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ACT  OF  PABT.TAMKNT. 
Contnust  aohednled— Ulesalitj— TJnoertainty— Fer- 
Ijetnity— Conflnned  by  Btatnte — Contnot  to  give 
"  fint  refnul  " — Interest  in  land — Fnrohaser  with 
Dotioe. — An  Agreement  whioh  ia  aohednled  to  an 
Act  of  Parliament,  and  thereby  oonflrmed  and 
deelaied   to  be  "valid   and   binding   upon  the 
parties  thereto,"  is  valid  with  reapect  to  every 
olaaae,   notwithatanding   the    fact   that  certain 
olaaaea  in  anoh  agreement  woald  be  void  in  law  if 
oontained  in  a  oontraot  inter  partes.    The  agree- 
ment whioh  waa  aohednled  to  the  Act  of  Parliament 
and  was  made  between  a  raoeconrse  oompan^  and 
a  canal  company  oontained  a  olauae  that  if  the 
raoeconrse    company's   raoeoonrae   ahonld  (inter 
alia)  be  at  any  tune  proposed  to  be  naed  for  dock 
puposes,  the  raoeoonrae  company  ahonld  gire  the 
canal  company  the  "  firat  refnaal "  of  the  lands 
forming  the  raoeoonrae  an  bloc.    Held,  that  the 
propoaed  naer  for  dock  parpoaea  waa  not  confined 
to  a  propoaed  naer  by  the  raoeoonrae  company, 
bat  applied  to  a  proposed  naer  by  the  canal  oom- 
puy  or  an  assign  of  the  raoeoonrae  company. 
Bald,  alao,  that  tiie  expreaaion  "  flrat  refusal " 
implied  an  offer  by  the  raoeconrse  company  to  the 
canal  oomjiany  of  the  raoeoonrae  at  a  oiah  price 
which  an  intending  pnrchaser  was  prepared  to 
give,  and  that  nntil  the  price  which  an  intending 
pnrohaaer  was  prepared  to  give  was  oommnnioated 
to  tile  canal  company  there  conld  be  no  refusal. 
Held,  also,  that  intending  pnrohasera  with  notice 
of  the  oanal  company'a  right  to  a  first  refnaal 
conld  be  restrained  from  completing  their  con- 
tract with  the  raoecouraa  company  until  the  firat 
refusal  had  been  given  on  the  grounds  (1)  that  a 
"  firat  refnsal "  is  an  interest  in  land  within  tiie 
meaning  of  Loridon  and  South- Western  Baiheay 
Company  v.  Gomm  (46  L.  T.  Bep.  455 ;  20  Ch.  Div. 
582) ;  and  (2)  that  while  the  agreement  rested  tn 
fieri  and  before  the  legal  estate  nad  been  conveyed 
the  court  conld,  by  parity  of  reasoning  to  that 
given  In  WUlmott  t.  Barber  (45  L.  T.  Esp.  229  ; 
15  Ch.  Div.  96),  restrain  the  intending  purchasers 
from  completing  their  purchase,  and  accepting  a 
conveyance  of  the  legal  estate  in  breach  of  uio 
raoeconrse  and  canal  company's  prior  contract. 
(Manchester  Ship  Canal  Company  v.  Manchester 
Baaecourse  Company  limited  and  linifFord  Park 
Estates  Limited.) page  274 

ADMINISTBATION. 

C<Honial  grant— Besealing— Jurisdiction.— Where  a 

legaey  waa  bequeathed  by  a  teatator  to  the  "  per- 

•onal  representatives "  of  liia  brother,  who  had 

died  mttatate,  domiciled  in  an  Australian  colony. 


and  had  left  no  estate  in  this  country,  the  court 
allowed  the  grant  of  letters  of  administration 
whioh  had  been  obtained  in  the  colony  by  the 
brother's  widow  to  be  resealed,  in  order  that  the 
exeentors  of  the  will  might  obtain  a  valid 
discharge  for  the  legacy.  (In  the  Goods  of 
Bandera.) paft  716 

Inaolvent  eatate — Priori^ — ^Voluntary  debta— Credi- 
tore  for  value— Bankruptcy  Act  1883  (46  A  47  Vict. 
0.  52),  a.  40,— The  old  rule  of  the  Court  of  Chan- 
cery that  in  the  administration  of  insolvent 
estates  voluntary  creditors  must  be  postponed  to 
oreditors  for  value  has  been  abrogated  by  sect.  10 
of  the  Judicature  Act  1875,  and  tiie  rule  in  buik- 
ruptoy  now  applies ;  and  therefore,  where  an 
insolvent  estate  is  being  administered  in  the  Chan- 
oery  Division,  volnntary  creditors  are  entitled  to 
rank  part  passu  with  the  creditors  for  value.  (Re 
Whitaker  5  Whitakero.  Palmer.)   342,448 

Intestacy — Administration  by  attorney  of  person 
entitled  to  the  grant — Distribution  of  estate. — The 
administrator  of  an  intestate  who  died  a  domiciled 
Englishman,  acting  under  a  power  of  attorney 
from  his  widow  in  America,  took  out  administra- 
tion to  his  estate.  There  were  no  debts  left  un- 
paid, and  the  only  personU  estate  of  the  deceased 
in  the  hands  of  the  administrator  waa  a  sum  of 
money  received  in  respect  of  a  judgment  obtained 
by  the  deceased  in  Engluid  shortly  before  his 
death.  The  deoeaaed  left  no  property  ont  of  Eng- 
land, and  no  administration  to  him  had  been  taken 
ont  by  the  widow  in  America  or  elsewhere.  On  a 
summons  by  the  administrator  asking  that  it 
might  be  determined  whether  he  was  entitled  to  • 
pay  over  the  moneys  in  his  hands  to  the  widow, 
or  whether  he  was  bound  to  distribute  them 
among  the  next  of  kin :  Held,  that  he  was  not 
entitled  to  pay  over  the  moneys  to  the  widow, 
who  conld  not  give  him  a  vi^id  receipt  for  the 
same,  but  must  duly  administer  them  among  the 
next  of  kin.    (BaBendell;  Wood  v.  Bendell.)  ...  625 

ADDLTEBA'nON. 
Margarine — Certificate  of  analysis— Different  pro- 
oeedings  — Evidence. — A  certificate  of  analysis 
given  under  the  provisions  of  sect.  14  of  the  Sale 
of  Food  and  Drugs  Act  1875  is  admissible  in 
evidence  under  sect.  21  of  tiiat  Act  only  in  the 
prooeedinga  with  reference  to  which  it  was  given. 

A.  bought  as  butter  from  B.  wliat  on  analyni  waa 
ahown  to  be  margarine.    A.  on  pnrchaaing  it  told 

B.  it  waa  bought  for  pnrpoaaa  of  analysis,  and 
he  observed  all  the  provisions  of  sect.  14  of  the 
Sale  of  Food  and  Drugs  Act  1875.    At  tiie  hearing 

of  a  Bummona  taken  out  by  A.  against  B.  for  *^^^^ 
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breach  of  leot.  6  of  the  Marg^arine  Aot  1887,  the 
justioea  diamissed  the  anxnmons  on  the  gronnd 
that  B.  had  bonffht  the  margarine  from  C.  nnder 
a  warranty  that  it  was  pore  batter.  A.  then 
took  oat  a  snmmons  ander  the  same  section 
against  C,  and  at  the  hearing  he  offered  in  evi- 
dence the  certificate  of  analysis  he  had  obtained 
for  the  ^nrpose  of  the  prooeedinga  against  B. 
The  jasboea  refused  to  accept  this  as  evidence 
against  C.  Held.that  the  decision  of  the  justices 
was  right.  (Tyler,  app.  v.  Kingham  and  Son 
Limited,  reapa.)     page  169 

ABBITBAXION. 

Agreement  for  pnrohaae  of  gas  nndertaking— Price 
to  be  fixed  oy  arbitration — Agreement  to  pay 
oosts,  ohargea,  and  expenses  "  to  be  taxed  " — 
Taxation  by  master — Jurisdiction  to  review. — 
By  an  agreement,  oonflrmed  by  a  private  Aot,  a 
dlstriot  oonnoil  agreed  to  purchase  the  under- 
taking of  a  gas  company  at  a  price  to  be  fixed  by 
arbitration,  and  it  was  provided  that  the  agree- 
ment should  be  "  deemed  a  '  submission '  within 
the  meaning  of  the  Arbitration  Aot  1898."  The 
oonnoil  also  agreed  to  pay  "  all  the  oosts,  charges, 
and  expenses  of  the  company  preliminary  and 
incidental  to  the  negotiation  for  the  sale  and  the 
said  arbitration,  the  aame  to  be  taxed  in  case  the 
parties  differ."  An  award  was  made  whioh  did 
not  deal  with  costs.  The  coats  were  taxed  by  a 
master,  who  allowed  costs  upon  a  scale  lower  than 
the  scale  as  between  solicitor  and  client,  A  judge 
at  chambers  ordered  a  review  of  taxation.  Held, 
that  there  was  jurisdiction  to  review  the  taxation 
of  the  master ;  and  that  the  oompany  was  entitled 
to  costs  aa  between  aolioitor  and  client.  (Malvern 
Urban  Diatriot  Council  v.  Malvern  link  Qaa 
Company.)       326 

Submiaaion  to  three  arbitrators — Action — Staying 
prooeedinga.— Sect.  4  of  the  Arbitration  Aot  1»89 
applies  to  a  case  in  whioh  there  is  an  agreement 
between  two  parties  to  refer  disputes  to  arbitra- 
tion, though  the  agreement  provides  for  a  refer- 
ence to  three  arbitrators,  one  to  be  appointed  by 
each  of  the  parties,  and  the  third  by  the  two  so 
chosen.  (Manohester  Ship  Caoal  Compajiy  v. 
Peanon  and  Sons  Limited.)       45 

ATTCTION. 
(See  Vendos  and  Furchasks. 

BANKER. 
Cheque  —  Croaaed  cheque  —  Agenta  to  oolleot — 
Holders  for  value. — J.,  a  olaA:  of  the  plaintiff, 
atole  certain  cheques  and  forged  the  indorsement 
thereon.  He  paid  them  into  his  accounts  at  the 
defendMits'  banks,  and  his  accounts  were  at  once 
credited  with  them.  The  accounts  were  some- 
times in  credit  and  sometimes  overdrawn.  The 
stolen  cheques  were  paid  in  at  various  times  over 
a  period  of  some  four  years.  The  cheques  were, 
when  paid  in  by  J.,  (1)  drawn  in  favour  of  G.  or 
order  on  other  banks  and  uncrosaed  ;  (2)  drawn  in 
favour  of  O.  or  bearer  on  other  iMtnks  and  un- 
crossed ;  (3)  drawn  on  another  branch  of  the 
defendants'  bank,  payable  to  order,  and  uncrossed ; 
(4)  drawn  on  another  branch  of  the  defendants' 
Mnk  and  croaaed;  (S)  drawn  on  other  banks, 
crossed,  and  marked  "  not  negotiable  "  i  (6)  drawn 
to  order  on  other  banks  and  orosaed ;  (7)  drawn  to 
bearer  on  other  banks  and  crosaed.  In  collecting 
the  chequea  the  defendants  acted  hon&  fide  ana 
without  negligence.  Held,  that  the  defendants 
received  all  the  cheques  as  agenta  to  collect  for 
their  customer ;  that  as  to  (1)  and  (2)  they  were 
liable  for  the  conversion  of  the  proceeds,  but  that 
as  to  (3),  (4),  they  were  protected  by  sect.  60  of 
the  Bills  of  Exchange  Act  1882,  and  as  to  (5)  (6), 
(7),  they  were  also  protected  by  sect.  82  of  the 
same  Aot.  The  defendants  also  received,  crossed, 
a  document  addressed  to  a  banker,  stating : 
"  Pay  to the  sum  named  below  on  presenta- 
tion of  the  subjoined  receipt  duly  signed  and 
dated."    Held,  that  the  defendants  were  entitled 


to  the  protection  of  sect.  82  of  the  Bills  of 
Exchange  Aot  1882  br  virtue  of  sect.  17  of  the 
Revenue  Aot  1883.  Bankers  are  not  deprived  of 
the  protection  of  aect.  82  of  the  ^ffills  of  Exohange 
Act  1882  by  reaaon  of  creasing,  for  the  purpose  of 
collection,  crossed  cheques  received  by  them. 
(Oordon  v.  London,  City,  and  Midland  Bank; 
Chirdon  v.  Capital  and  Counties  Bank.) page  762 

Customer — Policy  of  aaauranoe — Mortgage — Current 
aoconnt — Cloaa  of  aooount — Power  of  aale. — A.  B., 
a  cnatomer  of  the  defendant  bank,  mortgaged  a 
poUaj  of  aaauranoe  on  hia  life  to  the  bamk,  for  the 
pnrpoae  of  securing  the  amount  from  time  to  time 
owuig  by  him  to  the  bank  on  current  account.  It 
was  provided  that  the  bank  might  exercise  the 
statutory  power  of  sale  if  default  should  be  made 
in  payment  of  the  balance  owing  on  the  aooount 
current  for  the  apace  of  one  calendar  month  after 
the  account  had  been  closed.  A.  B.  wrote  to  the 
bank  stating  that  he  had  agreed  to  assign  aU  his 
aasets  to  a  trustee  for  the  benefit  of  his  creditors. 
Held,  that  the  aooount  waa  dosed  by  the  letter. 
(Berry  v.  Halifax  Commeroial  Banking  Company 
Limited.) 68& 

(See  CoNTSACT.) 

BANKKXJPTCY. 

Act  of  bankmptoy — Transfer  of  whole  of  assets — 
Arrangement  for  payment  of  oreditora— Belatioa 
baok  of  tmatee'a  title.— In  Deo.  1899  S.,  a  pub- 
lican, owed  about  30001.  to  trade  creditors ;  hia 
trade  premiaea  were  mortgaged  to  W.  and  Co. 
hia  lessors,  and  he  was  insolvent.  It  was  agreed 
that  S.  should  surrender  hia  lease,  that  W.  and 
Co.  should  release  the  mortgage  and  should  take 
over  the  stock-in-trade,  being  the  whole  of  S.'s 
assets,  for  28001. ;  this  sum  was  the  total  amount 
of  a  list  of  his  debts  furnished  by  S.  and  stated 
to  be  a  complete  list;  a  cheque  for  28001.  wa» 
handed  by  W.  and  Co.  to  S.,  who,  according  to 
the  arrangement,  immediately  indorsed  and  de- 
livered it  to  the  respondents,  who  proceeded  to 
pay  sll  the  debts  set  out  in  the  said  list  fur- 
nished by  S.  This  list  did  not  in  fact  contain  all 
the  creditors.  The  arrangement  was  entered  into 
honestly  and  without  any  fraudulent  motive.  A. 
receiving  order  having  been  made  against  S. 
within  three  months  of  thia  tranaaotton,  the 
trustee  sought  to  recover  the  sum  of  28001.  from 
the  respondents.  Held,  that  the  transfer  by  S. 
waa  an  act  of  bankruptcy  as  necessarily  tending 
to  defeat  the  creditors  omitted  from  the  list,  and 
as  substituting  for  the  administration  of  the  estate 
in  bankruptcy  a  different  mode  of  administration. 
Also,  that  sect.  49  of  the  Bankruptcy  Act  1883 
does  not  protect  payments  made,  not  in  the  ordi- 
nary course  of  business,  but  for  the  purpose  of 
doing  that  which  in  law  constitutes  an  act  of 
bankruptcy,  and  that  the  present  transaction  WM 
therefore  not  proteotad  oy  that  seotion.  (Re 
Sharp ;  £z  jiarte  Oundry  V.  JTohnaton.) 416 

Agreement  to  assign  billa  when  completed — Assign- 
ment of  debt  by  bankrupt — Notice  of  the  assign- 
ment— Order  and  disposition. — D.  carried  on 
business  aa  a  coal  exporter.  In  Jan.  1900  he 
aold  a  cargo  of  coal  to  a  company  oarrying  on 
business  at  Athens.  D.  shipped  the  coal  to  the 
purchasers  and  forwarded  them  bills  of  exohange 
for  the  price,  to  be  accepted  by  them  and  returned. 
D.,  being  in  want  of  funds  to  meet  ohequea  falling 
due,  on  we  3rd  Feb.  arranged  with  the  N.  E,  Bank 
that  they  should  pay  these  cheques  on  their  being 
presented,  and  he  agreed  in  writing  that  these 
payments  should  be  against  the  bQls  to  be 
aooepted,  and  he  thereby  undertook  to  hand  to 
the  N.  E.  Bank  the  above-mentioned  bills  imme- 
diately on  receipt."  On  the  3rd  March,  the  bills 
not  having  arrived,  D.  gave  to  the  N.  £,  Bank  a 
letter  addressed  by  him  to  the  oompany  in  Athens 
requesting  them  to  "  hand  the  bills  on  demand  to 
the  N.  E.  Bank."  This  letter  the  bank  on  the 
3rd  March  forwarded  to  the  oompany,  inclosed  in 
one  from  themselves,  to  the  following  effect :  "  We 
shall  be  glad  if  you  will  post  direct  to  ua  the  four 
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una  in  aooozdanoe  with  the  inoloaed  inatrno- 
tiooe."  D.  committed  an  aot  of  bankmptoy  on 
the  3rd  March,  before  Kiving  the  letter  to  the 
liank,  bnt  the  bank  had  no  notice  of  an  aot  of 
baakxnptoy  till  the  SUb  Haroh.  A  raoeiTing  order 
ma  BQbseqnantly  made  against  J).,  and  hia 
trustee  in  baokraptoy  moTed  for  a  deolaration 
that  he  waa  entitled  to  the  proceeds  of  the  bills  as 
being  property  in  the  order  and  disposition  of  the 
banlmipt  within  seot.  4A  of  the  Bankmptoy  Act 
1883.  Held,  that,  eren  if  the  docnment  of  the 
Skrd  f  eb.  only  amounted  to  an  assignment  of  the 
debt  and  not  of  the  bills,  yet  the  letters  of  the 
3rd  March  constitnted  a  snfBoient  notice  of  the 
•saignment  to  preTent  the  operation  of  sect.  4A. 
{Re  John  Dixon  ;  Ex  parte  The  Trastee.)      ...page  433 

Bankmptoy  notice — "  Final  judgment "  —  Petition 
for  rcTooation  of  a  patent — Order  for  payment  of 
coata. — An  order  made  upon  a  petition  nnder 
seet.  26  of  the  Patents,  Designs,  and  Trade 
Marks  Act  1883,  ordering  that  letters  patent  be 
reroked  and  that  the  defendant  pay  the  plaintiff's 
ooats,  is  not  a  "  final  judgment  within  seot.  4, 
■nb-seot.  1  (g)  of  the  Bankruptcy  Act  1883,  and  a 
baalcmptey  notice  therefore  cannot  be  issned 
opoii  it  in  respect  of  the  costs  ordered  to  be  paid. 
(Be  Owen  ;  £z  parts  Peters.)     572 

"Final  jadgment"  —  Trustee  in  bankruptcy 

of  judgment  creditor  —  Bankmptoy  Aot  1883 
(46  A  47  Viot.  o.  52),  s.  4  (1)  (y)  —  Bankraptcy 
Aet  1800  (53  *  54  Vict.  c.  71),  s.  1.  —  On  the 
SUi  July  1899  S.  and  Co.  obtained  a  final  judg- 
ment against  C.  for  9002.  Subsequently  to  the 
judgment  8.  and  C!o.  became  bankrupts,  and  D. 
waa  appointed  trustee  of  their  estate  in  bank- 
ruptcy. D.  on  the  13th  April  obtained  an  order 
nnder  Order  XVH.,  r.  3,  joining  him  as  a  party  in 
the  action,  and  on  the  28th  April  he  served  C. 
with  a  bankruptcy  notice  requiring  him  to  pay 
the  amonnt  due  on  the  judgment  to  him  as 
troatee  in  the  bankmptoy  of  S.  and  Co.  The 
registrar  refused  to  set  aside  this  bankruptcy 
notice.  Held,  that  D.  not  haying  obtained  leave 
to  issue  execution  under  Order  XLII.,  r.  23, 
-was  not  a  "  person  entitled  to  enforce  final  judg- 
ment," and  that  therefore  he  was  not  in  a  position 
to  issue  a  bankruptcy  notice.  The  bankmptoy 
notioe  accordingly  set  aside.  (Re  Clements; 
^  parts  Clements  «.  Davis.)    464 

!DiasoIation  of  partnership — Equitable  assignment  of 
debt — Bankruptcy  of  continuing  partner— Order  or 
diaposition — True  owner. — C.  and  S.  traded  in 
partnership,  and  in  the  course  of  business  lent 
money  to  B.  In  1894  the  partnership  was  dis- 
solved by  deed,  whereby  the  assets  of  the  partner- 
ship were  assigned  to  C,  who  agreed  to  pay  over 
to  S.  one  fifth  part  of  any  money  which  he  might 
r«eeive  from  B.  in  respect  of  R/b  debt  to  the  firm. 
In  1898  C.  became  bwikmpt.  S.  gave  no  notice 
to  B.  of  his  interest  in  the  debt  due  from  B.  to 
the  firm  nnder  his  agreement  with  C.  In  1900  the 
tmstee  in  C.'s  buikmptoy  received  from  B.  1501. 
in  settlement  of  B.'s  debt.  S.  now  claimed  to 
recover  one-fifth  of  this  sum  from  the  tmstee. 
Held,  that  the  sgreement  between  C.  and  S. 
amounted  to  a  valid  equitable  assignment  to  S., 
bat  that  S.  was  the  "  true  owner  "  of  the  share 
•arigned  to  him,  which,  however,  was  in  the 
order  or  disposition  of  the  bankrupt  with  his  con- 
sent, within  seot.  44  of  the  Bankmptoy  Act  1883, 
and  that  he  therefore  could  not  recover  from  the 

trustee,    (lie  C!ronah  ;  £x  parte  Smith.)       746 

Petition — Anteoedent  proposed  fraud  by  one  of  the 
petitioEung  creditors — "  Sufficient  cause  "  for  dis- 
missing potion.— On  the  23rd  July  1900  S.,  being 
in  dUBculties,  called  a  meeting  of  his  creditors,  at 
which  it  waa  leaolved  by  them  to  accept  a  com- 
position of  10*.  in  the  pound.  A  few  days  sub- 
sequentiy  O.,  a  creditor  who  had  not  been  present, 
called  on  S.  and  said  that  he  would  not  assent  to 
the  oonpoaition  unless  S.  gave  him  a  promisBory 
note  for  the  b^anoe  of  the  debt  due  to  him,  and 
on  the  1st  Aug.  be  sent  S.  a  promissory  note  for 
lialf  the  amount  of  his  debt,  requesting  S.  to  sign 
and  letnm  it.    8.  declined  to  accede  to  this  sug- 


gestion. The  proposed  composition  having  fallen 
through,  S.  on  the  4th  Aug.  exeouted  a  deed  of 
assignment  of  all  his  property  to  trustees  for  the 
benefit  of  his  creditors  generally.  On  the  28tb 
Aug.  G.  and  another  creditor,  who  was  in  no  way 
connected  with  the  proposed  seoret  arrangement, 
presented  a  petition  in  oankruptoy  against  S.,  the 
debt  of  neither  of  them  alone  being  501.  Held, 
that  there  was  "  sufficient  cause  "  for  declining  to 
make  a  receiving  order  within  the  Bankruptcy 
Aot  1883,  B.  7,  bub-s.  (3).  (Re  Shaw;  Ex  parte 
GUI.) pope  487,  75* 

Practice— Judgment  against  dissolved  firm — Bank- 
ruptcy notice  addressed  to  firm — Petition  sgaiust 
partner— Bankmptcy  Rules  1886,  r.  260.— Two 
brothers,  J.  and  T.  K  ,  traded  in  partnership  as 
W.  Brothers.  After  the  partnership  had  been  dis- 
solved a  writ  was  issued  against  W.  Brothers, 
for  goods  supplied  to  the  firm.  The  writ  was 
served  on  both  J.  and  T.  E.,  neither  of  whom 
appeared,  and  judgment  was  signed  against  the 
firm.  A  bankruptcy  notice  addressed  to  the  firm 
and  founded  on  this  judgment  was  served  on  both 
J.  and  T.  K.,  and  separate  jratitions  were  then 
presented  against  thum  alleging  their  several 
failure  to  comply  with  the  notice.  T.  E.  con- 
sented to  a  receiving  order.  Held  (by  Lord 
Alverstone,  M.B.  and  Collins,  L.J.),  that  if  the 
bankruptcy  notice  was  wrongly  addressed  to  the 
firm,  it  was  an  irregularity  wliiob  had  caused  no 
substantial  injustice,  and  therefore  under  sect.  143 
of  the  Bankruptcy  Act  1883  the  proceedings  were 
not  invalidated,  and  a  receiving  order  oomd  pro- 
perly be  made  against  J.  Held  (by  Lord  Alver- 
stone, M.B ),  that  the  provision  in  sect.  115  of 
the  Bankmptoy  Aot  1883,  that  any  two  parsons 
"being  partners"  may  be  proceeded  against  in 
the  name  of  the  firm,  meant  persons  who  have 
carried  on  business  in  partnership  for  the  purpose 
of  the  liability  which  it  is  sought  to  enforce,  and 
therefore  there  was  no  irregularity  in  addressing 
the  bankruptoy  notioe  to  the  firm.  Held  (by 
Bigby,  L.J.),  that  the  judgment  against  the  firm 
charged  J.  separately,  and  a  receiving  order  could 
be  inade  against  him.  (Re  Wenham;  Ex  parte 
Battams.) 94 

Preferential  payment — Company — Servant— Manag- 
ing director. — By  the  Preferential  Payments  in 
Bankruptcy  Aot  1888  (51  &,  52  Vict.  o.  62). 
s.  1  (1)  (b),  it  is  provided  that  all  wagss  or  salary 
of  any  clerk  or  servant  in  respect  of  services 
rendered  to  the  bankrupt  or  company  during  four 
months  before  the  receiving  order  or,  as  the  case 
may  be,  the  commencement  of  the  winding-up, 
not  exceeding  502.,  shall  be  paid  in  priority  to 
other  debts.  The  Preferential  Payments  in 
Bankruptcy  Amendment  Act  1897  (60  &  61  Viot. 
c.  19),  B.  3,  provides  that  tbe  debts  referred  to  in 
the  Preferential  Payments  Act  shall  be  paid 
forthwith  out  of  any  assets  coming  to  the  hands 
of  the  receiver  in  priority  to  any  claim  for  prin- 
cipal or  interest  for  debentures.  A  managing 
director  now  applied  by  summi  ns  in  a  debenture- 
holders'  action  claiming  to  be  entitled  to  a  pre- 
ferential pigment  up  to  502.  for  arrears  of  salary 
due  at  the  date  of  the  appointment  of  the  receiver 
in  the  action.  Held,  that  a  managing  director  of 
a  company  is  not  a  clerk  or  servant  within  the 
Preferential  Payments  in  Bankmptcy  Aot  1888, 
8.  1  (1)  (b).  (2ie  Newspaper  Proprietary  Syndicate 
Limited;  Hopkinsoa  v.  Newspaper  Proprietary 
Syndicate  limited.)      311 

Secured  creditors — Security  on  property  represented 
by  debtor  to  be  that  of  his  wife — Bight  of  proof 
—Bankruptcy  Act  1883  (46  &47  Vict.  c.  52)  ss.  39, 
168,  andsched.  II.,  r.  9.— C.  in  1898  owed  a  con- 
siderable sum  to  P.  and  Co.  for  goods  supplied 
and  for  money  lent  In  Aug.  1S9S  P.  and  Co. 
agreed  to  advance  to  C.  a  further  sum  of  20002.  As 
security  for  this  advance  it  was  arranged  that 
C.'s  nife  should  mortgage  to  P.  and  Co.  a  pro- 
perty called  the  Yacht  tavern  ;  C.  represented 
to  P.  and  Co.  that  this  was  hia  wife's  separate  pro- 
perty, and  that  it  had  been  bought  exclnsively  with 
her  own  money.  On  the  6th  Sept.  1898  the  mortgage 
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wuexeouted,C.  joining  therein.  C.  ■ubseqaantly 
beoune  bankrnpt,  and  the  tmstee  in  hii  bank- 
mptoy  obtained  an  order  from  the  ooart  daolarins 
that  the  Taobt  tavern  was  part  of  hig  estate,  and 
that  his  wife  was  merely  ms  nominee.  P.  and 
Co.  having  sold  the  Taoht  tavern  nnder  the 
powers  in  the  mortgage,  soaght  to  prove  against 
O.'s  estate  for  the  inll  amount  of  their  debt, 
witbont  giving  credit  for  the  amoant  realised  by 
the  sale,  arguing  that  the  trustee  was  estopped 
from  denying  that  the  Taoht  tavern  was  the 
separate  property  of  the  wife.  Held,  that  there 
was  no  such  estoppel  against  the  trastee,  and  that 
P.  and  Co.  could  prove  against  C.'s  estate  only  for 
the  balance  of  their  debt,  after  giving  credit  for 
the  amount  realised  by  the  sale  of  the  security. 
(Be  Cooksey  ;  Ex  parte  Portal  and  Co.) pagt  4S5 

Settlement— Policies  of  insurance— Payment  of  pre- 
miums by  settlor — No  covenant  to  pay — Bight  of 
trustee  in  bankmptcy  of  settlor  to  policy  moneys. 
— H.  in  1877  settled  policies  of  insurance  for  the 
benefit  of  members  of  his  family  as  he  might 
appoint.    In  1895  he  appointed  three-fifths  of  the 

folioy  moneys  to  his  oanghter  on  her  marriage, 
n  Nov.  1899  be  was  adjudicated  bankrupt,  and 
died  a  few  days  afterwards.  H.  paid  all  the  pre- 
minms  on  the  policies,  there  being  no  provision  in 
the  settlement  for  their  payment.  Held,  that  no 
part  of  the  premiums  paid  by  the  bankrupt  was  a 
settlement  within  sect.  47  of  the  Bankruptcy  Act 
1883,  and  that  the  trustee  in  bankraptcy  was  not 
entitled  to  any  of  the  policy  moneys.  (Ra  Harri- 
son ;  B»!  jjarfe  Whinney.)    189 

Voluntary   settlement  —  Revocable   trust  for 

payment  of  debts. — By  a  deed  of  settlement  made 
in  1891,  a  few  days  after  coming  of  age,  an  un- 
married lady  assigned  the  whole  of  her  property 
to  trusteee,  upon  trust  to  pay  such  of  her  present 
and  future  debts  as  they  might  think  fit ;  the 
truatees  also  had  power  to  accumulate  the  fund, 
which,  in  default  of  application  to  payment  of 
her  debts,  was  to  be  held  upon  usual  trusts  for 
herself  and  family ;  the  deed  further  gave  the 
settlor  power,  with  the  consent  of  the  trustees,  to 
levoke  all  or  any  of  the  trasta.  At  the  date  of 
execution  of  this  deed,  the  settlor  had  no  debts 
unprovided  for.  It  was  affirmative  ly  proved  that 
the  settlement  was  made  honestly  and  bond  fide. 
The  settlor  was  adjudicated  bankrupt  in  1900. 
Held,  that  the  settlement  was  not  void  under 
13  Eliz.  c.  5,  as  being  made  with  intent  to  defeat, 
binder,  or  delay  creditors,  (fie  Lane  Fox ;  Ex 
•parte  Gimblett.)     176 

"Settlement  of  property" — Avoidance — Voluntary 
gift  by  father  to  his  son.— Where  there  is  a  gift  of 
money,  and  it  is  not  intended  by  the  giver  that 
the  money,  or  the  proceeds  of  the  money,  shall  be 
invested  in  a  form  which  can  subsequently 
be  traced,  the  gift  does  not  constitute  a  "  settle- 
ment" within  the  meaning  of  sect.  47  of  the 
Bankruptcy  Act  1883.  A  father  converted  his 
business  into  a  limited  company,  which  subse- 
quently got  into  difficulties.  Thereupon  hie  son 
agreed  to  purchase  the  property,  goodwill,  and 
etbpr  assets  of  the  company.  The  father  released 
Qsrtain  debts  and  securities  due  to  him 
from  the  company  as  part  of  the  oonsideration 
for  the  sale  of  the  bn^inees  to  the  son,  the 
latter  {Mtying  in  addition  a  xnm  in  cash  to  the 
company.  Within  two  years  the  father  was 
adjudicated  bankrupt.  It  was  admitted  that 
practically  all  the  stock-in-trade  of  the  business 
as  it  originally  came  to  the  son  had  been  sold 
subsequently,  and  other  stock-in-trade  had  been 
purchased  in  the  ordinary  course  of  business. 
Held,  that  the  transaction  was  not  a  "settle- 
ment" which  was  voidable  under  sect.  47  of  the 
Bankruptcy  Act  1883.    (Be  Plummer.) ■'587 

Summary  administration — Release  of  the  trustee — 
Subsequent  administration. — L.  was  adjudicated 
a  bannrupt  in  1888,  and  his  estate  was  ordered  to 
be  administered  summarily  nnder  sect.  121  of  the 
Bankruptcy  Act  1883.  In  1889  the  trustee  (the 
official  receiver)  having  realised  all  the  apparent 
assets,  was  granted  his  release.  Subsequently  the 


bankrupt  became  entitled  to  property.  The  credi- 
tors, thereupon,  appointed  a  ttustee.  The  Board 
of  Trade  refused  to  certify  this  appointment  on 
the  ground  that  the  creditors  had  no  power  to 
make  it.  Held,  that  in  a  summary  bankruptcy,  as 
in  an  ordinary  bankruptcy,  aft«r  the  release  of 
the  trustee  or  the  official  receiver  so  acting,  the 
creditors  have  no  power  to  appoint  a  trustee,  but 
the  official  receiver  acts  as  trustee  for  the  further 
administration  of  the  estate  if  necessary.  (Re 
Leach ;  Ex  parte  Barnes  v.  Board  of  Trade.)  page  222 

Suspension  of  payment— Notice — Verbal  admission 
of  insolvency — Act  of  bankruptcy — Payment  to 
debtor  by  intending  partner— Agreement  to  repay 
on  future  event— Insolvency  before  such  event — 
Liquidated  sum— Petition.— In  Jan.  1900 an  agree- 
ment was  executed  between  M.,  a  stockbroker, 
and  T.,  by  which  it  was  agreed,  with  a  view  toT. 
becoming  a  member  of  the  Stock  Exchange  and 
entering  into  partnership  with  M.,  that  T.  should 
pay  20001.  into  M.'s  account  to  be  used  as  a  part 
of  H.'s  oanital  in  his  business  until  T.  became  hia 
partner,  M.  pacing  T.  interest  thereon  in  the 
meantime.  But  if  M.  should  use  the  20001.  other- 
wise than  as  working  capital,  T.  should  have  the 
option  of  cancelling  the  agreement  by  notice,  and 
of  drawing  out  the  2000i.  And  if  T.  should  not 
on  the  29(h  Sept.  next  become  a  member  of  the 
Stook  Ezcbaage,  or  shonld  not  be  at  liberty  to 
enter  into  a  partnership  within  that  period,  in 
either  case  T.  should  at  any  time  after  have  the 
option  on  notice  of  determining  the  agreement, 
and  thereupon  the  20001.  should  be  repaid  to  T. 
with  interest.  The  money  was  paid,  and  on  the 
28th  June  M.  was  hammered  on  the  Stock 
Exchange.  He  wrote  to  T.  informing  him  of  the 
faot,  and  on  the  3rd  Jnly  at  an  interview  M.  told 
T.  he  was  utterly  penniless,  and  that  he  could  not 

Say  anybody,  and  that  he  bad  lost  everything, 
[eld,  that  if  T.  was  a  creditor  on  the  Srd  July 
for  2000i.,  either  then  payable  or  payable  at  a 
certain  future  time,  there  was  notice  by  M.  within 
sect.  4,  sub-sect.  Qi)  of  the  Bankruptcy  Act  1883, 
that  "  he  had  suspended  payment  of  his  debts." 
Held,  also,  that  there  was  no  liquidated  sum  due 
to  T.  either  on  the  Srd  Jnly  or  at  a  certain  future 
time,  as  T.'s  only  remedy  was  an  action  for 
damages  for  breach  of  the  agreement.  Held,  also, 
that  the  fact  that  M.  had  been  "  hammered  "  did 
not  give  T.  a  right  to  demand  immediate  repay- 
ment of  the  20001.  Held,  therefore,  that  there 
was  no  debt  on  whioh  to  found  a  petition  in  bank- 
ruptcy.   (BeMUler.)     545 

Trustee  carrying  on  business  on  trust — Debts  in- 
curred and  assets  acquired  by  trustee— Judgment 
against  trustee  for  goods  supplied — Eight  of 
trustee  to  indemnity  against  trust  assets — Bank- 
ruptcy of  trustee  —  Bight  of  trustee  in  bank- 
ruptcy to  indemnity  or  lien  as  against  judgment 
creditor- Bankruptcy  Act  1883  (46  *  47  Vict. 
o.  52),  B.  44. — A  trustee  to  whom  a  business  has 
been  assigned  for  the  purpose  of  its  being  carried 
on  upon  certain  trusts,  and  who  in  carrying  on 
the  business  incurs  debts  and  acquires  assets  in 
the  course  of  the  trading,  has  a  right  of  indem- 
nity against  or  lien  on  the  trust  assets  and  pro- 
perty, as  against  a  judgment  creditor,  who  has 
obtained  a  jnd^ent  against  the  trustee  for  goods 
supplied  to  him  for  the  business;  and,  if  the 
trustee  becomes  bankrupt,  his  trustee  in  the  bank- 
ruptcy has,  as  against  the  judgment  creditor,  the 
same  right  of  indemnity  or  lien  on  the  trust  assets 
as  the  bankrupt  himself  had.  A  trading  firm 
executed  a  deed  of  assignment  for  the  benefit  of 
their  creditors,  by  which  they  assigned  all  the 
money  and  assets  of  the  business  to  M.  as  trustee 
for  carrying  on  the  business.  M.  carried  on  the 
business  in  accordance  with  the  trust,  and  in- 
curred debts  and  acquired  goods  in  the  course  of 
the  trading,  and  then  became  bankrupt.  Before 
his  bankruptcy  J.  obtained  a  judgment  against 
him  in  respect  of  goods  supplied  to  him  for  the 
business  during  the  trading.  The  judgment 
creditor  seized  the  trust  goods  nnder  his  judg- 
ment, and  the  trustee  in  bankruptcy  of  If.  cli^med 
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tham.  In  ui  interpleadar  iatne  between  the 
tnutee  in  the  baakraptsy  of  M.  as  claimant  and 
the  ezeontion  creditor :  Held,  that  the  trastee  M. 
had,  aa  againat  the  exeontion  creditor,  a  right  of 
indemnity  in  the  nature  of  a  lien  apon  the  troat 
aaaeta,  and  that  upon  M.'s  bankruptcy,  although 
the  trust  aaseta  did  not,  by  reason  of  sect.  44  of 
the  Bankruptcy  Act  1883,  pass  to  his  trustee  in 
bankmptoy,  his  trustee  in  bankruptcy  had  the 
same  right  of  indemnity  or  lien  upon  the  trust 
aaaeta  aa  the  bankrupt  had,  and  was  there- 
fore entitled  to  the  goods  aa  against  the  eze- 
ention  creditor.  (Jennings  v.  Mather;  Oray, 
Claimant.)       jiage  506 

BASTABDT. 
Wife  linnK  with  husband — "Single  woman." — ^A 
Darned  woman  liring  with  her  husband  cannot 
lay  an  information  and  obtain  an  order  against 
the  putative  father  of  her  bastard  child  under 
sect.  3  of  the  Bastardy  Laws  Amendment  Act 
1872.    (Jones,  app.  v.  Davies,  reiip.)       412 

BETTING. 
(See  GAXiMa  and  WAaiBiMO.) 

BILL  OF  SALE. 

Begiatrstion— Validity— Name  of  grantors-Grantor 
known  under  aasnmed  name — Bill  given  and 
lettistared  in  real  name- — There  is  no  prorision  in 
the  Billa  of  Sale  Act  requiring  that  the  name  of 
th«  grantor  of  a  bill  of  sale  should  be  correctly 
stated  in  the  affidavit  filed  on  the  registration  of 
it;  and,  conseqneatly,  if  the  true  name  of  a 
grantor  who  has  become  generally  known  under 
ao  assumed  name,  or  an  asanmed  and  wrong  name 
of  a  grantor,  be  given  in  the  bill  of  sale  and  in  the 
affidavit  filed  on  the  registration,  such  registra- 
tion is  nevertheless  valid  and  the  bill  of  sale  good, 
provided  that  there  was  no  intention  on  the  part 
of  the  grantor  to  mislead  or  defraud  creditors  by 
giving  sooh  name.  An  unmarried  woman  lived  for 
many  years  with  a  man  named  S.  as  his  wife,  and 
aaanmed  the  name  of,  and  became  generally  known 
aa,  Mrs.  S.  She  gave  a  bill  of  siue  in  which  and 
in  the  affidavit  filed  on  the  registration  she  was 
described  by  her  original  and  true  name.  Snbse- 
qaently  a  judgment  was  recovered  against  her  in 
tlie  name  of  S.,  by  which  name  alone  the  judgment 
creditor  knew  her.  She  did  not  execute  the  bill 
of  sale  in  her  true  name  instead  of  her  assumed 
name  to  mislead  or  defraud,  but  simply  in  pursu- 
ance of  an  order  made  by  tiie  Chancery  Division 
in  certain  proceedings  to  carry  oat  the  trusts  of 
»  settlement  made  upon  her  by  S.  and  of  her 
andertaking  to  give  the  bill  of  siale  in  considera- 
tion of  certun  of  her  debts  being  paid.  In  an  inter- 
pleader issue  between  the  judgment  creditor  and 
the  grantees  of  the  bill  of  sale :  Held,  that  the 
registration  was  valid  and  the  bill  of  sale  good. 
(Stokes  V.  Spsnoer;  Haydon  and  ano^er, 
Olaimanta.)      199 

Validity — Two  independent  grantors — Form  in 
•ehadnle— Substantial  deviation. — A  bill  of  sale 
given  by  two  grantors,  each  of  whom  owns 
■everally  part  of  the  goods  oomprised  therein,  is 
raid,  inasmnoh  as  it  departs  substantially  from 
the  form  in  the  schedule  of  the  Bills  of  Sale  Act 
1878  Amendment  Act  18%!.  (Saunders  v.  White 
•nd  another;  Biggs,  claimant.)       712 

BUILDING  SOCIETY. 
(See  Infant.) 

CHABITY. 
Tmsteea.— J.  S.  by  his  will,  made  in  1S53,  directed 
his  executors  to  ereet  an  almshouse  for  ten  poor 
persona,  and  gave  his  executors  the  rente  of 
certain  real  estate  for  five  years  afier  his  death, 
for  the  pnrpoee  of  founding  and  maintaining  the 
intended  almshouses,  and  gave  his  residue  to  his 
•zaoatora  on  condition  that  they  should  procure 
the  eraation  of  a  corporation  to  enable  the  cor- 


porators to  take  on  themselves  his  real  estate 
for  the  finding  of  such  poor  persons."  Some 
time  after  the  dieath  of  the  testator  legal  pro- 
ceedings were  taken  and  the  money  recovered 
from  the  executors  was  invested  in  lands  at  M.  A 
deed  was  executed  declaring  the  trusts  of  the 
property  to  be  for  the  relief  of  poor,  lame,  and 
impotent  people  dwelling  within  A.  "  or  otherwise 
to  employ  the  same  for  the  raising  and  mainten- 
anoe  of  a  school  according  to  the  statute  in  that 
behalf  made  so  as  and  where  the  same  should  be 
thought  convenient  by  the  greatest  number  of 
inhabitants  being  also  the  most  chargeable  to 
the  relief  of  the  poor  "  until  a  charter  of  incor- 
poration should  be  obtained.  Until  1818  the 
income  was  applied  in  aid  of  the  rates  for  the 
relief  of  the  poor.  In  1818  the  vestry  of  A. 
resolved  to  erect  a  school,  *aad  since  1819  the 
rents  of  M.  were  applied  in  supporting  the  school 
which  was  then  erected.  The  governors  of  tiie 
school,  who  were  trustees,  now  retired,  and  the 
parish  council  appointed  new  trustees  in  their 
place.  The  chorchwardens  now  petitioned 
against  the  decision  of  the  Charity  Commissionera 
that  the  parish  council  had  power  to  appoint. 
They  said  in  1819  the  income  had  been  definitely 
appropriated  to  educational  purposes,  and  trnateea 
of  the  income  of  a  permanent  endowment  of  a 
school  were  in  the  same  position  aa  trustees  of  a 
school.  Secondly,  it  was  said  that  tiie  charity 
was  ecclesiastical.  Held,  that  sect.  66  of  the 
Local  Government  Act  1894  did  not  include 
trusteeship  of  property  temporarily  devoted  to 
the  use  of  the  school.  Held,  also,  that  the 
charity  was  not  ecclesiastical.  (Be  Spsndluffe's 
Chari^.) page  498 

COLONIAL  LAW. 

Lower  Canada,  law  of — Contract— Bene wal — USer 
to  "  consider  favourably  " — Effect. — Ad  offer  to 
"consider  favourably  aa  application  for  the 
renewal  of  a  contraot  does  not  create  an  obliga- 
tion to  renew  the  contract  which  will  bind  the 
party  ao  offering.  (Montreal  6.M  Company  v. 
Vasey.)      233 

Insolvency  —  Builder's  privilege.  —  The  Civil 

Code  of  Lower  Cjuiada  as  amended  by  the  Act  of 
S7  Vict.  0.  46  gave  a  builder  a  priority  in  an  in- 
solvency for  two  jears  from  the  date  of  registra- 
tion of  the  charge.  The  Act  59  Vict.  c.  42  redaoed 
the  period  to  one  year.  Work  was  done  while  the 
former  Act  was  iu  force,  bat  the  required  memorial 
wae  not  registered  till  after  the  latter  Act  came 
into  force.  Held  that  the  duration  of  the  priority 
was  limited  to  one  year.  (Banqne  d'Hoohelaga  v. 
Stevenson.)      235 

Will  —  Construction  —  Share  of  residae  — Ac- 
cumulations. —  A  testator  by  his  will,  after 
providing  for  his  widow  and  his  children  during 
minority,  left  the  residae  of  his  property  to 
trustees  upon  trust  to  pay  to  each  of  his  children 
who_  might  be  living  at  hia  death,  upon  their 
attaining  majority  or  marriage,  a  fixed  annual 
sum,  with  remainders  over.  Held,  that  the 
annuity  payable  to  each  child  upon  attaining 
majoritj^  was  only  chargeable  upon  such  child's 
proportionate  share  of  the  income  and  acoumula- 
tions,  and  not  upon  the  whole  residae.    (Beaudry 

«.  Barbeau  and  others,  and  Cross-appeal.)  236 

Natal,  law  of— Will— Construction— Bequest  to 
"  children  " —  Sabstitntion  —  Fideicommittum. — 
The  rule  of  Boman  law  is  that  where  a  parent  haa 
appointed  children  or  more  remote  descendants 
as  heirs,  and  directed  that  upon  their  death  their 
share  should  fo  over,  such  going  over  or  substi- 
tution is  subject  to  the  implied  condition  tlwt 
the  deceased  child  left  no  isane.  Held,  that  this 
rule  applies  only  in  the  case  of  fideicommissary 
substitutions,  and  such  a  condition  oinnot  be 
read  into  a  will  which  merely  sabatitates  one 
legatee  for  another  in  the  event  of  the  institated 
legatee  not  entering  on  the  legacy.  Semble,  that 
the  English  dootrine  of  vesting  and  divesting  has 
never  been  adopted  in  the  Boman  or  Dutch  law. 
A^ere  a  testator  confers  benefits  by  will  on  hia 
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"  children,"  he  cannot  be  preanmed  to  hnre  in- 
tended to  indnde  nnder  that  term  more  remote 
deaoendanta.  A  testator  ^ve  a  life  intereet  In 
hie  whole  estate  to  his  wife,  and  direoted  that 
after  her  death  it  ghonid  be  eqnally  dirided 
amonir  hie  children,  or  snch  of  them  as  might 
then  he  alive.  Held,  that  neither  the  son  nor 
the  personal  representative  of  a  child  who  died  in 
the  lifetime  of  the  widow  was  entitled  to  a  share 
in   the  estate.     (Galliera  and  others  v.  Byoroft 

and  another.) page  179 

New  South  Wales,  law  of — Mines — Inoome  tax — 
Income  derived  from  lands  of  the  Crown — ^Ineome 
from  mines— Inoome  earned  outside  the  colon/. — 
Mining  oompaniea  carried  on  their  operations  in 
the  oolonv  sf  New  South  Wales  upon  Crown 
lands  held  nnder  leaaes  from  the  Crown.  The 
head  offices  of  the  companies  were  outside  the 
colonj.  The  ore  waa  extracted  from  the  soil,  and 
converted  into  a  marketable  product  in  the  colon;, 
bnt  the  product  waa  afterwards  sold,  and  the 
price  of  it  received,  outside  the  colony.  Held, 
that  the  companies  had  inoome  liable  to  taxation 
as  being  derived  either  from  "  lands  of  the 
Crown"  or  from  "  trade,"  or  from  some  "other 
source,"  within  sect.  15  of  the  Income  Tax 
Assessment  Act  1895,  and  were  not  exempt  on 
the  ground  that  the  inoome  waa  earned  outside  the 
colony.    (Commissioners   of   Taxation   v.    Kirk, 

E>ublio  Officer  ;  Consolidated  Appeals.) 4 

Settlement  —  Conatruoidon  —  Annuity    to   be 

applied  for  "  maintenance  and  education  " — Limi- 
tation— Equitable  interest. — By  a  settlement  land 
waa  conveyed  to  troateea  upon  trust  to  raise  an 
annuity  during  the  Uvea  of  the  children  of  8.  and 
the  life  of  the  longest  survivor,  "  to  be  applied 
for  the  maintenance  and  education  of  auch  chil- 
dren or  child  as  aforesaid."  Held,  that  the  chil- 
dren took  a  joint  interest  in  the  annni^,  bat  the 
shares  of  minors  were  to  be  applied  for  their 
maintenance  and  education.  The  New  South 
Wales  Beal  Property  Act  applies  to  equitable  as 
well  aa  to  legal  intereata  in  land.  The  eironm- 
stance  that  tmateea  are  barred  by  limitation  is  no 
ground  for  holding  that  the  beneflciaries  are  also 
barred  from  taking    proceedings  under  the  Aet. 

(Williams  v.  Papworth  and  others.) 184 

Western  Australia,  law  of — Patent  —  Letters  of 
registration — Prior  publication  in  colony  —  Re- 
newal feea  —  Amendment  of  specification.  —  By 
sect.  49  of  the  Western  Aus^alian  Patent  Act 
1888  holders  of  patents  obtained  in  Oreat  Britain 
or  any  other  country  can  obtain  letters  of  regis- 
tration having  the  force  of  a  patent  in  the  colony. 
Held,  that  user  or  publication  in  the  colony 
subsequent  to  the  date  of  the  original  letters 
patent,  bnt  prior  to  the  grant  of  the  letters  of 
registration,  affects  the  validity  of  snch  letters  of 
registration.  Renewal  fees  imposed  by  tiie  2nd 
schedule  of  the  Act  on  letters  patent  are  not 
payable  in  respect  of  letters  of  registration.  If 
the  specification  of  the  original  patent  has  been 
amended,  an  application  should  be  made  to  the 
registrar  in  the  colony  for  leave  to  amend  the 
specification  depoaited  with  the  application  for 
letters  of  registration,  and  such  amendment 
should  not  be  made  as  a  matter  of  oourse  without 
notice  to  persona  who  maybe  desirous  of  opposing 
the  amendment.  (Australian  Gold  Beoovery 
Company  Limited  v.  Lake  View  Consols  Limited, 
and  Cross  Appeal.)       541 

COMPANY. 
Debentures— Floating  security— Sale  of  assets  of 
company — Dissentient  debenture- holders.  — The 
B.  Company,  which  was  registered  in  1887,  waa 
authorised  by  its  memorandnm  of  association  to 
form,  or  assist  in  the  formation  of,  any  subsidiary 
company,  and  to  sell  all  or  any  part  of  its  buaineas 
or  property.  It  had  isBued  debentures  for  a 
large  amount,  which  were  expreaaed  to  be  a 
charge  by  way  of  floating  security  on  the  pro- 
perty, undertaking,  and  asseta  for  the  time  being, 
whether  present  or  future,  of  the  company.  By 
an  agreement  dated  the  29th  Nov.  1898,  and  made 


between  the  B.  Company  and  the  trustee  for  an 
intended  new  company,  the  B.  Company  agreed  to 
sell  substantially  the  whole  of  its  assets  to  the 
trustee  for  the  new  company  for  S20,000{.,  paid  as 
to  100,0001.  eitiier  in  cash  or  debenture  stock  at 
the  option  of  the  purchaser,  aa  to  150,0001.  either 
in  cash  or  fully  paid  preference  shares  at  the 
option  of  the  purchaser,  and  aa  to  70,000(.  in  fully 
paid  ordinary  aharea.  The  pluntiif ,  the  holder 
of  certain  debenturea  in  the  B.  Company,  alleged 
that  the  rights  of  the  debenture-holders  would  be 
destroyed  if  the  arrangement  were  carried  out ; 
that  the  words  of  the  memorandum  of  assooiation 
could  not  interfere  with  the  rights  of  secured 
creditors;  and  that  the  right  to  enforce  his 
security  arose  when  the  whole  or  aubstantially 
the  whole  of  the  assets  were  parted  with  sad  the 

B.  Company  ceased  to  be  a  going  concern.  Held, 
that  the  right  of  debenture-holders  who  had  only 
a  floating  charge  on  the  undertaking  and  aaaeta 
of  a  company  was  clearly  settled  by  the  judgment 
of  theHouae  of  Lorda  in  Government  Stoele,  4^c., 
Investment  Company  v.  Jlfatiila  Bailway  Com- 
pany (75  L.  T.  Hep.  553 ;  (1897)  A.  C.  81) ;  that 
there  waa  nothing  in  the  debenturea  nor  in  the 
memorandum  of  aasociation  to  prevent  the  B. 
Company  from  carrying  out  the  present  arrange- 
ment ;  and  that  the  plaintiff  and  the  other  dissen- 
tient debenture-holders  must  be  treated  aa  having 
only  the  same  righta  as  the  debenture-holders 
who  had  assented.  (Ke  Borax  Company  Limited ; 
Foster  V.  Borax  Company  Limited.)       page  SS& 

Director  —  Profits  of  contract  with  company  — 
Fiduciary  relationship  —  Liability  —  Articles  of 
association  —  Construction.  —  F.,  who  waa  a 
director  of  the  C.  B.  Bailway  Company,  was  also 
the  largest  shareholder  in  the  A.  Steamship  Com- 

ry,  and  senior  partner  in  the  firm  of  L.,  H.,  and 
.  who  were  the  managera  of  the  A.  Steamship 
Company,  and  a  partner  in  the  firm  of  P.,  F.,  and 
K.,  we  agenta  of  L.,  H.,  and  F.  in  New  York. 
Certain  contracts  were  entered  into  between  the 

C.  R.  Bailway  Company  and  the  A.  Steamship 
Company  for  the  shipment  and  carriage  of 
bananaa,  and  no  disclosure  was  made  by  F.  of  his 
interest  in  these  contracts,  either  in  the  pro- 
spectua  of  the  C.  B.  Bailway  Company  or  when 
the  contracts  were  entered  into,  and  profits  were 
earned  nnder  them.  By  the  articles  of  associa- 
tion of  the  C.  B.  Bailw»  Company  it  was  pro- 
vided that  the  office  of  a  director  waa  to  be 
vacated  if  he  participated  in  the  profits  of  any 
contract  made  with  the  company  without  declar- 
ing his  interest  in  it,  but  that  no  director  should 
vacate  office  by  reason  of  his  being  a  member  of 
any  corporation,  company,  or  partnership  which 
had  entered  into  contracts  with  or  done  any  work 
for  the  company,  or  by  reaaon  of  hia  heing  inte- 
rested either  in  his  individual  capacity  or  as  a 
member  of  any  company,  corporation,  or  partner- 
ship in  any  adventure  or  undertaking  in  which 
the  company  might  also  have  an  interest,  but 
that  in  such  oases  a  director  should  have  no  vote. 
The  C.  R.  Bailway  Company  brought  an  action 
against  F.  to  make  him  liable  to  account  for  the 
profits  made  by  him  aa  a  shareholder  in  the  A. 
Steamship  Company  and  a  partner  in  the  two 
firms  above  mentioned  under  the  contracts  with 
ihe  C.  B.  Bailway  Company.  F.  having  died 
before  trial,  the  action  waa  revived  againat  his 
executors.  Held,  that  upon  the  construction  of 
the  articles,  and  following  the  reasoning  of  Lord 
Hatherley  in  Imperial  Mercantile  Credit  Aetoda- 
tion  V.  Coleman  (24  L.  T.  Bep.  290;  L.  Bep.  6  Ch. 
558),  the  plaintiifa  claim  failed.  (Costa  Bica 
Bailway  Company  Limited  V.  Forwood. )       19 

Direotora- Quorum— ^ticles  of  association. — ^By 
one  of  the  articles  of  aaaooiation  of  a  company  it 
was  provided  that  the  continuing  directors  might 
act  notwithstanding  any  vacancy.  Held,  that, 
though  it  was  provided  by  another  article  that 
the  directorate  should  not  be  less  than  three,  two 
directors  had  power  to  bind  the  company,  and 
that  the  conatruction  of  the  articles  as  to  continu- 
ing directors  ought  not  to  be  limited  to  the  < 
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el  tHiag  op  a  Taoanoy,  or  of  an  emergvnoy.  Held, 
alio,  tnat  peraons  dealing  with  a  company  in 
ignozancs  of  the  defects  in  the  oonatitntion  of  its 
board  were  enabled  to  maintain  their  claim 
against  it.  (£e  Bank  of  Syria ;  Owen  and  Ash- 
worth's  COaim.)    pagel6S,M7 

Extraordinary  general  meeting — Notice — ITnaatho- 
riaed  notice — ^Batification. — On  the  10th  I>eo. 
1900  the  secretary  of  a  company  sent  ont  a 
notioe  convening  an  extraordinary  general  meet- 
ing to  be  held  on  the  18th  Deo.  The  notioe  pur- 
ported to  b«  iasned  by  order  of  the  board.  A 
requisition  had  been  serred  on  the  company  in 
acoordanoe  with  the  articles  reqniring  the  calling 
of  the  meeting.  In  fact  no  meeting  of  directors 
was  held  after  the  receipt  of  the  reqnisition,  but 
•  meeting  of  directors  was  held  on  the  16th  Deo., 
tiie  day  after  the  writ  was  issued,  at  which  it 
was  resolved  that  the  directors  would  adopt, 
ratify,  and  confirm  the  action  of  the  secretary  in 
iaaning  the  notioe  convening  the  meeting.  The 
omly  question  for  determination  waa  whether  the 
meeting  had  been  validly  snmmoned.  Held,  that 
on  ratification  by  the  directors  the  notice  became 
good  for  all  purposes.  (Hooper  v.  Kerr,  Stuart, 
and  Co.  Limited.) 729 

Intended  company— Trustee— Contract.— Action  by 
plaintiffs  to  have  it  declared  that  the  defendants 
were  not  entitled  to  write  off  against  profits  any 
mms  for  depreciation  and  towards  the  extinction 
of  licences  and  oontraota.  The  plaintiff  company 
on  the  Urd  Uaroh  1897  entered  uto  an  agreement 
-with  Phelps  to  grant  to  him,  or  to  a  company 
then  in  course  of  formation,  an  exdnsive  right  to 
nse  certain  patents  belonging  to  the  plaintiffs. 
On  the  5th  March  IJB97  Phelps  agreed  to  sell  to 
Fiercy  as  tmateo  for  the  intended  company  the 
agreement  of  the  3rd  March  and  the  exclusive 
licence.  On  the  8th  Uarch  the  defendant  com- 
pany waa  registered,  and  the  agreement  of  the 
5th  Harch  waa  adopted.  Held,  that  there  was  no 
privity  of  contract  giving  a  right  of  action 
agamst  the  intended  company.  (Bagot  Pnen- 
matio  ^I^re  Company  Limited  v.  Clipper  Fnen- 
matio  Tyre  Company  limited.) 667 

Mining — Flotation  of  claims — Mining  regulations 
of  firitiali  South  Africa  Company.— There  is  a 
"  flotation  "  of  the  mining  oUums  of  a  syndicate 
on  their  disposal  at  a  proUi  to  a  substantial  com- 
pany ;  and  there  is  nothing  in  the  mining  regnJa- 
tiona  of  the  Britidi  South  Africa  Company  which 
ware  in  force  in  1894  to  reqoire  a  different  con- 
artmotion  of  the  word.  (Torva  Exploring  Syndi- 
oa^te  V.  Kelly.)        34 

BaOway  company— Beceiver  and  manager^"  Work- 
ing expenses" — "Other  proper  outgoings"  — 
Damage  caused  by  defective  wharf— Implied  con- 
traot— Priority  ov^  other  creditors. — A  creditor, 
who  baa  obtained  judgment  against  a  railway  com- 
pany and  its  receiver  and  manager  for  damages  to 
his  ship  caused  by  a  breach  of  the  company's 
implied  contract  to  keep  the  approach  to  their 
wharf  in  proper  repair,  is  not  entitled  to  prioriigr 
in  respect  of  such  damages  over  all  the  other 
indgment  creditors  of  the  company,  such  damages 
being  neither  "  working  expenses  "  or  "  other 
proper  outgoings  in  respect  of  the  undertaking  " 
wittun  the  meaning  of  sect.  4  of  Ae  Bailway 
Companies  Act  1867.  (Re  Wrexham,  Hold,  and 
Connah'a  Quay  Bailwaj.)    49 

Bednotion  of  capital — Confirmatton  by  court— Pre- 
ference shares — Discretion  of  conrt. — A  company 
with  a  oapital  of  l,52S.27Si.  divided  into  150,000 
ordinary  shares  of  7i.  10s.  each,  377  8  per  cent, 
preference  shares  of  75i.  each,  and  50,000  6  per 
cent,  preference  shares  of  71.  10«.  eaoh,  passed 
zeeolntiona  to  write  SO  per  cent,  of  the  capital  off 
the  sluuree  rateably  wMoh  it  asked  the  court  to 
oonflrm.  The  grounds  of  reduction  were  that  (1) 
iron  ore  mines  stood  in  the  balance-sheet  at  twice 
their  value  ;  (2)  that  the  value  of  its  works  was 
over  estimated;  and  (3)  that  the  value  of  land 
the  property  of  the  company  was  over  estimated. 
The  preference  shareholders  opposed,  and  said 


that  all  the  assets  of  the  company  (e.g.,  a  sum  uf 
40,0001.  to  the  credit  of  the  reserve  account)  ware 
not  credited  in  the  balance-sheet,  and  that  no 
allowance  was  made  for  the  value  of  the  goodwill, 
and  that  the  real  object  of  the  reduction  was  to 
reduce  the  dividend  on  the  preference  shares. 
Held,  that  the  evidence  as  to  the  value  of  the 
mines  and  works  wsa  too  specnlative  to  form  a 
ground  for  reduction  of  oapital.  Held,  also,  that 
Qie  reserve  fund,  unappropriated  profit,  and 
value  of  the  goodwill  ought  to  be  taken  into 
account  in  estimating  the  amount  of  available 
assets.  (Ba  Barrow  Hmmatite  Steel  Company 
Limited.) page  397 

Bight  to  sell  trade  name — Partnership— QoodwiU 
— Covenant  in  restraint  of  trade — Incident  to 
goodwill — Expiration  of  partnership — Assignment 
of  goodwill — ^Benefit  of  covenant — Conveyanoe  of 
freehold  shop  —  Grantor's  name  oarved  in  the 
stonework  of  building — No  liability  on  grantee  to 
eraae  name. — A  limited  company  on  the  sale  of  its 
business  can  sell  the  right  to  use  the  trade  name 
of  a  firm  whose  business  it  had  bought,  although 
it  has  added  to  the  name  the  word  "  limited." 
Such  a  name  is  as  much  an  asset  of  the  company 
as  any  trade  mark  they  may  have  used  in  their 
business,  and  can  only  be  lost  by  abandonment. 
A  covenant  in  partnership  articles  by  one  partner 
that  at  the  expiration  of  the  partnership  he  will 
not  carry  on  business  similar  to  that  carried  on 
by  the  partners  for  twenty-one  years  within  forty 
miles  of  a  certain  place,  is  a  covenant  which,, 
being  for  the  benefit  of  the  business  is  incident  to 
the  bnsiness,  and  on  the  sale  of  the  goodivill  of 
the  bnsiness,  the  benefit  of  the  covenant  passes 
with  the  assignment  of  the  goodwill.  A  covenant 
in  ^ross  in  restraint  of  trade  not  incident  to  a 
buameas  and  not  necessary  to  protect  the  interests 
of  the  person  in  whose  favour  it  is  made,  is 
oppressive  and  therefore  invalid.  Where  a  free- 
hold shop  is  sold  which  hss  a  large  stone  slab, 
built  into  the  brickwork,  on  which  is  carved  the 
grantor's  name,  the  grantor  of  such  ehop  cannot 
compel  the  grantee  to  eraae  the  name  irom  the 
stonework  which  forms  part  of  the  freehold, 
unless  he  takes  an  express  covenant  from  the 
grantee  so  to  do.    (Townsend  v.  Jarman.)    36$ 

Subscriber  to  memorandum  for  4069  shares — Sale  of 
business  to  subsoriber  for  4069  paid-up  shares — 
Filed  contract — Identity  of  shares. — A  company 
waa  incorporated  with  the  object  of  acquiring  the 
buaineas  of  D.  D.  signed  the  memorandum  of 
association  for  4069  aharea.  D.  subsequently 
entered  into  an  agreement  with  the  company  to 
sell  bis  business  to  it  for  4069  fully-paid  aharea. 
After  this  agreement  had  been  duly  filed,  4069 
shares  were  under  it  allotted  to  D.  as  fully  paid. 
Upon  motion  to  file  a  memorandum  in  writing 
under  the  Companies  Act  1898,  a.  1  (4),  setting 
forth  that  the  shares  allotted  to  D.  were  the 
shares  for  which  he  aigned  the  memorandum  > 
association ;  Held,  that  the  court  had  no  power 
under  the  Companies  Act  1898  to  grant  the  relief 
asked.    {Re  Archibald  D.  Dawnay  Limited.)       ...    47 

WlNDINO-UP. 

Affidavit  _  verifying  _  petition — Petitioner  abroad— 
Affidavit  by  petitioner'a  manager — Snffioienoy.— • 
Upon  a  petition  for  the  winding-up  of  the  C.  B.  * 
and  T.  Company  Limited,  the  objection  waa 
taken  that  the  affidavit  verifying  the  petition  was 
not  made  by  the  petitioner,  wno  was  in  South 
Africa,  where  he  also  carried  on  business,  but  by 
his  London  manager  acting  aader  a  power  of 
attorney,  and  consequently  waa  based  only  upon 
information  and  belief.  It  waa  argued  that  under 
rule  177  of  the  Winding.up  Bnlea  of  1890  the 
court  could  admit  this  affidavit  as  aaffioient. 
Held,  that  the  terms  of  rule  36  were  explicit,  that 
rule  177  waa  not  applicable,  and  that  the  objec- 
tion waa  good.  (J2e  Charterland  Stores  and 
Trading  Company  Limited.)      674 

Appointment  of  additional  liquidator  in  volnntary 
winding-up — Jurisdiction  of  court. — Where  a  com- 
pany ia  in  voluntary  liquidation,  the  court,  having 
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jnriadiotion  to  trmd-np oompaniea,  has  jarisdiotion 
under  seots.  138  and  141  of  the  Companies  Aot 
1862  to  appoint  a  liquidator,  not  only  in  the 
cases  specified  in  sect.  141,  bnt  in  any  other 
case  "  on  dne  cause  shown."  (£e  Sunlight  Incan- 
descent Qas  Lamp  Company  Limited.)  page  406 

Appointment  of  liquidator — Official  receiver— Order 
Dy  court  for  winding-up. — Jurisdiction  of  court  to 
appoint  permanent  liquidator  other  than  official 
reoeiTer. — When  npon  a  creditor's  petition  the 
oonrt  makes  an  order  for  winding-up  a  company, 
the  oonrt  has  no  jurisdiction  as  part  of  that 
order  to  appoint  a  pernmnent  liquidator  other 
than  the  official  receiver  in  bankrupbcy  for  the 
dietriot,  as  by  sect.  4  of  the  Companies  ( Winding- 
np)  Aot  1880,  npon  an  order  being  made  by  the 
oonrt  for  winding-up  the  company,  the  official 
receiver  beoomes,  by  virtue  of  his  office,  provi- 
sional liquidator,  and  it  is  his  duty,  under  sect.  6, 
to  summon  a  meeting  of  the  creditors  to  dnter- 
mine  whether  an  application  ought  to  be  made  to 
the  court  for  appointing  a  liquidator  ;  and  nntU 
the  creditors  have  been  so  consulted  the  court  has 
no  jurisdiction  to  appoint  the  person  as  perma- 
nent liquidator,  even  though  suou  person  had  pre- 
viously been  appointed  and  approved  of  by  the 
creditors  as  voluntaty  liquidator  in  the  voluntary 
liquidation  of  the  company.    (Ra  John  Beid  aad 

Son».)        ...    196 

Debentures — ^VoloDtary  winding-up  —  Debenture- 
holders'  aotion— Transfer  aflwr  iudgment— Bond 
fide^  transferee — ^Bight  to  registration — Cross- 
claim  by  company  against  transferor — Companies 
Aot  1862  (25  &  26  Yiot.  c.  89),  s.  131.— Where  the 
conditions  of  debentures  provided  (1)  that  a 
transfer  would  be  registered  by  the  company 
upon  certain  requirements  being  falfilled,  and  (2) 
that  the  principal  and  interest  secared  by  them 
would  be  paid  without  regard  to  equities  between 
the  company  and  prior  holders ;  Held,  that  a 
transferee  for  value  and  in  good  faith,  who  took 
his  transfer  after  judgment  in  a  debenture- 
holders'  action,  was  entitled,  having  complied 
with  the  formal  requirements,  to  receive  the 
dividend  payable  in  respect  of  his  dei>entnres 
without  regard  to  a  claim  by  the  company  against 
his  transferor.  The  right  to  transfer  debentures 
and  have  the  transfers  registered  is  not  affected 
by  a  winding-up  of  the  company  nor  by 
judgment  in  a  debenture-holders'  action.  {Re 
Goy  and  Co.  Limited;  Farmer  v.  Ooy  and  Co. 

Limited.) 309 

Landlord — Distress— Bills  for  rent— Right  to  prove 
—  Debenture-holders  —  Companies  Act  1862 
(25  &  26  Vict.  c.  89),  ss.  87,  138,  163.-H.'s  Cycle 
Fittings  Company  Limited  purchased  a  lease  of 
business  premises,  bat  no  assignment  of  the  lease 
was  taken  from  H.,  the  landlord.  The  company 
gave  H.  two  bills  of  exchange  for  a  quarter's 
rent,  but  these  were  dishonoured  before  the 
company  had  entered  into  voluntary  liquidation. 
H.  subsequently  levied  a  distress  for  the  amount 
covered  by  the  bills  on  the  company's  premises, 
and  the  liquidators  moved  to  restrain  him  from 
proceeding  with  the  distress.  All  the  company's 
assets  wtre  covered  by  debentures  and  were  not  of 
sufficient  value  to  pay  the  debenture-holders  in  full : 
but  no  debenture-holders'  proceedings  had  been 
commenced.  Held,  first,  that  the  landlord  would 
have  bad  no  right  to  distrain,  having  a  right  to 
prove  on  the  dishonoured  bills  in  the  winding-up ; 
but,  second,  that  notwithstanding  the  debeutute- 
holders  had  not  obtained  a  receiver,  and  the  goods 
being  really  those  of  the  debentnre-holders  and 
not  of  the  company,  the  liquidators  had  no  right 
to  intervene.  (Re  Harpur's  Cycle  Fitting^  Com- 
pany Limited.)        407 

Meeting  of  shareholders — Extraordinary  resolution 
— Declaration  of  chairman  —  "  Conclusive  evi- 
dence."— An  extraordinary  resolution  to  wind-up 
the  H.  0.  Oold  Mines  Limited  voluntarily  was 
proposed  at  a  general  meeting  of  the  company 
duly  convened  on  the  31st  Jan.  1900.  At  the 
meeting  the  chairman  declared  the  resolution  to 
be  carried  on  a  show  of  hands,  and  no  poll  was 


demanded.  This  was  a  petition  by  two  fulhr-paid 
shareholders  asking  for  a  oompulsoiy  order  on 
the  ground,  first,  that  the  extraordinary  tasoln- 
tion  was  not  passed  by  the  requisite  majority,  the 
chairman's  declaration  having  been  founded  on  a 
mistake ;  and,  secondly,  on  the  ground  that  there 
were  charges  against  the  directors  and  promoters 
which  could  be  better  investigated  by  means  of  a 
compulsory  order.  Held,  first,  that,  as  under 
sect.  51  of  the  Companies  Act  1862  the  chairman's 
declaration  that  the  resolution  had  been  carried 
was  conclnsivH  unless  challenged  by  means  of  a 
poll  demanded  by  five  members,  the  voluntary 
winding-up  was  valid,  and  not  capable  of  being 
impeached ;  and,  secondly,  that  tne  petitioners 
bad  made  cut  no  case  that  a  compulsory  order 
was  necessary  for  enforcing  any  right  they 
might  have  as  against  the  directors  or  pro- 
moters.     (R«    Hadleigh    Castle     Gbld     Mines 

Limited.) pa^s  400 

Beoonstruction  —  Contributory  —  Validity  of  allot- 
ment —  Application  for  shares  —  Withdrawal.  — 
By  an  agreement  of  the  14th  April  1898,  made 
between  the  C.  F.  Insurance  Company  of  S. 
Limited  and  its  liquidators  of  the  one  part  and 
the  M.  E.  Insurance  Company  Limited  of  the 
other  part,  the  first  company  and  its  liquidators 
agreed  to  transfer  and  make  over  to  the  second 
company  all  its  goodwill  and  assets.  The  con- 
sideration for  the  transfer  was  partly  an  under- 
taking to  pay  and  discharge  all  the  debts  and 
obligations  of  the  first  company ;  next,  an  indem- 
nity against  all  the  costs  of  the  winding-up  of  the 
same  company;  next,  the  taking  over  of  the 
whole  staff  of  the  same  company ;  and  then  fol- 
lowed clauses  providing  (5)  that  as  a  further  part 
of  the  consideration  every  member  of  the  first 
company  should  be  entitled  in  respect  of  each  of 
his  or  her  shares  therein  to  claim  an  allotment  of 
either  a  debenture  bond  or  two  ordinary  shares  in 
the  second  company  ;  (7)  that  such  shares  must 
be  claimed  in  writing  from  either  the  second 
company  or  the  liquidators  of  the  first  company 
within  twenty-one  days  from  the  date  of  the 
agreement;  (9)  that  the  liquidators  of  the  first 
company  should  within  seven  days  from  the  date 
of  tne  agreement  give  notice  in  writing  to  each 
member  of  the  first  company  of  the  amount  of 
debenture  bonds  or  shares  which  they  should  be 
entitled  to  claim,  the  time  within  which  such 
claim  must  be  sent  in,  and  proper  forms  of  claim 
addressed  to  the  second  company  ;  and  (9)  that 
all  members  of  the  first  company  (other  than 
dissentient  members,  whose  case  was  provided  for 
in  a  subsequent  clause)  not  claiming  within 
twenty-one  days  should  be  held  to  have  elected  to 
claim  debenture  bonds,  which  should  be  allotted 
to  them  by  the  liquidators  of  the  first  company  at 
the  expiration  of  that  time.  W.,  a  shareholder  in 
the  first  company,  wrote  on  the  23rd  April  to  the 
directors  of  the  second  company,  in  reply  to  a 
notice  sent  him  by  the  liquidators  of  the  first 
company,  claiming  an  allotment  of  ten  ordinary 
shares  in  the  second  company  in  respect  of  five 
shares  held  by  him  in  the  first  company.  On  the 
2nd  July  W.  wrote  to  the  second  company  with- 
drawing his  application.  This  letter  was  acknow- 
ledged by  the  general  manager  of  the  second 
company  on  the  6th  July  and  forwarded  to  the 
liquidators  of  the  first  company,  who  on  the  8th 
July  wrote  to  W.,  treating  him  as  entitled  to 
debentures  instead  of  shares.  Notwithstanding 
this,  the  shares  were  allotted  to  W.,  in  1898,  and 
the  question  now  arose  whether  the  allotment  was 
valid,  which  dep«nded  npon  whether  the  document 
of  the  23rd  April  was  an  application  which  could 
be  withdrawn  before  acceptance,  or  was  an 
acceptance  of  a  prior  offer  made  to  W.  by  Uie 
second  company.  Held,  that  this  was  an  applica- 
tion which  could  be  withdrawn,  there  being  no 
direct  relation  between  W.  and  the  second  com- 
pany before  the  23rd  April,  and  hence  no  share- 
holder in  the  first  company  could  be  deemed  to 
have  acquired  any  direct  right  as  against  the 
second  company  under  the  contract  between  the  two 
companies  ;  and,  further,  that  there  was  nothing 


April  aO,  1901.] 


THE  LAW  TIMES. 


[Index— xIt 


SUBJECTS  OP  CASES. 


in  ths  dooament*  to  mppert  the  theory  that  the 
liqnidkton  of  the  flrst  oompany  most  be  deemed 
to  be  tlia  agenta  of  the  aenond  oompany  in  sending 
tlie  notioe  to  W.  (Be  Hatropolxtan  Fire  Innir- 
•DOa  Company  Limited ;  Wallaoe's  oaae.)  ...page  403 
Baaolntiona  for  yolnntaiy  windinr-np  —  Petition 
for  oompnlaory  order  —  Jnriadiotion. —  Upon  a 
petition  by  a  ahareholder  for  the  oompulson 
-windisK-np  of  the  G.  P.  Corporation  Limited, 
tba  company  took  the  objeotion  that  a  rolantary 
winddng-np  waa  in  progreas,  for  whioh  the  neoea- 
■axy  reiolntions  had  been  duly  paesed  by  meetinga 
ol  the  ahareholdera.  Held,  that,  while  this  waa 
primd  /oeie  a  aeriona  objection  to  the  making  of 
•  oompnlaory  order,  there  was  neTertheleBsinns- 
diotiai  to  make  one,  and  there  were  snmoient 
inasnni  here  why  snob  an  order  shonld  be  made, 
•a,  in  addition  to  other  snipioions  oironmBtanoea, 
the  reeolntiona  for  the  Tolnntary  winding-ap  had 
been  passed  by  the  shareholders  with  the  principal 
objeot  of  carrying  ont  a  scheme  of  reconstrnotion 
whidi  had  proTed  abortiye.  (lis  Ontta  Feroha 
Corporation  limited.)      401 

Shazeholder  —  Application  for  relief  —  Filing  of 
oontraot — Costs— -Solicitor  and  client — Party  and 
party— Companiea  Act  1867  (30  A  31  Vict.  c.  131), 
a.  2S  — Computes  Act  1898  (61  A  62  Vict. 
o.  86),  s.  1,  snb-s.  3. — Upen  an  application  by  a 
ahareholder  relief  was  granted  in  respect  of  lia- 
bility for  sharea  iasned  as  fnUy  paid,  bat  in  respect 
<d  wnieh  no  proper  contract  had  been  filed,  npon 
payment  of  the  oosta  1^  him.  The  question 
arose  whether  these  shonld  be  as  between  solicitor 
and  olient,  or  as  between  party  and  party.  Held, 
tibat,  the  costs  being  entirely  in  the  discretion  of 
tbe  eonrt,  in  the  present  case  party  and  party 
coats  aniy  shonld  be  allowed,  and  that,  while  no 
genwal  nile  ooold  be  laid  down  as  to  coats,  an 
spplieaat  shonld  give  the  fnllest  information  to 
tbe  liquidator  to  enable  him  to  decide  whether 
he  shonld  go  to  the  expense  of  opposing  the  appli- 
oation.    {Be  Fanner's  United  Limited ;  Stephan- 

Bon's  case.)      406 

Snzplna  assets — Sale  of  undertaking  to  new  company 
— SSiarea  in  new  company — Mods  of  distribntion — 
Terms  of  reeolntion — Inference  from  facts. — The 
K.-W.  A.  B.  Company  Limited,  with  a  capital  of 
550,0001.  diridad  into  55,000  sharea  of  lOi.  each,  of 
-which  35,000  were  preference  shares  and  20,000 
-were  deferred  shares,  entered  into  an  agreement, 
under  a  power  in  its  memorandnm  of  association, 
for  the  teanifer  of  its  undertaking  to  the  C.  C.  B. 
Company  Limited,  and  by  this  agreement  it  was 
pronded  that  the  holduigs  of  the  preferred  and 
deferred  shareholders  respectively  in  the  N.-W, 
A.  B.  Company  were  to  be  satisfied  by  the  iaane 
of  310,0001.  of  stock  in  the  C.  C.  B.  Company. 
There  was  no  provision  in  the  agreement  as  to 
the  proportions  in  which  the  310,0001.  stock  was 
to  be  divided  between  thepreferred  and  deferred 
ahaxeholders  in  the  N.-W.  A.  B.  Company,  and 
its  articles  of  association  were  silent  as  regards 
the  distribntion  of  assets  on  its  windicg-np  fai 
favour  of  any  particnlar  classes  of  ahareholders. 
The  secretary  of  the  N.-W.  A.  B.  Company  sent 
with  the  notice  convening  a  meeting  of  share- 
holders to  pais  a  resolution  approving  the  agree- 
ment and  authorising  the  directors  to  carry  it  into 
elEs«t,  a  circular  whioh  stated:  "Yon  will  observe 
that  the  purchase  consideration  to  the  shareholders 
ia  3l0,000t.  Cordoba  Central  Income  Debenture 
Stock,  which,  at  the  wish  of  Vke  Cordoba  Central 
Baalway  Company  Limited  is  to  be  distributed 
among  the  shareholders  in  the  following  propor- 
tions— viz.,  210,0001.  to  the  preferred  abarenolders 
and  100,0001.  to  the  deferred  shareholders."    The 
resolution  approving  tbe  agreement  was  passed  by 
a  majority,  bnt  there  were  absenteea  from  the 
meeting.    The  N.-W.  A.  B.  Company  snbaeqaently 
went  into  voluntary  liquidation,  and  this  was  a 
summons  by  tbe  liquidators  for  directions  as  to 
how  and  in  what  proportions  the  310,0001.  stock 
waa  to  be  distributed  as  between  the  preferred 
and   deferred   shareholders.     Held,    that   while 
thace  could  be  no  doubt  that  the  resolution  was 


passed  on  the  faith  of  the  representation  con- 
tained in  the  circular,  it  was  impossible  in  the 
present  case  to  make  an  order  or  declaration 
affecting  the  shareholders  collectively,  as  there 
was  no  room  for  the  inference  from  the  facta 
that  all  the  parties  concerned  had  agreed  upon  a 
principle  of  diatribation  ;  and  that  the  liqnidator 
mnat  give  to  the  resolution  its  Isgal  effect  as  it 
stood  (nnleas  set  aside  in  different  proceedings) 
and  distribute  the  stock  among  the  shareholders 
aeoording  to  the  rights  under  the  articles ;  but 
that  some  delay  would  be  sanctioned  in  the  dis- 
tribution of  the  atock  so  as  to  give  an  opportunity 
to  the  preferred  shareholders  to  ask  for  oonsents 
from  individual  deferred  shareholders  to  the 
distribnt'on  of  the  assets,  as  far  as  their  indi- 
vidual interests  were  concerned,  according  to  the 
scheme  anggnabed  in  the  circular ;  and  an  oppor- 
tunity to  conaider  whether  any  other  proceedings 
could  be  taken  with  any  prospect  of  suocass. 
(Be   North- West   Argentme   Bailway   Company 

Limited.) page  675 

Validity  of  resolution— No  diicctois'   meeting. — 
Shareholders'  petition  for  oompulsory  order. — ^The 
H.  Odd  Beduction  and  Mining  Company  Limited 
was  incorporated  in  1896  with  a  nominal  capital 
of  200,0001.,   divided  into  200,000   shares  of  It. 
each.    95,000  shares  were  issued,  and  88,0001.  or 
thereabouts  was  paid-up  or  treated  as  paid-up  on 
these  shares,  and  the  balance  was   stated  to  be 
due  in   respect  of  shares  held  by  an  insolvent 
company.    The  company  was  not  suocessf nl ;  and 
at  the  second  general  meeting  held  on  the  30th 
Jan.    1899    an   amendment   waa    proposed    and 
carried  tfaat  the  direotora'  report  and  accounts  to 
the  Slat  Oct.  1898,  submitted  to  the  meeting,  be 
not  received  and   not  adopted,  and  that  a  com- 
mittee of  investigation  be  appointed.    The  meet- 
ing was  adjoamed  until  the  report  of  the  com- 
mittee   of   investigation   should    be   completed. 
The  contents  of  this  report  were  subsequently 
communicated  to  the  directors;  but,  before  it 
was  printed  or  circulated  among  the  shareholders, 
the  adjourned  annual  meeting  waa  held  on  the 
29th  Dec,   when  tbe  directors'  report  and  the 
accounts  were  received  and  adopted,  followed  by 
an  extraordinary  general  meeting,  when  a  resolu- 
tion was  passed  for  winding-up  the  company  volun- 
tarily and  appointing  the  secretary  of  the  company 
liquidator.    These  meetings  were  held  in  pursu- 
ance of  two  notices  which  ware  issaed  purporting 
to  be  sitined  by  the  secretary,  "  by  order  of  the 
board."    There  was  no  evidence  in  the  directors' 
minute-book  of  any  board  meeting  after  the  ^th 
Jan.  1899,  and  it  was  admitted  by  the  secretary 
that  there  was  in  fact  no  meeting  of  the  board 
authorising  the  notices  for  the  two  meetings  on 
the  29th  Dec.  as  required  by  the  articles  of  asso- 
ciation.   The  liquidator   proceeded   with   great 
rapidity  to  arrange  for  the  dissolution  of  the  com- 
pany, and  gave  notice  on  the  20th  Feb.  1900  that 
a  general  meeting  of  the  members  would  be  held 
on  the  Ist  March,  following  the  words  of  ssct.  142 
of  the  Companies  Act  1862.    This  petitdon  for  the 
compulsory  winding-up  of  the  company  waa  con- 
secfuently  presented  by  fully  paid-np  snareholdera 
on  the  27th  Feb.    The  general  meeting  was  held 
on  the  1st  March,  when  resolutions  were  passed 
for  receiving  and  adopting  the  aoconnts  showing 
how  the  winding-up  of  the  company  h^  been  con- 
ducted, and  empowering  tbe  liqnidator  to  retain 
the  books,  accounts,  and  documents  of  the  com- 
pany and  of  its  liqnidator,  he  undertaking  not  to 
destroy  the  same  until  after  the  disposal  of  the 
petition  presented  to  wind-up  the  company  or  until 
the  order  of  the  court,  and  in  any  case  not  to 
destroy  them  before  the  dissolution  of  the  corn- 
pany,  which  in  the  ordinary  course  would  under 
sect.  143  take  place  in  three  montha'  time.    Held, 
that,  there  having  been  no  board  meeting  autho- 
rising the  iaane  of  the  notices,  the  extraordinary 
general  resolution  for  voluntary  winding-up  was 
invalid,  and  a  compulsory  order  shoulcT  now  be 
made.    Held,  also,  that  even  if  there  were  a  valid 
Tolnntary  winding-up,  enoh  a  winding-up  was  not 
a  legal  bar  to  the  jurisdiction  of  the  osnrt  to  make 
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a  oompnlsory  order  on  the  application  of  a  share- 
holder, and  that  the  oonrt,  regarding  the  whole 
prooeedinKB  oonneoted  with  the  windiD^-np  and 
the  attempted  diesolntion  of  the  oompany  with 
grave  snspioion,  was  instified  in  interfering  with 
the  TolnnfaOT  liquidation  by  makiog  snoh  an 
order.  (Be  Hayoraf  t  Oold  Bednotion  and  Mining 
Company.)       page  166 

COMPULSOET  PUECHASE. 
'Coats  of  inveBtment — Charitable  tmatees — Wilfnl 
refnsal. — The  corporation  of  L.  desired  to  par- 
ohase  certain  property  belonginf;  to  the  Grammar 
School  of  L.  On  Uie  15th  Not.  1898  the  corpora- 
tion ftave  notice  to  treat.  The  le^l  estate  was 
Tested  in  the  official  tmstee  of  chanty  lands.  In 
Ilaroh  1899  arbitrators  were  appointed  by  the 
goTemors  and  the  corporation,  who  awarded  the 
goTemors  of  the  grrammar  sonool  37,0002.  The 
Charity  Commissioners  directed  the  official  trastee 
to  concnr  in  the  conveyance.  The  conTeyance 
recited  payment  into  court  of  37,0001.  for  land 
taken  from  the  governors  of  the  grammar  school, 
"  tmatees  without  power  of  sale,"  and  the 
^vemors  "  oonveyed  and  confirmed  "  the  pro- 
perty. The  govemon  now  petitioned  for  an 
order  for  the  investment  of  the  37,0001.,  bot  the 
corporation  objected  to  being  ordered  to  pay  the 
costs,  on  the  gronnd  that  it  had  offered  to  pay 
-the  money  to  the  official  troatee  of  charity  lands, 
who  had  declined  to  receive  it.  It  was  snbmitted 
that  there  had  been  a  refnsal  to  receive  the 
mone^,  and  that  the  money  had  therefore  been 
paid  in  nnder  seat.  76  of  the  Landa  Clanaes  Act 
1845,  and  not  nnder  sect.  80.  The  corporation  on 
this  ground  objected  to  pay  the  costs  of  the  in- 
vestment of  the  fund.  Held,  that  there  had  been 
no  "  wilful  refnsal  of  any  party  entitled  thereto  " 
within  sect.  80,  and  that  me  corporation  mnat  be 
ordered  to  pay  coata  in  accordance  with  the 
Lands  Clanaes  Act.  (Ex  parte  Leeds  Grammar 
School.)    499 

CONTEACT. 

Breach — Inference  to  be  drawn  from  act  of  party 
uommitting  the  breach — Bight  to  repudiate — 
Damages. — If  there  is  a  distinct  refnaal  by  one 
pairty  to  a  contract  to  be  bound  by  its  terma  in 
the  future,  the  other  party  may  treat  the  con- 
tract as  at  an  end.  Snort  of  such  a  refnaal,  the 
true  principle  to  be  deduced  from  all  the  caaea  ia 
tliat  the  court  must  ascertain  whether  the  action 
of  the  party  who  is  breaking  the  contract  ia 
snoh  that  the  other  party  ia  entitled  to  con- 
clude that  the  former  no  longer  intends  to  be 
bonnd  by  its  proTisiona.  (Ehymney  Eailway 
Company  v.  Brecon  and  Merthyr  Tydfil  Eailway 
Company.)       Ill 

'Consideration — Contract  to  honour  chequea — Con- 
sideration moving  from  agent — Evidence  of  apeoial 
damage. — The  deposit  of  a  "  store  warrant^'  for 
sheep  with  a  bank  by  an  agent  of  a  onstomer  is 
sufficient  consideration  for  a  promiae  to  honour 
outstuiding  obegnes  within  the  rule  laid  down  in 
Currie  v.  Miia  (L.  Bep.  10  Ex.  153) ,  and  an  action 
will  lie  for  breach  of  contract  in  dishonouring 
such  chequea.  It  ia  no  anawer  to  such  an  action 
to  say  tluLt  the  consideration  did  not  move  from 
the  plaintiff,  but  from  an  agent  in  his  behalf. 
Held,  that  evidence  of  apecial  damage  by  the  dia- 
hononr  of  the  cheques  was  not  admiasible. 
(Fleming  v.  Bank  of  New  Zealand.)      1 

-Contract  to  make  and  deliver  chattel  by  certain  date 
— Buyer  to  provide  ahip  to  receive — Concurrent 
obligations— Delay  in  making  chattel — Obligation 
of  buyer  to  provide  ship. — The  plaintifFs  agreed 
to  construct  and  deliver,  f.o.b.  at  the  port  of 
Iicndon  for  the  defendants  a  steam  launch  by  a 
fixed  date.  The  launch  was  not  in  fact  ready  to  be 
delivered  until  three  months  after  the  agreed  date, 
bn);  the  defendants  did  not  during  that  time  notify 
to  the  plaintiffa  that  there  was  any  veseel  at  the 
port  oi^London  on  board  of  which  they  required 
the  launch  to  be  delivered.    Held  that,  aa  tiie  de- 


fendants were  not  ready  and  willing  to  take  de- 
livery before  the  plaintiffa  were  ready  and  willing 
to  deliver,  the  defendants  were  not  entitled  to 
deduct  from  the  price  the  agreed  damages  for 
delay  in  delivery.  (Forrestt  and  Son  Limited  v. 
Aramayo.)       page  336 

Personal  service — Death  of  a  partner  in  the  oon- 
tracting  firm — Discharge. — The  plaintiffs,  who 
were  music-hall  artists,  entered  into  a  oontraot 
with  the  defendant  oompany  to  perform  at  their 
muaic-hall.  The  company  in  faot  was  a  partner- 
ship of  three  persona,  thoogh  the  plainnfls  were 
unaware  of  thia,  and  before  the  date  at  which  the 

Serformanoe  was  to  take  place  one  of  the  partners 
led.  Held,  that  this  didnot  disoharge  the  defen- 
dants from  their  liability  under  the  oontraot,  aa 
the  obligation  did  not  depend  upon  the  permmal 
conduct  of  the  deceaaed  person.  Where  a  oon- 
traot ia  made  by  partners,  if  it  is  one  that  has  no 
relation  to  the  personal  action  of  the  deceased,  it 
is  binding  notwithstanding  the  death.  The  con- 
tract contained  a  clause :  "  In  the  event  of  any 
nnforaeen  calamity  by  which  the  bnaineaa  may  be 
suspended  or  atopped^U  engagementa  will  termi- 
nate immediately."  Held,  that  the  mortgagee  of 
the  music-hall  taking  poaaeaaion  and  aelling  was 
not  an  "  nnforeaeen  csilamity  "  within  the  above 
clanae.  (Phillipa  and  othera  v.  Alhambra  Palace 
Company) 431 

(See  Act  of  PABLiAitiNT.) 

COPYHOLD. 

Waste  of  manor — Cuatom  to  kill  rabbits — ^Eight  of 
copyholders — Eeaeonableneas — Leaan  by  lora  for 
training,  horses — Liability  for  damage  to  com- 
moner's rights. — A  custom  or  customary  bye-law, 
whereby  the  commoners  of  a  manor  might  take  or 
destroy  rabbits  or  game  on  the  waste,  ia  not 
necessarily  void  for  unreasonableness.  Semble, 
that  a  custom  for  any  person ,  not  merely  any  copy- 
holder, to  kill  rabbits  on  a  manor  without  moles- 
tation would  be  on  the  face  of  it  unreasonable. 
The  lord  of  the  manor  by  deed  leased  the  right  to 
train  and  gallop  horses  on  the  waste  of  the  manor. 
Held,  that  the  lord  would  not  be  liable  for  damage 
done  to  the  rights  of  common  of  pasturage  of  l£e 
copyholdera  by  the  lessee,  unless  it  was  proved  that 
the  leasee  caused  the  damage  as  the  lord's  agent 
or  with  his  licence.  Semhle,  a  licence  to  train  and 
gallop  horses  does  not  of  necessity  involve  injury 
to  the  right  of  pasturage.  (Coote  v.  Ford  and 
othera.)     482 

COPTBIGHT. 

Penalties  —  Separate  offenoes  —  Minimum  sum  — 
Fraction  of  a  sum. — Summons  to  fix  the  amount 
of  the  penalties  payable  under  sect.  6  of  the  Fine 
Arts  Copyright  Act  1862  for  infringement  of  copy- 
right. A  million  copies  valued  at  about  1001.  had 
been  distributed.  Held,  that  the  distribution  of 
each  copy  was  a  separate  cffsnoe,  and  that  the 
minimum  penalty  which  the  court  could  impose 
for  each  offence  was  one  farthing.  (HUdesheimer 
V.  W.  and  F.  Faulkner  Limited.)    IH 

Verbatim  report  of  speech — Author. — A  reporter 
who  has  t&en  down  in  shorthand  a  verbatim 
report  of  a  speech  is  the  "  author  "  of  such  report 
within  the  meaning  of  the  Copyright  Act  1843, 
and  haa  a  copyright  in  it  which  la  capable  of 
aaaignment.  Neither  literary  merit  nor  origin- 
ality are  neceasary  for  a  copyright.  (Walter  v. 
Lane.)       238 

COEPOEATION. 
Compnlaory  powera — Acquiaition  of  land — Notice  to 
treat  —  Counter-notioe  by  landownera  —  With- 
drawal of  notice  to  treat— Subaeqnent  notice  to 
treat— Validity — Lands  Clauses  Consolidation  Act 
1845  (8  Vict.  c.  18),  ss.  92, 123.— Where  promoters 
have  given  notice  to  treat  for  the  purchase  of 
certain  specified  lands,  and  the  landowner  gives  a 
oounter-notice  requiring  them  to  purchase  other 
premiaea  aa  being  part  of  the  landa  comprised  in 
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the  notiee  to  treat,  the  promoters  sre  entitled  to 
withdraw  their  notkse ;  and  the  effect  of  80  doin^ 
it  to  relegate  them  to  the  same  position  aa  tbepr 
oeenpied  before  snoh  notice  was  giyen.  And  if 
the  notice  to  treat  is  validly  withdrawn,  and  the 
time  is  still  ronning  withi  n  which  the  promoters 
can  ezeroise  their  power  of  acquiring  the  lands, 
llie^  can  ezeroise  that  power  and  g[ive  a  fresh 
noboe  at  any  time  within  tlie  period  limited. 
They  cannot  be  regarded  from  the  act  of  with- 
drawal as  having  elected,  daring  the  remainder 
of  that  period,  never  again  to  exercise  their  power 
to  acquire  the  lands  in  question.  (Ashton  Vale 
Iron  Company  o.  Uayor  and  Corporation  of 
Bristol.)    page  694 

COSTS. 
Mortgage — Solicitor  mortgagee — Profit  costs. — In 
18^  the  nsnal  order  was  made  in  an  action 
for  foreoloanre,  there  being  second  mortgagees 
and  the  first  mortgagee  being  a  solicitor,  directing 
redemption  or  foreclosure  and  an  inqniry  what 
was  dne  to  the  plaintiff  for  principal,  interest, 
and  costs,  snoh  costs  to  be  taxed.  In  1898  an 
order  was  made  on  fnrthe  r  consideration  directing 
taxation  of  the  plaintiff's  costs  in  the  action, 
inelndingall  costs  properly  incnrTed,bat  directing 
tiut  a  part  only  sEonld  be  payable  in  priori^  to 
another  mortgagee.  Held,  that  the  rights  of  the 
partiea  were  determined  by  the  order  of  1893,  and 
ther^ore  the  solicitor  mortg  agee  was  not  entitled 
to  profit  oosts  under  the  Mor  ^agees'  Legal  Costs 
Act  1895.     (Day  v.  Eelland.)     417 

(See  Pbacticb— Public  Aitthobitt— Solicitoe.) 

COUNTY  COURT. 
(See  PsoRiBiTioN.) 

COVENANT. 
BeBttietive  covenant— Covenant  mnning  with  the 
land  —  Benefit  —  Assign  of  oovenantiae — "  One 
dwelling-hoase  "  —  "  Private  residence  " — Besi- 
dential  flats. — When  the  benefit  of  a  restrictive 
covenant  has  been  once  clearly  annexed  to  one 
piece  of  land,  the  presumption  is,  unless  there  is 
something  to  rebnt  it,  that  it  passes  by  assign- 
ment of  uat  land,  and  may  be  said  to  run  with  it 
aa  well  ineontemplation  of  equity  as  of  law,  with- 
out prottf  of  special  bargain  or  representation  on 
the  aaatgnment.  In  snoh  a  case  the  covenant 
runs  witii  the  land,  because  the  purchaser  has 
bought  something  which  inhered  in  or  was 
annexed  to  the  land  bought.  The  porohaser's 
ignorance  of  the  existence  of  the  covenant  does 
not  defeat  the  presumption.  In  1S69  B.  pur- 
chased a  plot  of  land  from  C.  and  Co.  and  their 
mortgagees,  and  covenanted  with  C.  and  Co.  only 
to  er«Bt  thereon  not  more  than  one  messuage  or 
dwelling-honse  to  be  used  as  a  private  residence 
only,  and  that  no  trade  or  business  should  be 
osRied  on  upon  it.  The  oovenaots  were  expressed 
in  the  deed  of  conveyance  to  be  intended  to  enare 
for  the  benefit  of  C.  and  Co.,  their  heirs  and 
ssiigna  or  others  claiming  under  them,  to  any  of 
their  lands  adjoining  or  near  to  that  purchased 
by  B.  In  1873  M.  bonght  lands  from  C.  and  Co. 
"adjoining  or  near  to"  thatpurchased  byB., 
and  built  a  house  upon  it.  The  conveyance  to 
M.  contained  no  express  assignment  of  the  benefit 
of  the  covenants  entered  into  by  B.  The  defen- 
dant purchased  his  plots  from  the  devisees  of  B., 
who  had  died  in  18'i2.  The  plaintiffs  were  the 
trustees  of  M.'s  will,  and  brought  the  action  to 
enforce  the  restrictive  covenants  against  the 
defendant,  and  to  restrain  him  from  building  (as 
he  proposed  to  do]  a  large  blook  of  residential 
fiats  upon  the  land  purchased  from  B.'s  devisees. 
Held,  that  the  benefit  of  the  covenant  ran  with  the 
land,  and  eonld  be  enforced  by  M.'s  trustees. 
Held,  also,  that  the  erection  of  a  large  blook  of 
residential  flats  was  a  breach  of  the  covenant, 
even  it  the  number  of  houses  was  unrestricted. 
(Bogeia  V.  Hosegood.) 186 


CRIMINAL  LAW. 
Evidence  — Proof  of  course  of  conduct — False 
pretences — Acquittal  on  previous  trial — Test  of 
admissibility  of  evidenoe. — Evidence  given  on  a 
former  trial  is,  if  relevant,  admissible  on  a  snb- 
sequent  trial  of  the  same  defendant,  the  test  of 
the  admissibility  of  the  evidence  being  ita 
relevancy  to  the  second  charge.  The  fact  that  the 
defendant  was  acquitted  on  a  former  trial  does  not 
prevent  the  facts  proved  in  that  trial  being  again 
proved  in  a  subsequent  trial.  A  person  was 
charged  with  obtaining  money  by  false  pretences, 
the  false  pretence  being  that  a  cheque  drawn  by 
him  would  be  honoured,  the  fact  being  that  he 
knew  that  it  would  not.  He  was  indicted  on 
separate  indictments  in  respect  of  two  transao- 
tiona,  and  acqnitted  on  the  trial  of  the  first.  On 
tiie  trial  of  the  second  indictment  evidence  of  the 
facts  proved  in  the  first  trial  was  admitted.  Held, 
that  such  evidenoe  was  rightly  admitted.  (Keg.  v, 
Ollia.)       page  251 

False  pretence — Attempting  to  obtain  money  by 
— Bemotenesa  of  pretence — Entering  for  race 
under  false  name. — A  person  entered  himself  for 
oertiiu  foot  races  under  a  false  name.  He 
was  a  well-known  runner,  and  the  name  under 
which  he  entered  was  that  of  a  man  who  had 
never  won  a  race.  The  result  of  his  entering 
under  this  false  name  was  that  he  received  a 
favourable  handicap.  He  won  the  races,  but  did 
not  receive  the  prizes.  Held,  that  he  was  rightly 
convicted  of  attempting  to  obtain  goods  by  false 
pretences,  and  that  Reg.  v.  Lamer  (14  Cox  C.  C. 
497)  did  not  apply.    (Beg.  v.  Button.)    288 

Eeceiving  stolen  goods — Beceiving  goods  stolen  by 
a  wife  from  her  husband. — A  married  woman  who 
takes  the  goods  of  her  husband  against  his  will 
ma^  be  indicted  for  larceny  because  of  the  pro- 
visions of  the  Married  Women's  Property  Act 
1882,  sa.  12,  16.  But  auoh  taking  is  not  larceny 
at  common  law,  nor  by  virtue  of  the  Larceny  Act 
(24  &  25  Vict.  0.  96).  A  receiver,  therefore,  of 
goods  stolen  by  a  wife  from  her  hnsband  is  not 
guilty  of  felony,  for  receiving  stolen  gooda  is 
made  penal  by  24  &  25  Tict.  c.  96,  a.  91,  only 
where  the  stealing  amounts  to  a  felony  at 
common  law  or  by  virtue  of  that  Act.  (Beg.  v. 
Streeter.) 288 

DOMICIL. 
Prolonged  residence  abroad — Declared  intention  to 
return  home— Inf erenea  from  acts. — If  the  acts  of 
a  person  reasonably  indieate  that  he  intends  to 
make  his  home  for  an  indefinite  period  in  a  foreign 
country,  the  fact  that  he  declares  from  time  to 
time  his  intention  ultimately  to  return  to  his 
native  country  will  not  be  sn6Scient  to  prevent 
his  acquiring  a  domioil  of  choice  in  the  foreign 
connti7.  (Attorney-General  v,  Winans  and 
another.) 634 

EASEMENT. 
Injunction  —  Light — Mortgagee  —  Power  of  sale^ 
Implied  easement — Conveyancing  and  Law  of 
Property  Act  1881  (44  &  45  Vict.  o.  41),  aa.  6  (2) 
(4)  (5),  19. — A  mortg:agee  sold  under  his  statutory 
power  of  sale  a  portion  of  certain  mortgaged  pro- 
perty, upon  which  stood  a  small  vinery.  The 
purchaser  alleged  that  the  purchaser  of  the 
remaining  portion  of  the  mortmged  property 
was,  by  the  erection  of  a  wall  and  onilding,  inter- 
fering with  the  access  of  light  to  the  vine^,  and 
brought  an  action  for  an  injunction.  Among 
other  defences,  the  question  of  law  was  raised 
that  a  mortgagee  selling  a  portion  of  the  mort- 
gaged property  nnder  his  power  of  sale  could  not 
grant  an  implied  easement  of  light  over  the  unsold 
portion.  Held,  that  the  mortgagee  could  under 
his  power  sell  the  whole  or  pMt  of  the  property, 
and  could  grant  that  whole  or  part  with  all  the 
legal  incidenta  attaching  to  the  grant  of  a  whole 
or  part,  and  that,  on  the  facta,  the  plaintiff  waa 
entitled  to  an  injanotion.    (Bom  v.  Turner.)      ...  148 
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SUBXECT8  or  CA8Z8. 


Iiiirht—ObBtmotioD— Bight  to  eztraordina^  aae  of 
fight — Snffioient  for  ordinsrjr  purposes  of  inbtbi' 
tanoy  or  bosiness.— The  right  to  light  koqiiiTed 
bjr  statutory  prescription  is  ordinarily  limited  to 
a  svfBoient  quantity  for  all  ordinary  pnrposes  of 
Uihabitsjioy  or  bnsinesB,  so  that  where  plaintiffs 
have  an  abnndanoe  of  light  for  those  pnrposes, 
they  are  not  entitled  to  relief  on  the  gronnd  that 
their  extraordinary  nse  has  been  interfered  with. 
(Warren  V.  Brown.)     pai78  318 

Bight  to   extraordinary  nse    of    light — Snffl- 

oient  for  ordinary  bniiinesa  pnrposes. — A.  preaor p- 
tive  right  to  light  is  limited  to  a  snffloient  qnan- 
titv  for  ordinary  bnsiness  pnrposes.  Where  the 
light  has  been  interfered  with,  bnt  not  so  as  to 
make  it  insufficient  for  ordinary  bnsiness  pnr- 
poses, the  plaintiff  has  no  cause  of  action.  (Home 
and  Colonial  Stores  Limited  v.  Colls.) 769 

ECCLESIASTICAL  LAW. 

Chnrohwardens — Admission  of— Bishop's  visitation 
— Inhibition  Inr  bishop— Bi^ht  of  bishop  to  inhibit 
archdeacon  from  admitting  oharohwardena— 
JIandamui. — A  bishop  dnringhis  vititation  has  no 
jurisdiction  to  inhibit  the  arondeaoon  from  admit- 
ting churchwardens,  the  admission  of  a  church- 
warden being  a  ministerial  act;  and  the  arch- 
deacon is  bound  during  such  inhibition  and  not- 
withstanding the  same  to  admit  a  churchwarden, 
and  may  be  compelled  by  mandamtu  to  do  so, 
although  another  person  has  already  been 
admitted  hy  the  bishop  as  the  churchwarden  for 
the  pariah.    (Beg.  v.  Sowter.) 584 

EDUCATION. 
London  School  Board — Power  to  make  payments  out 
of  the  rates — Science  and  art  schools  or  ola«ses  in 
day  schools  and  cTening  continuation  pchooln — 
Legality— Elementary  Education  Acts  1870-1891— 
Technical  Instruction  Acts  1889-1891— Education 
Code  (1£90)  Act  1890.— The  London  School  Board 
haye  no  power  to  provide  at  the  expense  of  the 
ratepayers  science  and  art  schools  and  classes  in 
day  schools.  The  only  education  contemplat«d  by 
the  Education  Acts  ia  the  education  of  ohildren, 
and  so  the  teaching  of  adnlts  mnst  not  be  defrayed 
out  of  the  rates.  Inasmnch  as  science  and  art 
schools  and  classes  must,  according  to  the 
"  Directory  "  published  by  the  Science  and  Art 
Department,  be  carried  on  in  day  classes,  the 
question  of  the  power  of  the  board  to  carry  on 
such  schools  and  classes  in  evening  schools  cannot 
arise.  Science  and  art  classes  in  evening  con- 
tinuation schools  are  as  much  beyond  the  scope  of 
rate-aided  edncatlon  as  in  day  schoolji.  Semble, 
that,  by  sect.  IS  of  the  Elementary  Education 
Act  1873,  there  is  no  objection  to  any  school 
board  expending  money,  arising  from  subscrip- 
tions or  donations,  in  teaiohing  adults  and  in  other 
teaching,  outside  the  range  of  what  ought  to  fall 
upon  the  rates,  provided  that  it  does  not  expend 
any  money  out  of  the  rates  towards  such  teach- 
ing. (Beg.  V.  Cookerton ;  Ex  parte  Hamilton  and 
others.)      595 

EMPLOTEB  AND  WOEKMAN. 
(See  WoBKXEii's  Comfbnbation  Act  1897.) 

ESTATE  DUTY. 
See  Bbysnus.) 

EVIDENCE. 
(See  Cbihinal  Law— Pbacticb.) 

FACTOEY. 
Notice  by  inspector  as  to  sanitary  requirements — 
Power  of  justices  to  inqnire  into  neoesaity  for 
requirements  —  Appeal.  —  Where  a  factory  in- 
pector  has  given  a  notice  under  sect.  22  (2)  of  the 
Public  Health  Acts  Amendment  Act  1^,  and 
sect.  2  of  the  Factory  and  Workehop  Act  1891, 
the  justices  cannot  inqnire  into  the  necessity  for. 


or  the  reasonableners  of,  the  requirements  speci- 
fied in  the  notice.  The  only  question  that  cam  be 
raised  before  the  justioes  is  whether  there  has 
been  a  npgleot  or  refnsal  to  comply  with  the 
notice,  and  they  cannot  decide  the  qnestinn  of  the 
suitability  or  sufBoiency  of  the  accommodation  in 
the  way  of  saritary  convenienoM  in  the  factoir. 
Pldllimore,  J.  dinentiente.  Semble,  the  only 
appeal  against  the  reqnirementa  contained  in  the 
notice  is  to  quarter  sessions.  (Traosy,  app.  v. 
Pretty,  resp.) page  767 

FALSE  PEETENCE. 
(See  Cbikimal  Law.) 

FIBE  bbioade. 

Urban  diatriot— Superintendent — ^Implied  authority 
to  call  in  other  lire  brigade — Bemnneration— Pahlio 
Health  Act  1875  (88  &  29  Vict.  o.  55),  s.  171.— The 
superintendent  of  the  Are  brigade  of  an  urban 
diatriot  has,  in  the  absence  of  express  regalationa 
to  the  contrary,  an  implied  authority  from  the 
district  council  to  call  in,  where  necessary  for  the 
proper  discharge  of  his  duties,  the  services  of 
another  flre  brigade,  and  the  fire  brigade  so  oalled 
in,  in  the  absence  of  evidence  showing  that  the 
services  were  rendered  gratuitously,  are  entitled 
to  receive  from  the  district  council  reasonable 
remuneration  for  the  work  of  the  members  and 
for  the  use  of  the  Are  engine  and  other  necessary 
implements.  "  Purchase  or  provide  "  fire  engines. 
Ac,  in  sect.  32  of  the  Town  Police  Clauses  Act 
1847  enable  an  urban  district  council  not  merely 
to  buy,  but,  where  necessity  ariaea,  to  hire  tempo- 
rarilv  flre  engines,  to.  (Janea  and  another  (on 
behalf  of  the  Egham  Lighting  Inspectora)  and  the 
Egham  Fire  Brigade  v.  Staines  Urban  District 
Council.)   426 

FIXTUBES. 
Mortgagor  and  mortgagee — Dog  grates  not  physi- 
cally attached  to  the  land— Intention  to  substi- 
tute for  old  flxed  grates. — The  owner  of  a  free- 
hold house,  after  mortgaging  it,  took  out  of  it 
several  flxed  grates,  and  in  their  plaee  substituted 
the  same  number  of  dog  grates.  These  dog  grate* 
were  of  iron,  and  were  not  physically  fastened  to 
the  freehold,  bnt  being  of  considerable  weight 
they  were  difficult  to  move.  The  mortgagee 
afterwards  foreeloaed.  Upon  a  dispute  arisinir 
between  the  mortgagor  and  the  mortgagee  as  t» 
which  of  them  was  entitled  to  the  dog  grates : 
Held,  that  physical  annexation  to  the  freehold  ia 
not  necessary  in  all  oases  to  constitute  an  article 
part  of  the  freehold  as  between  mortgagor  and 
mortgagee ;  that  the  dog  grates  were  things  of 
such  a  kind  as  to  be  capable  of  being  considered 
as  annexed  to  the  freehold,  though  there  was  no 

Shysical  annexation ;  and  that,  upon  the  evidence 
bat  thejr  were  put  in  the  house  by  the  mortgagor 
in  substitution  for  the  old  flxed  grates  and  in 
order  to  improve  the  house  as  a  house,  the  judge 
at  the  triid  was  justified  in  holding  that  they 
had  become  part  of  the  freehold.  (UonU  v. 
Barnes.)    649' 

GAME. 
Oronnd  game — "  Occupier  of  land  "—Occupation  by 
owner — Demise  of  ahooting  rights — Bigpht  of  ooou- 

Sier  to  kill  ground  game. — An  occupier  of  land, 
to  sporting  rights  over  which  hive  been  granted 
to  another  person,  has  the  r'ght  to  kill  and  take 
ground  game  under  the  Ground  Game  Act  1880; 
although  he  is  also  the  owner  of  the  land. 
(Ajiderson  v.  Vioary.) IS 

GAMING  AND  WAGEEING. 
Betting — Coupon  competition— Contingency  relat- 
ing to  horse  race- Place  kept  for  betting— News- 
paper office — Beceiving  money  at  newspaper 
office— Betting  Act  1853  (16  &  17  Vict.  c.  119),  a.  1. 
— The  defendant  was  the  proprietor  of  a  news- 
paper, each  number  of  which  contained  conpona- 
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aatitliiv  the  pnrofamaar  of  the  oopjr  to  take  part  in 
a  oraspetition.  The  oompetitioiu  were  for  money 
priiee,  to  be  awarded  to  the  person  or  person* 
who  named  on  the  o^npon  the  winning  horses  in 
oartain  raosa ;  the  system  being  thu  the  pnr- 
diaaer  of  a  oopy  of  the  newspeper  wrote  on  the 
oonpon  the  names  of  tiie  horses  he  selected  as  the 
piotiable  winners  of  the  raoee  named  on  the 
oonpon,  and  transmitted  the  fllled-np  oonpon  to 
the  offioe  of  the  newspaper.  On  each  oonpon  one 
^aas  was  allowed  free,  and  subsequent  tresses 
on  payment  of  one  penny  for  eaoh  grneas,  Sams 
of  money  were  paid  by  the  defendant  to  the 
persons  who  had  correctly  named  the  winning 
nnses.  Held,  that  the  defendant  did  keep  ana 
use  the  offioe  of  the  newspaper  for  the  pnri^se  of 
money  being  reoeived  by  ner  on  oonsideration  for 
nndertakinse  to  pay  thereafter  money  on  erents 
relating  to  horse  raoes.    (Beg.  v.  Btoddart.)  page  538 

Betting^Psrtnership — Losses  paid  by  one  partner — 
Oontribntion  by  oo-partner — Implied  ocntisot  for 
repayment — Honey  paid  "  in  respeot  of  "  a  void 
oontiaet. — The  Gaminir  A.ot  1892  proyidea  that 
asy  promine,  express  or  implied,  to  pay  any  person 
iny  ram  of  money  paid  by  him  nnder  or  in  respect 
of  any  oontraot  or  agreement  rendered  nnll  and 
Toid  by  8  A  9  Vict.  o.  109  shall  be  noil  and  void, 
sod  no  action  shall  be  bronght  or  maintained  to 
noorer  any  snob  snm  of  money.  The  plaintiff 
and  the  defendant  entered  into  partnership  for  the 
oartying  on  of  a  business  of  betting  on  horse 
noes.  The  business  reenlted  in  a  loss,  which 
was  paid  bjr  the  plaintiff.  In  an  action  by  the 
plsintilf  olaiming  oontribntion  in  respect  of  the 
wases  which  he  had  paid  :  Held,  that  the  money 
paid  t^  the  plaintiff  had  been  paid  by  him  "  in 
raspect  of  "  contracts  of  betting  which  were  null 
sod  Toid  nnder  8  A  9  Vict.  c.  109 ;  and  that  there- 
fore the  action  was  not  maintainable.  (Saifery 
v.llayer.) 394 

Stake  deposited  by  nndisofaarged  bankrupt — Stakes 
von  by  bcmkmpt— Claim  by  bankrupt  and  by 
trustee — ^Money  paid  into  court  by  stakeholder  in 
interpleader — Bight  of  trustee  in  bankroptoy — 
Gam&g  Act  1845  (8  &  9  Vict.  c.  109),  a.  18— 
Gaming  Act  1892  (65  &  56  Vict.  c.  9),  s.  1.— The 
defendant,  an  undischarged  bankmpt,  and  another 
person,  eaoh  deposited  1001.  with  a  stakeholder,  to 
abide  the  event  of  a  wa«er,  the  whole  to  be  paid 
to  the  winner.  The  defendant  won,  and  both  he  and 
the  plaintiff,  the  trustee  in  baDkraptoy,  oUumed 
the  3001.  from  the  stakeholder.  The  staJceholder 
paid  the  200i.  into  court,  and  an  interpleader  issue 
was  directed  to  determine  whether  the  plaintiff  or 
the  defendant  was  entitled  to  the  200{.  Held, 
that  the  trustee  in  bankruptcy  was  entitled  to  the 
loot,  which  had  been  deposited  by  the  bankrupt 
and  demanded  back  from  the  stakeholder.  Held, 
farther  that,  the  money  haTing  been  paid  into 
court  by  the  stakeholder,  and  we  only  question 
being  whether  the  bankrupt  or  his  trustee  was 
•ntiUed  to  the  money,  the  trustee  was  entitled  to 
the  whole  sum  of  200;.    (Shoolbred  v.  Boberts.)...    37 


HIGHWAY. 
Extiaordinary  traffic  and  expenses — Person  employ- 
ing contractor  for  erection  of  buildings — Carriage 
of  materials  over  roads  by  contractor — Liability 
of  person  employing  contraotor  for  expenses — 
Period  of  limitation— Form  of  certificate. — Where 
a  person  contracts  for  the  erection  of  bnildings 
OB  his  land,  and  the  contractor,  in  carrying  out 
neh  oontraot,  oonverys  large  quantities  of 
materialg  along  the  highways  uid  thereby  causes 
extraordinary  expenses  to  be  incurred  in  repair- 
ing the  highways,  the  person  who  so  contracts  for 
the  erection  of  the  buildings  is  a  person  "  by  or  in 
oonsequenoe  of  whose  order "  the  extraordinary 
tnUEc  was  oondnoted,  within  the  meaning  of 
sect.  28  of  the  Highways  Act  ISTSjjas  amended  by 
sect.  12  of  the  Locomotives  Act  1898,  and  is  there- 
fore liable  to  the  local  anthorit?  for  such  extraordi- 
nary ezpeDses.  A  surveyor  s  certificate,  given 
in  pnnoance  of  sect.  28  of  the  Highways  Act 
d 


1878,  which  states  that  in  estimating  the  extra- 
ordinary expenses  the  surveyor  "  haid  regwrd  to 
the  average  expense  of  repairing  hi^ways  along 
the  line  of  the  traffic  to  the  H.  buildings "  is  a 
sufficient  compliance  with  the  requirements  of  the 
section,  although  it  does  not  state — in  the  words 
of  the  section — that  he  ''had  regard  to  the 
average  expense  of  repairing  highways  in  thn 
ndghbonrhood."  The  L.  Connty  Council  in  189& 
entered  into  agreements  with  two  oonlzaotors  for 
the  erection  of  a  lunatic  asylnm  on  land  belong- 
ing to  them.  The  works  involved  the  oarria^ 
b^  the  contractors  of  heavy  traffic  along  certain 
highways,  and  extraordinary  expenses  were 
incurred  in  repairs.  The  work  under  one  of 
these  contracts  (K.'s)  was  completed  in  April 
1899,  and  the  expenses  were  incurred  between 
Sept.  1896  and  June  1899.  On  the  22nd  Deo.  1899 
an  action  was  commenced  for  the  recovery  of  the 

'  expenses.  Held,  (1)  that  the  connty  council  were 
the  persons  "by  or  in  consequence  of  whose 
order  "  the  traffic  was  conducted,  and  were  there- 
fore liable  for  that  part  of  the  extraordinary 
expenses  which  was  incurred  after  the  coming 
into  operation  of  the  Locomotives  Act  1898 — 
namelv,  after  the  1st  Jan.  1899 ;  but  (2)  that  with 
regarcl  to  the  dama^  done  in  the  execution  of 
K/8  contract  the  action  was  barred,  as  more  than 
six  months  had  elapsed  after  the  completion  of 
the  contract  or  work.  (Epsom  Urban  District 
Council  V.  London  County  Council.)       page  2&i 

Highway  authority — Tramway,  crossing — ^Nnisanoe 
— Sanction  of  authority — Evidence — Injonotion. — 
The  soil  of  roads  is  vested  in  a  highway  authority 
simply  to  the  extent  necessary  for  the  purpose  of 
preserving  and  maintaining  and  using  them  as 
roads.  A  highway  authority  has  no  general  power 
to  break  up  a  road ;  so  that  permission  given  by 
a  highway  anthority  for  a  tramway  to  cross  a 
highway  is  of  no  effect  when  in  the  opinion  of  the 
court  the  crossing  is  a  nuisance.  Betnble,  other- 
wise, if  no  nuisance  is  proved,  The  principles 
upon  which  the  court  proceeds  to  discover  whether 
or  not  a  nuisanoe  has  been  committed  on  a  high- 
way explained.  Where  the  relators  join  the 
Attomey-Oeneral  as  co-plaintiffs  they  are  entitied 
on  proof  of  special  damage  to  an  injunction  in 
their  own  right,  although  they  could  not  have 
snooeeded  ii:  the  Attcmey-Cieneral  had  not. 
(Attorney-General  v.  Barker.)    245 

Local  anthority — Misfeasance — Bemoval  of  fence — 
liijury  to  traveller — Liability  of  highway  antho- 
ri^. — A  post  and  rail  fence  was  erected  by  the 
highway  authority,  the  predecessors  of  the  defen- 
duits,  by  the  side  of  a  road,  which  was  liable  to 
be  flooded  from  an  adjacent  wateroonrse,  in  order . 
to  protect  the  public  from  danger  in  times  of 
flood.  Uany  years  sfter  the  defendants^  acting 
upon  the  advice  of  their  surveyor  that  this  fence 
was  in  bad  repair  and  was  unnecessary,  ordered 
it  to  be  removed  and  a  short  length  to  be  erected 
at  each  end  instead.  The  fence  was  removed, 
but  nothing  further  was  done,  and  about  three 
weeks  later,  when  the  road  was  flooded,  a  man 
drove  off  the  road  into  the  wateroonrse  and  was 
drowned.  Held,  that  there  was  evidenoe  upon 
which  it  could  properly  be  found  that  the  defen- 
dants had  been  guilty  of  an  act  of  misfeasance 
which  caused  the  death.  (Whyler  v.  Bingham 
Sural  District  Council.;      652 

Substitution — Formalities  under  Highway  Act  1835 
— Presumption — Evidence  as  to  highway  repair- 
able by  the  inhabitants  at  large. — In  1842  B.- 
grove  was,  pursuant  to  a  resolution  passed  at  a 
vestry  meeting,  substituted  for  an  older  highway 
called  C.-lane.  B.-grove  ever  since  1842  had  been 
open  to  and  used  by  the  general  public,  and  upon 
one  occasion  many  years  back  it  had  been  repaired 
by  the  surveyor  of  L  ,  bat  whether  in  his  capacity 
as  surveyor  or  not  did  not  appear.  No  surveyor's 
accounts  were  produced,  nor  was  any  evidence 
given  as  to  any  certificate  of  justices  having  been 
enrolled  or  steps  taken  under  sects.  23  or  84  of 
the  Highway  Act  1835.  Held,  that  the  juBtices 
were  justified  in   holding  that  B.-grove  was  a 
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highwav  repairable  b;  the  inhabitant!  at  largre. 
(Leigh  DiatrictConnciI,  appa.  v.  King,  reap.)   paga  777 

HUSBAND  AND  WIFE. 

Diamlntion  of  marria((e— Wife's  refnial  of  marital 
riffhta  —  Desertion  —  Seasonable  ezonse — Uatri- 
monial  Canses  Act  1857  (20  A  21  Viet.  o.  85),  s.  27 
—  Jndioial  separation  —  Husband's  adultery  — 
Wife's  desertion. — A  wife  without  valid  reason 
refnsed  her  bnsband  marital  intercourse.  The 
husband  declined  to  live  with  her  otherwise  than 
on  the  ordinary  terms  of  man  and  wife.  He  lived 
apart  from  her  and,  after  living  apart  from  her 
for  more  than  two  years,  he  committed  adnltery. 
The  wife  btonght  m  petition  for  a  dissolution  of 
marriage  on  tiie  ground  of  his  adulter;  conpled 
with  desertion  for  upwards  of  two  years  without 
reasonable  excuse.  Held,  that  the  husband's 
refusal  to  live  with  a  wife  wh  o  denied  him 
marital  rights  without  valid  reason  did  not 
amount  to  desertion  without  reaaonabln  exooM. 
A  wife  deserted  her  husband.  The  husband  com- 
mitted adultery.  On  an  applioation  by  the  wife 
for  a  jodioial  separation :  Held,  that  the  wife's 
desertion  was  no  bar  to  the  grant  of  a  judicial 
separation.    (Synge  v.  Synge.) 284 

Fraudnlent  misrepresentation  by  wife— Wife's  torts 
— Liability  of  hoaband— Married  Women's  Pro- 
perty Act  1882  (45  A  46  Vict.  o.  75),  s.  1,  sub- 
s.  2 ;  ss.  IS,  14,  15.— In  July  1898  the  defendant 
G.  K.,  a  married  woman,  requested  the  plaintiff 
to  join  her  in  the  purchase  of  some  sharea,  and 
for  that  purpose  to  raise  20002.  to  pay  for  the 
same,  one  half  of  the  shares  to  be  the  plaintiff's 
and  the  other  half  to  belong  to  the  defendant 
O.  K.,  aad  rapreeented  that  she  would  by  such 
invesnnent  be  able  in  three  months  to  repay  to 
the  plaintiff  a  sum  of  53001.  which  she  then  owed 
her.  The  plaintiff  thereupon  consented  to  raise 
the  20001.  when  the  shares  had  been  purchased. 
Snbaeqnently  the  defwdwat  G.  K.  represented  to 
the  plaintiff  that  she  had  bought  the  shares,  and 
the  plaintiff,  leljring  on  this  representation, 
aigned  two  jpromissory  notes  for  lOOOl.  each, 
which  were  discounted  and  the  proceeds  paid  to 
the  defendant  G.  K.,  and  on  the  notes  becoming 
due  the  plaintiff  paid  the  same.  The  defendant 
G.  K.  never  in  fact  pnndiased  any  shares.  In  aa 
action  for  damages  by  the  plaintiff  against  G.  K. 
and  her  husband :  Held,  that  the  husband  was 
liable  in  damages  for  his  wife's  tort^  the  oontraot 
having  been  effected  prior  to  and  independently 
of  the  fraud,  and  the  fraud  not  having  been  the 
means  of  effecting  the  contract.  The  Married 
Women's  Property  Act  1882  has  not  abolished  the 
common  law  liability  of  the  hnsband  for  a  tort 
oonunitted  by  his  wife  during  coverture,  and  a 
party  injored  by  such  tort  may  properly  join  the 
husband  aa  defendant  in  an  action  against  the 
wife  founded  on  it.    (Earle  v.  Eingscote.)   377 

Carriage  —  Validity  — Jew  Mid  Christian  —  Uncle 
and  niece— Domiciled  British  subjects — CiHMUsity 
to  oontraot — Marriage  abroad  according  to  civil 
law  and  Jewish  rites- Marriage  Acts  1835  (5  A  6 
Will.  4,  0.  54),  1886  (6  A  7  WiU.  4,  o.  85),  s.  2,  and 
1840  (8  A  4  Vict.  o.  72),  s.  5.— By  her  will  made  in 
1889  Mrs.  De  W.  gave  property  over  which  she  had 
a  power  of  appointment  to  her  tmsteee  to  divide 
into  thirds  and  hold  one- third  for  the  benefit  of 
her  daughter  E.  and  her  children,  and  aa  to  all 
her  own  property  she  gave  it  to  the  trustees  u^n 
trust  for  all  her  children,  inolnding  any  who  died 
in  her  lifetime  leaving  issue  in  equal  shares.  In 
1898  E.  died,  and  the  testatrix  thereupon  made 
a  codicil  reciting  the  death  and  revoking  the  ^t 
of  the  third  to  £.  and  her  issue,  but  confirming 
in  all  other  respeota  her  will.    Mrs.  de  W.  waa  by 

,  birth  a  Jeweas  who  had  married  a  Christian.  E. 
was  brought  up  in  that  faith,  ^e  became  engaged 
to  M.,  her  maternal  uncle,  but  was  unable  to 
embraouthe  Jewish  faith  by  the  rules  of  M.'s  syna- 
gogue. M.  and  £.  accordingly  went  to  Wiesbaden, 

.  where  they  were  married  both  civilly  and  according 
to  the  rites  of  the  Jews ;  and  being  subsequently 


admitted  to  the  Jewish  faith  in  Paris,  she  was 
there  again  married  aooording  to  those  ritea. 
There  were  five  children  of  the  marriage,  which 
had  always  been  reoogniaed  by  Mrs.  de  W.  On  a 
summons  taken  out  to  ascertain  whether  these 
children  shared  in  the  residuary  gift:  Held, 
(1)  that  there  waa  nothing  in  the  will  to  ahow  an 
intention  to  include  them  under  the  term  "  chil- 
dren "  there ;  and  (2)  the  marriage  being  invalid 
by  the  law  of  Engwnd,  it  must  be  assumed  that 
E.  died  in  the  lifetime  of  the  testatrix  without 
leaving  issue.  (Be  de  Wilton;  de  Wilton  v. 
Montefiore.)     page    70 

Marriafre  with  peer  of  the  realm — Diaaolotion  of 
marriage — Bemarriage  of  wife  with  a  commoner 
— Bight  of  wife  to  continue  nae  of  former  hna- 
twmd  a  title— Injunction  to  raatrain. — The  wife  of 
a  peer  of  the  realm  obtained  a  decree  diasolving 
her  marriage.  She  subsequently  married  a  Mm- 
moner,  but  continued  to  use  the  title  acquired  as 
wife  of  her  former  hnabaad.  The  former  husband 
moved  for  an  injunction  reetraining  her  from 
nsing  anoh  title.  Held,  that  the  former  hosband 
had  suffered  no  it^wria  or  damnum  cognisable  by 
law :  that  the  enjoyment  of  his  incorporeal  here- 
ditament— his  title — was  unaffected,  and  that, 
tiierefore,  he  had  no  ri^t  to  an  injunction, 
(Cowley  V.  Cowley.)     218 

Married  woman  — Contract— Separate  property- 
Restraint  on  anticipation — Disoovertnre— Judg- 
ment—Execution  against  property. — A  married 
woman  having  separate  estate  subjeot  to  a 
restraint  on  anticipation  in  1896  entered  into  a 
contract,  upon  wluch  judgment  was  obtainsd 
against  her  after  she  became  discovert.  Held, 
that  sect.  1  of  the  Married  Women's  Property 
Act  1893  did  not  render  the  property  in  reB{>eot 
of  which  ahe  had  been  restrained  from  antici- 
pation liable  to  satisfy  the  judgment.  (Bamett 
V.  Howard.)     301 

Nullity  of  marriage — Impotenoe — Marriage  settle- 
ment— Petition  to  vary — Juriadiotion  of  court 
— "Property  settled." — Upon  a  decree  of  nullity 
of  marriage  on  the  ground  of  impotenoe,  the 
court  has  jurisdiction  under  the  Matrimonial 
Causes  Acts  1859  and  1878  to  inquire  into 
the  existence  of  settlements  existing  at  the 
time  of  the  pronouncing  of  the  decree,  and 
to  make  orders  with  reference  to  the  applica- 
tion of  the  settled  property,  as  though  that 
which  was  no  marriage  had  been  a  valid  marriage. 
By  a  settlement  in  consideration  of  his  intended 
marriage  with  the  petitioner,  the  respondent 
covenanted  to  pay  to  the  trustees  during  the 
joint  life  of  himself  and  the  petitioner  a  yearly 
sum  of  ^)0l.,  to  be  paid  by  them  to  the  petitioner 
without  power  of  anticipation.  The  marriasa 
was  solemnised,  and  the  ^titioner  subsequently 
obtained  a  decree  of  nullity  of  marriage  on  the 
ground  of  the  respondent  s  impotenoe.  Held, 
that  the  court  haa  jurisdiction  to  make  and 
should  make  an  order  for  the  applioation  for  the 
benefit  of  the  petitioner  of  so  much  of  the  SOOi. 
aa  to  the  court  should  seem  right.  By  the  same 
settiement  the  respondent  limited  and  appointed 
to  the  petitioner  a  yearly  rentoharge  of  13001.,  in 
case  the  intended  marriage  ahonld  take  plaoe  and 
ahe  ahonld  survive  him,  and  to  secure  the  rent- 
charge  he  appointed  certain  hereditaments  to  the 
nee  of  the  trusteea  for  the  term  of  1000  years  to 
oommenoe  upon  his  death.  He  also  appointed 
certain  other  hereditaments  to  the  use  of  the 
trustees  for  1200  years  to  oommenoe  from  the 
solemnisation  of  the  intended  marriage  upon 
truat  to  raiae  20,0001.,  provided  that  no  part  of 
that  sum  shoold  be  raised  during  his  life  without 
his  consent  in  writing.     This  consent  he  did  not 

S've.  Held,  that  as  to  those  matters  theoourt 
A  no  jurisdiction  to  make  any  order  varying  the 
settiement  under  the  Matrimonial  Caaaea  Acta 
1859   and   1878.     (Dormer,    otherwiae  Ward  v. 

Ward.)      556 

Power — Husband  and  wife  joint  donees— Aasign- 
ment  by  wife  and  peraona  entitled  in  default  of 
appoitttinent— Consent   of    husband — Power    not 


Digitized  by 


Google 


Apta  ao,  1901.] 


THE  LAW  TIMES. 


[Index— li 


SUBJECTS  or    CASB8. 


■entumed  —  Implied  releaae.  —  Property  ma 
■ettled  on  tnut  tm  a  hnabuid  and  wife  should 
jointly  q>point,  and  in  default  of  snob  appoint- 
ment aa  the  anrriTor  shonld  appoint.  The  hni- 
band  and  wife  and  the  penona  entitled  in  default 
at  appointment  exeonted  a  deed  whereby  the  wife 
(witii  the  oonaent  of  hec  husband)  and  the  peraons 
entitled  in  default  of  appointment  asaigned  the 
property.  No  referenoe  was  made  in  the  deed 
to  the  power  of  appointment.  Held,  that  thia 
isHignmimt  released  the  power  of  appointment,  so 
that  an  appointment  by  the  husband  on  the  death 
of  the  wife  was  inoperatirs.    (J'oakes  v.  Jaok- 

aon.) pof'    36 

Separate  property  of  wife— Loan  to  husband — Bond 
lot  payment  of  principal  and  interest  at  apeoified 
date — Interest-bearing  security — Presumption  of 
payment  of  interes^Lapee  of  time  —  Implied 
tra«t-4  i,  5  Anne,  o.  16,  s.  13-3  A  i  Will.  4,  o.  42, 
a.  5. — ^A  marriage  aettlement  gave  the  truatees 
power  to  invest  the  truat  funds,  with  the  oonaent 
of  the  Imsbaod  and  wife,  in  real  or  peraonal 
aaeority.  The  ineome  waa  payable  to  the  wife  for 
Hfe  for  her  separate  use,  and  after  her  death  to 
her  hosbaod.  In  1852  the  trustees,  at  the  written 
reqnset  of  the  wife,  adyanoed  trust  funds  to  the 
hnabsnd  on  the  aecuriiy  of  his  bond  for  double 
the  amount  advanoed,  the  condition  of  the  boud 
being  that  if  he  repaid  the  aum  adTanced  aix 
nontha  after  the  date  of  the  adranoe  with  intereat 
at4per  oent.  then  the  obligation  should  be  void. 
The  husband  and  wife  lived  together  in  amity 
unta  the  death  of  the  latter  in  1876.  The  hus- 
band died  in  1886  without  ever  baring  paid  any 
interest  on  the  bmid  to  the  trustee*  or  given  them 
aqyaeknowledgment  of  the  debt.  Held,  that  the 
bond  was  an  intereet-bearing  security,  the 
iuteiesi  baixig  reooverable  from  the  date  of  the 
bond  to  the  dkta  of  payment  aa  interest,  and  not 
as  damages.  Held,  also,  that  aa  the  huaband  and 
wife  ware  living  toother  in  amity,  it  muat  be 
aaanmed  th&t  the  wife  had  given  tne  arrears  of 
inteteat  to  her  husband,  and  that  it  waa  not 
naoeaaary  for  the  huaband  to  pa^  the  interest  to 
the  tmatoes  in  order  that  they  might  pay  it  to  the 
wife,  or  afterwards  back  to  iiim;  and  therefore 
the  Statute  of  limitations  did  not  run  and  the 
bond  waa  still  aubaiating,  and  the  truateea  of  the 
■ettlement  were  entitled  to  recover  the  amount  of 
the  debt  with  intereat  from  the  death  of  the  hua- 
band. Held,  also,  that  the  huaband  had  borrowed 
the  money  with  the  knowledge  that  it  waa  truat 
money,  and  the  rules  binding  truateea  with  refer- 
aaoa  to  pleading  the  Statute  of  Limitatiooa  aa  a 
dafenee applied.  (Aa Dixon ;Heynes V.Dixon.)     ...  129 

Settlement  —  Constmotion — luoome  —  Ontgotnga  — 
Titbea — Bent  ohargea — Bapairs.  —  A  married 
woman  waa  entitled,  under  a  deed  dated  in  1867,  to 
the  aarplua  rents  and  profits  of  certain  estates  for 
Iier  life  for  her  separate  use  without  power  of  anti- 
oi|iation,  bnt  snbjeot  to  a  proviso  that  it  ahe 
■hoold  auooeed  to  an  inoome  in  her  own  right  of 
80001.  or  more  per  annum  for  her  aepatate  uae, 
than  her  life  intereat  in  the  estates  should  abso- 
lutely ceaae  and  determine,  and  the  property 
•hoold  be  held  upon  truat  for  her  huaband.  Held 
ttat,  in  eettmittniir  the  inoome,  the  amount  ooming 
to  the  married  woman  for  her  own  benefit, 
•iter  payment  of  all  proper  chargea,  must  be 
*ae«rtained  aa  fairly  aa  possible ;  that  the  tithea, 
Mttoharges,  and  reasonable  abatementa  of  rent 
*n*  properly  deducted ;  that  the  occupation  rent 
of  mdet  farms  and  the  manrion  house  in  which  the 
■sairied  woman  lived  oonld  not  be  regarded  as 
■aoome ;  and  that  it  bad  not  been  shown  that  she 
bad  ancceeded  to  an  inoome  in  her  own  right  of 
80001.  or  more  per  annum.  (Lady  Bateman  v, 
tibm.)     ,'    ;„    7 

Samaarr  Juriadiotion  (Harried  Women)  Act  1895— 
^paal  to  High  Court— Allowanoe  to  be  made  to 
*tfe — Kode  <n  assessment — Earnings  of  huaband 
— Piaetiae. — There  is  no  fixed  rule  aa  to  the  allow- 
aaee  to  be  made  to  a  wife  nnder  the  Summary 
•latiadiotion  (Married  Women)  Aot  1895,  a.  5 ;  but 
eonrts  of  sammaiy  jnrisdietion  ought  to  be  guided 


by  the  piaetioe  of  the  Hiffh  Court  in  m^Ung 
aUotments  of  aJlimony  in  suits  of  judicial  separa- 
tion.   (Cobb  V.  Cobb.) fag$  ne 

Variation  of  marriage  settlement — Settlement  on 
wife  with  restraint  on  anticipation — Dissolution 
of  marriage — Bemarriage  of  wife. — On  their  mar- 
riage both  husband  and  wife  brought  property 
into  settlement.  The  wife's  property  waa  settled 
on  her  for  life,  with  a  restraint  on  anticipation. 
The  wife  obtained  a  decree  dissolving  her  marriage, 
and  remarried.  She  then  presented  a  petition  for 
variation  of  the  marriage  settlement.  The  regis- 
trar recon^mended  that  the  property  brought  into 
settlement  by  husband  and  wife  should  be  given 
back  to  them  freed  from  all  trusts.  Held,  that 
the  re^rt  ought  to  be  confirmed,  and  the  restraint 
on  anticipation  did  not,  even  after  the  petitioner's 
remarriage,  affect  the  power  of  the  court  to  make 
the  suggested  variation.    (Martoa  v.  Uerton.)   ...  28S 

(Sse  Dastabdt.) 

INCLOSUBE. 

Award— Unallotted  land — Private  rood — Bight  of 
pastnze — Preaumotion  of   lost  grant.  —  Certain 
unda  were  allotted  by  incloaoie  oommiasioners  in 
1822  in  pursuance  of  62  Oeo.  2,  c.  143.    The  com- 
missioners were  directed  to  set  out  certiUn  roade, 
and  sect  21  provides  that  the  herbage  of  the 
public  and  private  roads  shonld  belong  to  and  be 
the  property  of  the  person  or  persons  to  whom  the 
oommiasionera  ahould  allot  and  award  the  same. 
Amongat  other  roada  awarded  was  "  one  private 
carriage,  bridle,  and  drift  road  and  footpath  dia- 
tingoiahed  by  the  name  of  M .-road,  of  the  breadtii 
of  40ft."    The  award  provided  that  all  the  grass 
and  herbage  which  should  from  time  to  time  grow 
and  arise  upon  all  the  private  roada  set  out  should 
belong  to  and  be  the  property  of  the  surveyor  of 
highways  to  be  appointed  for  the  oommon,  to  be 
by  him  let  annnolly  for  the  depasturing  of  aonnd 
and  healthy  aheep,  but  of  no  other  cattle  or  atock 
whataoever,  at  and  for  the  best  rent  or  rents  that 
could  be  reasonably  obtained,  and  that  tiie  rents 
should  be  applied  in  defraying  the  ooata  of  main- 
taining  the    public    and    private    roada.     The 
herbage  on  the  roads  waa  let  publicly  by  auction, 
without  any  restriction  providing  for  the  depas- 
turing of  sneep  only,  for  more  than  fifty  years. 
The  plaintiff  occupied  a  farm  on  one  side  of  M.- 
load,  and  claimed  an  injunction  to  restrain  the 
defendants  (a  rural  district  council  in  the  cha- 
racter of  surveyor  of  highways,  and  ita  tenant) 
from  graaing  or    paaturing  horaes,  cattle,  and 
atock   other  than  aound  and  healthy  sheep  oa 
lI.-road.    It  was  proved  that  the  plaintiff   had 
formerly  hired  M.-road  and  grosed  cattle  there, 
and  received  money  for   the   right  of    turning 
cattle  thereon.    Held,  that  the  soil  of  M.-road 
became  vested  in  the  owners  of  adjoining  allot- 
ments, indudini^  that  of  which  the  plaintiff  waa 
an  occupier,  snbjeot  only  to  a  right  of  way,  and  to 
the  right  of  the  surveyor  of  the  highways  to  the 
herbsge  thereon.    Held,  also,  that  a  lawful  origin 
should  be  preanmed  from  long  usage,  and  a  lost 
grant  by  the  owners  of  the  soil  of  the  rood  by 
virtue  of  which  the  surveyors  were  released  from 
the  reatriotion  aa  to  the  mode  of  grazing  impoeed 

by  the  award  must  be  presumed.    (Neaverson  u. 
Peterborough  Borol  District  Council.) 496 

INCOME  TAX. 
(See  BuysNua.) 

INFANT. 
Building  society— Advances— Purchase  of  land- 
Mortage —  One  transaction— Validity— Infants'  ' 
Belief  Act  1874  (37  &  38  Vict.  c.  62),  a.  1— Biuld- 
ing  Societies  Act  1871  (37  &  38  Vict.  o.  42),  as.  13, 
14,  21,  38. — A  married  woman,  who  was  an  infant 
at  the  time,  became  a  member  of  a  building 
sosiety  and  obtained  advances  from  them.  With 
a  part  of  the  money  so  advanced  and  other  money<i 
she  purchased  a  piece  of  land  aod  mortgaged  it  lo 
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the  bTiilding  aooietT.  The  halanoe  of  the  money 
■he  expended  in  building  on  the  Uuid.  While  the 
honeea  were  in  oonne  of  breotion,  the  bnildinK 
■ooiety  diaoorered  for  the  flrat  time  that  the 
auurried  woman  wm  an  infant  at  the  time  she 
•xeonted  the  mortgage.  They  therenpon,  without 
any  default  on  her  part  in  payina  the  inrtalmenta 
of  prineipal  and  intareat,  entered  into  poaaesaion 
of  tiie  mortnged  property,  and  after  oompleting 
the  honaea  let  them  and  ooileotad  the  renta.  The 
married  woman  after  attaining  her  majority 
bronfht  an  action  asadnst  the  bnilding  aooielv 
allesing  that  the  mortgage  waa  void  hj  reaaon  of 
herbein^  an  infant  at  tae  time  ahe  exeonted  it, 
and  aaking  that  it  might  be  delirered  np  to  be 
oaooaUed.  Held,  that,  aa  the  pnrohaae  of  the 
land  and  the  mortgue  to  the  bnilding  aooiety 
ware  all  one  tranaaotion,  aha  oonld  not  repudiate 
one  part  of  the  tranaaotion  and  aiBrm  and  take 
the  Deneflt  of  the  reat,  and  that  the  bnilding 
aooiety  waa  entitled  to  a  lien  for  the  amonnt  m 
their  adyanoaa.  Aa  to  whether  an  infant  ean 
enter  into  a  mortgage  with  a  bnildini;  aooiety  and 
be  bound  by  the  proviaions  of  the  mortgage  deed, 
quaere.  (Thurstan  v.  Nottingham  Permanent 
Benefit  Building  Booiety.) pag»  424 

Minority — Management  of  land. — ^The  heir-at-law  of 
an  inteatate,  who  died  i^ter  the  ooming  into 
operation  of  the  l4Uid  Tranafer  Aot  1897,  applied 
for  the  appointment  of  tmateea  under  aeot.  4i, 
anb-aeot.  1,  of  the  Conyeyancing  and  Ijiw  of 
Property  Aot  1881.  The  infanVa  motiier  and 
gnudian  made  tiie  applioation,  and  ahe  waa  the 
adminii<tratriz  of  the  inteatate.  Held,  that 
aeot.  42,  anb-aeet.  1,  of  the  Conyeyancing  Aot 
1881  extenda  to  land  which  descended.  If  the 
mother  had  not  diaclaimed  her  righta,  there  might 
haye  been  aome  diificnity,  but,  under  the  oironm- 
ataacea,  the  order  might  be  made  aa  aaked.  (Re 
Cowley.)   7» 

INHABITED  HOUSE  DUTT. 
(See  BiTBiruK.) 

mStnBANCB. 
"^  Masinb. 

General   average   and   aalyage    axpenaea  — Valued 

C}y— Ship  inaured  for  valne  in  policy — Ship  of 
er  yalue  at  time  of  average  atatement — Pro> 
portion  of  general  average  and  aalyage  chargea 
to  be  paid  by  nnderwritera. — Where  a  general 
average  loaa  oooura  under  a  valued  policy  of 
marine  inaurance  and  the  ship  at  the  time  the 
average  atatement  ia  made  np  ia  of  a  larger  value 
than  the  value  stated  in  the  policy,  the  onder- 
writera  who  have  inaured  the  ahip  for  the  foil 
value  aa  atated  in  the  policy  are  not  oonnd  to  pay 
the  owner  the  whole  loaa,  but  are  bound  to  pay 
only  tlvB  proportion  which  the  value  in  thepoucy 
beua  to  uie  actual  value  on  whieh  the  average 
atatement  haa  been  made  up,  and  the  same  prin- 
ciple appliea  equally  in  the  adjuatiiig,  aa  between 
the  owner  and  the  underwriters,  of  a  salvage 
claim  which  'Uie  owner  baa  had  to  pay  for  aalvage 
services.  A  ship  wsa  insured  for  33,0001.  and  was 
valued  in  the  policy  at  the  same  sum.  During 
the  currency  of  the  policy  a  general  average  loss 
waa  auatained,  and  a  aalvage  claim  had  to  be  paid 
by  the  owners  under  a  salvage  award  for  salvage 
aervioea  to  the  ship.  The  real  valne  of  the  ahip 
for  the  purpose  of  the  salvage  award  and  at  the 
time  of  making  np  the  average  atatement  waa 
taken  to  be,  and  waa  in  fact,  40,0001.  In  adjusting 
the  general  average  and  aaJvage  chargea  aa 
between  the  nnderwritera  and  the  owners  of  the 
ahip  :  Held,  that  the  underwriters,  having  insnr^ 
upon  the  VEUue  of  33,000i.  as  stated  in  the  policy, 
were  only  liable  under  the  policy  to  pay  the 
owners  tiurty -three-fortieths  as  well  of  the  salvage 
ohantea  aa  of  the  general  average  charges,  that 
being  the  proportion  of  the  valne  in  the  policy 
to  the  actual  value  at  the  time  of  making  up  the 
average  statement.  (Steamship  Balmoral  Com- 
pany Limited  v.  Marten.) ,     282 


HSBCAKTILK. 

PoUqv  on  ^Id — Saiaore  by  ofloiala  of  State  before 
declaration  of  war — Effeot  of  anbaequent  declara- 
tion— Policy  and  loaa  b«fore  oommenoemant  of 
hoatilities— Gold  in  transit — Deviation — Liability 
of  nnderwritera. — The  D.  C.  M.  Limited  were  a 
oompany  incorporated  and  registered  in  the 
Tranavaal,  where  they  oarried  on  bnaineaa. 
Having  inaured  gold  with  the  defendant  by  a 
policy,  dated  Aug.  1899,  that  oostained  the  usual 
clanae  againat  capture,  the  gold  waa  seised  by 
the  Tranavaal  Oovsmment  on  the  2nd  Oct.  On 
the  9th  Oct.  an  ultimatum  waa  signed  by  tli» 
Tranavaal  Government,  declaring  tmit  if  oertain 
demands  were  not  complied  wiu  by  the  Britiab 
Government,  it  wonld  be  treated  as  a  declaration 
of  war  on  the  lltb  Oot.,  at  5  p.m.  Held,  that  aa 
there  waa  no  atate  of  war  on  the  2nd  Oct.,  any 
aubaeqnent  intention  to  wage  war  oonld  not  be 
treated  as  an  act  of  war  at  that  time  ;  that  ther& 
waa  no  authority  for  the  supposed  doctrine  that 
when  the  war  broke  out  the  aeiiure  of  the  gold, 
aasumiiu;  it  to  have  been  a  neutral  aot,  then 
ao^nirea  a  hostile  character ;  further,  even  if  the 
ordinal  seixnre  was  not  an  act  of  war  and  a  aauae- 
of  action  aroae  directly  the  capture  waa  made,  the 
aubaeqnent  declaration  of  war  did  not  extinguish 
the  liability  of  the  nnderwritera  ;  further,  that  a 
company  could  be  treated  aa  an  alien  enemy, 
and  that  thia  company  oame  under  that  denomi- 
nation. Gold,  the  property  of  the  W.  B.  C.  G.  M. 
Co.  waa  insured  from  the  mine  "  direct  or  vid  any 
bank  to  its  destination  in  London."  On  the  9ai 
Oct.  it  was  sent  from  the  mine  to  tiie  bank. 
There  it  was  known  that  other  gold  had  been 
seised,  and  it  was  arranged  that  it  should  remain 
there  until  further  arrangements  ooold  be  made. 
Held,  that  the  gold  was  in  transit,  and  that  there 
had  been  no  deviation.  (Driefontein  Consoli- 
dated Mines  Limited  v,  Janaon ;  West  Band 
Central  Gold  Mines  Company  Limited  v.  Bonge- 
mont.)       page    79 

JUDICIAL  TBUSTEE. 
Person  nominated  in  summons — Jurisdiction  tn 
appoint  another  person — Offlcial  of  the  court- 
Judicial  Truatee  Bulea  1897,  r.  23  (1).— The 
general  juriadiction  of  the  court  under  aeot.  1, 
sub-sect.  1,  of  the  Judicial  Truateea  Aot  1896  to 
appoint  any  person  a  judicial  trustee  ia  not 
limited  by  aub-aect.  3  of  aeot.  1.  Therefore 
where  the  court  doea  not  think  fit  to  appoint  aa 
judicial  truatee  a  peraon  named  in  the  aummons 
there  ia  juriadiction  to  appoint  a  peraon  angireeted 
by  the  retiring  truatee,  and  anch  power  ia  not 
limited  to  the  appointment  of  an  official  ol  the 
court.    (Douglaa  v.  Bolam.)       44S 

LANDLORD  AND  TENANT. 

Covenant  for  quiet  enjoyment — Sub-lease — Inter- 
ruption— Action  of  ejectment  by  auperior  land- 
loi^  againat  lesaee — Conaent  to  judgment. — In  a 
sub-lease  by  the  defendant  to  the  plaintiff,  the 
defendant  covenanted  for  quiet  enjoyment  by  the 
plaintiff  "  without  interruption  by  him  or  any 
pereon  lawfully  claiming  through  him."  The 
superior  landlord,  to  whom  the  reversion  on  the 
defendant's  lease  nad  been  assigned  after  the  sub- 
demise  to  the  plaintiff,  aned^  the  defendant  to 
recover  poaaesaion  of  the  premises  for  a  breach  of 
a  condition  not  to  sssirp  or  anb-let  by  the  aub- 
lease  to  the  plaintiff.  The  defendant  consented 
to  judgment  in  that  action,  and  the  plaintiff  was 
turned  out  of  possession.  Held,  that  the  inter- 
ruption of  the  enjoyment  of  the  plaintiff  waa 
tsanaed  by  the  direct  aot  of  the  defendant  in  oon- 
aenting  to  judgment  in  the  action  by  the  superior 
landlord,  and  that  there  waa  a  breach  of  the 
covenant  for  quiet  enjoyment.    (Cohen  v.  Tanaar.)    64 

Lease — Covenant  not  to  assign  without  consent  of 
lessor — Theatre — Befreshment  oontraot — Alleged 
breach  of  covenant — Licence. — On  the  8th  Feb. 
1894,  E.,  the  leasee,  granted  an  underleaae  of  a 
theatre  to  D.  for  a  term  of  years.    D.  covenanted 


Digitized  by 


Google 


April  SO,  1901.] 


THE  LAW  TIMES. 


[Index— liii 


SUBJECTS  0?  CASES. 


wiihK  not  to  "aaiiyn,  demise,  or  otherwise  part 
with  the  indentnze,  or  may  estate  or  interest 
therein  "  without  the  lioenoe  of  E.  There  was  a 
prorieo  for  re-entry  on  any  breaoh  of  any  of  the 
ooreBants  by  the  nnder  lessee.  On  the  ISth 
April  18W,  D.  nanted  to  F.  W.  and  Co.  "  the  free 
sad  ezelnstre  uoenoe  and  right  to  the  nse  of  all 
the  lefresfament  rooms,  bus,  amoking  rooms, 
wine  oellan,  and  offiees,  in  the  theatre,  together 
with  the  free  right  of  aooess  thereto,  and  auu  the 
sole  and  exolnsiTe  privilege  of  adTertiBing  therein, 
-to  bold  the  premises  for  a  term  of  years.  The 
"  landlord  "  had  power  to  determine  the  term  on 
aoDpaymant  of  rent;  and  eoTenaoted  that  the 
teoaats  should  peaoeabW  and  qnietly  "hold, 
ooonpy,  and  enjoy  the  hereditaments  and  pre- 
mises without  lawful  let,  suit,  trouble,  eriotion, 
or  distnriMDas  by  the  landlord  or  any  other 
ipetaon."  No  Uatmoe  to  "  assign,  demise,  or 
otherwise  part  with "  was  obtained  by  D.  from 
E.  as  teqnirsd  by  the  oorenant  in  the  underlease. 
On  the  kh  Sept.  1886,  B.  took  posssssioa  of  the 
theatre,  on  the  ground  that  D.'s  oontraot  with 
V.  W.  and  Co.  was  a  breaoh  of  that  oorenant. 
Held,  that  looking  at  the  dooument  of  the  15th 
A;^  1898  aa  a  whole,  the  fair  efFeot  of  it  was 
that  a  Uoenoe  instead  d  a  lease  of  the  propo^ 
was  really  what  was  intended  by  the  inrties, 
slthongh  there  were  partionlar  words  in  the 
dooument  whioh  mi^t  lead  to  a  contrary  oondn- 
aion;  ttiat  F.  W.  and  Co.  took  no  estate  or 
intenst  in  the  pr^ertyi  but  that  the^  were 
entitled  to  consider  themseWes  as  hanng  an 
sxelnaiTe  priTilege  for  the  supply  of  refresh* 
aents ;  ana  that  uierefore  no  breaoh  of  the  oore- 
laot  in  the  underlease  had  been  oommitted. 
(Daly  V.  Edwardes.)    page  54S 

Xiase  Corenant  to  build  within  fixed  time — Waiver 
of  breach — Corenant  to  repair — ^Implied  duty  to 
bidld  —  Continning  breach  —  Statutory  notioe 
of  breach  <rf  corenant — Inauffloienoy  of  notioe 
— Cooreyaaeing  and  Law  of  Property  Act  1881 
(41  Jc  45  Viot.  0.  41),  a.  14.— Where  a  leaae 
contained  a  covenant  to  erect  certain  buildings 
within  a  fixed  time  and  aUo  a  oovenant  "  at  ul 
timea  to  keep  in  repair  the  messuages  so  to  be 
areoted,"  the  leaaee  had  failed  to  erect  the  build- 
ings, but  the  lessor  had  reoeived  rent  from  the 
Msae  after  the  expiration  of  the  time  fixed  for 
bxil£ng.  The  leesor  having  served  upon  the 
lessee  a  notioe  under  the  Conveyancing  Act  1881 
lainingr  of  the  breach  of  the  building  oove- 
{,  but  making  no  mention  of  the  repairing 
eoTsmuit :  Held,  that  the  building  covenant 
coold  oaly  be  broken  onoe,  and  anch  breach  had 
been  waived  by  the  anbaequent  acoeptance  of 
rant ;  that  the  repairing  covenant  imposed  an 
obli^tion  to  erect  the  buildinga,  if  not  completed 
witmn  the  period  preecribed,  tbe  breaoh  of  which 
vaa  continuing,  but  that  the  leaaor'a  notice  was 
issafBoient  beeause  it  did  not  refer  to  the  lepair- 
isg  oovenant.    (Jaoob  v.  Down.)     191 

■—  Underleaae— Forfeiture — Belief — Discretion — 
Se-entry  on  liquidation  of  company — Voluntary 
Tinding-np — Solvent  company. — By  an  indenture 
of  leaae,  dated  the  aCth  Oct.  1896,  a  public-house 
was  demiaed  to  0.  and  Co.  Limited,  brewers,  for 
a  tem  at  thirty  years  at  a  yearly  rent  of  SOOi. 
Ike  Icass  was  granted  in  consideration  of  a  pre- 
■ium  of  85002.  paid  to  previous  lessees,  who 
nrtendered  a  then  exiating  leaae.  There  was  a 
power  of  re-enfanr  to  the  lessors  if  and  whenever 
ne  leaaeaa  or  their  aaaigns,  being  a  company, 
■honld  enter  into  liquidation,  whether  compulsory 
er  volnntary.  'By  an  indenture  of  underlease  of 
^  same  dste  C.  and  Co.  Limited,  in  oonsidera- 
tioa  of  a  premium  of  80001.,  demised  the  public- 
konse  to  the  defendant  F.  f or  a  term  of  twenty-nine 
■td  a  quarter  years  at  a  yearly  rent  of  8001., 
ndaeible  to  8001.  if  F.  shoxQd  buy  all  his  beers 
fnan  C.  and  Co.  Limited.  This  F.  had  done.  In 
18B6  C.  and  Co.  Limited,  being  aolvent,  went  into 
vriimtary  liquidation  for  the  puzpoee  of  amiUga- 
Mtia*  with  two  other  firma  of  brewers.  The 
pUaiiSa  obumed  that  the  voluntary  liquidation 


oonatituted  a  forfeiture  of  the  leaae.  The  defen- 
dant F.  counter-claimed  for  an  order  under  the 
Conveyancing  and  Law  of  Property  Aot  1892, 
veeting  in  him  the  demiaed  premises  for  the  resi- 
due of  the  underlease.  Held,  that,  having  regard 
to  the  decision  of  the  Court  of  Appeal  in  Hortav 
Estate  Limited  v.  Steiger  and  Petr^Ue  Limited 
(80  L.  T.  Bep.  857 :  (ia»9)  2  Q.  B.  79),  the  ques- 
tion of  forfeiture  could  not  be  gone  into ;  that  the 
defendant  F.  was  entitled  to  the  order  for  whioh 
he  oonnter- claimed ;  and  that  the  matter  had 
been  properly  referred  to  chambers  to  fix  a  fair 
rent,  sect.  4  of  the  Conveyancing  Act  1892  giving 
the  court  a  disorstion  to  settle  the  terms  upon 
whieh  tbe  demised  premises  should  be  vested  in 
the  nnderlessee.  (£wart  «.  Fryer  and  Wataey, 
Combe,  Beid,  and  Co.  limited.)      -page  551 

Mortgage  of  reversion  of  lease — Mortgagor  in  possss- 
sion  ot  rente  and  profita — Breaoh  of  oovenant  by 
lessee — Forfeiture— Bight  of  mortgagor  to  recover 
poeseeaion. — Sect.  25,  aub-aeot.  6,  of  the  Judica- 
ture Aot  1873  doea  not  give  to  the  mortgagor  of 
the  reveraion  of  a  leaae  who  ia  in  possession  ot 
the  rents  and  profita  any  right  of  exeroiaing  the 
power  of  re-entry  for  breach  of  oovenant  oon- 
tained  in  the  lease.  (Matthews  and  another  v. 
Usher  and  others.) 853 

(See  COKPAHT,  WlNDINO-UP.) 

LAND  TAX. 
(See  Bivximx.) 

ucENsma. 

Opposition  of  justioes- Justioes'  deoision  reversed 
— Order  for  justices'  costs  —  Taxation  out  ot 
see  ons  —  Treasurer  not  a  party  to  taxation — 
Validity  of  order. — The  licensiiig  justices  of  the 
borough  of  B.  having  refnaed  an  applieation  for 
an  aleoonse  lioence,  the  applicant  appealed.  The 
justices  directed  their  clerk  to  appear  at  the 
court  of  quarter  aeaaiona  and  oppoee  the  appeal, 
and  to  incur  the  neoeeaary  expenses  in  so  doing. 
The  clerk  accordingly  i4>peared  by  oounsel  on 
behalf  of  the  justioes,  but  the  decision  of  tiie 
jnaticee  was  reversed.  The  court,  pnrporting  to 
aot  under  sect.  29  of  the  Alehouse  Aot  1828,  made 
an  order  in  blank  for  the  clerk's  costs  to  be  paid 
by  the  treasurer  of  B.,  and  then  continued  the 
sessions  by  adjournment  until  after  the  taxation 
of  the  coata  by  the  officer  of  tiie  court.  The 
offioer  taxed  the  ooets,  but  tiie  treasurer  of  B.  was 
not  summoned  to  be  preeent  and  was  not  present 
at  such  taxation,  and  the  taxation  was  never 
expressly  adopted  by  the  oourt.  Held  (by  the  court), 
that  the  order  of  the  court  of  quarter  aessions  waa 
bad  because  that  oourt  had  not  exercised  the 
jurisdiction  given  it  to  "order  payment  of  auch 
sum  as  should  in  the  opinion  ot  auch  court  be 
snffioient  to  indemnify  auch  jnatioe  from  all  costs 
.  .  .  such  jnatioe  may  have  been  put  to-"  Per 
Bidley,  J. :  It  was  bad  alao  aa  directing  the 
juatices'  clerk'a  coata  and  not  the  jnstioea'  coats 
to  be  paid.  Per  Bigham,  J.  :  After  €be  court 
makes  the  general  order  tor  costs,  snob  costs 
must  be  taxed  in  the  presence  of  the  party  who  ia 
to  pay,  precisely  aa  other  bills  uf  coata  are  taxed. 
After  the  order  of  the  court  the  clerk  of  the 
juatioee  obtained  from  the  majority  but  not  all  the 
justices  who  directed  him  to  appear  and  oppose 
the  appeal,  an  authority  to  receive  the  costs. 
Held  (by  Bigham,  J.),  that  he  was  not  a  person 
appointed  by  the  justices  to  receive  the  coata 
within  sect.  29  of  the  Alehouse  Act  18SS.  (Beg. 
V.  Winder ;  Em  parte  Corporation  and  Treasurer 
of  Bolton.)       171 

Privileged  beerhouse  —  Ko  beer  sold  in  house 
for  long  period — Application  b^  new  tenant  to 
renew  bcence — Junadlction  of  justices  to  refuse 
renewal  upon  ground  that  no  beer  had  been 
sold. — ^A  Diserhouse  whioh  was  licensed  prior  to 
May  1869  remained  continuously  licensed  down 
to  the  year  1898,  but  no  beer  had  been  sold 
therein  for  nearly  thirty  years,  and  the  sucoesaiTe 
lioenaees  had  not  intnided  to  carry  on  the  pre- 
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miaea  M  lioenied  pr«misM.  Upon  an  appUoation 
being  made  at  the  greneral  annmil  lioennng  meet- 
ing for  a  renewal  of  the  lioenoe  by  a  new  tenant  who 
had  become  the  ooonpier  of  the  premises,  and  who 
intended  to  oanr  on  the  same  as  a  bond,  fide  beer- 
houM,  but  to  whom  a  transfer  of  the  lioenoe  had 
be«i  refused :  Held,  that  sect.  19  of  the  Wine  and 
Beerhonae  Act  1860  applied;  that  under  that 
section  the  renewal  of  the  lioenoe  oonld  only  be 
refused  on  one  or  more  of  the  four  ffronnda 
speoified  in  seot.  8  of  the  Act,  and  that  therefore 
the  jnartioes  had  no  juriadiotion  to  refuse  the 
renewal  on  the  gronnda  either  that  no  beer  had 
been  aold  on  the  premiaea  for  many  years,  or  that 
the  honae  was  not  required  for  the  needa  of  the 
aeighbourhood,  these  g^nnda  not  being  amonnt 
the  fonr  speoified  grounds.  (Ifaokrell  and  another 
appa.  V,  Jnstieee  of  the  Brentford  Diyision  of 
Middleaex,  rasiM.) page   81 

Befnsal  to  renew  lioenoe— Appeal  to  quarter  sessions 
— ^licensing Jnatioea  made  respondenta — Dismiaaal 
of  ^>peal— Costa  of  licensing  luatioea. — Where  an 
qypeal  against  the  refusal  by  Uoenaing  juatioea  to 
renew  a  uoenoe  has  been  brought  to  the  court  of 
qnarter  aeaaiona  under  the  Alehonae  Act  1828  and 
has  been  diamiaaed,  the  liaensingjnstioes  who  have 
been  made  respondents  to  the  appeal  are  entitled 
as  of  right  under  sect.  29  of  ^e  Act  to  an  order 
for  a  sum  sufficient  in  the  opinion  of  the  court  to 
indemnify  them  from  all  cost  and  charge  in  oon- 
seqnenoe  of  their  having  been  aerred  by  the 
appellant  with  notice  of  appeal.  (Beg.  v.  Woroes- 
tenhire  Jnstioea.) 272 

LIGHT. 

(See  EASsmMT.) 

imrrAnoN  of  action. 

Action  under  Lord  Campbell's  Act — Action  againat 
public  body  —  Period  of  limitation  applioable — 
Fatal  Aocidenta  Act  184«  (9  &  10  Vict.  o.  93), 
as.  1,  3. — The  period  of  limitation  of  twelve 
months  after  the  death  of  the  deceased  within 
which,  by  aeot.  3  of  Lord  Campbell's  Act,  an 
action  mnat  be  brought  under  that  Act  in  respeet 
of  the  death  of  a  person  caused  by  the  wrongful 
act  of  another  is  reduced  by  sect.  1  of  the  Publio 
Anthoritiea  Act  1893,  in  the  case  of  such  actions 
brought  againat  a  publio  authority,  to  aix  montha 
"after  the  aot,  neglect,  or  default  complained 
of,"  that  la,  after  the  death  of  the  deceaaed ;  and 
there  ia  no  oontinuanoe  of  injury  or  damage  to 
the  relatives  of  the  deoeaaed,  within  the  meaning 
of  that  section,  to  extend  the  period  beyond  that 
time.  Hence,  if  an  action  under  Lord  Campbell's 
Act  be  brought  against  a  public  body  or  auiuority 
in  respect  of  the  death  of  any  peiaon,  such  action 
must  be  commenced  within  six  months  after  the 
death  of  such  person ;  otherwise  it  is  barred  by 
aeot.  1  (a)  of  the  Act  of  1898.  .  (Uarkev  and 
another   v.   Tolworth    Joint   Hospital  District 

t  Beard.)      28 

ILOCAL  GOVERNMENT. 

liOoal  authority — Befnsal  to  approve  plans  of  pro- 
posed building— Grounds  of  refusal— 3fandamu*. 
— A  prerogative  writ  of  mandamus  will  not  be 
granted  to  compel  a  local  authority  to  approve 
plana  of  s  proposed  building  which  the  local 
authority  has  in  good  faith  refoaed  to  approve 
npon  the  ground  that  the  building  wonld  contra- 
vene the  proviaiona  of  the  Public  Health  (Build- 
ings in  Streets)  Act  1888  by  being  brought  forward 
beyond  tne  front  main  wall  of  the  building  on  one 
aide  thereof  in  the  same  street.  (Beg.,  on  the 
Froseoution  of  Wright  v.  Eastbonme  Corpora- 
tion.)   S38 

Poor  law — Separation  of  pariah  from  union — Division 
of  "  property  "  of  union — Sum  payable  yearly  by 
county  council  to  union— Capituised  value  of 
interest  of  parish — "  Fixing  "  amount  to  be  paid 
by  union  to  parish. — When  a  union  is  altered 
under  the  provisions  of  seot.  32  of  the  Poor  Law 
Amendment  Act  1834  by  the  separation  from  it  of 


a  parish,  the  Local  Government  Board  is  required 
by  that  section  to  ascertain  the  proportionate 
value  to  such  parish  of  "  the  workhouses  or  other 
property  "  held  or  enjoyed  by  snoh  union  for  the 
use  of  the  poor  or  boiefit  of  the  ratepayerSj  and 
to  "  fix  the  amonnt "  to  be  received  or  paid  by 
every  pariah  affected  by  such  alteration.  Under 
aeot.  sis  (1)  of  the  Local  Government  Aot  1888, 
every  county  council,  except  the  London  Conntv 
Connoil,  shall  grant  to  the  guardians  of  every 
poor  law  union  in  their  oonnty  an  annual  sum  for 
certain  purposes  there  named.  Held,  that  the 
annual  sum  to  be  granted  under  seot.  26(1)  is 
"  proper^  "  of  a  union  within  the  meaning  of 
sect.  38  ot  the  Poor  Law  Amendment  Aot  1884. 
.  Held  also,  that  it  is  the  dnty  of  the  Looal  Govern- 
ment Board  nnder  aeot.  f&  to  aaoertain,  at  the 
date  of  the  aeparation  of  the  pariah  from  the 
union,  what  ia  then  the  proportionate  value  of  the 
share  of  the  parish  in  the  annual  anma  to  be 
thereafter  received  by  the  union  nnder  aeot.  26  (1) 
of  the  Looal  Government  Aot  1888,  and  to  fix 
definitely,  as  from  that  moment,  the  amount  to  be 
paid  by  the  union  to  the  pariah  in  reapeot  of  suoh 
share.  (Beg. ,  on  the  proneontion  of  the  Guardians 
of  the  Hendon  Union  v.  Local  Gevenunent  Board 
and  the  Guardiana  of  Willeaden.)    page  643- 

(See  Public  Hxalth.) 

LUNACY. 
Lunatic  a  retired  trustee — Stock  in  joint  names  of 
lunatic  and  another — Vesting  order — "Manage- 
ment and  administration  — Juriadiotion  of 
maater— Lunacy  Act  1890  (53  Vict.  o.  5),  as.  116- 
ISO,  133,  136,  sub-B.  2— Lunacy  Act  1891  (54  *  5& 
Vict.  a.  65),  s.  27,  sub-s.  1.— Where  a  retired 
tmstee  is  a  lunatic,  and  an  order  appointing  a 
peracm  to  exeroiae  a  power  of  appointing  a  new 
tmstee  ia  not  required,  but  mereljr  an  order  vest- 
ing tiie  trust  property  in  trnataea  already  ap- 
pointed, the  making  of  a  veating  order  under 
those  ciranmatancea  not  being  a  matter  of  "  man- 
agement and  adminiatration,"  the  maater  in 
lunacy  has  no  power  to  make  the  order  required, 
but  the  power  must  be  exeroiaed  by  a  judge  in 
lunacy  in  peraon.  (Re  H.  G.  Langdale,  a  person 
of  unaound  mind  not  ao  found.) 451. 

Practice — Lunacy  Act  1890 — Bight  to  trial  by  jury. 
— A  person  detained  aa  a  lunatic  haa  no  right  to 
have  the  question  of  his  lunacy  tried  by  a  jury. 
(Be  Gregory.) 441. 

Trustee  of  unaound  mind  though  not  ao  found — 
"  Management  and  administration  " — Exeroiae  of 
lunatic's  power  of  appointment  of  new  trustees- 
Vesting  order  —  Beal  estate  —  Juriadiotion  of 
master. — Having  regard  to  the  provisions  of 
seats.  116, 128,  and  129  of  the  Lunacy  Act  1890, 
and  of  seot.  27,  sub-sect.  1,  of  the  Lunacy  Act 
1891,  a  master  in  lunacy  haa  jurisdiction  to  make 
a  veating  order  in  reapeot  to  real  estate  when 
malriTig  au  Order  appointing  a  peraon  to  exeroiae 
the  power  of  appointing  new  truatees  which  is 
vested  in  a  peraon  of  unsonnd  mind  not  so 
found.  (Be  Charles  Fuller,  a  person  of  unaound 
mind  not  ao  fonnd. )     203- 

MABKETABLE  SECUBITY. 
(See  Staxp  Dutt.) 

MABBIAGE  SETTLEMENT. 
Bectifioation — Miatake — Non-execution  of  power — 
Parol  evidence. — In  an  action  for  the  rectification 
of  a  marriage  settlement  it  was  proved  by  parol 
C  evidence  to  the  satisfaction  of  the  judge  that  the 
.   intention  of  the  parties  was  that  a  power  of  ap- 
pointment which  the   husband,  sinoe  deceased, 
then  possessed  over  a  certain  fund  dionld  be  ex- 
excised  by  the  settiement  so  as  to   operate  in 
.  favour  of  the  wife  during  her  widowhood,  which 
.    subsequently  happened ;  that  the  parties  tiiought 
that  it  had  been  so  exercised  ;  and  that  the  hns- 
iLband  died  in  that  belief ;  but  that  a  mistake  wae- 
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made  by  the  aolieitoT  who  drafted  the  eetUemeBt, 
■0  that  the  huaband'i  power  of  appointment  orer 
the  fnnd  in  qnestion  was  not  in  fact  ezeroised 
thereby  in  faTonr  of  hie  widow,  who  waa  the  only 
nuTinng  party  to  the  aettiement,  and  who 
bronwht  the  action.  It  waa  oontended  by  partiee 
nUimiag  adversely  to  the  settlement  that  to 
rectify  ue  settlement  on  parol  evidenoe  wonld  be 
eontriizy  to  tiie  Statute  of  Frands,  and  that  as 
the  hnsbaod'a  power  of  appointment  over  the 
Innd  had  not  been  exercised,  the  oonrt,  according 
to  well-known  mlea  would  not  relieTC  a^nst  the 
Bon-execntion  as  distinot  from  the  imperfect 
execation  of  a  power.  Held,  that  parol  evidence 
is  admissible  in  an  action  to  rectify  a  mistake  in  a 
marriage  settlement,  notwithstanding  the  Statute 
of  Frands,  and  that  the  jnrisdiction  of  the  oonrt 
to  reetii^  a  deed  does  not  depend  npon  any 
doctrine  peculiar  to  powers  ;  and  when  once  the 
deed  waa  made  to  aooord  with  the  real  bargain 
and  intention  of  the  parties  to  it,  no  farther  relief 
was  needed.    (Johnson  v.  Bragge.) pa^e  621 

(See  Nullity  or  Habbiaob.) 

MASTER  AND  SERVANT. 
Kegligenoe  of  servant  —  Scope  of  authority — Evi. 
deuce — Omnibus  driven  by  its  oondnotor. — An 
omnibus,  belonging  to  the  defendant  company, 
was  left  by  its  reguar  driver  in  charge  of  the  con- 
ductor at  the  end  of  one  of  its  joomeya.  The 
oonduotor,  for  the  purpose  it  was  alleged  of 
taming  the  omnibus  round,  in  readiness  to  start 
OB  its  retnm  jonmey,  drove  it  throngh  an 
adjoining  street,  and  in  so  doing  negligenujr  ran 
down  and  injured  the  plaintiff.  The  plaintiff 
brought  an  aotion  against  the  proprietors  of  the 
onmibna,  and  at  the  trial  gave  no  evidence  as  to 
the  conductor's  authority  to  drive.  Held,  that 
there  was  no  evidence  to  go  to  the  jory  that  the 
driving  of  the  omnibus  at  the  time  of  the  acci> 
dent  waa  within  the  scope  of  the  aothority  given 
by  the  defendants  to  the  conductor.  (Beaird  v. 
London  General  Omnibus  Company.)     362 

METBOPOLIS. 
Building  —  Houses  for  infirm  children  —  "  Public 
building." — A  house  used  for  the  reception  of  some 
twelve  to  fourteen  children,  who  by  reason  of 
defect  of  intellect  or  physinJ  infirmity  cannot  be 
faained  with  other  children,  for  their  permanent 
home,  is  not  a  ' '  public  building ' '  within  sect.  5  (27) 
of  the  London  Building  Act  1W4.  cMoses,  app.  f. 
Matsland,  reap.)     740 

Commons  Aots — Land  eomprised  in  scheme  subject 
to  conservators  in  1891— Fart  thereof  conveyed  to 
plaintilf  in  fee  in  1899— Claim  that  snoh  part  was 
not  in  fact  oompiised  in  such  scheme — Hetropo- 
Utaa  Commons  Acta  1866  (29  &  80  Vict.  o.  122), 
1869  (32  &  33  Vi«t.  o.  107),  and  Mitoham  Supple- 
mental Act  1891  (54  A  55  Vict.  o.  xxvi.).— The 
defendante  were  oonstitnted  in  1891  under  a 
■efaeme  made  in  pursuance  of  the  above-mentioned 
Acts,  and  which  embodied  a  plan  showing  the 
lands  aubjeot  thereto.  Part  of  such  land,  which 
had  originally  been  copyhold,  waa  conveyed  to  the 
plaintis  in  1899  in  fee.  In  an  aotion  by  him 
claiming  that  the  soheme,  so  tar  as  it  included 
neh  put,  was  wrongful,  and  an  injunction  re- 
*tnunuig  the  defendante  from  interfering  there- 
with :  Held,  that  the  claim  was  made  too  late,  as 
it  should  have  been  put  forward  at  the  time  when 
ttie  scheme  was  first  confirmed  by  Parliament; 
that  the  aotion  accordingly  (ailed,  and  mnat  be 
^enuased  with  coeto.  ((^k  v.  Conservators  of 
Hitcham  Common.)      519 

"Hew  street" — Sewering — ExiMnses  of— Liability 
rf  frontagers  —  Old  street  with  line  of  new 
■mildings  on  one  side — Metropolis  Management 
Amendment  Act  1862  (25  &  26  Vict.  o.  102), 
M.  52,  53.— An  old  highway  formed  a  boundary 
between  the  parish  of  C.  in  the  county  of 
Undon  and  tms  parish  of  H.,  in  the  county  of 
Uiddlesex,  the  aotaal  boundary  being  nearly  in 


the  centre  of  the  road.  Before  1856,  when  the 
Metropolis  Management  Act  1855  came  into  opera- 
tion, buildings  hiui  been  erected  on  the  H.  side  of 
the  read  along  nearly  the  whole  of  ite  length,  but 
on  the  C.  side  there  were  only  a  few  builmngs. 
During  the  last  few  years  and  since  1856  tiie 
greater  put  of  the  C.  side  of  the  road  had  been 
covered  with  bnildings,  and  in  1898  a  sewer  was 
oonstmoted  on  the  C.  side  for  draining  tiie  houses 
on  that  side,  and  the  cost  was  apportioned  on  the 
frontagers  on  that  side  as  being  a  "  new  street " 
within  the  Metropolis  Management  Aoto.  Upon 
a  summons  against  a  frontager  for  the  appor- 
tioned ooet  01  the  sewering,  the  justices  round 
that  the  road  token  as  a  whole  was  sufficiently 
built  upon  to  be  a  street  before  the  Metropolis 
Mana^ment  Act  1855  came  into  operation, 
and  dismissed  the  summons.  Held,  that  the 
road  must  be  dealt  with  as  a  whole,  and  that 
the  0.  side  could  not  be  dealt  with  b^  itself 
for  the  pnrpoee  of  determining  whetiier  it  was  a 
new  street  within  the  meaning  of  the  Metropolis 
Management  Aoto  so  aa  to  render  frontagers  on 
that  side  liable  to  the  cost  of  the  sewering,  and 
that  the  jnstioes  were  therefore  right  in  dis- 
missing the  summons.  (VestiT'  of  St.  James  and 
St.  John,  Olerkenwell,  apps.  v.  Edmondaon  and 
Son,  reaps.)     page  501 

Street  improrement — Compulsory  purchase — Power 
of  local  authority  to  teke  part  of  a  house — Michael 
Angelo  Taylor's  Act  (57  Geo.  3,  c.  xxiz.),  ss.  80, 
82.  —  Where  the  metropolitan  local  authority 
having  the  control  of  streeto  adjudge  that  part  of 
a  house  or  building  obstmcte  or  prevents  tbe 
widening  of  a  street  and  such  part  is  a  substantial 
part,  they  are  not  empowered  under  sect.  80  of 
59  Geo.  3,  c.  xxix.^  to  purchase  and  take  compnl- 
sorily  such  part  without  taking  the  whole  of  such 
house  or  building.  (Gibbon  v.  Veetry  of  Padding- 
ton.)       136 

Surveyor's  feee — Land  of  school  board. — By  sect.  21  ■ 
of  the  London  Bnilding  Act  ISM  any  bmlding  to 
be  erected  npon  any  luds  belonging  at  ^le  time 
of  the  coming  into  operation  of  the  Act  to  the 
London  School  Board  may  be  erected  in  acoord- 
ance  with  the  provision  of  any  Act  in  foroe  imme- 
diately before  the  passing  of  the  Act.  Held,  that 
the  fees  payable  to  the  district  surveyor  were  also 
rsgulatad  by  such  earlier  Act.  (MarsUnd,  app. 
V.  Wallia  and  Sons,  resps.) 761 

(See  Paacticb — Public  Hbalth.) 

MINES. 
Quarries — Gravel  pit— Gravel  and  sand — Whether 
gravel  and  sand  are  "minerals  "  and  a  gravel  pit 
a  quarry — Necessity  of  notices  as  in  case  of  mines. 
— Gravel  and  sand  are  "  minerals  "  within  the 
meaning  of  the  words  "  other  minerals  "  in  sect.  1 
of  the  Quarries  Act  1894,  and  consequently,  a 
quarry  or  gravel  pit  of  more  than  20ft.  deep  from 
which  gravel  or  sand  is  being  taken,  is  a  "  quarry  " 
to  which  the  Act  applies,  and  the  provisions  of 
the  Metalliferous  Mines  Begulation  Act  1872  and 
1875  apply  to  such  quarry  as  in  the  case  of  mines. 
A  railway  company  were  the  leasees  or  owners  of 
a  ballast  siding  or  gravel  pit  by  tbe  side  of  Uieir 
line,  and  within  their  limite  of  deviation,  and 
they  used  the  same  for  the  purpose  of  getting 
from  time  to  time  gravel  and  sand,  whion  were 
used  by  the  company  solely  for  the  maintenance 
and  repair  of  their  line,  and  the  place  was  more 
than  20ft.  deep.  Held,  that  this  place  from  which 
the  gravel  and  sand  were  token  was  a  "quarry  " 
within  the  meaning  of  the  Quarries  Act  1894; 
that  the  provisions  of  seoto.  11  and  28  of  the 
Metalliferous  Mines  Begulation  Act  1872  applied, 
and  that  the  railway  company  were  therefore 
bound  to  ([ive  to  the  inspector  of  mines  notice  of 
a  fatal  aomdent  in  the  quarry  as  required  by  that 
Act  in  the  case  of  mines,  and  that  they  were 
bound  to  Igive  such  notice  whether  or  not  it  was 
their  duty  to  give  notice  of  the  accident  to  the 
Board  of  Trade  under  sect.  6  of  the  Begulation  of 
Bailways   Act    1871.     (Scott,  app.    v.    Midland 
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Bailinf  Company  and  Oraat  Northern  Biilway 
Company,  resps.)    page  737 

HOBTGAOB. 
Aot  of  iMuikraptey  before  moxtgriffe — Merohant 
Shipping  Aot  iSSi,  s.  36.— Where  a  mortgage  ie 
granMd  on  a  ship  after  the  mortgasxn  has  oom- 
mitted  an  aot  of  bankraptcy,  in  renMot  of  which 
he  is  Babaeqnently  adjndiosted  a  Mnkmpt,  the 
mortgage  is  protected  by  sect.  49  of  the  Baok- 
mptoy  Act  if  the  mortgagee  had  no  notice  of  the 
aot  w  bankmptcy  at  the  date  of  the  mortga^, 
notwithstanding  the  faot  that  the  ship  remains 
in  the  posseuion  of  the  mortgagor  np  to  the  date 
of  the  reoeiTing  order.    (Tha  Buby.)     488 

Conditional  sale — Bedemption— Period  of  redemp- 
tion  postponed  —  Option  to  mortgagee  within 
period  to  become  partner  with  mortgagor  in  mort- 
gaged property— Validity.— Under  an  agreement 
dated  the  39rd  April  1896  the  plaintiifs  advanced 
to  the  defendant  SOOOi. ,  and  the  def  budant  ezecnted 
in  faTonr  of  the  plaintiffs  a  legal  mortgage  of  a 
ship  to  seonre  that  snm.    By  the  terms  of  the 
agreement  the  mortgage  money  was  not  to  be  pud 
or  called  in  for  two  years  from  the  4th  July  1896, 
and  dnring  the  period  of  two  years  from  the  date 
of  the  agreement  the  plaintiffs  had  the  option  of 
entering  into  partnership  with  the  defendant.    In 
the  erent  of  tbs  exercise  of  the  option  the  plain- 
tiffs were  to  release  the  mortcrage  debt,  and  the 
mmtgaged  property  was  to  become  partnership 
assets.  On  the  9th  July  1888  the  mortgage  money 
being  still  owing,  and  the  plaintiffs  not  haTing 
exercised  the  option,  a  farther  agreement  was 
entered  into  by  which  the  plaintiffs  extended  the 
period  of  tiie  loan  for  flve  Tears.    The  agreement 
farther  provided  that  if,  dnring  the  onrrenoy  of 
the  period  of  Sre  years,  the  plaintiffB  elected  to 
enter  into  partnerghip  with  the  defendant,  then 
the  debt  of  50001.  and  interest  was  to  cease  to 
exist,  and  the  ship  and  other  property  were  to 
become  assets  of  a  partnership  in  which  the  plain- 
tifls  and  the  defendant  were  to  be  interested  in 
eqnsl  shares.    On  the  24th  Feb.  1900  the  plaintiffe 
elected  to  enter  into  partnership  with  the  defen- 
dant.  He  refused  to  enter  into  partnership,  alleg- 
ing that  the  effect  of  the  agreement  of  the  9tli 
Jnly  1898  was  to  render  the  property  comprised 
in  the  mortgage  irredeemable  and  was  an  illegal 
clog  on  the  eqnity  of  redemption.    Held,  that  as 
the  defendant  conld  never,  according  to  the  terms 
of  the  agreement,  have  redeemed  adversely  to  the 
plaintiffs  before  1908,  the  doctrine  of  dogging  the 
eqnity  of  redemption  bad  no  applioation  what- 
ever ;  and  that  the  agreement  was  valid  as  a  con- 
ditional sale,  for  the  breach  of  which  the  plaintiffs 
were  entitled  to  damages.    (Lisle  v.  Beeve.)      ...  731 
liease  —  Ooodwill  —  Subsequent   incumbrances  — 
Marshalling — Apportionment. — A  mortgagor,  by 
deed   dated  the  24th  Feb.    1894,  mortgaged   a 
leasehold  bouse  in  which  he  was  carrying  on  the 
business  of  a  restaurant  keeper  to  A.    This  mort- 
gage included  the  lease,  the  goodwill  of  the  busi- 
nesB,  the  fittings,  and  fixtures.    Un  tiie  16th  Aug. 
1894  the  mortgagor  mortgaged  the  house  alone  to 
B.,  and  on  Uie  22nd  Aug.  1894  gave  a  charge 
on  the   lease,  goodwill,  fixtures,  and  fittings  to 
C.    The  interest  on  the  mortgage  fell  into  arrear, 
and  the  property  was  sold  for  18001.,  which  in  the 
assignment  was  apportioned  160i.  for  the  lease, 
lOOOi.  lor  the  goodwill,  and  1401.  for  the  fixtures. 
B.,  the  holder  of  the  second  mortgage,  claimed 
to  be  entitled  to  the  whole  proceeds.    It  was  said 
that  it  was  quite  impossible  to  sever  the  goodwill 
from  the  lease.    For  C.  It  was  said  that  the  prin- 
ciple of  Barnes  v.  Boater  (1  T.  A,  C.  C.  C.  401) 
applied,  and  that  the  purchase  money  onght  to  be 
apportioned  between  the  goodwill  and  the  house. 
Bold,  that  the  purchase  money  must  be  appor- 
tioned.    (Baglioni  v.  Cavalli.) 500 

Mortgage  of  estate— Lease  by  mortgagor  of  fnr- 
niabed  mansion-house  with  sporting  rights  over 
whole  estate— Yalidity  of  lease.— The  mortgagor 
in  possession  of  land,  part  of  which  is  and  has 


been  since  before  the  mortgage  leased  to  tenants 
with  a  reservation  of  sporting  rights,  can  prant  a 
lease  of  the  rest  at  the  land  together  with  the 
sporting  rights  over  the  other  part,  which  will  be 
valid  as  against  the  mortgagee  under  sect.  18  of 
the  Convey anoing  Act  1881.  (Brown  t>.  VetoXpage  903 

Payment  by  mortgagor  to  solicitor — Misappropria- 
tion by  solicitor — Transfer  of  mortgage  witnont 
privity  of  mortgagor — Priority  between  mort- 
gagor and  transferee.— A  mortgagor  (the  plaintiff)  • 
nve  her  solicitor  money  to  pay  off  the  mortgage. 
The  solicitor  impropriated  the  money  to  his  own 
nse.  No  inquiry  was  made  by  the  mortgagor  for 
the  title  deads  or  a  reconveyance  of  tne  legal 
estate.  The  mortgagor's  solicitor  continned  to 
pay  interest  on  the  mortgage.  He  ultimately 
took  a  tinmsfer  of  the  mortgage  to  himself,  and 
on  the  following  day  transferred  it  to  the  defen- 
dant, who  took  it  in  good  faith  for  value  and 
without  notice  of  tiie  state  of  account  between 
mortgagor  and  mortgagee.  The  solicitor  having 
absconded,  the  fraud  was  discovered.  Held,  that, 
as  tiie  mortgage  debt  had  been  paid  off  at  the  date 
of  the  transter  by  the  mortgagor's  solicitor  with- 
out notice  to  the  mortgagor,  his  transferee  could 
not  treat  the  charge  as  snbaisting,  and  the  mort- 
gagor was  therefore  entitled  to  have  a  reconvey- 
ance of  the  property.    (Tomer  V.  Smith.)    704 

Shares  in  company — Bight  to  sell  after  reasonable 
time  for  payment  of  mortgage  debt  either  with  or 
without  expreas  power  of  aale. — A  firm  of  stock- 
brokers bought  shares  in  a  company  on  the 
instmotitms  M  and  for  A.  A.  was  unable  to  pay 
the  whole  purohase  money,  and  the  balance  was 
paid  by  the  brokers  on  an  agreement  that  the 
shares  should  be  registered  in  their  names,  and 
be  held  by  them  aa  mortgagees  to  secure  the 
repayment  of  this  balanoe.  A.,  although  re- 
peatedly requested  to  do  so,  never  paid  anything 
in  respect  thereof.  Later  on  the  assets  and 
undertaking  of  the  company  were  transferred  to 
a  new  company  on  reoonstmction,  and  the  brokers 
became  the  allottees  of  shares  in  this  company  in 
lien  of  those  in  the  old  company  on  payment  of  a 
trifling  sum  per  share.  This  sum  A.  was  re- 
quested to  advanoe,  but  failed  to  do  so.  The  new 
shares  having  risen,  the  brokers  sold  them.  In  an 
action  for  redemption  or  damages  for  wrongful 
sale  :  Held,  (1)  that  a  mortgagee  of  shares  regis- 
tered in  his  own  name  is  without  any  express 
power  entitied  to  sell  them  after  a  reasonable 
time  each  as  had  elapsed  bere  for  payment  of  the 
mortgage  debt ;  (2)  that  on  the  evidence  there 
was  an  implied  agreement  that  there  should  be 
such  a  power  of  sale.  The  defendants  submitting 
to  account,  the  claim  was  dismissed.  (Deverges 
V.  Sandeman,  Clark,  and  Co.)    706 

(See  Costs— Lanslobd  and  Tsnant.) 

NUISANCE. 
Noxious  trade  —  Beasonable  use  of  premises — In- 
junction,— Action  by  the  Attorney-General  at  the 
relation  of  the  Wandsworth  District  Board  of 
Works  for  an  injunation  to  restrain  the  defen- 
dants from  carrying  on  their  business  so  as  to  be 
a  nmsance  to  their  neighbours.  The  defence  was 
that  the  defendants  had  carried  on  the  business 
for  thirty  years,  were  carrying  it  on  in  a  reasonable 
manner,  sad  had  taken  precaations  not  to  cause  a 
nuisance.  Held,  that,  notwithstanding  that  the 
defendants  had  taken  preoautions  to  prevent  their 
trade  from  being  a  nnisanoe  to  their  neighbours 
a  nmsance  had  been  proved,  and  the  inj  unction 
must  go.  (Attorney-General  v.  Cole  and  tion.)  ...  72 
(See  Public  Hxalth.) 

PAETNEESHIP. 
(See  Solicitor.) 

PATENTS,  DESIGNS,  AND  TBADE  MABKS 
Merchandise     marks — False    trade     description — 
Verbal  desoription. — To  bring  it  within  the  pur- 
view of  the  Merchandise  Mark*  Aot  1887,  a  false 
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tnds  de8aripti<n  applied  to  goods  mnat  b«  » 
dMoriptioii  07  writiiig,  printiiig,  or  aome  otiier 
phjaioal  mark,  and  not  a  TerW  deaoription 
muelT.  (Langley,  app.  v.  Bombay  Tea  Company 
LiiBit«d,  respa.)      page  175 

ffttant — Infringement — Aooonnt  of  profits  in  lien 
of  damages — DiaooTery  —  Prodnotion  of  in- 
fringers' books — Disoloenie  of  names  of  ons- 
tomers — Praotioe. — Where  the  pli^tiff  in  an 
action  for  the  infringement  of  a  patent  elects  to 
take  an  acoonnt  of  profits  in  lien  of  an  inquiry  as 
to  damages,  he  is  entitled  to  hare  full  informa- 
tion aa  to  how  those  profits  are  arrived  at ;  and 
the  infriuger,  when  ordered  to  prodnoe  hia  booka, 
eannot  retnsa  to  disoloie  the  namea  of  cnstomera 
to  whom  goods,  mannfaotnred  in  infringement  of 
the  patent,  hare  been  sold.  (Saooharin  Corpora- 
tion limited  «.  Cbemioala  and  Dmgs  Company 
limited.) 206 

——  Infringement — ^Infringing  artiolea  sent  abroad 
and  there  sold— "Making  use  of"  or  "nsing" 
the  inTention — "Ezposiue  for  sale  " — Measure  of 
damages.— The  plaintiifs  were  the  owners  of  a 
patent  whioh  was  in  the  form  contained  in  the 
Patents,  &o.  Act  1883,  ached.  1,  form  D.  In  1897 
tiiey  bronght  an  action  for  infringement,  in  which 
jndgment  waa  given  by  oonaent  f  iir  an  injunction 
and  delivery  up,  and  inquiry  aa  to  damages.  The 
master  aasesaed  the  damages  on  the  baaia  of 
infringement  as  to  twenty-seven  articlea,  and 
fixed  the  damages  at  81.  in  each  case.  On  a 
summons  to  vary  the  master's  certificate,  the 
defendants  contended  that  the  infringement 
existed  only  as  to  eight  articlea,  and  that  the 
damans,  on^bt  to  be  31.  in  eaoh  case.  Aa  to  the 
wmaming  nineteen,  tb^  had  been  sent  abroad 
by  the  daeodants  to  their  French  house  and  there 
sold.  Held,  that,  the  defendants  having  pur- 
-ebssed  the  whole  of  the  twenty-seven  articles  for 
the  purpose  of  selling  them,  and  having  in  fact 
nooueded  in  selling  eight  in  thia  country,  the 
sanding  of  the  remaining  nineteen  abroad  waa  an 
inftingement  of  the  plaintiffs'  patent;  and  that 
the  damagea  for  eaoh  of  the  twenty-aeven  articles 
had  been  rightly  aaaeaaed  at  St.  (Britiah  Motor 
Slvndioate  Umited  v.   John   Taylor  and   Sons 

Idmited  ) 419 

— —  Infringement — Meaning  of  words  "  make,  use, 
exeroi*e,  and  vend." — A  commission  agent  in  this 
oooBtry  ordered  certain  parcels  infringing  an 
English  patent  from  certain  persons  on  the 
Continent,  and  the  parcels  were  delivered  at 
foreign  ports  to  agents  of  an  EoKlish  company, 
who  gave  the  order  direct  to  the  commission 
Ment.  Held,  that  the  oommiasion  a^ent  did  not 
'  make,  uae,  exercise,  or  vend  "  within  the  realm. 
(Saccharin  Corporation  v.  Beitmeyer  and  Co.)    ...  397 

nde  mark — Falae  trade  description  —  Lettera 
inserted  in  invoice  of  gooda— Verbal  repreaenta- 
tion  aa  to  their  meaning. — When  on  the  sale  of 
gooda  there  ia  a  figure,  word,  or  mark  applied  to 
them  which  ia  devoid  of  or  ambiguous  in  meaning, 
to  constitute  that  figure,  word,  or  mark  a  trade 
deeoription  of  the  koods  within  sect.  3  of  the 
Mereiundise  Marks  Act  1887  it  ia  not  necessary 
to  show  that  by  the  custom  of  the  trade  it  indi- 
antes  a  trade  deaoription,  if  it  can  be  ahown  that 
St  the  aale  it  was  inserted  by  the  seller  for  the 
•zpn**  purpose  of  indicating  a  trade  desorip- 
tioi  within  sect.  3.  (Cameron,  app.  v.  Wiggins, 

Msp.)     428 

-* —  Potged  trade  mark — Offence — Selling  goods 
to  ohioh  forged  trade  mark  is  applied — Beason- 
able  ground  of  suspicion  as  to  genuineness 
of  uiiiit  ni*rk — Acting  innocently  —  Meaning 
of.  —  Seui.  2,  snb-seci.  2,  of  the  Merchandise 
Harfca  Act  lt<iB7  provides  that  every  person  who 
mUs  any  goods  to  which  any  forged  trade  mark  or 
mlse  tiade  description  is  applied  shall  be  guilty  of 
an  offence  against  the  Act,  nnless  he  proves  (a) 
that  Having  taken  all  reasonable  precautions 
against  committing  an  offence  against  the  Act,  he 
had  no  reason  to  suspect  the  gennineness  of  the 
4Eade  mark  or  trade  deaoription,  or  (c)  "  that 
otherwise  he  had  acted  innocently  "     Held  that 


there  may  be  innooenoe  within  the  meaning  of 
sub-sect,  (c)  althoogh  the  person  had  within  aub- 
sect.  (a)  reasonable  grounds  for  suspecting  the 
genuineness  of  the  trade  mark  ;  and  oonsequently 
uiat  a  person  who  sells  goods  to  whioh  a  forged 
trade  mark  or  false  trade  description  is  applied, 
may  show  that  he  "  acted  innocently,"  and  thus 
be  exonerated  under  sub-sect,  (c),  although  at  the 
time  of  the  sale  he  had  reasonable  grounds  of 
snspicion  as  to  the  genuineness  of  the  trade 
mark.  (Christie,  Manson,  and  Woods,  apps.  v. 
Cooper,  reap.) page    54 

Trade  mark — Bectifioation  of  register — Disclaimer — 
"  Distinctive  word" — Descriptive  word — "  Calcu- 
lated to  deceiveor  otherwise.' —Under  the  Patents, 
Aio.,  Act  1883  a  trade  mark  for  jams  was  registered 
by  the  plaintiffs  consisting  of  a  copy  of  a  written 
stgnatnre  with  the  word  "  Silverpan  "  added.  The 
plaintiffs  did  not  claim  nnder  the  registration  the 
exclusive  use  of  the  word  "  Silverpan."  On 
motion  b^  the  defendants  to  rectify  the  register 
by  removing  the  trade  mark,  or  by  adding  a  dis- 
chtimer  of  any  right  by  the  plaintiffa  to  the 
cxelurive  uae  of  the  word  "  Silverpan  "  :  Held, 
that  the  word  "Silverpan"  was  not  a  "dis- 
tinctive word  "  within  the  meaning  of  sect.  74  of 
the  Patents,  Ac.,  Act  1888,  and  was  "  not  calcu- 
lated to  deceive  or  otherwiae  "  within  the  mean- 
ing of  sect.  73  of  the  Act,  and  that  the  motion 
must  be  refused.  (Be  Faolder  and  Co.  Limited's 
Trade  Mark.)  ...    726 

— -  Begistration — Disclaimer — Old  and  new  marks. 
— It  is  not  neceaaary  upon  an  application  nnder 
aect.  62,  anb-aect.  2,  of  the  Patenta,  Designs,  and 
Trade  Marka  Act  1883  to  register  a  trade  mark 
used  by  the  applicant  or  his  predeceaaora  in  bnsi- 
neas  before  the  13th  Ang.  1875  to  state  the  namea 
of  the  members  of  the  firm  tar  the  time  being 
since  the  alleged  first  user,  nor  even  to  insert  the 
words  "  and  their  predecessors  in  business, 
members  of  the  firm,  for  the  time  being."  On 
the  true  construction  of  sect.  64,  sub-sects.  1,  2, 
of  the  Act  of  1883,  an  ^)plioant  cannot  reifister 
an  old  mark  containing  an  essential  particular 
without  disclaiming  any  right  to  the  exclusive 
use  of  some  of  the  added  non-essential  matter. 
There  is  no  distinction  in  reference  to  disclaimer 
between  new  and  old  marks  wliioh  are  sought 
to  be  registered  under  sect.  64,  sub-sects.  1,  2. 
(Re  Wnght,  Croasley,  and  Co.'s  Application 
and  Boyal  Baking  Powder  Company  of  New 
York.)       150 

Watch — Part*  imported  from  abroad— Finiahed  in 
England — "  Engliah  lever  " — Merchandise  Marks 
Act  1887  (50  &  51  Vict.  0.  28).— The  appellants 
sold  a  watch  for  21.  5*.  to  whlcb  they  applied  the 
deaoription"  Engliah  lever."  Certain  parts  were 
imported  into  Ifaia  country  from  abroad  in  a 
more  or  less  unfinished  state.  The  value  of  these 
paits  in  their  rough  oondition,  including  the 
mainspring,  hairspring,  and  certain  screwa,  waa 
8d.  'i'he  price  of  theae  parta  when  ttnisbed  in 
England  waa  estimated  to  be  4>.  5d.  All  these 
parts  were  dealt  with  in  thia  country  to  enable 
them  to  go  into  a  watch,  and  the  watch  waa  put 
together  here.  The  magistrate  held  that  the 
imported  parts  were  of  foreign  origin,  and  of  such 
importance  that  a  description  which  failed  to 
indicate  them  was  a  false  description  in  a  material 
respect,  and  that  the  finishing  operations  in  this 
country  were  not  of  such  a  character  aa  to  destroy 
the  characteristics  ot  the  foreign  country  in 
whioh  they  ware  made  and  produced.  He  accord- 
ingly convicted  the  appellants  of  applying  a  false 
trade  description  to  the  wateh.  Held,  ou  remit- 
ting the  case  to  the  magistrate,  that  if  he  had  come 
to  the  conclusion  aa  one  of  fact  on  the  evidence, 
and  had  simply  stated  the  case  to  determine 
whether  there  waa  anything  in  point  of  law  to 
prevent  him  coming  to  suoh  conclusion,  the  court 
would  not  disturb  liis  deoiaion ;  bat  that  if  he 
decided  upon  the  view  that  the  inclusion  of 
certain  parts  partly  manofaotured  abroad  oom- 
pelled  him  as  a  matter  of  law  to  hold  that 
"English"  was  a  false   description,    then   his 
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daoiiion    oonld  not  be  supported.     (Willismaon 
Iiimited,  appi.  v.  Tiemeyand  another,  reaps.)  page  592 

POOE  LAW. 
(See  LocAi.  OoTSBmnNT.) 

POOE  RATE. 
(See  Batimo.) 

PRACTICE. 

Appeal— Katerloontorr  order— Befnsal  to  oommit— 
Where  the  liberty  of  the  snbjeot  is  ooneernad  " 
— Leave  to  appeal. — Where  an  application  for  a 
committal  order  is  refuted,  the  proTisiona  of 
seat.  1  (1)  of  the  Supreme  Conrt  of  Judioatore 
(Prooedore)  Aot  18M.  that  "  no  appeal  shall  lie 
without  the  leare  of  the  jndire  or  of  the  Court  of 
Appeal  from  any  interloontory  order  .  . 
except  .  .  .  where  the  liberty  of  the  subject 
...  is  oonoemed,"  does  not  exonerate  the 
nnsucoeasfnl  applicant  from  obtaininer  leave  to 
appeal.    (Bowden «.  Yoxall.)    419 

Commercial  cause — Entering  oanse  in  commercial 
list— Discretion  of  judge— Appeal  to  Court  of 
Appeal. — If  a  jndge  directs  a  oanse,  which  is  not 
in  fact  a  "  commercial  oanse,"  to  be  entered  in 
the  commercial  list,  an  appeal  will  lie  to  the 
Conrt  of  Appeal.  (Sea  Insurance  Company  v. 
Carr.) 517 

Costs — Action  against  public  authority — Jurisdic- 
tion of  Judge  to  deprive  suooessful  defendant  of 
costs — Discretion —  Oood  cause." —Sect.  1  (6)  of 
the  Public  Autboritiee  Protection  Act  1893  pro- 
Tides  that  where  an  aotion  is  brought  against  a 
public  authority  for  any  act  done  in  execution  of 
any  Aot  of  Fluliament,  and  judgment  is  given 
for  the  defendant,  the  judgment  snail  carry  coats 
to  be  taxed  as  between  solieitor  and  client.  Held, 
afBrmiogthe  decision  of  Lord  Bnssell,  C  J.,  that 
this  enactment  does  not  take  away  from  the  ]udge 
at  the  trial  of  the  aotion  with  a  jury  the  jurisdic- 
tion given  him  by  Order  LXV.,  r.  1.  of  depriving 
a  successful  defendant  of  costs  for  "  good  cause. 
In  an  action  for  malicious  prosecution,  evidence 
of  oondnct  of  the  defendant  previous  to  and  con- 
ducing to  the  plaintiff's  action  may  be  taken  into 
consideration  oy  the  judge  for  the  purpose  of 
deciding  whether  or  not  there  is  "  gcmd  cause  " 
tor  depriving  the  defendant  of  costs.  (Boatock  v. 
Bamse^  Urban  District  Counoil.)    358 

•^—  Action  in  High  Court^Tort — Becovery  of  less 
than  102. — Action  "  which  eonld  have  been  com- 
menced in  a  County  Court." — By  aect.  116  of  the 
County  Courts  Act  1888,  with  reapect  to  any 
action  brought  in  the  High  Court  "  which  could 
have  been  commenced  in  a  County  Conrt,"  it  is 
provided  that,  if  in  an  aotion  founded  on  tort  the 
plaintiff  ahall  recover  less  than  101.,  he  shall  not 
be  entitled  to  any  costs  of  the  aotion.  Held,  that 
the  words  "  which  could  have  been  commenced  in 
a  County  Court"  have  reference  to  the  class  of 
actions  which  a  County  Court  has  jurisdiction  to 
entertain,  and  not  to  the  amount  of  the  claim  on 
the  plaintiff's  writ.  Therefore  in  an  action  for  oon- 
Tersion  of  a  motor  oar  valued  at  6001.,  where  the 
plaintiff  accepted  in  satiafaotion  of  his  claim  the 
sum  of  81.  which  the  defendant  had  paid  into 
conrt  with  a  denial  of  liability:  Held,  that  the 
plaintiff  was  not  entitled  to  any  oosfa  of  the 
action.    (Solomon  v.  Mulliner  and  others.) 493 

—  Higher  scale  —  "Importance"  or  "diffi- 
culty's—Allegation of  fraud— Lengthy  trial.— The 
fact  that  the  amount  at  stake  in  an  action  is  large 
and  the  questions  of  fact  and  law  difficult  is  not 
enough  to  justify  the  allowance  of  ooata  on  the 
higher  scale  under  Order  LXY.,  r.  9,  even  when 
serious  allegations  of  fraud  are  nnsuccessfnlly 
made,  and  the  hearing  of  the  case  oooupies  a 
lengthy  period.  An  action  was  brought  to  set 
aside  cenais  agreements  on  the  ground  of  dureas 
and  fraud.  The  amount  at  stake  waa  large,  and 
although  the  defendants  called  no  evidence,  the 
trial  lasted  nine  daja,  during  which  an  enormous 
mass  of  documents  ilnd  correspondence  was  read 


and  some  witnesses  examined.  The  aotion  waa 
dismissed,  but  costs  on  the  higher  scale  were 
refused.  (Assets  Development  Company  Limited 
V.  Close  Brothers  and  Co.) po^s  162° 

County  Conrt — Garnishee  order — Attachment  of 
debt. — A  garnishee  order  in  the  County  C!onrt 
attaches  the  whole  of  the  debt  in  the  hands  of  the 
garnishee.    (Yates  v.  Terry.)    415- 

Order   for   payment    m     costs  —  Aotion    in 

High  Court  upon  order  —  Aotion  not  maintain- 
able.— ^An  aotion  will  not  lie  upon  an  order  of  a 
County  Conrt  for  payment  of  costs.  (Fnrber 
and  others  v.  Taylor.) 808- 

C!onrt  of  Appeal— Jurisdiction — Appeal  from  inferior 
court  to  High  Conrt— Leave  to  appeal  refused  by 
Divisional  Court— Appeal  from  refnsaL — ^Where  a 
Dirisional  Conrt,  after  hearing  and  determining 
an  appeal  from  an  inferior  court,  has  refused  leave 
to  appeal  from  its  decision,  the  Conrt  of  Appeal 
has  jurisdiction,  under  sect.  1,  sub-seat.  5  ot  the 
Judicature  Act  1894,  to  give  leave  to  appeaL 
(Oodman  v.  Moses.)      4S. 

Evidence — ^Action  of  deceit— Rival  omnibuses- 
Alleged  oolourable  imitation— Probability  of  de- 
ception— Inspection  by  judge  substitnted  for  evi- 
dence.— ^The  Statute  of  Limitations  has  no  appli- 
catien  to  an  action  of  tort  where  the  tort  com- 
plained of  is  something  which  goee  on  <2e  die  in 
diem.  An  inspection  bv  a  judge  in  any  cause  or 
matter,  under  rule  4  of  Order  L.,  of  any  pro- 
perty or  thing  concerning  which  any  question 
may  arise  therein,"  is  for  the  purpose  of  enabling 
the  tribunal  to  understand  the  questions  that 
are  being  raised,  to  follow  the  eTidence,  and  to 
apply  the  evidence ;  and  in  an  action  of  deceit 
such  an  inspection,  or  an  impression  derived 
therefrom  that  the  defendant's  goods  so  resemble 
the  plaintiffs'  as  to  be  oalouTated  to  deceive, 
cannot  be  substitnted  for  evidence  on  the  point 
in  order  to  entitle  the  plaintiffs  to  an  inunction 
or  damages.  (London  General  Omnibus  Company 
Limited  t>.  LaveU.) 45a- 

Affidavit—"  Information  and  belief  "—State- 
ment as  to  source  thereof — Irregularity — Inadmis- 
sibUily— Coate.— Tlie  deponent  to  an  affidavit, 
who  makes  a  statement  therein  based  upon  "  in- 
formation and  belief,"  must  comply  with  the  pro- 
visions of  rule  3  of  Order  XXXVUI.,  and  state 
the  source  from  which  his  information  and  belief 
are  derived.  Otherwise  such  an  affidavit  is  irre- 
gular and  inadmissible  as  evidence ;  and  the  person 
who  is  responsible  for  the  affidavit  may  be  ordered 
to  pay  the  coste  thereof,  so  far  as  it  relates  to 
matters  of  mere  information  and  belief.  (Be 
J,  L.  Young  Manufacturing  Company  Limited; 
Young  «.  J.  L.  Young  Manufacturing  Company 
Limited.) 4W. 

Injunction — Action  to  restrain  prooeedings — ^Interim 
injunction. — Sect.  11  of  the  Metropolis  Manage- 
ment Aot  1878  provides  that  the  Metropolitan 
Board  of  Works,  who  were  succeeded  by  the 
London  County  (Council  in  1889,  may  by  written 
notice  require  the  owner  of  a  place  of  pubUc 
resort,  which  ia  ao  structurally  defective  that 
special  danger  from  fire  may  result  to  the  public, 
to  make  such  alterations  in  the  premises  as  may 
be  necessary  to  remedy  such  defect ;  and  impoaes 
a  penalty  of  50i.  for  default  in  oompUanoe  with 
the  notice,  and  of  51.  for  every  day  during  which 
the  default  continues;  and  provides  uat  th« 
owner  may  appeal  against  the  notice,  which 
appeal  shall  be  referred  to  arbitration.  By 
sect.  23  the  penalties  are  reooverable  by  sum- 
mary proceedings  before  a  magistrate.  In  1885 
the  board  served  a  notice  on  the  defendanta,  under 
sect.  11,  requiring  them  to  make  certain  stmo- 
tural  alteratioiu  in  the  premises,  and  the  defen- 
danta complied  with  the  requiremente  of  that 
notice.  In  May  1890  the  London  County  Council 
served  another  notice  upon  the  defendanta,  under 
aect.  11,  requiring  certain  alterations  in  the  same 
premises.  The  defendanta  gave  notioe  of  appeal 
under  protest,  and  commenced  this  action  for  a 
decluration  that  the  defendanta  had  no  power  to- 
give  a  aeoond  notioe  under  sect.  11,  and  for  an. 
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injaiuition  lestrmining  them  fiom  taking  any  pzo- 
oeedings  nimn  the  notioa.  Held,  that  an  inte^ 
loento^  injunction  might  properly  be  nanted 
zeatraininK  the  defenduite,  until  the  trial,  from 
taldng  any  prooeedin^  in  the  arbitration  npon  the 
plaintilfa'  appeal  against  the  notice.  (St.  Jamea'a 
Hall  Limited  v.  London  Coonty  Conncil.)  ...page  98 
IntetTontories  —  Companjr  —  Answer  by  officer — 
Knowledge  not  aoqnired  in  oonrae  of  employment 
Order  XXXI.,  rr.  1,  6,  24.— Where  an  officer  of  a 
oonpany  haa  been  ordered  to  answer  interroga- 
tories on  behalf  of  the  company,  ha  is  only  bonnd 
to  answer  as  to  knowledge  obtained  by  him  in  the 
oonrae  of  his  employment  by  the  company,  and  as 
the  reenlt  of  inqniriea  of  tha  officers  and  servants 
of  the  company  as  to  knowledge  aoqnired  by 
them  in  the  oonrse  of  their  employment  as  snon 
offlcats  and  senranta.  He  is  not  bound  to  inquire 
•■  to  matters  that  came  to  the  knowledge  of  the 
officers  and  servants  of  the  company  apart  from 
th^  position  as  such  ;  nor  as  to  matters  with 
which  they  became  acquainted  as  officers  or 
■ervants  of  the  predecessors  of  the  company  or 
•oeidentaUy  and  not  in  the  ordinary  course  of 
business.  The  anawer  of  the  parson  ^>pointed  to 
■aswer  interrogatories  on  behalf  of  a  company 
can  be  read  against  the  company,  as  it  is  the 
answer  of  the  company  and  stands  on  precisely 
the  same  footing  as  the  answer  of  an  individual. 
(Welabaah  Inoandaeoent  Ghui  Light  Company  v. 
Kew  Sunlight  Incandescent  Company.) 58 

Bartiea  —  Joinder  of  plaintiffs  —  Bepresentative 
aotion— Order  XVI.,  rr.  1,  9.— The  right  of  plain- 
tifls  to  sue  in  a  representative  capacity  does  not 
dq>end  upon  the  eristence  of  proprietaiy  rights  in 
the  matter  in  dispute,  if  there  is  a  community  of 
interest  or  benenoial  right  in  a  claaa  of  persons 
which  is  beinir  denied  or  ignored.  The  position 
of  nominal  plaintiffs  in  a  representative  character 
is  not  affected  by  the  fact  that  they  have  suffered 
wrong  or  inconvenience  in  their  individual 
ehaiaoter  in  consequence  of  the  matters  com- 
plained of.  Growers  of  produce,  who  claimed 
oertain  preferential  rights  in  a  market  under  a 
statute  regulating  the  market,  held  entitled  to 
join  as  plaintiffs  in  an  aotion  to  enforce  such 
ri^ts.  (Duke  of  Bedford  v.  Ellis  and  others.)     ...  686 

Sequestration — Order  for  payment  of  posts — "  Order 
requiring  any  person  to  do  an  act " — Indorsement 
of  order — Personal  service — Affidavit  of  service. — 
An  order  requiring  a  pereon  to  pay  costs  is  not 
"  an  order  requiring  any  person  to  do  an  act " 
within  the  meaning  of  Order  XLI.,  r.  5.  The 
iaane  of  a  writ  of  seqnestration  to  enforce  pay- 
ment of  costs  is  regulated  by  role  7  and  not  by 
role  6  of  Order  XLIII.  For  such  a  writ  to  issue 
it  is  not  necessary  that  the  order  to  pay  costs 
should  have  been  personally  served  or  indorsed 
with  the  memorandnm  prescribed  by  Order  XLI., 
r.  5,  or  that  an^  affidavit  should  establish  the 
iaot  of  such  service  or  indorsement.  {Re  Deakin ; 
JSb  parte  Cathoart.)       39 

Settled  land— Tenant  for  life— Power  of  sale— Bight 
to  construct  and  maintain  tunnels  for  railway 
under  land  —  Easement.— A  tenant  for  life  by 
▼iztae  of  sect.  63  of  the  Settled  Land  Act  1882  of 
*  settlement  by  way  of  trust  for  sale  created  by 
will,  of  undivided  snares  of  settled  land  beneatn 
wUch  a  railway  company  desired  to  oonstroct 
tnnnels  for  an  electric  railway,  having  joined  wi^ 
the  owners  of  the  remaining  shares  in  entering 
into  an  wreement  with  the  company  for  the  sale 
to  them  of  the  right  to  construct,  maintain,  and 
nae  tnnnels  with  railways  therein  under  the  land, 
took  out  a  sammons  under  sect.  7  of  the  Settled 
Land  Act  1884  aaUng  for  leave  to  enter  into  a 
contract  in  the  form  of  the  agreement  with  the 
ooKpany  for  the  sale  to  them  of  that  right.  It 
was  nived  in  support  of  the  application  that  to 
proceed  under  the  Settled  Land  Acts  was  cheaper 
Mid  more  simple  than  under  the  Lands  Clauses 
Aot,  and  that  the  right  in  question  constituted  an 
easement  under  sect.  3  of  the  Settled  Land  Act 
1882,  or,  if  not,  that  the  court  had  power  under 
that  section  to  make  the  order  asked  for.    Held,  I 


that  the  sale  of  the  subsoil  of  the  iwttled  land 
was  not  the  sale  of  an  easement  under  sect.  3  of 
the  Settled  Land  Act  1882,  but  that  the  court  had 
power  under  that  section  to  make  an  order  autho- 
rising the  sale  as  being  a  sale  of  a  part  of  the 
settled   land.      (Re  Pearson's  Will  and  Settled 

Land  Acta  1882  to  1890.)     page  626 

Trial — Venue — Transfer  of  aotion — Prerogative  of 
Clown  —  Selection  of  tribunal — Discretion  of 
Attorney-General. — Where  an  action  is  brought  by 
the  Attomey-Oeneral,  at  the  relation  of  private 
individuals,  it  is  not  his  practioe  to  exercise  the 
prerogative  of  the  Crown  and  to  select  the 
tribunal  by  which  the  action  shall  be  tried.  He 
does  not  interfere  with  the  discretion  of  the  court. 
All  that  he  does  is  by  his  fiat  to  authorise  the 
relators  to  proceed  in  a  matter  involving  public 
interest.  But  he  does  not  clothe  them  with 
the  prerogative  of  the  Crown,  nor  has  he  any 
intention  of  so  doing.  (Attomey-Oeneral  v. 
Wilson.) 669,  646 

(See   BiNKSUPTCT— LUMACT.) 

PBINCIPAL  AND  AGENT. 

Secret  commission-Bribe— Aotion  against  briber — 
Money  had  and  received — Amount  recoverable. — 
The  ascertained  amount  of  bribes  given  by  a 
vendor  to  the  buying  agent  of  a  purchaser  may 
be  recovered  by  the  purchaser  from  the  vendor 
as  money  had  and  received.  The  court  will  not 
inquire  into  the  motive  of  the  vendor  in  giving 
the  bribe,  and  there  is  an  irrebuttable  presump- 
tion that  the  agent  was  influenced  by  tne  bribe. 
Semble  also,  that,  as  between  vendor  and  pur- 
chaser, the  true  price  of  the  thing  purchased  is 
less  than  the  amount  ctuuged  by  the  amount  of 
the  bribe.    (Hovenden  and  Sons  v.  MiUhoff.)  mge    4t 

^-^  No  evidence  of  increased  price  of  goods— 
Aotion  by  principal  to  reoover  from  donor  — 
Liability, — Where  a  secret  commission  has  been 
paid  to  a  buyer  acting  for  his  principal,  the  amount 
of  such  commission  can  be  recovered  at  the  suit  of 
the  principal  from  the  donor,  although  there  is 
no  evidence  that  the  price  of  the  goods  haa  been 
enhanced  by  the  amount  of  the  commission. 
(Cohen  v.  Knsohke  and  Co.  and  Koenig.)     102 

Stockbroker  and  customer — Speculative  transactions 
— Debtor  and  creditor  account — Bankruptcy  of 
stockbroker — Profits  made  by  customer — Bight  of 
onstomer  to  balance  of  proflts. — The  defendant 
employed  a  stockbroker,  a  member  of  the  Stock 
Kxoluuige,  to  buy  and  sell  various  stocks  and 
shares  for  him.  The  defendant  did  not  intrust 
the  broker  with  any  securities  to  sell,  and,  from 
the  accounts  which  were  from  time  to  time  made 
up  between  the  parties,  it  appeared  tiiat  only  the  ' 
balances  due  upon  the  transactions  were  to  be 
paid  or  received  by  either  party.  The  broker 
was  declared  a  defaulter,  and  was  adjudicated  a 
bankrupt.  The  official  assignee  of  the  Stock 
Exchange  collected  his  assets,  which  included  the 
profits  paid  by  jobbers  on  transactions  made  on 
behalf  of  the  duendant  which  were  due  on  the 
day  when  the  broker  became  a  defaulter.  After 
paying  the  Stock  Exchange  creditors  there  was  a 
surplus  in  the  hands  of  the  official  assignee.  The 
defendant  claimed  to  be  paid,  ont  of  this  surplus, 
the  balance  due  to  him  from  Uie  broker  on  the  day 
he  became  a  defaulter,  and  the  plaintiff,  as 
trustee  in  bankruptcy,  claimed  the  whole  surplus. 
An  interpleader  issue  was  directed.  Held,  that 
the  whole  of  the  money  in  question  formed  part 
of  the  general  assets  of  the  broker  which  passed 
to  the  trustee  in  bankruptcy,  and  that  the  defen- 
dant was  not  entitled  to  any  specific  part  of  the 
assets,  but  was  only  a  personal  creditor  who  must 
prove  in  the  bankruptcy.    (King  v.  Hntton.)      ...    6 

Warranty  of  aathority — Misrepresentation  of  fact 
Misrepresentation  due  to  wrong  or  omission — 
Liability  for  breach  of  warranty. — L.  signed  an 
Mreement  for  his  "  wife  and  Dr.  C."  without 
their  authority,  and  they  refused  to  concur  in  the 
agreement.  In  the  case  of  his  wife,  L.  believed 
and  represented  tliat  he  had  her  authority.     In 
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the  oam  of  Dr.  C,  he  stoted,  and  the  other  party 
to  the  agreement  waa  atrare,  that  he  had  not  hie 
antborify.  In  an  action  bT  the  other  part^  to  the 
agreement  against  L.  to  be  indemnified  oj  Um 
for  not  proonrinf  their  oononrrenoe :  Held,  that 
to  enable  the  plMtittff  to  ^l»^^7p^n^i^^  iiig  aotion  on  an 
implied  oontraot  by  L.  that  he  had  anthority  to 
sign  for  hia  wife  and  Dr.  C,  it  waa  naoeaiary  to 
prove  a  miarepreaentation  of  fact  by  L.,  Init  not 
that  raoh  miarepreaentation  waa  doe  to  any 
wrong  or  omiaaion  on  his  part ;  that  consequently 
L.  waa  liable  in  damages  to  the  plaintiff  in  leapaot 
of  hia  signature  on  behalf  of  hia  wife  bat  not  in 
raepeot  of  hia  aignatnrs  on  beh^  of  Dr.  C. 
(Halbot «.  Lens.)   paga  702 

PROHIBITION, 
^onnty  Conrt— Telephone  oompany — ^Delegation  of 
powers  by  Postmaster-General— Consent  from 
looal  authority  —  Arbitration  —  Jnrisdiotion. — 
Under  the  Telegraph  Acta  the  Foatmaater-Oeneral 
delegated  certain  powers  to  the  N.  T.  Company. 
The  company  thereupon  entered  into  an  agree- 
ment with  the  mayor,  Ac.,  of  T.  W.  for  the  ezer- 
oiae  of  certain  powers  witiiin  their  district.  By 
that  agreement,  with  the  exception  of  certain 
work  mentioned  in  the  schedule,  it  waa  prorided 
that  the  company  should  not  exercise  any  of  the 
powers  conferred  on  the  Postmaster-G^era]  by 
the  Telegraph  Acts  1863  and  1878,  in  respeot  of 
which  the  oinisent  <tf  the  oorporation  was  required, 
witliout  obtaining  a  further  consent  in  writing 
-from  the  corporation.  It  was  further  provided 
"that  if  an^  dispute  or  difference  arose  concerning 
the  premises  or  the  righte  and  liabilities  of  the 
parties  such  dispute  or  difference  should  be 
referred  to  arbination.  TTpon  the  corporation 
refusing  tiieir  consent  to  some  further  works 
beyond  those  mentioned  in  the  schedule,  the  N.  T. 
Company  applied  to  the  County  Court  judge  as 
arbitrator  under  sects.  8  and  4  of  the  Telegraph 
Aot  1878.  Held,  that  the  Connty  Conrt  judge  had 
no  jurisdiction,  as  the  oompany,  being  only  the 
delegates  of  powers  from  the  Postmaster-Qeneral, 
oonld  not  proceed  under  sects.  8  and  4  of  the 
Telegraph  Act  1878,  but  only  under  the  arbitra- 
tion clause  in  their  agreement.  Prohibition,  there- 
fore, granted.  (Mayor,  d».,  of  Tnnbridge  Wells  o. 
National  Telephone  Company.) 525 

PUBLIC  AUTHOEITY. 
<Io8ta — Taxation. — An  aotion  waa  brought  against 
a  public  authority  to  restrain  it  from  infringing  a 
patent  by  the  use  of  electric  meters.  The  public 
antiiori^  u>ed  the  meters  under  powers  conferred 
on  it  by  a  provisional  order  duly  confirmed  by  Act 
of  ParliamAnt:  The  aotion  was  ^smissed  with 
costs.  Upon  summons  to  review  taxation  :  Held, 
that  the  public  authority  was  entitled  to  costs  as 
between  solicitor  and  client  under  sect.  1  of 
the  Public  Authorities  Protection  Aot  1893. 
(Chamberlain  and  Hookham  Limited  v.  Bradford 
Corporation.) 518 

PUBLIC  HEiLTH. 

Xooal  government— Public  Health  Acta — Exenriae 
of  powers  by  local  authority— Person  sustaining 
damage — "  Compensation  "—-Costs  of  legal  pro- 
oeedioga— Extra  costs  beyond  taxed  costs. — ^A 
person  who  has  sucoessfully  resisted  proceedings 
taken  against  him  by  a  local  authority  under  the 
Public  Health  Act  1875  and  has  recovered  his 
taxed  costs  under  an  order  of  the  court  cannot 
recover  as  "  compensation,"  under  sect.  308  of 
the  Aot,  the  extra  costs  which  he  has  reasonably 
and  properly  incurred.  (Bamett  v.  Ecoles 
Corporation.) 66 

^—  Sewers — Neglect  of  local  authority  to  cleanse 
— Nuisance  to  adjoining  landowner — Cause  of 
action  for  damages. — Sect.  19  of  the  Public 
Health  Act  1875  provides  that  every  looal  authority 
shall  oanse  the  sewers  belonging  to  them  to  be 
kept  BO  as  not  to  be  a  nuisance,  and  to  be 
froperly  cleansed  and  emptied.    Sect.  299  of  the 


same  Aot  provides  a  remedy  by  means  of  an  appli- 
cation to  the  Local  Government  Board  in  cases 
where  default  has  been  made  by  a  local  authority 
in  maintaining  existing  sewers.  Held,  that  a 
penoD  who  has  sustained  damage  through  the 
Dreaeh  by  a  looal  authori^  of  the  duty  imposed 
on  them  by  seot.  19  has  a  right  of  aotion  in 
reRMot  thereof.    (Bai«n  and  another  v.  Portalade 

Urban  District  Council.)    page  308 

Local  Government — Sewers — ^Bight  to  discharge 
liquids  from  manufactories. — The  plaintiffs,  E. 
Brothers  Limited,  woollen  and  worsted  mannteo- 
turers  at  H.,  had  acquired  a  right,  through  thair 
piedeoesson  in  title,  to  oause  a  drain  whieh 
received  the  liquids  proceeding  from  their  mills 
and  the  manufacturing  processes  carried  on  there 
to  empty  into  the  sewer  of  the  local  authority, 
now  vested  in  the  defendants,  the  H.  Urbui 
District  Council,  under  sect.  21  of  the  Public 
Health  Act  1875.  The  H.  Urban  Diatriot  ConnoU 
now  tiiraatened  to  cut  off  the  connection 
between  the  aewer  and  the  plaintiffs'  drain,  and 
the  plaintiffs  moved  for  an  injunction  "-o  reetrain 
them  from  doing  so.  Held,  that  the  oonneotion 
having  been  duly  and  lawfnily  made,  the  defen- 
dants had  no  power,  under  sect.  7  of  the  Biven 
P<^ntions  Prevention  Aot  1876,  to  stop  up  tiie 
communication  in  question,  even  if  it  had  been 
proved  beyond  question  (as  it  had  not  in  fact  been 

g roved)  that  the  liquid  discharged  from  the  drain 
ito  the  sewer  would  prejudicially  affect  the  dis- 
posal by  appUoation  to  land  or  otherwise  of  the 
sewage  matter  conveyed  along  the  sewer,  and 
that  the  plaintiffs  were  entitledT  to  the  injunction 
they  olauned.  (Eastwood  Brothers  Limited  v, 
Honley  Urban  District  Council.)      22 

Metronolis— Sanitary  conveniencee — Stables  and 
stable-yard — "  Workplace  " — Persons  "  in  attend- 
ance."—Seot.  38  of  the  Pablio  Health  (London) 
Act  1891  provides  that  every  taotoTf,  work- 
shop, and  workplace  shall  be  provided  with 
sufficient  and  suitable  aooommodabon  in  the  way 
of  public  conveniences,  regard  being  bad  to  the 
number  of  persons  employed  in,  or  in  attendance 
at,  such  building :  Held,  that  stables  and  a  stable- 
yaid  kept  by  a  cab  proprietor,  where  a  number  of 
men  were  employed  as  horsekeepers  and  cab- 
cleaners  were  daily  in  attendance  for  the  purpose 
of  hiring  horses  and  cabs,  were  a  "  workplace" 
within  uie  meaning  of  the  section,  and  t^t  the 
oabdrivers  were  "  in  attendance  "  at  the  premises, 
although  they  were  there  as  cuitomers,  and  that, 
therefore,  sufficient  and  suitable  sanitary  oon- 
venienoes  must  be  provided  as  well  for  the  cab- 
drivers  in  attendance  there  as  for  the  persons 
employed  on  the  premises.  (Bennett,  app.  ti. 
Harding,  reap.)       51 

Nuisances — Abatement — Colleotor  of  rents  of  pro- 
per^r — "  Owner  " — Structural  defects — Liability 
of  colleotor  for  structural  defects. — A  person  who 
odleots  the  rents  of  property  as  agent  for  another 
is  "  owner  "  within  seot.  94  of  the  Public  Health 
Act  1875,  and  may  be  served  with  a  notice  under 
Uiat  section,  and  required  to  abate  a  nuisance  on 
the  prenuses  arising  from  structural  defects  of 
the  premises.  (Broadbent,  app.  v.  Shepherd, 
reep.)        S04 

Unsound  meat — Exposure  of  for  sale — Aiding  and 
abetting  exposure — ^Negligence  —  Sufficiency  for 
conviction  —  Summary  .JnriBdiction  Act  1848 
(11  *  12  Vict.  c.  48),  B.  5.— Public  Health  Act  1875 
(88  A  39  Vict.  c.  55),  s.  117.— Negli^noe  on  the 
psit  of  a  veterinary  surgeon  in  making  an  exami- 
nation and  giving  a  certificate  that  meat  whieh  is 
in  fact  unsound  is  sound  and  healthy  is  not  of 
itself  sufficient  to  justify  a  conviction  against  the 
veterinary  surgeon  for  aiding  and  abetting  the 
exposing  of  the  unsound  meat  for  sale,  although 
such  negligence  in  fact  causes  the  exposure  of 
the  meat.    (Callow,  app.  v.  Tillstone,  resp.)       ...  411 

EATING. 
Appeal — Bating  of  tramway — Occupation — Deduc- 
tions—Bating  of  engine-houses — Praotice— Appeal 
to  Privy  Council — Security  for   costs. — ^By  the 
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^otori*  Lookl  GoTemment  Aot  1891  (No.  1243), 
■■  00,  all  ratiiiK  appeals  are  to  be  made  to  the 
Comity  Cionrt,  "ana  ita  deeision  is  to  be  final 
and  oonalnmTa  on  all  pointa."  Bt  the  Jnatioaa 
Act  of  1890  (No.  1105),  a.  139,  "  in  anr  case  of 
Mpeal "  the  oonxt  may  state  a  special  oaaa  for 
the  determination  of  the  Supreme  Court.  Held, 
that  the  ezpreasions  of  finality  in  No.  1243  most 
be  taken  to  be  limited  and  qualified  by  the  pro- 
Tiaions  of  No,  1105.  A  tramway  company  is  the 
oooimier  of  tiie  land  on  whioh  its  tramway  is 
oonstmated,  though  its  ooonpation  is  restrloted 
to  a  partioular  pnrpoae,  and  it  is  rateable  as  such 
oa«iupier.  In  arririnir  at  the  rateable  ralue  no 
dadnction  oan  be  allowed  for  interest  on  loans  or 
for  shiMiig  fund.  Separate  buildings  belonging 
to  a  tramway  oompany  whose  operations  extend 
over  several  ntting  areas  should  be  rated  sepa- 
rately to  the  area  in  whioh  they  stand,  and  not 
included  in  an  aggregate  rate  to  be  apportioned 
among  the  Tarions  tatioic  areas  aooording  to  the 
length  of  tramway  in  each.  The  Order  in^onnoU 
ot  toe  9th  June  1860,  whioh  requires  an  appellant 
to  give  security  to  the  respondent  for  costs,  does 
aot  require  tut  the  seonrity  shall  be  delivered 
to  the  respondent.  An  etFeotnal  deliTsry  of  the 
■eoority  to  the  olfioer  of  the  oourt  from  wnioh  the 
aiweal  oomes  is  a  sufficient  oomplianoe  with  the 
<nder.  (Melbourne  Tramway  and  Omnibus  Com- 
pany v.  Uayor  of  Vitsroy.) page  4A2 

Coal  mine — Oroas  and  rateable  values — ^Undar- 
yronnd  roads  and  airways — Expenses  of  keeping 
m  repair — Working  ezpenaea  or  "  repairs  " — De- 
dnotlon  of,  from  gross  value. — ii  rating  a  coal 
mine  to  poor  rate  the  annna)  expenses  properly 
incnrred  in  keeping  in  repair  the  permament  main 
underground  roads  and  airways — their  mainten- 
anoe  in  proper  repair  being  neoessary  to  maintain 
the  coal  mine  in  a  otate  to  command  the  rent — are 
not  working  expenses  of  the  mine,  but  are 
"  repairs  "  within  the  meaning  of  sect.  1  of  the 
Parochial  Assessment  Aot  18^,  and  are,  there- 
fore, under  that  section,  to  be  deducted  from  the 
gross  estimated  rental  in  arriving  at  the  rateable 
value  on  which  the  rate  is  to  be  made.  A  ooal 
mine  extended  underground  into  the  parish  of  D., 
the  shafts  or  pits  for  raising  the  coal  being  in 
another  parish  and  not  in  the  parish  of  D.  The 
part  of  the  mine  in  the  parish  of  D.  consisted  of 
the  permanent  main  roads  for  conveying  the  coal 
from  the  working  places  to  the  shafts,  the  perma- 
nent main  airways  for  ventilating  the  mine,  the 
working  places  at  the  face  of  the  coal,  and  the 
temporary  roads.  The  owners  of  the  mine,  who 
nnder  their  lease  paid  a  royalty  rent  for  the  ooal 
obtained,  incnrred  an  annual  expenditure  in  keep- 
ing in  repair  these  permanent  main  roads,  airways, 
Ao.,  and  such  expenditure  was  necessary  to  main- 
tain the  mine  in  a  state  to  command  the  rent. 
Held,  that,  in  rating  that  part  of  the  mine  whioh 
was  within  the  parish  en  D.,  the  expenses  so 
inonxred  in  keeping  in  repair  the  permanent 
roads,  airways,  Ac,  were  "  repairs,"  and  were  to 
be  deduoted  from  the  gross  estimated  rental  in 
arriving  at  the  rateabb  value.  (Brown  and  Co. 
limited,  appg.  v.  Assessment  Committee  of  the 
Botherham  Union  and  Churchwardens  and  Over- 
seers of  the  Parish  of  Dalton,  resps.)     193 

£xempbon  —  Sooielr  instituted  for  purposes  of 
seience  exclusively — Manufacture  and  sale  of 
acientifio  remedies — Annnal  voluntary  contribu- 
tions— Donations. — ^A  society  was  instituted  for 
the  punoeee  of  advancing  the  study  and  applica- 
tion of  preventive  medioine.  It  taught  and 
examined  students,  undertook  original  investitra- 
tions,  and  prepared  and  sold  certain  scientific 
remedies.  The  sale  of  these  remedies  did  not 
cover  the  expense  of  their  manufacture.  It  was 
•nimwted  putly  by  the  payments  received  for 
memeines  sold,  partly  by  large  donations^  some 
of  whioh  had  been  devoted  to  the  ereobon  of 
buildings  for  the  purposes  of  the  society,  and 
partly  or  fees  paid  by  students.  Certain  rooms 
were  sub-let  to  the  Local  Government  Board  at 
a  yearly  rent,  which  rooms,  by  the  terms  of  the 


tenancy,  were  to  boused  exclusively  forinvesti- 
gations  in  connection  with  vaccination,  and  for 
the  manufaotnre  of  pnt«  lymph.  Held,  that  asthe 
society  carried  on  the  manufacture  and  sale  ci 
preventive  medicines,  it  was  not  a  society  insti- 
tuted for  parposes  of  science  exolnsivaly,  within 
sect.  1  of  the  Scientific  Societies  Aot  1843,  aod 
was  therefore  not  entitled  to  have  ita  premises 
exempted  from  rates.  Per  Ohannell,  J. :  The 
occupation  of  the  Local  Gk>vemment  Board  of 
part  of  the  assessed  premises  was  not  suoh  an 
ooonpation  as  would  make  the  board  o^Mtble  of 
being  separately  assessed  in  respect  thereof,  and' 
therefore  on  this  ground  also  the  sooie^  was 
liable  to  rates.  Query  :  Whether  the  socie^  was 
supported  by  voluntary  contributions  within 
sect.  1.  (Jenner  Institute  of  Preventive  Medi- 
cine, apps.  V.  St.  George's,  Hanover-square, 
Assessment  Committee,  rasps.) po0*  ^^ 

Exemption  from  "  all  taxes  and  assessments  what- 
ever"— Subsequent  taxing  statute. — Land  re- 
claimed from  the  Thames  under  7  Geo.  3,  o.  37, 
and  by  virtue  of  that  statute  "  free  from  all  taxes 
and  assessments  whatever,"  is  not  exempt  from 
the  consolidated  rate  made  in  pursuance  of  the 
City  of  London  Sewers  Acts  1848,  1851, 1897,  and 
the  Elementary  Education  Act  187t,  and  the  Acts 
amending  the  same.  (Sion  College,  H>ps.  «. 
Mayor,  £o.,  of  London,  req^.) 7^- 

General  district  rate — Shop  dosed  during  winter 
months — Stock  removed — Fixtures  and  articles 
left  in  shop — Occupation — Liability  to  rate— 
PubUc  Health  Aot  1875  (38  d:  39  Vict.  c.  55), 
s.  211,  snb-s.  2. — ^The  respondent  held  certain 
premises  under  a  lease  or  licence  for  a  term  of 
years,  and  had  entered  into  possession  and  used 
the  premises  as  a  shop.  As  the  business  was 
remnneiative  only  during  the  summer,  the  respon~ 
dent  at  the  end  of  the  summer  locked  up  and  left 
the  shop  with  the  intention  of  not  reopening  the 
same  for  business  until  the  beginniag  of  the  fol- 
lowing summer,  and  during  wis  interval  he  had 
not  in  fact  returned  to  the  shop  and  no  one  lived 
therein.  Before  he  left  he  removed  all  his  stock, 
but  left  in  the  premises  certain  fixtures  and  ocher 
articles.  He  was  entitled  nnder  his  lease  to 
occupy  the  premises  and  esrry  on  his  business 
oontmnously  throughout  the  year  except  tor 
certain  hours  during  the  night.  A  genenl  dis- 
trict rate  was  made  for  Vbe  half-year  during  the 
whole  of  whioh  the  shop  was  so  closed  in  the 
winter.  The  respondent  naving  objected  to  pay 
the  rate  made  in  respect  of  the  shop  on  the  ground 
that  in  law  the  premises  were  unoccupied  by  him 
during  the  time  the  shop  was  closed :  Held,  that 
the  respondent  was  in  ooonpation  of  the  premises 
during  the  time  they  were  so  closed,  and  was 
liable  to  pay  the  half-year's  rata  accordingly. 
(Mayor,  Ac,  of  Sonthend-on-Sea,  apps.  v.  White, 
reap.) 406' 

Machinery — Cranes  in  docks — Warehouses  in  dif- 
ferent parish — Docks  in  different  parishes  in  same 
union — Deduotioiis. — ^The  L.  and  I.  Dooks  used 
cranes  worked  by  hydraulic  power  communi- 
cated to  them  by  means  of  mains  laid  under  the 
surface  of  the  dooks  in  which  they  were  used 
alongside  the  rails  upon  which  the  cranes  travelled. 
The  cranes  could  be  made  to  travel  along  the  rails 
upon  which  they  rest  by  means  of  hand  gearing 
attached  to  them,  or  by  means  of  hydranlic  cap- 
stans, or  by  means  of  levers.  When  in  use  suoh 
cranes  were  firmly  and  securely  attached,  by 
means  of  a  flerible  tube  capable  of  resisting  a 

Eressnre  of  7001b.  to  the  square  inch,  to  the 
ydraulic  main  by  the  side  of  the  rails.  While 
so  attached  the  cranes  could  be  moved  along  the 
rails  Oft.  in  either  direction,  but  in  order  to  move 
them  from  one  quay  to  anoUier  new  lines  of  rails 
would  have  to  be  laid,  or  they  would  have  to  be 
moved  by  floating  derricks.  Held,  that  these 
cranes  must  be  treated  as  enhancing  the  rateable 
value  of  the  dock  undertaking,  as  they  were  on 
the  premises  for  the  purpose  of  making  them  fit 
as  premiseii  for  the  purpose  for  whioh  they  were 
uswl.  The  L.  and  I.  Dooks  also  used  certain  ware* 
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honiM,  Bitn«te  oatnde  the  parishes  in  the  F. 
TJnion,  in  oonneotion  with  ud  for  the  purposes 
of  their  nndertakinff.  These  warehouses  were 
sepuktelr  assessed  in  the  parishes  in  whioh  ther 
were  situate,  and  they  did  not  adjoin  the  dook 
warehouses  or  dooks.  Held,  tiiat  the  net  reoeipts 
derired  from  these  warehonses  should  be  dednoted 
from  the  net  reoeipts  derired  hj  the  L.  and  I. 
Dooks  from  their  whole  undertaking,  inolnsire  of 
such  warehouses,  when  asoertaining  the  rateable 
Talue  of  the  premises  of  the  L.  and  I.  Dooks 
within  the  parishes  in  the  P.  tTnion.  Where  one 
system  of  dooks  is  situated  in  different  parishes 
in  the  same  union,  the  rateable  v^ue  ought  to  be 
asoertained  upon  theparoohial  principle  laid  down 
in  Beuleoat0$  tfnion  v.  MiM  Dock  Company  (71 L.  T. 
Bep.  642).  Expenses  of  one  oompanj,  snob  as 
superannuation  allowanoes  or  rents  of  premiaet 
made  payable  by  snob  oompany,  upon  an  amalga* 
mation  ol  several  companies  to  form  one  under- 
taking, ought  not  to  be  deducted  from  reoeipts  in 
-order  to  arrive  at  the  net  revenue  of  the  under- 
taking. (London  and  India  Docks,  apps.  o.  Poplar 
Union,  resps.) page  374 

Poor  rate  —  Assessment  —  Gravel  pit  —  Gravel 
ezbaosted  in  part  —  Annual  value  —  Mode  of 
ascertaining  annual  value.  —  By  three  agree- 
ments,   made   respectively    on    tiie    24th    June 

1897,  the    15th  April  1898,  and    the  14th  Nov. 

1898,  a  company  pnrobased  from  the  land- 
owner three  plots  of  gravel  comprising  re- 
speotively  one  aore  and  a  half,  one  acre,  and  one 
acre  of  land.  The  company  was  entitled  to  the 
-exclusive  ooonxwtion  of  we  plots  until  the  expira- 
tion of  the  respeotive  agreements,  the  first  being 
-for  one  year  and  a  half  and  the  other  two  for  one 
yeM  each.  A  poor  rate  was  made  on  the  8th  Deo. 
1898,  and  the  company  were  rated  as  occupiers  of 
<the  three  and  a  hialf  aores,  of  which  they  were 
then  in  rateable  oooupation.  At  that  date  the 
gravel  was  exhaosted  in  the  two  aores  and  a  half 
.comprised  in  the  two  earlier  agreements,  and  the 
land  was  used  only  for  the  purpose  of  storing 
((ravel  already  dug,  and  the  gravM  in  the  remain- 
ing aore  was  being  dug.  The  price  paid  for  the 
fizat  plot  was  ISOi.,  and  for  eaoh  of  the  other 
j>lota  175i.  The  oompany  were  rated  at  4001. 
rateable  value.  The  quarter  sessions,  on  appeal, 
lield  that  the  annual  value  of  the  land  at  the  date 
of  the  rate  ought  to  be  taken  at  the  amount  of 
««nt  at  whioh  the  land  could  then  reasonably  be 
expeoted  to  be  let  to  a  yearly  tenant,  regard  being 
had  to  the  value  of  the  gravel  in  the  unexhausted 
aore  of  land  and  to  the  value  of  the  other  two 
aores  and  a  half  for  storage  purposes,  and  upon 
that  principle  reduced  the  assessment  to  2422, 
rateable  value.  Held,  that  the  quarter  sessions 
had  applied  the  proper  principle  in  ascertaining 
the  annual  value  of  tiie  heredinunents  in  question. 
(Famham  Flint  Company  v.  Farmham  Union.)  ...  660 

Metropolis— Quinquennial  valuation— Supple- 
mental valuation  list— Alteration  in  value  of 
ptarticnlar  hereditament — Evidence. — The  altera- 
tion in  value  referred  to  in  sect.  47  of  the 
Valuation  (Metropolis)  Act  1869  as  justifying  the 
inclusion  of  a  hereditament  in  a  provisional  or 
supplemental  valuation  list  must  be  an  alteration 
from  a  oanse  affecting  that  particular  neredita- 
'ment,  and  not  from  a  general  rise  in  the  value  of 
property.  In  eaoh  case  the  onus  is  upon  those 
alleging  an  alteration  in  value  to  prove  the  nature 
and  cause  of  snob  alteration,  and  evidence  of  an 
increase  of  value  in  fact  is  not  necessarily  evi- 
denoe  of  an  increase  in  value  within  the  meaning 
of  the  section.  (Camberwell  Assessment  Com- 
mittee V.  Ellis.)      201 

Museum- Established  by  Aot  of  Parliament 

—  Public  admission  —  Possibilil^  of  benefioial 
occupation— Bateability.—S.  Museum  was  estab- 
lished by  an  Aot  of  Parliament  under  whioh  the 
buildin^r  and  its  contents  were  vested  in  trustees 
named  in  the  Act  and  their  successors.  To  these 
trustees  was  given  the  control  of  the  building  and 
museum  subjeat  to  regulations  contained  in  or  made 
under  the  authority  of  the  Act.     One  of  these 


regulations  was  that  the  museum  should  be  open 
on  two  days  in  eaoh  week  during  the  months  of, 
April,  May,  and  June  each  year  to  amateurs  and 
•tadenta  en  anshicectnre,  and  to  persons  who 
requested  and  obtained  admission  at  any  other 
times.  Two  rooms  were  to  be  set  aside  for  the 
reaidenoe  of  a  curator.  The  curator,  besides 
taking  care  of  the  museum,  collected  the  rents  of 
a  house  which  was  settled  as  an  endowment  of  the 
mussum;  and  while  the  museum  was  closed 
to  visitors  the  trustees  of  it  met  therein  for  the 
purpoee  of  distributing  the  funds  arising  under  a 
trust  created  for  the  benefit  of  poor  architects  by 
the  founder  of  the  museum.  Held,  that  the 
rights  conferred  on  the  public  by  the  Aot  were  not 
suoh  as  to  ezelude  all  benefioial  oooupation  on  the 
pait  of  the  trustees,  and  that  consequently  the 
building  was  rateable.  (Trustees  or  Sir  John 
Soane's  Museum,  i^pa.  v.  Joint  Vestry  of  the 
Parishes  of  St.  Giles-in-the-Fields  and  St.  Geotge's, 

Bloomsbury.) pagt  248 

Sheriff — Seisu^  of  goods  of  parson  liable  to  pay 
rates — Goods  "  taken  in  execution  " — Privilege  of 
overseers — Duty  of  sheriff  to  pay  rate  collector — 
35  Geo.  3,  c.  73,  s.  195.— By  a  local  Aot  affecting 
the  parish  of  St.  Marylebone  it  was  provided  that 
when  the  goods  of  any  person  liable  to  pay  any 
rate  by  virtue  of  that  Act  should  be  "  taken  in 
exeoution  "  b^  the  sheriff  before  such  rate  should 
have  been  paid,  then  the  sheriff,  upon  demand 
made  by  ilie  rate  collector,  was  "  directed  and 
required  in  the  first  place  to  pay  suoh  oolleotor  " 
snob  rate  whioh  shall  not  then  have  been  paid. 
By  seot.  161  of  the  Metropolis  Management  Aet 
1855  the  overseers  of  every  parish  are  to  oolleot 
the  rates  mentioned  in  tne  aeotion,  and  for  the 

Surpose  of  levying  snob  rates,  shall  proceed  in 
lie  same  manner,  and  have  the  same  powers, 
remedies,  and  privileges  as  for  levying  poor  rate. 
The  goods  of  a  judgment  debtor  who  was  liable 
to  pay  to  the  vestry  of  St.  Marylebone  a  poor  rate 
made  by  them  under  their  looal  Act,  and  also 
other  rates  made  by  them  under  the  Metropolis 
Management  Aot  ISSSj^ere  seized  by  the  sheriff 
under  a  writ  otfi.fa.  The  rate  collector  demanded 
payment  from  the  sheriff  of  all  the  rates  due. 
The  judgment  debtor  subsequently  paid  to  the 
sheriff  the  amount  due  in  respeot  of  the  judgment 
debt,  and  the  sheriff  thereupon  withdrew  from 
possession  of  the  goods,  paying  the  judgment 
debtor  his  claim,  but  not  paying  to  the  rate  col- 
lector the  amount  of  the  rates  due  to  the  vestry. 
In  an  action  by  the  vestry  against  the  sheriff  to 
recover  the  amount  of  the  rates  for  whioh  the 
judgment  debtor  had  been  liable  :  Held,  that  the 
goods  had  been  "  taken  in  execution  "  within  the 
meaning  of  the  local  Act,  and  that  the  privileges 
given  to  tiie  overseers  by  seot.  161  of  the  Metro- 
polis Management  Act  1855  included  the  privilege 
given  by  the  looal  Act  with  regard  to  a  rate  made 
under  uat  Aot.  Held,  therefore,  that  the  sheriff 
was  liable  to  the  vestry  for  the  amount  of  all  the 
rates  which  the  rate  oolleotor  had  demanded  of 
him.  (Vestry  of  St.  Marylebone  v.  Sheriff  of 
London.)   335 

EEGI8TBATI0N  OP  VOTEBtS. 

Borough  a  county  of  itself — Freeholders  entitled  to 
vote^Borough  added  to  another  borough  not  a 
county  of  itself — Bight  of  freeholders  to  vote  in 
new  borough — Bepresentation  of  the  People  Act 
1832  (2  &  3  WUl.  4,  0.  45),  ss.  8,  31,  33,  and 
sobed.  E.— Bedistribution  of  Seats  Aot  1885  (48  & 
49  Viot.  0.  23),  ss.  2,  7,  11, 17,  and  soheds.  1,  5.— 
The  borough  of  Haverfordwest  was  at  the  date  of 
the  Beform  Aot  1831  a  county  of  itself  having  the 
right  of  returning  a  member  to  Parliament,  and  the 
freeholders  therein  iiad  the  right  of  voting  in  the 
election  for  sueh  member,  and  this  right  of  the 
freeholders  was  preserved  under  seats.  31  and  83 
of  the  Aot  and  two  adjacent  places  were  added 
to  the  borough  and  shared  in  the  right.  By  the 
Bedistribution  of  Seats  Aot  1885  the  borough  of 
Haverfordwest  ceased  to  exist  as  a  borough  and 
was  included  in  the  county  of  Pembroke,  and  it  was 
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then  under  the  AaA  added  to  the  borongh  of  Pem- 
broke, and  a  new  boiongh  of  Pembroke  and 
HaTerfordwest  waa  thna  created.  Held,  that  as 
the  boionffh  of  HaTerfordvest  waa  added  to  the 
baronffh  of  Pembroke  by  the  Aot  of  1885,  the 
freeholders  in  HaTerfordirast  lost  the  right 
which  they  poaaessed  np  to  1885  of  roting  in  the 
Harerfoidwest  distriot,  and  were  no  longer 
entitled  as  freeholders  to  vote  in  the  new  borough 
of  Pembroke  and  HaTeifordwest,  (James,  app. 
V.  Ivemey  and  another,  rasps.) page  SS^ 


REVENUE. 

-Sstata  dnty — Appointed  fond — Besidnary  estate — 
Executors  as  such  —  Testamentivy  expenses — 
finance  Aot  1894  (57  A  58  Vict.  o.  30),  s.  9  (1). 
— Snnunons  by  the  executors  of  the  will  of  Mrs. 
T.,  widow,  deceased,  to  determine  the  question 
whether  the  estate  duty,  payable  on  the  death  of 
the  teetatrix  in  respect  m  property  appointed  by 
her  will  under  the  power  of  appointment  vested 
in  her  by  the  will  of  her  father  ought  to  be  paid 
ont  of  the  npointed  fond  or  out  of  the  reeiduary 
estate.  In  1^  Mrs.  T.  by  her  will  made  a  TaUd 
appointment  of  the  fund  to  her  executors  in  trust 
for  A.  and  B.  as  tenants  in  common  in  equal 
ahaies,  and  gave  the  residue  of  her  real  and 
personal  estate  to  her  trustees  upon  trust  for  sale 
•nd  eoDTeraion,  and  to  divide  the  proceeds,  after 
paying  her  funeral  and  testamentary  expenses 
and  debts,  among  other  persons.  Held,  that  the 
i4>pointed  fund  did  not  pais  to  the  executors  as 
snch,  but  to  the  executora  as  trustees ;  the 
expression  "  testamentary  expenses,"  however, 
inMsded  the  estate  dnty,  which  must  therefore  be 
bmrne  by  the  residuary  estate.  (Re  Treasure; 
Wild  v.  Staofaam ) 

•  Devise  to  testator's  son  —  Death  of  devisee 
in  testator's  lifetime  —  Issue  of  devisee  but* 
viving  testator — Property  whioh  devisee  at  the 
time  of  hia  death  was  competent  to  dispose  of. 
— Qy  sect.  33  of  the  Wills  Act  1837,  where  any 
parson,  being  a  child  of  the  testator  to  whom  any 
real  or  personal  estate  shall  be  devised  or 
beqiieathed  for  any  estate  or  interest  not  deter- 
minable at  or  before  the  death  of  such  person, 
shall  die  in  the  lifetime  of  the  testator  Iwkving 
issue,  and  any  snch  issue  of  such  person  shul 
be  living  at  the  time  of  the  death  of  the  testator, 
snoh  devise  or  bequest  shall  not  lapse,  but  shall 
take  effect  as  if  the  death  of  such  person  had 
happened  immediately  after  the  deatii  of  the 
tertator,  unless  a  oontraiy  intention  shall  appear 
by  the  will.  Held,  that,  m  a  case  where  a  devise 
takes  effect  by  virtue  of  sect.  33,  the  property 
devised  "passes  on  the  death"  of  the  devisee 
within  tiie  meaning  of  sect.  1  of  the  Finance  Act 
1894  so  as  to  render  it  liable  to  estate  dnty.  {Re 
Soott,  deceased.)    613 

■  Family  arrangement  —  Barring  entail— Mort- 
gage on  fee  —  Polioies  on  life  of  tenant  for  life 
uoaght  into  settlement —  Death  of  life  tenant — 
Iiia))Uity  to  estate  duty  of  poUaies. — In  pursuance 
of  •  family  arrangement  the  tenant  in  tail  barred 
his  estate  in  order  that  the  life  tenant  might  raise 
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Din'  by  mortgage  on  the  fee  in  order  to  pay 
his  debts.  The  life  tenant  bronght  into  the 
airangement  certain  polioies  on  his  life  which 
were  assigned  to  trustees  upon  certain  trusts,  and 
ont  of  the  income  of  the  estates  the  interest  on 
the  mortgage  on  the  fee  and  the  premiums  of  the 
policies  was  to  be  paid,  the  surplus  being  divided 
IB  certain  proportions  between  the  tenants  for 
life  and  in  tail,  and  used  for  a  sinking  fund  for 
the  snoceasion  duties.  The  tenant  for  life  having 
died,  the  trustees  received  the  proceeds  of  polioies 
on  his  life,  and,  in  pursuanoe  of  the  trusts  created, 
paid  and  accounted  for  the  same  to  the  former 
tenant  in  tail,  the  defendant.  Held,  that  estate 
dn^  was  payable  upon  the  prooeeds  of  these 
poboies,  as  there  was  no  purchase  of  them 
within  seet.  3  of  the  Finanee  Act  1894.  (Attomey- 

Qanaral  B.  Hawkins. )    531 

Inomnbranees  by  remainderman — Mortgage — 

Deductions. — The  owner  of  the  whole  interest  in 


expectancy  of  estates,  who  grants  annuities  and 
mortgages  over  such  interest  during  the  life  of  the 
tenant  for  life,  is  not  entitled  to  deductions  from 
the  principal  value  of  the  property  passing  on  the 
death  of  the  tenant  for  life,  in  respect  of  the 
same  under  sect.  21  (3)  of  the  Finance  Act  1894  on 
the  death  of  the  tenant  for  life.  (Re  CSolonel 
O.  A.  Vernon,  deceased.)    page  535 

Estate  duty — Settlement — ^Life  interest — No  other 
interest  created — Exemption. — ^By  a  settlement 
made  on  the  marriage  of  C.  J.  V.  and  C.  M.  Y., 
then  C.  M.  S.,  certain  property  was  assigned 
by  C.  M.  V.  to  trustees,  ont  of  which  they 
were  to  pay  her  1001,  a  year  and  the  residue 
to  C.  J.  T.  doring  his  life,  and  after  the 
decease  of  either,  the  whole  income  waa  to  be 
paid  to  the  survivor  for  life,  and  then  to  such 
children  of  the  marriage  as  they  should  appoint, 
or,  in  default,  to  snch  as  should  attain  twenty-one 
years,  or,  being  daughters,  marry.  If  there  were 
no  children  who  attained  a  vested  interest,  then 
it  was  to  be  held  for  C.  M.  V.,  her  executors,  die. 
C.  J.  V.  died  during  the  lifetime  of  C.  M.  V.,  and 
there  was  no  issue  of  the  marriage.  Held,  that 
the  property  that  reverted  to  C.  M.  V.  under  the 
settlement  by  reason  of  the  death  of  C.  J.  V.  was 
not  exempt  from  duty  under  sect.  15  (1)  of  the 
Finance  Aot  1896.  (Attomey-Ctaneral  v.  Fenrhyn 
and  another.)    108 

—  Succession  duty — Deed  of  gift  by  foreigner 
domiciled  abroad  subject  to  life  interest  of 
donor  —  Gift  to  English  company  upon  trusts 
enforceable  by  English  law  —  Property  situate 
abroad — Benettoiaries  abroad. — In  Iwl  a  company 
was  formed  under  the  Joint  Stock  Companies 
Acts  with  the  object  of  benefiting  Bnssian  Jews, 
and  assisting  the  emigration  of  Jews  from  Europe 
and  Asia  to  America.  The  oompany's  registered 
office  was  in  London,  but  only  formal  business 
was  transacted  there,  the  whole  of  the  company's 
real  business  being  earned  on,  under  the  Sftioles 
of  the  association,  at  the  oompany's  office  in  Paris. 
By  a  clause  in  the  memorandum  provision  waa 
made,  in  the  event  of  the  dissolution  of  the  com- 
pany, for  the  transfer  of  all  its  property  to  some 
other  institution,  to  be  selected  by  a  judge  of  the 
High  Court,  having  objects  similar  to  that  of  the 
company.  In  1892  an  Austrian,  domiciled  in 
Austria,  by  an  indenture  made  between  himself 
and  the  company,  gave  to  the  company  certain 
specified  stocks,  shares,  and  securities,  upon 
trust  to  permit  him  to  receive  the  income  thereof 
during  hie  life,  and  after  his  death  upon  trust  to 
^>ply  the  same,  and  any  investments  substituted 
for  them  under  the  powers  contained  in  the  deed, 
for  the  purposes  for  whioh  the  company  was  con- 
stituted. In  1896  the  donor  died,  being  tiien 
domiciled  in  Austria.  Most  of  the  stocks,  shares, 
and  securities  then  held  by  the'  company  subject 
to  the  trusts  of  the  deed  were  locally  situate 
abroad.  Held,  that  upon  the  death  of  the  donor 
there  was  a  "  succession  "  within  sect.  2  of  the 
Succession  Duty  Act  1858,  so  that  the  company 
became  liable  to  pay  succession  duty  under  that 
Aot,  and  estate  duty  under  the  Finance  Act  1894, 
upon  the  property  which  they  held  under  the  deed 
of  gift.  (Attorney-General  v.  Jewish  Colonisa- 
tion Association.) SSI 

Income  tax — Deduction  of  tax  from  interest  or 
annuities. — The  appellants  had  deducted  income 
tax  under  sect.  24,  sub-sect.  3,  of  the  Customs  Mid 
Inland  Revenue  Act  1888  from  dividends  paid  b^ 
them  on  their  consolidated  stock.  These  divi- 
dends were  paid  out  of  their  "  oonsolidated  loans 
fund,"  which  consisted  (inter  alia)  of  interest 
received  by  the  appellants  on  loans  made  b^  them 
to  local  authorities,  from  whioh  interest  income 
tax  under  sched.  D  had  been  deducted ;  and  also 
of  the  rents  and  profits  of  land  upon  whioh  income 
tax  under  sched.  A  had  been  paid ;  and  also  of  the 
proceeds  of  sales  of  property,  and  of  money  raised 
by  rates.  Held,  that  they  were  entitled  to  retain 
for  their  own  benefit  so  much  of  the  deduction 
made  by  them  from  the  interest  paid  by  them  to 
their  mortgagees  in  respect  of  income  tax  as  was 


Digitized  by 


Google 


Ixiv— Index.] 


THE  LAW  TIMES. 


[April  ao,  1901, 


SUUBCIS  or  C4SES. 


eqiul  to  the  inoome  tuc  paid  b^  them  on  their 
real  estate  under  eohed.  A.  The  words  "  proflte 
or  gains  bmngrht  into  ofaarere  to  snoh  tax  "  in 
seot.  24  of  the  Cnstoms  and  Inland  Bsvenae  Aot 
1888  are  equivalent  to  the  words  "  profits  or  gains 
broDght  into  charge  by  Tirtne  of  this  Aot "  in 
■eot  102  of  the  Inoome  Tax  Aol  1842.  The  words 
"  ohacged  with  inoome  tax  nndar  sohed.  B  "  mean 
"oharged  under  sohed.  D  with  inoome  tax." 
(laondon  County  C!onnoiIv.Attome7-Gtoneral.)pape  605 

doome  tax — Dednotions  from  salary — Made  "by 
Tirtae  of  an  Aot  of  Parliament  "—Contributions 
to  snperannnation  fund. — Dednotions  from  the 
salaries  of  poor  law  officers  for  the  superannuation 
fund  established  under  the  Poor  Law  Officers' 
Superannuation  Aot  1886  are  "  duties  or  other 
sums  payable  or  ohargea^  "  on  suoh  incomes  "  by 
virtue  oi  an  Aot  of  Fkrliament "  within  sect.  14£ 
of  the  Inoome  Tax  Aot  1842,  and  should  therefore 
be  deducted  for  the  purpose  of  assessing  such 
incomes  for  inoome  tax.  CBeaumont,  qip.  v. 
Bowers,  Surveyor  of  Taxes,  resp.) 126 

—  Insurance  company  —  Business  oarried  on 
in  foreign  countries — Interest  reoeived  abroad — 
"  Beoeived  "  in  the  United  Kingdom.— An  English 
life  assurance  company,  having  its  reiris- 
twed  and  head  office  in  London,  an(^  also  having 
branches  and  agencies  abroad,  hitd  foreign  invest- 
ments-the  interest  upon  which  was  not  aotnally 
remitted  to  the  United  Kingdom,  but  was  used 
abroad  in  the  business  of  the  company.  The 
accounts  were  made  up  annually  and  showed  the 
nature  and  extent  of  the  entire  business  oarried 
on  by  the  company,  both  in  the  United  Kingdom 
and  abroad,  as  one  entire  and  indivisible  business. 
All  interest  and  dividends,  including  those  upon 
foreign  investments,  were  included  in  the  annual 
acoonnts  as  money  reoeived  by  the  oomp<uiy,  and 
were  taken  into  aooount  in  arriving  at  the 
amount  of  tiie  funds  npon  whioh  surplus  and 
profits  were  asoerti^ea.  No  distinction  was 
made  in  the  accounts  with  regard  to  receipts  or 
expenditure,  whether  arising  or  made  at  home  or 
abroad,  but  the  whole  receipts  and  expenditare 
were  included  together  in  one  entire  account. 
Interest  was  paid  to  the  shareholders  during  the 
year  in  question  out  of  profits  so  ascertained. 
Held,  that  the  interest  upon  the  foreign  invest- 
ments was  "  received  "  by  the  company  in  the 
United  Kingdom,  within  the  meaning  of  the  4th 
case  in  sohed.  D  of  seot.  100  of  the  Inoome  Tax 
Act  1842,  and  was  subject  to  duty.  (Qresham 
Life  Assurance  Society  V.  Bishop.) 654 

Inhabited  house  duty — Poor  law  valuation — "  Full 
annual  value" — "  Actual  amount  of  the  rent" — 
"Tied"  licensed  premises. — "Full  annual  value" 
in  role  8  of  sohed.  B,  House  Tax  Act  1808,  means 
full  and  iust  yearly  rent,  and  "  actual  amount  of 
the  rent "  in  role  11  means  not  merely  the  money 
rent  reserved,  but  also  the  value  of  any  other 
reservation  in  favour  of  the  landlord.  The  valua- 
tion for  poor  law  rating  is  not  binding  on  the 
commissioners  for  the  purposes  of  assessing  in* 
habited  house  duty.  The  owner  of  certain 
licensed  premises  let  them  to  brewers  for  601. 
yearly  rent.  The  brewers  anb-let  them  to  the 
occupier  at  141.  yearly  rent,  but  subject  to  a 
covenant  that  the  occupier  should  buy  from  the 
brewers  all  the  beer,  spirits,  and  mineral  waters 
sold  on  the  premises.  The  commissioners  held 
that  601.  was  the  actual  amount  of  the  rent  pay- 
able for  the  premises,  and  refused  to  admit  evi- 
dence on  the  point.  Held,  that  they  moat  admit 
suoh  evidenoe.  Per  Grantham,  J. :  The  duty^  of 
the  commissioueTB  was  to  take  all  evidence  which 
would  enable  them  to  determine  the  gross  value  of 
the  premises,  and  in  considering  suoh  evidence 
the  principle  of  White  v.  Brad/ord-on-Avan^«MS(- 
ment  Committee  (78  L.  T.  Bep.  758 ;  (1898)  2  Q.  B. 
630)  would  apply.  Per  Phlllimore,  J. :  As  the 
premises  were  let,  rule  11  of  Sched.  B  of  the 
House  Tax  Aot  1806  applied,  and  all  the  oommis- 
sioners  oould  do  was  to  ascertain  the  actual 
amount  of  the  yearly  rent.  In  doing  this  the 
value  of  the  covenant  to  buy  beer  must  be  esti- 


mated into  the  rent.  (Pebw  Walker  and  Son 
Limited,  apps.  v.  Brialey,  Surveyor  of  Taxes, 
reap. ;  Grinter,  app.  v.  Fleming,  Surveyor  of 
Taxes,  resp.)   .fV*     7 

Land  tax  —  Exemption  —  Hospitals  —  Lands  and 
houses  belonging  to  certain  named  hospitals 
before  year  1683 — Exemption  from  land  tax. — 
Sect.  25  of  the  Land  Tax  Act  1787  (38  Oeo.  9,  a.  S), 
after  exempting  from  the  land  tax  tiienin 
imposed  certain  named  colleges  and  halls  and 
hospitals  generally  "  for  or  in  respect  of  the  sites 
of  the  colleges,  halls,  or  hospitals,"  goes  on  to- 
exempt  "  houses  or  lands  which  on  or  befor* 
the  25th  March  1693  did  belong  to  the  sites  of  any 
ooUege  or  hall  or  to  Christ's  Hospital,  Si, 
Bartholomew,  Bridewell,  St.  Thomas,  and 
Bethlehem  Hospitals,  in  the  city  of  London  and! 
borough  of  Southwark."  Certain  lands  with 
houses  and  buildings  thereon  belonged  to  St> 
Thomas's,  St.  Baruiolomew's,  and  Bridewell 
Hospitals  on  and  before  the  25th  March  1698,  and 
still  belonged  to  them.  These  lands  were  not 
part  of  the  sites  of  or  appurtenant  to  the  hospitals. 
Held,  that  these  houses  and  lands,  having  belonged 
to  these  named  hospitals  before  and  in  1693,  were 
exempted  under  the  section  from  land  tax,  and 
were  equally  exempted  whether  they  were  in  the 
hands  and  occupation  of  the  hospitals  themselves 
or  in  the  hands  and  occupation  of  tenants  under 
leases  from  the  hospitals.  (Mayor  and  Conmra- 
tion  of  London  and  St.  Thomas's  Hospital  and 
others  V.  Hndgell.) 677 

EEVEBSIONABY  INTEEEST, 

Sale — Expectant  heir — Beversioner  of  full  age^ 
Under  value — Unfair  dealing — Unconscionable 
bargain— Sales  of  Beversions  Aot  1867  (31  Vict, 
c.  4),  s.  1.  The  plaintiff,  who  was  thirty  years  of 
age,  being  entitled  to  a  reversion  expeotant  on 
the  death  of  his  mother,  who  was  aeventy-two- 
years  of  age,  executed  a  deed  by  which  he  sold 
lOOOl.  of  his  reversionary  interest  to  the  defen- 
dant for  3002.  On  the  execution  of  the  deed  the- 
defendant  gave  the  plaintiff  a  letter  by  which  h» 
agreed  to  resell  the  lOOOl.  to  the  plaintiff  within 
two  months  on  payment  to  the  de»ndant  of  6001. 
The  plaintiff  had  no  independent  advice  in  the- 
matter,  but  wrote  a  letter  to  the  defendant  prior 
to  the  nle  showing  he  understood  the  nature  of 
the  bargain  into  wnich  he  was  about  to  enter. 
There  was  evidence  that  the  value  of  the  rever- 
sion of  lOOOi.  in  the  market  was  over  6001. ;  and  it 
also  appeared  that  the  defendant  dictated  a  letter 
for  the  plaintiff  to  send  to  the  solicitors  of  the 
trustees  of  the  fund  making  inq^uiries  as  to  it, 
which  did  not  say  he  wanted  the  information  for 
the  purpose  of  borrowing  money,  but  gave  another 
reason.  Held,  that  the  purchase  was  not  otHj  made 
at  an  undervalue,  but  there  had  been  unfair  deal- 
ing on  the  part  of  the  defendant,  and  therefore 
the  transaction  must  be  set  aside  on  payment  by 
the  plaintiff  of  3002.  and  interest  at  5  per  osnt. 
(Brenchley  v.  Higgins.)      751 

BIVEB. 

Pollution — Agreement — Breach  of  agreement — Lia- 
bilitr  of  local  authority — "  Causing  or  suffering 
to  now." — By  an  agreement  made  between  the 
predecessors  of  the  appellants,  the  local  board, 
and  the  owner  of  a  margarine  factory  it  was 
agreed  that  the  owner  of  the  factory,  subject  to 
certain  conditions,  should  be  entitled  to  disohawe 
the  liquids  and  eiHuent  from  the  factory  into  ^e 
sewers  of  such  board.  A  sewatre  farm,  owned  by 
the  board,  became  vested  in  the  appellants,  and, 
owing  to  a  breach  of  the  agreement  by  the  faotoiy 
owner,  the  soil  of  the  farm  became  dogrged  ana 
rendered  less  capable  of  filtering  the  sewage  in 
the  appellants'  district.  By  reason  thereof  sewage 
and  other  offenBive  matter  flowed  into  the  river  B. 
from  the  appellants'  sewage  works.  Held,  that 
the  appellants  "caused  or  suffered  to  Sow  or 
pass  "  sewage  and  other  injurious  matter  into  the 
river  B.  within  seot.  13  (1)  of  the  Middlesex 
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Conner  Coimoil  Aot  1898.  (Sontiull  Norwood 
Urbui  Distriot  Connoil,  appa.  v.  Middlenz 
Comitiir  Oonneil,  reap*.)       .page  742 

SETTLED  ESTATES. 
Capital  monm — I«rge  bnildii^  let  off  in  offioes — 
Dry-rot — Now  ooncreta  floor — "  Alterations  " — 
Intention  tolet^^pitel  moneyB  had  been  qipliad 
under  an  order  of  the  oonrt  in  the  pnrohaie  of  a 
laiye  bnilding  eitnated  in  the  oity  of  London  and 
let  oat  aa  oiBoea  to  mambera  of  the  Stook  Ezohan«(e. 
The  boaament  hod  been  invaded  hj  dr;^-rot,  and 
application  was  made  by  the  tenant  for  life,  under 
the  Settled  Land  Aot  1890,  a.  13  (ii.),  for  an  order 
aathoriaiiiK  the  ezpanditaze  ont  of  capital  monaya 
remaining  in  oonrt  ot  a  aniBaient  aum  to  lay  down 
a  oooereto  iloor.  whereby  it  waa  antioipatod  that 
ike  gpread  of  toe  miaohief  would  be  effaotnally 
■topped.  Praotioally  all  the  rooma  were  let, 
moatly  at  yearly  tenanoiea,  but  the  baaement 
tenaata  ware  oomplaininir,  and  their  floora  had 
bad  to  be  repaired  on  numerouaoooaaions.  Held, 
t^  the  proposed  works  were  an  "  alteration 
witUn  the  meaning  of  the  snb-aeotion,  and  were, 
moreoTer,  an  "alteration  reaaonably  neoeaaary 
or  proper  to  enable"  the  bnildinff  to  be  let. 
Held  alao,  that  "present  intention  to  let,"  aa  laid 
down  in  Be  TeUner't  Settled  Xttatte  (68  L.  T.  Bep. 
278 ;  (1883)  1  Ch.  158)  and  Re  Lord  OeraTd't  Settled 
Estate*  (89  L.  T.  Bap.  393 ;  (1898)  3  Ch.  252)  meana 
intention  to  let  aa  diatinirniahed  from  intention  to 
ooenpy,  and  that  it  is  not  easential  for  the  appli- 
cation of  the  snb-aeotion  that  there  ahoald  be  an 
immediate  intention  to  find  a  tenant.  (Standford 
v.Bob«rta)     756 

Maosian-hoiue  —  Starnctnial  alterations  —  Babnild- 
ing.— It  waa  proposed  to  pull  down  a  substantial 
portiott  of  the  maasion-hoDae,  oonsistinir  of  some 
old  and  inoonTenient  rooms,  and  upon  the  site 
thereof  to  build  other  rooms  ;  and,  so  far  aa  they 
wars  available  for  the  Durpoae,  to  nae  the  old 
walls  both  internal  and  external.  Held  that  thia 
would  not  be  a  "  re-bnildiuK  "  within  the  meaning 
of  leot  13  (IT.)  of  the  Settled  Land  Aot  1890. 
(Be  Wright'a  Settled  Estates.) 159 

Hergar — Agreement  for  leaae  —  Lessee  becomes 
tenant  for  life— bitantion — Benefit  of  lessee. — 
The  prinoiple  adopted  in  Oriee  y.  Shaw  (10  Hare, 
76)  reapeoting  the  nerger  of  charges  applies 
equally  to  the  merger  of  leases.  In  dealing  with 
the  question  of  merger,  the  principle  by  wbioh 
the  oonrt  ia  gnided  ia  the  incsntion  ;  and  in  the 
ihaance  of  ezpresa  intention,  either  documentary 
or  verbal,  the  oonrt  looks  to  the  benefit  of  the 
parson  in  whom  the  two  estates  became  veeted. 
W.  y.  J.  entered  into  posaeasion  of  a  portion  of 
certain  settled  estatea  nnder  an  element  for 
a  Icaae  ot  ninety -nine  years  made  with  the  tenant 
for  life;  and  subsequently  himself  became  the 
tenant  for  life.  There  waa  no  proof  of  express 
Jitention  on  the  put  of  W.  V.  J.  that  the  estates 
abonld  msrge,  and  it  waa  clearly  to  his  benefit  that 
the  estates  should  not  merge.  Held,  accordingly, 
that  there  was  no  merger.  (Ingle  v.  Yaughan- 
Jenkina.) 155 

Tenant  for  life— Powers  of  leasing— Mining  leasee— 
Banta  nun^ng  aooording  to  aelling  prices  of 
Tnirnrsls  rnirnr  in  will— First  in  point  of  time — 
fSvoDrable  to  donee. — Exeroiaa  of  power. — Where 
mining  leases  were  graoted  by  a  tenant  for  life 
lesemng  rents  varying  according  to  the  prioe  of 
the  minanla  gotten,  and  were  validly  granted 
sitber  nnder  the  powera  conferred  by  the  Settled 
Land  Acta  or  nnder  the  powers  contained  in  the 
will  of  a  testator  who  died  before  the  1st  Jan. 
1883:  Held,  tiiat  snoh  leases  were  presumed  to 
have  been  granted  nnder  the  power  oontaioed  in 
the  will  bsoaose  snoh  power  (1)  was  earlier  in 
point  of  time,  and  (2)  waa  more  favourable  to  the 
donee  in  that  it  aeonred  him  a  larger  income. 
Whether  snoh  of  the  loassa  as  were  granted 
between  the  paaaing  of  the  Settled  Land  Aot  1883 
aal  the  Settled  Land  Aot  1890,  raaerrin^  rente 
vaiying  aooording  to  the  prioe  of  the  minerals, 


oonld  have  been  granted  nnder  the  powera  con- 
ferred by  the  Settled  Land  Aot  1882,  quxre.  (Earl 
of  Lonsdale  «.  Lowther.)    page  312 

Tenant  for  life— Powers  of  tenant  for  life— Estate  or 
interest  in  possession  subject  to  term — Trust  for 
aooamulation  to  increase  estate. — A  tenant  in 
1»il  in  poaseBsion  of  real  estates  under  a  will 
disentailed  them,  and  by  his  marriage  aettlement 
made  in  1894  conveyed  them,  anbject  to  certain 
annnitiea  given  by  the  will,  to  trustees  for  a  term 
of  twenty-one  years  and  subject  thereto  to  the 
use  of  himself  for  life  with  remainder  over  in 
aiartot  aettlement.  The  trusts  of  the  term  were 
for  insuring  and  maintaiiiing  buildings  on  the 
estate,  for  the  benefit  of  the  settlor  and  his  lasns, 
and  for  the  accumulation  of  the  residne  of  the 
rents  in  order  to  increase  the  estate.  Held, 
that  the  ssttlor  having  an  estate  or  interest  in 
possession  anbject  to  a  trust  for  aoonmnlatipn  fpr 
"  other  purpose  "  could  under  sect.  58  (1)  (vi)  of 
the  Settled  Land  Aot  1882  exeroiaa  the  powers  of 
a  tenant  for  life.   (Be  Martyn  ;  Coode  v.  Martyn.)  146 

Tenant  for  life  subject  to  term  for  discharge  of 
incumbrances — Posaeasion  and  management  given 
to  truateea  of  term— Bight  of  tenant  for  lueto 
poeaesaion— Settled  Land  Act  1882  (45  *  46  Viet, 
c.  38),  s.  2,  sub-ss.  (5),  (7);  a.  53;  s.  58,  sub- 
s.  1  (6),  (9).— A  testator  devised  certain  estates 
to  tnutees  for  a  term  of  years  upon  trust  to 
manage  the  aame  and  receive  the  tents  and  profita 
^ereM  until  certain  inonmbrancea  thereon  had 
been  paid  off,  and  subject  thereto  to  uses  under 
which  A.  was  tenant  for  life  and  his  infant  son 
was  tenant  in  tail  in  remainder.  The  truateea 
had  ont  of  the  rente  and  profita  greatly  reduced 
the  incnmbranoee,  but  had  not  had  time  to  pay 
them  off,  and  they  objected  to  hand  over  the 
management  of  the  eatates  to  the  tenant  for  life 
as  calculated,  in  tiieir  opinion,  to  be  prejudicial 
to  the  carrying  into  execution  of  the  tmst  of  the 
term,  and  to  the  interests  of  the  infant  remain- 
derman.  Held,  that  the  tenant  for  life  was  en- 
titled to  the  poaaeesion  of  the  eatatea  and  to  the 
custody  of  the  title  deeds  upon  his  undertaking 
to  account  for  the  rents  and  to  hand  over  the 
surplus  rents  to  the  trustees  to  be  applied  by 
them  in  oarrying  out  the  trusta  of  the  term,  ana 
alao  to  pay  an  occupation  rent  in  oaae  he  ahonid 
occupy  any  part  of  the  eatatea,  and  upon  hie 
giving  aeonrity  to  the  aatisf action  of  the  judge  in 
chambers  for  the  due  performance  of  snob  under- 
taking. (He  Money -Kyrle;  Money- Kyrle  «. 
Money-Kyrle.)        74 

Tmat  for  aale — Tenant  for  life — ^Interim  rente.— 
A  teatator  by  hie  will  gave  his  residuary  real 
and  peraonal  eatate  to  trustees  upon  tmst  for  sale 
and  conversion,  and  to  stand  poaaeaaed  of  the 
prooeeda  upon  toust  to  pay  the  income  to  his  wife 
for  life  and  then  in  trust  for  his  daughters.  The 
trustees  were  empowered  to  postpone  the  aale  and 
oonveraion  during  hie  vrife'a  life,  and  to  let  any 
hereditaments  for  the  tame  being  remaining 
unaold.  and  generally  to  manage  the  eatate  as 
they  should  think  fit.  There  was  no  direction 
as  to  the  rents  and  profita  of  the  hereditamenta 
remaining  unsold.  Held,  that  nnleea  tiie  aale 
waa  improperly  poatponed,  the  widow  was  en- 
titled to  the  rente  and  profita  of  the  real  eatate 
remaining  unsold ;  and,  aa  tenant  for  life  under 
the  Settled  Land  Acta,  waa  entitled  to  ezerdae 
the  powera  conferred  by  aect.  63  of  the  Settled 
Land  Aot  1882.  {Re  Searle  and  the  Settled  Land 
Acta.) 364 

(See  PsACTicx.) 

SETTLEMENT. 
Annuity  by  way  of  rentoharge — Charge  aacured  by 
a  term — Baiaing  arrears— Sale  of  inheritanoe. — 
By  an  ante-nuptial  aettlement  certain  lands  were 
gnmted  to  trustees  to  the  use  that  the  intending 
wife  should  receive  during  her  life  a  rentoharge 
of  5001.  to  be  charged  upon  and  issuing  and  pay- 
able out  of  the  lands ;  and,  sabjeot  to  sndoharged 
with  the  rentoharge,  the  lands  were  limited  to 
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the  trn(ta«8  for  the  term  of  ninety-nine  years 
npon  tnut,  if  the  rentoh&rge  should  be  in  arrear 
for  sixty  days,  to  raise  and  pay  the  rentoharge 
by  and  out  of  the  rents  and  profits,  or  by  mort- 
gatring  or  demising  the  lands  for  all  or  any  part 
of  the  term.  Held,  that  the  existence  of  the  term 
negatived  tiie  right  to  a  sale  of  the  lands  to  raise 
arrears  of  the  rentoharge.  (BUokbame  v.  Hope 
Edwardes.)      page  370 

Constmotion — Tmst  in  defanlt  of  children  of  the 
marriage  "  for  all  and  every  the  child  and  children 
or  grandchild  of  J.  O.  living  at  the  death  of  the 
survivor  of"  husband  and  wife.  By  an  ante- 
nnptial  settlement,  dated  the  aOth  Deo.  1858, 
made  npon  the  marriage  of  H,  C.  and  M.  P., 
certain  stocks  and  shares  were  directed  in  the 
events  which  happened  to  be  held  by  the  trustees 
in  tmst  "  for  all  and  every  the  child  and  children 
of  J.  O.  .  .  .  living  at  the  death  of  the  sur- 
vivor of"  H.  C.  and  U.  his  wife.  H.  C.  survived 
his  wife  and  died  on  the  14th  Jan.  1900 ;  J.  0.  had 
thirteen  ohildren,  of  whom  eight  survived  H.  C. 
and  were  now  living,  and  one  died  in  the  lifetime 
of  H.  C,  leaving  one  only  child.  Of  the  eight 
living  ohildren,  some  were  married  and  some  Bad 
ohildren.  Held,  that  "and "could  not  be  read 
"or"  so  as  to  substitute  grandchildren,  being 
ohildren  of  members  of  the  first  class  to  take,  for 
the  parent  dying  before  the  period  at  which  the 
first  class  waa  to  be  ascertained,  and  that  the 
children  of  parents  dying  before  the  period  of  dis- 
tribution could  not  take.  {Be  Coley ;  Gibson  v. 
Gibson.)   671 

Power  of  jointuring  —  Construction  —  Power  to 
donee  to  appoint  to  any  woman  whom  he  may 
mar^  "—Power  exercisable  "as  often  as"  donee 
should  marry — Dissolution  of  marriage — Second 
marriage — Validity  of  power— Public  policy. — By 
an  indenture  of  resettlement  dated  the  14th  July 
1866  the  eighth  Duke  of  M.  was  smpowered  at 
any  time  or  times,  either  before  or  after  his 
marriage  with  any  woman,  by  any  deed  or  deeds 
or  by  will  or  codicil  to  appoint  to  any  woman 
whom  he  might  so  marry,  for  her  life  or  for  any 
less  period,  any  yearly  rentcharge  or  rentoharges 
by  way  of  jointure,  not  exceediing  in  the  whole 
the  y,early  sums  following  (that  was  to  say) :  If 
the  eighth  duke,  then  Marquis  of  B.,  should  die 
in  the  lifetime  of  the  seventh  duke,  then  during 
the  life  of  the  seventh  duke  the  sum  of  ISOOI.,  and 
from  and  after  his  death  the  sum  of  20001.,  but  if 
tiie  eighth  duke  diould  survive  the  seventh  duke 
the  yearly  sum  of  2S00I. ;  and  it  was  declared  that 
the  power  of  jointuring  mi^t  be  exercised  so 
often  as  the  eighth  duke  should  marry ;  and  it 
was  provided  that  the  premises  appointed  by  the 
resettlement  should  not  by  means  of  a  jointure 
rentoharge  of  25001.  whioh  had  been  limited  to 
the  wife  of  the  seventh  duke,  or  by  means  of  any 
jointure  or  jointures  created  under  the  before- 
mentioned  power,  be  at  any  one  time  liable  to  the 
payment  of  any  annual  sum  or  sums  for  jointurea 
exceeding  in  the  whole  the  sum  of  40001.  By  a 
settlement,  dated  the  6th  Nov.  1869,  and  made  on 
the  marriajge  of  the  llarqnis  of  B.  (the  eighth 
duke),  he  appointed  to  the  use  of  his  wife,  if  he 
should  die  in  the  lifetime  of  the  seventh  duke, 
then  during  the  life  of  the  seventh  duke  the  yearly 
sum  of  ISOOl.,  and  after  his  death  the  yearly  sum 
of  20001. :  but  if  the  eighth  duke  should  survive 
the  seventh  duke  the  yearly  sum  of  25001.  The 
seventh  duke  died  on  the  4th  July  1883.  On  the 
10th  Feb.  1888  a  decree  niti  for  the  dissolution  of 
her  marriage  with  the  eighth  duke  was  made  on 
the  petition  of  his  wife,  and  it  was  made  absolute 
on  the  20th  Nov.  1883.  The  eighth  duke  married 
the  plaintilT  on  the  29th  June  1888,  and  by  a 
settlement  made  on  the  5th  Dec.  1888  he  appointed 
to  her  use  during  her  life,  in  cage  she  should 
survive  him,  a  yearly  rentoharge  of  25001.  by  way 
of  jointure.  The  eighth  dake  died  on  the  9thNov. 
18^,  and  the  wife  of  the  seventh  duke  died  on  the 
16th  April  1899.  Held,  that,  upon  the  true  oon- 
stmction  of  the  resettlement,  the  eighth  duke's 
power  of  jointuring  as  often  as  he  should  marry 


was  not  limited  in  the  event  of  a  second  legal 
marriage,  although  his  first  wife  was  living ;  and 
that  there  was  nothing  in  the  power  which  was 
contrary  to  public  policy.  (Lily  Dowager  Duchess 
of  Marlborough  v.  Duke  of  Marlborough.)  ...page  578 

Rpntification — Intention. — Action  by  R.,  married  in 
1872,  for  rectification  of  a  post.nnptial  setlle- 
ment.  On  the  13th  March  iS7ii,  U.,  being  about 
to  become  a  stockbroker,  executed  a  voluntary 
settlement  of  certain  property.  The  property 
was  settled  npon  his  wife  for  lite,  with  remainder 
to  her  ohildren.  On  the  29th  Sept.  1899  M» 
R.  died.  Held,  that  the  object  of  the  settlement 
waa  to  provide  for  the  plaintiff's  wife  and 
ohildren  ia  case  of  bankruptcy  ;  on  the  evidence 
the  life  interest  in  favour  of  the  plaintiff  was 
intentionally  omitted,  and  the  court  therefore 
would  not  interfere.    (Bake  v.  Hooper.)    669 

SHERIFF. 
(See  Ratins.) 

SHIPPING. 

Charter-party  —  Colliery  guarantee  —  Demurrage — 
"  Colliery  working  days." — By  a  charter-party 
which  incorporate  a  "  colliery  guarantee  "  the 
charterers  agreed  to  load  a  ship  with  coal  "  in 
twelve  clear  working  days,  Sundays  and  holidays 
excepted."  Held,  that,  in  the  absence  of  evi- 
dence of  any  special  meaning  attached  to  the 
words,  "working  days  "  meant  days  on  whioh  the 
collieries  usually  worked,  not  days  on  which  they 
actually  worked,  and  that  the  shipowners  were 
entitled  to  demurrage  in  respeot  of  a  delay  in 
the  loading  caused  by  a  strike  at  the  collieries, 
^axon  Steismship  Company  v.  Union  Steamship 
Company.)        106 

Demurrage— Discharge  "  with  all  despatch  as 

onstomarjr" — Discharge  into  railway  waggons — 
Delay  owing  to  difficulty  in  procanng  waggons 
—  Obligation    of   charterers.  —  By    a    charter- 

Sarty  it  was  a^reeed  that  the  vessel  should  be 
isoharged  "  with  all  despatch  as  customary." 
The  rule  or  custom  at  the  port  of  disoharge  was 
that  cargo  should  be  delivered  into  railway 
waggons  and  in  no  other  way.  The  charterers 
made  the  usual  arrangements  with  a  railway  com- 
pany for  the  supply  of  waggons  to  receive  the 
cargo  at  the  ship's  side.  Owing  to  great  pretsnre 
of  work  at  the  port  when  the  vessel  arrived 
there  waa  great  difficulty  in  procuring  sufficient 
waggons,  and  the  discharge  of  the  cwgo  was 
thereby  delated  for  many  days.  The  charterers 
were  not  guilty  of  any  negligence,  but  did  their 
best  to  procure  sufficient  waggons,  and  used  the 
wagons  with  proper  despatch  when  they  had 
obtained  them.  Held,  that  the  obligation  of  tike 
charterers  was  to  use  all  reasonable  diligence 
under  the  existing  circumstances  in  procuring  the 
discharge  of  the  cargo  within  a  reasonable  time, 
and  that  they  had  fulfilled  that  obligation  and 
weienot  liable  for  the  delay.     (LyIe  Slipping 

Company  v.  Cardiff  Corporation.)    329 

Oblintion  to  supply  ballast. — By  a  charter- 
party  which  did  not  amount  to  a  demise  or  parting 
with  the  possession  of  the  ship  by  the  owners,  a 
ship  waa,  in  consideration  of  a  certain  sum  per 
month,  placed  at  the  dinposal  of  the  charterers 
ti  be  employed  in  the  conveyance  of  lawful  mer- 
chandise and  (or)  passengers  between  certain 
ports,  and  it  was  stated  that  she  was  let  for  the 
sole  use  and  benefit  of  the  charterers  from  a 
specified  date  on  whioh  sbe  was  to  be  placed 
with  clear  holds  "  at  the  disposal  of  the  char- 
terers, they  having  the  "  whole  reach  or  burthen  " 
of  the  vessel,  proper  and  sufficient  room  being 
reserved  to  the  owners  for  the  officers,  crew, 
tackle,  furniture,  stores,  and  provisions.  Hold, 
that  the  terms  of  the  charter-party  did  not  rebut 
the  ordinary  implication  by  wliich  the  obligatioa 
of  supplying  such  ballast  as  may  be  necessary  for 
the  safe  navigation  of  the  ship  rests  with  the 
owner.  (Weir  and  Co.  v.  tTnion  Steamship  Com- 
pany.)     91 
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Chaitor-putr — Option  of  olutrteien  to  oanoel  on 
iMD-crriTal  of  ninal  by  flzed  date— Impoaiibility  of 
uriTsl — llufnml  to  pTooeed — Injonotion.— By  a 
«haxtsr>party  the  ahipowner  atrreed  that  his  veaael 
ahonld  piooeed  to  a  named  i>ort  and  there  load  a 
eano  for  the  oharterer,  and  it  was  provided  that, 
if  toe  Teasel  should  not  be  at  that  port  ready  to 
load  by  a  specified  date,  the  charterer  should  b«  at 
liberty  to  oanoel  the  oharter-party.  The  vessel  was 
then  it  another  port  naloading,  and  was  delayed  in 
doing  so  for  so  long  that  it  beoune  impossible  for 
her  to  arrive  at  the  agreed  port  by  the  specified 
date.  The  charterer  refosed  to  extend  the  time 
for  canoellatioD,  or  to  promise  to  load  the  vessal 
if  she  prooeeded  to  tiie  agreed  port,  and  said  that 
if  he  did  load,  the  rate  of  freight  most  be  reduced, 
■ad  he  insisted  on  the  vessel  prooeediog  to  the 
agreed  port.  The  shipowner  therenpon  refused 
to  sand  his  vessel  there.  Held,  tliat  an  ininnotion 
onght  not  to  be  granted  to  restrain  the  ship- 
owner from  using  the  vessel  for  any  purposes 
other  tlian  those  of  the  charter-party.  (BncKnall 
Brothers  V.  Tatem  and  Co.) page  HI 

Collisian — Oompolsory  pilotage — BIyth  Harbour — 
Biver  Tyne  Fiktage  District.— Seot.  6  of  41 
Geo.  8,  o.  Izzzvi.,  which  made  pilotage  oompul- 
amy  on  foreign  vessels  coming  in  or  out  of  the 
pout  of  Newoastle-upon-Tyne,  or  any  of  the  creeks 
or  members  thereof,  applies  to  the  port  of  Blyth, 
and  is  stlU  unrepealed  in  respect  n  suoh  vessels 
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J  in  or  out  of  Blyth.     (2^e  Hoiar.)    436 

-  Vog — Speed. — ^A  passenger  steamsUp,  fitted 
with  twin  screws,  wnich  was  proceeding  at  the 
Btte  of  mne  and  a  half  knots  an  hour  in  a  dense 
fog,  was  held  not  to  be  going  at  a  moderate  speed, 
and  to  have  committed  a  breach  of  art.  16  of  the 
Begnlations  for  Preventing  Collisions  at  Sea, 
although  it  was  proved  tliat  her  engines  were  so 
eoDstracted  that  she  could  not  go  slower.  That 
artiole  is  imperative,  and  therefore  aJtluragh  such 
oooeequences  as  loss  of  huidiness  and  the  risk  of 
loss  of  position  may  result  from  prooeeding  at  a 
lower  rate  of  speed,  which  may  oe  attained  by 
oocaaioBaUy  stopping  hsr  engines,  considerations 
of  tiiat  natore  do  not  justify  a  vessel  in  prooeeding 
at  more  than  a  moderate  speed.  As  a  general  rule, 
speed  such  that  another  vessel  cannot  be  avoided 
after  being  seen  is  excessive.    {The  Campania.)...  511 

Narrow    channel  —  Vessel   turning  round. — 

Art.  25  of  the  Begnlations  for  Preventing  Colli- 
■ions  at  Sea  is  not  infringed  by  a  vessel  turning 
round  in  a  narrow  channel  whereby  some  portion 
of  her  length  must  necessarily  during  the  process 
fail  to  remain  on  that  side  of  the  fairway  or 
mid-channel  which  lies  on  her  starboard  side. 
iTha  Whitliebum.) 

Vessel  acting  under  continuous  starboard  helm 

— Conrse  autfaorissd  or  required  by  mice — Duty 
to  soand  helm  signal. — Art.  28  of  the  Begnlations 
for  Preventing  Collisions  at  Sea  is  limited  in  its 
amtUcation,  and  only  applies  where  a  vessel  is 
tasiog  a  course  in  order  to  give  effect  to  the 
Beenhttions  for  Preventing  Collisions  at  Sea; 
heiio*  where  a  vessel  leaving  dock  nnder  star- 
board helm  sifihted  another  vessel  on  her  port 
bow  and  contmued  on  her  starboard  helm,  she 
was  held  not  bound  nnder  art.  28  to  give  a  two- 
blaat  signal.    (The  Moume.)     748 

Goneral  average — Loss  occasioned  by  de&nlt  of 
master — Negligence  clause — Eight  of  shipowner 
to  contribution. — If  the  charter-party  or  bill  of 
lading  under  which  goods  are  carried  contains  a 
olaose  excepting  liauUty  for  negligence  of  the 
eerrants  of  the  shipowner,  the  shipowner  is 
entitled  to  contribution  from  the  owner  of  the 
goods  for  general  average  expenses  althoogh  they 
have  been  occasioned  tnrough  the  negUgenoo  of 
the  master.  (Uilbum  and  Co.  v.  Jamaica  Fruit 
Imparting  and  Trading  Company  of  London.)     ...  381 

Saorifioe  of  freight — Aluuidoninent  of  voyage. 

— A  oargo  of  coal,  which  was  being  carried  on  a 
voyage  from  C.  to  E.,  became  heated  during  the 
ToyaM,  and  the  master  for  the  safety  of  the  ship, 
trigm,  and  oaiso,  made  for  B.  and  put  in  there. 
The  eaiso  was  were  unloaded,  and  was  found  to 


be  in  such  a  state  that  it  could  not  safsly  be 
carried  to  E.  The  oargo  was  thereupon  sold,  and 
the  voyage  was  abandoned,  the  nreight  being 
thereby  lost.  Held,  that  there  was  no  genera! 
average  sacrifice  of  the  freight  which  could  give  a 
right  to  general  average  contribution.  (Iredale 
and  another  v.  China  Traders  Insurance 
Company.)       pa^/e  899 

Salvage — Pilot — Services  bsyond  ordinary  scope  of 
enimoyment — Merchant  Shipping  Act  1894,  s.  593. 
— When  a  pilot  in  charge  ol  a  ship  sngaged  in 
salving  another  performed  servioes  which  could 
not  reasonably  be  oonsidered  to  come  within  the 
scope  of  his  contract  as  pilot,  he  vras  held 
entitled  to  receive  salvage  frcsn  the  owners  of  the 
salved  vessel.    {The  Santiago.) 439 

Salvage  arising  from  collision — Tn^  towing  vessel 
up  to  her  anchor- Lights — Preliminary  deOnition. 
^Tngs  towing  a  vsssel,  whioh  has  her  anchor  on 
the  ground,  up  to  her  anchor  are  steam  vessels  tow- 
ing another  vessel  within  the  meaning  of  art.  3 
of  the  Regulations  for  Preventing  Collisions  at 
Sea,  and  must  carry  their  side  lights  and  their 
towing  lights.  Bemble,  a  vesssl,  which  is  held  np 
by  her  anohor,  in  the  conrse  of  being  towed  up  to 
it  hj  steam  tugs,  is  not  a  veesel  being  towed 
within  the  meamng  of  art.  6  of  the  Begolatiaiia 
for  Preventing  Collisions  at  Sea,  but  is  a  vessel 
at  anchor,  andmust  exhibit  only  her  anohor  light. 
(The  Bomance.)      488 

soLiorroB. 

Conflicting  interests — Agreement  to  share  costs — 
Professional  misconduct  —  Solicitors  Act  1888 
(51  A  52  Vict.  e.  65).— Where  solicitors  rspresent 
conflicting  interests  in  litigious  prooeecungs  of 
any  Und,  any  undisclosed  arrangement  or  under- 
standing  or  praotioe  whereby  a  share  of  profit, 
whether  called  "  agency  "  or  any  other  name,  is 
paid,  is  professional  misconduct.  {Be  Four 
Solicitors;  fzparte  Incorporated  Law  Society.)...  481 

Costs — Action  on  behalf  of  infanta  to  rsoover  trust 
funds — Compromise  of  action— Common  law  lien 
on  trust  funds  in  respect  of  liis  costs.— Where  the 
compromise  of  an  action  is  sanotionsd  by  the 
oonrt  on  behalf  of  infants,  and  a  fund  iM  directed 
to  lie  paid  to  them,  without  ressrving  the  rights 
of  the  solicitor  who  has  acted  for  them  in  the  pro- 
ceedings, he  is  not  thereby  deprived  of  his  ordi- 
nary common  law  lien  for  his  costs,  upon  the  fund 
so  recovered  or  preserved  through  his  instrasMu- 
tality,  which  he  would  have  had  if  the  parties  to 
the  compromise  had  all  been  tut  jwri*.  {Re 
Wright's  Settlement ;  Wright  r.  Sanderson;  Re 
Sanderson's  Settlement ;  Wright  v.  Sanderson.)...  515 

Taxation — Application  by  ceetui  gue  trvst — 

Pamaent  by  trustee — Lapse  of  twelve  months — 
SoUoitors  Act  1843  (6  A  7  Vict.  c.  78).  ss.  39,  42.— 
Where  a  solicitor's  bill  has  been  paid  by  a  trustee, 
no  order  can  be  made  for  taxation  of  the  bill  on 
the  application  of  a  cestui  que  trust  where  such 
applioation  is  not  made  within  twelve  calendar 
months  after  the  payment  by  the  trustee.  (R« 
WeUbome.)     611 

Lien — Charging  order — Fund  in  court — Fn>perty 
recoverecT f  or  oompsny — Winding-up  order — Delay 
—No  intervening  rights— Discretion— Solicitors 
Act  1860  (23  A24 Vict.  c.  127),  s.  28.— The  juris- 
diction nnder  the  Solicitors  Act  1860  to  grant  a 
charging  order  over  a  fund  in  oonrt  is  discre- 
tionary._  Mere  delay  where  no  intervening  rights 
have  arisen  is  not  sufficient  to  deprive  a  solicitor 
of  his  right  to  suoh  order.  The  Act  hss  not 
abrogated  the  common  law  lien,  but  a  charging 
order  may  be  made  in  aid  of  snob  lien.  {Be  Bom ; 
Cnmock  v.  Bom.) 51 

Partnership — Dissolution — Agreement  not  to  trans- 
act bnsiness  with  original  clisnts— Injunotion. — 
In  July  1880  the  pbintifC  and  the  defendant 
entered  into  partnership  as  soUoitors.  CUnse  7 
of  the  partnership  agreement  provided :  "  Either 
parljy  is  to  be  at  liberty  to  transact  any  business 
in  his  own  name  (if  he  wishes  to  do  so),  and  also 
to  transact  any  business  for  soy  private  friends, 
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or  ^oor  penonB,  without  oharKe,  he  in  inoh  oaae 
payuiKMl office  ontof  pooket  ezpsnseB."  ClftvaaS 
provided :  "  Either  partj  is  to  be  at  liberty  to 
tarmiiiate  this  agreement  bv  three  months'  notice 
in  writing  at  any  time,  and  in  snoh  ease  neither 
is  to  ttmniaot  any  business  for,  or  in  any  way  to 
inflnenoe  bosiness  with  any  clients  who  were 
oriicinal  clients  of  the  other.  No  notice  was 
given  to  terminate  the  partnership,  bat  it  was 
dissolyed  by  mntoal  consent  on  the  10th  Aog. 
1809.  The  plaintiff  now  mored  for  an  injunction. 
Held,  that,  notwithstanding  no  notice  waH  given, 
the  eiyhth  clause  of  the  sgrsement  came  into 
operation  when  the  partnership  was  dissolved  on 
the  10th  Aug. ;  that  orginal  clients  "  comprised 
those  who  were  olients  of  either  plaintiff  or  de- 
fendant before  they  became  paitiiers,  and  also 
those  for  whom  the  plaintiff  or  defendant  in 
pursnanoe  of  olaose  7,  transacted  bosiness  as  for 
^vate  friends  or  poor  persons.  (Badham  v. 
Williams.) page  141 

Undertaking  to  enter  i4>pearanoe  to  writ— Delav  of 
eighteen  months  in  prosecntion  of  aotion — Limit 
of  such  undertaking  —  Attachment  —  Orders 
Vin.,  r.  1 ;  1£.,  r.  1 1x11.,  r.  18.— The  plaintJB 
in  an  aotion  which  had  been  commenced  in  Feb. 
1899  claimed  an  account  of  the  profits  made  by 
the  defendants  on  a  resale  of  certain  property  to 
a  company,  and  for  an  order  to  pay  miat  should 
be  found  one  on  taking  snoh  account.  On  the 
margin  of  tiie  writ  appeared  an  indorsement  by 
the  defendants'  soUoitors  that  they  accepted 
service  for  the  defendants,  and  would  "  enter 
iq>peaiaoce  in  due  course."  Negotiations  for  a 
settlement  took  place,  and  finally  the  time  was  by 
agreement  extended  to  the  30th  April  1899,  since 
wnen  nothing  had  been  done.  The  plaintiff 
required  the  defendants'  solicitors  to  enter  ap- 
pearance in  accordance  with  their  undertaking, 
bnt  this  they  refused  to  do,  on  the  ground  that 
there  was  no  writ  in  ezistenou  now,  and  that  the 
nndeitaking  had  run  out  at  the  end  of  twelve 
months  from  the  time  when  it  was  given.  The 
plaintiff  thereupon  moved  to  attaoh  the  defen- 
dants' soUoitors  on  aoeount  of  their  recusal. 
Held,  that  the  defendants'  soUoitors  were  subject 
to  the  jurisdiction  of  the  court,  and  that  they 
must  be  ordered  forthwith  to  enter  an  appearance 
to  the  writ ;  and  that  if  there  should  be  any  diffi- 
onlljy  in  the  matter  then  an  application  should  be 
again  made  to  commit  them.  {R»  Kerly,  Son, 
and  Verden.) 534,  699 

SPECIFIC  PEBFOBHANCE. 

(See  Vemdob  and  Purchasib.) 

STAMP  DUTY. 

"Marketable  security" — "Instrument  to  Ixater 
...  by  means  of  which  stock  "  is  transferred. 
— A  oertifloate  for  4  per  oent.  debenture  stock  of 
a  foreign  railway  certified  that  the  appellant  was 
the  owner  of  a  certain  amount  of  suou  stock,  and 
tiiere  was  indorsed  on  such  certificate  a  form  of 
transfer  signed  by  the  appellant,  the  name  of  the 
transferee  being  left  in  blank.  It  was  admitted 
that  snoh  certificates  with  the  transfer  in  blank 
therein  were  by  usage  treated  as  sufficient  for  the 
purpose  of  effecting  the  sale  in  the  stock  markets 
of  the  United  Kingdom  of  the  stock  referred  to 
therein ;  but  such  stock  was  really  transferable 
only  in  the  books  of  the  railway  company  upon 
production  of  such  certificate.  The  debenture 
stook  was  share  capital  of  the  railway  company, 
enabling  the  holder  to  vote  at  the  election  of 
direotors,  bnt  it  was  secured  or  preferred  under  a 
a  trust  deed  which  enabled  the  holders  of  the 
debenture  stook,  if  the  interest  on  their  stock  was 
not  duly  paid,  to  take  the  management  of  the  rail- 
way out  of  the  hands  of  the  direotors,  and  vest  it 
in  a  finance  committee  elected  by  themselves. 
Held,  that  the  certificate  as  indorsed  was  a 
marketable  security  within  sect.  4  (1)  of  the 
Finance  Act  1899.  (Noakes  v.  Commissioners  of 
Inlsnd  Bevenue.) 714 


STATUTE  OP  LIMITATIONS. 
Concealed  fraud — Beal  Property  Limitation  Aot 
1833  &  A  i  Wm.  4,  0.  27),  s.  28— Beal  Property 
Limitation  Aot  1874  (37  &  38  Vict.  c.  57),  s.  1.— 
By  a  voluntary  oonvejrance  of  the  3rd  Sept.  1881 
C.  M.  oonvsyed  certain  real  property  to  hu  wife. 
B^  a  voluntary  conveyance  of  the  30th  Sept.  1884 
hu  wife  conveyed  the  same  property  to  her 
daughter,  the  plaintiff.  The  two  deeds  were 
deposited  in  an  envelope  by  the  wife  with  her 
solicitor,  to  whom  she  wrote  a  letter  requesting 
him  to  retain  the  deeds  until  after  the  death  of 
the  plaintiff's  father,  C.  M.,  when  they  were  to 
be  given  to  the  plaintiff,  provided  she  was  not  then 
the  wife  of  a  person  specified,  and  she  stated  she 
did  not  wish  the  plaintiff  to  know  of  the  existence 
of  the  two  deeds.  C.  M.  continued  in  possession 
of  the  house  until  he  died  on  the  25th  Aug.  1899, 
his  wife  having  predeceased  him,  and  the  plaintiff 
on  his  death  became  for  the  first  time  aware  of 
the  existence  of  the  conveyances,  and  oommenoed 
this  action  against  the  sole  executrix  and  residu- 
ary devisee  of  C.  M.  to  recover  the  property, 
alleging  the  deeds  had  been  fraudulently  oon- 
oealed  from  her,  and  the  defendant  pleaded  the 
Statute  of  Limitations.  There  waa  no  evidenoe 
that  C.  M.  was  aware  of  the  conveyance  to  the 
plaintiff.  Held,  by  Lord  Alverstone,  C.J.,  that 
there  had  been  a  "concealed  fraud,"  within 
sect.  26  of  the  Beal  Property  Timitation  Aot  1883, 
by  the  mother,  but  that  to  prevent  the  operation 
of  the  statute  the  "  ooneealed  fraud  "  must  be 
that  of  the  person  setting  up  the  statute  or  of 
someone  through  whom  that  person  claimed. 
Held,  by  Bigby,  L. J.,  that  tiiere  had  been  "  con- 
cealed fraud  "  within  sect.  26  on  the  part  of  the 
mother  whioh  had  deprived  the  plaintiff  of  the 
properly,  and  that  the  time  did  not  run  against 
the  plaintiff,  although  the  defendant  had  not  been 
party  or  privy  to  the  fraud  at  the  time  it  was 
perpetrated.  Held,  by  Williams,  L.J.,  that  the 
concealed  fraud,  to  come  within  sect.  26,  must  be 
the  fraud  of.  or  in  some  way  imputable  to,  the 
person  who  invoked  the  aid  of  the  statute ;  and 
that  wrongful  possession  by  a  trespasser  is  not 
concealed  fraud  witiiin  the  meaning  of  the  section. 
Held,  therefore  (Bigby,  L.J.  dissenting),  that  as 
there  had  been  no  concealed  fraud  on  tae  part  of 
the  defendant  the  Statute  of  Limitations  took 
effeot  and  the  plaintiff  waa  not  entitled  to  recover 
the  property.  (Be  McOaUum ;  MoCaUnm  «. 
McCallum.)     pag»  717 

TITLE  DEEDS. 
Lessor  and  lessee — Bight  to  lease — C^ant  of  new 
lease — Surrender  in  law. — A.  was  lessee  of  pre. 
mises  for  a  term  of  sixty-one  yean  from  the  29th 
Sept.  1859,  subject  to  an  underlease  of  part  of  the 
premises  to  B.  for  twenty-one  years  from  tiie  29tii 
Sept  1880.  In  March  1900  negotiations  took 
place  as  to  the  granting  of  a  new  lease  of  the  whole 
of  the  property  for  the  remainder  of  A.'s  term. 
This  was  ultimately  agreed,  bnt  A.'s  solicitor 
refused  to  complete  unless  the  lease  for  twenty- 
one  years  was  given  up.  B.'s  soUoitor  refused  to 
give  up  the  lease  unless  the  counterpart  lease 
was  handed  ovsr  to  him.  The  question  was  now 
raised  on  a  motion  for  judgment  on  admissions  in 
the  pleadings.  Por  A.  it  was  said  that  the  grant  * 
of  a  new  lease  was  equivalent  to  a  purchase  of  the 
existing  lease,  and  that  A.  was  therefore  entitied 
to  have  it  delivered  up.  The  oounterpart,  it  WH. 
said,  was  only  part  of  the  lease.  Held,  that  the 
lessee  was  entitled  to  retain  the  lease.  (Knight  v. 
WilUsms.) 730 

TBADE  MABK. 
(See  Patbntb,  Dkbioms,  and  Trasi  Masks.) 

TBADE  NAME. 

Similar  name— True  personal  name— Tendency  to 

deceive — Injunction.  —  The   plaintiffs   were  the 

proprietors  and  manufaotnren  of  a  preparation 

of   meat  juice,  whioh  for  many  years  had  been 
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adrvtiMd  and  sold  under  a  mune  whereof 
"  Valentine  "  formed  part.  The  defendant  oom- 
panj  was  promoted  oy  the  defendant  C.  B. 
Valeiitbie,  who  was  appointed  maDaging  direotor, 
for  the  pnrpoae  of  mannfaotarinr  and  lellinfr 
ezttaot  of  meat  in  the  shape  of  globales  in  a  pro- 
tn/tias  eorer,  aoooiding  to  hie  patented  inren- 
tion.  The  globnles  were  at  flrst  packed  in  boxes 
bearing  labels  deeoribing  them  as  "Valentine's 
Valtine  Meat  OIohnlesT'  the  word  "  Valtine" 
beini  a  registered  trade  mark  whioh  was  aoqnired 
hj  the  defendant  oompaBy,  on  its  formation, 
•from  the  defendant  C.  S.  Valentine.  Frevionsly 
there  was  no  preparation  of  meat  jnioe  or  extract 
on  the  market,  oonneoted  with  the  name  of 
"  Valentine,"  other  than  that  mannfaotnred  and 
sold  hj  the  plaintifti.  Accordingly  they  bronght 
an  metum  for  an  injnnation  to  leetrain  the  deten- 
daat  company  from  carrying  on  bnsinen  as 
mamfaetairerB  or  Tenders  of  any  preparation  of 
eztMct  of  meat  or  meat  jnioe  nnder  any  name  or 
tiOe  of  which  the  name  "  Valentine  "  or  "  Valen- 
tine's" formed  part,  and  to  restrain  the  defen> 
daat  C.  B.  Valentine  from  oartying  on  any  snoh 
bnaiaees  nnder  any  snoh  name  or  title  withoat 
elearly  diatingniahing  that  bnainesa  from  the 
I  of  the  plaintiffs.  Since  the  commence- 
i  of  the  aotum  the  description  on  the  labels 
issned  by  the  defendant  company  had  been 
altered  to  "  Valtine  Meat  Olobnles.'^  The  plain- 
tub  did  not  complain  thai  tiie  defendant  com- 
pai^  had  got  np  their  goods  so  as  to  resemble  the 
pbuntifls',  bnt  only  that  they  had  made  nse  of  the 
name  "  Valentine  in  snoh  a  way  as  to  deceire 
the  public  into  the  belief  that  the  goods  sold  by 
them  were  maDofactnred  by  the  plaintifFs.  Held, 
that  there  was,  in  principle,  no  distinction 
between  a  case  in  which  the  name,  of  the  nse  of 
wUoh  the  eomplaint  was  made,  was  the  name  of 
the  person  who  was  carrying  on  the  business  and 
a  ease  in  which  it  was  not  i  that  in  both  cases  the 
riple  of  Beddaway  y.  BavXam  (74  L.  T.  Bep. 
(1886)  A.  C.  199)  appUed ;  that  the  term 
"Valentine  Extract"  ooiua  not  be  used  in  oon- 
seotion  with  meat  jnioe  without  representing  the 
gooda  to  be  those  of  the  plaintiffs;  and  that, 
therefore,  they  were  entitled  to  the  relief  whioh 
they  asked,  and,  nnder  the  circnmstanoes,  the 
ininoatian  most  extend  to  the  nse  of  tiie  word 
"  Valtine."  Per  Collins,  L.J.  :  It  is  immaterial 
whether  the  deoeption  arises  from  the  nae  of 
a  name  whioh  is,  as  it  happens,  the  name  of  the 
defendant,  or  whether  it  arises  m>m  the  nse  of  any 
other  daaeription  whioh  in  a  sense  may  be  accn- 
rate  of  that  whioh  he  sells.  For  if  the  article 
wUok  he  sells  has  come  to  be  known  in  tiie 
market  aa  meaniiv  something  made  by  somebody 
other  than  himself,  it  is  impossible  for  him  to  seU 
it  tintpUeUer  by  that  name,  although  it  be  his 
own,  without  misleading  purohaaers.  (Valentine 
Heat  Jnioe  Company  v.  Valentine  Extract  Com- 
pany limited.) page  259 

(See  COMFAMT.) 

TRADE  UNION. 

Begiaiered  trade  union — Action  against  in  regis- 
tered name— Trade  Union  Act  1871  (34  A  35  Vict. 
o.  31)— Trade  Union  Aot  1876  (39  &  40  Vict.  e.  22). 
—The  proTiaions  of  the  Trade  Union  Acts  1871 
and  1876  do  not  enable  any  action  to  be  brought 
against  a  registered  trade  union  in  its  registered 
name.  (Tan  Vale  Bailway  Company  v.  Amain- 
gutted  Sooiety  of  Bailway  Serrattts  Mid  others.)...  474 

BeetaUnt  of  trade— Illegal  association— Expulsion 
Of  member— Injunction — Jnrisdiotian. — An  asso- 
eiaiioa  was  eomposed  of  dock  companies  and 
wavshonse  keepers  carrying  on  the  business  of 
waMbmiaing  tea  in  bond,  who  undertook  in 
writing  to  abide  by  and  obserre  the  rules  of  the 
asanrtsHon.  The  object  of  the  association  was 
stated  to  be  to  gire  facilities  to  the  wholesale 
tsada  in  tea  for  the  lodgment  and  tranamisaion  of 
wanaaals,  Ac,  and  to  provide  a  central  clearing 
house  where  all  wanante  and  orders  could  be 
lodged.     Bule  11  prorided  that  every  member 


should  charge  on  teas  the  reepeotiTe  charges  and 
rents  and  adhere  to  the  terms  and  conditions 
speoifled  in  the  sohednle  to  the  rules  and  should 
not  be  at  liber^  to  depart  therefrom  in  any  way. 
Bole  14  provided  that  no  subscriber  should  be 
entitled  to  warehouse  or  deposit  tea  with,  or  em- 
ploy in  connection  with  tea,  any  dock  company 
or  tea  warehouse  keeper  who  was  not  a  member 
of  tiie  olearing  house,  or  to  purchase  or  sample 
any  tea  from  the  warehouse  of  any  non-member. 
Bue  15  provided  that  any  member  breaking  or 
failhig  to  observe  any  of  the  rules  should  be  liable 
to  expulsion.    A  resolution  had  been  passed  ex- 

gelling  the  plaintiffs  on  the  gronnd  that  thejr  had 
roken  rule  11 ,  and  Kekewich,  J .  granted  an  injonc- 
tion  reetrainiiv  the  aasociation  nom  acting  on  the 
resolution.  Held,  that  the  injunction  must  be 
disohiffged  aa  the  association  was  a  "  trade  union" 
within  sect,  16  of  the  Trade  Union  Aot  1876 ;  and 
that  if  the  injunction  were  granted  the  court 
would  be  "  direcUy  enforcing  "  an  illegal  sgree- 
ment  in  restraint  of  trade  which  was  prohibited 
by  sect.  4,  sub-sect.  1,  of  the  Trade  Union  Act  1871. 
(Chamberlain's  Wharf  Limited  v.  Smith.)    ...pag*  238 

TRUSTEES. 

BeneAcial  owner — Bight  of  trustee  to  indemnity 
against  liabilities.— Where  the  legal  title  to  pro- 
perty is  vested  in  one  person,  and  another  person 
IB  the  sole  beneficial  owner,  nothing  more  is  re- 
quired to  create  the  relation  of  trustee  and  cettui 
que  trutt  between  such  persons.  The  facts  that 
there  was  nsver  any  contract  between  them,  as 
vendor  and  purchaser  or  otherwise,  that  the  cestui 
qxte  truit  did  not  create  the  trust,  or  reqnest  the 
trustee  to  act  for  him,  are  immaterial.  Where 
the  sole  ceattn  que  trust  is  a  person  lui  juris,  the 
right  of  the  trustee  to  indemnity  by  him  against 
liabilities  incurred  in  connection  with  the  trnsc 
property  is  not  limited  to  that  property.  (Hardoon 
«.  Belilios.)      573 

Breach  of  trust — Tmst  moneys  left  with  solicitor* 
—  Failure  of  solicitors  to  account  —  Belief — 
"  Honestly  and  reaaonably."— For  the  purpoees  of 
administering  the  testator's  estate,  the  executor* 
employed  a  firm  of  solicitors  of  high  standing  and 
good  repute.  The  estate  was  of  some  ma^tnde, 
and  the  administration  occupied  almost  six  years. 
The  executors  had  their  own  banking  account, 
bnt  permitted  certain  moneys  received  by  the  firm 
on  tneir  account  to  be  retained  by  the  firm,  and 
also  mads  payments  to  the  firm,  on  the  express 
statement  of  one  of  the  members  of  the  firm  that 
the  moneys  so  retained  and  the  payments  so  raad^ 
were  required  to  meet  debts  and  other  liabilitieo. 
When  tbey  had  acted  for  the  executors  for  more 
than  five  years,  the  solicitors  became  bankrupt ; 
and  at  that  time  there  was  a  balance  due  from 
tiiem  to  the  executors.  This  balance  representeJ 
about  one-fourteenth  of  all  the  moneys  that  had 
been  retained  by  the  solicitors,  or  paid  to  them  by 
the  executors.  Held,  that  the  executors  had  acted 
"  honestly  and  reasonably,  and  ought  fairly  to  bi 
excused'  and  were  therefore  entitled  to  relief 
under  sect.  3  of  the  Judicial  Trustees  Act  1896. 
(Bs  Lord  de  Clifford  ;  Lord  de  Clifford  v. 
QoUter.)   180 

Invaetment— Custody— Bonds  payable  to  bearer- 
Deposit  with  bankers  to  tmst.— Trustees  who  are 
authorised  to  hold  seoaritiae  payable  to  beuer 
with  coupons  for  interest  attached,  aa  investmeatt 
of  tmst  funds,  are  entitled  to  deposit  such  securi- 
ties with  the  bankers  to  the  trust  for  satd 
custody  and  collection  of  interest,  on  terms  which 
do  not  authorise  the  bankers  to  part  with  the 
securities  except  to  the  order  of  the  trustees, 
upon  obtaining  from  the  bankers  a  receipt  for 
the  securities.  (Re  De  Pothonier;  Dent  v.  De 
Pothonier.)      220 

Power  to  charge  for  services,  whether  or  not  in 
ordinary  course  of  profession  or  business — ^Atten- 
dance at  meetings  of  trustees— Time  and  tronble 
—Charges  disalWed.— The  common  form  clanae 
authorising  a  trustee  to  charge  and  be  paid  for 
woric  done  by  him  "  wheiiier  in  the    ordinaiy 
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conne  of  his  profeiaion  or  bnaineas  or  not"  doM 
not  jostifT  »  ohaige  for  time  and  tronble  in 
matter*  iltogether  ontaide  the  toopeof  hispro- 
feation  or  bnsineaa.  (Be  Bobinson ;  OarkKni  v. 
Dixon.)     p<ige  164 

(See  CauwTT— LxTHACT.) 

VAGRANT. 
Pen  on  enffering  from  dsltrium  trem&ru — "  Wilfnlly 
lef  onng  or  nerleotinir  "  to  maintain  himself  — A 
prrson,  KeneraUy  well  able  to  maintain  himself, 
rendered  incapable  of  so  maintaining  himself 
owing  to  an  attack  of  deUriim  trement,  was 
removed  from  his  lesidenoe  to  the  workhonse 
infirmary  of  the  St.  S.  Union.  Dnring  the  period 
for  which  he  was  detained  he  was  chargeable 
to  the  QnioD.  Held,  that  he  could  not  be  con- 
rioted  nnder  sect.  3  of  the  VBgranoy  Act  1824  as 
an  idle  and  disorderly  person  for  "  wilfnlly 
refosing  or  neglecting  "  to  maintain  himself.  (St. 
Sayionr's  Union,  appa.  *.  Borbridge,  resp.) 317 

VENDOE  AND  PUECHA8EE. 

Auction— Material  miideBeription  in  partioolais  of 
sale — Beference  by  auctioneer  to  misdescription 
— ^Not  heard  by_  parohaaer — Speoiflo  performance 
with  compensation. — At  a  pnolio  anotion  certain 
leasehold  honsas  were  pnt  np  for  sale  in  lots.  In 
tlie  partionlars  of  sale  the  nonses  in  lot  5  were 
described  aa  "similar"  to  the  houses  in  lot  4; 
although,  as  a  matter  of  fact,  they  were  dilferent, 
as  they  nad  no  entranoe-haJls,  and  had  privies 
inatead  of  water-oloaets.  At  the  sale,  the  auo- 
tioneer  made  a  distinct  statement  as  to  the  error 
in  the  particulars,  and  pointed  out  the  difference 
between  the  houses  in  lot  4  and  those  in  lot  5. 
This  statement,  though  heard  by  a  number  of 
persons  who  were  present,  was  not  heard  by  the 
pnrohaeer.  Held,  tiiat,  although  there  was  a 
material  misdescription,  the  oircumstanoes  were 
■nch  as  to  render  it  ineqnitable  to  grant  the 
purchaser  epeciflc  performance  of  the  contract 
with  compensation.  (R»  B^re  and  O'Hore's 
Contract.) 672 

Building  scheme — Auction  sale — Bestriotive  stipu- 
lations —  Prior  pnrchaaer  —  Besteictive  oov»- 
nants — BeneSt  of  covenants  —  Assigns  of  vendor. 
— A  vendor,  the  owner  in  fee  of  an  estate,  con- 
veyed part  of  it  to  D.,  who,  for  himself,  bis 
exeonton,_  administrators,  and  assigns,  entered 
into  certain  restrictive  covenants  wit£  the  vendor, 
his  heirs,  and  assigns.  About  the  same  time  the 
vendor  conveyed  two  other  portions  of  the  estate 
to  two  other  purchasers,  subject  to  restrictive 
oovenants,  similar  to  D.'s  covenants.  The 
vendor  subsequently  sold  the  remainder  of  the 
estate  in  lots  oy  auction,  subject  to  restrictive 
stipulations  binding  on  each  purchaser  similar  to 
D.  8  oovenants.  The  auction  sale  plan  showed 
the  whole  estate  sold  and  unsold.  An  action 
was  brought  by  tiie  assigns  of  purchasers  at  the 
auction  nJe  to  enforce  against  a  lessee  of  an 
assign  of  D.  the  covenanta  entered  into  by  D. 
with  the  vendor.  The  benefit  of  these  cove- 
nants had  never  been  expressly  aaaifrned  to  the 
purchasers  at  the  auction  sale.  Held,  that  there 
was  a  general  building  scheme  affecting  the  whole 
estate  ;  that  D.  was  not  bound  by  it  for  want  of 
redprooity ;  but  that  the  plan  and  particulars  of 
the  auction  sale  raised  an  irresistible  inference 
that  ti^e  vendor  intended  the  purchasers  at  that 
sale  to  have  the  benefit  of  D.'s  covenants  so  that 
the  purchasers  at  that  sale  could  enforce  D.'s 
covenants  as  aasigns  of  the  vendor.  (Nalder 
and  CoUyer's  Brewery  Company  Limited  v. 
Harman.) 257 

Condition  of  sale  —  Conveyance  —  Cononrrence  of 
mortgagee — Costs.— A  condition  in  a  contract 
for  nle  of  land  that  the  assurance  and  every 
instrument  required  for  completing  the  vendor  a 
title  or  for  any  other  purpose  u  to  be  "  prepared  " 
by  and  at  the  expenae  of  Oxe  purohaaer  is  not 
sufficiently  wide  to  throw  the  costs  of  perusing 
and  executing  the  conveyance  on  behalf  of  a 


mortgagee  who  concurred  in  the  oonveyanoe  on 
the  purohaaer.  (Be  Bander  and  Walford'a 
Contnot.) page  316 

Conttaet  for  ssle — Validity  of  contract — Praotioe — 
Summons — Jurisdiction — Vendor  and  Purohaaer 
Aot  1874  (87  *  38  Vict.  o.  78),  s.  9.— Properir  was 
put  up  for  sale  by  auction  in  two  lots,  tne  foet  of 
which,  consistinff  of  two  fields,  was  not  sold,  and 
the  other,  consisting  of  six  cottagea,  waa  sold. 
It.waa  provided  by  the  oonditions  <h  sale  that  the 
proper^  waa  sold  subject  to  all  righta  of  way  and 
water  and  other  easements  (if  say).  Neither  tJie 
particulars  nor  the  conditions  contained  any  ^ 
other  mention  of  rights  of  way  or  easements.  • 
The  soliaitors  acting  for  the  purchaser  of  t^ 
oottages  oompriaed  in  the  second  lot  prepared  a 
draft  conveyance  whioh  gave  him  an  unrestricted 
right  of  way  over  one  of  the  fields  oompriaed  in 
the  first  lot,  which  a^oiaed  the  oottages,  for  all 
pnipoeea  connected  with  the  nae  and  enjoyment 
of  tne  cottagea,  and  alao  aa  aokaowledgment  of 
hia  right  to  take  water  from  and  nae  a  pump  on 
the  otner  field.    The  pnrohaaer'a  ririit  to  use  the 

Sump  was  denied  by  the  vendors.  They  admitted, 
owever,  his  right  to  a  way  aa  of  neosaaity  over 
the  field,  but  only  in  a  oertain  defined  line  round 
the  edfte  of  the  field.  The  vendors'  solioitcnv 
accordingly  altered  the  draft  oonveyanoe,  and 
added  a  clause  restricting  the  general  words.  A 
aummona  was  taken  out  by  the  vendors,  under 
the  Vendor  and  Purchaser  Aot  1874,  to  have  the 
qnestiona  aa  to  the  right  of  way  and  other 
mattera  determined.  The  purohaaer  stated  that 
at  the  sale  the  auctioneer  had  repUed,  in  answer 
to  a  qneetioB  put  to  him,  that  the  purchaser  of 
lot  2  would  have  the  right  to  use  tne  pump  and 
well ;  that  he  bought  in  reliance  upon  that ;  and 
tiiat,  if  he  could  not  have  use  of  the  pump  and 
the  right  of  way  which  he  required,  he  woiud  be 
compelled  either  to  decline  to  complete  the  par- 
chaae  or  to  insist  npon  compensatioo.  Held,  that 
the  fact  that  a  question  as  to  the  validity  of  the 
oontraot  was  intisnded  to  be  raised  by  the  pur- 
ohaaer did  not  relieve  the  court  from  determining 
as  to  what  form  the  contract  ahonld  ti^e  if  it 
were  enforced ;  and  that  the  vendors  wrre  entitied 
to   limit  the  general  words.     (Be  Hughes  and 

Ashley's  Contnot.)       390 

Covenant  for  title— Beneficial  owner — "  Estate  term 
and  interest " — Parol  evidence — Written  oontisot 
— Aaaignment  carrying  out  contract — Mistake — 
Beatification — Conveyancing  and  Law  of  Property 
Act  1881  (44  A  45  Vict.  c.  41)  s.  7,  snb-s.  1  (a).— 
By  an  assignment  auoplemental  to  an  agreement, 
the  defendant  waa  expressed  to  assign  as  "  bene- 
ficial owner  "  to  the  plaintiffs  "  all  his  estate, 
term,  and  interest "  under  the  agreement  in  the 
piece  of  land  coloured  red  in  the  plan  annexed  to 
the  agreement.  After  oompletton  it  was  die- 
covered  that  a  portion  of  the  land  coloured  red 
had  with  the  deiendant'a  privity  been  demised  to 
a  third  portr.  Held,  that  there  had  been  a  breach 
of  the  implied  covenant  for  title,  and  that  the 
covenant  extended  to  the  Quantum  of  the  eatate 
limited  by  the  agreement  and  oould  not  be  limited 
to  anch  estate  aa  the  defendant  had  at  the  date  of 
the  asaignment.  Held,  alao,  that  where  there  is 
no  ambignity  between  the  written  oontraot  and 
the  assignment,  parol  evidence  of  mistake  aa  a 
defence  to  an  action  for  damagea  for  breach  of 
contract  is  inadmissible  either  to  oontradiet  the 
deed  or  to  show  that  the  purohaaer  at  ilie  date  of 
the  aaaignment  knew  the  vendor  had  no  titie  to 
part  of  the  land  he  purported  to  sell.  Evidence 
of  mistake  is  also  inadmissible  in  a  oonnter-claim 
for  rectification  where  the  completed  deed  carries 
out  an  actual  written  agreement  the  terms  of 
which  are  unambiguous.  Beotifioation  can  only 
be  granted  in  a  case  of  common  error.  Where  the 
mistake  is  unilateral,  the  remedy  is  rescission ;  in 
which  case  there  must  be  sometliing  which 
amounts  to  unfair  dealing.    (May  v.  Piatt.)       ...  123 

Inquiry  of  tenants  as  to  whom  they  paid  their  rents 
— Constructive  notice. — H.  executed  a  conveyance 
of  freehold  property  to  one  G.,  an  auctioneer. 
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wbieh  poiportod  to  be  mads  in  oonaidantion  of 
12,000i.  It  ma  ■ammed  (althonyh  not  i>coTed) 
tint  no  put  of  the  pnTohaie  money  waa  in  faot 
paid,  and  that  H.  remained  the  tme  oimer  of  the 
pfoparty.  The  tenants  of  the  property  oontinned 
to  pay  tneir  rents  to  W^  a  home  a^nt  who  aol- 
iaetaa  them  on  behalf  of  H.  O.  obtained  adranoea 
to  himaelf  on  the  secnrity  of  the  property,  and 
executed  le^  moriyaKea  of  it  to  the  defendanta. 
The  defenduita  had  no  ezprem  notice  that  G.  waa 
tnutee  of  the  property  on  behalf  of  H.,  or  that  H. 
wai  in  receipt  of  the  rente,  bnt  a  ralnar,  who 
■arrayed  the  property  on  their  behalf,  inqaired  of 
the  toianta  aa  to  whom  they  paid  their  rents,  and 
£aooTered  that  they  paid  them  to  W.  He  waa 
sot,  howerer,  told  on  whose  behalf  W.  reoeived 
them.  H.  and  O.  had  since  died.  The  plaintiff, 
who  was  H.'s  widow  and  tenant  for  life  nnder  his 
will,  bwiufht  an  aotion  against  the  defendanta 
to  We  the  oonTeyaaoe  delirered  np  to  be 
eanoalled.  Held,  that  it  is  not  the  dnty  of  a  pnr- 
ehsasr  or  mortgagee  to  inqnire  of  the  tenants  aa 
to  whom  they  paid  their  rents.  The  faot  that  a 
taoant  is  in  ooonpation  is  only  notice  of  the 
tensot's  rishta  and  not  of  the  person's  thronsh 
vhoig  be  oiaiau  ;  bnt  actnal  knowledge  that  the 
ranti  are  paid  to  some  person  whose  receipt  is  in- 
eonaistent  with  the  title  of  the  rendor  ia  notice  ot 

■Boh  person's  tighta.    (Hunt  v.  Look.) page  479 

Uenee  to  assign— Leasor's  nnieasoiiable  ref naal— 
Martetable  title.— A.  Tender  oontntoted  to  sell  a 


haaahold  pobUo-hooae  of  whidi  he  waa  leasee  to  a 
puehaaer,  a  brewery  company,  the  leaae  contain- 
ing a  oorenaat  againat  assignment  without  the 
laanr'a  consent,  such  consent  not  to  be  nnreaaon- 
ibly  withheld.  The  leaaor  refused  his  consent 
ddafly  on  the  ground  that  the  purchaser  was  a 
Imweiy  oompaoy,  and  that  be  desired  the  house 
to  remain  a  free  house.  The  purohaaer  declined 
to  complete,  and  upon  a  summons  being  brooght 
bj  him :  Held,  that  a  good  title  had  not  bean 
made  ont  to  the  property.    (Re  Marahall    and 

Half  •  Oontraot.)    

Nctioa  served  before  aale  on  Tender  by  local 
•athorilj  to  aewer  and  pave — Non-diacloenre — 
Abasnoa  of  ftand — Right  of  purohaaer  to  oompen- 
■tioB. — A  Tendor,  without  anv  frandolent  inten- 
tion,  aegieeted  to  diaolose  the  not  that  a  notioe  to 
pare,  sewer,  and  channel  the  street  oppoeite  the 
praperty  had  been  served  on  him  by  the  local 
asthority  under  the  PnbUo  Health  Aot  187S.  The 
eonditioos  of  sale  provided  that  any  error,  mis. 
■iatement,  or  omission  in  the  particulars  snonld 
not  auinl  the  aaXa,  bnt  shonld  entitle  the  pnr- 
olisser  to  eompensation.  Held,  that  the  neglect 
waa  not  an  error,  mis-statement,  or  omission 
within  the  oondition,  as  the  purchaser  must  be 
takao  to  have  known  that  such  a  notice  might  be 
lervedatany  time,  and  to  have  bought  anbjeot 
to  insh  a  oontingenoy ;  and  therefore  the  faot 
that  the  notioe  had  been  aerved  could  not  have 
>8*eted  the  value  of  the  property  aold  for  the 
pupose  of  the  contract,  and  the  purohaaer  was  not 
•atitled  to  oompenaation  nnder  the  condition.  (Re 
Lsyland  and  Taylor'a  Contraot.)      

U«  of  land — Errors  of  desoription  in  partionlara 
b  contract — Subsequent  conveyance  —  Bight  of 
Duehaser  to  maintain  aotion  after  oonveyanoe 
'or  errors  in  contract, — After  a  purchase  of  real 
Ptopart^  has  been  completed  and  a  conveyance 
Ueaied  no  aotion  can,  in  the  absence  of  Rand, 
M  maintained  by  the  parchasar  against  the 
Ttodor,  in  reapeot  of  errors  of  desoription '  in  the 
Pwtistilars  oontained  in  the  contract  of  sale  bnt 
Mt  eontained  in  the  oonvevanoe,  as  all  such  parti* 
••Ian  ate  merged  in  and  pat  an  end  to  by  the 
■bseqnent  oonveyanoe.  Tne  plaintiffs  in  their 
ftitament  of  claim  alleged  that  by  an  agreement 
ii  writing  they  agreed  with  the  defendant  to  pur- 
Aiae  from  him  an  estate  in  fee  simple,  and  that 
•I  tUs  agreement,  which  incorporated  certain 
Mioolars  of  sale,  the  defendant  oontraoted  and 
*Hamted  that  the  mansion-house  waa  in  firsts 
BMi  order  aa  to  drainage  and  otherwiae ;  that 
■tiiequantly  the  purohaaa  was  completed  and  the 


147 


38 


conveyance  ezecstad,  and  that  they  then  dis- 
covered serious  defects  in  the  drainage  which  they 
had  to  remedy.  In  an  aotion  by  the  plaintiffs  to 
reoover  damages  in  respect  of  the  errors  in  the 
particulars  of  sale  :  Held,  that  after  conveyance 
snoh  aotion  could  not  be  maintained.  (Greswolde- 
Williams  and  others  t>.  Bameby.)    fMge  7.) ! 

Sale  of  leaaeholda  snbject  to  tmat  for  oonvaraion — 
Unpaid  pnrohaaa  money — Vendor's  lien — Lunatic 
not  so  fonnd — Beoeiving  order — Bights  of  third 
parties. — The  principle  of  a  vendor's  lien  for  nn- 
paid  purchase  money  in  respect  of  real  property 
u  applicable  to  a  share  of  the  proceeds  of  sue  on 
the  realisation  of  leaseholds  bequeathed  by  a 
testator  npon  trust  for  conversion.  A  receiving 
order  made  ex  part*  nnder  sect.  116  of  the  Lnnaoy 
Act  1890  will  not  deprive  third  partiee  of  rights 
acquired  against  the  property  of  a  lunatic ;  and 
consequently  a  vendor  is  not  thetehy  prevmited 
from  enf oreing  his  lien  for  unpaid  purMiaae  money 
against  proper^  whioh  haa  been  purchased  by  a 
peraon  who  haa  anbaequently  beoome  of  nnaonnd 
mind.    (D avies  v.  Thomas.)     II 

Specific  performanoe — Conditions  of  sale — Condi- 
tion that  errors,  misstatements,  or  omissions 
shall  not  annul  sale — Condition  excluding  oompen- 
aation—Misdesoriptioa—Besoission  of  oontract— 
Open  eontraot— Possessorr  title. — The  defendanta 
offered  for  sale  by  public  auction,  subject  to 
certain  conditions  of  sale,  property  described  in 
the  partienlars  of  aale  as  covering  an  area  of  about 
Sa.  Or.  26p.,  and  aa  bordering  on  a  lake.  Clauses 
of  the  conditions  of  sale  was  as  follows:  "The 
property  is  believed  and  shall  be  takes  to  be  cor- 
rectly desoribed  in  the  partioalan  as  to  quantity 
and  otherwise  .  .  .  and  if  any  error,  mia- 
atatement,  «r  omission  in  the  particulars  be  die- 
oovwed  the  same  shall  not  annul  the  sale,  nor 
shall  any  oompenaation  be  allowed  by  the  vendors 
to  the  purchaser  in  respect  thereof.  The  plaintiff 
became  the  purohaaer  of  the  property  at  the 
auction,  and  paid  a  depoait.  The  defendanta 
were  only  able  to  ahow  a  title  to  4a.  Sr.,  but,  aa 
regarda  a  atrip  of  land  adjoining  the  li^e,  offered 
to  ahow  a  title  by  possession  for  less  than  forty 
years.  In  an  aotion  by  the  purohaaer :  Held, 
that,  although  the  above  condition  waa  not 
confined  to  toivial  errors,  the  miadeacription  of 
acreage  was  so  material  and  snbstaatiiu  aa  to 
entitle  the  purohaaer  to  rescission  of  the  contract 
and  the  return  of  his  deposit.  Held,  further, 
that  the  contract  being  an  open  one  so  tar  aa  the 
strip  of  land  was  concerned,  the  purchaser  would 
be  entitled  to  a  forty  years'  possessory  title. 
(Jacobs  v.  Bevell.) 62' 

Vendor's     lien  —  Parohase     of     land     by 

trustee  of  settled  eatatea— No  trust  funds  then 
available  —  Entry  by  tenant  for  life — Peyment 
of  interest  on  purchase  money  —  Principal  not 
paid — Bemedy  against  estatea — Trustee  s  right 
of  indemnity  —  Subrogation.  —  A  eontraot  for 
sale  of  glebe  lands  nnder  the  Ecolesiastioal 
Leasing  Aots  1848  and  1858  haviog  been  entered 
into  by  a  vicar  with  the  trustee  of  a  settled  estate, 
with  the  consent  of  the  patron  of  the  living 
and  the  Eocleaiastical  Commissioners,  and  the 
tenant  for  life  having  entered,  with  the  approvU 
of  the  trustee,  into  possession  and  paid  the 
interest  on  the  onpaia  purchase  money  to  the 
vioar,  and  this  payment  having  been  continued  to 
be  made  by  subsequent  life  tenants  to  the  vicu 
for  the  time  being,  the  purchase  money  never 
having  been  paid,  the  plaintiffs  brongnt  tiiU 
aotion  to  obtain  specific  performance  of  the  o  >n- 
traot,  or,  in  the  alternative,  the  enforcement  of  a 
vendor's  lien.  The  trustee  had  power  to  inveet 
the  trust  fnnds  in  the  purchase  of  land,  bat,  when 
the  oontraot  waa  entered  into,  he  had  no  money 
belonging  to  the  estate  under  his  control  for  the 
purpose  of  being  invested,  aa  the  personal  estate 
had  been  advanced  on  the  security  of  some 
poUoiee  of  insurance  on  the  life  of  the  third 
tenant  for  life  of  the  settled  estates,  whose 
death  did  not  ooonr  until  some  time  afterwards. 
Held,  that,  as  at  the  date  of  the  contract  tba^ 
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tnutM  h&d  no  tnut  fnnda  nnder  hU  control 
aTiilabla  for  the  payment  of  the  parchaae  mone^, 
there  nerer  ma  any  oontraot  whioh  wai  ralid 
Mainat  the  uttled  eatatea,  that  the  tmatee 
therefore  had  no  right  to  an  indemnity  ont  of 
the  lettled  eatatea,  and  therefore  the  pUintiffa 
had  no  right  by  anbrogation  ;  and  that  me  plain- 
tiffs were  only  entitled  to  a  lien  npon  the  land 
sold  for  the  unpaid  pnrohaae  money .  (Eooleaias- 
tioal  Commiaaionera  V.  Pinner.^       pace  384 

OTEES,  BEGI8TEATI0N  OF. 
Bi«8TKATioM  or  YOTaRS.) 

WILL. 
Begneat  of  fnmitoie,  farming  atook,  and  farming 
effeota— Ghioda  qtuc  ipm  uru  cotuumuntur— life 
intereat — Prooeeda  of  aala. — Matthew  M.  by  hie 
will  beoneathed  to  hia  wife,  Mary  M.,  all  hia 
honaahold  TOods  and  f  nmitnre  and  thinga  apper- 
taining to  nonaekeeping,  all  hia  farming  atook, 
implements  of  haabandry,  and  other  farming 
effeota ;  and  npon  her  deoeaae  or  marrying  again, 
he  diiaoted  all  moneya  and  effeota  to  be  equally 
diTided  amongat  his  obildren.  Held,  that  the 
widow  only  took  a  life  interest  in  the  property, 
as  it  oonld  not  be  oonsidered  to  oonaiat  of 
res  otuB  ipso  ueu  coneumuntur.  (Myers  v.  Waab- 
btook.)     683 

Condition— Foifeitaia—Baakniptoy—Aot  whereby 
benefioiary'a  interest  beoomes  Teated  in  othera — 
Aot  of  bankmptoy— IKridenda  paid  after  adjodi- 
oation— Bankniptoy  Aot  1883  (48*  47  Viot.  o.  82), 
as.  43,  44,  45.— A  teatator,  who  died  in  1858,  gave 
bia  reaidnary  eatate  to  troatees  npon  trnat  to 
inreat  the  aame  in  Oovemment  atooka,  and  to 
permit  hia  aon  ^o  reoeiTs  the  dividenda  of  one- 
third  part  thereof  until  he  ahonld  (inter  alia) 
"do  or  omit  to  do,  or  antfer  to  be  done,  any 
aot  whereby  the  lame,  if  payable  to  himaeli, 
wonld  become  reated  in  some  other  peraon  or 
persona,"  and  in  that  event,  the  tmateea  were 
direoted  to  apply  the  dividanda  daring  tiie 
remainder  of  the  aon'a  life  for  the  benefit  of  othera. 
On  the  18th  Jnly  1900  a  petition  was  presented 
against  the  son,  gronnded  on  his  non-complianoe 
on  the  8th  Jnly  1900  with  the  reanirements  of  a 
bankmptoy  notice.  On  the  17th  Ang.  1900  a 
receiving  order  waa  made,  and  on  the  let  Oct.  the 
son  waa  adjudged  bankrupt,  but  no  tmatee  in  the 
bankniptcy  was  appointed.  The  dividends  on  the 
■tock  m  which  tne  third  part  of  the  residuary 
eatate  waa  invested  were  payable  quarterly,  on  the 
5th  .Tuly,  the  Sth  Oct.  &c.  Held,  that  the  son's 
intereat  waa  forfeited  on  the  8th  Jnly  1900,  and 
subjeot  to  the  payment  to  the  official  receiver,  who 
was  acting  as  tnutee  in  tiie  aon'a  bankruptcy,  of 
the  apportioned  part  of  the  dividend  in  respect  of 
the  0th,  7th,  and  8th  July,  the  remainder  of  the 
dividend  paid  on  the  Sth  Oct.  1900,  and  all  future 
dividends  dnring  the  aon'a  life  were  payable 
to  the  trnateea  of  the  will.  (Montefiore  v. 
Quedalla.)       736 

Oonflictoflawa — Foreigner — Domidl — Will- 
holda— Willa  Act  1837  (1  Vict.  o.  "" 


a.  9.— A 


testator,  a  French  subject,  domiciled  in  France, 
in  1890  made  in  Franoe  a  holograph  will  in  the 
French  form  and  language,  whereby  he  gave  to 
C.  L.  his  benefiaial  interest  in  a  leasehold  house 
in  Ehigland.  The  will  was  not  attested  by  any 
witness,  but  was  valid  according  to  the  law  of 
France.  The  teatator  died  in  1895,  and  in  1897 
letters  of  administration  with  the  will  annexed 
were  granted  by  the  Probate  Division  to  B.  P.  B. 
Held,  that  the  leasehold  messuage  being  part  of 
the  soil  of  England,  and  therefore  as  much  an 
interest  in  land  as  if  it  was  freehold,  was  not 
disposed  of  by  a  will  whioh  did  not  comply  wich 
the  formalities  prescribed  by  the  Wills  Act,  not- 
withstanding that  the  will  had  been  reoognised  as 
a  diapoeition  admiasibla  to  probate,  so  that  the 
admiLUtrator  could  claim  nnder  the  authority  of 
the  Probate  Divbion.    (P^pin  v.  Bruyire.) 100 


Constmction — Ambiguity  —  Bequest  of  sharea — 
Lepfatee'a  ri^ht  of  selection — Direot  extrinsio 
evidence  of  intention  of  testatrix — Admissibility. 
— A  testatrix  who  died  in  Nov.  1898,  by  her 
will  dated  in  Oot.  1897,  bequeathed,  amongst 
other  speoiBc  property,  "  140  shares  in  the 
Crown  Brewery  Company  of  Bury  "  to  tmateea 
upon  trnat  to  pay  tiie  Inoome  thereof  to  the 
plaintiff  during  ner  life  for  her  separate 
nee  without  power  of  anticipation,  and  after 
her  decease  npon  certain  trusts  in  favour  of 
her  children,  and,  in  case  she  should  die  without 
leaving  issue,  in  trust  to  divide  the  same  equally 
between  the  defendants  as  tenants  in  common. 
The  testatrix  bequeathed  her  n>aiduary  eatate 
npon  certain  truats.  Two  of  the  defendaata  ware 
the  executors  and  trustees  of  the  testatrix,  and 
they  were  also  the  residuary  legatees  under  th* 
will.  At  the  date  of  the  will  and  at  the  date  of 
the  death  of  the  testatrix  she  posaeaaed  280 
sharea  of  SI.  each  in  the  Crown  Brewery  Company, 
of  whioh  forty  were  fully  paid,  uid  the  remaining 
240  werepaid-up  to  the  extent  of  21.  10«.  per 
share.  The  plaintiif  claimed  the  right  to  select 
the  140  shares  specifically  bequeathed  to  her 
during  her  life,  and  to  take  the  forty  fully-paid 
shares  as  part  thereof.  An  originating  summons 
was  taken  ont  by  her  to  have  the  question  deter- 
mined.    The  Bolioitor  who  had  prepared  the  will 

'  tendered  an  affidavit  to  show  uiat  the  testatrix 
intended  to  bequeath  140  of  her  partly  paid-up 
aharea  on  the  above  truata.  Held,  that  the  direct 
extrinaio  evidence  of  the  intention  of  the  testa- 
trix was  inadmissible ;  and  that  under  the  oircnm- 
stanoes  the  plaintiff  was  entitled  to  140  aharea  to 
be  taken  from  the  partly-paid  share*,  and  not 
in  part  ont  of  one  olaas  of  shares  and  in 
part  ont  of  the  other.  (Re  Cheadle;  Bishop  v. 
Holt.)       t>^  297 

Ambiguity  —  Extrinaio    evidence  —  Admiaai- 

bility  —  Administration  —  Application  of  aaseta 
—  Specific  legacies  paj^able  oot  of  particular 
fund— Undiapoaed-of  residue — Charge  of  debts  — 
Costs.— B;f  his  will,  dated  in  1895,  a  testator, 
after  appointing  an  executor,  direoted  that  all  hia 
just  debts  and  funeral  and  teetamentary  expenses 
should  be  paid.  He  then  made  specific  beqnaata 
of  certain  chattela  and  real  estate,  and  beqneathed 
certain  pecuniary  legacies.  He  then  gave  and 
bequeathed  all  the  residue  and  remainder  of  the 
sum  of  91871.  lent  on  mortgage  to  one  named 
peraon  and  of  the  aum  of  40001.  lent  on  mortantre 
to  another  named  person,  after  payment  of  his 
just  debts  and  funeral  expiensea  and  the  e«>enaea 
of  proving  his  will,  to  certain  legatees.  The  will 
contained  no  residuary  bequest.  The  teatator 
died  in  1896.  At  the  date  of  hia  will  he  poeaeased 
no  other  propertiea  than  thoae  apeoifioally  devined 
or  bequeathed  by  his  will,  excepting  about  1451. 
on  current  account  at  his  bank;  bat  he  snbse- 
qnently  acquired  a  further  sum  of  about  9000{. 
which  was  still  in  his  poeaesaion  at  the  data  of  hia 
death.  Held,(iu«enit(nte  Rigby,  L.J.,thatonthe 
true  construction  of  the  will  the  legacies  as  well  as 
the  debta  and  funeral  and  teetamentary  expenaea 
ware  payable  out  of  the  two  apeoifioally  bequeathed 
mortgage  debts ;  that  if  this  was  not  the  meaning 
of  the  Sause,  it  waa  at  any  rate  ambii^ona,  and 
the  court  was  entitled,  on  the  anthon^  of  the 
oases  collected  in  Wigram  on  Extrinsio  Evidenoe, 
to  know  what  was  the  poeition  of  the  testator  at 
the  time  he  made  bis  will ;  and  that,  admitting 
this  evidenoe,  the  court  was  confirmed  in  the  view 
already  taken.  Held,  also,  that  the  legacies  were 
specifio,  and  were  payable  ont  of  the  mortgage 
debts,  and  not  out  of  the  nndiapoaed-of  personalty 
Per  Stirling,  J. :  Where  real  and  personal  estate 
are  speoifically  devised  and  bequeathed  subjeot  to 
the  payment  of  debta  there  is  no  priority  of 
charge  ;  but  the  several  properties  must  bear 
pari  pamu.  Per  Stirling,  J.  :  The  costs  of  an 
a()plication  to  the  court  in  the  course  of  ad- 
ministering an  estate  are  included  in  "testa- 
mentary expenses,"  but  not  in  the  "coats  of 
proving  the  will.'  (lie  Grainger;  Dawson  v. 
Higgina) SO 
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Comtnustion  —  Childien  or  their  "  iistiiz«l  repre- 
■entotiTeB"  if  dead — Widow  of  obild  exolnoed. 
—A  teatator  g>»ve  all  his  property  after  certain 
life  iDtereats  upon  trust  for  all  and  every  his 
childien,  whether  sons  or  danchtera,  who  shoold 
than  be  Hiring  or  their  "  natortu  raprasentatiTea  " 
if  daad  aooordinK  to  the  statute  rule  of  distribn* 
iion.  He  left  ssTen  children,  one  of  whom  (a 
Mm)  died  before  the  property  became  diTisible, 
leaTing  a  widow  (his  second  wife)  and  children  by 
bis  list  wife.  Held,  that  as  the  widow's  position 
was  a  oontractnal  one,  and  that  of  the  onildren, 
owing  to  nature,  one  by  affinity  of  blood,  the 
teststor  intended  snch  persona  as  by  natnre 
represented  the  children,  and  ezolnded  oontractnal 
telstiona.  The  widow  was  therefore  held  not 
sntitled  to  share  with  the  children.  (SsBromby; 
Wilson  «.  Bromby.)     page  315 

Sstate  in  apecial  tail  male — ^Bole  in  Bheuey't 

COM  —  "  lasne  ^'  —  "  Hale  deaoendanta."  —  By 
a  codicil  to  his  will  a  testator  gaTe  certain 
estates  to  his  son  C,  and,  after  proyiding  that 
another  son  mij^t  pnrDhaae  the  estatea,  the 
testator  oontianea  as  follows :  "  The  prooeeda  to 
go  with  the  limitations  of  thia  will — that  is  to 
say,  to  my  son  C.  if  he  marries  a  fit  and  worthy 
gentlewoman  and  has  issue  male  to  such  issue 
male  and  their  male  descendants,  in  failure  of 
siiiofa,"  then  oTar.  Held,  that  C.  took  an  estate 
in  spaeial  tail  male.  Hwd,  alao,  that  the  word 
"  isane  "  was  equivalent  to  "  heirs  of  the  body." 
(Pelham-Clintonv.  Duke  of  Newcastle.)      827 

—  Qift  over  if  A.  shall  die  unmarried  and  without 
leaving  children. — A  testatrix  directed  that  at 
the  death  of  F.  a  fund  should  be  held  in  trust  for 
A.  "  But  if  be  shall  die  unmarried  and  without 
leaving  any  children  or  a  child  who  shall  attain 
twenty-one  years,"  the  testatrix  directed  the 
fund  to  be  cUvidM  between  B.  and  C.  A.  left  a 
widow,  but  no  children.  Held,  that  the  gift  over 
did  not  take  effect,  and  that  there  was  an  intea- 
ticy  iu  the  events  that  had  happened.  (B«  Chant; 
Cluint  V.  Lemon.) 3il 

—  Gift  over  in  case  of  death. — A  gift  to  one 
peraon  in  the  event  of  the  death  of  anouier  ia  only 
treated  as  a  gift  in  remainder  where  the  firat 
taker  takes  for  life  only  ;  and  a  gift  over  of  pro- 
perty, given  absolutely  to  a  peraon  in  the  event 
of  his  daath,  ia  to  be  construed  as  a  gift  over  in 
the  event  m  his  death  before  the  period  of  dis- 
toiimtion  or  vesting,  unless  aome  other  period  ia 
indicated.  A  testator  by  his  will  left  all  his  real 
sstate  to  his  wife  for  life,  and  after  her  death  to  her 
five  soma  or  such  of  them  as  should  be  living  at 
tiie  time  of  the  death  of  hia  wife  and  ahould  have 
attained  twenty-one  yeara,  and  in  caae  they  ahould 
all  be  then  living  he  made  apecific  devises  to  each 
of  them,  and  "  in  case  of  the  death  of  any  of  the 
before-mentioned  persons "  then  he  gave  and 
deviaed  "  the  ahare  to  which  he  would  have  been 
entitled  "  to  his  heir  general.  Two  of  the  bene- 
iloiaries  attained  the  age  of  twenty-one  and  died 
in  the  lifetime  of  the  widow.  Hud,  that  their 
heir-at-law  was  entitled  to  two-fifths  of  the  real 
sstate.  (Penny  v.  Commissioners  for  Railways 
and  others.}     182 

—  Gift  to  issue  of  deceaoed  brothers  and  sisters 
— Sister  dead  at  date  of  will  leaving  issue — Sub- 
stitntional  gift. — A  testator  gave  the  residue  of 
Us  estate  npon  trust  for  his  brothers  and  sistera. 
The  ahare  of  one  brother  waa  directed  to  be 
aetUad,  and  this  clause  was  immediately  followed 
by  a  proviso  that  "  if  any  of  n^  other  brothers 
or  sisMn  shall  die  in  mjr  lifetime  leaving  issue 
any  t^  whom  shall  be  living  at  my  death,  such 
issns  so  living  shall  take  equallv  amoiufst  them' 
selves  if  more  than  one  the  share  which  such 
other  brother  or  sister  would  have  taken  if  then 
Uiring."  Hdd,  tliat  the  ^t  to  issue  was  snb- 
•titntional,  and  that  the  omldren  of  a  sister  who 
was  dead  at  the  date  of  tlie  will  were  not  entitled 
to  share  in  the  residne.  (Its  OiBler;  Offller  «. 
Offller.)     75 

—  Lapse  —  Settlement  of  shares  —  Death  of 
Itntee  in  testator's  lifetime.— A  testatrix  by 
will  provided  as  follows :  "  I  devise  all  my  real 

/ 


I  estate  in  Ireland  unto  my  three  daughters  .  .  . 
in  sqnal  shares.  I  devise  my  dwelling-hoaae 
.  .  .  and  all  other  my  real  estate  (except  that 
situate  in  Ireland)  unto  and  to  the  use  of  my 
tmateea  upon  tmat  to  sell  the  same  and  apply  the 
net  proceeds  as  part  of  my  personal  estiste.  I 
bequeath  to  my  trustees  the  residue  of  my  personal 
estate  upon  trust  to  sell  and  oonvett  the  same  into 
money,  and  to  pay  thereout  my  debts  and  funeral 
and  teatamentary  expensss  and  legacies,  and  to 
stand  possesaed  of  the  anrplns  (hereinafter  referred 
to  as  '  my  rssiduary  estats  ')  in  trust  for  my  three 
daughters  in  equal  ahares."  And  the  testatrix 
directed  that  her  trustees  should  retain  the  share 
of  each  of  her  daughters  in  her  residuary  estate 
upon  trust  for  sndi  danghtsr  for  life,  then  for 
her  husband  for  life,  then  for  her  ohildren ;  and, 
in  case  there  shoold  be  no  child  of  sueh  daughtsr 
to  take  under  the  trust,  then  in  tmst  for  ths 
other  daughters.  One  daughter  predeceassd  the 
testatrix,  leaTing  a  husband  but  no  ohildren.  On 
an  originating  summons  taken  out  for  the  deter- 
mination of  questions  ariaing  on  the  conatruotion 
of  the  will :  Held,  that  the  ahare  of  the  deceased 
daughter  in  tiie  Irish  estates  passed  under  the 
residuary  deviss ;  and  that  her  shars  in  the 
surplus  proceeds  of  the  residuary  rsal  and 
personal  eatate  had  been  effectually  settled  by  the 
will,  and  had  not  lapssd  and  devolved  as  upon 
an  intestacy.    (Re  Powell,  deceased ;  Campbdl  v. 

CampbeU.)       page 

Construction — Piece  of  land  purchased  aa  part  of 
one  property  occupied  by  testator  as  part  of 
adjoining  property — Will  speaking  from  death  of 
testator.  —  A  testator  who  had  pnrohased  twi 
adjoiniug  freehold  houses,  known  as  Brosd  Oreeu 
Lodge  and  The  Cedars  resiMatively.  eaoh  having  a 
garden  and  piece  of  meadow  Uuid  in  the  rear, 
and  had  oocupied  until  his  death  Broad  Oreen 
Lodge  with  the  gardsn  and  meadow  land  at  the 
rear  and  also  the  piece  of  meadow  land  at  the  rear 
of  The  Cedara,  and  had  let  The  Cedars  with  its 
garden,  but  without  the  pieoe  of  meadow  land  at 
the  rear,  to  a  tenant  for  twenty-one  years,  by  his 
will  made  prior  to  the  lease  by  him  of  The 
Cedara  deviaed  (inter  olid)  hia  two  freehold  houses 
to  trustees  npon  trust  as  to  hia  "  rssidence  known 
as  Broad  Qreen  Lodge  "  for  the  residence  of  his 
wife  tat  life,  and  at  her  death  for  sale,  with  a 
direction  tiiat  the  proceeds  should  form  psjt  of 
his  residuary  estate,  which  he  divided  among  his 
children.  And  after  the  death  of  Us  wife,  ths 
testator  gave  to  one  of  his  daoghters  the  income 
to  arise  from  his  "  freehold  proper^  known  as 
The  Cedars."  TJt>on  a  summons  n^en  out  by  the 
tmatees  of  the  will  for  the  determination  oi  the 
question  whether  the  piece  of  meadow  land  at  the 
rear  of  The  Cedars  was,  upon  the  true  oonstruo- 
tion  of  the  will,  included  in  tiie  gift  of  the 
income  of  The  Cedara  in  favour  of  the  daughter, 
or  whether  such  piece  of  meadow  land  beoame, 
upon  the  death  of  the  testator's  widow,  subject  to 
the  trusts  declared  as  to  Broad  Ghraen  Lodge : 
Held,  that  the  will,  aa  to  the  property  com- 
prised in  it,  must  speak  from  the  dutte  of  the 
testators'  death,  at  which  time  the  pieoe  of 
meadow  land  waa  oocupied  by  him  aa  part  of 
the  Broad  Green  Lodge  propenrty,  and  that  the 
of  his  freehold 


gift   of   the   income 
kno 


'H 


property 


known  as  the  Cedars  comprised  the  premises  let 
by  him  as  The  Cedars,  out  not  tne  pieoe  of 
meadow  land  at  the  rear,  which  formed  part  of 
the    testator's  reeiduanr   estate.      [Be   Potter, 

deceased ;  Stevens  v.  Potter.)   405 

—  Tmst  for  accumulation  —  Twenty-one  years 
exceeded — ^Persons  entitled  to  snrplns  income — 
Intestacy.— A  testator  gave  his  estate  to  trustees 
upon  trust  to  pay  ths  inoome  to  his  brothsr  during 
his  life ;  and  after  his  death  the  testator  directed 
the  trustees  to  hold  his  trust  estate  npon  tmst 
out  of  the  inoome  to  pay  an  annuity  of  200i.  to  K., 
and  directed  the  snrplns  inoome  of  nis  tmst  estate 
to  accumulate  until  the  death  of  K. ;  and  snbieot 
and  without  prejudice  to  the  trusts  and  proviaiona 
aforeaaid  he  directed  hia  tmat  eatale  to  be  held 
upon  tmat  for  the  ohildren  of  K.,  and  in  default 
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of  her  ohildnm,  mbjeot  and  without  prejndioe  to 
the  traata  and  proTuiona  aforoaaid,  upon  tmit 
after  the  death  M  the  (onriTor  of  hia  brother  and 
K.  and  the  failure  of  her  isane,  as  to  one-third  for 
hia  oooaina,  and  a*  to  two-thirda  for  a  charity. 
The  testator  died  in  1877,  and  his  brother,  who  waa 
hia  heir-at-law  and  eole  next  of  kin,  died  in  1878. 
K.  waa  married  and  waa  fifty-fonr  yeare  of  age, 
and  had  never  had  any  ohildren.  The  anrplnB 
inoome  waa  aoonmnlatad  after  the  death  of  the 
brother  nntil  1898,  when  farther  aooamnlation 
waa  forbidden  by  the  Thellnaaon  Aot.  Held, 
there  waa  an  inteataoy  aa  to  the  aoonmnlationa 
from  the  end  of  twenty-one  years  from  the  tea- 
tabw'a  death  to  the  death  of  K.  Held,  alao,  that 
the  eatate  waa  not  distribntable  during  E.'s  life. 
Held,  alao,  that  the  words  "  tmat  estate  inolnded 
the  aoonmnlationa  of  inoome  down  to  1898,  and  that 
the  oharity  and  teatator's  oonsins  were  entitled 
to  them.    (Re  Travis ;  £teat  v.  Oreatorex.)...pa9«  241 

Conatmotion — Tmata  oontaining  power  of  appoint- 
ment—Codioil — Intention  to  vary —Traata  deolared 
afteehr— No  r«ferenoe  to  power — Berooation. — By 
his  wiU,  dated  the  6th  Feb.  1898,  the  testator 
declared  (inter  dUa)  that,  as  to  one-eirhth  ahare  of 
hia  WHridiiary  estate,  it  shoold  be  held  oy  hia  ezeon- 
ton  ca  certain  tmsta.  These  tmata  prorided  that 
the  inoome  of  the  aaid  share  ahonld  be  paid  to  the 
testator's  son,  T.  W.,  nntil  "  he  ahoud  beoome 
bankrupt  or  do  or  aoffer  something  whereby  the 
aaid  income  if  belonsiag  absolutely  to  him  or  some 
part  thereof  would  oeoome  payable  to  or  vested 
in  some  other  person  "t  and,  on  determination  in 
the  lifetime  of  T.  W.  of  the  above  trust,  that  the 
inoome  should  be  applied  durinv  the  remainder  of 
T.  W.'a  life  in  (avonr  of  oertain  other  speoified 
persona :  and  after  the  decease  of  T.  W.,  tnat  the 
share  snonid  be  divided  among  his  ohildren ; 
"  provided  always  that  the  said  T.  W.  might  by 
deed  or  will  appoint  that  the  whole  or  any  part  of 
the  inoome  of  the  said  ahare  should  aftisr  his 
death  be  paid  to  hia  widow  (if  any)  during  her  life 
or  for  any  less  period."  T.W.  beoame  bankrupt 
early  in  188S.  By  a  oodioil  dated  the  27th  Jnly 
1898,  the  testator  deolared  his  intention  to  vary 
the  trusts  of  the  share  of  T.  W.,and  in  pursuance 
thereof  deolared  that  auoh  share  should  be  held 
by  his  truateea  upon  the  trusta  thereafter  recited. 
The  tmata  so  reoited  made  provision  in  the  event 
of  T.  W.  being  prevented  by  reason  of  antecedent 
bankruptoy  or  bj  the  hajroening  of  any  other 
event  nom  enjoying  the  ufe  interest  if  it  were 
given  to  him.  In  other  respects,  the  trusts  so 
cited  followed  the  trusts  in  the  will,  except  that 
no  mention  whatever  was  made  of  the  power 
given  by  the  will  to  T.  W.  to  appoint  to  hia 
widow.  The  trusts  in  the  will  were  not  ezpreaaly 
revoked  by  the  codicil.  Held,  that  the  power  of 
appointment  atill  snbsiated.  (Ka  Wood ;  Wood  v. 
Wood.)     157 

Donatio  mortw  eaiwo — Validity — Document  giving 
everything  to  L.  to  pay  thereout  funeral  and 
testamentary  expenaea  and  debta  and  oertain  auma 
to  oharitiea  and  peraona — Subaequent  inatmotionB 
aa  to  deposit  note,  ahares,  notes,  and  gold.  E.  D. 
shortly  oefore  her  death  executed  a  written  doon- 
m«nt  whereby  she  gave  everything  to  L.  to  pay 
thereout  her  funeral  and  testamentary  expenses 
and  debts,  and  oertain  sums  to  ohaiities  and 
persons.  She  snbsecinently  verbally  requested  L. 
to  take  charge  of  a  deposit  note,  oertmoates  of 
shuea,  notes,  and  gold.  Held,  as  to  the  deposit 
note,  tnat,  having  regard  to  what  had  previously 
taken  place,  her  intention  was  that  it  should  be 
dealt  witii  aa  part  of  the  amount  to  be  diaposed  of, 
and  that  she  intended  to  retain  the  dominion 
over  it  during  .her  Ufe.  That  therefore  there  was 
no  v^d  donatio  mortis  cauta.  Nor  was  there 
such  a  donatio  as  regarded  the  other  property. 
(Solicitor  to  the  Treasury  v.  Lewis.)      139 

General  power  of  appointment — Exeoution — Hole- 
grwh  will  in  French  language  unattested — Wills 
lot  18S7  a  WiU.  *  and!  Vwt.  q.  26),  aa.  9, 10.- 
E.  B.  P.  B.,  a  domioiled  Frenohwoman,  made  a 
will  in  the  iSrenoh  language  and  unatteated.  This 


will  had  been  admitted  to  probate,  being  good  in 
aocordance  with  the  law  of  the  testatrix's  domioil, 
but  invalid  aooording  to  English  law.  The  ques- 
tion aroae  whether  It  was  a  good  exeoutioo  of  a 
general  power  to  appoint  bf  "last  will  and  testa- 
ment in  writing  or  any  writing  in  the  nature  of  or 
parpoitinf  to  be  her  last  will  and  testament  or 
any  codioil  or  codicils  thereto  to  be  respectively 
executed  by  her  in  the  presence  of  and  attested  by 
two  or  more  credible  witnesses,"  such  power 
being  created  by  an  instrument  coming  into 
operation  before  tae  Wills  Act.  Held,  that  where 
special  formalities  were  required  by  the  instru- 
ment creating  the  power,  it  was  not  enough  that 
the  instrument  should  be  a  will  according  to  the 
law  of  domioil,  but  tiiat  in  oases  where  the  pro- 
visions of  the  Wills  Aot  did  not  ssply,  suoh  will 
must  comply  with  the  terms  of  tue  power,  and 
that  the  power  had  not  been  executed.  (Bartetto 
v.  Toung.) page  Ibi 

Hotchpot  olauae— Unpaid  rent — Set-off— Beal  Pro- 
perty Limitation  Aot  1833  (3  A  4  Will.  4,  o.  27), 
ss.  2,  34,  42— Beal  Property  Limitation  Aot  1874 
(37  A  38  Vict.  c.  57),  s.  1.— A  testatrix  in  1868 
let  a  farm  to  her  son  at  the  rent  of  801.  a  year, 
and  rent  was  paid  till  April  1881.  By  her  will, 
after  giving  her  property  upon  trust  for  her  four 
children  in  equal  ehaiea,  tne  teatatrix  deolared 
"that  all  auma  which  I  have  already  paid  or 
advanced  or  which  I  ahall  hereafter  pay  or 
advance  to  or  for  the  benefit  of  any  ehild  of  mine, 
and  that  all  moneya  owing  to  me  at  my  death  by 
any  child  of  mine,  whether  for  rent  or  otherwiae 
ahall  be  taken  in  or  towarda  aatistaction  of  the 
share  under  my  will  of  such  child,"  and  aoconnted 
for  accordingly.  It  was  admitted  that  the  son 
had  acquired  a  title  under  the  Statute  of  Limita- 
tions, and  the  question  now  was  whether  the  rent 
for  twelve  years  from  April  1881  ought  to  be 
deducted  from  his  share.  Held,  that  it  waa 
inconsistent  with  the  right  acquired  by  the 
son,  l^  virtue  of  the  Beal  Property  Limitation 
Act  1874,  that  the  rent  whiuh  he  ought  to 
have  paid  should  be  deemed  to  be  still  owing, 
the  effect  of  the  Aots  of  1&S3  and  1874 
being  that  after  the  statutory  period  of 
twenty  years  and  twelve  years  respectively,  all 
rights  which  the  reversioner  would  have  had  in 
respect  of  the  land  came  to  an  end.  {R«  J<dly ; 
Oatherooleo.  Norfolk.)      118 

Special  power  of  appointment— Exercise  of  power 
bv  will  dated  prior  to  will  creating  the  power. — 
H.  H.  the  dder,  by  his  will  made  in  June  1893, 
after  bequeathing  his  property  in  ahares  amongst 
hia  chil&en,  empowered  eaoh  child  to  appoint  by 
will  a  life  intereat  in  his  or  her  share  to  a  wife  or 
husband-  H.  H.  the  younger,  by  his  will  made  in 
Dec.  1884,  after  bequeathing  oertain  legacies,  gave 
all  the  residue  of  us  property  over  which  at  the 
time  of  his  death  he  shoold  have  a  disposing 
power  upon  trusts  in  favour  of  his  wife  for  life, 
and  after  her  death  for  his  children.  H.  H.  the 
elder  died  in  1895,  and  H.  H.  the  younger  in  1889. 
H.  H.  the  younger  had  a  power  of  appointing  in 
favour  of  issue,  but  not  of  his  widow,  under  a 
settlement  dated  before  his  will.  The  question 
which  waa  for  determination  was  whether  or  not 
the  power  oonf erred  by  the  will  of  H.  H.  tiie  elder 
was  well  exenriaed  by  the  will  of   H.  H.  the 

S longer,  though  executed  before  the  date  of  his 
ther's  will.  Held,  that,  it  being  clear  that 
sect.  27  of  the  Wills  Act  applied  to  general  and 
not  to  apeoial  powers  of  appointment,  and  that 
the  combined  effect  of  seots.  24  and  27  of  the 
Wills  Aot  would  not  enable  a  speoial  power  of 
appointment  by  will  to  be  well  exercised  by  a  will 
execnted  prior  to  the  creation  of  the  power,  and 
that  there  being  no  indication  in  the  will,  either 
by  reference  to  the  power  or  by  referenoe  to  the 
property,  of  an  intention  to  exercise  the  speoial 
power,  the  power  had  not  in  this  inatanoe  been 
well  executed,  (fie  Hayes ;  TumboU  v.  Hayes.).  152 
Trust  funds— Investment— Administration  by  the 
oonrt — Prohibition  by  trstator  of  any  inveet- 
ments  except  consols— Iiord  St.   Leonards'   Aot 
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1860  (23  ft  24  Viot.  o.  38),  s.  10.— A  teitator 
dinotad  that  his  reaidnary  mtate  should  be 
inraited  in  Three  per  Cent.  Consolidated  Bank 
Aiuniitiei  and  in  no  other  aeonritiei.  His  estate 
was  administered  by  the  oonrt,  and  was  repre- 
sented by  t«ro  anma  of  New  Consols  in  court.  On 
a  petition  asking  that  the  two  anms  of  New 
Ooaads  might  be  sold  and  the  proceeds  inTested 
in  other  seoorities  anthorised  by  Order  XXII., 
r.  17,  as  inTeatments  for  tmst  fonds :  Held,  that 
the  eouit  would  not  anthorise  the  inreatment  of 
the  tsitator'B  reaidnary  estate  in  seonrities  other 
than  oonaola  affainst  his  express  direction.  (Re 
Orey  (deoeaaed) ;  Orey  V.  Ovey.)    page  311 

(See  Admihibtbation.) 

WOfiKUEN'S  COMPENSATION  ACT  1897. 
Employer  and  workman — Compeneation — Amonnt 
—  "  KanringB  "  —  Dedaotion  from  wages  — 
Workmen's  Compensation  Act  1897  (60  A  61 
Viot  c.  37),  1st  sohednle,  clause  1  (a).  — 
A  workman  employed  in  a  mine,  who  was 
misd  by  accident,  had  to  provide  oil  for  the 
lamn  used  in  his  work.  The  oil  was  provided 
by  nis  employer,  who  always  deducted  sixpenoe 
from  his  weekly  wages  in  respect  of  tiie  oil  so 
provided.  Held,  that  the  "earnings"  of  the 
viffknian  were  the  full  amount  of  his  wagea  with- 
out deducting  the  sixpenoe  a  week.  (Houghton 
«.  Sstton  Heath  and  Lea  Oreen  Collieries  Com- 
VW.)       472 

—  Compensation  —  Persons  entitled  —  Depen- 
dants. —  Whether  a  peraon  ia  "  wholly  or  in 
part  dependent  upon  the  earnings"  of  a 
dsoeased  workman  within  aect.  7,  aab-sact.  2, 
ot  the  Workmen'a  Compensation  Act  1897  is  a 
qoestion  of  fact  to  be  aetermined  in  each  case. 
A  boy  earning  8s.  a  week  lived  at  home  with  hia 
fstfaar  and  mother  and  five  brothers  and  sisters. 
The  &ther  earned  2Ss.  a  week,  which  were  the 
avenge  weekly  wagea  in  the  district,  and  two 
•istera  together  earned  198.  a  week.  All  the 
aaniinga  of  the  family  were  put  together  into  a 
oommon  fund.  Held,  that  there  waa  evidence 
that  the  parenta  were  "  in  part  dependent  upon 
the  earnings"  of  the  boy.  (Main  Colliery  Com- 
pany e.  Daviee.)     83 

—  fiijnry  by  accident — "  Accident  "—Compansa- 
ticn.— A  workman  was  employed  by  the  defen- 
dants in  the  work  of  lifting  and  removing  planks 
from  a  stack  of  timber ;  one  night  there  was  rain 
and  ftoat,  and  theplanks  became  frosen  together, 
the  planka  lower  in  the  atack  being  more  firmly 
frozen  together  than  thoae  above ;  on  the  next 
day  tiie  workman  began  the  work  in  the  morning, 
and  lifted  and  removed  planks  all  day;  about 
4_p.m.,  while  trying  to  lift  a  plank,  he  mptored 
himself.  The  workman  claimed  compensation 
under  the  Workmen's  Compensation  Act  1897, 
and  the  County  Court  judge  found  that  the  injury 
vaa  caused  by  the  lifting  of  the  plank,  and  was 
u  injury  by  "  accident "  within  tne  meaning  of 
tia  Act.  Held,  tiiat  there  was  evidence  of  some- 
thing fortuitona  and  unexpected  upon  which  the 
Coon^  Court  judge  might  properly  Und  that  the 
injiu^f  was  caused  by  "  accident "  within  the 
■waning  of  the  Act.  (Timmina  v.  Leeds  Forge 
Company  Limited.)       120 

—  Injury  bjr  aooident  —  Compensation — "Acci- 
—Strain  of  unusual  exertion. — A  woman, 


dent" 


who  was  employed  as  a  box  maker,  was  ordered  to 
work  upon  boxes  which  were  larger  and  heavier 
than  tiioae  upon  which  she  had  previously  worked. 
When  she  had  flniahed  some  of  the  boxes  and  waa 
workiiw  upon  another,  she  eulfered  internal 
injan  from  the  atrain  of  the  unusual  exertion. 
The  Coun^  Court  judge  found  that  the  injury  did 
Bot  arise  from  an  *'  accident "  within  the  meaning 
of  sect.  1  (1)  of  the  Workmen's  Compensation  Act 
1887.  Held,  that  the  judge  had  properly  found 
that  the  injury  did  not  arise  from  an  "  accident  " 
within  the  mewiing  of  the  Act.    (fioper  v.  Oreen- 

Mod  and  Bona.)    471 

' — .Injury  by  aceident — Compensation — ^Aeoident 
Kiaing  out  of  and  in  the  oonrse  of  the  employ- 


ment —  Workman  going  to  hia  work  —  Work- 
men's Compensation  Act  1897  (60  A  61  Viot. 
c.  37),  s.  1,  aub-s.  1.  —  A  railway  company 
directed  an  engine  cleaner  in  their  service  to  go 
down  and  clean  engines  at  H.  railway  station, 
about  four  miles  away  from  the  station  where  he 
had  been  regularly  employed.  The  company  car- 
ried him  by  their  trains  to  and  from  H.  ndlway 
atation  without  charge.  On  arriving  at  H.  rail- 
way atation,  inatead  of  going  by  the  anbway  or  the 
bridge  to  the  engine  shed  where  his  work  lay,  he 
walked  across  the  line  towards  the  shed  and  was 
killed  by  a  passing  train.  Held,  that  there  waa 
evidence  that  the  employment  of  the  workman 
began  on  hia  getting  into  the  train  to  go  to  H.  rail- 
way station,  and  that  his  death  was  caused  by  aooi- 
dent arising  out  of  and  in  the  courae  of  hia  employ- 
ment on  the  lailway,  within  the  meaning  of  the 
Workmen's  Compensation  Act  1897.  (Holmea  v. 
Chreat  Northern  Bail wi^  Company.)       page    44 

Employer  and  workman  —  Injury  by  aooident  — 
Compenaation  —  Award  of  weekly  payment  — 
Workman's  subsequent  earnings  as  much  as 
before  aooident — Bight  of  employer  to  review 
of  awaid — Workmen's  Compensation  Act  1897 
(60  A  61  Vict.  0.  37).  1st  aohedule,  danses  2,  12. 
— An  apprentice  who  was  injured  by  accident 
obtained  an  award  of  a  weekly  payment  of  3>.  Sd,, 
being  50  per  cent,  of  his  average  weekly  earnings, 
as  compensation  under  the  Workmen's  Compenaa- 
tion Act.  Subsequently  he  was  employed  as  a 
labourer  by  the  same  employer,  his  wages  being 
larger  than  they  were  before  the  accident.  Hia 
employer  then  applied  for  a  review  of  the  award, 
but  the  County  Court  judge  refnaed  to  alter  the 
award  upon  the  grouid  that  the  workman  w«8 
earning  at  least  9».  6d.  a  week  leaa  than  he  would 
have  earned  if  he  had  not  been  injured.  Held, 
that,  aa  the  workman  waa  earning  as  much  as  he 
waa  earning  before  the  accident,  the  employer  wa^ 
entitied  to  nave  the  award  reduced  to  a  nominal 
sum.    (Pomphrey  v.  Southwark  Fteaa.) 468 

Injury  by  accident — Compenaaticm — ^Employ- 
ment —  Employment  for  two  days  in  eaMi 
week  —  "  Average  weekly  eaminga  "  —  Casual 
eaminga  from   the   aame   and    other  employers 

—  Workmen'a  C!ompenaation  Act  1897.  —  The 
plaintiff  waa  engaged  by  the  defendanta  to 
work  for  them  upon  two  specified  days  in  each 
week.  When  he  had  been  so  employed  for  a 
month,  he  waa  injured  b;^  aooident.  During  this 
period  he  waa  alao  from  time  to  time  employed  by 
the  defendftnta,  and  by  other  employera,  upon 
oaaual  jobs.  The  County  Court  judge  held  that 
there  waa  a  oontinuoua  employment  within  the 
Act  in  respect  of  the  two  days  in  each  week,  but 
not  in  respect  of  the  casual  jobs,  and  ha  awarded 
aa  oompenaation  a  weekly  payment  of  SO  per  oent. 
of  the  average  weekly  earnings  for  the  two  days 
in  each  week.  Both  partiea  appealed.  Held, 
that,  in  respect  of  the  two  days  a  week,  the  plain- 
tiff was  in  the  continuous  employment  of  the 
defendants  and  was  entitied  to  oompenaation 
baaed  upon  hia  average  weekly  earnings  for  those 
two  days  ;  but  that  ms  earnings  from  the  casual 
work  done  for  the  defendants,  or  for  other 
employers,  could  not  be  taken  into  aooount  in 
aaoertaining  hia  "  average  weekly  earnings." 
(Hathaway  v.  Argus  Printing  Compajiy.)      465 

Injury  by  accident — Compenaation — Employ- 
ment—  "  Scaffolding  "  —  Workmen'a  Compensa- 
tion  Act  1897  (60  &  61  Viot.  «.  37),  a.  7  (1). 

—  A  workman,  employed  in  plastering  the 
inside  of  a  new  house,  in  order  to  reach  the 
ceilings  and  higher  parts  of  the  walla,  made  a 
platform  by  meana  of  two  treatiee  about  4ft.  6in. 
nigli,  across  which  he  placed  loose  boards.  IT^n 
this  platform  he  stood  to  do  hia  work,  having 

ftlaoed  thereon  a  small  table  upon  which  to  manipn- 
ate  the  plaster.  While  worsing  upon  this  plat- 
form he  was  injured  by  aooident.  Tne  arbitrator, 
to  whom  the  workman's  claim  for  compenaation 
waa  referred  by  the  County  Court  judge,  found 
thatthia  arrangement  waa  not  a  "  soaSolding," 
and  tiie  judge  reversed  his  decision  upon  the 
ground  that  the  case  waa  ooncluded  by  tiie  deei- 
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(ion  in  MaudM  v.  Brook  (82  L.  T.  Bap.  39).  Held, 
thaftt  the  arbittstor  oonld  find  ■■  •  fact  that  the  | 

arrangement  in  (;|'nertion  was  not  a  "  eoaffolding  " 
within  the  tneaniTH  of  the  Act,  and  that  his  deoi- 
eion  oonld  not  be  interfered  with.    (Ferguson  v. 

Green.)      pag*  Ifil 

Empl07er  and  workman — Injorjr  bj  aooident— Com- 
pensation— Employment     bvtbe  nndertakers  on 
or  in  or  abont  a  Taotorr  "— %ook,  wharf,  or  quay 
—  "Oooupier" — Aotoal  use  or  ooonpation. — By 
sect.  23  of  the  Factory  and  Workshop  Act  1895,  by 
which  a  dock,  wharf,  or  qnay  is  for  certain  pur- 
poses to  be  considered  to  be  a"  factory,"  it  is  pro- 
vided that  "  the  person  having  the  actual  nse  or 
occupation  of  a  dock,  wharf,  or  qoay  "  shall  be 
deemed  to  be  "  the  occupier  "  of  a  factijry.    The 
defendants  were  the  owners   of  a   ship   which 
entered  a  dock  for  the  pnrpose  of   dischartring 
cargo.    They  had  engacea  a  workman  to  assist  in 
disobaising  the  cargo  into  lighters.    As  the  ship 
came  alongside  the  qna^  the  workman  with  the 
help  of  others  was  putting  a  Bangway  from  the 
quayside  on  to  the  ship,  when  ne  slipped  and  fell 
over  the  edge,  and  was  omshed  to  death  between 
the  moving  ship  and  the  dock  wall.    His  widow 
claimed    comiMnsation   under    the    Workmen's 
Compensation  Act  1897.    Held,  that  the  apace  of 
qnay  alongside  the  ship  was  a  "  factory     within 
sect.  7  of  the  Workmen's  Compensation  Act  1897. 
Held,  also,  that  at  the  time  of  the  accident  the 
defendants  were  "  occupiers  "  of  such  part  of  the 
qnay  within  sect.  23  of  thelWctory  and  Workshop 
Act  1895,  and,  therefore,  were  "nndertakers 
within  sect.  7  of  the  Workmen's  Compensation 
Act  1897,  and  liable  to  pay  compensation  under 
that  Act.    (Merrill  v.  Wilson,  Sons,  and  Co.)      ...  490 
—  Injury  by  aooident — Compensation — Employ- 
ment   on    a    factory  —  Undertakers  —  "  Oocn- 
pien "    of    factory  —  Use     of    a     hydraulic 
crane.  —  In    sect.    88    of    the    Factory    and 
Workshop    Act    189fi    the    expression    "  snch 
machinery  "  as  last  used  in  the  latter  part  of  the 


section  refers  to  the  "machinery  and  plant" 
mentioned  previously  in  clause  (a),  and  not  to 
the  "  machinery"  mentioned  in  clauee  (6).  A 
hydranlio  crane,  the  property  of  a  r^way  and 
dock  company,  was  being  used  b^  a -firm  of  coal 
shippers  for  the  purpose  of  loading  a  ship  lying 
in  the  dock  with  ooaI  brought  to  the  dock  in 
railway  tmckt,  and  during  this  operation  the  coal 
shippers  had  possession  and  sole  control  of  the 
entire  machine.  In  the  oonrse  of  the  operation  a 
workman  employed  by  them  upon  the  crane  was 
accidentally  injured,  and  hs  thereupon  claimed 
against  thsm  oompensation  under  the  Workmen's 
Compensation  Act  1897.  Held,  that  the  defen- 
dants were  the  "occupiers"  of  a  "factory" 
within  sect.  2S  of  the  Factory  and  Workshop  Act 
1895,  and  were  liable  to  compensate  the  workman 
nnder  sect.  7  of  the  Workmen's  Compensation 
Act  1897.    (Carriagton  v.  Bannister  and  Co.)  page  457 

Employer  and  workman — Injury  by  accident — Com- 
pensation —  Enforcement  of  award — Judgment 
summons — Committal  order. — A  oommittal  order 
upon  a  judgment  summons  nnder  sect.  5  of  the 
Debtors  Act  1889  is  a  means  of  enforcing  a  judg- 
ment, and  is  therefore  a  means  whereby  an  awara 
of  compensation  nnder  the  Workmen's  Compensa- 
tion Act  1897  may  be  enforced.  (Bailey  v.  Plant.)  459 

Injun  by  accident  —  Compensation  —  Time 

for  taking  proceedings.  —  A  notice  served  by 
a  workman  on  his  employers  that  oompensation 
is  claimed  in  respect  of  an  injury  to  him 
caused  by  accident  while  in  their  employment, 
and  specifying  the  date  of  the  acoident  and 
the  sum  demanded,  is  a  "claim  for  compensa- 
tion" within  sect.  2,  sub-sect.  1,  of  the  Work- 
men's Compensation  Act  1897  ;  and  therefore  if 
such  notice  is  given  within  six  months  from 
the  occnrrence  of  the  aooident  it  is  sufficient, 
though  proceedings  in  the  Connty  Conrt  are 
not  commenced  till  more  than  six  months 
after  the  accident.  (Powell  t>.  Main  Colliery 
Company.)       85 
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FLIMIHO  «.  BA.VK  OF  Nxw  Zeaiand. 


[Pbiv.  Oo. 


JuDtcial  Committee  oCtfje  ^xib^  Council. 

May  17,  22,  24,  arid  June  27. 

(Pnaeat :    The    Bight   Hon*.    Lords   Davbt, 
BoBKBTeoir,     and    Linslrt,     Sir     H.     Db 
ViLUXKS,  aad  Sir  Fosd  Nosth.) 
FhBUisa  V.  Bank  of  New  Zealand,  (a) 

ON  APPEAL  FBOM  THE  COURT  OF  APPEAL  OF 
NEW  ZEALAND. 

Contrad  —  Contideration  —  Contract  to  honour 
cheqiteB — Consideration  moving  from  agent— 
Evidence  of  tpeeial  damage. 

The  depont  of  a  "ttore  toarrant  "for  sheep  toilh  a 
bank  by  an  agent  of  a  eustomer  is  sufflt^ent  eon- 
tideratum  for  a  promise  to  honour  outstanding 
■cheques  within  the  rule  laid  doum  in  Carrie  v. 
Misa  (L.  Bep.  10  Ex.  153),  and  an  action  voiU  lie 
for  breach  of  contract  in  dishonouring  such 
eheqtie: 

Ititno  answer  to  such  an  action  to  say  that  the 
eontideration  did  not  move  from  the  plaintiff, 
but  from  an  agent  in  his  behalf. 

Judgment  of  the  court  below  reversed. 

But  held  {affirming  tlie  judgment  of  the  court 
below  on  this  point),  that  evidence  of  special 
damage  by  the  dishonour  of  the  cheques  was  not 
admitsible. 

'This  was  an  appeal  from  a  judgment  of  the 

Court  of  Appeal  of  Kew  Zealaiid  (Frender^ast, 

C.J.  aad  CoimoUj,  J.,  Denniston,  J.  diesentmg), 

who  had  reversea  a  judt^ment  of  Pennefather.  J. 

in  favour  of  the  eppellant,  the  plaintitE  bslow, 

and  ordered  a  new  trial. 
The  facts  out  of  which  the  action  arose,  and 

the  course  of  the  proceedings  in  the  courts  below 

appear  fullj  from  the  judgment  of  their  Lord- 

•bips. 

(a)  BcporMd  by  0.  E.  Ualdin,  Etq.,  Barrlitw-at-Law. 
Vol.  LXXXm.,  2129. 


Asquith,  Q.C.  and  McCarthy,  for  the  appellant, 
argued  that  there  was  abundant  CTidenoe  to  sup- 
port the  findings  of  the  jorj  in  favour  of  the 
appellant.  Even  if  the  "  store  warrant "  was 
given  without  the  consent  of  the  appellant,  all 
the  facts  were  known  to  the  respondents,  and  the 
consideration  was  good  in  law.  If  the  contract 
was  unauthorised  in  the  first  instance,  there  was 
an  effectual  subsequent  ratification,  and  the  court 
below  were  wrong  in  holding  that  ijiere  cannot  be 
a  ratification  of  an  unauthorised  contract  after 
breach.    See 

Bolton  V.  Lambert,  60  L.  T.  Bep.  687 ;  41  Ch.  Dir. 
295. 

The  onlj  cases  in  which  a  principal  cannot  ratify 
an  unauthorised  contract  is  where  other  rights 
have  intervened  or  the  subject-matter  of  the  con- 
tract has  disappeared.    See 

Bird  v.  Brown,  4  Ex.  786  ;  19  L.  J.  154  Ex. 

There  is  evidence  of  special  damage  to  the  appel- 
lant's basiness  as  a  cash  buyer  of  sheep. 

Cohen,  Q.C.  and  W^^iUs,  for  the  respondents, 
contended  that  there  was  no  reasonable  evidence 
to  go  to  the  jury  of  the  contract  set  up  by  the 
app«Uant.  Bolton  v.  Lambert  was  wrongly 
decided,  or,  if  right,  has  no  application  to  tSiis 
case.  It  was  founded  on  the  case  of  Hagedom  v. 
Oliverson  (2  M.  k  S.  485),  bat  that  was  a  case  of 
marine  insurance,  and,  as  appears,  from  the  case 
of  Williams  v.  North  China  Insurance  Company 
(35  L.  T.  Rep.  884 ;  1  C.  P.  Div.  757),  which  was 
not  called  to  the  attention  of  the  court  in  Bolton 
V.  Lambert,  the  law  of  marine  insurance  is 
peculiar  in  this  inspect :  (see  Amould  on  Marine 
Insurance,  6th  edit.,  pp.  166-7).  Bolton  v.  Lamhert 
was  doubted  by  North,  J.  in  Be  Portuguese  Con- 
solidated Copper  Mines  (62  L.  T.  Hep.  179 ;  45 
Ch.  Div.  16)  by  Fry,  L.J.  in  his  work  on  Specific 
Performance,  3rd  edit.,  sect.  303,  p.  137,  and 
Note  A,  p.  711,  by  the  same  learned  judge  in 
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Metropolitan  Asylunu  Board  r.  Kingham  (6  Times 
L.  Hep.  217),  and  by  Ohiity,  J.  in  Dibbiru  t. 
DibUns  (75  L.  T.  Rep.  137 ;  (1896)  2  Ch.  348). 
They  also  cited 

Walttr  T.  Jamei,  24  L.  T.  Bap.  188 ;  L.  Sep.  6  Ex. 

124; 
Low  r.  Bouvtrie,  65  L.  T.  Bap.  583;  (1891)  3  C!h. 

82; 
Stdbtnton  y.  Doddt,  34  L.  T.  Bep.  18,  607 ;  2  Ch. 

DiT.  463. 

The  OTidenoe  of  special  damage  was  not  admis- 
sible : 

BatcUffe  ▼.  Evatu,  66  !•.  T.  Bep.  794 ;  (1892)  2  Q.  B. 
524. 

In  any  case  the  damages  atrarded  were  excessive. 


Asquith,  Q.C.  was  heard  in  reply. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

June  27.  —  Their  Lordships'  judgment  was 
delivered  by 

Lord  LiNDUT. — ^This  is  aa  action  brought  in 
New  2jealand  by  the  plaintiff  against  his  bwkers 
for  dishonouring  certain  cheques.  The  action 
was  tried  with  a  jury,  and  the  pliuntiS  obtained 
a  verdict  and  judgment  for  20002.  damages.  The 
defendants  appealed,  and  the  Court  of  Appeal  not 
only  set  aside  the  vei'dict  and  judgment  but 
entered  judgment  for  the  defendemts  with  costs. 
From  this  decision  the  plaintiff  has  appealed  to 
this  board.  The  plaintiff  was  a  farmer  and  stock 
dealer  in  an  extensive  way  of  business.  He 
was  a  large  buyer  of  sheep  for  which  he  was  in  the 
habit  of  p^ing  cash.  He  was  in  good  credit,  but 
in  Aug.  1897  his  account  with  his  bankers  was 
overdrawn  to  the  extent  of  8591.  He  had  made 
an  arrangement  with  them  for  an  overdraft  to 
tihe  extent  of  12002.  The  plaintiff  had  in  Aug. 
and  Sept.  1897  a  large  number  of  sheep  in  the 
hands  of  the  Southland  Frozen  Meat  and  Export 
Compiiny,  and  these  sheep  were  at  the  plaintiff's 
disposal,  and  were  available  as  a  security  if  the 

Slaintiff  desired  to  borrow  money  upon  them. 
[r.  Chisholm  was  the  bank  manager,  and  Mr. 
Thompson  was  the  manager  of  the  Frozen  Meat 
Company.  On  the  28th  Aug.  1897  the  plaintiff 
and  Chisholm  had  a  conversation  about  the 
plaintiff's  overdraft ;  about  the  sheep  he  had  in 
store  with  the  Frozen  Meat  Company ;  and  about 
further  purchases  of  sheep  which  the  plaintiff 
might  desire  to  make.  The  plaintiff  and  Chisholm 
gave  different  accounts  ,  of  this  conversation ; 
Chisholm  maintaining  that  these  sheep  were  to 
be  a  security  for  tbe  plaintiff's  overdraft  whilst 
the  plaintiff  maintaineid  that  no  pledge  of  these 
was  ever  made.  The  verdict  of  the  jury  has 
rendered  it  unnecessary  to  refer  more  in  detail  to 
tinB  part  of  tbe  case.  On  the  4th  Sept.  1897 
the  plaintiff  drew  on  the  defendants  four  more 
cheques  for  sums  amounting  in  the  aggregate  to 
6582.  178.  2d.  in  payment  for  sheep  then  bought 
by  him.  In  order  to  provide  for  the  payment  of 
these  cheques  the  plaintiff  asked  Thompson  to  see 
Chisholm,  and  to  pay  10002.  into  the  bank  to  the 

Plaintiff's  credit  to  meet  these  particular  cheques, 
'hompson  knew  nothing  of  the  plaintiffs  over- 
draft. On  the  6th  Sept  1897  Thompson  saw 
Chisholm  and  explained  his  mission,  but  proposed 
that  as  a  matter  of  ct'nvenience  to  the  Frozen 
Meat  Company  he  should  deposit  a  store  warrant 
for  sheep  instead  of  cash.  TUs  Chisholm  assented 


to.  A  store  warrant  for  2250  sheep  belonging 
to  the  plaintiff  and  yalued  at  10002.  was 
accordingly  sent  to  the  bank  on  the  same  6tb 
Sept.  Thompson  then  supposed  that  the  cheques 
to  meet  which  he  had  deposited  the  warrant  would 
be  paid  on  presentation.  Chisholm  appears  to 
have  understood  that  the  store  warrant  was  to 
secure  the  plaintiff's  old  overdraft.  Whatever 
the  explanation  may  be,  the  fact  is  that  after 
Chisholm  had  received  the  store  warrant  the 
cheques  were  presented  for  payment  at  the  bonk 
and  were  dishonoured.      This  is  the  plaintafTs 

Srievanoe  and  cause   of  action.    The   next  day 
hisholm  sent  to  the  holders  of  the  cheques  and 
they  were  then  presented  at  the  bank  and  were 
then  paid.    The  real  controversy  at  the  trial  was 
whether   the  store  warrant    was    deposited    by 
Thompson  to  meet  the  four  cheques  drawn  by  the 
plaintiff  on  tiie    4th    Sm>t.   or  whether  it  was 
deposited  to  cover  the  old  overdraft     Another 
question  raised  at  the  trial  was  whether  Thomp- 
son exceeded  his  authority  in  obtaining   credit 
from  the  bank    on  the  security    of    the    store 
warrant  instead  of  plaxiing  10002.  to  the  plMTifafTs 
credit  at  his  bankers  in  order  to  meet  the  cheqnes 
in  question.    The differenoe  between theplaintiff's 
instructions  and  the  mode  in  which  Thompaoa 
carried  them  out  was  practically  of  so  little  con- 
sequence to  any  one  that  their  Lordships  are  sur- 
prised that  any  real  importance  should  have  beeD 
attached  to   this   variation  from  the  plaintifTs 
instructions.    The  plaintiff  said  he  knew  nothing 
about  store  warrants   and   asked   Thompson    to 
place  10002.  to  his  credit    Thompson  agreed  to  do 
so.    He  made  no  difficulty  about  it ;    he  treated 
the  matter  as  an  ordinary  business  transaction. 
As  regards  this  advance  Thompson  represented 
the  Frozen  Meat  Company  and  by  making  the 
advance  that  company  would  acquire  a  lien  or 
security  on  the  plamtiff 's  sheep  in  the  possession 
of  the  company.     The  benefit  of  this  lien  could 
be  transferred  to  the  bank  without  any  instruc- 
tions from  the  plaintiff  and  without  his  consent 
As  a  matter  of  onsiness  it  was  quite  immaterial 
whether  Thompson  advanced  the  plaintiff  10002. 
and  placed  that  sum  to  the  plaintiff's  credit  with 
the  bank,  or  procured  tbe  bank  to  place  that  gum 
to  his  credit  without  going  through  the  form  of 
making  the  advance  himself  and  then  transferrim^p 
his  debt  and  the  security  for  it  to  the  bank.    U 
is  true  that  nothing  was  said  by  or  to  the  plain- 
tiff about  any  store  warrant  or  about  Thompson 
obtaining  an    advance    from  the   bank  oa  the 
security  of  a  store  warrant.    But  when  the  plain- 
tiff was  told  what  had  been  done  he  was  penectly 
satisfied ;  and  when  asked  why  he  did  not  bring 
an  action  aj;ainst  the  Frozen  Meat  Company  for 
not  advancmg  the  10002.  his  answer  was  because 
they  did  what  was  equivalent  to  it.    This  evidence 
proves  not  that   there  was  a  ratification  of    an 
unauthorised  act,  but  rather  that  what  Thompson 
did  was  within  the  real  scope  of  tbe  authority 
originally  conferred  upon  him  by  the  plaintiff 
which  appears   to  their  Lordships  to  be  the  real 
truth.    It  appears  to  their  Lordships  to  be  plain 
from  the  evidence  given  at  the  trial,  that  it  never 
occurred  to  Chisholm  nor  to  Thompson  nor  to  the 
plaintiff  that  anything  could  turn  on  the  substitu- 
tion of  the  store  warrant  for  cash ;  they  ail  treated 
the  substitution  as  of  no  importance  at  all.  The 
following  questions  among  others  were  submitted  to 
the  jury  by  the  judge  who  tried  the  action :  "  4.  Did 


Sept.  1, 1900.] 


THE  LAW  TIMES. 


[Vol.  T.xxxm.— 3 


Pbit.  Co.] 


Flsuiho  «.  Bank  of  New  Zsaiand. 


[Pkit.  Co. 


the  plaintiJS  on  tiie  4ib  Sept.  reaneatMr.  Thompson 
topayintohis  credit  with  the  defendant  bank  the 
Bom  of  1000{.  to  meet  certain  cheques  which  the 
^aintifl  had  drawn  to  pay  for  sheep  purchased  P — 
lee.  S.DidMr.ThompsontellMr.Chishobnthathe 
had  been  reqnested  by  plaintiff  to  pay  10002.  to 
plaintiff's  credit  at  uie  bank  to  meet  cheques 
already  drawn  by  him  to  pay  for  sheep  purchased  P 
— Yes.  6.  Did  Mr.  Thompson  request  Mr. 
Chiaholm  to  accwt  a  store  warrant  for  lOOOZ. 
worth  of  plaintUrs  sheep  instead  of  his  paying 
in  10002.  P— Yea.  7.  Did  Mr.  Chisholm  accept 
the  said  warrant  as  a  consideration  for  honouring 
pWntiff*B  cheques  beyond  the  limits  of  his  orer- 
onft  P— Yes.  8.  Did  the  request  made  by  the 
plaintiff  to  Mr.  Thomi>son  to  pay  10002.  to  his 
credit  to  meet  the  said  cheques  authorise  Mr. 
Thompson  to  deposit  a  warrant  for  10002.  worth 
of  sheep  instead  of  panne  the  10002.  to  phiin- 
tiff's  credit?— No.  9.  Did  plaJntift  on  the  7th 
Sept  express  his  approval  of  Mr.  Thompson's 
act  in  depositing  the  said  warrant  P— Yes.  10. 
Did  Uie  bank  on  the  6th  Sept.  refuse  to  pay  the 
cheques  referred  to  in  the  statement  of  claim  P — 
Yes."  On  the  above  findings  judgment  was 
entered  for  the  plaintiff  for  20002.  damages  and 
costs.  The  defendants  appealed  and  applied  for 
a  new  trial.  They  contended  that  the  plaintiff 
had  no  cause  of  action,  that  evidence  as  to  special 
damage  had  been  improperly  admitted  and  that 
the  damages  were  excessive.  In  the  Court  of 
Appeal  all  the  members  of  the  court  agreed  that 
endenoe  of  special  damage  had  been  improperly 
admitted  and  that  the  &m^es  were  excessive. 
If  a  new  trial  had  been  ordered  unless  the  plain- 
tiff had  consented  to  reduce  the  damages  to  say 
5002.  aa  suggested  by  Denniston,  J.,  probably  no 
further  app^  wonld  have  been  heard  of.  But 
the  majority  of  the  Oonrt  of  Appeal  went  further 
and  held  that  the  pMntiS  had  no  cause  of  action 
and  gave  judgment  for  the  defendants.  This 
view  IB  baaed  entirely  on  Thompson's  substitu- 
tion of  a  store  warrant  for  cash  with  the  bank  as 
above  stated.  Treating  that  deposit  as  unautho- 
rised by  the  plaintiff  the  court  held  that  there 
was  no  consideration  for  the  promise  by  the  bank 
to  the  plaintiff  to  pay  the  dishonoured  cheques ; 
and  the  court  further  neld  that  the  ratification  by 
the  plaintiff  of  the  unauthorised  deposit  was  too 
late  to  avail  the  plaintiff.  For  the  reasons 
already  given  their  Lordships  would  not  them- 
selves have  come  to  the  conclusion  that  Thompson 
exceeded  his  real  authority,  or  that  the  jury 
really  meant  to  find  that  he  had.  Taking  the 
8th  and  9th  findings  in  connection  with  the 
evidence  relating  to  tiiem  their  Lordships  would 
not  have  understood  the  8th  finding  as  amount- 
ing to  more  than  that  nothing  was  said  by  the 
plwntiff  to  Thompson  about  depositing  a  store 
warrant.  The  fnrbher  inference  that  Thompson 
exceeded  his  real  authority  in  depositing  the 
store  warrant  is  no  doubt  consistent  with  the 
finding;  but  such  inference  does  not  appear  to 
tiieir  Lordships  to  be  warranted  by  the  evidence 
and  appears  to  their  Lordships  to  be  opposed  to 
it  They  would  not  themselves  have  adopted  the 
view  taken  by  the  Court  of  Appeal  of  the  8th 
finding  or  have  regarded  it  as  meaning  more  than 
is  stated  above.  But  even  if  the  Court  of  Appeal 
'were  right  in  regarding  the  8th  finding  of  the  jury 
as  a  finding  that  Thompson  really  did  not  exceed 
his  authority  and  thereby  expose  himself  and  the 


Frozen  Meat  Company  to  actions  for  damages,  their 
Lordships  are  not  prepared  to  hold  that  apart  from 
ratification  no  contract  was  proved  between  the 
plaintiff  and  the  defendante  entitling  the  plaintiff 
to  sue  them  for  a  breach  of  it.  Omitting  the 
8th  finding,  it  appears  to  their  Lordships  that 
the  4th,  5th,  6th,  7th,  and  10th  answers  by  the 
jury  contain  all  the  elemente  nooessaxr  to 
constitute  a  contract  between  the  plaintifc  and 
the  bank,  and  a  breach  of  it  for  which  the  plaintiff 
can  sue.  The  authority  to  Thompson  to  obtain 
for  the  plaintiff  as  his  principal  a  promise  by  the 
bank  to  pay  the  cheques  is  proved.  The  promise 
by  the  bank  to  Thompson  as  the  agent,  and  for 
and  on  behalf  of  the  plaintiff  to  pay  the  cheques, 
is  also  proved.  The  deposit  hj  Thompson  of  the 
store  warrant  of  the  plaintifrs  sheep  as  the  con- 
sideration for  that  promise  is  also  proved.  What 
more  is  wanted  P  Is  it  consideration,  or  is  it  con- 
sideration moving  from  the  plaintiff  P  First,  as 
to  the  consideration.  In  Currie  v.  Misa  XL.  Bep. 
10  Ex.  153 ;  on  appeal,  35  L.  T.  Bep.  4.14 ;  1  App. 
(Jas.  554)  the  question  arose  whether  a  cheque 
drawn  by  the  defendant  and  made  payable  to 
Lizardi  and  Co.  was  given  for  consiaeration  or 
not,  and  whether  the  plaintiffs  were  holders  of  the 
cheque  for  value.  The  case  is  an  important 
authority  on  the  meaning  of  consideration. 
Lush,  J.,  in  giving  tiie  judgment  of  the  Ex- 
chequer Chamber,  said  (L.  Bep.  10  Ex.  at  p. 
162) :  "  A  valuable  consideration  in  the  sense  of 
the  law  may  consist  either  in  some  right,  interest, 
profit,  or  benefit  accruing  to  the  one  party,  or 
some  forbearance,  detriment,  loss,  or  responsi- 
bility given,  suffered,  or  undertaken  by  the  other: 
Com.  Dig.  Action  on  the  Case  Assumpsit  B. 
1-15."  This  definition  has  been  conatantiy 
accepted  as  correct.  Their  Lordships  so  treat 
it ;  and  if  correct  it  covers  this  case  so  far  as 
some  consideration  is  concerned.  The  depont  by 
Thompson  of  the  sheep  warrant  fwith  the  bank 
conferred  upon  the  bank  some  right,  interest, 
profit,  or  benefit,  which  is  all  that  is  required  by 
the  first  half  of  the  definition  to  constitute  a  con- 
sideration for  the  bank's  promise  to  Thompson, 
as  agent  for  the  plaintiff,  to  pay  the  cheques 
which  he  had  drawn  and  were  outetanding.  More- 
over, Chisholm  knew  the  circumstances  under 
which  the  store  warrant  was  deposited,  and  he 
was  content  to  teke  it  as  the  consideration  for  his 
promise.  Next,  as  to  the  objection  that  the  con- 
sideration did  not  move  from  the  plaintiff.  The 
doctrine  that  the  coneideration  for  a  promise 
must  move  from  the  promisee  is  hud  w>wn  in 
text-books  (e.g.,  in  Leake  in  his  Digest  of  the  Law 
of  Contracte,  pp.  611  and  612),  and  holds  good  in 
ordinary  cases  where  a  promise  is  made  to  one 
man  for  the  benefit  of  another.  But  the  authori- 
ties for  the  doctrine  do  not  cover  a  case  like  the 
present,  in  which  the  consideration  is  supplied  by 
an  agent  who  obtains  the  promise  for  and  on 
behalf  of  his  principal.  Chisholm  was  told  that 
Thompson  was  instructed  by  the  plaintiff  to  pay 
the  bank  10002.,  and,  if  he  had  required  it,  that 
sum  would  have  been  paid  accordingly ;  Chisholm 
chose  with  his  eyes  open  to  waive  the  payment  in 
cash,  and  to  take  the  store  warrant  for  what  it 
was  worth.  Their  Lordships  are  not  aware  of 
any  authority  for  saying  that  in  such  circum- 
stences  the  promisor  can  avoid  performance  of 
his  promise  to  the  third  party,  on  the  ground  that 
the  consideration  did  not  move  from  him;  and  to 
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extend  the  dootrine  to  such  a  case  woald  be 
wholly  nnreasonable.  The  abore  view  of  the  case 
renders  it  unnecessarj  to  consider  any  question 
of  ratification,  or  to  dwell  on  the  decision  of 
Bolton  Partners  v.  Lambert  (60  L.  T.  Bep. 
687;  41  Gh.  DiT.  295)  and  its  applioation 
to  the  facte  of  this  case.  The  decision  referred 
to  presents  difficulties ;  and  their  Lordships 
reserve  their  liberty  to  reconsider  it  if  on  some 
future  occasion  it  should  become  necessary  to  do 
80.  But  although  their  Lordships  are  unable  to 
hold  that  the  plaintiff  had  no  cause  of  action, 
they  agree  iiitn  all  the  members  of  the  Court 
of  Appeal  in  thinking  that  the  learned  judge 
who  tried  the  case  was  wrong  in  admitti^ 
evidence  of  the  plaintiff's  loss  of  custom  and  of 
credit  from  particular  individuals.  The  details 
of  this  misreception  of  evidence  are  given  in  the 
judgments  of  the  Court  of  Appeal,  and  it  is 
unnecessary  to  refer  to  them  again.  The  damages 
awarded  by  the  jury  appear  to  their  Lordships  to 
have  been  exorbitant  considering  that  the  plain- 
tiff's cheques  were  honoured  by  the  bank  the 
morning  after  the  afternoon  on  which  they  were 
dishonoured.  The  plaintiff  is  however  entitled  to 
substantial  damages,  and  their  Lordships  will 
adopt  the  views  of  Denniston,  J.  that  5002.  would 
be  ample.  Their  Lordships  will  therefore  humbly 
advise  Her  Majesty  that  the  appeal  ought  to  m 
."allowed  and  the  judgment  appealed  from  be 
reversf  d  with  costs,  and  that  a  new  trial  ought  to 
be  directed  unless  the  plaintiff  consents  that  the 
-damages  shall  be  reduced  to  5002.,  and  that  in  the 
event  of  his  so  consenting  he  ought  to  be  entitled 
to  judgment  for  5002.  and  to  the  costs  of  the 
action.  The  respondents  will  pay  the  costs  of 
this  appeal  in  either  event. 

Solicitors  for  the  appellant.  Ford,  Lloyd, 
.'Bartleti,  and  Miehelmore. 

Solicitors  for  the  respondents,  Painet,  Blyth, 
and  Hnxtable. 


May  29  and  June  27. 

(Present :   The  Bight  Hons.   the  Lord  Chan- 

CELLOS     (Halsbury),     Lords     Macmaqhtkn, 

Davet,  Bobestson,  and  Lindlet). 

OouMissiONEBB  OF  TAXATION  ti.  KiBK  (Public 

Officer)  (Consolidated  Appeals),  (a) 

ON  APPEAL  FROM  THE  SUPSEHE  COUBT   OF  NEW 
SOUTH  WALES. 

.  Law  of  New  South  Wales — Mines — Income  tax — 
Income  Tax  Assessment  Act  1895  (59  Vict. 
No.  15) — Income  derived  from  lands  of  the 
Crown — Income  from  mines  —  Income  earned 
■outside  the  colony. 

Mining  companies  carried  on  their  operations  in 
the  Colony  of  New  South  Wales  upon  Crown 
lands  held  under  leases  from  the  Crown.  The 
head  offices  of  the  companies  teere  outside  the 
colony.  The  ofe  was  extracted  from  the  soil,  and 
converted  into  a  marhetable  product  in  the 
colony,  but  the  product  was  afterwards  sold,  and 
the  price  of  it  received,  outside  the  colony. 

Meld  {reversing  the  judgment  of  the  court  below), 
that  the  companies  had  income  liable  to  taxation 
4u  being  derived  either  from  "  lands  of  the 
Crown  "  or  from  "  trade,"  or  from  some  "  other 
source,"  within   sect.  15   of  the    Income    Tax 

(a)  Boportedby  C.  E.  Malden,  Eaq.,  B»rriat«r-at-Lav, 


Assessment  Act  1895,  and  were  not  exempt  on 
the  ground  that  the  income  was  earned  outside 
the  colony. 
Be  Tindal  (18  N.S.W.  L.  Bep.  378)  overmUd. 

These  were  two  appeals  by  the  Commissioners 
of  Taxation  of  New  South  Wales  against  judg- 
ments dated  the  13th  Dec.  1898  of  the  Supreme 
Court  of  the  colony  (Owen,  Simpson,  and  Cohen, 
JJ.)  on  special  cases  stated  by  the  Court  of 
Beview  (Murray,  J.)  under  sect.  45  of  the  Land 
and  Income  Tax  Assessment  Act  of  1895  (59 
Yict.  No.  15)  on  appeals  by  the  respondent  from 
assessments  for  income  tax  made  by  the  commis- 
sioners. 

The  respondent  was  the  public  officer  for  the 
purposes  of  the  Act  of  the  Breken  Hill  Proprietary 
Block  10  Company  Limited,  and  of  the  Broken 
Hill  Proprietary  Company  Limited,  and  appealed 
against  the  assesBments  for  income  tax  of  the 
companies  for  the  year  1898. 

By  the  Land  and  Income  Tax  Assessment  Act 
1895  (parts  2  and  3)  a  land  tax  is  imposed  to  be 
assessed  on  the  unimproved  value  of  all  lands  in 
the  colony  (with  the  exception,  in  sect.  11,  of  lands 
of  the  Crown  held  under  lease  or  licence,  and 
with  certain  other  exceptions)  and  by  part  4  of 
the  same  Act  an  income  tax  is  imposed  on  incomes 
from  sources  other  than  land  liable  to  land  tax. 

The  incomes  liable  to  income  tax  include  (as 
defined  by  sect.  15  of  the  Act)  the  following, 

viz.  : 

Sect.  15.  Sabjeot  to  the  ptoTiaiona  of  this  Aot  and  the 
ragalalions  heraonder,  there  shall  be  oharged,  levied, 
oolleoted,  and  paid  to  the  oommiBsioners  for  the  nae  of 
Her  Majesty  an  iaoome  tax  at  aooh  rate  per  ponnd  as 
Parliament  shall  from  time  to  time  declare  and  enaot  in 
reapaot  of  the  annual  amount  of  all  inoomes  exceeding 
2001.  per  annnm.  (1)  Ariaing  or  aooming  to  any  person 
wheresoever  residing  from  any  profession,  trade,  employ- 
ment, or  vocation  carried  on  in  New  Sonth  Wales 
whether  the  same  be  carried  on  by  saoh  person  or  on 
his  behalf  wholly  or  in  part  by  any  other  person.  .  .  . 
(8)  Derived  from  lands  of  the  Crown  held  nnder  lease 
or  lioenoe  iasned  by  or  on  behalf  of  the  Crown.  (-1) 
Arising  or  aooming  to  any  person  wheresoever  residing 
from  any  kind  of  property  except  from  land  subject  to 
land  tax  as  hereinafter  specifically  excepted  or  from  any 
other  aonroe  whatsoever  in  New  South  Wales  not 
included  in  the  preceding  snb-sections.     .    .    . 

By  sects.  27,  28,  and  29  the  mode  of  calculating 
the  net  amount  on  which  duty  is  to  be  assessed 
(called  in  sect.  68  the  "income  chargeable")  is 
prescribed,  viz. : 

Sect.  27.  For  the  pnrpose  of  asoertaioing  the  snm 
hereinafter  termed  the  "  taxable  smonnt "  on  whioh 
(subject  to  the  dednotiona  hereinafter  mentioned)  income 
tax  is  payable,  the  following  directions  and  provisions 
shall  be  observed  and  carried  ont:  (1)  The  amount  of 
taxable  income  from  all  eouroes  for  the  year  immedi- 
ately preceding  the  year  of  assessment  shall  be  taken  as 
the  basis  of  calonlation.  (2)  In  any  case  in  which 
profits  or  moneys  derived  from  any  business  have  been 
converted  into  stock-in-trade  or  added  to  the  oapital  of 
or  in  any  way  invested  in  such  business  a  oomplete 
statement  of  the  amount  of  such  profits  or  moneys  so 
converted  or  added  or  invested  shall  be  made  by  such 
person  in  the  prescribed  form  in  bis  retains.  (3)  No 
tax  shall  be  payable  in  respeot  of  income  earned  oatside 
the  Colony  of  New  Sooth  Wales.  .  .  .  (6)  In  all 
oases  the  taxable  amonnt  shall  be  the  total  amoont  ot 
taxable  income  arising  or  aooroing  to  any  person  from 
all  sonrcss  except  to  the  extent  of  the  exemptions  pro- 
vided  by  sect.  17. 
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Seot.  28.  From  the  taxable  amoant  so  aaoertaiiied  aa 
afoneaid  vrtrj  taxpayer  shall  be  entitled  to  dedaotion* 
in  leepeot  of  the  aiiTinal  amount  of  (inter  alia)  (1) 
Loaiea,  oatgoinga  inolading  interaBt,and  expenieaaotnallj 
iaonrred  in  New  Soath  Wales  by  the  taxpayer  in  the 
prodnotion  of  his  inooma.  ...  (5)  Notwithstand- 
ing the  limitation  in  eab-aeot.  1  hereof  the  commis- 
lioneis  shall,  in  oaaee  where  it  may  seem  to  thtm  jast, 
allow  losses,  oatgoioga,  a:id  expenses  even  if  inonned 
beyond  the  colony.    .    .     . 

Seot.  29.  No  dednotions  shall  in  avy  oase  be  made  in 
respeot  of  any  of  the  following  matters ;  (5)  laoome 
earned  in  New  Sonth  Wales  and  carried  to  any  resetre 
Amd  or  oapitaliced  in  any  way. 

In  ths  F1B8T  Appeal. 

Tlie  Broken  Hill  Proprietary  Block  10  Com- 
pany Limited  was  a  company  incorporated  and 
registered  in  the  Colony  of  Victoria  for  the  pur- 
pose of  carrying  on,  and  the  company  did  in  fact 
carry  on  the  basLness  of  mining  on  lands  of  the 
Grown  held  under  leases  granted  by  the  Crown  at 
Broken  Hill  in  the  Colony  of  New  South  Wales. 
The  company  had  an  office  at  Broken  Hill  and  a 
manager  of  the  mine  there  together  with  exten- 
uve  planty  works,  and  staff.  The  bead  office  of 
the  company  was  at  Melbourne,  and  there  was 
also  a  branch  office  in  London.  The  company 
had  no  mining  property  other  than  the  Crown 
leaseholds  at  Broken  HUl. 

The  net  amount  of  ore  raised  or  won  during 
the  year  1897  from  the  company's  mining  lease- 
holds at  Broken  Hill  was  100,909  tons.  Of  this 
amoimt  96,651  tons  were  treated  by  the  company's 
concentrating  plant  at  Broken  Hill,  and  3958 
tons  of  crude  ore  was  sold,  the  balance  remaining 
on  hand  at  the  mine.  From  such  treatment  the 
company  obtained  at  Broken  Hill  the  following 
products,  namely :  22,347  tons  silver  lead  concen- 
trates ;  4550  tons  slimes  containing  lead  and  zinc ; 
82,333  tons  tailings.  These  products  (as  well  as 
the  cmde  ore)  were  saleable  in  New  South  Wales. 

The  company  sold  during  the  year  1897  the 
following  ores  and  products  (all  of  which  were  at 
the  mines  at  Broken  Hill  at  the  time  of  sale,  but 
were  sold  by  tender  in  Melbourne,  yiz. :  22,323 
tons  net  silver  lead  concentrates  realising 
146,6142.  10s.  6d. ;  4343  tons  crude  sulphide  ore 
realising  60211.  28.  6d. ;  2107  tons  slimes  realising 
1651Z.  7«. ;  and  also  1031  tons  tailings  consigned 
to  Europe  realising  8092.  148.  lid. 

The  whole  of  the  4343  tons  of  crude  ore  and 
fifty-one  tons  of  slimes  and  tailings  vera  sold  to 
persons  and  companies  resident  in  New  South 
Wales.  All  the  purchase-moneys  were  receired 
by  the  company  in  Melbourne. 

The  net  profits  of  the  company  for  the  year 
1887  were  37,3192. 13<.  lOd.,  the  whole  of  which 
(except  about  502.,  a  sum  from  reserve  invest- 
ment, &c)  were  derived  (after  treatment  and  sale 
as  aforesaid)  from  the  ores  won  from  the  com- 
pany's mining  leaseholds  at  Broken  Hill  and  the 
products  obtained  therefrom. 

_  The  company  having  furnished  to  the  Commis- 
sioners  of  Taxation  an  income  tax  return  for  the 
year  1898  on  the  basis  of  their  income  for  the 
preceding  year,  the  commissioners  disallowed 
certain  deductions  claimed  therein  and  made  an 
assessment  on  the  company  on  the  income  as 
increased  by  such  disallowance.  The  company 
^ipealed  from  the  assessment  to  the  Court  of 
Beview  and  contended  that  they  had  no  income 
liable  for  taxation,  relying  on  a  decision  of  the 


Supreme  Court  of  the  colony  in  Re  Tindal  (IS 
N.S.W.  L.  R.  378). 

In  thb  Second  Appeal. 

The  Broken  Hill  Proprietary  Company  Limited 
was  a  company  incorporated  and  registered  in  the 
colony  of  Victoria  for  the  purpose  of  carrying  on, 
and  the  company  did  in  fact  carry  on,  the  busi- 
ness of  mining  on  lands  of  the  Crowe,  held  under 
leases  granted  by  the  Crown,  at  Broken  Hill,  in 
the  colony  of  New  South  Wales. 

The  company  had  an  office  at  Broken  Hill  and 
a  manager  of  the  mine  there,  together  with 
extensive  plant,  works,  and  staff.  The  head  office 
of  the  company  was  at  Melbourne,  and  there  is  a 
branch  office  in  London,  and  the  company  had  also 
some  works  at  Port  Pirie  in  Sonth  Australia,  but 
had  no  mining  property  other  than  the  Grown 
leaseholds  at  Broken  Hill. 

The  gross  amount  of  ore  raised  or  won  during 
the  year  1897  from  the  company's  mining  lease- 
holds at  Broken  Hill  was  385,016  tons.  In 
dealing  with  the  ores  raised,  the  course  of  busi- 
ness was  as  follows :  The  great  bulk  of  the  ores 
(332,413  tons  out  of  377,532)  were  treated  by  the 
companj's  smelting,  chloridising,  and  concen- 
trating plants  at  Broken  Hill,  and  the  company 
by  anch  treatment  obtained  at  Broken  Hill  the 
following  products,  all  of  which  are  saleable  in 
New  South  Wales — viz. :  17,550  tons  silver  lead 
bullion;  7130  tons  lead  concentrate s;  1885  tons 
zinc  concentrates;    325  tons  leaching  product; 

1896  tons  first  matte. 

A  small  proportion  of  the  ores  was  sent  to  Port 
Pirie  aud  smelted  there. 

These  products  (except  the  zinc  concentrates)* 
were  further  treated  by  the  company  before 
actual  sale  for  the  extraction  of  their  final  pro- 
ducts. Such  treatment  could  have  been  carried 
out  in  New  South  Wales,  but  was  in  fact  per- 
formed at  the  works  at  Pirie,  and  resulted  in  the 
production  of  silver,  desilyerised  lead,  sulphate  of 
copper,  and  certain  other  matters.  The  silver, 
deaUverised  lead,  and  sulphate  of  copper  were 
sold  by  the  company  under  contracts  made  in 
London  and  Melbourne  for  sums  amounting  to 
1,132,4302.  2«.  6<2.  the  bulk  of  which  were  received 
in  London  or  in  Mt-lboume.  The  sales  to  pnrsons 
in  New  South  Wales  amounted  to  16332.  8s.  2d. 
only. 

The  net  profits  of  the  company  for  the  year 

1897  were  262,9292.  13«.  lOd.,  the  whole  of  which 
(except  a  sum  of  13,7172.  16g.  6d.  received  from 
investments,  fees,  &a.)  were  derived  (after  treat- 
ment and  sale  as  aforesaid)  from  the  products 
obtained  from  the  ores  won  from  the  company's 
mining  leaseholds  at  Broken  Hill. 

The  company  paid  without  objection  income 
tax  for  the  years  1896  and  1897  on  their  net  profits 
from  the  working  of  the  Broken  Hill  mining 
leaseholds  during  those  years.  In  1898  they 
returned  their  income  liable  to  taxation  as  nil, 
relying  on  a  decision  of  the  Supreme  Court  in 
Be  Tindal  (18  N.S.W.  L.  Rep.  378).  The  Com- 
missioners of  Taxation  then  made  an  assessment 
on  the  company  under  sect.  39  of  the  Act  on  the 
basis  of  their  return  for  1897.  The  company 
appealed  from  the  assessment  to  the  Court  of 
Review. 

In  both  Appeals. 

The  Court  of  Review  (on  the  authority  of  Re 
Titidal)  allowed  the  appeals,   but   (being   dul; 
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required  so  to  do)  stated  special  cases  for  the 
decision  of  the  Supreme  Court,  the  questions  sub- 
mitted being :  (1)  Had  the  companies  any  income 
in  1897  witun  the  meaning  and  operation  of  the 
Land  and  Income  Tax  Assessment  Act  of  1895, 
and  liable  to  taxation  under  the  provisions  of  that 
Act  and  the  Income  Tax  Act  of  1895  P  (2)  Does 
the  judgment  of  the  Honourable  the  Supreme 
Oonrt  in  Be  Tindal  govern  and  conclude  the 
appeal  of  the  company  P 

The  special  cases  were  heard  by  the  Supreme 
Gourt  on  the  13th  Dec.  1898,  when  the  court  gave 
judgment  allowing  the  appeals  of  the  companies 
with  costs,  and  answering  the  first  question  sub- 
mitted in  the  negative  and  the  second  in  the 
affirmative. 

The  Commissioners  of  Taxation  were  desirous 
of  appealing  from  the  decision  of  the  Supreme 
Court  in  TindaFs  case,  bat  were  unable  to  do  so 
because  the  amount  of  duty  claimed  was  less 
tiian  6007.,  and  special  leave  to  appeal  was 
refused. 

The  commissioners  now  appealed  from  the  sud 
judgments  pursuant  to  leave  duly  obtained  from 
the  Supreme  Court. 

Asauith,  Q.C.,  Vaughan  HawJnTU,  and  Butier- 
worih,  for  the  appellants,  argued  that  the  income 
of  the  companies  arose  from  the  working  of 
mines  in  New  South  Wales,  and  was  not  earned 
outside  the  colony  within  the  meaning  of  the 
exemption  in  the  Act  of  1895.  Be  TiMol  (ubi 
«up.),  upon  which  the  court  below  relied,  is  wrong, 
-or  at  any  rate  does  not  govern  this  case.  If  not 
derived  &om  "  trade,"  within  sect.  15,  sub-sect.  1,  it 
is  at  all  events  income  "  derived  from  lands  of  the 
Crown"  within  sect.  16,  sub-sect.  3.  [Lord 
Davhy  referred  to  San  Paulo  Railway  Company 
T.  Carter  (73  L.  T.  Rep.  538 ;  (1896)  A.  C.  31).] 
The  difficulty  arises  from  not  distinguishing 
between  a  producing  and  a  distributing  industry. 
See 

Stdley    V.  Attorney-General,  2   L.   T.   Bep.  439; 
5  H.  &  N.  711. 

Sir  E.  Clarke,  Q.C.  and  DanekwerU,  Q.C.  for 
the  respondent,  contended  that  the  companies 
carried  on  their  business  and  earned  their  income 
outside  the  colony,  even  if  some  of  their  trans- 
actions took  place  in  it.     See 

Qrainger  v.  Qough,  74  L.  T.  Eep.  435  ;  (1896)  A  C. 
325. 

Income  tax  is  only  payable  where  the  trade  is 
-carried  on  wholly  in  the  colony.  In  England 
mines  are  not  taxed  as  income,  but  under  sched.  A. 
as  land. 

No  reply  was  called  for. 

At  the  conclusion  of  the  argument  for  the 
respondent  their  Lordships  took  time  to  consider 
their  judgment. 

June  27.  —  Their  Lordships'  judgment  was 
delivered  by 

Lord  Davby. — The  question  in  these  two 
appeals  is  the  same — viz.,  whether  the  companies 
respectively  had  any  income  in  1897  within  the 
meaning  and  operation  of  the  New  South  Wales 
Land  and  Income  Tax  Assessment  of  1895  liable 
to  taxation  under  the  provisions  of  that  Act  and 
the  Income  Tax  Act  of  1895.  In  each  case  the 
company  is  a  joint  stock  company  formed  and 
incorporated  in  accordance  with  the  law  of  the 
Colony  of  Yiotoria,  and  having  its  head  office 


with  a  board  of  directors  at  Melbourne  in  that 
colony.  Each  company  carries  on  "  the  business 
of  mining"  on  leasehold  lands  held  from  the 
Crown  at  Broken  Hill,  in  the  Colony  <^  New 
South  Wales,  where  the  company  has  an  (Moo 
and  a  manager  of  the  mine.  A  certain  portion  of 
the  crude  ore  was  in  1897  sold  in  that  state,  but 
the  greater  part  was  treated  by  the  company's 
concentrating  plant  at  Broken  Hill.  In  the  case 
of  the  Broken  Hill  Proprietary  Company,  a  certain 

fortion  was  treated  at  the  company's  works  at 
'ort  Pirie  in  South  Australia.  Neither  company 
made  any  contracts  for  sale  in  New  South  Wales. 
The  sales  of  the  Block  10  company  were  made  in 
Melbourne,  except  as  to  1031  tons  of  taiUngs  con- 
signed to  Europe.  The  sales  of  the  Broken  Hill 
Company's  products  were  made  and  the  purchase 
money  was  received  either  in  London  or  in  Mel- 
bourne. Both  companies  made  net  profits  to  a 
large  amount  from  these  business  operations. 
There  is  no  material  distinction  between  the  two 
oases.  The  decision  of  the  Supreme  Court  in 
each  case  followed  a  previous  decision  of  the  same 
court  in  Be  TindcU  (18  N.S.W.  L.  Eep.  378). 
The  following  are  the  material  provisions  of  the 
Land  and  £toome  Tax  Assessment  Act  1895: 
"  Sect.  15. — Subject  to  the  provisions  of  this  Act 
and  the  regulations  hereunder  there  shall  be 
ohar^ied,  levied,  collected,  and  paid  to  the  com- 
missioners for  the  use  of  Her  M^esty  an  income 
tax  at  such  rate  per  pound  as  Parliament  shall 
from  time  to  time  declare  and  enact  in  respect  of 
the  annual  amount  of  all  incomes  exceeding  2002. 
per  annum.  (1)  Arising  or  accruing  to  any  person 
wheresoever  residing  from  any  profession,  trade, 
employment,  or  vocation  carried  on  in  New  South 
Wales,  whether  the  same  be  carried  on  by  such 
person  or  on  his  behalf  whoUy  or  in  part  by  any 
other  person.  (3)  Derived  from  lajids  <k  the 
Crown  held  under  lease  or  licence  issued  by  or  on 
behalf  of  the  Crown.  (4)  Arising  or  accruing  to 
any  person  wheresoever  residing  &om  any  kind  of 
property  except  from  land  subject  to  land  tax  as 
hereinafter  specifically  excepted,  or  from  any  other 
source  whatsoever  in  New  South  Wales  not 
included  in  the  preceding  sub-sections.  Sect.  27. 
— (4)  No  tax  shall  be  payable  in  respect  of  income 
earned  outside  the  Colony  of  New  South  Wales. 
Sect.  28. — From  the  taxable  amount  so  ascer- 
tained as  aforesaid  every  taxpayer  shall  be 
entitled  to  deductions  in  respect  of  the  annual 
amount  of  (inter  alia) :  (1)  Losses,  outeoings, 
including  interest  and  expenses  actually  in- 
curred in  New  South  Wales  by  the  taxpayer 
in  the  production  of  his  income,  (v.)  Not- 
withstanding the  limitation  in  sub-sect.  (1) 
hereof  the  oommismoners  shall,  in  cases  where  it 
may  seem  to  them  just,  allow  losses,  outgoings, 
and  expenses,  even  if  incurred  beyond  the  colony." 
The  case  may  be  stripped  of  some  irrelevant 
details  which  have  been  imported  into  it.  It  is 
whoUy  immaterial  whether  the  person  to  be  taxed 
resides  in  the  colony  or  not.  The  case  would  be 
precisely  the  same  if  these  companies  were  New 
South  Wales  companies  having  their  head  offices 
in  the  colony.  Nor  is  it  material  whether  the 
income  is  received  in  the  colony  or  not  if  it  is 
earned  outside  the  colony.  The  Supreme  Court 
have  thought  in  Tindal's  case  and  in  these  oases 
that  the  income  was  not  earned  in  New  South 
Wales  because  the  finished  products  were  sold 
exclusively  outside  the  colony.    The  real  question. 
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tlieref<x<e,  aeems  to  be  'whether  any  part  of  these 
profits  were  earned  or  (to  nae  another  word  also 
used  in  the  Act)  prodnced  in  the  colony.  This 
IB  a  qnestion  of  fact.  At  first  si^ht  it  seems 
startling  that  the  ultimate  result  in  the  form  of 
profit  of  a  business  carried  on  (as  found  by  the 
«pe(a&l  cases)  in  the  colony  is  not  to  some  extent 
doable  income  there,  but  if  it  cannot  be  brought 
within  the  langpiage  of  the  Act  that  must  of 
coarse  be  the  reenlt.  Their  Lordships  turn  to 
the  oonstniction  of  the  Act.  The  word  "  trade  " 
no  doubt  primarily  means  traffic  by  way  of  sale 
or  exchange  or  commercial  dealing,  bat  may  have 
a  larger  meaning  so  as  to  include  manufactures. 
But  if  Ton  confine  trade  to  its  literal  meaning  one 
ma^  ask  why  is  not  this  income  derired  (med^tely 
-or  munediately)  from  lands  of  the  Crown  held  on 
lease  under  sect.  15,  sub-sect.  3,  or  from  some 
other  source  in  New  South  Wales  under  sub- 
sect  4.  Their  Lordships  attach  no  special  meaning 
to  the  word  "  derived  which  they  treat  as  synony- 
mous with  arising  or  accruing.  It  appears  to 
their  Lordships  that  ttiere  are  four  processes  in 
the  earning  or  production  of  this  income  (1)  the 
'extraction  of  the  ore  from  the  soil ;  (2)  the  con- 
verrion  of  the  crude  ore  into  a  merchantable 
product,  which  is  a  manufacturing  process ;  (3) 
the  rale  of  the  merchantable  product;  (4)  the 
receipt -of  the  moneys  arising  from  the  sale.  All 
these  processes  are  necessary  stages  which  termi- 
nate in  money,  and  the  income  is  the  money 
cesnliing  less  the  expenses  attendant  on  all  the 
stages.  The  first  process  seems  to  their  Lord- 
ships clearly  within  sub- sect.  3,  and  the  second  or 
manufacturing  process  if  not  within  the  meaning 
-of  "  trade  "  in  sub-sect.  1  is  certainly  included  in 
the  words  "  any  other  source  whatever  "  in  sub- 
sect.  4.  So  far  as  relates  to  these  two  prooessea, 
theratore,  their  Lordships  think  that  the  income 
was  earned  and  arising  and  accruing  in  New 
South  "Wales.  They  exclude  from  consideration 
for  the  purpose  of  simplicity  the  treatment  in 
Fort  Fine.  This  point  was  if  possible  more 
^ainly  brought  out  m  TindaVs  case.  The  Station 
I>q>arfcment  of  Tindal's  business  was  there  treated 
as  a  separate  business  3rielding  an  assessable 
Income.  It  is  difficult  to  see  why,  any  more  than 
in  this  case,  as  the  mere  keeping  of  separate 
books  containing  cross  entries  oi  debit  and  credit 
ht/bfneaa.  the  two  departments  was  a  mere  matter 
of  oonveoienoe,  and  could  make  no  difference  in 
substance.  The  question  in  that  case  as  here 
should  have  been  what  income  was  arising  or 
accruing  to  Tindal  from  the  business  operations 
«arried  on  by  him  in  the  colony.  The  feUacy  of 
the  judsment  of  the  Supreme  Court  in  this  and 
m  TindaTs  case  is  in  leaving  out  of  sight  the 
initial  stages  and  fastening  their  attention  exclu- 
sively on  the  final  stage  in  the  production  of  tiiB 
inooma  The  learned  judges  refer  to  some 
ICnglish  decisions  on  the  Licome  Tax  Acts  of  this 
country  which  in  language  and  to  some  extent 
in  aim  differ  from  me  Acts  now  before  their 
Lordships.  The  language  used  in  the  English 
judgments  must  of  course  be  understood  with 
xieference  to  the  cases  then  under  consideration. 
In  SvMey  v.  Attomey-General  (2  L.  T.  Rep.  439 ; 
S  H.  &  N.  711)  and  in  Qrainger  and  Bon  v.  Gough 
(74  L.  T.  B«p.  435 ;  (1896)  A.  0.  325)  the  question 
was  whether  the  person  sought  to  be  chai^^  was 
Qxervising  a  trade  in  this  country  within  the 
ineaaiag  of  the  Acts.    In  the  former  case  it  was 


decided  that  the  mere  purchase  of  goods  in  this 
country  for  tiie  panose  of  enabling  a  person  to 
trade  in  America  did  not  constitute  the  exercise 
of  a  trade  here.  While  in  Qrainger  v.  Oough  it 
was  held  on  the  facts  there  found  that  the  sale 
by  a  French  firm  in  France  to  English  customers 
did  not  constitute  the  exercise  of  a  trade  in 
England.  In  such  cases  the  place  where  the 
profits  come  home  to  the  trader  may  be  a  very 
good  test  of  the  place  where  the  trade  is  carried 
on.  But  these  cases  do  not  appear  to  their  Lord- 
ships to  have  much  to  do  wiw  a  case  such  as  the 
one  before  them  where  a  business  is  admittedly 
carried  on  in  this  country.  In  San  PavJo  Bait- 
way  Company  v.  Carter  (73  L.  T.  Bep.  538; 
(1896)  A.  0.  31)  all  that  the  House  of  Lords  had 
to  decide  was  whether  a  company  with  a  head 
office  in  London  from  which  the  board  of  directors 
governed  the  operations  of  the  company  in  Brazil 
did  not  exercise  a  business  in  Engkuid.  It  would 
have  been  difficult  to  say  in  that  case  that  the 
profits  or  income  were  not  to  some  extent  at  any 
rate  earned  in  BraziL  Their  Lordships  are  there- 
fore of  opinion  that  the  first  question  stated  in 
the  special  case  on  each  of  these  appeals  should 
have  been  answered  in  the  affirmative,  and  that 
is  all  that  they  are  called  upon  to  saj.  They  wiU 
aooordingly  humbly  advise  Her  Majesty  that  the 
two  orders  of  Hie  13th  Deo.  1898  respectively  be 
reversed,  and  instead  thereof  it  be  ordered  that 
the  app«d  of  the  commissioners  be  allowed,  and 
the  first  question  in  the  special  oases  be  answered 
in  the  affirmative,  and  a  declaration  be  made 
accordingly,  and  that  the  present  respondent  in 
each  appeal  shall  pay  the  costs  of  the  present 
appellants  in  the  Court  of  B«view  and  in  the 
Supreme  Court.  The  respondents  will  also  pay 
the  cost  of  these  appeals. 

Solicitors  for  the  appellants.  Light  and 
QiMtraifk. 

Solicitors  for  the  respondent.  Burton,  Yeaies, 
and  Hart, 


3^tmt  €owd  d  ^Txinmhxt 
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Jtdy  2  and  3. 

(Before  Lord  Altebstokb,  M.B.,  BiasT  and 

Collins,  L.JJ.) 

Ladt  Batkuan  v.  Fabeb.  (a) 

APPEAL  FBOH  THE    CHANCESY  DIVISION. 

Settlement — Construction — Income — Outgoingi  — 
Tithea — Benteharget — Bepaire. 

A  married  woman  was  entitled,  wider  a  deed  dated 
in  1867,  to  the  surplus  rents  and  profits  of  eer- 
tain  estates  for  her  life  for  her  separaJte  use 
loithout  power  of  anticipation,  but  sttbjeet  to  a 
j»roviso  mat  if  she  should  succeed  to  an  income 
in  her  own  right  of  80001.  or  more  per  annum 
for  her  separate  use,  then  her  life  interest  in  the 
estates  should  absolutely  cease  and  determine, 
and  the  property  should  be  held  upon  trust  for 
her  husband. 

Held  {afirming  the  decision  of  Kekewieh,  J.  (81 
L.  T.  Bep.  675),  that,  in  estimating  the  income, 

(•)  Beportad  by  E.  A.  SCBAlOHMr,  Eiq.,  BanlM«Mit-L»w. 
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the  amount  eoming  to  the  married  woman  for  her 
own  bene/it,  after  payment  of  all  proper  charges, 
miut  he  aeeertained  ae  fairly  as  possible ;  that  the 
tithe*,  renieharges  and  reasonable  abatements  of 
rent  were  properly  deducted ;  that  the  oceupation 
rent  of  unlet  farms  and  the  mansion  house  in 
which  the  married  woman  lived  could  not  be  re- 
garded at  income  ;  and  that  it  had  not  been 
shown  that  she  had  succeeded  to  an  income  in  her 
own  right  of  80001.  or  mare  per  annum. 

Bt  an  indenture  dated  the  26th  Jnne  1867,  and 
made  between  Lord  Bateman  and  the  esecntors 
and  tmstees  of  the  will  of  Lady  EerriBon, 
deceased,  after  reciting  that  the  executors  and 
tmstees  had  asreed  to  Tend  to  Lord  Bateman  the 
sum  of  ll,430r,  oat  of  which  a  provision  was  to 
be  made  for  Lady  Bateman,  his  wife.  Lord  Bate- 
man, in  consideration  of  that  advance  to  him, 
assigned  to  the  ezecators  and  tmstees  a  life  inte- 
rest which  he  had  in  certain  freehold  estates  called 
the  Kelmarsh  estates  and  Shobdon  Court  estates, 
npon  the  trasts  therein  contained  for  giving  effect 
to  the  security,  and  subject  thereto  upon  trust  to 
receive  the  rents  and  profits,  and  after  payment  of 
all  outgoings  to  pay  the  surplas  or  residue  thereof 
to  Lady  Bateman  for  the  term  of  her  life  for  her 
separate  use,  and  without  power  for  her  to  dispose 
or  deprive  herself  of  the  benefit  thereof  by  antici- 
pation ;  provided  nevertheless  that,  if  at  any 
time  Lady  Bateman  should  succeed  to  an 
income  in  her  own  right  of  8000Z.  or  more 
per  annum  for  her  separate  use,  then  and 
in  such  case  the  trust  lastly  thereinbefore  de- 
clared should  "absolutely  cease  and  determine;  " 
and  after  the  determination  thereof  (but  subject 
and  without  prejudice  to  the  trusts  thereinbefore 
declared)  the  property  was  to  be  held  iipon  trust 
for  Lord  Bateman. 

Lord  Bateman  afterwards  mortgaged  his  re- 
maining interest  in  the  Kelmarsh  and  Shobdon 
Court  estates  to  Andrew  Montagu,  as  a  collateral 
security  for  a  loan  of  110,000{. 

Andrew  Montagu  died  on  the  8th  Oct.  1895,  and 
G.  D.  Faber  was  his  sole  executor  and  residuary 
legatee. 

On  the  12th  July  1886,  upon  the  death  ot  her 
brother.  Sir  Edward  Clarence  Kerrison,  Bart., 
Lady  Bateman  became  entitled  to  a  life  interest 
in  the  Kerrison  estates  in  Norfolk,  Suffolk,  and 
Middlesex. 

This  action  was  brought  by  Lady  Bateman 
against  G.  D.  Faber  and  certain  subsequent  mort- 
gagees of  the  life  estate  of  Lord  Bateman  and 
Lord  Bateman  himself,  claiming,  among  other 
things,  a  declaration  that  she  had  not  since  the 
execution  of  the  indenture  of  the  26th  June  1867 
succeeded  to  an  income  in  her  own  right  of  80002. 
or  more  per  annum  for  her  separate  use  within  the 
meaning  of  the  proviso. 

The  action  came  on  for  trial  before  Kekewich,  J. 
and  his  decision,  and  that  of  the  Court  of  Appeal 
affirming  it,  are  reported  77  L.  T.  E«p.  71,  57«. 

An  inquiry  was  ordered  as  to  whether  Lady 
Bateman  had  as  a  fact  succeeded  to  an  income  of 
80002.  or  more  per  annum,  and  a  statement  was 
drawn  up  showing  income  succeeded  to  by  Lady 
Bateman,  during  the  year  ending  the  11th  Oct. 
1887,  as  admitted  (1)  by  Lady  Bateman,  (2)  by 
G.  D.  Faber,  and  (3)  as  decided  by  the  master. 

The  master  certified  that  Lady  Bateman  had 
not  succeeded  to  an  income  of  80002.  or  more  per 


annum ;  but  in  arriving  at  this  result  he  had 
allowed  tithes  and  renteharges  under  the  Land 
Improvement  Act  1864,  and  certain  allowaaces  as- 
disbursements,  and  had  only  debited  rents  actually 
received,  not  taking  into  account  Dicklebury  and' 
other  farms  unlet,  and  abatements  in  rent,  but 
treating  2502.  as  the  amount  of  income  from  » 
property  known  as  Oakley  Hall,  and  charging  an 
occupation  rent  for  the  house  called  Broom  Hall, 
in  which  Lady  Bateman  lived. 

A  summons  was  taken  out  by  G.  D.  Faber  t<>> 
vary  the  master's  certificate. 

The  summons  was  adjourned  into  court,  and> 
came  on  to  be  heard  before  Kekewich,  J.  on  the- 
29th  Dec.  1899,  when  his  Lordship  decided  (81 
L.  T.  Rep.  675)  that  G.  D.  Faber  had  not  made 
out  that  Lady  Bateman  had  succeeded  to  an 
income  in  her  own  right  of  80002.  or  more  pen 
annum. 

From  that  decision  G.  D.  Faber  now  appealed. . 

Bwinfen  Eady,  Q,C.  and  Butcher,  Q.O.  (wit& 
them  Brabant)  for  the  appellant. — "  Income  "  uk 
the  proviso  is  not  used  as  meaning  ultimiate  n«t 
income.  "Income"  means  what  comes  in,  not 
that  which  comes  in  after  deducting  all  out- 
goings: 

Beg.  V.  Bouthamfton  Port  Commissioners,  23  L.  X.. 
Bep.  Ill ;  L.  Bep.  4  E.  &  I.  App.  449,  at  p.  472. 

If  the  word  used  had  been  "estate"  instead  of 
"income"  it  would  mean  at  the  rate  of  80002. 
a  year.  The  proviso  should  be  construed  in  a 
popular  sense-  The  parties  did  not  mean  to  take 
an  exact  account  every  year.  A  tenant  for 
life  must  spend  money  on  repairs.  The  expendi- 
ture on  the  estate  is  made  out  of  the  income,  and 
must  not  be  dedncted  to  arrive  at  what  the 
income  amounts  to.  As  to  tithes,  they  are  not 
a  charge  on  the  land,  and  cannot  be  recovered' 
as  a  debt  from  the  person.  They  are  an  out- 
going. 

Warrington,  Q.C.  and  Edward  Beaumont  for  the- 
respondent,  were  not  called  upon  to  argue. 

Lord  Altebbtone,  M.R. — This  is  an  appeal 
from  Kekewich,  J.,  and  the  only  question  is  as  to 
the  construction  to  be  put  upon  a  certain  proviso 
in  a  deed,  and  what  is  to  be  the  true  conclusion 
of  fact  which  the  court  should  draw  when  that 
construction  has  been  put  upon  the  deed.  As  we 
are  agreeing  with  the  learned  judge,  and  as  I  may 
say  for  myself,  I  think  that  the  reasons  in  bia 
judgment  are  thoroughly  satisfactory.  I  shall 
not  consider  it  necessary  to  go  at  length  into  the 
various  items,  although  I  will  indicate  the  grounds 
which  in  my  opinion  are  sufficient  to  support 
the  judgment  upon  the  various  items  which  have 
been  discussed.  The  deed  was  one  made  in  1867, 
whereby  in  consideration  of  a  certain  advance 
made  iy  the  trustees  of  Lady  Bateman,  she  was 
entitled  to  receive  during  a  certain  time  the 
income  as  tenant  for  life  of  Lord  Bateman, 
subject  to  certain  deductions  which  had  to  be 
made,  and  her  income  was  to  cease  upon  the  happen- 
ing of  an  event  which  was  specified  in  these  terms : 
"  Provided,  nevertheless,  that  if  at  any  time  Lady 
Bateman  shall  succeed  to  an  income  in  her  own 
right  of  80002.  or  more  per  annum  for  her  separate 
use,  then  and  in  such  case  the  trust  in  and  by  this 
indenture  lastly  hereinbefore  declared  shall  abso- 
lutely cease  and  determine."  We  have  been  pressed 
with  more  than  one  alternative  suggestion  as  to 
what  those  words  mean.     The  last  snggestioDu 
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made  by  iSx.  Batcher,  which  was  also  pressed 
upon  us  hj  Mr.  Swinfen  Eady,  was  that  we  were 
in  some  way  to  find  out  wfaiat  was  the  income 
o{  the  estate  which  Sir  Edward  Kerrison  was 
enjoying,  and  then,  having  found  that,  to  make 
a  dedaction  In  respect  of  certain  charges,  which 
it  is  agreed  would  come  in  priority  to  the  enjoy- 
ment of  the  interest  by  Lady  Bateman.  Then  we 
have  also  been  asked  to  say  that  it  means  or  is 
equivalent  to  "  succeeding  to  an  estate  producing 
an  income,"  though  that  income  may  have  to  be 
paid  away  before  Lady  Bateman  takes  the  benefit^ 
of  it.  In  my  view  not  much  is  to  be  gained  by 
endearonring  to  put  the  words  of  the  proviso  into 
other  language.  But  I  think  that  the  meaning, 
if  we  are  to  express  it  in  other  language,  is  that 
Lady  Bateman  shall  come  into  the  enjoyment  of 
an  income  of  80002.  a  year.  We  cannot,  of  course, 
jiange  the  weight  of  all  the  considerations ;  but  it 
IS  to  he  remembered  that  she  was  for  the  time 
being  relinquishing  the  life  interest  in  the  sum  of 
11,4301.  It  is  expressly  stated  in  the  deed  that 
one  of  the  objects  of  the  deed  was  to  make  a 
further  proTision  for  Lady  Bateman.  But  I  think 
tiiat  the  intent  of  the  proviso  was  that  she  must 
come  into  the  enjoyment  of  an  income  of  not  less 
than  80002.  Now,  it  is  from  that  point  of  view 
that  we  have,  in  my  opinion,  to  approach  the 
question  of  whether  the  state  of  things  that  has 
arisen  has  brought  her  into  that  enjoyment.  I 
was  surprised,  I  confess,  and  so  also  I  think  was 
the  learned  judge  in  the  court  below,  that  this  case 
proceeded  upon  the  accounte  for  one  year  only. 
He  thought  it  quite  possible  that,  in  order  to  ascer- 
tain the  true  state  of  things  it  might  be  necessary 
to  look  at  the  accounte  for  an  average  of  years, 
and  see  whether  particular  paymente  or  receipts 
in  any  particular  year  were  average  paymente  or 
reoeipte  or  not.  But  I  think  for  the  purpose  of 
this  case  that  it  must  be  taken  that  the  defen- 
dant's advisers  were  content  to  proceed  upon  the 
basis  which  has  been  really  steted  by  Mr.  Swinfen 
Eady  that  they  were  to  teke  the  year  ending  the 
nth  Oct.  1887  as  the  beet  year.  Now,  when  you 
onoe  get  that  as  the  basis  upon  which  the  accounte 
are  to  be  examined,  I  do  not  think  you  are 
justified  in  analysing  the  actual  receipto,  and 
Baying  that  the  individual  receipte  might  be 
more  or  lees  in  other  years.  I  think  that  you 
ue  perfectly  entitled  to  say  that  any  par- 
ticokr  item  of  deduction  is  not  an  item  of  deduc- 
tion which  ought  to  be  allowed,  or  that  any  par- 
tjcolar  item  of  receipt  which  has  been  excluded 
in  estimating  the  80002.  a  year  is  not  an 
item  which  ought  to  be  excluded.  Therefore,  I 
think  that,  looking  at  the  items  upon  which  we 
bave  been  addressed,  they  come  fairly  within  the 
proper  examination  of  the  question  as  I  have 
tramed  it.  But  I  do  not  think  that  yon  are  en- 
titled to  treat  the  year  as  being  the  best  year  and 
Tet  to  say  that  in  some  other  years  there  might 
nave  been  more  received  either  by  the  letting  of 
this  property,  or  by  the  letting  of  this  shooting, 
or  by  the  falling  in  of  some  particular  element. 
And  therefore  I  assume  that  this  is  to  be  treated 
u,  at  any  rate,  an  average  year,  if  not  the  best 
year,  and  it  is  upon  the  criticism  of  the  accounte 
of  such  a  year  that  I  wish  to  say  a  word  or  two 
'D^on  the  items  that  have  been  suggested.  Now, 
^ti>  regard  to  tithe,  the  deduction  of  10002.  for 
tithe  is  objected  to.  I  cannot  see  that  there  is 
iny  reasonable  doubt  about  it.  Whether  yon 
Vol  LXXXm.,  2129*. 


regard  the  tithe    as    payable    by   the    landlord 
instead  of  by  the  tenant  under  the  Act  of  1890,  or 
whether  you  regard  it  as  a  right  a^inst  the  land 
which  the  clergy  have,  I  think  that  it  is  impossible 
in  the  construction  which  I  have  put  upon  this 
proviso  to  assume  that  Lady  Bateman  succeeded 
to  the  income  in  respect  of  the  10002.  a  year  that 
she  has  to  hand  over  for  tithe.    In  the  same  way 
with  regard  to  terminable  charge;.    They  were 
not  created  by  her,  or  else  very  different  conside- 
rations might  arise.    They  were  created  by  her 
predecessor  in  title.    They  lasted  for  a  number  of 
years,  wera  fixed  bj  her  predecessor,  and  when  she 
comes  into  the  enjoyment  of  that  estete  the  in- 
come is  charged  by  stetuto  with  an  annual  pay- 
ment.   It  is  said  tbat  you  may  dissect  that  and  see 
how  much  was  piindpal  and  how  much  was  interest, 
and  to  ike  extent  that  it  is  principal  the  property 
is  gradually  getting  richer.  That  may  be  peri eotiy 
true  and  it  may  anticipate  or  accelerate  the  time 
when  Lady  Bateman  will  succeed  to  an  income  of 
80002.  a  year.    But  I  cannot  consider  that  in  the 
year  when  the  particular  charge  was  made  you  are 
entiUed  to  assume  that  she  was  in  receipt  of  that 
amount  of  charge  as  income,  because  part  of  it 
would  improve  and  benefit  the  estete.   I  now  come 
to  Oakley  HaJI,  and  I  confess  that  if  we  were 
dealing  with  Oakley  Hall  upon  an  average  oi 
years  I  should  have  had  a  very  great  difBoulty  in 
the  matter  because  it  does  seem  to  me  there  is 
very  substantial  evidence,  not  only  upon  the  Suc- 
cession Duty  .account  (of  which  I  think  perhaps  a. 
little  too  much  has  been  made),  but  the  other 
evidence  that  Oakley  Hall  with  the  shooting  '» 
worUi  a  substantial  sum  of  money — 9002.  or  IWOl. 
a  year — and  in  this  particular  year  2502.  is  given 
credit  for  it.    But  that  really  does  depend  upon 
the  basis  upon  which  this  year  has  been  selected, 
and    in   the  year    which    was   teken    it    is  not 
really  disputed    that    all    that    Lady    Bateman 
received  was  the  proportionate  amount  of  rent — 
2502.    Therefore,  adopting,  as  I  have    said,  the 
principle  ot  treating  this  year  as  being  the  best 
year  for  the  defendant's  purpose,  I  do  not  think 
that  we  shall  be  justified  in  setting  aside  the 
master's  finding  that  2502.  was  the  amount  of  in. 
come  that  year  because  she  was  possessed  of  a, 
house  and  shooting  which  could  be  let  in  other 
years  for  a  larger  sum.    I  have  had  some  difB- 
cnlty,  speaking  for  myself  about  Broom  Hall,  and 
if  I  coiud  see  any  substantial  evidence  that  the 
correction  with  respect  to  the  Broom  Hall  alone 
would  turn  the    scale,  I   should   desire  to  hear 
what     Mr.    Warrington     had     to     say.      But 
I  think,    for    the  reasons  which  I  will  shortly 
explain,  that  it  wiU  not  really  avail  the  defendant. 
It  appears  that  the  master  has  only  allowed  1252, 
as   representing   six   months'   occupation   rent, 
whereas  there  is  no  doubt  that  Lady  Bateman. 
was  in  occupation  for  the  whole  twelve  months ; 
and  I  am  not  prepared  to  say  that  if  the  account 
even  for  that  year  were  teken  in  the  strictest  way 
you  ought  not  to  charge  another  1252.    Bat  that, 
of  course,  will  not  be  enough  for  the  defendant. 
He  requires  2252.  to  make  up  the  required  amount. 
Can  we  increase — have  we  materials  on  which  we 
should   be  justified  .in    inci-easing — the    annual 
amount  which  has  been  taken  for  Broom  Hall 
alone  P    I  think  that  we  have  not.    In  the  first 
place,  with  regard  to  the  shooting,  it  appears  upon 
the  evidence  (and  I  should  think  it  would  be  in 
accordance  with  one's  experience)  that  a  very  con- 
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riderable  amonnt  of  expense  would  be  uiTolred 
in  keeping  np  the  shooting.  Therefore  I  do  not 
think  that  because  there  is  evidence  here  that  the 
tenant  took  late  in  the  year  the  shooting  for  5052. 
we  can  draw  any  conclusion  from  that.  We 
know  what  keeping  up  the  shooting  might  mean. 
It  might  mean  the  paying  for  game  reared  and 
brooght  up,  especially  as  it  was  said  to  be  a 
pheaaant  shooting.  There  is  also  evidence  which 
we  must  take  it  the  master  may  have  acted  upon, 
that  the  honse  was  in  bad  condition;  it  did 
require  a  considerable  snm  of  money  to  be  laid 
out  upon  drains  and  ordinary  repairs;  and  it 
looks,  as  I  said  in  the  course  of  the  argument,  as 
though  the  house  had  run  down.  There  was  evi- 
dence upon  which  the  master  may  have  acted,  that 
it  was  the  cheapest  thing  for  Lady  Bateman  to  go 
into  that  house.  It  is  said  we  ought  to  act  upon 
an  advertisement  in  which  they  had  asked  5002.  a 
year  for  the  house  and  shooting.  I  think  we 
ought  not  to  act  npon  a  mere  expectation  when 
the  question  is  upon  this  basis.  What  was  the 
income  to  which  Lady  Bateman  socceeded  ?  It 
is  possible  that  if  you  could  have  shown  that 
Lady  Bateman  was  in  the  enjoyment  for  the 
whole  year  of  the  house  and  shooting,  some  extra 
amount  might  have  to  be  added  on  which  would 
Iwing  the  amount  near  to  8000!.  But  I  think  that 
we  have  not  the  materials  before  ns,  and  I  do  not 
think  that  we  ought  to  disturb  snnh  a  finding  as 
that  of  the  master.  We  have  got  evidence  at 
any 'rate;  upon  which  he  may  have  acted,  that 
shows  that  it  certainly  is  not  by  any  means  plain 
that  the  house  was  worth  a  very  substtmtial 
amonnt  more  than  the  master  has  put  npon  it. 
It  isinot  true  that  Lady  Bateman  went  into  the 
hoUBe  because  she  was  not  able  to  turn  it  into 
money  in  the  way  in  which  it  is  suggested  she 
eonld  hate  done.  With  regard  to  the  Dicklebnry 
Farm,  what  I  have  already  said  practically  covers 
that  item.  It  is  in  evidence  that  this  farm  had 
been  in  hand  or  occupied  by  Sir  Edward  Kerrison 
since  1882.  It  is  in  evidence  that  Lady  Bateman 
tried  to  let  it  and  could  not  let  it.  If  we  are  to 
set  aside  the  accounts  and  say  that  there  must  be 
included  1152.  which  was  not  received  because  the 
farm  was  not  let,  and  that  because  Lady  Bateman 
is  supposed  to  have  been  occup3ring  the  farm  she 
mnst  be  charged  with  that  hypothetical  rent,  I 
think  it  was  incumbent  upon  the  parties  to  bring 
the  proper  evidence  before  the  master.  I  do  not 
think  that  the  master  having  acted  upon  the  mate- 
rials before  bim,  we  should  be  justified  in  saying 
that  we  can  charge  Lady  Bateman  with  a  rent  which 
she  did  not  receive  when  the  question  is  what  was 
the  income  which  she  succeeded  to  in  this  par- 
ticxdar  year.  With  regard  to  the  allowances,  what 
I  said,  and  what  fell  from  my  brother  Bigby  inthe 
course  of  the  argument,  will,  I  think,  have  shown 
the  ground  npon  which  we  proceed.  It  would  be 
idle  to  suggest  that  allowances  made  in  this  class 
of  tenancies  are  really  charitable,  or  gifts  of 
bounty.  If  there  had  been  an  occasion  of  a  son 
coming  of  age  and  every  tenant  had  been  allowed 
a  quarter  of  a  year's  rent,  or  if  a  dednction  of 
10  per  cent,  had  been  allowed  in,  consequence  of 
some  great  victory,  or  if  a  -  beneficial  landlord 
retoms  to  his  tenant  a '  certain- >  sum  of  money, 
nobody  would,  I-thbik,  contend  -thafc  that  would 
not  be  a  part  of  the  income  be  enjoyed.  But  in 
this  case  we  haVe  it  thaA-upon-a  Wge  estate, 
which  it  is  not  suggested  has-  been  improperly 


managed,  these  are  the  ordinary  allowances  made 
off  rents  fixed  some  time  before  in  order  to  main- 
tain good  relations  between  landlord  and  tenant. 
And  I  think  that  it  would  be  extremely  wrong  to 
take  the  view  that  Lady  Bateman,  because  in 
law  she  might  have  distrained,  or  because  she 
might  have  brought  an  action  for  the  amonnt  of 
rent,  must  therefore  be  assumed  to  have  made  a 
voluntary  gift  out  of  her  own  income  in  respect 
of  money  which  never  came  into  her  pocket  at 
all.  With  regard  to  the  copyhold  fines,  that  item 
stands  or  fa^s  upon  the  basis  of  taking  the 
average  of  years,  or  the  single  year.  For  these 
reasons  I  have  come  to  the  conclusion  that  we 
cannot  overrule  the  finding  of  the  master.  As  I 
said  in  the  beginning  of  my  judgment  I  concur  with 
all  the  reasons  which  have  been  given  by  Keke- 
wioh,  J.,  and  I  have  merely  supplemented  them 
in  order  that  the  parties  may  see  that  to  the 
best  of  my  ability  I  have  not  overlooked  any  of 
the  arguments  that  have  been  presented  to  the 
court. 

BiOBT,  L.J. — In  this  case  we  have  first  to 
determine  what  the  meaning  is  of  the  words  of 
the  proviso  "  if  Lady  Bateman  shall  succeed  to 
an  income  in  her  own  right  of  80002.  or  more 
per  annum  for  her  separate  use."  K'ow,  for  nay 
part  I  have  veiy  little  doubt  as  to  the  meaning  ot 
those  words,  and  I  reject  altogether  the  idea  that 
we  could  go  back  a  number  of  years  and  ascertain 
what  her  predecessor  in  title  obtained  from  the 
property.  I  think  that  we  should  run  a  great  risk 
of  doing  injustice  by  such  a  course.  The  prede- 
cessor in  title  might  in  better  times  have  realised 
more  than  Lady  Bateman  could  do.  In  fact,  it 
would  seem  that  the  value  of  this  estate,  as  of 
many  others,  has  been  a  diminishing  item  from, 
year  to  year,  both  at  the  time  when  Sir  Edward 
Kerrison  died  and  since.  Neither  do  I  think  that 
it  is  a  question  of  gross  income.  She  is  to  receive 
the  income  in  her  own  right  and  for  her  separate 
use.  Take  the  case  of  tiUies.  Did  Lady  Bateman 
receive  for  her  separate  use  that  part  of  the  in- 
come which  was  necessarily  pidd  away  for  the 
tithe  renteharge  to  the  parson.  I  do  not  think 
that  she  received  it  in  that  sense  at  alL  I  think 
that  we  must  take  a  reasonable  view,  and  see  that 
she  had  a  spending  income  of  80002.  or  more  per 
annum.  If  that  oe  so,  of  course  tbe  items  of 
tithe  renteharge  must  be  deducted.  The  items  of 
other  charges  upon  the  property  created,  not  by 
her  but  by  her  predecessor  in  title  and  which 
were  at  the  time  payable,  must  also  be  deducted. 
I  think  that  there  can  be  no  doubt  that  such  items 
are  in  any  event  to  be  deducted.  But  there  is  a 
more  formidable  question — ^what  is  meant  by  an 
income  of  80002.  per  annum  P  That  does  not 
prima  facie  mean  an  income  of  80002.  for  one  year. 
It  is  "  per  annum  "  and  there  might  very  well  be 
in  the  first  year  in  which  she  came  into  the  enjoy- 
ment of  the  property  a  smaller  receipt  for  her 
separate  use  than  in  subsequent  years.  And  if 
the  defendant  had  claimed  to  have  had  an  average 
teken  I  am  not  at  ail  sure  that  he  would  not  have 
been  right.  It  would  have  been  somewhat  diffi- 
cult to  say  over  how  many  years  the  average 
should  have  been  taken.  But  it  would  have  been 
very  plausible  and  probablr  right  to  say  that  a 
fair  average  should  be  taken.  But  for  reasons 
best  known  to  himself,  the  def^idant  has  ohosan 
to  ffo  npon  the  first  year ;  and  I  onderstand  Mr. 
Swinfen  itady  to  explain  that  by  saying  that  it 
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was  thought  to  be  the  beat  year.    That  at  once 
does  away  with  all  idea  of  charging  Lady  Bate- 
man  with  any  income  that  she  did  not  receive  on 
the  gronnd  that  in  Bubseqaent  years  she  might 
have  received  something.     If  the   Oakley  Park 
property  might  have  been  let  in  subsequent  years, 
noa  eontiat  that    all  the    farms  that   are  now 
reckoned  at  the  rate  that  they  were  paying  in  the 
first  year  woold  have  been  let  for  the  same  rents. 
In  met  we  know  nothing  about  that.    We  have 
nothing  to  go    upon  except  the    items    of    the 
receipts  and  disbursements  for    the  first    year, 
which  the  parties  have  treated  as  binding.    Now, 
we  have  not  heard  the  argument  on  the  other  side. 
We  do  not  know  what  might  have  been  said.    It 
appears  primd  facie  perfectly  correct  that  Lady 
Bateman  should  be  charged  with  an  occupation 
rent  of  certain  properties.    But  we  do  not  know 
what  mwht  have  bean  said.   I  shall  assume  there- 
fore, witnoat  deciding  it,  that  an  occupation  rent 
was  payable  in  cases  where  there  was  occupation. 
That  does  not,  as  I  understand  the  evidence,  apply 
to  the  Of^ey  Park  estate,  because  there  was  no 
occupation  during  that  particular  year  by  Lady 
Batemaa  of  that  property.    She  cUd  apparently 
get,  in  the  name  of  rent  of  that  property,  during 
uiat  year,  a  sum  of  2502.,  and  no  more.    I  have 
no  doubt  that  she  is  chargeable  with  that  sum.    I 
have  no   doubt  also  that  she  is  not  chargeable 
with  anything  more.    Broom  Hall  and  the  luml- 
tore  and  the  shootings  are  the  only  matters  upon 
which  I  feel  the  slightest  doubt.    And  if  it  were 
made  out  that  as  much  extra  must  be  charged 
ajjainat  Liady  Bateman  in  respect  of  those  proper- 
ties aa  would  bring  the  income  over  8000Z.  per 
annum,  I   should  have  considered  that,   at  any 
rate,  we  shonld  call  upon  Mr.  Warrington.    But  I 
also  am  satisfied  that  that  cannot  be  reasonably 
expected.    I  will  assume,  although  we  have  not 
heard  the  argument,  that  it  would  be  reasonable 
to  charge  Lady  Bateman  for  a  whole  year  praoti- 
eally,  she  being  in  actual  occupation  for  the  whole 
year,  and,  specking  broadly,  no  doubt  she  was.  Sir 
Edw«rd  Kerrison  died  on  the  12th  July.    When 
she  went  into  possession  has  not  been  called  to 
oar  attention,  but  assuming  that  she  went  into 
possession  at  once,  and  assuming  that,  by  virtue 
of  iliat  entry  into   possession  and   suMoquent 
occupation  during  the  whole  time  she  was  charge- 
able with  the  year's  rent,  that  would  only  nuuce 
the  charge  according  to  the  master's  view  of  the 
evidence,  2502.  instead  of  125Z.,  and  that  would 
not  alter  the   merits  of  the    case   between  the 
parties.     Then  it  was  said  that  she  herself  ad- 
mitted that  the  property  was  worth  4842.    That  I 
take  to  be  the  estimated  amount  of  the  rent  that 
she  expected  to  get  when  the  property  was  let. 
The  property  was  shown  to  have  run  down,  and 
to  be  in  a  bad  state  of   repair.    And  I  do  not 
snppoae  that  she  could  have  got  a  tenant  without 
as  expenditore  of    money   which    would   have 
seriously  diminished,  at  any  rate  in  the  first  year, 
the  amount  of  rent  that  she  might  have  expected 
to  receive,  though  perhaps  on  an  average  year  she 
nugfat  have  expected  to  receive  4842.    I  cannot 
tiimk  that  that  is  sufficient.    I  do  not  see  in  any 
of  the  evidoice  a  sufficient  reason  primd  faeie  for 
diarging  her  with  as  much  money  as  would  bring 
the  tot^  amount  of  the  inoome  aocruing  to  her 
tat  her  own  use  up  to  80002.  a  year.    Therefore  I 
ooocur,  and  having  read  very  carefully  the  judg- 
ment of  Kekewich,  J.,  I  say  that  I  concur  gene- 


rally with  all  that  he  says.  I  have  only  been  left 
in  doubt  upon  this  question  of  Broom  Hall,  which 
I  do  not  think  can  be,  upon  the  evidence  the 
parties  have  given  (and  upon  that  evidence  alone 
we  must  go),  the  basis  of  a  judgment  making  the 
charge  by  way  of  occupation  rent  so  large  as  to 
bring  it  above  the  total  income  of  80002.  a  year. 

CoLiiiNS,  L.J. — Concurring,  as  I  do,  in  all 
points  with  the  judgment  of  Kekewich,  J.,  I  have 
nothing  to  add  to  the  judgments  which  have  been 
already  given.  ^^^  dismissed. 

Solicitors  for  the  appellants,  Oreenfield  and 
CrcteknaU. 

Solicitors  for  the  respondent,  O.  F.  Mttdson, 
Matthews,  and  Co. 


July  27  and  28. 

(Before  Lord  Alvxbbtonk,   M.B.,   Bigbt  and 
Collins,  L.JJ.) 

DA.VIE8  V.  TBOltAS.  (a) 
APPEAL  FBOK  THE  CHANCEBT  DIVISIOIT. 

Vendor  and  purchaser — Sale  of  leaseholds  suMeet 
to  trust  for  conversion  —  Unpaid  purehase 
money — Vendor's  lien — Lunatic  not  sofoumd— 
Receiving  order — Bights  of  third  parties— 
Lunacy  Act  1890  (53  A  64  Viet.  e.  5),  s.  116. 

The  principle  of  a  vendor's  lien  for  unpaid  pur- 
chase  money  in  respect  of  real  property  is 
applicable  to  a  share  of  the  proceeds  of  sdle  on 
the  realisation  of  leaseholds  bequeathed  by  a 
testator  upon  trust  for  conversion. 

GoUins  v.  Collins  (31  Beav.  346)  and  Be  Albert 
Life  Assurance  Company;  Ex  parte  Western 
Life  Assurance  Society  (23  L.  T.  Bep.  726;  L. 
Bep.  11  Eq.  164)  applied. 

A  receiving  order  made  ex  parte  under  sect.  116 
of  Oie  Lunacy  Act  1890  will  not  deprive  third 
parties  of  rights  acquired  against  the  property 
of  a  lunatic ;  and  consequenUy  a  vendor  is  not 
thereby  prevented  from  enforcing  his  lien  for 
unpaid  purchase  money  against  property  which 
has  been  purchased  by  a  person  who  has  subse- 
quently become  of  uneouna  mind. 

Be  Winkle  (70  L,  T.  Bep.  710;  (1894)  2  Ch.  519) 
and  Be  Clarke  (78  L.  T.  Bep.  275;  (1898)  1  Ch. 
336)  dieeuesed. 

Decision  of  Bruce,  J.  (sitting  for  North,  J.) 
affirmed. 

Edwabb  Lewis  was  entiUed,  under  the  will  of 

a  testator,  to  a  share  of  the  proceeds  of  sale  of 

certain  leasehold  property  which  was  directed  to 

be  sold  by  the  trustees  of  the  will  after  the  death 

of  certain  persons  fts  tenants  for  life,  of  whom  the 

last  survivor  died  in  .^ril  1894. 
In  1890  and  1891  Edward  Lewis  mortgaged  his 

share  to  Smith  to  secure  the  sums  of  2002.  and 

502.  and  interest. 
In  1892  Smith  transferred  the  mortgages  to  the 

plaintiff. 

In  Jan.  1894  the  plaintiff  in  exercise  of  his 

statutory  power  of  sale  put  up  the  mortgi^ed 

share  for  sale  by  auction  through  David  Lewis, 

who  was  his  souoitor  and  also  solicutor  for  the 

trustees  of  the  will. 
David  Lewis  himself  became  the  jpurohaser  for 

5002.,  and  in  Aug.  1894  the  plaintiff  asd^isd  the 

(a)  Bepotied  by  B.  A.  BOBlicaur.  Eiq.,  BMrlMar«t-L«w. 
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Bhare  to  David  Le<n8  abaolntelr  in  oonaideration 
of  that  anm  ezpreesed  to  be  paid  b^  him. 

The  purchase  money  was  not  m  fact  paid  bj 
David  Lewis,  bat  he  aocoonted  to  the  plaintiff  for 
the  amount  due  on  the  mortgages. 

The  balance  due  to  the  mortgagor  was  misap- 
propriated by  David  Lewis,  and  the  plaintiff  was 
compelled  to  pay  it  out  of  his  own  pocket. 

In  1895  the  leasehold  property  was  sold  by 
the  trustees  of  the  will,  and  there  was  in  tiheir 
hands  a  sum  representing  the  share  of  Edward 
Lewis. 

In  Feb.  1898  David  Lewis  became  a  person  of 
unsound  mind  not  so  found. 

In  May  1898  on  the  application  of  the  wife  of 
David  Lewis  the  Master  in  Lunacy  made  an 
e»  parte  order  under  sect.  116  of  the  Lunacy 
Act  1890  authorising  her  in  the  name  and  on 
behalf  of  David  Lewis  to  receive  and  give  a  dis- 
charge for  all  sums  of  money  due  to  him,  and 
Erecting  that  so  much  as  should  be  expended 
(not  exceeding  2002.)  should  be  allowed  for  hie 
maintenance. 

In  July  1899  another  ex  parte  order  was  made 
by  the  master  authorising  the  wife  of  David 
liewis  in  his  name  and  on  his  behalf  to  demand 
and  receive  from  the  trustees  of  the  will  the  sum 
in  their  hands  representing  the  share  of  Edward 
Lewis. 

In  Jan.  1900  this  action  was  brought  by 
the  plaintiff  against  the  trustees  of  the  will, 
and  David  Lewis  (by  his  wife  as  guardian) 
claiming  a  declaration  that  the  plaintiff  was 
entitled  to  a  lien  on  the  share  of  Edward  Lewis 
in  respect  of  the  balance  of  the  unpaid  purchase 
money. 

On  the  13th  Nov.  1899  the  action  came  on  for 
trial  before  Bruce,  J.  (sitting  for  North,  J.)  at  the 
assizes,  when  his  lordship  decided  that  the  plaintiff 
was  entitied  to  the  lien  which  he  claimed,  the 
ex  parte  orders  in  lunacy  not  having  deprived  him 
of  that  right. 

From  that  decision  an  appeal  was  now  presented 
on  behalf  of  the  lunatic. 

Motoland  Bowlandt  for  the  appellant. — The 
property  in  question  cannot  be  dealt  with  except- 
ing by  the  court  having  jurisdiction  in  lunacy. 
The  ordinary  rule  in  lunacy  appears  from : 

Rt  WinkU,  70  L.  T.  Bep.  710  ;  (1894)  2  Ch.  519 ; 

Be  ClarU,  78  L.  T.  Bep.  275  ;  (1898)  1  Ch.  336. 

A  receiver  after  his  appointment  is  completed 
although  not  actually  in  possession  is  in  posses- 
sion in  the  eyes  of  the  law : 

Ames  V.  Trustees  of  the  Birkenhead  Docks,  20  Beav. 
832,  at  p.  353. 

In  the  present  case  the  receiver  is  in  that  position. 
There  cannot  be  a  vendor's  lien  for  unpaid  pur- 
chase money  in  a  case  of  this  sort : 

Maekreth  v.  Bymmons,  2  Wh.  &  Tad.  L.  Cas.  Eq. 

926,  936; 
CoUint  V.  ColUns,  31  Basv.  346 ; 
Re  Albert   Life  Assurance   Company  i    X»  parte 

Western  Life  Assurance  Society,  23  L.  T.  Bep. 

726;L.Bep.  llEq.  164. 

This  property  is  personal  property  under  the 
direction  to  convert  contained  in  the  wilL  Before 
the  Judicature  Acts  the  assignment  of  a  ehote  in 
action  operated  by  agreement ;  the  assignor  per- 
mitted his  name  to  be  used  by  the  assisnee  to 
recover  the  debt.    At  common  law,  be^re  the 


Judicature  Acts,  such  property  as  this  could  sot 
be  assigned  at  all : 

Byall  V.  Rouiles,  1  Wh.  &  Tad.  L.  Cm.  Eq.  107. 
He  referred  also  to 

Levy  V.  Btogdon,  79  L.  T.  Bep.  364  ;  (1899)  1  Ch.  5. 
Brynmor  Jones,  Q.C.  for  the  respondents  the 
trustees  of  the  wiU,  submitted  to  the  order  of  the 
court. 

Upjohn,  Q.C.  and  Bailhaeihe  for  the  respondent 
the  plaintiff. — If  ever  there  was  a  case  in  which 
the  doctrine  as  to  a  vendor's  lien  for  unpaid  pur- 
chase money  ought  to  be  applied  it  is  the  present 
case.    As  to  tiiis  point  see 

2  Story's  Comraentaries  on  Equity  JarUpmdenoe, 

11th  edit.,  p.  516,  pi.  1217  ; 
iUee  V.  Sice,  2  Dr.  73 ; 

Aberaman  Irontoorlre  Compcmy  v.  Wickens,  20  L.  T. 
Bap.  89 ;  L.  Bep.  4  Ch.  App.  101. 

In  Levy  v.  Btogdon  (ubi  sup.)  the  property  in 
question  was  a  reversionary  interest  in  pure  per- 
sonalty. As  regards  the  effect  of  the  orders  made 
in  lunacy  we  r^y  on  the  observations  of  Lindley, 
M.B.  in  Re  Clarke  (78  L.  T.  Rep.  275;  (1898) 
1  Ch.  336,  at  pp.  341,  342).  Observations  to  the 
same  effect  are  to  be  found  in  JS«  Leavesley  (64 
L.  T.  Eep.  269 ;  (1891)  2  Ch.  1,  at  p.  7).  [Lord 
AiiTEBSTONE,  M.B.  refcn-ed  to  Be  Plenderleith. 
(69  L.  T.  Eep.  325;  (189S)  3  Ch.  332).]  The 
subject  was  also  discussed  in  a  different  class  of 
case: 

He  Daeid  Lloyd,  and  Co. ;  Lloyd  v.  David  Lloyd 
and  Co.,  37  L.  T.  Bep.  83 ;  6  Ch.  Div.  339  ; 

Sx  parte  Williams;  Be  Daviei,  26  L.  T.  Bep.  303  ; 
L.  Bep.  7  Ch.  App.  314. 
Where  there  is  a  lien  or  charge  only,  the  balanoe- 
of  the  property  after  satisfying  the  lien  or  charge, 
belongs  to  the  lunatic : 

Be  Brouin;  Lietoellin  v.  Brown,  82  L.  T.  Bep.  83; 
(1900)  1  Ch.  489. 
As  to  the  powers  of  the  court  sitting  in  lunacy,  see 
sect.  116  of  the  Lunacy  Act  1890.  If  the  plaintiff 
had  applied  to  the  lunacy  authorities,  leave  would 
have  been  given  as  a  matter  of  course  for  him  to 
come  in  pro  interesse  »uo.  See  the  remarks  of 
Ohitty,  J.  in  Lane  v.  Capsey  (65  L.  T.  Rep.  375; 
(1891)  3  Ch.  411,  at  p.  414),  quoting  the  language 
of  Turner.  L.J.,  in  Bandfietd  v.  Bandfield  (3  De 
G.  F.  &  J.  766,  at  p.  771). 

Bowland  Bowlandt  in  reply. — If  the  respon- 
dent's argument  is  correct  the  court  must  overrule 
Be  Winkle  (ubt  aup.).  [Collins,  L.J. — Be  Clarke 
(u6t  sup.)  puts  a  constxuction  on  Be  WinkU  (yibi 
sup.)  which  renders  it  inapplicable  to  your  point 
in  the  present  case.]  The  case  of  J  me*  v.  Trustees 
of  the  Birkenhead  Docks  {ubi  sup.)  covers  my 
point,  and  it  was  not  cited  in  Be  Cuirke  (uhi  sup.). 
Of  course,  if  the  court  is  against  me  on  the  con- 
struction which  I  put  on  Atnet  v.  Trusteee  of  the 
Birkenhead  Docks  (ubi  tup.),  then  it  disposes  of 
my  point.  I  must  rely  on  that  case.  On  the 
issue  of  a  writ  of  fi.  fa.  to  the  sheriff  the  words 
"  bind  the  property  or  the  goods  "  constitute  a 
charge : 

Woodland  v.  fuller,  11  Adol.  &  EU.  859. 

The  lien  of  a  vendor  for  unpaid  purchase  money 
constitutes  a  trust.  So  in  the  case  of  a  credittn* 
who  is  in  possession,  he,  as  a  trustee  for  the  debtor, 
is  in  the  same  position  as  a  purchaser  would  be. 
The  two  cases  are  exactiy  the  same ;  the  case  of  a 
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'Uen  obiuned  by  the  issue  of  a  writ  otfi.fa.,  and  a 
vendor's  lien  for  acpaid  purchase  monej.  In  the 
text-booka  they  are  dealt  with  as  being  on  exactly 
the  same  footing  as  other  liens.  Then  as  to 
wliether  there  was  a  lien,  even  if  it  is  possible  to 
hsTs  a  lien  on  property  of  this  sort,  on  the  facts 
it  is  evident  tnat  there  was  no  intention  that 
there  dioald  be  a  lien,  but  a  clear  intention  that 
the  lien  should  be  done  away  with. 

Lord  ALYEBSTomE,  M.B.  (stated  the  facts  of 
the  case  and  continued :). — On  this  state  of  facts 
two  important  questions  were  raised  and  argrued 
before  us  .-  (1)  whether  the  plaintiif  is  entitled  to 
a  Tendor's  lien  in  respect  of  the  unpaid  purchase 
money  upon  the  money  in  the  hands  of  the 
tnutees,  and  (2)  whether  in  any  case  the  result 
of  the  order  made  under  the  lunacy  Acts  has  been 
to  prevent  the  rights  of  the  plaintiff  from  being 
eSectually  enforced  against  the  money  in  the 
hands  of  the  trustees.  I  will  deal  first  with  the 
rights  of  the  plaintiff.  In  my  opinion  he  is  in 
tM  position  of  an  unpaid  vendor  and  is  entitled 
to  a  lien  on  the  property  sold  unless  something 
has  happened  to  debar  him  from  asserting  it.  At 
Q»  time  of  the  sale  by  the  plaintiff  the  property 
ma  still  leasehold  property ;  at  the  time  of  the 
conveyance  to  D.  Lewis  it  was  leasehold  property, 
thoDgh  the  last  tenant  for  life  under  the  will  was 
then  dead  and  the  duty  to  convert  the  property 
into  money  had  then  arisen.  I  think  even  if  the 
thing  sold  had  been  simply  a  claim  to  receive  a 
share  o£  money  arising  from  sale  of  leasehold 
property,  the  vendor  unpaid  would  still  be  entitled 
to  a  lien  on  the  share  which  he  sold.  I  think 
CcUhu  T.  CoUins  (31  Beav.  346) ;  Be  Albert  Life 
Atturance  Company ;  Ex  parte  Western  Life 
Auwnmce  Society  (23  L.  T.  Bep.  726;  L.  Bep. 
11  Sq.  164)  and  other  cases  cited  seem  to  show 
that  the  principle  entitling  the  unpaid  vendor  to 
a  lien  has  been  applied  to  other  property  besides 
land.  Collins  v.  Collins  (ubi  sup.)  is  a  direct  autho- 
ri^  for  that  proposition  where  upon  the  sale  of  a 
debt  in  an  administration  action  the  vendor  was 
held  not  to  have  lost  his  lien  on  the  debt  for  the 
unpaid  purchase  money.  Speaking  for  myself,  I 
thuik  the  principle  of  a  vendor's  lien  appUes  and 
that  the  mortgagee  as  unpaid  vendor  was  entitled 
to  a  lien  on  the  property  which  he  sold  in  the 
hands  of  the  trustees.  It  is  to  be  observed  that  he 
has  been  treated  throughout  as  the  vendor  of 
the  whole  mortgaged  property.  He  sold  the  pro- 
perty usder  his  statutory  power  and  was  entitled 
to  receive  the  3001.  purchase  money.  Do  the 
snbeeqaent  transactions  prevent  the  mortgagee 
from  relying  on  his  right  of  lien  ?  I  do  not  think 
that  we  have  sufficient  information  to  enable  us  to 
oome  to  that  conclusion.  There  is  no  evidence 
at  all  of  aoy  final  settlement  of  account  which  gets 
rid  of  the  obligation  to  the  mortgagee.  On  the 
niaterials  we  have  before  us  it  would,  I  think,  be 
wrong  to  come  to  the  conclusion  that  there  was 
any  intention  on  the  part  of  the  plaintiff  to  deprive 
himself  of  any  right  which  he  had.  It  would  be 
going  too  far  to  say  that  he  had  agreed  to  look 
solely  to  the  defendant  Lewis  as  his  debtor.  It 
is  agreed  that  the  mere  fact  of  the  execution  of 
the  assignment  with  the  receipt  clause  for  the 
purchase  money  does  not  displace  the  vendor's 
right  to  insist  on  his  lien.  Therefore,  I  come  to 
the  oonduaion  that  the  mortgagee  was  entitled 
to  a  lien  as  vendor  and  is  now  entitled  to  insist 
on  it  unless  the  lunacy  orders  have  deprived  him 


of  that  right.  Counsel  for  the  appellant  has 
pressed  us  to  take  the  view  that  when  an  order 
IB  made  in  lunacy  under  the  Lunacy  Act  1890, 
sect.  116,  directing  the  lunatic's  wife  to  receive 
the  money,  that  discharged  the  property  from  the 
lien  or  rather  prevented  the  lien  from  being 
enforced.  If  so,  it  must  be  by  virtue  of  the 
provisions  of  the  statute  or  the  order  itself. 
In  my  opinion  the  court  never  intended  to 
interfere  with  rights  acquired  by  third  persons 
against  the  property  of  the  lunatic.  I  think  that 
Uie  effect  of  the  order  under  sect.  116  is  to  give 
the  person  named  in  the  order  power  to  get  in  the 
lunatic's  property  and  nothing  else,  and  if  other 
persons  have  acquired  rights  over  the  property  it 
IS  not  intended  that  the  order  should  aJEfect  those 
rights.  The  order  is  made  ex  parte,  and  it  directs 
the  person  appointed  by  it  to  do  in  the  name  of 
and  on  behalf  of  the  lunatio  something  which  he 
could  have  done  if  he  had  been  sane  and  able  to 
do  it  himself.  If  that  is  the  true  construction  of 
the  order,  it  is  impossible  to  assume  that  it  was 
intended  to  affect  the  rights  of  a  third  person.  It 
is  said  that  the  case  of  Be  Winkle  (70  L.  T.  Bep. 
710 ;  (1894)  2  Ch.  519)  shows  that  when  the  pro- 
perty of  a  lunatic  has  become  subject  to  the  con- 
trol of  the  court  by  the  appointment  of  a  receiver 
this  would  present  a  charge  on  the  property  from 
being  effective.  In  my  opinion,  the  court  in  that 
case  did  not  mean  to  decide  anything  of  the  kind. 
If  we  thought  that  they  did,  it  is  doubtful  if  we 
should  have  followed  the  case  to  that  length,  but 
I  think  that  when  Be  Winkle  (ubi  sup.)  is  under- 
stood— examined  as  it  was  in  a  subsequent  case 
of  Be  Clarke  (78  L.  T.  Bep.  275 ;  (1898)  1  Ch. 
336) — it  will  be  seen  that  it  decided  nothing  of 
the  kind.  In  Be  Winkle  {ubi  sup.)  what  the  court 
decided  was  that  in  their  view  of  the  facts  there 
was  no  charge  on  the  goods  which  put  the  goods  in 
the  possession  of  the  judgment  creditor  or  gave 
him  a  lien  on  the  goods  at  the  time  when  the 
lunatic's  wife  took  possession.  Dealing  with  that 
case  in  Be  Clarke  [ubi  sup.)  Lindley,llI.B.  said : 
"  Even  if  an  order  appointing  a  receiver  related 
back,  which  it  never  does,  the  receiver  has  never 
in  fact  been  in  poBsession  of  the  goods.  This  cir- 
cumstance distinguishes  this  case  from  Be  Winkle 
{ubi  Bup.)  where  the  receiver  had  possession  and 
the  sheriff  had  not,  he  having  gone  ont  of  posses- 
sion under  the  order  of  a  judge  at  chambers. 
The  judgment  of  the  court  proceeded  entirely  on 
this  ground,  and  Be  Winkle  (ubi  sup.)  is  no  autho- 
rity for  saying  that  the  court  in  lunacy  can 
deprive  execution  creditors  of  their  rights  over 
property  not  under  the  control  of  the  court 
when  seised  under  legal  process.  We  were 
pressed  by  connsel  for  the  appellant  to  say  that 
Be  Winkle  {ubi  sup.)  is  in  effeot  a  decision  that 
though  a  person  has  valid  rights  available 
against  goods  or  property,  the  efract  of  such  an 
order  in  lunacy  as  tbis  is  to  deprive  him  of  those 
rights.  I  think  that  I  should  require  much 
stronger  authority  to  establish  that  proposiUon. 
There  is  a  long  line  of  authorities  referred  to  by 
Lindley,  M.R.  showing  that  an  order  like  this 
made  under  sect.  116  is  only  intended  to  authorise 
the  receiver  to  take  poBsession  of  the  property 
of  the  lunatic  and  not  to  interfere  with  the 
rights  of  third  parties.  We  were  further  asked 
to  say  that  a  receiver  appointed  under  sect.  116 
stands  in  the  same  position  as  a  recover 
appointed   by  the  Court   of   Chancery,  and  it 
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would  be  a  oontempt  of  conrt  on  (he  part  of  the 
plaintiff  to  pnrsae  his  claim,  and  Amet  v. 
Trustees  of  the  Birkenhead  JDoeks  (20  Beav. 
332)  was  cited  to  show  that  any  inter- 
ference with  snch  a  receiver  without  the  leave 
of  the  conrt  would  not  be  allowed.  But  that  case 
is  not  an  authority  for  anything  of  the  kind.  It 
only  decided  that  where  in  a  mortgagee's  suit  a 
receiver  was  appointed  to  get  in  certain  tolls,  a 
judgment  creditor  oonld  not  interfere  with  his 
collection  of  those  tolls.  To  my  mind  that  has 
no  analogy  to  an  order  of  this  kind.  Neither  of 
the  two  orders  can  override  the  rights  which  the 
plaintiff  poesesaed.  In  my  opinion  the  judgment 
of  Bmoe,  J.  was  right.  There  was  a  vendors  lien 
ezisting  in  &vour  of  the  plaintiff  which  could  be 
asserted  against  the  property  in  the  hands  of  the 
trustees,  and  the  orders  made  for  the  protection 
of  the  property  of  the  lunatic  have  not  taken  that 
lien  away. 

BiOBT,  L.J. — I  am  of  the  same  opinion.  I  do 
not  think  it  is  even  necessary  to  go  carefully  into 
the  question  of  a  vendor's  lien.  There  is  another 
way  of  stating  the  case,  which  seems  to  me 
tolerably  clear,  though  the  point  may  be  the  same 
in  principle.  The  trustees  held  at  the  time  of 
this  mortgage  leasehold  property  settled  on  trust 
for  certain  persons  for  their  lives,  with  remainder 
in  trust  to  sell  and  divide  the  proceeds  of  sale 
among  certain  persons  of  whom  the  mortgagor 
was  one.  At  the  time  of  the  sale  of  the  mort- 
gagor's interest  the  trustees  held  the  same  lease- 
hold property,  and  subsequently  to  the  time  of  the 
assignment  to  the  purchaser  they  converted  the 
property  under  the  trust  of  the  will,  and  held  the 
pnrohaee  money  in  trusts  for  the  persons  entitled 
to  it.  What  was  their  position  P  It  must  be 
understood  that  D.  Lewis,  the  purchaser,  who 
prepared  the  conveyance,  was  tnronghout  the 
solicitor  who  acted  for  the  trustees  in  addition  to 
being  solicitor  to  the  plaintiff  who  was  the  vendor. 
Some  observations  were  made  as  to  the  propriety 
of  his  becoming  the  purchaser  when  his  client 
was  the  vendor.  Under  other  circumstances,  that 
might  be  open  to  review,  but  here  it  is  not  neces- 
sary to  go  into  it  at  all ;  but  it  is  quite  impossible 
tor  the  tmstees  of  the  will,  if  they  were  inclined 
to  do  so,  to  say  that  they  had  not  constructive 
notice  in  equity  of  the  purchase  by  their  solicitor 
of  the  mortgaged  property,  and  of  the  fact  that 
he  had  not  paid  all  the  purchase  money.  It  was 
their  duty  to  administer  the  fund  produced  by 
the  sale  of  the  leasehold  property — ^money  subject 
to  the  trusts  of  the  will.  Can  they  in  favour  of 
their  solicitor  ignore  the  rights  of  the  mortgagee- 
vendor  and  pass  him  over  and  say,  "  We  are  not 
concerned  with  you."  A  court  of  equity  ad- 
ministering this  fund  would  have  inquired  into 
the  facts,  and  finding  that  the  purchaser  had  not 
paid  the  purchase  money,  would  have  said,  "  The 
first  thing  is  to  satisfy  the  mortgagee,  and  through 
him  the  mortgagor  before  handing  over  the  pur- 
chased share  to  the  purchaser."  The  court  would 
have  found  no  difficulty  in  that.  Are  not  the 
trustees  bound  to  do  what  the  court  would  have 
done  P  That  is  not  canring  equitable  doctrines 
very  far.  Tmstees  could  never  pay  their  soli- 
citor what  he  is  not  entitleii  to  receive. 
They  would  say,  "Have  you  paid  the  pnr- 
ohaee money  P  Ton  are  purchaser  only  subject 
to  the  payment  of  the  purchase  money."  In 
my   opinion,   therefore,   even   if   such  a  thing 


as  a  vendor's  lien  had  never  been  spoken  of, 
the  result  would  have  been  the  same  in  this 
particular  case.  On  the  other  point  I  have  no- 
hesitation  in  saying  that  this  conrt  never  intended 
to  lay  down  an  Alsatian  rule  that  the  Court  of 
Lunacy,  if  it  once  gets  hold  of  property  of  a 
lunatic,  wUl  disregard  the  rights  of  other  people, 
and  treat  the  lunatic  as  solely  entiUed  to  it.  It 
is  a  remarkable  thing,  but  the  Court  of  Lunacy 
does  disregard  to  a  certain  extent  the  rights  of 
creditors  of  a  lunatic  saying,  "  We  are  bound  to 
pay  attention  in  preference  to  creditors'  claims  to 
the  claim  of  the  lunatic  to  be  maintained."  That 
has  been  the  practice  for  centuries ;  but  I  havo 
always  understood  that  any  rights  against  the 
property  which  are  of  such  a  nature  as  that  they 
oan  be  given  effect  to  at  law  or  in  equity  are  to  }» 
respected  also  by  the  Conrt  in  Lunacy,  and  it  i» 
only  where  these  righte  are  shown  not  to  exist 
that  the  court  deals  with  the  lunatic's  property  in 
the  way  which  I  have  been  describing  for  his  own 
benefit.  I  am-  satisfied  that  the  court  did  not 
intend  in  Re  Winkle  {ubi  sup.)  to  lay  down  any- 
thing to  the  contraiT.  I  think  that  the  decision 
of  Bruce,  J.  was  right,  and  that  the  appeal  ought- 
to  be  dismissed. 

Collins,  L.J. — I  am  of  the  same  opinion.  Wo 
have  here  a  fund  in  the  hands  of  trustees  which 
represente  the  money  value  of  certain  leasehold 
property  which  has  been  sold  under  the  truste  of 
the  will.  An  interest  in  that  property  was  the 
subjeot-mattor  of  the  sale  to  the  pnrohaLser.  It  is 
an  accident  that  the  interest  is  represented  by 
money.  The  purchaser  has  not  paid  all  his  pur- 
chase money.  Subject  to  any  question  whether 
the  vendor  has  agreed  to  forego  his  lien,  it  seems 
clear  to  me  that  he  stands  in  just  as  good  a 
position  as  to  the  fund  as  he  would  have  done  to 
the  leasehold  property  if  it  had  never  been  sold. 
[His  Lordship  then  discussed  the  facts,  and  came 
to  the  conclusion  that  the  plaintiff  had  done 
nothing  to  waive  his  lien.]  The  fund  is,  there- 
fore, now  in  the  hands  of  the  trustees,  who  had 
full  notice  of  ail  rights  affecting  it,  and  hold 
it  subject  to  tiie  unpaid  vendor's  lien.  Now, 
turning  to  the  orders  in  lunacy  directing 
the  lunatic's  wife  to  get  in  the  lunatic's  estate. 
If  there  were  no  autiiorities  to  be  dealt  with,  the 
matter  seems  to  me  obvious  on  the  face  of  the 
orders.  They  entitle  the  wife  only  to  get  in  the 
equitable  interest  of  the  lunatic  in  his  property, 
that  is,  the  money  subject  to  the  vendor's  lien. 
Obviously  the  order  of  the  court  in  lunacy  does 
not  affect  the  righte  of  third  persons.  But  it  is 
said  the  decision  in  Be  Winkle  {ubi  sup.)  ought  to 
induce  us  to  teke  a  different  view.  It  is  said  that 
the  right  of  an  impaid  vendor  is  analogous  to  the 
right  of  a  judgment  creditor  who  has  lodged  & 
writ  in  the  hands  of  the  sheriff.  Be  Winkle  {ubi 
sup.)  was  a  remarkable  case,  and  I  think  it  turned 
on  the  special  facts  of  the  case.  Physical  posses- 
sion had  there  been  token  of  the  lunatic's  pro- 
perty by  the  sheriff,  and  thereby  the  creditor  nad 
become  a  secured  crecUtor.  On  the  same  day  the 
lunatic's  wife  was  appointed  interim  receiver  of 
his  property,  and  the  sheriff  was  ordered  by  a 
judge  in  chambers  to  withdraw,  and  he  withdrevr 
and  the  receiver  took  physical  possession  of  the 
chattels.  On  that  state  of  facts  the  court  held 
that  the  receiver  being  in  possession  and  nobody 
having  prior  possession,  they  must  consider  tm 
right  of  the  lunatic  to  be  maintained  ont  of  the 
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propeitv  before  tbe  right  of  the  execution  creditor 
who  had  only  delirerM  a  writ.  In  my  judgment 
that  case  is  clearly  distingnishable.  I  do  not 
think  that  the  position  of  an  unpaid  vendor  is 
analogous  to  that  a  of  judgment  creditor  who  has 
merely  delivered  a  writ :  (see  Ex  parte  WtUiamt ; 
Be  Daoiee  (26  L.  T.  Bep.  303 ;  L.  Bep.  7  Ch.  App. 
314).  I  think  such  a  creditor's  right,  whatever  it 
may  be,  falls  short  of  amounting  to  actn^  or 
constructive  possession  of  the  goods  of  the  debtor. 
Farther,  whether  rightly  or  wrongly,  that  case 
was  rested  on  the  physical  possession  of  the 
receiver,  the  sheriff  having  relinquished  the  pos- 
session which  he  had  taken.  There  are  autho- 
rities both  before  and  after  Be  Winkle  {ubi  <up.) 
which  show  that  a  receiver  appointed  by  tne 
Court  of  Lunacy  is  only  entitled  to  take  posses- 
aion  of  the  lunatic's  equitable  interest  in  his 
property.  Therefore,  I  do  not  think  that  that 
case  is  any  authority  to  prevent  us  from  holding 
that  the  orders  are  intended  to  affect  the 
interest  of  the  lunatic  himself  and  nothing  more. 
I  am  clearly  of  opinion,  therefore,  that  the  judg- 
ment of  Bruce,  J.  was  right  and  the  appeal  ought 
to  be  dismissed.  ^^^^  diemiesed. 

SoUdtors  for  the  appellant,  Wrentmore  and 
Son,  agents  for  Spickett  and  Sone,  Font3rpridd. 

Solicitors  for  the  respondents,  Metcalfe  and 
Skarpe,  agents  for  T.  B.  Edtoards,  Nemort, 
ManmouthJuiire ;  Helder  and  Co.,  agents  for  W.  B. 
Davte*,  PonlTpridd. 


Tueiday,  May  29. 

(Before  Shith,  WiuLiAJts,  and  Bohbb,  L.JJ.) 

Ahobsbon  v.  Yicabt.  (a) 

APPEAL  FBOM  THB  QUEEN'S  BKNCH  DIVISION. 
Oame — Ground    game — "Occupier    of    land"  — 
Oeeupation  by  owner — Demiee  of  shooting  rights 
— Bight  of   occupier   to    kill   ground    game — 
Gnmnd  Game  Act  1880  (44  &  45   Viet.  e.  47), 
•».  1,  2,  3,  6. 
An  occupier  of  land,  the  sporting  rights  over  wh  ieh 
have  been   granted  to  another  person,   has  the 
right  to  kill  and  take  ground  game  under  the 
Ground  Oame  Act  1880,  although  he  is  also  the 
owner  of  the  land. 
This  was  an  appeal  by  the  plaintiff  from  the 
judgment  of  Wright,  J.  at  the  trial  without  a 
jury  at  Exeter. 

The  plaintiff  brought  this  action  against  the 
defenduit  to  recover  damages  for  traspass  to  his 
sporting  rights,  and  for  an  injunction. 

One  Harris  was  the  owner  of  the  Plumley 
estate  in  Devonshire. 

On  the  18th  Jan.  1893  Harris  let  a  farm,  part 
of  the  Plumley  estate,  to  one  Wrayford  for  a  term 
of  twenty-one  years,  reserving  the  game  and 
rabbits,  and  the  sole  right  of  hunting,  coursing, 
and  shooting. 

On  the  31st  Aug.  1895  Harris  leased  to  the 
plaintiff  the  house  and  land  forming  part  of  the 
Plumley  estate,  and  also  leased  to  him  all  the 
porting  rights  over  the  whole  estate,  for  the  term 
ra  five  years  from  the  Ist  Jan.  1896. 

On  the  13th  Jan.  1898  Harris  conveyed  to  the 
defendant  the  fee  simple  of    that    part  of  the 

(•)  Baported  by  J.  H.  Williau,  Eaq.,  Bwrl*t«P«t-L»w. 


Plumley  estate  which  had  been  leased  to  Wray* 
ford  in  Jan.  1893. 

In  Sept.  1898  the  defendant  obtained  from 
Wrayford  a  surrender  of  his  leasehold  interest  in 
the  land  and  obtained  possession  thereof. 

The  plaintiff  thereupon  entered  into  possession 
and  occupation  of  the  land  which  had  been  con- 
veyed to  nim  by  Harris,  and  commenced  to  kill 
and  take  rabbits  thereon. 

The  plaintiff  objected  to  the  killing  and  taking 
of  rabbits  by  the  defendant,  and  the  defendant 
asserted  his  right  to  do  so  under  the  Ground 
Game  Act  1880. 

The  Ground  Game  Act  1880  (43  &  44  Tict. 
c.  47)  provides : 

Saot.  1.  Evary  ooonpier  of  land  shall  have,  as  inoident 
to  and  inieporable  from  his  ooonpation  of  the  land,  the 
right  to  kill  and  take  ground  game  thereon,  oononirently 
with  any  other  person  who  may  be  entitled  to  kill  and 
take  gronnd  game  on  the  lame  land  :  Provided  that  the 
right  oonf  erred  on  the  ooonpier  by  this  section  shall  be 
■nbiaot  to  the  following  limitations  : — (1)  The  ooonpier 
■ball  kill  sad  take  ground  game  only  by  himself  or  by 
persons  dnly  authorised  by  him  in  writing:  (a)  The  ooon- 
pier himielf  and  one  other  person  anthoriaed  in  writing 
by  anoh  ooonpier  shall  be  the  only  peraons  entitled  ondar 
thia  Aot  to  Ull  gronnd  game  with  firearma  ;  (b)  ns  paraoa 
ahall  be  anthoriaed  by  the  ooonpier  to  kill  or  take 
gronnd  game,  ezoept  members  of  hia  honaahold  resident 
on  the  land  in  hia  ooonpation,  persona  in  hia  ordinary 
aerrioe  on  anoh  land,  oad  any  other  peraon  bon&  fid* 
employed  by  him  for  reward  in  the  taking  and  destrnc- 
tion  of  gronnd  game  ;  (e)  every  person  so  anthoriaed  by 
the  oocupier  on  demand  by  any  person  having  a  oononr- 
rent  right  to  take  and  kill  the  gronnd  game  on  the  land, 
or  any  peraon  anthoriaed  by  him  in  writing  to  make  anoh 
demand,  shall  prodnoe  to  the  peraon  so  demanding  the 
doonment  by  which  he  ia  anthoriaed,  and  in  default  he 
ahall  not  be  deemed  to  be  an  authorised  person.  (2)  A. 
person  shall  not  be  deemed  to  be  an  ooonpier  of  land  for 
the  purposes  of  thia  Aot  by  reaaon  of  Us  having  a  right 
of  oommon  over  such  lands,  or  by  reaaon  of  an  occupa- 
tion for  the  pnrpoae  of  grazing  or  pasturage  of  aheep, 
cattle,  or  horses  for  not  more  than  nine  months.  (3)  Ja 
the  case  of  moorlands  and  nninolosed  lands  (not  being 
arable  land),  the  ooonpier  and  the  persons  authorised  by 
him  shall  exercise  the  rights  conferred  by  thia  saotioa 
only  from  the  eleventh  day  of  December  in  one  year 
until  the  thirt^-firat  day  of  March  in  the  next  year,  both 
inolnaive,  bnt  thia  provision  shall  not  apply  to  detached 
portiona  of  moorlanda  or  nninolosed  lands  adjoining 
arable  lands,  where  such  detached  portions  of  moorlands 
or  nninoloaed  lands  are  leaa  than  twenty-five  aorea  in 
extent. 

Sect.  2.  Where  the  occupier  of  land  is  entitled  other- 
wise than  in  pnisoance  of  this  Act  to  kill  and  take 
gronnd  game  thereon,  if  he  shall  give  to  any  other 
person  a  title  to  kill  and  take  snch  gronnd  game,  he 
shall  nevertheless  retain  and  have,  as  inoident  to  and 
inseparable  from  such  occupation,  the  same  right  to  kill 
and  take  gronnd  game  as  is  declared  by  section  one  of 
this  Aot.  Save  as  aforesaid,  but  Bubjeot  as  in  section 
six  hereafter  mentioned,  the  oocupier  may  exercise  any 
other  or  more  extensive  right  which  he  may  posseaa  in 
reapeot  of  gronnd  game  or  other  game,  in  the  some 
manner  and  to  the  same  extent  as  if  this  Aot  had  not 
passed. 

Seot.  3.  Every  agreement,  condition,  or  arrangement 
which  pnrporta  to  divest  or  alienate  the  right  of  the 
ooonpier  as  declared,  given,  and  reserved  to  him  by  this 
Act,  or  which  gives  to  such  occupier  any  advantage  in 
consideration  of  his  forbearing  to  exercise  such  right,  or 
imposes  upon  him  any  disadvantage  in  oonseqnence  of 
his  exercising  snch  right,  shall  be  void. 

Sect.  6.  No  person  having  a  right  of  killing  groond 
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game  nnder  thia  Act  or  otherwiM  abkll  nae  any  firearmi 
for  the  pnrpoae  of  killing  ground  gune  batween  the 
expiration  of  the  firit  hoar  after  iiuuet  and  the  oom- 
menoement  of  the  lait  honr  before  sanriM  i  and  no  anoh 
peraon  ahall,  for  the  purpoae  of  killing  gronnd  game, 
employ  apring  trapa  exoept  in  rabbit  holea,  nor  employ 
poiaon  ;  and  any  peraon  acting  in  oonttaTention  of  thia 
aeotion  ahall,  on  aommary  oonviotion,  be  liable  to  a 
penalty  not  exoeeding  two  poonda. 

The  action  was  tried  before  Wright,  J.  without 
a  jory  at  Exeter,  and  the  learned  jadg^,  upon 
farther  consideration,  gave  judgment  in  favour  of 
the  defendant  (81  L.  T.  Bep.  35S;. 

The  plaintiff  appealed. 

Dukey  Q.G.  and  Boditty  for  the  appellant. — 
Upon  the  true  oonafcruction  of  the  Grouud  Oame 
Act  1880,  the  decision  of  the  learned  judge  was 
wrong.  The  question  turns  upon  the  true  con- 
struction of  the  expression  "  occupier  of  land." 
The  object  and  intention  of  the  Act  was  only  to 
protect  and  benefit  tenant  farmers,  and  not  the 
owners  of  land.  The  expression  "occupier"  is 
used  for  that  reason,  for  the  expression  "  occupier  " 
is  always  used  to  designate  a  tenant  as  diatin- 
gnished  from  the  owner  of  land.  The  limiiations 
contained  in  sect.  1  upon  the  right  of  an  "  occu- 
pier "  to  kUl  and  take  ground  game  are  entirely 
inapplicable  to  the  case  of  an  owner  who  oooiipies 
his  own  land.  In  Smith  r.  Hunt  (54  L.  T.  Bep. 
422)  it  was  held  that  sect.  6  of  the  Act  did  not 
apply  to  the  case  of  an  owner  occupying  his  own 
land,  upon  the  ground  that  the  general  object  of 
the  Act  was  to  protect  tenant  farmers  only,  and 
that  therefore  sect.  6  must  be  constraed  as  apply- 
ing only  to  tenants.    They  cited  also 

(laund»r$  t.  Pitjield,  58  L.  T.  Bep.  108  ; 

Morgan  r.  Jaeluon,  72  L.  T.  Bep.  593;  (1895)  1 
Q.  B.  885. 

Foote,  Q.G.  and  Clavell  Salter  for  the  respon- 
dent.— ^The  learned  judge  wag  right  in  holding 
that,  upon  the  true  construction  of  the  Act,  an 
owner  who  occupies  his  own  land  is  an  "  occupier  " 
within  the  meaning  of  the  Act  who  has  the  statu- 
tory right  to  kill  and  take  ground  game.  In  the 
ormnary  popular  sense  the  expression  "  occupier  " 
means  any  person  who  in  fact  occupies  land,  what- 
ever his  estate  in  the  land  may  be.  There  is 
nothing  in  the  provisions  of  the  Act  to  cut  down 
that  meaning.  The  object  and  intention  of  the 
Act  was  to  enable  every  person  who  in  fact  occu- 
pied agricultural  land,  who  would  not  otherwise 
have  the  right  to  do  so,  to  kill  and  take  gronnd 
game  for  the  protection  of  his  business  of  farm- 
ing. An  occupying  owner,  when  the  sporting 
rights  have  been  granted  to  someone  else,  needs 
the  protection  of  the  Act  as  much  as  a  tenant 
farmer.  In  Smith  v.  Hunt  (54  L,  T.  Rep.  422) 
the  sporting  rights  were  vested  in  the  occupying 
owner,  and  therefore  he  did  not  come  within  the 
Act  The  Act  applies  only  in  the  case  of  an 
occupier  who  would  not,  but  for  the  Act,  have  the 
•right  to  kill  and  take  ground  game.  When  the 
occupier  has  the  right  otherwise  than  under  the 
Act,  the  Act  does  not  apply.  Therefore  the  limi- 
tations in  sect.  1  apply  in  the  case  of  an  occupy- 
ing owner  when  the  sporting  rights  are  vested  in 
«omeone  else,  but  not  when  they  are  vested  in 
him. 

Duke,  Q.O.  replied. 

Shith,  L.J. — I  have  the  misfortune  to  differ 
from  the  other  Lords  Justices,  but  I  most  express 


my  opinion  upon  this  question.  I  think  that  the 
case  is  clear  when  one  considers  the  Act  and 
remembers  the  circumstances  in  which  the  Act 
was  passed.  The  plaintiff,  who  is  the  lessee  of 
the  sporting  rights  over  certain  land,  brings  thia 
action  against  the  defendant,  who  is  the  owner  of 
the  land  and  himself  occupies  it,  for  interference 
with  the  sporting  rights  of  the  plaintiff  by  killing 
and  taking  rabbits  on  the  land.  The  defendant 
justifies  his  acts  under  the  provisions  of  the 
Ground  Oame  Act  1880.  That  raises  the  very 
important  question  whether  the  Ground  Game 
Act  1880  applies  in  the  case  of  landlords  who 
occupy  their  own  land  and  have  no  agricnltural 
tenant.  Was  this  Act  passed  for  the  benefit  of 
landlords  to  protect  them  against  themselves,  or 
was  it  passed  for  the  benefit  of  tenants  to  protect 
them  against  their  landlords?  Wright,  J.  has 
held  that  the  Act  applies  to  landlords  who  have 
no  tenants,  and  I  cannot  agree  with  his  decision. 
The  facts  of  this  case  are  as  follows :  Harris  was 
the  owner  in  fee  of  a  farm  which  in  1803  he  had 
let  to  an  agricultural  tenant  for  a  term  of  years, 
reserving  to  himself  the  right  to  kill  game  and 
rabbits  subject  to  the  Ground  Grame  Act.  Harris, 
therofore,  had  as  owner,  subject  to  the  rights  of 
the  agricultural  tenant  under  the  Gronnd  Grame 
Act,  tne  undoubted  right  to  let  the  shooting  to 
someone  else  or  to  retain  it  for  himself.  On  the 
3Ut  Aug.  1895  Harris  granted  to  the  plaintiff  a 
lease  for  five  years,  from  the  1st  Jan.  1896,  of  the 
exclusive  right  of  sporting  over  the  land,  subject 
to  the  rights  of  the  agricultural  tenant  under  the 
Ground  Game  A.ot.  Harris  subsequently  sold 
and  conveyed  the  land  in  fee  simple  to  the  defen- 
dant. The  defendant  then  obtiuned  a  surrender 
of  his  lease  from  the  agricultural  tenant  and 
entered  into  occupation  of  the  land  and  farmed 
it  himself.  The  defendant  thus  became  the  land- 
lord occupying  his  own  land  and,  having  no 
tenant,  was  master  of  the  whole  estate,  subject  to 
the  unexpired  lease  of  the  sporting  rights.  In  the 
oircnmstanoes  the  defendant  contends  that,  being 
in  occupation,  he  has  the  right  of  killing  and 
taking  the  ground  game  under  the  Ground  Game 
Act  1880.  That  raises  the  question  whether  the 
expression  "  occupier  of  land  "  in  that  Act  includes  a 
landlord  who  occupies  his  own  land.  It  is  said  that 
the  Act  was  passed  in  the  interests  of  landlords 
as  well  as  in  the  interests  of  tenants,  but  I  do  not 
think  that  it  was  intended  to  protect  landlords 
who  occupy  their  own  lands.  How  do  such  land- 
lords need  the  protection  of  the  Act  ?  They  are 
free  to  let  the  sporting  rights  or  not  as  they  please ; 
they  can  keep  down  their  ground  game  if  they  think 
fit ;  and,  if  they  do  let  the  sporting  rights,  they 
can  make  such  terms  with  the  lessees  as  they 
may  think  necessary  to  protect  themselves.  It 
is  said  that,  as  stated  in  the  preamble,  the  Act 
was  passed  "  in  the  interests  of  good  husbandry," 
but  I  think  that  was  so  with  regard  only  to  agri- 
cultural tenants  and  not  landlords ;  the  object  of 
the  Act  was  to  protect  tenants  by  preventing 
their  crops  being  eaten  up  through  over-preserva- 
tion of  ground  game  by  landlords,  as  happened  in 
many  parts  of  the  country  before  this  Act  was 
passed.  The  Act  is  entitled  "an  Act  for  the 
better  protection  of  occupiers  of  land  against 
injury  to  their  crops  from  ground  game,"  and  the 
preamble  states  that  "  it  is  expedient  .  .  . 
that  further  provision  should  be  made  to  enable 
such  occupiers  to  protect  their  crops  from  injoty 
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and  lo88  by  grotmd  game."    From  that  it  appears 
to  me  to  be  clear  that  the  Legislature  had  in  view 
the  protection  of  tenants,  and  that  in  this  Act 
"oocapier"  means  tenant  as  distinguished  from 
landlord.    A  landlord  who  occnpies  his  own  land 
does  not  need   the   protection;    he  can  protect 
himself.      Sect.    1    of    the    Act    provides    that 
"every  occnpier  of  land  shall  have,  as  incident 
to    .    .    .     his  occupation  of  the  land,  the  right 
to  kiU  and  take  ground   game  thereon  concur- 
lently  with  any  other  person  who  may  be  entitled 
to  kill  and  take  ground  game  on  the  same  land." 
The  owner  of  the  freehold,  who  is  in  occupation 
himself,  does  not  require  such  a  right  as  that ; 
he  has  the  right  by  virtue  of  being  owner,  unless 
he  or  his  predecessor  has  chosen  to  let  that  right 
to  someone  else.   Then  there  are  in  sect.  1  a  series 
of  limitations  upon  the  right  of  the  occupier  to 
kill  and  take  ground  game,  which  seem  to  me  not 
to  be  appropriate  to  the  case  of  an  owner  who 
himself   occupies.     Sub-sect.   1    says  that   "the 
occupier  shall  kill  and  take  ground  game  only  by 
himself  or  by  persons  duly  authorised  by  him  in 
writing."    liE  that  applies  to  a  landlord  who  him- 
lelf  occupies,  he  cannot   have  a  shooting  party 
without  authorising   his   friends   in  writing   to 
«hoot  hares  and  rabbits,  which  seems  to  me  to  be 
absurd.    If,  as  I  think,  "  occupier "  in  this  part 
means  tenant,  then  it  means  the  same  throughout 
the  Act.     Further,  sub-sect.  3  of  sect.  1  provides 
that,  in  the  case  of  moorlands,  the  rights  given 
by  sect.  1  shall  only  be  exercised  between  the  11th 
pec  and  the  31st  Mai-ch.    That,  I  think,  was 
intended  to  prevent   the  tenants  of  moorlands 
-adjoning    arable    land    from     exercising    the 
ri^t   over    the    moorland    so    as    to    interfere 
with    the     grouse    shooting.      That    provision 
seems  to  me  entirely  inapplicable   to    a   land- 
lord who  himself   occupies,   for   he  is    entitled 
to  shoot  over  his  land  at  any  season    of   the 
year.    At  the  end  of  sect.  5  we  find  a  reference 
to  "  the  landlord,  lessor,  or  occupier,"  and,  there- 
iwe,  that  the  words   "  landlord "  and  "  lessor " 
are  used  in  contradistinction  to  the  word  "  occu- 
pier," which  seems  to  show  that  the  Legislature 
when  using  the  word  "occupier"  did  not  con- 
template an  occupying  owner.      It  is  contended 
that  an  occupying  owner,  who  has  granted  away 
the  sporting     rights,    becomes    an    "  occupier 
within  the  meaning  of  the  Act,  even  if  he  were 
not  so  if  he  had  not  granted  away  the  sporting 
rights;   but  he  had  the  matter  entirely  in  his 
own  hands,  and  did  not  require  to  be  protected 
hy  the  Act.      For  these  reasons  I  cannot  accept 
the  contention  that  the  Act  applies  to  a  landlord 
who  has  no  agricultural  tenant.     In  my  opinion 
the  statute  was  passed  in  the  interests  of  tenants 
alone,  and  only  operates  where  there  is  a  landlord 
and  an  agricultural  tenant  who  hare  antagonistic 
interests  in  respect  of    game,  and    where   the 
tenant's  crops  may  be  eaten  up  through  the  game 
being  over-preserved  by  the  landlord.    That  was 
the  opinion  of  Mathew,  J.  and  myself  in  Smith  v. 
Sunt  (54  L.  T.  Bep.  422).    The  decision  in  that 
^**e  was,   no  doubt,  upon  the  meaning  ot  the 
*ords   "no  person    having   a   right  of    killing 
ground  game  under  this  Act  or  otherwise,"  in 
Kct  6  of  the  Act,  but  the  case  was  decided  upon 
^  ground  that  the  whole  Act  only  contemplated 
^  protection  of  an  agricultural  tenant  against 
the  ground    game   of    his  landlord.      I  think, 
therefore,  that  this  appeal  ought  to  be  allowed. 


WiUiiiUis,  L.J. — I  cannot  sa^  that  I  do  not 
feel  any  donbt  in  this  case,  in  which   Smith,  L.J. 
has  expressed  such  a  strong  opinion.      I  have, 
however,  come  to  a  different  conclusion,  and  I 
think  that  the  judgment  of  Wright,  J.  was  right. 
It  seems  to  me  that  we  have  to  find  out,  in  this 
case,  what  is  the  true  meaning,  in  the   Ground 
Game  Act    1880,  of  the  words  "every  occupier 
of  land."    I  do  not  think  that  it  is  necessary  for 
us  in  any  way  to  limit  the  meaning  of  those  words. 
I  think  that  we  must  take  those  words  in  the 
ordinary  natural    meaning    of    the    expression 
"  occupier  of  land."     It  is  true  that,  when  we 
come  to  look  at  the  Act  of  Parliament,  it  only 
applies  in  cases   where    one    finds    that    there 
are    antagonistic  rights.     That,  however,    does 
not  necessitate   the   limiting   in    any    way   of 
the  meaning  of  "occupier  of  land."     I  am  far 
from  saying  that  the  Act  of   Parliament   was 
passed  for  the  protection  of  landlords,  and  I  do 
not  know  that  it  was  passed  only  for  the  pro- 
tection of  tenants.    It  seems  to  me,  upon  looking 
at  the  Act  of  Parliament,  and  at  the  preamble, 
that  it  was  passed  in  order  to  prevent  the  separa- 
tion of  the  right  of  shooting  ground  game  from 
the    occupation  of    agricultural  land,   and    the 
wasting  of  labour  and  capital  invested  in  that 
land.    In  order  to  prevent  that,  the  statute  pro- 
vides that  the  occupier  of  land  shall  always  have 
the  statutory  right  given  by  sect.  1,  and  that  that 
statutory  right  shall  be   inseparable  from    the 
occupation  of    land;    the   occupier    of    land   is 
always   to    have    the  right  to  kill   and  destroy 
ground  game.    It  is  quite  true  that  this  right  is 
given  subject    to    certain  limitations  and  con- 
ditions.   1  agree  that  these  limitations  and  con- 
ditions are  wholly  inapplicable  in  the  case  of  an 
occupier  who  is  occupying  his  own  land,  and  also 
retains  the  right  of  shooting  over  it.    Therefore, 
in  my  opinion,  the  case  of   Smith  v.  Hunt  (54 
L.  T.  Rep.  422)  was  rightly  decided.    There  the 
landlord  was  entitled  to  the  right  of  shooting, 
and  there  was  no  occasion  for  any  legislation  in 
order  to  prevent  any  prejudice  to  the  occupier  of 
agricultural  land  by  the  exercise  of  the  right  of 
shooting.    Those  condiUons  and  limitations  were 
only  intended  to  apply  to  cases  where  there  was 
such  a  separation  of  the  occupation  and  the  right 
of  shooting.    If  there  is  such  a  separation,  and 
a  landlord  who  is  in  occupation  of  nia  own  land 
but    has   parted   with   his  right   of  shooting,   I 
cannot  see  that  the  conditions  are  inapplicable. 
It  seems  to  me  that  in  that  case  the  landlord  who 
is  in  occupation  of  his  own  land  is  entitled  to  the 
statutory  right  to  kill  ground  game,  and  that  the 
conditions  are  applicable.    It  seems  to  me  that 
this  view  is  much  strengthened  when  we  look  at 
the  provisions  of  sect.  2.    That  section  runs  thus  : 
"  Where  the  occupier  of  land  is  entitled  otherwise 
than  in  pursuance  of  this  Act  to  kill  and  take 
ground  game  thereon,  if  he  shall  give  to  any  other 
person  a  title  to  kill  and  take  such  ground  game, 
he  shall  nevertheless  retain  and  have,  as  incident 
to  and  inseparable  from  such  occupation,  the  same 
right  to  kill  and  take  ground  game  as  is  declared 
by  section  one  of  this  Act.    Save  as  aforesaid,  but 
subject  as  in  section  six  hereafter  mentioned, 
the  occupier  may  exercise  any  other  or   more 
extensive  right  which  he  may  possess  in  respect 
of  ground  game  or  other  game,   in  the   same 
manner  and  to  the  same  extent  as  if  this  Act  had 
not  passed."    I  think  that  those  words  are  quite 
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wide  enoueh  naturally  to  cover  the  case  of  an 
oocapier  of  land  who  is  also  the  landowner,  aa 
well  as  the  case  of  an  occupier  who  is  a  tenant. 
Apart  from  the  question  whether  those  words 
were  meant  to  coyer  this  case,  they  are  strong  to 
show  that  the  Legislature  did  not  care  who  it  was 
who  separated  the  right  of  shooting  from  the 
occupation  of  the  land,  and  intended  that,  when- 
ever they  were  separated,  the  person  who  had 
purported  to  give  away  the  light  to  the  game 
should  have  the  statutory  right,  given  by  sect.  1, 
as  inseparable  from  the  occupation.  I  tmnk  that 
any  agreement  which  is  in  violation  of  the  provi- 
sions of  sect.  2  is  in  violation  of  the  spirit  and 
intention  of  the  Act  of  Parliament,  and  is  an 
agreement  which  is  declared  void  by  sect.  3.  It 
will  serve  no  useful  purpose  to  further  express  my 
views,  but  I  desire  to  say,  plainly  and  emphati- 
cally, that  there  is  nothing  in  my  judgment  which 
involves  the  proposition  that,  when  a  landowner 
is  in  occupation  of  his  own  land  and  has  in  no 
way  separated  the  right  of  shooting,  this  Act  has 
any  operation.  It  seems  to  me  that  in  such  a 
case  the  statute  has  no  operation.  Therefore  1 
say  again  that  I  think  Smith  v.  Sunt  {ubi  av,p.) 
was  perfectly  right,  because  in  that  case  not  only 
was  the  landowner  in  ocnupation  himself,  but  he 
had  also  retained  to  himself  tiie  right  of  shooting, 
and  had  in  no  way  separated  the  right  to  game 
from  the  occupation.  In  my  opinion  the  judg- 
ment of  Wright,  J.  was  right,  and  this  appeal 
most  be  dismissed. 

RoMBK,  L.J. — I  have  come  to  the  condusion 
that  the  judgment  of  Wright,  J.  ought  to  be 
affirmed.  What  is  the  policy  of  this  Act  of 
Parliament  P  I  think  that  its  policy  is  to  insure 
that  all  occupiers  of  land  should  have  the  right 
to  kill  and  take  ground  game,  and  therefore  the 
Act  of  Parliament  confers  an  inalienable  right  to 
that  effect  npon  all  occupiers  who  otherwise 
would  not  have  that  right.  In  my  opinion  the 
Act  of  Parliament  is  clearly  deaJine  with  occupiers 
who,  apart  from  the  Act  of  Parliament,  would 
not  have  the  right  to  kill  and  take  ground  game. 
The  Act  contemplates  occupiers  of  all  sorts — that 
is,  occupiers  who  have  no  right  to  kill  the  gronnd 
game.  When  I  look  at  the  Act  of  Parliament  I 
cannot  find  any  distinction  drawn  between  any 
kinds  of  occupiers  within  those  limits.  There 
would,  in  my  opinion,  be  no  reason  or  object  in 
so  doing.  It  may  be  conceded  that  the  Act  of 
Parliament  was  not  passed  to  benefit  landlords. 
Its  object  was,  as  stated  in  the  title  of  the  Act, 
"  the  better  i>rotection  of  occupiers  of  land  against 
injury  to  their  crops  from  ground  game."      That 

Ctectaon  was  necessary  for  occupiers  of  every 
d  who  have  not  the  right  of  shooting  and  so 
cannot  keep  down  the  gronnd  game  upon  the  land. 
I  think  that  the  Act  of  Parliament  was  passed 
in  order  to  protect  occupiers  of  every  kind.  This 
was  not  a  class  legislation ;  the  statute  does  not 
say  that  occupiers  of  a  certain  kind  are  to  be 
excluded.  Occupiers  of  land,  whether  landowners 
or  not,  if  not  able  by  reason  of  some  outstanding 
right  to  keep  down  the  ground  game,  should  have 
tlmt  right  under  the  Act.  All  these  occupiers 
need  protection.  What  is  the  contention  as  to 
the  limit  of  the  class  of  occupiers  P  It  is  that  the 
occupier  must  have  only  a  chattel  interest  in  the 
land.  I  cannot  see  why  that  should  be  so.  It 
would  not  be  limited  to  chattel  interests  of  the 
ordinary  kind ;  it  wonld  include  a  term  of  2000 


years,  but  wonld  exclude  a  tenant  for  life  from 
the  protection  of  the   Act.     I    think   that  the 
policy  of  the  Act  was  the  same  for  all  occupiers. 
Why  should    it  distinguish    between  different 
classes  of  occupiers  P     There   is  no  reason  for 
such  a  distinction;  and  there  is  nothing  in  the 
Act  itself  to  justify  any  such  distinction.  That  dis- 
tinction is  only  supported  by  a  supposition  whioh  is 
not  to  be  found  in  the  Act  of  Parliament  at  alL 
To  my  mind,  to  so  narrow  the  Act  would  be  to 
work  the  Act  unjustly,  and,  in  my  opinion,  to  cat 
down  its  operation  unjustifiably.    For  instance, 
suppose    a    landlord    who    has    an    agricultural 
tenant  and  a  lessee  of  the  shooting  rights  over 
the  land ;  the  lessee  of  the  shooting  rights  cannot 
interfere  with  the  right  of  the  agricultural  tenant 
to  kill  the  ground  g^me.    Suppose,  then,  that  the 
agricnltnral    tenant    absconds    and    it   becomes 
necessary  for  the  landlord  to  enter  upon  and  work 
the  farm  for  his  own  protection  ;  then,  according 
to  the  contention  of  the  appellant,  the  landlord 
cannot  be  in  the  same  position  as  the  agricultnral 
tenant  was  in  with  respect  to  the  right  to  kill  the 
ground  game,  but  must  work  the  farm  subject  to 
the  right  of  the  lessee  of  the  shooting  to  let  the 
ground  game  multiply  and  destroy  all  the  crops. 
Why  should  that  be  so  P    What  reason  is  thers 
for   so    enlarging    the    rights    of  the    shooting 
tenant?    There  is  no  reason  that  I  can  see.    I 
will  give  one  other  illustration  out  of  many  which 
might  be  given.    Take  the  case  of  a  farmer  who 
is  tne  occupier  and  tenant  of  a  farm  of  which  his 
father  is  the  owner ;  the  son  carries  on  the  bnsi- 
ness  of  farming  on  the  farm  ;  he  lets  the  shooting 
rights,  and  retains  by  virtue  of  this  Act  the  right 
to  kill  the  ground  game.    His  father  then  dies, 
and  he  succeeds  him  as  owner  of  the  farm.    It  is 
said  that  he  then  loses  his  right  to  kiU  the  gronnd 
game,  and  that  the  shooting  tenant  acquires  a 
right  which  he  had  not  before.    I  cannot  see  why 
such  results  as  these  should  be  held  to  be  justified 
by  something  which  ia  not  expressed  in  the  Act, 
but  is  to  be  imported  into  it  by  a  supposition  as 
to  the  motive  of  the  Act.    Looking  through  the 
Act  of  Parliament  in  detail,  there  is  nothing  to 
be  found  to  support  that  contention.    The  title  of 
the  Act  is :  "  An  Act  for  the  better  protection  of 
occupiers  of  land  against  injury  to  their  crops 
from  ground  game."    There,  the  persona  to  be 
protected  are  "occupiers  of  land  — that  is,  aU 
occupiers  who  have  not  the  right  of  shooting. 
Then,  again,  the  preamble  says :  "  Whereas  it  is 
expedient  in  the  interests  of  good  husbandly  and 
for  the  better  security  for  the  capital  and  labour 
invested  by  the  occupiers  of  land  in  the  cultiva- 
tion of  the  soil  that  further  provision  shonld  be 
made    to    enable    such    occupiers    to    protect 
their   crops    from    injury    and  loss  by  ground 
game."      I    think    that    all    occupiers    of    land 
come  within  that  class.    It    is   then   suggested 
that   the  wording  of  sect.    I    shows  that  only 
the    tenant    class     of     occupiers     is     intended 
to  be  included.      That  is  not  so.    That  section 
shows  that  it  was  intended  to  include  the  occupiers 
who  have  not  the  right  to  kill  and  take  the  gronnd 
game,  but  there  is  nothing  in  it  to  show  any  other 
distinction  as  to  the  kind  of  tenants  or  occupiers 
who  are  intended   to  benefit   by  the  Act.     AU 
occupiers  come  within  the  precise  words  of  sect.  1 
if  they  have  not  the  right  to  kill  and  take  ground 
game,  and  the  provisions  of  sect  2  strongly  sup- 
port that  view.     As  to  sect.  6,  and  the  case  of 
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Bmiih  T.  Hunt  (54  L.  T.  Bep.  422),  that  stands 
opou  a  diatmot  f  ootinf^.  The  decision  in  Smith  v. 
Amt  is  to  be  supported  upon  the  groands  which 
have  been  stated  by  WiUiams,  L.J. ;  bat,  in  any 
ease,  it  does  not  conflict  with  my  jadgment  in  the 
present  case.  For  these  reasons,  I  think  that  the 
^et  of  Parliament  ought  not  to  be  out  down  so  as 
toezdnde  any  occupier  of  land  who  has  not  got 
the  right  to  kill  and  take  ground  game.  I  think, 
therefore,  that  this  appeal  ought  to  be  dismissed. 

Appeal  dismisted. 

Solioitors  for  the  appellant,  Mann  and  Crimp, 
for  Hadcer  and  Michetmore,  Newton  Abbot. 

Solicitors  for  the  respondent,  Chwreh,  BendeU, 
Todd,  and  Co.,  for  Baker,  WcMs,  Alsop,  and 
WooUeombe,  Newton  Abbot. 


HIGH    COURT   OF  JUSTICE. 

CHANOEBT  DIVISION. 

Feb.  7,  8,  and  March  9. 

(Before  Btbitb,  J.) 

Costa  Bica  Bajlwat  Compajit  Limited  v. 
FoBwoOD.  (a) 

Company — Director — ProfiU  of  contract  with  com- 
pany —  Fidtusiary  relationship  —  Liability  — 
ArtuHe*  of  aeaodoMon — Conttntction. 

F.,  vho  UNM  a  director  of  the  C.  B.  Railway  Com' 
pony,  wax  alto  the  Uirgett  shareholder  in  the 
A.  Steamship  Company,  and  senior  partner  in 
the  firm  of  L.,  U.,  and  F.,  who  were  the 
managers  of  the  A.  Steamship  Company,  and  a 
partner  in  the  firm  of  P.,  F.,  and  K.,  the  agents 
ofL.,  H.,  and  F.  in  New  York. 

Certain  contracts  were  entered  into  between  the 
C.  B.  Railway  Company  arul  the  A.  Steamship 
Company  for  the  shipment  and  carriage  of 
bananas,  and  no  disclosure  was  made  by  F.  of 
his  interest  in  these  contracts,  either  in  the 
prospeetus  of  the  C.  B.  Baibvay  Company  or 
vhen  the  contracts  were  entered  into,  ana  profits 
toere  ea-tned  under  them,. 

By  the  articles  of  association  of  the  C.  B.  BaUway 
Company  it  was  provided  thai  the  office  of  a 
ivrecior  was  to  be  vacated  if  he  partidpatea  in 
the  profits  of  any  contract  made  with  the  com- 
pany without  declaring  his  interest  in  it,  but 
(hat  no  director  should  vacate  office  by  reason  of 
his  being  a  member  of  any  corporation,  company, 
orpartnerMp  which  had  entered  into  contracts 
with  or  done  any  work  for  tlie  company,  or  by 
reason  of  his  being  interested  either  in  his 
individual  capacity  or  as  a  member  of  any  com- 
pany, corporation,  or  partnership  in  any  adven- 
ture or  undertaking  in  which  the  company  might 
oiso  have  am  interest,  but  that  in  such  cases  a 
director  should  have  no  vote. 

2%«  C.  B.  BaUway  Company  brought  an  action 
against  F.  to  meuce  him  liable  to  account  for  the 
profits  made  by  him  as  a  shareholder  in  the 
A.  Steamship  Company  and  a  partner  in  the 
tvo  firms  above-mentioned  under  the  contracts 
wUh  the  C.  B.  BaUway  Company. 

-F.  having  died  before  trial,  the  action  was  revived 
against  his  executors. 

(atBeponed  by  B.  U.  CBABTEB8  Uaophbbsok,  Esq., 
BuTlatep-at-L«w. 


Held,  that  upon  the  construction  of  the  artidet, 

and  following  the  reasoning  of  Lord  Matherley 

in  Jiuperial   Mercantile  Credit  Association  v. 

Coleman  (24  L.  T.  Bep.  290;   L.  Bep.  6   Ch. 

6bS),  the  plaintiff s'  claim  failed. 
Action. 

All  the  facts  and  the  arguments  sufficiently 
appear  in  the  jadgment  of  Byrne,  J. 

NeviUe,  Q.C.,  and  Younger,  Q.O.,  for  the  plain* 
tiff  company. 

Leveit,  Q.G.,  Swinfen  Eady,  Q.C.,  and  Bremner 
for  the  defendants. 

March  9. — Byene,  J. — For  several  Tears  prior 
to  1884  one  Minor  Cooper  Keith  worked,  under 
lease  from  the  Government  of  Costa  Bica,  a  rail- 
way of  about  seventy-one  miles  in  length  from 
the  port  of  Limon,  on  the  Atlantic  sea- board  of 
the  said  Bepublic,  to  Carillo,  in  the  interior  of 
the  country ;  and  by  a  contract  or  concession 
made  in  April  1884  between  the  said  Bepnblio  of 
the  one  part  and  Keith  of  the  other  part,  Kath, 
amongst  other  things,  undertook  to  construct  and 
equip  certain  new  railways,  and  to  equip,  repair, 
and  alter  the  then  existing  railways  of  the 
BepabUc;  and,  in  consideration  of  this,  the 
Bepablic  conveyed  the  existing  lines  and  the  new 
lines  when  constructed  with  their  equipment  to 
Keith  for  a  period  of  ninety-nine  years,  together 
with  a  grant  of  800,000  acres  of  Govemment  land 
on  certain  conditions,  including  a  provision  for 
the  formation  of  a  company  to  take  over  the  con- 
cession when  the  railways  had  been  constructed. 
Keith,  in  addition  to  being  interested  in  the  rail- 
ways, was  also  the  owner  of  banana  plantations 
and  the  largest  grower  of  bananas  in  Costa  Bica, 
and  was  engaged  on  an  extensive  scale  in  the 
business  of  exporting  that  frait  to  the  United 
States  of  America.  The  railway  from  Carillo 
to  Port  Limon  connected  the  banana-growing 
districts  with  the  harbour  at  Limon,  whence  the 
bfuoanas  were  shipped  to  New  York  and  New 
Orleans.  Sir  Arthur  Forwood  was  the  principal 
shareholder  in  the  Atlas  Steamship  Company 
Limited,  which  has  steamers  running  from  Port 
Limon  to  New  York ;   he  wa«  also  the  senior 

Sartner  in  the  firm  of  Leech,  Harrison,  and 
'orwood,  who  were  the  mana^rs  of  the  Atlas 
Company  (there  being  no  directors  or  other 
governing  body  of  that  company),  and  as  such 
entitled  to  5  per  cent,  of  the  gross  earnings 
thereof.  He  was  also  a  member  of  the  firm  of 
Pim,  Forwood,  and  Kellock,  of  New  York,  who 
acted  as  the  agents  in  America  of  the  Atlas  Com- 
pany, and  participated  in  the  profits  of  the 
banana  business.  Messrs.  J.  L.  Phipps  and  Co. 
were  owners  of  a  line  of  steamers  running  from 
Port  Simon  to  New  Orleans.  In  April  1886 
terms  were  arranged  between  Keith,  the  Atlas 
Company,  and  Pnipps  and  Co.,  with  regard  to 
the  construction  oi  the  railway  and  the  carrying 
on  of  the  banana  trade,  which  were  embodied  Emd 
carried  out  by  means  of  three  agreements,  which 
were  executed — two  of  them  on  the  19th  May 
1886,  and  the  third  on  the  21st  Jane  1886.  On 
the  26th  April  1886  the  plaintiff  company  was 
incorporated  with  a  nominal  capital  of  1,800,000?^ 
divided  into  180,000  shares  of  10?.  each,  and  with 
a  memorandum  and  articles  of  association  which 
did  not  in  terms  refer  to  any  of  the  three  agree- 
ments. By  art.  81  the  office  of  a  director  was  to 
be  vacated  {inter  alia) :  "  If  he  is  concerned  in  or 


Digitized  by ' 


Google   — 


20— Vol.  LXXXXII] 


THE  LAW  TIMES. 


[Sept.  1.  1900. 


Oban.  Dit.] 


Costa  Bica  Railway  Gohpant  Limited  o.  Forwood.  [Chan.  Dit. 


participates  in  the  profits  of  any  contract  with 
the  company,  or  of  any  work  done  for  the  com- 
pany, withont  dedarini;  and  Betting  forth  in 
writing  the  nature  of  his  interest;  snch  declara- 
tion, if  his  interest  then  exists,  to  he  made  at  the 
meetiog  of  the  board  at  which  such  contract  is 
determined  on  or  woric  ordered,  and  in  any  other 
case  at  the  first  meeting  of  the  board  held  after 
the  acquisition  of  the  interest.  .  .  .  But  the 
above  roles  shall  be  subject  to  the  following 
exceptions :  That  no  director  shall  vacate  his 
office  by  reason  of  his  being  a  member  of  any 
oorporation,  company,  or  partnership,  which  has 
entered  into  contracts  with,  or  done  any  work  for, 
the  company;  or  by  reason  of  his  being  inte- 
rested either  in  his  individual  capacity  or  as  a 
member  of  any  company,  corporation,  or  partner- 
diip  in  any  adventure  or  undertaking  in  which 
the  company  may  also  have  an  interest.  Pro- 
vided, nevertheless,  that  in  no  case  shall  any 
director  having  such  interest  as  aforesaid,'vote  in 
respect  of  such  agreement,  contract,  work,  adven- 
ture, or  undertaking,  and  if  he  or  they  so  vote, 
such  vote  shall  not  be  counted."  By  the  first  of 
the  agreements  of  the  19kh  May  1886,  called  the 
"  construction  agreement,"  and  which  was  made 
between  the  plaintifE  company  of  the  one  part  and 
Keith  of  the  other  part,  Keith  amongst  other 
things  agreed  to  transfer  to  the  company  the 
said  concession  and  premises,  to  construct,  oom> 
plete,  and  equip  the  railways  and  works 
therein  comprised  within  a  maximnm  period 
of  three  years  and  nine  months  from  the  date  of 
the  said  contract,  and  to  pay  interest  upon  the 
first  mortgage  debentures  of  the  company  therein 
mentioned  until  the  said  railways  should  have 
been  completed  and  taken  over  by  the  company, 
and,  in  consideration  of  the  premises,  Keith  was 
to  be  entitled  to  the  whole  of  an  intended  issue 
of  first  mortgage  debentures  and  second  deben- 
tures of  the  company,  securing  principal  sums  of 
655,0002.  and  600,0002.  respectively,  and  so  mnch 
of  the  share  capital  of  the  company  (1,800,0002.  in 
amount),  credited  as  fully  paid,  as  was  not  taken 
by  the  subscribers  of  the  memorandum  of  associa- 
tion of  the  said  company  or  appointed  to  the 
Qovemment  of  Costa  Bica  or  the  holders  of  the 
bonds  constituting  the  existing  debt  thereof  under 
the  terms  of  the  said  concession,  and  with  the  view 
ef  raising  the  necessary  cash  capital  for  the  execu- 
tion of  the  works,  provision  was  made  for  the 
company  offering  from  time  to  time  for  public 
subscription,  as  and  when  required  by  Keith,  the 
whole  or  any  part  of  the  said  first  mortgage 
debentures  and  share  capital  of  the  company,  con- 
stituting the  aforesaid  consideration  payable  to 
Keith.  By  the  second  agreement,  called  the 
"  banana  contract,"  and  which  was  made  between 
the  company  of  the  first  part,  Keith  of  the  second 
part,  the  Atlas  Company  of  the  third  part,  and 
Phipps  and  Co.  of  the  fourth  part,  after  reciting 
the  "  construction  agreement "  and  that  Keith  was 
then  working  for  his  own  benefit  the  said  railway 
from  Limon  to  Carillo  and  by  means  thereof  was 
enabled  readily  to  carry  to  the  port  of  Limon 
large  quantities  of  bananas,  in  the  cultivation  of 
which  he  was  interested,  that  the  steamers  of  the 
Atlas  Company  and  Messrs.  Phipps  were  engaged 
in  the  said  banana  traffic,  and  that  both  lines 
were,  by  arrangement  with  Keith,  being  worked 
in  concert  with  the  said  railway,  and,  after  a 
further   recital   to   the  effect  that  the  parties 


thereto  of  the  second,  third,  and  fourth  parts  had 
requested  the  railway  company,  in  anticipation  of 
the  delivery  to  the  railway  company  of  the  said 
railways,  to  enter  into  an  arrangement  respecting 
the  continuance  of  the  said  banana  traffic,  and  to 
allow  them  special  facilities  with  reference 
thereto,  which  the  railway  company  had  con- 
sented to  do  upon  the  terms  and  conditions 
thereinafter  appearing,  it  was  agreed  that  the 
railway  company  should,  from  and  after  obtain- 
ing possession  of  the  railways  and  thenceforth 
during  the  continuance  of  the  agreement,  from 
time  to  time,  as  required  by  Keith  or  his  agents, 
take  up  and  convey  to  their  pier  at  Limon  and 
stow  on  board  the  vessels  to  be  provided  by  the 
Atlas  Company  and  Messrs.  Phipps  all  bananas 
tendered  by  Keith ;  the  said  agreement  contained 
elaborate  provisions  for  the  supply  by  the  railway 
company  of  special  trains  for  the  traffic,  with 
precedence  over  all  other  trains  on  the  said 
system  except  passenger  and  Covemment  trains, 
together  with  provisions  as  to  the  delivety  and 
stowage  of  the  fruit,  the  supply  by  the  railwaj 
company  of  berths  at  Limon  for  the  vessels  of  the 
Atlas  Company  and  Messrs.  Phipps  (these  latter 
being  bound  in  turn  to  supply  a  sufficient 
number  of  vessels  for  the  trafBo),  and  as  to  the 
rates  and  does  to  be  charged  by  the  railway 
company,  which  the  railway  company  were 
guaranteed  should  always  reach  a  minimum  of 
125,000  dollars  a  year.  And  it  was  further  pro- 
vided that,  during  the  continuance  of  the  said 
agreement,  none  of  the  special  facilities  thereby 
provided  should  be  afforded  by  the  railway  com- 
pany to  any  other  person,  firm,  or  corporation, 
nor  should  tbey  allow  to  any  such  person,  firm,  or 
corporation  any  rebates  or  discounts  snch  as  were 
thereby  allowed,  or  give  any  of  the  advantages 
or  privileges  which  were  thereby  granted  to  the 
parties  thereto,  of  the  second,  third,  and  fourth 
parts.  By  the  ag^reement  of  the  21st  June  1886, 
called  the  "  syndicate  agreement,"  and  which  was 
made  between  Keith  of  the  first  part,  the  Atlas 
Company  of  the  second  part,  and  Phipps  and  Co. 
of  the  third  part  (which  was  to  be  read  as  an 
annex  to  the  "  banana  contract "  and  was  to  take 
effect  when  that  contract  came  into  operation 
and  was  to  determine  when  it  determined),  Keith 
agreed  to  select  and  purchase  and  ship  at  the 
said  port  of  Limon  all  bananas,  the  subject 
of  the  traffic  to  be  established  under  the  pro- 
visions of  the  "banana  contract";  and  to  sell 
to  the  Atlas  Company  and  Phipps  and  Co.  in 
manner  therein  mentioned  at  the  prices  thereby 
prescribed,  all  bananas  grown  upon  any  planta- 
tion then  or  thereafter  to  he  in  his  poBsession  or 
under  his  control  or  management,  or  purchased 
by  him,  as  therein  mentioned,  it  being  provided 
that  while  the  maximum  quantity  of  bananas  to 
be  shipped  was  not  to  exceed  650,000  bunches  of 
"  firsts "  per  annum,  Keith  was  not  to  be  at 
liberty  to  enter  into  any  arrangement  for  the 
shipment  of  any  available  bananas  in  excess  of 
the  said  maximnm  with  any  person,  firm,  or  cor- 
poration other  than  the  Atlas  Company  and 
Phipps  and  Co. ;  and  the  said  agreement  provided 
that  the  bananas  shipped  thereunder  should  be 
sold  by  the  Atlas  Company  for  the  joint  account 
of  Keith  and  the  Atlas  Company,  as  regarded 
sales  in  or  through  New  York,  and  by  Phipps 
and  Co.  for  the  joint  account  of  Keith  and  Phipps 
and  Co.,  as  regarded  sales  in  or  through  New 
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Orleans,  and  that,  after  deducting  from  the  f^sa 
proceeds  of  each  gales  the  price  at  which  the 
hMiMiM  were  sold  to  the  shippers  bj  Keith,  and 
all  expenses  except  the  amoant  payable  to  the 
railway  company  under  the  "  banana  contract,"  the 
balance  shonld  be  credited,  as  to  one  half  part,  to 
the  party  by  whose  steamers  the  shipment  was 
made,  and  as  to  the  other  half  part,  to  a  sepa- 
rate fund  out  of  which  the  sum  payable  to  the 
railway  oompany  under  the  "  banana  contract "  was 
to  be  ^d,  and  the  balance  divided,  or  provided, 
by  Eeith  and  the  party  by  whose  steamers  the 
ahipment  was  made  in  equal  shares.  When  these 
afpnements  were  entered  into,  Sir  Arthur  Forwood 
and  a  member  of  the  firm  of  Fhipps  and  Co.  were 
two  of  the  directors  of  the  plamtiff  company. 
Sir  Arthur  Forwood  continued  director  until 
Feb.  1896,  when  he  resigned.  No  disclosure  was 
made  in  the  prospectus  of  the  plaintiff  company 
that  Sir  Arthur  Forwood  or  Fhipps  were  interested 
in  the  " construction "  or  "banana"  contracts, 
nor  was  any  declaration  of  his  interest  made  by 
Sir  Arthur  Forwood  parsuant  to  art.  81.  Profits 
were  earned  and  divided  under  the  "syndicate 
agreement."  In  Feb.  1897,  the  plaintiffs  com- 
menced the  present  action  against  Sir  Arthur 
JPorwood,  claiming  a  declaration  that  the  defen- 
dant, as  a  director  of  the  plaintiff  company  from 
its  incorporation  until  Feo.  1896,  was  liable  to 
aooount  to  the  plaintiff  company  for  all  profits 
made  by  the  Atlas  Company,  the  firm  of  Leech, 
Hajriaon,  and  Forwood,  tne  managers  of  the  said 
company,  and  the  firm  of  Pirn,  Forwood,  and 
Eellock,  the  agents  of  the  said  company  in  New 
York  ;  or,  alternatively,  for  all  profits  received  by 
the  defendant  as  shareholder  in  the  Atlas  Com- 
pany, and  as  a  member  of  the  said  partnership 
nrma,  from  or  in  connection  with  or  by  means  of 
(1)  the  "  banana  contract ";  and  (2)  the  4'  syndi- 
cate agreement,"  with  the  usual  conaeguential 
relief.  Sir  Arthtu'  Fcrwood  having  died  before 
the  action  was  ripe  for  trial,  it  has  been  revived 
aeainst  his  executors.  It  is  no  part  of  the 
pkintiffB'  case  that  the  "  banana  contract "  was 
improvident  or  improper,  or  other  than  a  bene- 
ficial one  for  the  railway  company ;  but,  basing 
their  claim  upon  the  well-known  principle  of 
equity,  that  no  trustee  or  person  occupying  a 
fiduciary  position  shall  be  allowed  to  retain  a 
profit  made  by  means  of  the  use  of  any  part  of 
the  troat  estate,  they  claim  that  Sir  A.  Forwood's 
ezecntoTS  are  bound  to  account  for  all  profits 
made  by  the  Atlas  Company  and  by  the  firm  of 
Leech,  Harrison,  and  Forwood,  by  means  of  the 
"  banana  contract "  and  the  "  syncQcate  contract," 
or,  alternatively,  for  all  profits  received  by  him  as 
a  gharaholder  in  the  Atlas  Company,  and  as  a 
member  of  the  partnership,  by  means  of  the  same 
contraets.  The  railway  and  the  undertaking  of 
the  railway  company  were  part  of  the  property  of 
the  plamtifl  company,  towards  which  the  late 
Sir  A.  Forwood  stood  as  director  in  a  fiduciary 
relationship.  The  "  banana  contract "  undoubtedly 
gave  spedal  advantages,  enablingprofits  to  be  more 
easily  earned  by  Eeiui  and  those  interested  in  the 
bananas  than  could  have  been  eaiTied  without 
this  contract.  Sir  A  Forwood  was,  as  the  largest 
(harsholder  in  the  Atlas  Company,  and  as  senior 
member  of  tbe  firm  of  Leech,  Harrison,  and 
Forwood,  greatly  interested  in  the  sale  of 
^anaa  to  be  carried  under  the  "  banana  con- 
tract"   Apart  from  the  question  arising  upon 


the  construction  of  the  articles  ot'assooiation  of 
the  plaintiff  company,  to  which  I  shall  presently 
refer,  I  cannot  doubt  that  Sir  A.  Forwood's  estate 
would  be  liable  to  the  plaintiff  company,  at  least, 
for  all  profits  made  by  him  personally  out  of  the 
"  banana  contract,"  as  shareholder  and  partner  in 
the  Atlas  Company,  and  as  partner  in  the  firm  of 
Leech,  Harrison,  and  Forwood,  that  can  fairly  b« 
attributed  to  the  advantages  conferred  by  the 
last- mentioned  contract  in  respect  of  the  use  of 
the  railway.  Having  regard  to  the  view  I  take  of 
the  effect  of  the  articles,  it  is  not  material  for  me 
to  decide  as  to  any  possible  further  liability,  and 
I  will  therefore  only  say  that  I  am  not  to  be 
understood,  in  passing  the  matter  by,  to  sanction 
the  view  that  Sir  A.  Forwood's  estate  could,  in 
the  absence  of  articles  like  the  present,  be  made 
liable  (except  to  the  extent  I  have  mentioned)  for 
profito  made  by  the  Atlas  Company,  or  by  the 
firm  of  Leech,  Harrison,  and  Forwood,  b^  means 
of  the  same  contract.  It  was  urged  that  it  would 
be  very  difficult  to  ascertain  the  proportion  of  the 
ultimate  profit  made  by  Sir  A.  Forwood  properly 
attribatable  to  the  beneficial  nature  of  thie 
"  banana  contract,"  and  no  doubt  this  is  so ;  but, 
as  was  pointed  out  by  the  Lord  Chancellor  in 
Docker  v.  Sonust  (2  My.  &  K.  655),  the  fact  of 
the  existence  of  a  difficulty  in  ascertaining  the 
amount  will  not  deter  the  court  from  doing  so  as 
well  as  may  be.  The  articles  of  association  of 
the  railway  company  provide  by  art  81  that  the 
office  of  a  director  shall  be  vacated  (inter  cdia) 
if  he  is  concerned  in  or  participates  in  the  profits 
of  any  contract  with  the  company,  or  of  any  work 
done  for  the  company,  witnout  declaring  and 
setting  forth  in  writing  the  nature  of  his  interest. 
Sir  A.  Forwood's  executors  cannot,  it  is  admitted, 
rely  upon  this  clause,  inasmuch  as  no  declaration 
was  ever  made,  bat  they  rely  upon  the  exception 
expressed  in  these  words :  "  But  the  above  rules  " 
(that  is,  the  roles  as  to  the  creation  of  the  office 
of  a  director)  "  shall  be  subject  to  the  following 
exceptions :  That  no  director  shall  vacate  his  office 
by  reaaon  of  his  being  a  member  of  any  corpora- 
tion, company,  or  partnership  which  has  entered 
into  contracts  with  or  done  any  work  for  the  com- 
pany, or  by  reason  of  his  being  interested  either  in 
his  mdividoal  capacity  or  as  a  member  of  any  com- 
pany, corporation,  or  partnerahip  in  any  adven- 
ture or  undertaking  in  which  the  company  may 
also  have  an  interest,"  with  a  provision  in  respect 
of  voting  which  prevento  his  vute  being  counted 
in  such  a  ca.8e.  I  consider  that  the  decision 
of  Hatherley,  L.C.  in  the  case  of  ImpericU 
Mercantile  CredU  Attoeiation  v.  Coleman  (24  L.  T> 
Hep.  290;  L.  Rep.  6  Ch.  558)  covers  the  point 
The  article  under  consideration  in  that  case — the 
83rd — was  as  follows :  "  The  office  of  a  director 
shall  be  vacated  if  he  contracte  with  the  company, 
or  is  concerned  in  or  is  participating  in  the 
profite  of  any  contract  with  the  company,  or  par- 
ticipates in  the  profite  of  any  work  done  for  the 
company,  without  declaring  his  interest  at  the 
meeting  of  the  directors  at  which  such  contract 
is  determined  on  or  work  ordered,  if  his  interest 
then  existe,  and  iu  any  other  case,  at  the  first 
meeting  of  the  directors  after  the  acquisition  of 
his  interest ;  and  no  director  so  interested  shall 
vote  at  any  meeting  or  on  any  committee  of  the 
directors  on  any  question  relating  to  such  con- 
tracts or  work."  Lord  Hatherley  goes  on  to  deal 
withthis  clause  there.  "  The  matter  would  be  much 
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moie  simple  if  the  ragalationa  of  the  association 
were  in  the  ordinary  form,  if  nothing  whatever  were 
said  about  directors  interested  or  not  interested, 
and  if  it  were  left  to  the  ordinary  operation  of  the 
roles  of  this  court,  which  lay  down  firmly  that  no 
director  of  a  company  can,  in  the  absence  of  any 
stipulation  to  the  contrary,  be  allowed  to  be  a 
partaker  in  any  benefit  whatever  from  any 
contract  which  requires  the  sanction  of  a 
board  of  which  he  is  a  member.  The 
reasons  were  given  fully  by  the  Vioe-Chancellor 
Enight-Bruce  in  Benson  v.  Heathom  (1  Y.  &  C. 
Oh.  326),  cited  by  the  learned  Yice-Ghanoellor  in 
his  judgment,  and  amount  to  this — that  the  com- 
pany have  a  right  to  the  services  of  their  direc- 
tors, whom  they  remunerate  by  considerable 
payments ;  they  have  a  right  to  their  entire 
services ;  they  have  a  right  to  the  voice  of  every 
director,  and  to  the  advice  of  every  director  in 
ffiving  his  opinion  upon  matters  which  are 
brought  before  the  board  for  consideration ;  and 
that  the  general  rule  that  no  trustee  can  derive 
any  benefit  from  dealing  with  those  funds  of 
which  he  is  a  trustee  applies  with  still  greater 
force  to  the  state  of  things  in  which  the  interest 
of  the  trustee  deprives  the  company  of  the  benefit 
of  his  advice  and  assistance.  However,  the  ques- 
tion then  remains  whether  the  company  cannot 
stipulate  that  this  is  a  benefit  of  which  they  do 
not  desire  to  avail  themselves,  and,  if  they  are 
competent  so  to  stipulate,  whether  tiiey  may  not 
think  that,  in  larg^  financial  matters  of  this 
description,  it  is  better  to  have  directors  who  may 
advance  the  intereste  of  the  company  by  their 
connection  and  by  the  part  which  they  themselves 
take  in  large  money  dealings,  than  to  have 
persons  who  would  have  no  share  in  such  trans- 
actions as  those  in  which  the  company  is  con- 
cerned. It  is  not  for  me  to  say  which  was  the 
wiser  or  better  course  of  the  two,  nor  do  I  think 
that  this  court  professes  to  lay  down  rules  for  the 
guidance  of  men  who  are  adnlt,  and  can  manage 
and  deal  with  their  own  intwests.  It  would  be  a 
violent  assumption  if  anything  of  that  kind  were 
attempted.  It  must  be  left  to  such  persons  to 
form  their  own  contracts  and  engagemente ;  and 
this  court  has  only  to  sit  here  and  construe  them, 
and  also  to  lay  down  certain  general  rules  for  the 
protection  of  persons  who  may  not  have  been 
aware  of  what  the  consequences  would  be  of 
intmsldng  their  property  to  the  management  of 
others  when  nothing  is  expressed  as  to  the 
implied  arrangement.  ...  Is  it  possible  to 
read  that  clause  and  find  any  mode  by  which  it 
oould  be  maintained  that  the  company  meant  to 
exdnde  a  director  from  his  office  in  case  he 
should  have  an  interest  in  a  contract,  or  to 
exclude  any  contract  being  made  in  which  any 
director  should  be  interested?  It  seems  to  me 
to  be  perfectly  impossible.  The  whole  clause 
would  be  idle.  They  have  taken  the  matter  into 
their  own  hands,  and  have  said :  '  We  do  not 
mind  a  director  who  has  an  interest,  but  all  that 
we  provide  is  this — that  he  shall  fairly  state  that 
interest  at  the  time  when  the  matter  is  under 
discussion.  He  shall  not  vote  on  the  matter 
himself,  and  after  he  has  voted  upon  it,  or 
whether  he  has  voted  upon  it  or  not,  if  after 
ihe  matter  is  discussed  he  acquires  an  interest 
which  he  does  not  disclose,  he  shall  be  forthwith 
disqualified.'  That  is  the  rule  which  they  have 
laid  down,  and  by  that  rule,  as  I  apprdiend,  the 


conduct  of  Messrs.  Knight,  Coleman,  and  Go. 
must  be  tested  in  this  case."  It  must  always  be 
borne  in  mind  that  the  Gompanies  Act  1862  and 
Table  A.  clearly  recognise  that  this  is  a  matter 
which  may  be  regelated  by  the  company's 
articles,  and  that  no  question  of  bargaining  out 
of  or  against  the  provisions  of  the  Act  of  Parlia- 
ment arises.  The  wording  of  the  clause  I  have 
to  deal  with  here  differs  m>m  that  of  the  clause 
dealt  with  in  the  case  referred  to,  but  the  reason- 
ing of  Lord  Hatherley  applies  exactly.  I  hesi- 
tated a  little  on  account  of  the  use  of  the  past 
tense  in  the  clause  in  the  present  case,  because  <m 
a  possible  construction  it  might  be  held  to  apply 
omy  to  cases  in  which  prior  to  the  appointment 
as  director  a  contract  had  been  entered  into,  but 
upon  consideration  I  am  satisfied  that  this 
would  be  a  too  narrow  and  an  unfair  meaning 
to  place  upon  it  The  decision  of  Lord  Hather- 
ley was  reversed  upon  appeal  to  the  House  of 
Lords  (29  L.  T.  Bep.  1;  I/.  Rep.  6  H.  L.  189); 
but,  so  far  as  it  is  material  in  the  present  case, 
it  was  left  untouched.  Reliance  was  placed 
upon  a  passage  in  the  speech  of  Lord  Gaitns, 
wnere  he  says :  "  It  was  said  that  this  clause, 
though  in  terms  dealing  onl^  with  the  vacating 
of  the  office,  impliedly  sanctioned  the  retaining 
of  his  interest  by  a  director  if  he  declared  i£ 
I  will  assume  in  favour  of  the  respondente,  bat 
without  deciding  it,  that  this  is  the  true  con- 
struction of  the  clause."  The  result  of  this  is 
that  Lord  Cairns  leaves  the  reasoning  of  Lord 
Hatherley  in  respect  of  the  efCeot  of  a  clause  of 
this  description  untouched,  reserving  a  right  to 
reconsider  the  matter.  For  these  reasons  I  think 
the  plaintiff  company  fail  in  their  action,  which 
must  be  dismissed. 

Solicitors :   Norton,   Rose,    Norton,    and    Co. ; 
Athurit,  Morris,  Crisp,  and  Co. 


March  29,  April  3  and  7. 

(Before  Btbmb,  J.) 

Eastwood    Bbothbbs   Limited    «.    Honlbt 

Ubban  Distbict  Council,  (o) 

Jjoeai  Oovemment — Sewers — Bight  to  diseharge 
liquids  from  manufactories — Public  Heaith  Act 

1875  (38  <e  39  Viet.  e.  55),  ««.  17,  21— Puhlic 
HeaUh  Acts  Amendment  Act  1890  (53  £  54  Viet. 
e.  59),  a.  17 — Bivers  PoUution  Prevention  Act 

1876  (39  &  40  Viet.  e.  75),  ss.  4.  7. 16— Weet 
Biding  of  Yorkshire  Bivers  Act  1894  (57  &  58 
Vict.  c.  clxvi),  ss.  9,  10. 

The  plaintiffs,  E.  Brothers  Limited,  wodlien  and 
worsted  manirfaeturers  at  M.,  had  acquired  a 
right,  Ourough  their  predecessors  in  tiUe,  to 
eavMC  a  drain  which  received  the  liquids  pro- 
eeedingfrom  their  miUe  and  the  manufacturing 
processes  carried  on  there  to  empty  into  the  sewer 
of  the  local  auOiority,  now  vested  in  the  defen. 
dants,  the  H.  Urban  District  Council,  under 
sect.  21  of  the  PuUie  HeaUh  Act  1875. 

The  H.  Urban  District  Council  now  threatened  to 
cut  off  the  connection  between  the  sewer  and  the. 
]»laintiffs'  drain,  and  the  piaintiffs  moved  for  ax. 
tnjunetion  to  restrain  them  from  doing  so. 

Held,  that  the  eonneation  having  been  duly  and 
lawfully   made,  M«  defendanis  had  no  power 

(a)  BoporMd  by  H.  H.  Ohixtirb  Mxophib80h,  Eaq., 
BwTl«t«rHit-i«w. 
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tmdcr  sect.  7  of  the  Bivers  PoUwtiont  Prevention 
Act  1876,  to  atop  up  the  eommunieation  in  ques- 
turn,  even  if  it  had  been  proved  beyond  question 
(a>  it  had  not  in  fact  been  proved)  that  the 
Uquid  discharged  from  the  drain  into  the 
sewer  wordd  prejvdieially  affect  the  disposal  by 
application  to  land  or  otheneise  of  the  sewaae 
matter  conveyed  along  the  sewer,  and  that  the 
ptainiiffs  were  entitled  to  the  injunetion  they 
eJatmea. 

Action. 

Eastwood  Brotbera  Limited  carried  on  the 
bnsiness  of  woollen  and  worsted  mannfacturera 
near  Huddersfield,  where  they  were  the  owners 
in  fee  of  certain  mills,  known  as  Thirston 
Hills. 

They  aoquired  the  property  in  1890  as  sno- 
ceesoTs  to  Eastwood  Brothers,  who  had  them- 
selves succeeded  the  firm  of  Deamley,  Drory,  and 
Co. 

A  drain  constracted  in  1853  originally  carried 
the  trade  efflaent  from  the  mills  into  a  ditch  or 
channel  known  as  Thirston  Dyke,  from  which  it 
erentnally  passed  into  the  Biver  Holme. 

In  1885  when  the  then  local  authority,  the 
Honley  Local  Board,  carried  out  a  drainage 
system,  the  workmen,  without  any  special  direc- 
tions, without  communicating  with  the  owners  of 
the  Thirston  Uills,  took  up  the  drain  from  the 
mills  at  a  part  where  it  met  a  new  sewer  con- 
structed by  the  board,  since  whic^  time  the  trade 
efflaent  from  the  "'ilia  had  ceased  to  pass  into 
the  Thirston  Dyke,  but  had  passed  through  the 
sewer  into  tihe  Eiver  Holme. 

Under  the  Local  Goremment  Act  1897  the 
Honley  Local  Board  became  the  Honley  Urban 
District  Council,  in  which  this  sewer  remained 
▼eeted,  and  they  had  recently  informed  Eastwood 
Brothers  Limited  of  their  intention  to  out  oS  the 
connection  between  the  drain  from  Thirston  Mills 
and  tiiB  sewer,  having  been  advised  that  the  trade 
effluent  discharged  into  the  sewer  was  prejndi- 
dally  affecting  uie  disposal  of  the  sewage  matter, 
and  exposing  them  to  penalties  under  tne  Rivers 
Pollution  Act  1876. 

This  action,  without  pleadings  and  upon 
affidavit  evidence,  was  accordingly  brought  by 
Eastwood  Brothers  Limited  claiming  an  injuno- 
&ni  to  restrain  the  board  from  disconnecting  the 
dnin  in  accordance  with  their  threat. 

By  the  Public  Health  Act  1875  (38  &  39  Vict, 
c.  55)  it  was  provided,  inter  alia  -. 

Seat.  17.  Nothing  in  this  Act  shall  aathoriae  any  looal 
ntbority  to  make  or  use  any  sewer,  drain,  or  ontfall  for 
the  porpoie  of  conveying  sewage  or  filthy  water  into  any 
aatoial  stream  or  wateroonne  or  into  any  canal,  pond, 
or  lake  imtil  snoh  aewage  or  filthy  water  is  freed  from 
aD  exorementitioas  or  other  fool  or  noxiona  matter  snch 
as  woold  affect  or  deteriorate  the  [mrity  and  qnality  of 
the  water  in  snoh  atream  or  wateroonrae  or  in  anch 
oaoal,  pond,  or  lake. 

Seat.  21.  The  owner  or  oocnpier  o(  any  premiaea 
wiUdn  the  diatriot  of  a  looal  anthority  ahall  be  entitled 
to  oanae  hia  draina  to  empty  into  tiia  sewers  of  that 
anthority  on  condition  of  his  giving  anoh  notioe  as  may 
he  reqnired  by  that  antliority  of  his  intention  ao  to  do 
ud  <rf  oomplying  with  the  regnlationa  of  that  authority 
in  laapeot  of  the  mode  in  which  the  oommsnioationa 
hetween  aneh  draina  and  aewera  are  to  be  made  and 
■BbiBat  to  the  control  of  any  person  who  may  be 
*n<>i>>tid  by  iliat  sathority  to  snperintend  the  making 
of  snoh  otnnnnmioations.    ..   ..  ." 


By  the  Public  Health  Acte  Amendment  Act 
1890  (53  &  54  Yict.  c.  59)  it  is  provided  by 
sect.  17  that 

(1)  Every  peraon  who  tnma  or  permita  to  enter  into 
any  aewer  of  a  local  anthority  or  any  drain  oom- 
mnnioating  therewith  (a)  any  ohemioal  refnae  or  (b)  any 
waste  steam,  oondenaing  water,  heated  water,  or  other 
liquid  (snoh  water  or  other  liqnid  being  of  a  higher 
temperature  than  one  hnndred  and  ten  degrees  of 
Fahrenheit)  which,  either  alone  or  in  combination  with  the 
aewage,  canaes  a  naiaance  or  is  dangerona  or  injnrioua 
to  health,  ahall  be  liable  to  a  penalty  not  exoeeding  ten 
poonda  and  to  a  daily  poialty  not  exoeeding  five 
poonda. 

By  the  Bivers  Pollution  Prevention  Act  1876 
(39  &  40  Vict  c.  75),  s.  4,  it  is  provided  that 

Every  peraon  who  oanses  to  &11  or  flow  or  knowingly 
permita  to  fall  or  flow  or  to  be  carried  into  any  stream 
any  poiaonona,  noxiooa,  or  poUnting  liqnid  prooeeding 
from  any  factory  or  mannf  aotnring  prooesa  ahiJl  (subject 
as  in  thia  Act  mentioned)  be  deemed  to  have  oommitted 
an  offence  againat  thia  Act.  Where  any  anoh  poiaonona, 
noxions,  or  polluting  liqnid  aa  aforesaid  falla  or  fiowa  or 
ia  carried  into  any  stream  along  a  channel  used,  con- 
atruoted,  or  in  prooesa  of  conatmotion  at  the  Sate  of  the 
paaaing  of  thia  Act,  or  any  new  channel  oonstrnoted  in 
anbaticntion  thereof  and  having  ita  ontfall  at  the  same 
spot  for  the  purpoae  of  conveying  anoh  liqnid,  the 
person  oanaing  or  knowingly  permitting  the  poiaonona, 
noxiona,  or  pollating  liqnid  ao  to  fall  or  flow  or  to  be 
earned  ahall  not  be  deemed  to  have  oommitted  an 
offence  againat  thia  Act  if  he  showa  to  the  aatiafaotion 
of  the  oonrt  having  oogniaanoe  of  the  oaae  that  he  ia 
naing  the  beat  practicable  and  reasonably  available 
means  to  render  harmleas  the  poiaonona,  noxiona,  or 
polluting  liquid  ao  falling  or  flowing  or  carried  into  the 
atream. 

By  sect.  7 : 

Every  aanitary  or  other  local  authority  having  aewera 
under  their  control  ahall  give  facilitiea  for  enabling 
mannf  actnrara  within  their  diatrict  to  oarry  the  Uqnids 
proceeding  from  their  faotoriea  or  mannfactnring  pro- 
oeaaea  into  such  aewera :  Provided  that  tlua  aaction 
ehall  not  extend  to  compel  any  sanitary  or  other  local 
anthority  to  admit  into  their  aewera  any  liquid  which 
would  prejudicially  affect  anoh  aewera  or  the  dispoaal  by 
aale,  application  to  land,  or  otherwiae  of  the  aewage 
matter  conveyed  along  such  aewera  or  which  woold  from 
its  temperature  or  otherwiae  be  injnrioua  in  a  aanitary 
point  of  view :  Provided  alao,  that  no  aanitary  antho- 
rity ahall  be  reqnired  to  give  anoh  facilities  aa  aforeaaid 
where  the  aewera  of  snch  anthority  are  only  anffident 
for  the  requirements  of  their  diatrict,  nor  where  any 
anoh  facilities  wonld  interfere  with  any  order  of  any 
oonrt  of  competent  jnriadietioD  respecting  the  sewage  oi 
anoh  authorily. 

By  sect.  16 : 

The  powers  given  by  tiiia  Act  ahall  not  be  deemed  to 
prejudice  or  affect  any  other  righta  or  powers  now 
existing  or  vested  in  any  peraon  or  persons  by  Act  of 
Parliament,  law,  or  ouatom,  and  snoh  other  rights  or 
powers  may  be  exeroiaed  in  the  same  manner  aa  if  tiiia 
Act  had  not  bean  paaaed ;  and  nothing  in  thia  Act  ahall 
legalise  any  act  or  default  which  would,  but  for  thia  Act, 
be  deemed  to  be  a  nuisance  or  otherwise  oontiaiy  to  law : 
Provided,  nevertheless,  that  in  any  prooeecQnga  for 
enforcing  againat  any  peraon  anoh  rights  or  powers  the 
oonrt  before  which  anoh  prooeedinga  are  pending  ahall 
take  into  conaideration  any  certificate  granted  to  each 
peraon  under  this  Act. 

Secte.  9  and  10  of  the  West  Biding  of  York- 
shira  Bivers  Act  1894  (57  &  58  Vict  c.  clxvi.) 
were  identical  with  sects.  4  and  7  of  the  Biver^ 
PoUation  Prevention  Act  1876,  above  set  out. 
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Levett,  Q..C.  and  Waggeti  for  the  plaintiffa. — 
The  plMntiffB  have  acqaired  a  prescnptiTe  right 
to  discharge  their  trade  effluent  into  the  river 
before  1885,  and  the  change  then  made  hj  the 
local  anthority  cannot  affect  this,  as  it  mnst  be 
presnmed  to  hare  been  properly  made : 

Btthnal  Qrt»n  Vmtry  t.  London  School  Board, 
(1898)  1  A.  C.  190. 

The  right  of  the  plaintiffs  to  discharge  their  trade 
efflaent  is  absolute : 

AinUy  r.  KirkhMiion  Local  Board,  60  L.  J.  731  Ch. ; 

Pt»bl*$  and  othert  ▼.  OnmldiwutU  Urban  Dvtrict 
Counca,  75  L.  T.  Bep.  689 ;  (1897)  1  Q.  B.  384. 

The  sanitary  anthority  cannot  now  cut  off  the 
ooimection  which  they  have  authorised  or  per- 
mitted: 

Attom»y-0»n«ral  y.  Quardiam  of  Poor  of  Union  cf 
Dorlnng,  46  L.  T.  Bep.  573 ;  20  Ch.  Dir.  595. 

Atquith,  Q.O.  and  Clayton  for  the  defendants. 
— ^The  connection  with  the  drain  since  1885  has 
onlj  been  maintained  under  a  revocable  licence, 
which  the  defendants  are  not  estopped  from 
revoking  when  the  continuance  of  it  is  incon- 
sistent with  the  maintenance  of  an  effective 
system  of  sanitary  drainage,  which  they  are 
biound  by  statute  to  supply.  Sect.  21  of  the  Public 
Health  Act  does  not  apply  to  trade  effluents,  and 
the  decision  of  Charles,  J.  in  Peebles  v.  Oiwald- 
iioiatie  Urban  Duiriet  Council  (75  L.  T.  Bep. 
689;  (1897)  1  Q.  B.  384)  on  this  point  is  not 
corraot. 


Levett,  Q.G.  replied. 


Cur.  adv.  vuU. 


April  7.— Btbnb,  J.  —  The  plaintiffs'  pre- 
decessors in  title  had  a  right  to  cause  their  drain 
to  empty  into  the  sewer  of  the  local  authority  now 
vested  in  the  defendant  district  council  j[8ee 
Ainley  v.  Kirkheaton  Local  Board  {ubi  sup.)  and 
Broxon  and  another  v.  Mayor,  Aldermen,  and 
Burgesses  of  Dunstable  (80  L.  T.  Bep.  650;  (1899) 
2  Ch.  378),  and  the  plaintiffs  have  a  right  to  con- 
tinue so  to  cause  tneir  drain  to  empty  into  the 
same  sewer  under  sect.  21  of  the  Public  Health. 
Act  1875.  Having  regard  to  the  circumstances 
under  which  the  connection  of  the  plaintiffs'  drain 
with  the  defendants'  sewer  was  originally  made, 
and  to  the  length  of  time  during  which  Uie  state 
of  things  so  initiated  has  continued,  I  am  of 
opinion  that  I  ought  to  hold,  as  I  do,  that  the  con- 
nection was  duly  and  lawfully  made.  The  plain-- 
tiSa'  predecessors  were  and  they  now  are  entitled 
to  empty  through  their  drain  into  the  sewer  in 
question,  not  merely  sewage  matter,  but  mana- 
facturing  effluents — (see  Peebles  v.  Oswaldtunatle 
Urban  District  Council  (ubi  sup.),  which  was 
reversed,  but  not  on  any  point  material  to  the 
present  case  :  (see  76  L.  T.  Bep.  315 ;  (1897) 
1  Q.  B.  625).  Under  these  circumstances  the 
plaintiffs  are,  in  my  judgment,  entitied  to  an 
injunction  to  restrain  the  defendants  from  cutting 
off,  as  they  threaten  to  do,  the  communication 
between  the  plaintiffs'  drain  and  the  defendants' 
sewer  :  (see,  amongst  other  c&aea.  Attorney- General 
V.  The  Vestry  of  toe  Parish  of  8t.  James  and  St. 
John,  ClerkenioeU,  65  L.  T.  Bep.  312 ;  (1891)  3  Ch. 
527,  and  the  cases  there  cited).  Having  regard 
to  tiie  provisions  of  sect.  16  of  the  Bivers  Pollu- 
tion Prevention  Act  1876,  I  do  not  think  that 
sect.  7  of  that  Act  gives  power  to  the  defendants 
to  stop  up  the  communication  in  question ;  even  J 


if  it  had  been  proved  beyond  question  (as  it  ha» 
not  in  fact  been  proved)  that  the  liquid  dis- 
charged from  the  drain  into  the  sewer  would 
prejudicially  affect  the  disposal  by  sale,  applica- 
tion to  land,  or  otherwise  of  the  sewage  matter 
conveyed  along  the  sewer.  The  defendants  may 
or  may  not  be  entitied  to  some  other  remedy 
against  the  plaintiffs  in  respect  of  the  effluent 
discharged  into  the  sewer.  I  express  no  opinion 
upon  the  point,  which  does  not  arise  in  this 
action,  but!  am  of  opinion  that  the  plaintiffs  are 
entitied  to  an  injunction  to  restrain  interruption 
of  the  communication  of  the  drain  with  the 
sewer. 

Solicitors:  Van  Sandau  and  Co.,  agents  for 
Mills  and  Co.,  Huddersfield ;  Jaques  and  Co., 
agents  for  Armitage,  Sykes,  ana  Binchcliffe, 
Huddersfield. 


•  Thursday,  July  12. 

(Before  CozKNs-HAJtST,  J.) 

Be  Powell  (deceased) ;  Campbell  v. 

Cahfbbll.  (a) 

WiU — Construction — Lapse — Settlement  of  shares 

— Death  of  legatee  in  testator's  lifetime. 

A  testatrix  by  wiU  provided  as  follows  :  "  I  devise 
dU  my  real  estate  in  Ireland  unto  my  three- 
daugMers  .  ...  in  equal  shares.  I  devise 
my  dweUing-houte  .  .  .  and  all  other  my 
real  estate  {except  that  situate  in  Ireland)  unto 
and  to  the  use  of  my  trustees  upon  trust  to  seU 
the  same  ajid  apply  the  net  proceeds  as  part  of 
my  personal  estate.  I  bequeath  to  my  trustees 
the  residue  of  my  personal  estate  upon  trust  to 
sell  and  eonv^  the  same  into  money,  and  to  pay 
thereout  my  debts  and  funeral  and  testamentary 
expenses  and  legacies,  and  to  stand  possessed  of  Hie 
surplus  (hereinafter  referred  to  as  *  my  residuary- 
estate  ')  in  trust  for  my  three  daughters  in  equal 
shares."  And  the  testatrix  directed  that  her- 
trustees  should  retain  the  share  of  each  of  her 
daughters  in  her  residiMry  estate  upon  trust  for 
su^h  daughter  for  life,  then  for  her  husband  for 
life,  then  for  her  children ;  and,  in  ease  there 
should  be  no  ehUd  of  such  daughter  to  teJee' 
under  the  trust,  then  in  trust  for  the  other 
daughters. 

One  daughter  predeceased  the  testatrix,  leaving  a/ 
h%i»hand  hut  no  ehUifren. 

On  an  originaiing  summ^ms  taken  out  for  the  deter- 
mination cf  questions  arising  on  the  construction 
of  the  wUl  : 

Held,  that  the  share  of  the  deceased  daughter  in- 
the  Irish  estates  passed  under  the  residuary 
devise  ;  and  that  her  share  in  the  surplus  pro- 
ceeds of  the  residuary  real  and  personal  estate 
had  been  effectually  settled  by  the  will,  and  had', 
not  lapsed  and  devolved  as  upon  an  intestacy. 

Fanrt  Sophia  Powell  b^  her  will,  dated  the- 
2nd  April  1896,  after  appointing  John  Hunter 
Campbell,  James  Wilson,  and  William  Charles 
Cope  executors  and  trustees,  provided  as  foUows : 
I  devise  all  my  real  estate  in  Ireland  Tmto  mj  three 
danghten,  Oeortriiui  Coleridge  Campbell  (the  wife  of  the. 
■aid  John  Hmiter  Campbell),  Conatanoe  Ann  Wilson, 
(wife  of  the  said  James  Wilson),  and  Ceoilia  Phillips 
Cope  (the  wife  of  the  said  William  Charles  Cope),  in 
eqoal  ahares  abaolntely.    I  deviae  my  dwelling-hooae  in 

(a)  Bspoited  by  J.  TavsTsia,  S*q.,  Barrlater-at-Law. 
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High-(treat  and  my  Btablea  in  Hill-lane,  H»Terfordweat, 
ind  aU  other  my  real  eatate  (ezoapt  tliat  Bitnate  in 
Inland)  unto  and  to  the  use  of  my  tmateea  upon  tmat  to 
■an  the  same  and  apply  the  net  prooeedi  as  part  of 
my  personal  estate.  I  beqaeath  all  my  plate,  plated 
Ktidm,  old  ohina,  jewellery,  and  trinkets  eqnitUy 
betveen  my  said  three  daughters. 

And,  after  giving  a  legacy  of  10002.  to  Greorgina 
Coleridge  Campbell,  the  testatrix  proceeded : 

I  bequeath  to  my  tmatees  the  residue  of  my  personal 
•liate  npon  trnst  to  sell  and  convert  the  same  into 
moiuiy,  and  to  pay  thereout  my  debts  and  funeral  and 
testunentary  expenses  and  leKSoies,  and  to  etsnd 
possessed  of  the  inrploa  (hereinafter  referred  to  as  "  my 
issidiiary  estate  ")  in  trust  for  my  said  three  daughters 
in  equal  shares.  I  direct  that  my  trustees  shall  retain 
the  legaey  of  lOOOl.  hereinbefore  bequeathed  to  the  said 
Oeorgina  Coleridge  Campbell  and  the  share  of  her  and  of 
each  of  my  other  danghters  in  my  residuary  estate,  and 
stud  possessed  thereof  npon  the  trusts  foUowiog,  that 
is  to  say :  Upon  trust  to  invest  the  same  and  pay  the 
income  thereof  to  my  same  daughter  during  her  life  for 
her  separate  use,  and  after  her  death  to  pay  snoh 
inooms  to  her  present  hnaband  if  he  survive  her  during 
his  life  or  until  he  marry  again,  and  after  his  death  or 
Bsoond  marriage  to  hold  the  capital  in  trust  for  her 
diildran  or  any  of  them  or  any  of  their  issue  in  sooh 
shares  if  more  than  one,  and  in  snoh  manner  as  my  same 
daughter  shall  by  any  deed  or  deeds  or  by  her  will 
appoint ;  and  in  default  of  appointment  and  so  far  as 
any  snoh  appointment  shall  not  extend  in  trust  for  the 
oliildren  or  child  of  my  same  daughter  who  being  sons 
or  a  son  shall  attain  ths  age  of  twenty-one  years,  or 
being  daughters  or  a  daughter  shall  attain  that  age  or 
marry  nnder  that  age,  and  if  more  than  one  in  equal 
ifauas,  bot  so  nevertheless  that  no  chUd  of  my  same 
danghter  who  or  any  of  whose  issue  shall  take  a  share 
inder  soy  such  appointment  as  aforesaid  shall  be  entitled 
to  sny  share  of  the  unappointed  part  of  my  residuary 
astate  without  bringing  the  share  appointed  to  him  or 
her  or  to  his  or  her  issne  into  hotchpot  and  accounting 
for  the  same  accordingly,  unless  my  danghter  making 
aoeh  appointment  shall  direct  the  contrary,  and,  in  case 
fltete  sbidl  be  no  child  of  my  same  daughter  who  being  a 
ion  shall  attun  the  age  of  twenty-one-years,  or  being  a 
danghter  shall  attain  that  age  or  marry,  then  in  trust 
for  my  other  daughters  in  equal  shares,  but  so  that  the 
■hsn  accruing  to  each  under  this  clause  shall  be  subject 
to  the  same  trusts  as  those  hereby  declared  concerning 
her  original  shaie. 

(Tecilia  Phillips  Cope,  the  third  danghter  of  the 
testatrix,  died  on  the  29th  Sept  1897  leaving  her 
hnaband,  William  Charles  Cope,  but  no  children 
her  surviving. 

The  testatrix  died  on  the  9th  Aprill900 leaving 
Cieorgina  Coleridge  Campbell  and  Constance 
Ann  Wilson,  her  co-heiresses  at  law  and  only 
next  of  kin  her  surviving,  of  whom  Constance 
Aon  Wilson  had  issue,  the  eldest  being  Barbara 
H.  D.  Wilson,  an  infant. 

This  was  a  summons  taken  out  by  John  Hunter 
Campbell  and  James  Wilson,  the  defendants  being 
Georgina  Coleridge  Campbell,  Constance  Ann 
Wilson,  William  Charles  Cope,  and  Barbara 
M.  D.  Wilson,  for  the  determination  of  the 
questions  (infer  alia)  whether  the  share  of  the 
testatrix's  real  estate  in  Ireland  devised  to  Cecilia 
Phillips  Cope,  which  lapsed  on  her  death  in  the 
teatainx's  lifetime  without  leaving  any  issue  to 
sarrire  the  testatrix,  descended  to  Georgina 
Coleridge  Campbell  and  Constance  Ann  Wilson, 
the  co-heiresses  of  the  testatrix,  as  upon  an 
intestacy  or  passed  under  the  devise  to  the 
tnstees  of  the  will,  of  all  the  testatrix's  other 


real  estate  (except  that  situate  in  Irel&nd),  and 
whether  the  share  bequeathed  to  Cecilia  Phillips 
Cope  and  directed  to  be  retained  by  the  trustMS 
and  held  upon  the  trusts  declared  by  the  will  in 
the  surplus  proceeds  of  the  testatrix's  residuary 
real  and  personal  estate,  was,  under  the  circum- 
stances, effectually  disposed  of  by  the  will,  or  had 
lapsed  and  devolved  as  upon  an  intestacy. 

J.  G.  Wood,  for  the  phuntiffs,  stated  the  facts 
relating  to  the  first  question. 

0.  B.  Northcote  for  the  defendants  Ceorgiaa 
Coleridge  Campbell  and  Constance  Ajin  Wilson 
the  CO' heiresses  of  the  testatrix. — There  is  an 
intestacy  as  to  the  third  share  of  the  testatrix's 
real  estate  in  Ireland,  devised  to  Cecilia  Phillips 
Cope,  which  share  does  not  pass  under  the  gift  of 
the  testatrix's  residuary  real  estate,  because  her 
real  estate  situate  in  Ireland  is  expressly  excepted 
from  that  gift : 

Bpringett  v.  Jeningi,  24  L.  T.  Bep.  643;  L.  Bep.  6 
Ch.  App.  333. 
The  devise  by  the  testatrix  of  all  other  her  real 
estate  except  that  situate  in  Ireland  is  not  a  true 
residuary  devise. 

L.  F.  Potta  for  the  defendant  William  Charles 
Cope. — The  third  share  of  the  real  estate  in 
Ireland  devised  to  Cecilia  Phillips  Cope  passes 
under  the  residuary  devise  of  all  other  my  real 
estate  except  that  situate  in  Ireland.  In  Bpringett 
V.  Jenings  (ubi  sup.)  the  devise  of  the  rest  of  the 
testatrix's  freehold  hereditaments  was  not  a  resi- 
duary devise,  because  it  could  not  possibly  include 
any  copyholds.  Here  there  is  a  true  residuary 
devise  of  real  estate;  and  the  law  is  that  the 
residue  is  increased  by  the  failure  of  a  specifie 
devise : 

Bernard  v.  MimhuU,  Johns,  276 ; 
Re  Blight  I  Blight  v.  Hartnoll,  48  L.  T.  Bep.  543  ; 
23  Ch.  Div.  218. 
To  prevent  property,  the  devise  of  which  fails 
from  passing  under  the  residuary  devise,  there 
must  be  a  clear  intention  to  exclude  it  in  such  an 
event: 

Be  Bngot ;   Paton  v.  Ormerod,  69  L.  T.  Eep.  399-} 
(1893)  3  Ch.  348. 

Hatfield  Oreen  for  the  infant  defendant. — The 
share  of  real  estate  in  Ireland  devised  to  Mrs. 
Cope  passed  under  the  residuary  devise  of  realty. 
The  case  is  very  similar  to  Evan  v.  Jonea  (2  CoJX 
616. 

Q.  B.  Northcote  in  reply. — The  case  of  Evans  v. 
Jones  {uhi  sup.)  is  distinguishable  from  the  present 
case,  since  in  the  former  the  property  expressly 
excepted  from  the  residuary  gift  is  so  excepted 
because  by  a  subsequent  clause  it  is  expressly  given 
to  persons  other  than  the  residuary  legatee,  while 
here  the  testatrix  first  disposes  of  her  real  estate 
in  Ireland,  and  then  makes  a  residuary  devise  of  all 
other  her  real  estate  except  that  situate  in  Ireland. 
There  is  no  residuary  devise  here  to  which  sect.  25 
of  the  Wills  Act  applies.  The  authorities  cited 
by  the  other  side  do  not  govern  the  present  case. 

Cozens- Haedt,  J.  stated  the  provisions  of  the 
will,  and  proceeded  : — I  think  that  the  one-third 
share  devised  to  Mrs.  Cope  of  the  testatrix's  Irish 
estates  falls  into  the  residue,  and  passes  under  the 
residuary  devise  to  the  plaintiffs  and  the  defen- 
dant William  Charles  Cope  upon  the  trusts 
declared  by  the  will.  If  the  residuary  devise  of 
all  other  the  testatrix's  real  estate  except  that 
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mtnate  in  Ireland  had  come  first,  and  then  the 
devise  of  all  her  real  estate  in  Ireland  to  her 
three  daoghters  had  been  placed  after  the 
readnaiy  dense,  I  do  not  think  that  would  have 
made  any  difference  in  the  constraotion  of  the 
will.  The  gift  of  one-third  share  of  the  testatrix's 
Irish  estates  to  Mrs.  Cope,  which  lapsed  br  reason 
of  her  death  withont  leavii^  issue  in  the  testa- 
trix's lifetime,  is  included  in  the  residuary  devise. 

J.  O.  Wood,  for  the  plaintiffs,  stated  the  facts 
as  affecting  the  second  question. — The  point 
appears  to  lie  between  the  decisions  of  Be 
Bobertg ;  Tarleton  v.  Bntton  (53  L.  T.  Kep.  432 ; 
30  Oh.  Div.  234)  and  Be  Pinhome ;  Moreton  v. 
Hughet  (70  L.  T.  Rep.  901 ;  (1894)  2  Gh.  276). 

O.  B.  Northeote  for  the  defendants  G«orgina 
Coleridge  Campbell  and  Constance  Ann  Wilson, 
the  co-heiresses  of  the  testatrix  and  next  of  kin. — 
The  share  bequeathed  to  Mrs.  Cope  and  directed 
to  be  retained  by  the  trustees  of  the  will  of  the 
testatrix  in  the  surplus  proceeds  of  her  residuary 
real  and  personal  estate  upon  the  trusts  therein 
declared  for  Mrs.  Cope,  her  husband  and  children, 
and  the  testatrix's  other  daughters,  has  lapsed, 
and  there  is  an  intestacy  with  respect  to  it.  The 
provisions  of  the  will  do  not  amount  to  a  settle- 
ment of  a  third  part  of  such  proceeds  upon  trust 
for  Mrs.  Cope,  her  husband  and  children.  The 
point  is  governed  by  Be  Boberts ;  Tarleton  v. 
iruton  (wot'  sup.).  The  case  of  Be  Pinhome; 
Moreton  v.  Hughea,  where  the  provisions  of  the 
will  amounted  to  such  a  settlement,  is  distin- 
gnishable  from  the  present. 

L.  F.  Potts  for  the  defendant  William  Charles 
Gope. — The  testatrix  has  effected  a  valid  settle- 
ment of  one-third  of  the  surplus  proceeds  of  her 
residuary  real  and  personal  estate  upon  trust  for 
Mrs.  Cope,  her  husband  and  children,  and  the 
death  of  Mrs.  Cope  in  the  lifetime  of  the  testatrix 
does  not  deprive  her  husband  of  the  benefit  of 
tiiat  settlement : 

Be  Pinhome;  Jtoreton  v.  Hughea  {vbi  tup.). 
The  case  of  Be  Boberts ;  Tarleton  v.  Bruton  (vbi 
mp.)  differs  from  the  present,  because  there  there 
was  a  gift  over  if  the  niece  died  under  twenty -one, 
80  that  the  settlement  subsequently  made  of  the 
nieoe's  share  on  herself,  her  children,  and  next  of 
kin,  was  not  an  effective  settlement  in  any  event. 
Here  there  is  no  gift  over,  but  an  effectual  settle- 
ment of  Mrs.  Cope's  share  in  any  event. 

Hatfield  Green  for  the  infant  defendant. 

G.  B.  Northeote  replied. 

Gozens-Habdt,  J. — ^I  feel  very  little  doubt 
that  the  intention  of  the  testatrix  was  that  each 
'  daughter  should  take  only  a  life  interest  in  one- 
third  of  the  surplus  proceeds  of  the  testatrix's 
residuary  real  and  personal  estate.  After  each 
daughter's  life  interest,  a  life  estate  in  her  one- 
third  share  is  given  to  her  husband ;  and  after 
the  determination  of  the  life  estate  of  her  husband , 
the  corpus  of  the  one-third  share  is  given  to  her 
children,  with  cross-remainders  as  in  the  will 
mentioned.  If  that  be  the  testatrix's  intention, 
the  death  of  the  daughter  in  the  lifetime  of  the 
testatrix  is  of  no  moment  to  cause  a  lapse.  I 
think  that  the  case  of  Be  Pinhome  ;  Moreton  v. 
Hughes  (uhi  sup.)  is  indistinguishable  from  the 
present.  There  Chittv,  J.  has  pointed  out  the 
distinction  between  tnat  case  and  Be  Boberts; 
Tarleton  v.  Bniton  {libi  sup.).    I  am  assisted  by 


the  decision  of  Ghitty,  J.  in  that  case,  and  I  hold 
that  there  is  no  lapse  of  the  share  settled  in 
favour  of  Mrs.  Gope  and  her  husband  of  the 
surplus  proceeds  of:  the  testatrix's  residuary  real 
and  personal  estate. 

Solicitors  :  Peaeoek  and  Goddard,  for  Eaton, 
Evans,  and  Williams,  Haverfordwest;  Phiivot 
and  Son,  for  H.  A.  Cope,  HolyweU. 


Tuesday,  March  6. 

(Before  Fabwell,  J.) 

FoAKES  «.  Jackson,  (a) 

Power — Husband  and  wife  joint  donees — Assign- 
ment  by  toife  and  person*  entitled  in  default  of 
appointment — Consent  of  husband — Power  not 
mentioned — In^lied  release. 

Property  was  settled  on  trust  as  a  husband  and 
wife  should  jointly  appoint,  and  in  default  of 
sudi,  appointment  as  the  survivor  should 
appoint. 

The  husband  and  wife  and  the  persons  entitled  in 
default  of  appointment  executed  a  deed  whereby 
the  wife  {untk  the  consent  o/  her  husband)  and 
the  persons  entitled  in  d^ault  of  appointment 
assigned  the  property.  No  reference  too*  made 
in  the  deed  to  the  power  of  appointment. 

Held,  thai  this  assignment  released  the  pouter  of 
appointment,  so  that  an  appointment  by  the 
husband  on  the  death  of  the  wife  was  inopenciive. 

Bt  a  marriaee  settlement  of  the  22nd  Dec.  1858, 
the  Ipswich  Journal  was  settled  in  trust  for  the 
wife  for  life  for  her  separate  use  withont  power 
of  anticipation,  and  alter  her  death  as  to  one 
moiety  for  the  defendant  Jackson,  the  wife's  son 
by  a  former  marriage,  for  life,  and  after  his  death 
upon  trust  for  his  cliildren,  who  being  sons  shoald 
attain  the  age  of  twenty-one  years,  or  die  under 
that  age  leavmg  issue,  or  being  daughters  should 
attain  that  age  or  be  maniecC  and  in  default  of 
such  children  upon  the  trusts  of  the  second  moiety, 
and  as  to  the  second  moiety  upon  trust  for  the 
husband  for  life,  and  after  his  death  upon  trost 
for  Jackson  and  the  children  or  issue  of  the 
maniaee  in  such  shares  as  the  husband  and  wife 
should  oy  deed  jointly  appoint,  and  in  default  of 
such  appointment  as  the  survivor  should  by  deed 
or  will  appoint,  and  in  default  of  such  appoint- 
ment upon  trust  for  Jackson  if  he  shoula  attain 
the  ag;e  of  twenty-one  years,  or  die  under  that  age 
leaving  issue,  and  for  the  children  of  the  marriaife 
who  b^g  sons  should  attain  the  age  of  twenty- 
one  years,  or  die  under  that  age  leaving  issue,  or 
being[  daughters  should  attain  that  age  or  be 
married,  and  equally  among  Jackson  and  sudh 
children. 

There  were  two  children  of  the  marriage,  one 
being  a  daughter,  who  died  an  infant  and  tin- 
married ;  the  other  a  son,  W.  J.  E.  Foakes,  who 
attained  the  age  of  twenty-one  on  the  21st  Dec. 
1881. 

Jackson  attained  the  age  of  twenty-one  on  ihe 
16th  Aug.  1875. 

By  Eta  indenture,  dated  the  14th  June  1886,  and 
made  between  the  husband  and  wife  of  the  first 
part,  Jackson  of  the  second  part,  W.  J.  E.  Foakes 
of  the  third  part,  and  Jackson  of  the  fourth  part, 
reciting  that  in  July  1883  that  it  was  agreed  that 

(a)  BeporMd  by  Stdhit  Davit,  Esq.,  B«rriit«r-«t-Likw. 
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tiie  wife,  Jaoksoa,  and  W.  J.  £.  Foakea,  being  the 
Hkriaes  then  beneficially  entitled  to  the  Ip$u>ich 
Jowmal,  should  assign  the  same  unto  Jackson  for 
hia  own  absolute  use,  snbject  as  thereinafter  men- 
tioned;  and  reciting  that  in  pursuance  of  the 
agreement  the  premises  wpre  in  July  1883  handed 
over  to  Jackson,  and  he  had  since  uiat  time  been 
in  oocnpation  thereof,  and  had  managed  and  con- 
ducted the  same,  but  no  formal  deed  had  been 
exeeated;  it  was  iritnessed  that  in  pursuance  of 
file  agreement  the  wife  (with  the  consent  of  her 
hnsbuid)  and  Jackson  and  W.  J.  E.  Foakes, 
according  to  their  seyeral  and  respective  estates 
and  inteorests  as  beneficial  owners,  assigned  the 
Iptmeh  Journal  unto  Jackson  for  his  own  use 
and  benefit.  In  further  pursuance  of  the  agree- 
ment, Jackson  covenanted  after  tiie  death  of  the 
wile  to  pay  W.  J.  E.  Foakes  one-fourth  part  of 
the  net  profits  of  the  premises  thereby  assigned 
jverly  on  the  31st  Dec.  in  every  year ;  and  Jackson 
was  empowered,  at  his  absolute  discretion  and 
without  the  consent  of  W.  J.  E.  Foakes,  to  mort- 
gage the  premises  for  the  purpose  of  carrying  on 
or  improving  the  same,  or  for  the  payment  of 
debts  due  or  to  accrue  due  in  respect  thereof,  or 
for  any  other  purpose  whatsoever,  it  being  the 
intention  of  the  parties  thereto  that  Jackson 
(honld  be  at  liberty  to  deal  with  the  premises  as 
tiie  absolute  owner  thereof,  subject  only  to  his 
paying  over  to  W.  J.  E.  Foakes  one-fourth  part 
of  the  net  profits  in  manner  hereinbefore  men- 
tioned. The  wife  (with  the  consent  of  her 
hnaband)  and  W.  J.  E.  Foakes  ratified  and  con- 
finned  all  transactions  and  proceedings  done, 
made,  executed,  and  taken  by  Jackson  since  July 
1883  in  reference  to  the  premises.  This  deed 
was  executed  by  all  the  parties  and  duly  attested. 

The  wife  died  on  the  18th  Nov.  1892. 

In  Sept  1894  W.  J.  E.  Foakes  married,  and 
the  infant  plaintiffs  were  the  children  of  that 
marriage. 

By  an  indenture  of  the  28th  Feb.  1899  the 
hnaund  purported,  in  exercise  of  the  power  con- 
ferred on  nim  by  the  settlement  of  the  22nd  Dec. 
1858  to  appoint  the  trust  property  therein  com- 
prised ataolutdy  to  the  in&nt  plaintiffs  and  all 
other  the  child  or  children  of  W.  J.  E.  Foakes 
and  his  wife  Winifrede  who  might  be  bom  within 
twenfy-one  years  of  his  (the  appointor's)  death. 

The  in&nt  phuntifis  now  Drought  an  action 
against  the  defendant  Jackson  and  the  trustees  of 
tte  settlement  of  the  22nd  Deo.  1858,  claiming  an 
aeooont  against  the  defendant  Jackson,  and  to 
have  all  loss  occasioned  to  the  trust  funds  made 
good. 

The  defendants  relied  on  the  deed  of  1886  as 
an  execution  of  the  jcnnt  jwwer,  or  alternatively 
•■  a  release  of  the  power,  and  objected  that  the 
appointment  of  the  husband  was  inoperative. 

SamUion,  Q.G.,  Grijffith  Jones,  and  Morgan 
Grifith  Jonee  for  the  plaintiffs. 

BramKeU  Davis,  Q.O.,  Bawlinson,  Q.C.,  and 
T.  T.  Methold  for  the  defendant  Jackson. — All 
that  is  requisite  is  an  intention  on  the  part  of  the 
donee  that  the  property  siiallpass  to  someone  who 
»  an  object  of  the_power  (Farwell  on  Powers, 
2nd  edit.,  p.  191).  Here  the  deed  of  1886  shows 
a  dear  intention  to  pass  the  property  to  Jackson 
*kwlately,  snbject  to  the  provision  for  W.  J.  E. 
foakes.  The  joint  power  is  therefore  executed 
t?  the  deed  of  1886.    If  this  is  not  so,  the  effect 


of  the  deed  of  1886  is  to  release  the  power,  so  that 
the  appointment  the  husband  made  in  1899  is 
inoperative : 

Farwell  on  Powers,  2nd  edit.,  p.  16 ; 

Be    Mancock ;     Malcolm  v.   Bvirford-Homeoek,  74 

L.  T.  Bep.  6.58  ;  (18U6)  2  Ch.  173  ; 
Be  Lyoru  and  CarrsU't  Contract  (1896)  1 1.  B.  383. 

P.  M.  Walters  for  one  defendant  trustee. 

/.  O.  Wood  for  the  other  defendant  trustee. 

Hamilton,  Q.C.  in  reply. — ^The  deed  makes  no 
reference  whatever  to  the  power  of  appointment. 
It  was  not  the  intention  of  the  parties  that  the 
property  should  pass  absolutely  to  Jackson.  The 
parties  merely  assigned  "according  to  their 
several  respective  estates  and  interests  as  bene- 
ficial owners."  The  husband  did  not  assign  at 
all ;  he  merely  concurred  in  his  wife's  assig^nment. 
Such  concurrence  could  not  constitute  a  release  of 
the  power. 

Fabwell,  J.  (after  referring  to  the  marriage 
settlement  of  the  22nd  Dec.  1858,  said :) — I  now 
come  to  the  deed  of  the  14th  June  1886,  which  is 
referred  to  as  depriving  the  infant  plaintifts  of 
any  possible  interest  in  the  trust  property  on  the 
ground  that  that  deed  operated  as  an  execution 
or  as  a  release  of  the  power.  [His  Lordship  then 
read  the  recital  and  the  rest  of  the  deed,  and 
continued:]  I  understand  that  recital  to  mean 
that  the  parties  to  the  deed  were  really  in  troth 
absolutely  entitled  among  themselves  to  the  pro- 
perty, and  I  think  that  the  provision  empowering 
the  defendant  Jackson  to  mortgage  the  property 
really  was  meant  to  be  a  qualmcation  engiwted 
on  to  the  covenant  to  pay  one  quarter  of  the  net 
profits  to  W.  J.  E.  Foakes,  so  as  to  entitle  the 
defendant  Jackson  to  raise  money  in  order  to 
carry  on  the  business  of  the  newspaper.  Now, 
in  the  circumstances,  the  infant  plaintiffs  say 
that  by  the  subsequent  deed  of  the  28th  Feb. 
1899  the  power  of  appointment  was  executed  in 
their  favour,  and  that  by  virtue  of  that  appoint- 
ment they  are  entitled  to  a  certain  portion  of  the 
trust  funds.  In  my  opinion  the  deed  of  the  14th 
June  1886  operates  either  as  an  appointment  or 
as  a  release  of  the  power.  It  might  have  been 
more  difficult  to  hold  that  it  operated  as  an 
appointment  were  it  not  for  the  concurrence  in 
the  deed  of  the  persons  entitled  in  default  of 
appointment.  As,  however,  I  have  got  the 
appointers  and  the  persons  entitled  in  default  of 
appointment  all  joining  in  the  deed,  and  all  of 
them  intending  that  the  property  shall  pass,  smd 
the  only  way  in  which  it  can  pass  being  by  the 
execution  of  the  power,  the  deed  could,  and  I 
should  hold,  if  necessary,  that  it  did  operate 
as  an  execution  of  the  power.  But  perhaps 
I  shall  be  resting  my  decision  on  bettor 
ground  if  I  say  there  was  a  release  rather  than 
an  execution  of  the  power.  There  is  a  case 
of  Be  Hancode;  Mauolm  t.  Bwrford-Haneock 
{uhi  sup.),  which  is  an  authority  in  point.  In 
that  case,  under  a  post-nuptial  settlement  the 
husband  had  a  power  of  appointment  (subject  to 
his  own  prior  interest)  amongst  his  children,  and 
was  also  empowered  to  appoint  by  dend  or  will 
one-fourth  of  the  income  to  "  his  wife "  for  life. 
In  Jan.  1885  the  husband,  in  exercise  of  these 
powers,  by  deed  irrevocably  appointed  one-fourth 
of  the  income  in  favoui*  of  his  then  wife  for  her 
life,  and  "  subject  and  without  prejudice  to  the 
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tmst "  in  her  favonr  "  thereinbefore  limited  if  the 
same  should  take  effect,"  he  enbaequentlj  irre- 
vocably appointed  one-third  of  the  trust  funds  to 
each  of  his  three  children.  Afterwards  the  wife 
died,  and  the  husband  on  his  second  marriage 
purported  by  deed  irrevocably  to  appoint  one- 
fourth  of  the  income  to  his  second  wife  during 
her  lifp.  It  was  there  held  that  the  husband,  by 
appointing  to  the  children  in  that  form,  had  by 
implication  revoked  his  power  of  appointment  in 
favonr  of  any  other  wife.  In  the  conrae  of  his 
judgment  in  that  case  Lindley,  L.J.,  after  refer- 
ring to  the  arguments  urged  in  support  of  the 
appointment  in  favour  of  the  second  wife,  said : 
''We  are  asked  to  do  that  which  was  never 
dreamt  of  by  anybody  and  to  treat  with  gross 
injustice  the  children  who  have,  of  course,  acted 
on  the  faith  that  they  had  been  provided  for  by 
the  appointment  of  Jan.  1885.  I  dare  say  that 
Lady  Hancock  may  be  disappointed,  and  that  she 
has  been  led  to  suppose  that  the  appointment  in 
her  favonr  was  good ;  but  if  yon  look  at  the 
matter  all  round,  it  is  inconsistent  with  the  inten- 
tion of  the  appointor  to  read  these  deeds  in  such 
a  manner  as  to  uphold  the  second,  and  I  do  not 
think  that  any  technical  law  would  bind  us  to 
do  it.  If  a  technical  answer  to  the  argu- 
ment I  am  considering  is  wanted,  it  is  to 
be  fonnd  in  the  doctrine  laid  down  in  Mr. 
Farwell's  book  on  Powers,  2nd  edit ,  ■p.  15 : 
'  All  powers,  other  than  powers  coupled  with  a 
trust  or  duty,  may  be  suspended  or  destroyed, 
either  wholly  or  in  part,  by  the  donees  thereof.' 
And  at  p.  16  he  says  that  'the  rule  applies  to 
limited  powers — e.g.,  powers  in  favour  of  a  wife 
or  children,'  and  to  powers  exercisable  by  deed  or 
will.  Then  he  says  that  any  dealing  with  the 
estate  inconsistent  with  the  exercise  of  the  power 
must  put  an  end  to  it.  Now,  what  was  done  in 
Jan.  1885  was  inconsistent  with  any  intention  on 
the  part  of  the  appointor,  and  with  good  faith,  to 
appoint  to  anybody  else  other  than  those  for 
whom  he  was  then  providing."  Taking  that  to 
be  the  principle,  and  applying  it  to  the  present 
case,  it  seems  to  me  that  this  appointment  of 
the  14th  June  1886  was  obviously  a  dealing  with 
the  estate  inconsistent  with  any  subsequent  ap- 
pointment to  the  children  or  other  issue  of  the 
appointors.  Further,  the  decision  in  Re  Hancock 
(uhi  eup.)  appears  to  me  to  amount  to  this — that 
when  once  the  conclusion  has  been  reached  that 
the  husband  intended  to  appoint  to  the  children, 
without  reserving  a  power  of  revocation  or  appoint- 
ment in  favour  of  a  future  wife,  then  it  follows 
that  such  appointment  was  in  effect  a  release  of 
the  husband's  power  to  appoint  a  share  of  the 
income  to  any  future  wife.  In  the  present  case 
all  the  persons  interested  are  parties  to  this  deed, 
intending  thereby  to  transfer  for  value  the  whole 
of  the  property  to  the  defendant  Jackson,  one  of 
the  persons  entitled  in  default  of  appointment. 
From  whichever  point  of  view  the  deed  of  the 
14th  June  1886  is  regarded,  whether  as  an  execu- 
tion or  release  of  the  power,  in  my  opinion  the 
properfy  passed  under  it  to  the  defendant 
Jackson,  and  the  subsequent  appointment  cannot 
stand.  I  must  therefore  dismiss  the  action  with 
costs. 

Snlicitor  for  the  plaintiffs,  A.  M.  Chn'ffi,th- 
Williams. 

Solicitors  for  the  defendants,  Walters,  Deverell, 
and  Co.;  E.  0.  Sautter. 


QUEEN'S  BENCH  DIVISION. 

Friday,  May  25. 

(Before  Dabling  and  Bucknill,  JJ.) 

Market  and  anothbb  «.  Tolwobth  Joinnr 

Hospital  Distbict  Boabd.  (a) 
Limitation  of  actions — Action  under  Lord  Camp- 
bell's  Act — Action  against  public  body — PeriocT 
of  limitation   applicable — Fatal  Accidents  Act 
1846  (9  £  10  Vict.  e.  93),  ««.  1,  3— Public  Autho- 
rities Protection  Act  1893  (56  &  57  Vict.  c.  61)^ 
..  1  (a). 
The  period  of  limitation  of  twelve  foonths  after  th» 
death  of  the  deceased  voithin  which,  by  sect.  3  o^ 
Lord  Campbell's  Act,  an  action  must  be  brought 
under  that  Act  in  respect   of  the   death  of  a. 
person  caused  by  the  wrongful  art  of  another  is 
reduced    by   sect.    1  of  the   Public  Authorities- 
Protection  Act  1893,  in  the  ease  of  stuh  actions 
brought  against  a  public  authority,  to  six  months. 
"  after  the  act,  neglect,  or  default  complained  of," 
that  is,  after  the  death  of  the  deceased;  and  there- 
is  no  continuance  of  injury  or  damage  to  the  rela- 
tives of  the  deceased,  within  the  meaning  of  that 
section,  to  extend  the  period  beyond  that  time. 
Hence,  if  an  action  under  Lord  Campbell's  Act  b» 
brought  against  a  puhlic  body  or  authority  in 
respect  of  the  death  of  any  person,  such  action. 
m,ust  be  commenced  within  six  months  after  the. 
death  of  such  person;  otherwise  it  is  barred  by 
sect.  1  (a)  of  the  Act  of  1893. 
Abousisnt  of  a  point  of  law  raised  on  the  plead- 
intrs,  pursuant  to  an  order   made  under  Order 
XXY.,  r.  2,  that  the  points  of  law  raised  by  ihe 
defence  in  the  action  be  set  down  and  disposed  of 
before  the  trial. 

The  question  was  whether  the  plaintiffs'  olalnk 
in  the  action  was  barred  by  sect.  I  of  the  Public 
Authorities  Protection  Ac^  1893. 

The  action  was  commenced  on  the  19th  May 
1899,  and  was  brought  under  Lord  Campbell's 
Act  (9  &  10  Vict.  c.  93)  by  the  widow  of  Williana 
Markey,  whose  death  was  alleged  to  have  beexk 
caused  by  an  overdose  of  opium  negligentiy 
administered  by  a  nurse  at  the  defendants.* 
hospital. 
The  statement  of  claim  alleged  that : 
The  defendants  are  a  district  board  having  the 
control  and  management  of  the  Tolworth  Isola- 
tion Hospital. 

On  the  27th  Oct  1898  William  Markey,  hna- 
band  of  the  first  plaintiff  and  father  of  the  two 
infant  plaintiffs,  was  admitted  to  the  hospital 
suffering  from  typhoid  fever. 

On  the  30th  Oct.  1898  a  nurse  in  the  hospital 
or  other  person  in  the  defendants'  employment 
negligently  administered  to  the  said  William 
Markey  an  overdose  of  opium,  and  that  the  said 
overdose  caused  the  death  of  William  Markey  on 
the  Slst  Oct.  1898. 

Pecuniary  damages  resulted  to  all  the  plaintiffs 
from  the  death  of  William  Markey,  and  no 
executor  or  administrator  having  been  appointed 
to  the  estate  of  William  Markey,  the  widow  of 
the  deceased  William  Markey  brought  this  action 
for  her  own  interest  and  for  the  interests  of  her 
children,  who  sued  by  her  as  their  next  friend. 

The  defendants  in  their  defence  pleaded  {inter 
alia)  that  they  were  a  body  constituted  under  tho 
Local   Government  Board's  Provisional  Orders 

(a)  BrporMd  by  W.  W.  Gas,  Eaq.,  BmtMr-t*rlMw. 
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Cnifinnation  (No.  9)  Act  1898  (61  &  62  Yict. 
«.  Ixzzii.)  as  the  KOTemine  body  of  the  Tolworth 
Jmnt  Hospital  District,  wnioh  mstriot  was  formed 
«nder  the  said  Act  for  the  pnrpoae  of  providing, 
maintaining,  and  managing  the  Tol  worth  Hospital 
for  the  nae  of  the  inhabitants  of  certain  districts 
mentioned  in  the  Act,  and  that  the  hospital  is 
prorided,  maintained,  and  managed  under  the 
authority  of  the  Act  and  the  Acts  therein  named ; 
diat  the  claim  of  the  plaintiffs  is  barred  by  reason 
'Of  sect.  1  of  the  Public  Authorities  Protection  Act 
1893,  and  that  the  statement  of  claim  discloses 
no  cause  of  action. 

The  writ  in  the  action  was  issued  on  the  19th 
ICay  1899 — that  is,  within  twelve  months  after 
the  death  of  the  deceased,  who  died  on  the  31st 
Oct  1898,  but  more  than  six  months  after  that 
date. 

The  Fatal  Accidents  Act  1846  (9  &  10  Yict. 
«.  93)  provides : 

Stat  1.  Thftt  wheoaoever  the  death  of  a  person  shall 
be  oanaed  b;  wrODgfnl  act,  negrleot,  or  defanlt,  and  the 
act,  neglect,  or  default  ia  snoh  as  wonld  (if  death  had 
aot  eaaned)  hare  entitled  the  party  injored  to  maintain 
tn  aotion  and  recover  dantagea  in  respect  thereof,  then 
aad  m  every  each  case  the  person  who  wonld  have  been 
liable  if  death  had  not  ensued  shall  be  liable  to  an  action 
tor  damages,  notwithstanding  the  death  of  the  person 
iBJined,  &o. 

Sect  3.  Provided  always,  and  be  it  enacted,  that  not 
mote  than  one  action  shall  lie  for  and  in  respect  of  the 
same  snbjeat-mattar  of  complaint,  and  that  every  snoh 
aetion  shall  be  commenced  within  twelre  calendar 
nonths  after  the  death  of  such  deceased  person. 

This  was  amended  by  the  Fatal  Accidents  Act 
1864  (27  &  28  Vict.  c.  95),  which,  in  sect.  1,  pro- 
vided  that  where  no  action  is  brought  within  six 
months  after  the  death  of  the  deceased  by  the 
-executor  or  administrator  of  the  person  killed, 
then  the  action  may  be  brought  by  the  persons 
beneficially  interested  in  the  result  of  the  action. 

The  Public  Authorities  Protection  Aot  1893 
(56  &  57  Vict.  o.  61)  provides  : 

Sect.  1.  Where  after  the  commencement  of  this  Aot 
aay  action,  proseotttion,  or  other  proceeding  is  com> 
nenoed  in  the  United  Kingdom  against  any  person  for 
■ny  act  done  in  pursnanoe  or  execution,  or  intended 
execution  of  any  Act  of  Parliament,  or  of  any  public 
duty  or  authority,  or  in  laspect  of  any  alleged  neglect 
«r  default  in  the  execution  of  any  snoh  Act,  duty,  or 
satborify,  the  following  proriaions  shall  have  effect: 
(a)  The  aotion,  proammtion,  or  proceeding  shall  not  lie 
or  be  inttitnted,  unless  it  ia  commenced  within  six 
months  next  after  the  act,  neglect,  or  defanlt  com- 
plained of,  or  in  case  of  a  continuance  of  injary  or 
damage,  within  six  months  next  after  the  oaaiing 
theieaf. 

E.  W.  W.  Wilberforee  for  the  defendants.— 
The  defendants  are  a  public  body  within  the  mean- 
ing of  sect.  1  of  the  Public  Authorities  Protection 
Act  1893.  Br  sub-sect,  (a)  of  that  section  the 
action  most  be  commenced  within  six  months 
next  after  the  act,  neglect,  or  default  complained 
-of.  Here  the  alleged  administering  of  the  over- 
dose of  opium  and  the  death  of  the  deceased  took 
place  in  Oct.  1898,  and  the  action  was  not  com- 
menced until  the  19th  May  1899,  which  was  more 
than  six  months  after  the  act,  neglect,  or  default 
^XHBplained  of.  The  provision  in  Lord  Campbell's 
Act  (9  &  10  Vict.  c.  93)  that  the  action  must  be 
commenced  within  twelve  months  is  repealed,  so  far 
M  public  anthoritiee  are  concerned,  oy  sect.  1  of 

the  Act  of  1893,  and  no  longer  applies  where  the 


action  is  brought  against  a  public  authority. 
Sect.  1  of  the  Public  Authorities  Protection  Act 
1893  applies,  and  the  action  not  having  been 
commenced  within  six  months,  the  claim  is  barred 
by  that  section.  The  defendants  are  therefore 
entitled  to  judgment. 

F.  Watt  {F.  J.  Coltman  with  him)  for  the  plain- 
tiffs.— The  aotion  is  brought  under  Lord  Camp> 
bell's  Aot,  as  amended  by  sect.  1  of  the  amending 
Act  of  1864  (27  &  28  Vict.  c.  95).  Lord  Gamp- 
bell's  Act  gives  a  year  in  whioh  to  bring  the 
action,  and,  by  sect  1  of  the  Aot  of  1864,  if  an 
executor  or  administrator  be  appointed  and  he 
does  not  sue,  there  is  no  right  of  aotion  to  the 
relatives  till  six  months  have  elapsed ;  so  that  in 
a  case  of  this  kind,  if  the  defendants'  contention 
that  the  aotion  must  be  brought  within  six 
months  be  correct,  the  right  to  bring  the  action 
might  be  lost  altogether.  In  the  case  of  the 
person's  death,  it  is  "  the  x>ocniuary  loss  caused 
by  the  death  which  is  at  once  the  basis  of  the 
action  and  the  measure  of  the  damage "  in  an 
action  brought  on  behalf  of  the  family  :  (Mayne 
on  Damages,  6th  edit,  p.  538) ;  so  that  it  is  not 
merely  the  overdose  of  opium  that  has  to  be  con- 
sidered, but  the  pecuniary  loss  caused  by  the 
death  has  also  to  be  considered  as  the  real  cause 
of  action.  The  action  is  not  barred  by  sect.  1  (a) 
of  the  Public  Authorities  Protection  Act  1893. 
Under  that  sub-section  the  action  may  be  brought 
"  in  the  case  of  a  contiauance  of  injury  or  damage 
within  six  months  next  after  the  ceasing  thereof." 
Here  the  injury  or  damage  was  the  injurv  or 
damage  to  tLe  widow  and  children  arising  from 
the  death  of  the  husband,  and  such  injary  or 
damage  did  not  arise  until  after  the  death  of  the 
deceased,  when  the  relatives  began  to  feel  the 
!os8  of  the  subsistence  they  derived  from  him,  and 
it  continued  so  long  as  they  were  deprived  of  the 
support  they  so  received.  The  injury  or  damage 
was  therefore  a  continuing  injury  or  damage,  aad 
the  action  can  be  brought  within  six  months  after 
the  ceasing  of  such  damage  ;  so  that,  at  the  time 
when  this  action  was  brought,  the  time  of  limita- 
tion prescribed  by  the  Act  had  not  begun  to  run : 

Darley  Main  CoUiery  Company  v.   Mitchell,  54 

L.  T.  Bep.  882;  11  App.  Caa.  127; 
Crum&M  V.  TTaltsend  Local  Board,  64  L.  T.  Bep. 

490  ;  (1891)  1  Q.  B.  503. 

In  the  second  place,  Lord  Campbell's  Act  pro- 
vides a  term — namely,  twelve  months — within 
which  the  action  may  be  brought  That  is  a 
special  Act  on  the  subject,  with  a  special  code  of 
its  own.  In  the  later  Act  oF  1893  there  are  no 
words  referring  to  the  earlier  Act,  and  there  are 
no  express  words  repealing  the  provisions  of  the 
earlier  Act  as  to  the  twelve  months'  limitation. 
The  later  Act  should,  therefore,  not  be  construed 
as  interfering  with  the  provisions  of  the  earlier 
Act  as  to  the  period  of  limitation.  Lord  Selbome, 
L.G.  says  in  Setoard  v.  Owner  of  the  Vera  Cruz 
(52  L.  T.  Bep.  at  p.  476 ;  10  App.  Gas.  at  p.  68) : 
"  If  anything  be  certain  it  is  this,  that  where  there 
are  general  words  in  a  later  Act  capable  of  reason- 
able and  sensible  application  without  extending 
them  to  subjects  specially  dealt  with  by  earlier 
legislation,  you  are  not  to  hold  that  earlier  and 
special  legislation  indireotly  repealed,  altered,  or 
derogated  from  merely  by  force  of  such  general 
words  without  any  indication  of  a  particular  inten- 
tion to  do  80." 
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Dabliko,  J. — In  this  case  it  is  admitted  on 
behalf  of  the  plaintiffs  that  the  defendants  are  a 
public  body  and  that  they  acted  under  the  statute 
56  &  57  Vict.  o.  61— the  Public  Authorities  Pro- 
tection Act  1893 — which  Rives  them  certain  powers 
and  certain  piivileges.  The  action  was  broueht 
under  l^e  following  circumstances:  The  defen- 
dants maintain,  by  reason  of  a  public  duty  cast 
upon  them,  a  hospital,  and  the  plaintiff's  husband, 
wno  is  now  deceased,  was  a  patient  in  that 
hospitsJ.  A  nurse,  as  a  semmt  of  the  defendants, 
was  bound  to  give  him  his  medicine,  and  she  by 
mistake  gave  him  a  sleeping  draught,  composed 
of  opium  so  strong  that  it  killed  mm.  There- 
upon the  plaintifE  in  the  action,  the  widow  of  the 
deceased,  became  entitled  under  Lord  Campbell's 
Act  to  bring,  and  did  bring,  an  action  against  the 
defendants  alleging  negligence  on  the  part  of 
their  servant.  It  is  necessary,  therefore,  in  order 
to  decide  the  point  raised  to  see  exactly  what 
Lord  Campbelrs  Act  says.  [His  Lordship  read 
sects.  1  and  3  of  the  Act  and  sect.  1  of  the  Public 
Authorities  Protection  Act  1893,  and  proceeded :] 
Now  the  action  in  the  present  case  was  not 
brought  until  more  than  six  months  after  the 
giving  of  the  dose  of  opium  and  after  the  death 
ot  the  person  to  whom  it  was  given,  and  if  sect.  1 
of  the  Act  of  1893  stopped  with  the  words  "  the 
action  .  .  .  shall  not  lie  or  be  instituted 
unless  it  is  commenced  within  six  months  next 
after  the  act,  n^lect,  or  default  complained  of," 
there  could  be  no  possible  doubt  that  this  action 
could  not  be  brought  after  six  months  had 
elapsed ;  but  the  section  goes  on  to  say :  "  or  in 
case  of  a  continuance  of  injury  or  damage  within 
six  months  next  after  the  ceasmg  thereof."  These 
were  the  words  on  which  the  argument  for  the 
plaintifFs  was  mainly  founded.  It  was  contended 
for  the  plaintiffs  that  the  damage  to  the  widow 
has  not  ceased,  and  until  her  death,  never  will 
cease,  and  that  the  six  months  allowed  l^  sect.  1 
of  the  Act  of  1893  ought  to  be  counted  »om  any 
time  not  more  than  six  months  after  the  damage 
to  the  widow  of  the  deceased  shall  have  ceased. 
That  would  be — ^to  be  logical  and  to  press  the 
matter  to  a  logical  conclusion — six  months  after 
the  death  of  the  widow,  only  the  widow  could  not 
bring  such  action  and  I  do  not  know  whether  her 
executors  could.  It  is  not  necessary  to  decide 
that,  but  it  does  not  appear  to  me  that  these 
words  apply  at  all  to  an  action  under  Lord  Camp- 
bell's Act.  The  continuance  of  damage  or  injury 
does  not  apply  to  any  such  cause  of  action  as 
Lord  Campbell's  Act  relates  to.  The  echeme  of 
that  Act  is  this,  the  cause  of  action  is  presumably 
in  the  deceased  person.  He  is  the  person  who  has 
a  legal  right,  who  is  injured ;  but  as  the  dead  man 
cannot  take  advantage  of  the  cause  of  action 
which  would  naturally  be  his,  the  legal  remedy 
for  that  cause  of  action  is  by  Lord  Campbell's 
Act,  given  to  the  widow.  If  we  now  apply  this 
to  the  words  in  the  statute — the  Act  of  1893 — 
"  the  continuance  of  injury  or  damage,"  I  think 
there  is  no  continuance  of  injury  or  damage  to 
the  person  to  whom  the  legal  injury  was  done. 
That  person  is  dead,  and  the  continuing  damage 
to  the  widow  is  not  the  injury  for  which  Lord 
Campbell's  Act  gives  a  remedy.  The  reason, 
therefore,  and  I  think  the  correct  reason, 
being  that  the  injury  for  which  the  remedy 
is  given,  is  injury  done  to  the  deceased,  and 
ibat  remedy,  because  he  is   incapable  of  exer- 


cising it  owing  to  his  death,  is  transferred  to  the 
widow,  and  that  therefore  the  calculation  of  time 
must  be  made  from  the  time  when  the  injury,  that 
is  the  injury  in  its  legal  sense  of  tn/urto,  was 
done  or  took  place.  Tluit  injury  took  place  when 
the  doM  of  opium  was  given  to  the  deceased,  or 
when  the  evil  effects  of  the  dose  of  opium  oocurrad. 
I  think  that  all  the  cases  cited  for  the  plaintiffs 
are  inapplicable,  except  that  it  might  be  said  in 
this  case  that  if  a  dose  of  opium  were  negligently 
given  to  a  person,  and  the  effects  did  not  show 
themselves  until  two,  three,  or  six  months,  or  a 
year  after,  then  such  person  ooold  have  sued  when 
the  evil  results  became  apparent  to  him.  That  is 
the  time  when  he  woula  nave  sidEered  damaee. 
If  a  slow  poison  were  given  him  which  killed  him 
at  the  end  of  a  year,  then  the  injury  for  which 
his  widow  might  sue  would  date  from  the  time  of 
his  death.  That  follows  the  exact  words  of  Lord 
Campbell's  Act :  "  And  every  such  action  shall  be 
commenced  within  twelve  calendar  months  after 
the  death  of  such  deceased  person."  Tbetefore 
these  cases  as  to  subsidence,  owing  to  excavation, 
have  no  application  at  alL  They  simply  go  to 
show  that  it  was  not  the  giving  of  the  opium 
from  which  the  man  himself  would  have  had  a 
right  to  date  his  injury,  but  that  it  was  the 
moment  when  the  giving  of  the  opium  effected 
the  damage  to  his  health  or  constitution.  It 
therefore  seems  to  me  to  be  perfecUy  plain  that 
these  words  "  continuance  of  mjnry  or  damage  " 
cannot  be  applied  so  as  to  mean  that  the  case  is 
taken  out  of  this  section  altogether,  and  that  the 
action  may  be  brought  by  the  widow  at  any  time 
before   her   own  death,  in  oonsequenoe  of   the 

Eotential  earnings  of  the  husband  being  lost  to 
er.  There  was  one  other  point  taken  for  the 
plaintiffiB.  It  was  contended  that  because  Lord 
Campbell's  Act  says  that  an  action  shall  not  be 
brought  after  one  year  from  the  death  of  the 
person,  we  ought  to  hold  that  this  Act  of  1893^ 
umiting,  as  it  does,  the  time  to  six  months  in 
which  the  action  must  be  brought,  conflicts  to 
that  extent  with  Lord  Campbell's  Act.  I  do  not 
think  that  that  is  the  proper  construction  of  the 
two  Acts.  It  is  true  Lonl  Campbell's  Act  says 
the  action  must  be  brought  within  a  year,  and 
this  Act  of  1893  does  not  interfere  with  that, 
except  as  to  certain  specified  persons.  It  says 
that  if  the  defendants  are  a  public  body,  and  the 
act  complained  of  was  simply  done  by  them  by 
virtue  oian  Act  of  Parliament  casting  upon  them 
certain  duties,  then  the  action  must  be  brought 
within  six  months.  That  does  not  interfere  with 
Lord  Campbell's  Act,  except  to  say  that  there  are 
certain  classes  of  persons  where  the  time  limit 
shall  be  different;  and  it  says  that  not  only  in 
regard  to  actions  under  Lord  Campbell's  Act,  but 
also  in  regard  to  any  kind  of  action  which  can  be 
brought  against  a  public  body.  Therefore  it  no 
more  interferes  with  Lord  Campbell's  Act  than 
it  does  with  any  other  Act  of  Parliament.  I  do 
not  see  that  the  two  statutes  conflict  in  any  way, 
and  I  think  the  proper  term  in  which  the  action 
was  to  be  brought  was  six  months,  and  that  the 
six  months  must  be  calculated  from  the  death  of 
the  person  in  respect  of  whose  death  the  action 
was  Drought.  Our  judgment,  therefore,  must  be 
for  the  d^endants. 

BrcKNiLL,  J. — ^I  agree.  The  very  simple 
question  here  is.  When  did  the  cause  of  action 
arise  ?    If  the  man  had  lived,  of  course  the  cause 
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cl  action  would  have  arisen  when  the  dose  was 

S'  ran  him  and  caused  him  damage,  and  he  could 
re  brought  an  action  for  any  loss  he  may  have 
rastained  as  soon  as  the  overaoee  was  given  him 
and  damage  resulted.  He  died,  and  having  died, 
tke  Public  Authorities  Protection  Act  1893  says 
that  an  action  may  be  brought  within  six  monws 
for  pecuniary  loss  if  the  relatives  can  prove  it. 
I  agree  with  what  was  said  for  the  plaintiffB  tiiat 
the  action  is  not  only  for  the  overdiose  of  opium, 
bat  that  there  is  pecuniary  loss  also  to  the  widow 
which  has  to  be  considered.  We  do  not  know  in 
this  case  whether  there  was  any  pecuniary  loss  or 
not.  That  is  a  question  of  fact,  and  we  are  not 
asked  to  decide  it.  So  far  as  the  cause  of  action 
eontinneB,  it  is  the  same  cause  of  action  as  the 
man  himself  had  for  the  giving  of  the  overdose  of 
opium.  More  than  six  months  have  elapsed  since 
then.  The  Act  of  1893  says  tiiat  the  action  must 
be  brought  within  six  months.  The  point,  there- 
foie,  seems  to  me  a  very  short  point. 

Judgment  for  the  defendants. 

Solidtor  for  the  plaintiffs,  Thomae  Young, 
Kingston-on-Thames. 

8^citor  for  the  defendants,  /.  W.  Syhee,  for 
Jame*  Edgell,  Kingston-on-Thames. 


Tuesday,  June  12. 
(Before  Gbantham  and  Ohaitnbli.,  JJ.) 
Kacebei.1.  akd  akothsb  (apps.)  v.  Jttsticeb 
or  IBS  Bkkntfobd  Diyibiod  ov  Mxddlsskx 
(reeps.).  (a) 
JAetTuing  —  Licence  —  Privileged    beerhouse — No 
beer  tcid  in  house  for  long  period — Application 
fry  new  tenant  to  renew  licence — Jurisdiction  of 
justices  to  refuse  renewal  upon  ground  that  no 
beer  had  been  sold — Wine   and  Beerhouse  Act 
1869  (32  4  33  Vict.  c.  27),  ss.  8, 19. 
A  beerhouse  which  was  licensed  prior  to  May  1869 
remained  eontinuoushj  licensed  down  to  the  year 
1898,   but  no  beer  had   been  sold   therein  for 
nearly  thirty  years,  and  the  successive  licensees 
had  not  inteTided  to  carry  on  the  premises  as 
Keensed  premises. 

Upon  an  amplication  being  made  at  the  general 
annua!  heensing  meeting  for  a  renewal  of  the 
licence  by  a  new  tenant  who  had  become  the 
occupier  of  the  premises,  and  who  intended  to 
carry  on  the  same  as  a  bond,  fide  beerhouse,  but 
to  whom  a  transfer  of  the  licence  had  been 
refused : 

Beld,  thtit  sect.  19  of  the  Wine  and  Beerhouse  Act 
1869  applied;  that  under  that  section  the 
renewaf  of  the  licence  could  only  be  refused  on 
one  or  more  of  the  four  grounds  specified  in 
sect.  8  of  the  Act,  and  that  therefore  the  justices 
had  no  jurisdiction  to  refuse  the  renewal  on  the 
grounds  either  that  no  beer  had  been  sold  on  the 
premises  for  many  years,  or  that  the  house  was 
not  required  for  the  needs  of  the  neighbourhood, 
these  grounds  not  beirig  amongst  the  four 
specified  grounds. 

Cabi  stated  by  the  Court  of  Quarter  Sessions  for 

tie  oonnty  of  Middlesex. 
On  the  1st  July  1899  an  appeal  wad  heard  by 

the  quarter  sessions  for  the  county  of  Middlesex 

yinst  a  refusal  of  the  licensing  justices  for  the 

(0)  Bqwrted  b;  W.  W.  Orb,  Eiq. ,  BurlBter-M-lAW. 


I  Brentford  division  to  grant,  by  way  of  renewal,  a 
beerhouse  certificate  m  respect  of  certain  pre- 
mises known  as  the  Britannia  Tap  beerhouse, 
situate  at  Twickenham,  to  one  Robert  Shepherd, 
the  occupier  of  the  premises.  On  this  appeal 
Shepherd  and  one  Charles  MackreU,  the  owner  of 
the  premises,  were  the  appellants,  and  the  licens-.. 
ing  justices  of  the  Brentford  division  wero  the 
respondents. 

The  following  facta  were  proved  or  admitted  od 
the  hearing  of  the  appeal : 

The  premises  in  question  were  premises  in 
respect  of  which  a  beerhouse  licence  for  the  sale 
by  retail  of  beer  and  cider,  to  be  consumed  on  the 
premises,  was  in  force  on  the  Ist  May  1869,  and 
such  licence  had  been  (within  the  meaning  of 
sect.  7  of  the  Wine  and  Beerhouse  Act  1870) 
continuously  renewed  in  respect  of  the  premises 
from  time  to  time  down  to  and  including  the  year 
1898,  but,  notwithstanding  such  constant  renewals, 
no  beer  had  been  sold  on  the  premises  for  at  least 
twenty-eight  years. 

No  signboard  was  exhibited,  nor  was  there  any 
indication  of  a  licence  except  that  the  words 
"  Licensed,  &o."  were  printed  in  small  letters  over 
the  door. 

The  premises  were  30  yards  back  from  the  high 
road  in  an  inclosed  yard,  and  there  were  no  fittings 
on  the  premises  for  the  sale  of  beer. 

The  licence  for  the  premises  had  from  the 
year  1895  been  held  by  one  Harbor,  the  then  resi- 
dent occupier  of  the  memises,  but  no  beer  had 
been  sold  thereon  by  Harbor,  nor  had  any  beer 
been  sold  thereon  by  retail  for  many  years  oefore. 
He  was  not  expected  to  trade  there,  and  had  no 
instructions  to  do  so.  He  acted  as  manager  for  his 
employers,  Messrs.  Lasoelles,  Tickner,  and  Co., 
and  his  name  did  not  appear  in  the  rate-book. 

On  the  occasion  of  Harbor  seeking  to  transfer 
his  licence  to  one  Robert  Shepherd  in  Jan.  1899 
at  special  transfer  sessions,  the  licensing  justices 
first  became  aware  that  the  licensee  (Harbor)  had 
failed  to  exeroise  his  rights  as  to  the  sale  of  beer 
on  the  premises. 

The  transfer  was  refused,  as  being  within 
sect.  4  of  the  Alehouse  Act  1828,  by  which  the 
justices  are  "  to  license  such  persons  intending  to 
keep  inns  theretofore  kept  by  other  persons  being 
about  to  remove  from  such  inna." 

Prior  to  and  during  the  tenancy  of  Harbor  the 

? remises  in  question  were  let  to  Messrs.  Lascelles, 
'iokner,  and  Co.,  brewers  of  Twickenham,  under 
a  lease  for  twenty-one  years,  and  the  occupation 
of  the  premises  by  Harbor  was  as  such  tenant 
to  these  brewers,  for  whom  he  acted  as  manager. 
These  brewers  were  the  owners  of  other  licensed 
premises  in  Twickenham,  and  the  Britannia  Tap 
beerhouse  was  for  many  years  used  only  as  a 
residence  for  their  managers,  and  since  1895  as 
the  sole  residence  of  Harbor,  and  as  a  wholesale 
store  for  beer  of  his  employers.  No  information 
was  ever  given  to  the  justices  of  these  facts,  and 
the  renewals  were  granted  in  ignorance  of  the 
fact  that  no  trade  was  carried  on. 

In  1898  the  lease  of  the  brewers  expired,  and 
the  appellant  MackreU  became  by  purchase  the 
owner  of  the  premises. 

By  a  lease  dated  the  4th  Jan.  1899  MackreU  let 
the  premises  at  the  rent  of  302.  per  annum  upon  a 
yearly  tenancy  to  the  appellant  Shepherd,  who 
entered  into  occupation  of  the  premises  (which 
were  vacated  by  Harbor)  under  the  lease,  and 
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<iras  at  the  time  of  the  refusal  of  the  certificate 
hereinafter  mentioned,  and  still  is,  the  occapier 
thereof. 

In  Jan.  1899  an  application  for  the  transfer  of 
the  licence  was  made,  and,  on  the  above  faots 
being  known,  was  refused  on  the  authority  of 
Seg.  V.  Gotham  (78  L.  T.  Bep.  468;  (1898)  1 
(i.B.802). 

At  the  general  annual  licensing  meeting  for  the 
Brentiord  Diriaion,  on  the  7th  March  1899,  the 
appellant  Shepherd  duly  applied  for  a  renewal 
to  himself,  a«  real  resident  holder  and  occupier 
of  the  premises,  of  the  certificate  preyiously 
granted  by  the  respondent  justices  to,  and  held 
By.  Harbor. 

Notice  of  objection  to  such  renewal  was  given 
by  the  direction  of  the  justices  on  the  grounds 
that  no  beer  had  been  sold  on  the  premises  for 
many  years,  and  that  the  beerhouse  was  not 
required  for  the  needs  of  the  neighbourhood. 

No  objection  was  made  on'  any  of  the  fonr 
grounds  applicable  under  the  Wine  and  Beer- 
house Act  1869,  s.  8,  to  beerhouse  licences  granted 
prior  to  the  ^ear  1869. 

The  apphcation  for  the  renewal  was  refused 
by  the  licensing  justices  at  their  adjourned 
meeting  on  the  80th  March  1899,  and  the  appel- 
lants appealed  to  quarter  sessions  against  the 
refusal  of  the  renewal  of  the  certificate. 

Upon  the  hearing  of  the  appeal,  after  proof  of 
admission  of  the  above  facU,  it  was  contended 
'by  the  respondents :  (1)  That  the  application  of 
the  appellant  Shepherd,  being  one  for  the  renewal 
of  the  certificate,  the  appellant  or  his  predecessor 
must  be  a  person  "  keeping  "  an  inn  within  the 
meaning  of  sect.  1  of  the  Alehouse  Act  1828,  and 
that  on  the  faots  this  applicant  was  not  such  a 
person ;  (2)  that  they  were  goTei-ned  by  the  case 
of  Beg.  V.  Gotham  {ubi  sup.) ;  (3)  that  inaomuch 
as  no  beer  had  been  sold  upon  the  premises 
in  question  by  the  previous  occupier,  there 
■was  no  jurisdiction  under  the  Alehouse  Act 
1828  (9  Geo.  ■*,  c.  61)  or  under  the  Wine 
and  Beerhouse  Act  1869  (32  &  33  Vict.  c.  27), 
to  grant  to  the  appellant  Shepherd  a  renewal  of 
the  certificate  ;  (4)  that  from  the  facts  above  set 
forth  the  previous  renewal  certificate  purporting 
to  be  granted  under  sect.  1  of  the  Alehouse  Act 
1828  at  the  annual  licensing  sessions  in  1898  was 
a  void  and  snipty  form,  and  in  law  could  not  be 
-renewed  in  1899;  (5)  that  there  must  be  some 
actual  keeping  or  user,  without  which  the  licensing 
justices  have  no  jurisdiction  to  exercise  their 
powers  under  the  Licensing  Acts,  and  that  it  is 
against  public  policy  for  the  justices  to  renew 
the  form  of  a  certificate  to  exercise  a  privileged 
-trade,  which  privilege  was  not  intended  to  be 
-exercised,  since  it  would  be  prejudicial  to  other 
bond  fide  applicants  for  new  licences,  and  to  the 
legitimate  requirements  of  the  public  purchasing 
beer  within  the  licensing  district. 

On  behalf  of  the  appellants  it  was  contended 
-  that  the  premises  were  a  privileged  beerhouse 
within  the  meaning  of  sects.  8  and  19  of  the 
Wine  and  Beerhouse  Act  1869  and  sect.  7  of  the 
Wine  and  Beerhouse  Act  1870,  and  that  a  renewal 
of  the  certificate  therefore  could  only  be  lawfully 
refused  upon  one  or  more  of  the  four  gpx)und8 
mentioned  in  sect.  8  of  the  Wine  and  Beerhouse 
Act  1869. 

The  appellants  further  contended  that  the  case 
of  Beg.  T.  Gotham  (ubi  tup )  was  not  applicable 


for  the  following  reason :  The  application  in  that 
case  was  made,  not  for  a  renewiu  under  sect.  1 
of  the  Alehouse  Act  1828,  but  for  a  transfer 
under  sect.  4  of  that  Act,  which  rei^uires  a 
transferor  to  have  been  a  person  about  to  remove 
from  premises  kept  as  licensed  premises.  In  the 
case  of  Beg.  v,  Gotham  {ubi  »up.)  the  transferor 
had  not  lived  in  the  licensed  premises  for  many 
years,  such  premises  being  kept  by  other  persons 
as  a  draper's  shop. 

The  appellants  therefore  alleged  that  the  present 
application  was  distinguishable  from  the  above 
case,  as  made  under  a  different  section  of  the  -Ale- 
house Act  1828,  and  by  a  person  duly  qualified  by 
leeidenoe. 

The  justices  found  as  a  fact  that  no  beer  had 
been  sold  by  retail  and  that  the  successive  licensees 
had  not,  nor  had  they  any  intention,  nor  conld 
they  have,  carried  on  an  inn  on  the  premises  as 
licensed,  and  that  such  licence  was  merely  colour- 
able. 

They  were,  on  the  whole,  cf  opinion  that  the 
determination  of  the  respondent  justices  was 
correct;  that  the  decision  in  Beg.  y.  Gotham 
(ubi  lup.)  was,  notwithstanding  the  difference  as 
to  occupation,  in  principle  applicable  to  this  case, 
and  they  held  that  as  no  beer  had  been  sold  upon 
the  premises  in  question  under  previous  certifi- 
cates for  so  long  a  time,  such  premises  bad  not 
been  kept  as  a  Merhoase ;  that  no  use  had  been 
made  of  the  licence ;  that  the  successive  trans- 
ferees had  not  intended  to  keep,  nor  had  they 
kept,  an  inn,  and  that  therefore  there  was  no 
jurisdiction  to  grant  a  certificate  by  way  of 
renewal  in  respect  of  these  premises  to  the  appli- 
cant Shepherd,  notwithstanding  the  fact  that  the 
applicant  was  the  occupier  of  the  premises  at  the 
time  of  his  application. 

The  quarter  sessions  therefore  dismissed  the 
appeal,  but  subject  to  this  case. 

The  question  for  the  opinion  of  the  court  was 
whether  the  justices  were  right  in  so  holding,  or 
whether  tfaev  were  limited  in  refusing  the  renewal 
of  the  certificate  to  the  fonr  grounds  specified  in 
sect.  8  of  the  Wine  and  Beerhouse  Act  1869,  or 
whether,  under  the  circumstances  of  this  case, 
they  were  justified  in  law  in  dismissing  the 
appeal.  ' 

The  Wine  and  Beerhouse  Act  1869  (32  &  33 
Vict.  c.  27)  provides  : 

Sect  19.  Where  on  the  1st  May  1869,  %  lioenoe 
under  any  of  the  said  recited  Aots  ia  in  foroe  with 
reipeot  to  an;  houBe  or  shop  for  the  sale  by  retail 
therein  of  beer,  cider,  or  wine  to  be  oananmed  on  the 
premiBea,  it  shall  not  be  lawful  for  the  jastioeB  to  refuse 
an  applioation  for  a  oertifioate  for  the  sale  of  beer,  cider, 
or  wine,  to  be  consamed  on  the  premises  in  reepeot  of 
snoh  honse  or  shop,  except  npon  one  or  more  of  the 
grounds  npon  which  an  application  for  a  oertificat*  nndar 
thii  Act  in  respect  of  a  licence  for  the  sale  of  beer, 
cider,  or  wine  not  to  be  oonsomed  on  the  premises,  may 
be  refused,  in  aocordance  with  this  Act. 

The  Wine  and  Beerhouse  Act  1870  (33  &  34 
Vict.  c.  29)  provides  .- 

Sect.  7.  The  19th  section  of  the  principal  Act  shall 
extend  to  licences  granted  by  way  of  renewal  from  time 
to  time  of  lioenocs  in  force  on  the  Ist  May  1869,  whether 
locb  licences  oontinne  to  be  held  by  the  same  person  or 
have  been  or  may  be  transferred  to  any  other  person  or 
persons. 

Bruce  WiUiamson  for  the  appellants. — The 
decision  of  the  quarter  sessions  went  entirely  on 
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:<lie  case  of  Beg.  t.  Gotham  (78  L.  T.  Bep.  468  ; 
<1898)  1  Q.  B.  802),  which  has  no  application  to 
this  case.  The  justices  totally  misconceived  the 
effect  of  that  case.  In  their  judgment  they  refer 
to  the  words  "  theretofore  kept  as  an  inn,"  and 
they  find  that  this  hou8«  was  not  theretofore  kept 
as  an  inn.  These  words  are  in  sect  4  of  the  Ale- 
hoTise  Act  1828,  which  section  does  not  apply  to 
this  case  at  all,  but  they  are  not  in  sect.  1,  whiOh 
is  the  section  which  does  apply.  Sect.  4  of  the 
Act  of  1828  refers  exclusively  to  the  special  juris- 
■diction  which  is  given  to  the  justices  at  special 
sessions  to  grant  licences  by  way  of  transfer  at 
these  sessioiis,  and  sects.  4  and  14  may  be  read 
together,  the  latter  section  specifying  a  number 
■ol  cases — such  as  on  death,  removal,  &c. — in  which 
the  justices  have  special  jurisdiction  at  these 
special  sessions  to  grant  licence*.  In  all  these 
cases  under  sects.  4  and  14  the  jurisdiction  to 
:gTant  licences  is  an  entirely  special  jurisdiction 
and  is  wholly  distinct  from  the  jurisdiction  which 
the  justices  exercise  when  they  grant  or  renew 
licenoee  at  the  general  annual  licensing  meeting. 
In  Meg.  v.  Cotham  {vbi  »wp.)  the  application  was 
inade  not  for  a  renewal,  but  for  a  transfer  under 
-sect.  4,  and  the  licence  had  previously  been  held 
in  the  name  of  a  person  who  had  not  resided  in 
the  premises  for  ten  years.  Consequently,  when 
"Qie  application  was  made  under  sect.  4,  uie  pre- 
vious holder  of  the  licence  did  not  reside  on  the 
premises  at  all  so  as  to  bring  the  applicant's  case 
within  the  special  jurisdiction  of  the  justices  under 
sect.  4.  The  present  case  is  totally  different,  as, 
admittedly,  the  applicant  was  the  resident  occupier, 
and  the  application  was  one  not  for  a  transfer, 
but  for  a  renewal,  made  by  a  person  to  whom  a 
tmnsfer  was  refused.  There  is  nothing  in  sect.  1  to 
prevent  Shepherd  from  applying.  He  came  for  a 
renewal ;  he  was  a  bond  fide  tenant  and  occupier 
■of  the  premises.  He  was  not,  it  is  true,  the 
bolder  of  the  previous  licence,  and  it  is  not  neces- 
sity that  he  ^onld  be  so,  because  as  tenant  and 
-ooenpier  he  is  entitled  to  apply  for  a  renewal, 
though  he  is  not  the  licensed  person,  not  having 
.got  a  transfer : 

Symont  v.  Wedmore,  69  L.  T.  Bep.  801 ;  (1894)  1 
Q.  B.  401. 

A  licensed  house  is  different  from  an  inn;  an 
innkeeper  is  bound  to  keep  his  inn  open,  but  there 
is  so  such  obligation  as  to  a  licensed  house,  and 
the  mere  taut  that  a  licensed  person  does  not 
■exercise  his  privilege  of  selling  beer  is  no  ground 
for  refusing  his  hcence  in  the  case  of  a  privi- 
leged beerhouse  such  as  the  present.  The 
justices  have  no  option,  but  are  bound  to 
renew  unless  upon  one  or  more  of  the  four 
grounds  in  sect.  8,  and  the  reasons  given  for 
4he  refusal  here  were  not  within  those  grounds. 
It  must  be  taken  to  have  been  admitted  both 
before  the  licensing  justices  and  the  quarter 
sessions  that  the  applicant  had  all  the  qualifica- 
tions required  by  the  four  grounds  and  that  none 
of  those  grounds  of  refusal  applied.  This  is  a 
'privil^ed  beerhouse — and  it  is  only  because  it  is 
apriviieged  beerhouse  that  the  applicant  is  entitled 
to  snooeed — and  therefore  the  case  comes  under 
«ect.  19  of  the  Wine  and  Beerhouse  Act  of  1869, 
as  extended  by  sect.  7  of  the  Wine  and  Beer- 
house Act  1870,  and  the  justices  are,  by  that 
■section,  confined  to  the  four  grounds,  and  cannot 
4{o  outside  those  grounds  and  refuse  the  renewal 
\oL  IXXXin.,  2130. 


merely  because  it  is  shown  that  a  previous  holder 
of  the  licence  did  not  exercise  his  right  and  sell 
beer  under  the  licence.  That  is  not  a  ground 
of  refusal  under  sect.  8.  The  case  comes  within 
Symons  v.  Wedmore  {ubi  si^.),  which  is  a  direct 
authority  for  showing  that  the  applicant  Shep- 
herd was  entitled  to  apply  for  a  renewal,  althou^ 
he  was  not  the  holder  of  the  licence,  and  although 
a  transfer  was  refused,  and  that,  the  case  coming 
within  sect.  19,  the  justices  were  limited  to  the 
four  grounds  of  refusal. 

The  respoadent  justices  did  not  appear. 

Gbantuam,  J. — In  this  case  it  is  strange,  con- 
sidering all  the  legislation  there  has  been  as  to 
licences  and  licensed  houses,  that  the  licensing 
laws  should  have  left  altogether  out  of  sight  a 
case  of  this  kind,  namely,  whether  the  licensing 
justices  are  bound  to  renew  a  beerhouse  licence 
year  after  year  although  no  beer  is  sold  tiiere, 
and  although  the  holder  of  the  licence  may  not 
intend  to  sml  beer  there  That,  however,  is  not 
exactly  this  case,  though  it  is  near  it.  We  have 
to  determine  the  matter  upon  the  facts  of  this 
particular  case,  and  the  question  then  is,  when  a 
house  has  been  licensed  as  a  beerhouse  in  1869 
and  has  been  continuously  licensed  ever  since, 
and  a  person,  who  bond  fide  applies  for  a  renewal, 
intends  to  carry  on  the  business  there,  whether 
or  not  the  justices  can  go  outside  sect.  19  of  the 
Wine  and  Beerhouee  Act  1869,  and  outside  the 
four  grounds  mentioned  in  sect.  8  of  that  Act  and 
refuse  to  grant  a  renewal  of  the  lict-nce  because 
no  beer  has  been  sold  there  or  because  they  con- 
sider that  the  licence  is  not  required  for  the  needs 
of  the  neighbourhood.  In  my  judgment  they 
have  DO  power  to  refuse  the  renewal  on  any  such 
grounds.  The  section — sect.  19 — is  clear ;  it  says 
with  regard  to  these  beerhouses  that  have  been 
continuously  licensed  since  1869 :  "  It  shall  be 
lawful  for  the  justices  to  refuse  an  application 
for  a  certificate  for  the  sale  of  beer,  cider,  or 
wine  to  be  consumed  on  the  premises  in  respect 
of  such  house  or  sh'ip,  except  upon  one  or  more 
of  the  grounds  upon  which  an  application  for  a 
certificate  undf*r  this  Act  in  respect  of  a  licence 
for  the  sale  of  beer,  cider,  or  wine  not  to  be  con- 
sumed on  the  premises  may  be  refused  in  accord- 
ance with  this  Act " ;  and  sect.  8  sets  out  those 
four  grounds,  and  says  that  an  application  for  a 
certificate  shall  not  be  refused  except  upon  one  or 
more  of  those  grounds.  I  now  refer  to  the  case 
to  see  the  grounds  on  which  this  licence  was 
refused.  The  case  says :  "  Notice  of  objection  to 
such  renewal  was  given  by  the  direction  of  the 
justices  on  the  grounds  Uiat  no  beer  had  been 
sold  on  the  premiKCs  for  many  years  and  that  the 
beerhouse  was  not  required  for  the  needs  of  the 
neighbourhood.  No  ODJection  was  made  on  any 
of  the  four  grounds  applicable  under  the  Wine 
and  Beerhouse  Act  1869,  s.  8."  Suppose  that 
only  one  year  had  elapsed  since  the  sale  of  beer 
on  the  premises,  could  the  justices  have  refused 
the  licence  on  that  ground,  or  suppose  that  only 
a  few  months  had  elapsed,  would  that  have  been  a 
ground  for  the  justices  to  refuse  the  licence  P  I 
think  it  would  not  have  been  a  graund  for  refus- 
ing, and  the  justices  have  weakened  their  case  by 
saying  that  the  needs  of  the  neighbourhood  did 
not  require  the  licence.  That  is  not  a  reason 
which  >hey  can  properly  take  into  account.  I 
think  the  case  comes  under  sect.  19,  and  that  we 
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aie  bound  by  sect.  19.  That  section  haa  created 
a  class  of  priTileged  hooaes,  and  I  see  no 
reason  why  the  house  in  the  present  case  baa 
forfeited  that  piiTilege.  I  think,  therefore,  tliat 
not  only  the  licensing  justices  but  the  quarter 
sessions  were  wrong  in  refusing  this  ucenoe. 
They  ought  to  have  granted  the  certificate  for 
the  renewal,  and  this  appeal  must  therefore  be 
allowed. 

Channell,  J. — I  have  come  to  the  same  con- 
dnsion.  It  is  no  doubt  rather  difficult  to  follow 
all  these  licensing  Acts,  and  one  of  the  difficulti>-s 
in  the  present  CHse  is  that  no  one  has  come  to 
argue  the  case  on  the  other  side.  In  this  cast', 
however,  it  seems  to  me  that  the  applicants  ai-e 
entitled  by  virtue  of  sect.  19  of  the  Wine  and 
Beerhouse  Act  1869  (32  &  33  Vict.  c.  27),  to  have 
the  renewal  which  they  ask  for.  That  section 
provided  that  in  the  case  of  these  beerhonses 
licensed  on  the  1st  May  1869  the  renewal  of  the 
licence  should  not  be  refused,  except  on  one  or 
more  of  the  grounds  specified  in  sect.  8,  and  it 
prevented  the  renewal  from  being  refused  on  any 
sn-ound  other  than  those  four  grounds.  So  far  as 
uiat  section — sect.  19 — was  concerned,  it  only 
extended  to  one  year  and  preserved  those  ricrhts 
for  one  year.  In  the  following  year  the  Wine 
and  Beerhouse  Act  1870  was  passed,  and  that 
Act,  in  sect.  7,  deals  with  the  case  where  these 
licences  have  been  continuously  renewed  from 
year  to  year,  and  applies  the  provisions  of  sect.  19 
to  such  a  case.  Since  that  Act  was  passed  it 
seems  to  me  that  a  person  who  has  got  a  privileged 
licence  under  the  Act  of  1869,  and  whose  licence 
has  been  continuously  renewed  since  that  date,  is 
entitled  to  come  and  ask  for  a  renewal,  and  that 
such  renewal  can  only  be  refused  on  one  or  more 
of  those  four  grounds.  The  fact  that  there  has 
been  no  beer  sold  on  the  premises  for  many  years 
is  not  one  of  those  four  grounds,  and  is  no  ground 
at  all  for  refusing  the  renewal.  The  person,  who 
in  this  case  had  the  licence  renewed  from  year  to 
year,  did  not  exercise  his  right  of  selling  beer, 
and  that  state  of  things  continued  for  some  years. 
Then  the  person  who  was  entitled  to  sell  moves 
out  of  the  house ;  he  was  unable  to  get  the 
existing  licence  trajiBferred  to  the  present  appli- 
cant, and  BfCg.  v.  Gotham  [ubi  lup.)  is  an  autho- 
rity for  that,  because  the  transfer  machinery  does 
not  apply  to  such  a  state  of  things.  Conse<}uently, 
a  new  tenant  coming  into  these  premises  is  in  the 
position  that  he  cannot  then  get  a  transfer  and 
cannot  sell  beer,  with  the  result  that  he  haa  to 
wait  till  the  end  of  the  year.  What  is  his  posi- 
tion at  the  end  of  the  year  P  On  the  authority  of 
Symona  v.  Wedmore  (ti5i  sup.)  it  is  quite  clear 
tliat  the  present  tenant  of  tnis  house  was  in  a 
position  to  come  at  the  end  of  the  Tear  and  ask 
for  a  renewal  of  the  licence,  althougu  he  was  not 
in  a  position  to  get  a  transfer  of  it.  I  think  his 
rights  were  preserved,  and  that  he  was  entitled 
under  sect.  19  of  the  Act  of  1869,  as  extended  and 
amended  by  sect.  7  of  the  Act  of  the  following 
session,  to  come  to  the  justices  and  ask  for  a 
renewal  of  the  licence,  and  such  renewal  could 
only  be  refused  on  one  of  the  four  specified 
grounds.  That  being  so,  the  justices  were  wrong 
in  refusing  it  upon  any  other  grounds ;  and  I  think 
the  justices  in  quarter  sessions  were  mistaken  in 
holding  that  the  case  of  Beg.  v.  Coiliam  {uhi  two.) 
applied.  That  case  merely  shows  that  tne 
machinery  for  transferring  a  licence   does    not 


apply  to  such  a  case  as  the  present.  I  think  tli» 
applicant  was  not  disqualified  from  aaldng  for  the 
renewal,  and  I  agree  that  this  appeal  must  b» 
allowed. 

Appeal  cdUnoed.     Case  remitted  to  the  justieea- 
with  a  direction  to  grant  the  licence. 
Solicitors  for  the  appellants,  Charles  Bobintoi^ 
and  Co. 


3uD(inal  Committee  of  t^e  ^nbg  Councils 

May  16,  18,  24.  and  July  7. 
(Present  :  The  Bight     Hons.  the  Lobd    Ghan- 
CBLLOB     (Halsbury),      Lords     MACNAaRTXH, 
Datxt,  Bobbbtson,  and  Lindlby.) 

TOBYA  EZFLOBINO  SYNDICATE  V.  EBLJCY  (a) 
ON  APPKAL  FBOM  TBX  BUPBBHB  C01TBT  OF  TH» 

COLONY  OF  THE  CAPE   OP  OOOD  HOPX. 
Mining — Flotation  of  claims — Mining  regulations 

of  British  South  Africa  Company. 
There  is  a  "fiotation  "  of  the  mining  claims  of  a 
syndicate  on  their  disposal  at  a  profit  to  a  ntb- 
stantial    company ;    and    there    is    nothing    in 
the  mining  regulations   of  the    British  South 
Africa  Company  which  were  in  force  in  1894  to 
require  a  different  construction  of  the  word. 
Judgment  of  the  court  below  affirmed. 
This  was  an  appeal  from  a  judgment    of    the- 
Supreme  Court  of  the  Cape  of  Good  Hope  (De 
YiOiers,  C.J.,  Buchanan  and  Maasdorp,  JJ.)  who- 
had  affirmed  a  judgment  of  the  High  Court  of 
Matabeleland    (vintoent,    J.)    in    favour  of   the- 
respondent,  in  an  action  brought  by  him  againet 
the  appellants,  under  circumstances  which  appear 
fully  itoxa  the  judgment  of  their  Lordships. 

Swinfen  Eady,  Q.C.  and  Bremner  appeared  for 
the  appellants. 

H.  Terrell,  Q.C.  and  B.  J.  Parker  tor  the  respon- 
dent. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

July  7.  —  Their  Lordships'  judgment  was 
delivered  by 

Lord  Macnaortkn. — ^The  question  in  this  oaae 
is — What  is  the  meaning  of  the  word  "  flotation  " 
as  used  in  an  agreement  between  a  mining  pro- 
spector and  his  employers  who  were  a  syndicate- 
or  joint  stock  compajiy  limited  by  shares  and 
formed  apparentiy  for  the  purpose  of  acquiring 
and  dealing  in  mining  claims  and  other  property 
within  the  territories  of  the  British  Soutn  Africa- 
Company.  The  agreement  in  question  is  dated 
the  17th  July  1894.  It  was  made  between  a  Mr. 
Cresswell  the  then  manager  of  the  Torva  Ex- 
ploring Syndicate  Limited,  acting  on  behalf  of 
the  syndicate  of  the  one  part,  and  the  respondent 
(who  was  the  plaintiff  in  the  action)  of  the  other 
part.  The  syndicate  thereby  hired  the  pro- 
spector tor  two  months  certain,  and  one  month 
more  if  required.  He  was  to  devote  ail  hi» 
time  and  attention  to  the  interests  of  his 
employers,  and  to  use  his  best  endeavours  to  peg 
off  payable  mining  properties  in  Matabeleland  or 
Mashonaland  for  their  benefit.  He  was  to  be 
paid  a  monthly  salary  of  152.  and  to  be  furnished 
with  all  necessary  prospecting  gear  and  provi- 

(a)  Bsported  by  C.  E.  Maldin,  Esq.,  Barriiter-u-lAw. 
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■ions.  The  deTelopment  or  abandonment  of  all 
properties  p^ged  off  was  to  be  at  the  discretion 
of  the  sjndicate'B  representatiTe,  and  all  claims 
pegged  off  were  to  be  transferred  to  the  syndi- 
cate. Then  follows  this  olanae  on  which  the 
otiegtion  tarns :  "  7.  The  prospector  shall  receive 
from  the  syndicate  the  sum  of  2502.  (two  hundred 
and  fifty  ponnds)  on  flotation  by  the  syndicate 
of  every  block  of  ten  claims  peg;;^  ^7  ^^^  pi'o- 
gpector."  In  the  coarse  of  his  service  nnder  this 
a(^ment  the  plaintiff  pegged  off  330  claims  or 
tlurty-three  blocks  of  ten  claims  each.  They 
were  pegged  off  under  licenses  procured  by  the 
(tyndicate.  No  transfer  was  therefore  necessary. 
Thev  were  all  registered  in  the  name  of  the 
vrnclicate  or  its  nominees.  By  an  agreement 
dated  the  13th  March  1895  the  syndicate  agreed 
to  sell  the  whole  of  these  330  claims  together 
with  certain  other  property  to  the  Charterland 
Goldfields  Limited  for  the  sum  of  50,000?.  pay- 
able in  fully  paid  shares  of  the  purchasing  com- 
pany who  were  besides  to  undertake  the  contracts 
and  obligations  of  the  syndicate  including  their 
obligations  to  their  prospectors.  The  sue  was 
afterwards  carried  into  effect.  The  purchase 
money  was  paid,  and  the  transfer  was  duly 
entered  on  the  register  of  the  British  South 
Africa  Company.  The  objects  for  which  the 
Charterland  Goldfields  Limited  was  established 
were  among  others  "  (a)  to  purchase  .  .  .  mines 
and  mineral  properties  ...  to  carry  into 
effect  ...  an  agreement  with  the  Torva 
Syndicate "  (being  the  agreement  above  stated) ; 
"(i)to  prospect  for  open  work,  develop  and  ez- 
plote  .  .  .  gold  .  .  .  and  other  mines  .  .  . 
and  to  carry  on  and  conduct  the  business  of 
raising,  crushing,  washing,  smelting,  reducing, 
and  amalgamating  ores,  metals,  and  minerals, 
and  to  render  the  same  merchantable  and  fit  for 
ose."  The  capital  of  the  company  was  500,0002. 
divided  into  500,000  shares  of  12.  each.  It  was 
stated  at  the  trial  by  the  manager  of  the  Charter- 
land  Goldfidds  that  his  company  did  not  apply  to 
the  public  for  capital.  But  it  was  admitted  that 
at  the  time  of  the  trial  there  were  probably  about 
2000  shareholders,  and  it  was  not  denied  that  the 
ifasies  were  or  bad  been  at  a  premium.  Stopping 
at  this  point  and  putting  aside  for  the  moment 
the  TVfi^iTig  Regulations  of  the  British  South 
Africa  Company,  the  result  seems  to  be  that  the 
T<»Ta  Syndicate  did  in  fact  dispose  of  these 
mining  claims  at  a  good  profit  to  a  substantial 
company  having  for  its  main  purpose,  or  at  any 
rate  for  one  of  ite  principal  objects,  the  develop- 
ment and  working  of  gold  mines.  Is  not  that  a 
flotation  of  these  gold  mining  claims  P  The 
appellants  say  no.  They  say  that  it  is  not  flotation 
at  all — at  any  rate  not  the  flotation  contemplated 
by  the  agreement.  "  Flotation  "  they  say,  for  the 
pnrpoeee  of  the  agreement  means  the  disposing  of 
miamg  claims  to  a  joint  stock  company  with  the 
consent  of  the  British  South  Africa  Company 
ifter  doing  the  necessary  work  and  obtaining  a 
certificate  called  the  inspection  certificate  pre- 
scribed by  the  Mining  B^ulations  of  the  British 
South  Africa  Company.  In  order  to  show  the 
meaning  of  the  term  "flotation"  reference  was 
made  to  the  Mining  Regulations  of  the  British 
SoQth  Africa  Company  and  to  the  oral  evidence 
given  at  the  trial.  Taming  first  to  the  regula- 
tions of  the  British  South  Africa  Company  we 
find    the    word    "flotation"    occurring    in    the 


regulations  of  1890,  in  a  notice  of  the  17th  May 
1^2  amending  one  of  those  regolations,  and  in 
the  Mines  and  Minerals  Ordinance  of  1895.  No 
definition  of  the  word  is  given.  The  interpreta- 
tion clause  of  the  Ordinance  of  1895  declares  that 
in  the  interpretation  of  that  Ordinance  all  words 
shall  be  understood  in  the  sense  which  they  bear 
in  ordinary  use,  and  then  it  proceeds  to  define  a 
great  many  expressions  which  are  referred  to  as 
"  special  terms,"  amongst  which  the  word  "  flota- 
tion is  not  to  be  found.  It  is,  however,  clear  from 
sect.  28  of  the  Mining  Regulations  of  1890  that 
"  the  flotation  of  a  block  "  may  be  "  into  either  a 
joint  stock  company  or  into  a  syndicate  to  further 
test  the  mine  —-that  is,  as  was  conceded  in  the 
argument,  either  into  a  mining  company  or  into  a 
developing  company,  and  it  is  equally  clear  that  the 
consideration  for  a  flotation  may  be  scrip  or  shares 
of  the  company  or  syndicate  into  which  the 
mining  claims  are  floated.  The  oral  evidence  as 
to  the  meaning  of  the  term  "  flotation  "  does  not 
help  one  much.  No  two  of  the  witnesses  ag^reed 
in  their  definitions.  The  plaintiff  ezplainM  his 
view  of  the  meaning  of  the  word.  He  said  that 
he  discussed  its  meaning  with  Mr.  Cresswell.  He 
alleged  that  Mr.  Cresswell,  who  acted  for  the 
syndicate,  told  him  that  there  would  be  no  diffi- 
culty in  disposing  of  claims  as  soon  as  a  sufficient 
number  was  obtained,  and  assured  him  that  he 
would  receive  his  share  when  the  syndicate  dis- 
posed of  the  claims  whether  they  were  transferred 
to  a  company  or  to  an  individual.  That  was  all 
that  "  flotation "  meant  according  to  his  view. 
Mr.  Cresswell  was  not  called  by  the  defendants 
to  contradict  the  plaintiff  or  to  explain  the 
part  he  took  in  the  transaction.  There  is  this  to 
be  said  for  the  plaintiff's  view  that  no  doubt  the 
primary  object  of  making  the  prospector's 
remuneration  depend  on  flotation  was  that  the 
syndicate  might  not  have  to  put  their  hands  in 
their  own  pockets.  It  is  difficult  to  suppose  that 
the  parties  to  the  agreement  concerned  them- 
selves about  the  protection  of  the  British  South 
Africa  Company,  who  were  quite  able  to  take 
care  of  their  own  interests.  Besides  calling  a 
Mr.  Heyman,  who  was  managing  director  of 
"  Willoughby's  Consolidated  "  and  formerly  civil 
commissioner  at  Bnlawayo,  the  defendants  called 
Mr.  Holland,  the  manager  of  the  Charterland 
Goldfields,  and  Mr.  Saner,  who  was  manager  of 
the  Rhodesian  Exploration  Company,  chauman 
of  the  Chamber  of  Mines  and  manager  of  other 
companies.  Mr.  Holland's  view  was  that  "  flota- 
tion, according  to  the  Stock  Exchange  use  of  the 
term,  meant  "  inviting  subscriptions  from  the 
public  for  the  purpose  of  launching  a  company." 
"Flotation,"  he  said,  "is  complete  when  the 
public  have  responded  and  the  capital  is  pro- 
vided." "  There  is  no  flotation  of  a  company,"  he 
added,  "if  the  shares  are  not  publicly  offered." 
Mr.  Heyman  said  that  "  flotation  "  meant  "  the 
grouping  of  a  certain  number  of  claims  to  be 
formed  in  a  gold  mining  company  to  be  worked 
at  a  profit."  But  he  rather  disappointed  expecta- 
tions by  saying  he  was  not  in  a  position  to  give 
an  opinion  as  to  Mr.  Holland's  definition ;  he  was 
not  an  expert  on  mining ;  he  was  manager  of  his 
company  purely  for  financial  purposes.  Mr.  Sauer 
thought  that  "  flotation  of  claims  "  was  "  the  flota- 
tion of  claims  to  work  at  a  profit  into  a  company 
ordinarily  called  a  gold  mining  company."  There 
were  different  kinds  of  flotation  of  claims,  he  said. 
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"  either  into  a  developing  company,  a  mining  com- 
pany, or  other  companies."  In  practice  he  would 
call  the  Obarterland  Goldfielda  a  development 
company  But  on  being  referred  by  the  court  to 
the  memorandum  of  the  Charterland  Groldfields 
he  added :  "  I  would  say  Charterland  Gk>ldfielda 
is  a  gold  mining  company."  lu  further  answer 
to  the  court  he  said  tlmt  in  applying  the  term 
"  flotation  of  claims,"  a  gold  mining  company 
iictnally  working  claims  at  a  profit  is  meant. 
That,  he  said,  is  the  intention,  though  it  is  very 
often  badly  expressed  in  the  agreumeut.  Dis- 
carding some  of  the  suggested  conditions  of 
"  flotation  "  on  which  the  learned  counsel  for  the 
Appellants  no  longer  insist,  such  as  Mr.  Holland's 
view  that  there  could  be  no  flotation  unless  the 
.shares  were  publicly  offered  and  Mr.  Saaer's 
notion  that  the  company  must  be  actually  work- 
ing at  a  profit,  the  fair  result  of  the  oral  evidence 
seems  to  be  that  the  disposition  made  by  the 
syndicate  of  these  mining  claims  was  "  flotation  " 
according  to  the  ordinary  acceptation  of  that 
term,  l^e  learned  Chief  Justice  who  presided  in 
the  Court  of  Appeal  corroborates  this  view  by 
flaying :  "  Quite  independently  of  the  evidence 
l^ven  in  this  case  I  am  of  opinion  that  there  has 
been  a  flotation  of  claims  in  the  sense  universally 
understood  in  South  Africa."  Having  expressed 
this  opinion,  the  learned  Chief  Justice  proceeds 
to  consider  whether  the  mining  laws  in  force  in 
the  territories  of  the  British  South  Africa  Com- 
pany at  the  date  of  the  contract  require  a 
different  construction.  The  Court  of  Appeal, 
oonourring  with  Yintcent,  J.  who  tried  the  case, 
determine  the  question  in  the  negative.  Their 
Lordships  agree  in  that  conclusion,  but  as 
this  was  the  principal  point  in  the  argument 
before  this  board  it  will  be  proper  to  add 
■a,  few  words  on  the  subject.  It  may  be  observed, 
in  passing,  that  apparently  the  point  was  not 
made  by  any  witness  at  the  trial  or  relied  on 
in  the  argument  before  the  judge  of  first 
instance.  Its  importance  seems  only  to  have 
been  discovered  in  the  argument  before  the  Court 
of  Appeal.  It  is  probably  owing  to  this  circum- 
stance that  there  is  so  little  evidence  about  the 
actual  practice  of  the  British  Soath  Africa  Com- 
pany in  regard  to  mining  claims,  while  so  much 
stress  is  now  J  aid  on  regulations  which  appear  to 
have  been  habitually  disregarded.  The  Mining 
Kegulations,  Ko.  1,  1890  were  nominally  in  force 
when  the  agreement  of  July  1894  was  made. 
£ect.  1  declares  that  the  right  of  miniug  for  and 
disposing  of  all  minerals  belongs  to  the  British 
South  Africa  Company.  Any  person  might  take 
out  a  licence  to  prospect,  paying  stamp  duty  and 
signing  a  declaration  of  obedience  to  the  com- 

ny  (sects.  3  and  4).  Every  holder  of  a  licence 
the  right  to  p<>^  off  ten  quartz  reefs  claims  in 
block.  Then  his  title  to  these  claims  was  to  be 
inscribed  in  the  mining  commissioner's  reg^ter, 
jind  he  was  to  receive  a  certificate  and  thereupon 
his  licence  as  a  prospector  ceased  (sect.  9).  Every 
quartz  reef  claim  registered  by  any  prospector 
was  held  on  joint  account  in  equal  shares  with  the 
company,  and  every  transfer  of  the  claimholder's 
interest  in  such  claim  was  subject  to  the  right  of 
the  company  (sect.  11).  Every  olaimholder 
desirous  of  transferring  his  interest  might  effect 
such  transfer  at  the  office  of  the  registrar  of 
-claims.  The  transfer  was  to  be  duly  entered  in  a 
book  to  be  kept  for  that  purpose  and  a  certificate 


of  transfer  was  to  be  granted  (sect.  17).  No 
transfer  was  to  be  made  until  the  same  had  been 
duly  registered,  and  no  re^stration  was  to  be 
made  until  all  dues  were  paid  (sect.  19).  Every 
digger  had  to  do  a  certain  amount  of  work  upon 
his  block  within  a  certain  limited  time  under 
penalty  of  forfeiture,  but  the  mining  commis- 
sioner might  extend  the  time  at  his  discretion 
(sect.  26).  When  the  required  amount  of  work  was 
done  the  claim  holder  was  bound  to  apply  for  an 
inspection  cei-tificate  and  on  giving  evidence  of 
having  opened  up  a  payable  reef  and  having 
done  the  required  amount  of  work  he  was  to 
receive  an  inspection  certificate  certifying  that 
the  required  work  had  been  done  (sect.  27).  Then 
comes  sect.  28,  on  which  the  main  argument  of  the 
appellants  was  founded.  It  provides  that "  when 
the  claimholder  shall  have  received  his  inspection 
certificate  he  shall  request  the  company  to  make  a 
proposal  for  the  flotation  of  his  block  into  either  a 
joint  stock  company  or  into  a  syndicate  to  f  nither 
test  the  mine.  The  company  shall,  within  a 
reasonable  time,  either  make  a  proposal  or  decline 
to  do  so."  The  section  then  proceeds  to  deal  with 
each  alternative.  On  any  notation  the  vendor's 
scrip  was  to  be  divided  between  the  company 
and  the  claimholder.  It  is  not  very  easy  to  see 
how  that  clause  was  to  be  worked.  One  of  the 
defendants'  witnesses  calls  it  "  pure  nonsense." 
In  May  1892  the  British  South  Africa  Company 
issued  a  notice  stating  that  the  company  waived 
its  present  option  oi  flotation  of  mineral  com- 
panies as  laid  down  in  its  mining  regulations,  bat 
retained  the  right  of  veto  on  any  particular  flota- 
tion and  required  application  for  formal  consent 
before  any  mineral  companies  could  be  floated. 
That  notice  does  not  seem  to  make  the  matter  very 
much  clearer.  On  being  referred  to  sects.  27  and 
28  Mr.  Saner,  the  chairman  of  the  Chamber  of 
Mines,  said  that  the  Chartered  Company  had  not 
enforced  their  rights  under  this  old  law,  "  that  is  to 
say,"  he  added,  "  they  have  never  demanded  their 
rights  from  olaimholders."  Now,  the  argument  on 
the  part  of  the  appellants  was  this  :  They  said  that 
the  parties  to  the  agreement — the  prospector  and 
the  syndioate^must  have  been  familiar  with  the 
mining  laws  in  force  in  the  territories  of  the  British 
South  Africa  Company ;  they  must  therefore  have 
contracted  on  the  Daais  of  those  regulations,  and 
consequently  "  flotation  "  in  the  agreement  must 
be  confined  to  the  particular  kind  of  flotation 
referred  to  in  sect  28 — ^that  is,  flotation  by  the 
British  South  Africa  Company  or  by  the  claini- 
holder  with  their  consent,  and  in  either  case  after 
the  grant  of  an  inspection  certificate.  But  that 
consequence  does  not  necessarily  follow.  The 
word  "  flotation  "  in  the  agreement  seems  to  be  used 
generally.  There  is  no  hmitation  attached  to  it, 
nor  any  qualification  of  any  sort.  Why  should  it 
be  confined  to  the  particular  flotation  referred  to 
in  clause  28,  which  does  not  seem  to  have  been  a 
workable  clause  nor  one  insisted  upon  in  practice  P 
The  British  South  Africa  Company  are  not  preju- 
diced by  a  transfer  of  mining  claims  in  accord- 
ance with  their  own  regulations.  All  dues  up  to 
the  time  of  transfer  most  be  paid.  They  know 
what  the  consideration  is.  That  must  be  set  forth 
in  the  declaration  made  for  the  purpose  of  transfer 
duty.  They  may,  if  they  please,  demand  one  half 
of  the  shares  payable  on  the  transfer.  If  they 
prefer  to  wait,  or  think  it  better  not  to  insist  on 
their  rights,  why  should  the  prospector  lie  out  of 
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the  remoneration  which  he  has  earned,  and  which 
his  employers  withont  taxing  themselves  are  in  a 
position  to  pay  f  In  the  resalt  their  Lordships 
are  of  opinion  that  the  fulfilment  of  the  require- 
mente  cdf  sects.  26,  27,  and  28,  does  not  enter  into 
the  definition  of  flotation,  and  is  not  a  condition 
precedent  to  the  flotation  contemplated  hy  the 
agreement  of  Jnly  1894.  Their  Lordships  were 
pressed  bj  the  learned  counsel  for  the  appellants 
to  follow  the  decision  of  the  pourt  of  Appeal  in 
an  unreported  case  of  Qifford  t.  WiUvaghhy't 
MaihoTimandEhehibitumCon^Mny.  Theooartthere 
rejected  a  similar  claim  by  a  prospector  founded 
on  an  agreement  expressed  in  the  same  terms  as 
the  agreement  of  tne  17th  July  1894.  Unfortn- 
nately,  the  circumstances  of  that  case  are  not 
lach  as  to  make  it  of  much  assistance.  The  case 
came  from  the  Commercial  Court.  There  was  no 
evidence  given  there  The  place  of  evidence  was 
■applied  by  statements  of  counsel  It  does  not, 
however,  appear  what  those  statements  were. 
Some  evidence  seems  to  have  been  given  before 
the  Conrt  of  Appeal.  But  that  evidence,  what- 
ever it  was,  is  len  in  equal  obscority.  Nor  ha« 
the  decision  itself  the  weight  of  a  united  judg- 
ment. Each  of  the  le-imed  judges  seems  to  have 
taken  a  separate  line  not  always  coinciding  with 
the  views  of  his  colleagues  nor  always  pointing  in 
the  same  direction.  Their  Lordships  will  humbly 
advise  Her  Majesty  that  the  appeal  must  be  dis- 
missed. The  appellants  will  pay  the  costs  of  the 
appeaL 

Solicitors  for  the  appellant,  Ingle,  Holmes,  and 
Soiw. 

Solicitors  for  the  respondent,  Hutchinson  and 
Sons. 
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COURT   OF   APPEAL. 

July  3  and  4. 

(Before  Smith,  Williams,  and  Romks,  L. JJ.) 

Shoolbbed  v.  Bobebts.  (a) 

APPBAI.  PBOM  THE  QinEBN's  BBKCH  DITtSION. 

Qaming  and  tBogering — Stake  deposited  by  undis- 
charged bankrupt— Stakes  won  by  bankrupt — 
Claim  by  bankrupt  and  by  trustee — Money  paid 
into  court  by  stakeholder  m  interpleadet — Right 
of  trustee  in  bankruptcy —Oaming  Act  1845  (8  & 
9  Viet.  c.  109),  s.  19— Gaming  Act  1892  (55  &  56 
Viet.  c.  9),  s.  1. 

Tie  defendant,  an  undischarged  bankrupt,  and 
another  person,  each  deposited  1001.  with  a  stake- 
holder, to  abide  the  event  of  a  wager,  the  whole 
to  be  paid  to  the  trinner.  The  defendant  won, 
and  both  he  and  the  plaintiff,  the  trustee  in 
bankruptcy,  claimed  the  200Z.  from  the  stake- 
holder. 

The  stakeholder  paid  the  2002.  into  court,  and  an 
interpleader  issue  was  directed  to  determine 
whether  the  plaintiff  or  the  defendant  was  entitled 
to  the  2001. 

■H«W  [affirmtng  the  judgment  of  PhiUimore,  J.), 
that  the  trustee  in  bankruptcy  wa^  entitled  to 

(<)  Bapoitcd  b7  J.  H.  WiLUAMS,  Eiq..  Barriawi^M-Law. 


the  1001.  which  had  been  deposited  by  the  bank- 
rupt and  demanded  back  from  the  stakeholder. 
Held,  further  {reversing  the  judgment  of  Philli- 
more,  J.)  that,  the  money  having  been  paid  into 
court  by  the  stakeholder,  and  the  only  question 
being  whether  the  bankrupt  or  his  trustee  was 
entitled  to  the  money,  the  trustee  was  entitled  to 
the  whole  sum  of  2001. 

This  was  an  appeal  by  the  defendant  from  the 
judgmeut  of  FhUlimore,  J.  at  the  trial  of  an  inter- 
pleader issue  without  a  jury. 

In  1898  John  Roberts,  the  defendant,  was  adju- 
dicnted  a  bankrupt,  and  the  plaintiff  was  appointed 
the  trustee  in  bankruptcy. 

Subsequently,  in  1898,  the  defendant  entered 
into  an  agreement  to  viaj  a  billiard  match  with 
Charles  Dawson  for  100{.  a-side,  the  stakes  t'  >  be 
deposited  with  the  proprietors  of  the  Sportsman 
and  to  be  paid  over  to  the  winner. 

The  stakeb  were  duly  paid  to,  and  received  by,, 
the  proprietors  of  the  Sportsman  as  strike- 
holders. 

The  billiard  match  was  played  in  March  1899, 
and  the  defendant  was  the  winner. 

The  defendant  was  still  an  UDdischarned  bank- 
rupt, and  on  the  29  th  March,  while  the  match 
was  proceeding,  the  plaintiff  gave  notice  to  the 
stakeholders  that  he  would  claim  the  2002.  aa 
trustee  in  bankruptcy  of  the  defendant. 

On  the  5th  April,  after  the  mateh  was  finished, 
the  plaintiff  gave  notice  to  the  stakeholders  that 
he  claimed  the  2002. 

Dawson  made  no  claim  at  any  time  to  any  part 
of  the  money. 

The  i-takeholders  took  oat  an  interpleader 
summons  and  paid  the  2002.  into  oourt,  and  an 
issue  was  directed  to  be  tried  to  determine  the 
question  whether  the  plaintiff  or  the  defendant 
was  entitled  to  the  money. 

The  issue  was  tried  before  Phillimore,  J.  with* 
out  a  jury.  The  learned  judge  held  that  the 
plaintiff  was  entitled  to  1002.,  tbe  amount  which 
the  defendant  had  deposited  as  his  stake,  but  he 
refnsed  to  make  any  order  as  to  the  remaiuing 
1002.  (81  L.  T.  Bep.  522). 

The  defendant  appealed;  the  plaintiff  gave 
notice  of  a  cross- appeal. 

Bonsey,  for  the  appellant. — Since  this  case  wae 
decided  by  the  learned  judg^,  the  question  as  to 
whether  this  money  was  personal  eaminKS  of  the 
bankrupt,  which  £d  not  pass  to  his  trustee  in 
Imnkruptoy,  has  been  settled  by  the  decision  of  the 
other  division  of  the  Conrt  of  Appeal,  in  Be 
Roberts  (81  L.  T.  Bep.  467 ;  (1900)  I  Q.  B.  122), 
and  I  cannot  niw  contend  that,  as  personal  earn- 
ings, the  money  did  not  pass  to  the  trustee. 
Then,  there  is  the  other  point  upon  which  the 
defendant  relies.  This  was  a  gaming  transaction, 
and  consequently  the  bankrupt  could  not  recover 
the  money ;  the  trustee  in  bankruptcy  could  get 
no  higher  right  than  the  bankrupt,  and  there- 
fore he  cannot  recover  this  money.  Phillimore,  J. 
based  bis  decision,  that  the  trustee  was  entitled 
to  the  1002.  deposited  by  the  bankrupt,  upou  the 
authorities  which  have  decided  that  a  person  who 
deposite  money  to  abide  the  msnlt  of  a  wager  can 
recover  it  back  if  he  repudiates  the  wagering 
contract  before  the  money  has  be«u  paid  over  by 
the  stakeholder.  In  this  case,  however,  the  bank- 
rupt UKver  did  in  fact  repudiate  the  wa^r,  and 
never  did  demand  back  his  stake.    That  rigbtjto 
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demand  back  hia  stakn  was  not  a  right  of  the 
bankrupt  which  woald  pass  to  his  tmstee  in 
bankruptcy.  The  interpleader  proceedings  do  not 
alter  the  rights  of  the  parties,  which  remain  the 
same  as  they  were  before  the  issue.  Neither  of 
the  parties  could  have  sued  the  stakeholder,  au'i 
neither  had  a  right  to  reoov&r  the  money,  and 
therefore  the  plaintiff  was  not  entitled  to  succeed 
as  to  any  part  of  the  money. 

Herbert  Reed,  Q.C.  and  E.  T.  HoUoway,  for  the 
respondent,  were  called  upon  to  ai«ae  only  the 
oross-appeal.  The  trustee  in  bankruptcy^  was 
entitled  to  the  whole  2002.,  and  the  learned  judge 
onght  to  have  made  an  order  giving  him  the  whole 
sum.  The  whole  2002.  was  paid  into  court  in  the 
interpleader  proceedings,  and  the  sole  question 

rn  the  isaue  was  whether,  as  between  themselves, 
plaintiff  or  the  defendant  was  entitled  to  that 
sum.  Although  an  action  would  not  lie  against 
the  stakeholder  to  recover  winnings,  either  party 
oould  recover  his  own  deposit  upon  repudiating 
the  wager  before  the  stakes  were  paid  over : 

Surge  v.  Aihity,  82  L.  T.  Bep.  518;  (1900)  1  Q.  B. 
744. 
Neither  party  to  the  wager  did  in  fact  repndiate 
or  claim  back  his  deposit.  The  money  was  paid 
into  court  by  the  stakeholders,  and  therefore 
there  is  no  prooeediog  against  them.  The  result 
is  the  same  as  if  all  the  money  had  been  paid  by 
them  to  the  bankrupt,  and  then  claimed  from  the 
bankrupt  by  his  trustee.  The  GUming  Acts  do 
not  apply  to  such  a  claim.  Those  Acts  apply 
only  to  proceedings  against  a  stakeholder,  and 
have  no  application  when  the  money  is  volun- 
tarily paid  over  by  the  stakeholder. 

Bonsey  replied. 

Smith,  L.J. — This  is  an  appeal  from  the  judg- 
ment of  Phillimore,  J.  The  real  substance  of 
this  caee  is  the  question  whether  this  money 
belongs  to  Roberts  or  his  trustee  in  bankruptcy. 
The  origin  of  the  matter  was  that  a  billiard  match 
was  arraDged  between  Roberts  and  Dawson,  and 
2002.  was  deposited  with  Messrs.  Ashley  and  Smith, 
the  proprietors  of  the  Sportsman,  as  the  stakes 
to  be  received  by  the  winner,  each  party  depositing 
1002.  The  match  was  won  by  Roberts,  and  both 
the  tmstee  in  bankruptcy  and  Roberts  claimed  to 
receive  the  2002.  from  the  stakeholders.  Now, 
first  of  all  with  regard  to  the  1002.  deposited  by 
Roberts,  both  he  and  the  trustee  in  bankruptcy 
claimed  it  from  the  stakeholders.  The  point 
which  was  argued  before  Phillimore,  J.  was  the 
point  which  was  subsequently  decided  in  Re 
RoberU  [81  L.  T.  Rep.  467  j  (1900)  1  Q.  B.  122), 
that  this  money  was  personal  earnings  of  the 
bankrupt  which  did  not  pass  to  his  trustee  in 
bankruptcy.  That  point  has  been  decided  in  the 
above  case  in  the  Court  of  Appeal  against 
Roberts  and  cannot,  therefore,  properly  be  raised 
in  this  court  to-day.  Then,  as  to  uie  1002.  which 
was  deposited  by  Roberts,  it  seems  to  me  that 
several  questions  arise.  First,  could  Roberts 
have  recovered  that  sum  from  the  stakeholders  P 
It  has  been  held  often  that  he  could  do  so,  if  he 
gave  notice  and  claimed  payment  before  the 
money  was  paid  over  to  the  winner:  Bwrge  t. 
AtUey  (82  L.  T.  Rep.  518;  (1900)  1  Q.  B.  744). 
It  seems  to  me,  therefore,  that  Roberts  oould 
leoover  that  sum  from  the  stakeholders,  and,  if 
Roberts  coold  recover  it,  then  his  trustee  in  bank- 
mptqr  was  entitled  to  it,  according  to  the  deoisioa 


of  the  Oonrt  of  Appeal  in  Re  Roberta  (ubi  aup.). 
Then  as  to  the  other  1002.,  the  stakeholders  did  not 
wish  to  ktep  that  money  or  to  be  troubled  with  it  in 
any  way;  they  interpleaded  and  an  order  was 
made ;  the  stakeholders  got  rid  of  the  money  by 
paying  it  into  court ;  this  1002.  ia  now  paid  into 
court,  and  the  question  is,  what  is  to  become  of  it. 
It  belongs  to  someone.  To  whom  does  it  belong? 
It  dues  not  belong  to  Dawson,  because  he  has 
never  claimed  it  at  all.  The  trustee  in  bankruptcy 
claims  it  as  against  Roberts,  and  tho  question  is, 
to  which  of  them  does  it  belong.  In  my  opinion, 
in    the  special   circumstances   of  this   case,  the 

E roper  order  to  make  is  to  say  that  this  1002. 
elongs  to  Roberts,  and  must  therefore  be  paid 
to  his  trustee  in  bankruptcy.  The  appeal  of 
the  defendant  fails,  and  the  cross-appeal  of  the 
plaintiff  succeeds. 

WiiiUAXB,  L.J. — In  the  peculiar  circumstances 
of  this  case  it  seems  to  me  that  it  may  be  right 
to  give  the  same  judgment  as  Smith,  L.J.  bas 
given.  I  am,  however,  anxious  that  it  should  not 
be  supposed  that  this  decision  involves  the  propo- 
sition that  the  trustee  in  bankruptcy  can,  where 
the  bankrupt  has  made  a  gaming  contract,  come 
forward  and  recover  tJie  stakes,  which  the  bank- 
rupt has  won,  as  winnings  of  the  bankrupt.  I 
am  also  anxious  that  it  should  not  be  supposed 
that  the  parties  to  a  gaming  transaction  can  evade 
the  la<r  by  agreeing  together  that  the  money  in 
dispute  sball  be  paid  into  court,  and  consenting 
to  an  interpleader  issue  for  the  purpose  of  trying 
the  question  as  to  who  is  entitled  to  the  stakes. 
As  I  read  the  statute  a  party  oannot  in  any  way 
get  the  assistance  of  the  court  to  recover  winnings 
as  winnings.  I  doubt  whether  an  interpleader 
order  onght  to  have  been  made  in  this  case.  The 
interpleader  summons  is  governed  by  the  pro- 
visions of  Order  LVII.,  r.  1  of  which  provides 
that  "  relief  by  way  of  interpleader  may  be 
granted,  (a)  where  the  person  seeking  relief  lin 
this  order  called  the  applicant)  is  under  liability 
for  any  debt,  money,  goods,  or  chattels,  for  or  in 
respect  of  which  he  is,  or  expects  to  be,  sued  by 
two  or  more  parties  (in  this  order  called  the 
claimants)  making  adverse  claims  thereto."  There- 
fore, when  a  stakeholder  asks  for  an  interpleader 
order,  he  really  has  to  show  that  he  is  "under 
liability,"  and  that  *'  he  is,  or  expects  to  be.  sued 
by  two  or  more  parties,"  who  seek  to  recover  the 
money  as  winnings.  If  that  fact  ia  brought 
before  the  court,  the  court  would  not  hold  that 
the  stakeholder  was  under  liability  and  expected 
to  be  sued.  When  an  interpleader  summons  is 
taken  out,  an  order  for  an  issue  d»es  not  neoesaarily 
follow.  Order  LTII.,  r.  8,  provides  that  in  some 
oircumstinces  the  judge  may  decide  the  matter 
in  a  summary  way  at  chambers.  It  seems  to  me 
that,  whether  Shoolbred  or  Roberts  were  regardtsd 
as  the  claimant,  either  would  be  claiming  win- 
nings, and  therefore  I  think  that  an  interpleader 
issue  ought  not  to  have  been  directed.  An  issue 
has,  however,  been  directed,  and  has  been  tried. 
What  has  been  done  is  inconsistent  with  the 
money  remaining  in  the  hands  of  the  stakeholders 
as  winnings.  In  aubstance  the  amount  depoaited 
by  the  bankrupt  has  been  demanded  back  from 
the  stakeholders,  and,  therefore,  that  1002.  is  not 
winnings.  Also,  with  regard  to  the  other  1002., 
it  ought  not  to  be  treated  as  the  balance  of  the 
winnings  in  the  hands  of  the  stakeholders,  but  as 
money  which  has  been  placed  at  the  disposal  of 
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-the  bankrapt,  ainoe  Dawaon  made  no  claim  to 
liave  it  repaid  to  him,  and  that  therefore  it  paaaea 
to  the  traatee  in  bankruptcy.  I  anee,  therefore, 
tiiaii  tiie  appeal  mnat  be  dismiasM,  and  that  the 
croaa-appeal  moat  be  allowed. 

BoKKS  L.J. — I  ajpree.  With  regard  to  the 
appeal  of  Roberta,  it  la  <dear  that  it  cannot  auc- 
iseed,  and  I  have  nothing  to  add  upon  that  part  of 
the  caae.  The  croaa-appeal  ot  the  truatee  in 
bankraptoy  ffi^ea  rise  to  questions  of  aome  diffi- 
aaitj,  bat  1  think  that  it  mnat  anooeed.  It  moat 
be  borne  in  mind  that  the  interpleader  iaaue  ia  not 
between  the  partiea  to  the  wagering  contract,  bat 
is  between  one  party  to  the  wager  and  a  peraon 
who  daima  throogh  nim.  Therefore,  when  rightly 
vnderatood,  this  ia  only  a  caae  in  which  the  bank- 
mpt  raiaea  againat  hia  trustee  in  bankruptcy  the 
-qoestion  wheuier  the  bankrupt  ia  entitled  to  keep 
tne  money  in  hia  own  pocket  because  he  acquired 
it  by  meana  of  a  gaming  contract.  It  ia,  therefore, 
a  caae  in  which  the  bankrapt  alone  raiaea  the 
-qneaiaon  of  the  Graining  Act  in  order  to  keep 
money  in  hia  own  pocket  aa  againat  hia  trustee  in 
bankraptoy.  I  think  (hat  the  circumatancea  of 
-tiiis  interpleader  amount  to  this,  that  the  atake- 
holdera  Imre  treated  the  money  aa  belonging  to 
Boberta,  and  that  the  only  queation  ia  whether 
Boberta,  or  the  person  claiming  through  him,  is 
-entitled  to  receive  it.  The  money  muat  oe  treated 
aa  if  it  had  been  paid  to  Boberta,  and  the  queation 
had  ihtai  arinen  whether  the  trustee  in  bank- 
raptoy could  get  it  from  him.  I  agree  in  what 
has  been  aaid  as  to  the  care  which  ought  to  be 
taken  by  the  court  in  granting  an  interpleader 
issue  in  cases  of  gaming  transactiona ;  it  ought 
not  to  be  granted  in  caaes  where  the  parties  to  a 
wager  are  the  parties  applying  to  the  court.  That 
is  not,  however,  this  caae ;  it  is  only  a  caae  between 
the  bankrupt  and  his  trustee  in  bankmptoy, 
in  which  the  bankrapt  tries  to  set  up  the  fact  that 
there  waa  a  gaming  transaction  in  order  to  prevent 
Us  trustee  in  bonkraptcy  from  getting  the 
money. 

Appeal  diimiiiied.     Crots-appeal  aUotoed. 
Solicitors  for  the  appellant,  Letts  Brothen, 
Solicitora    for    the    respondent,     Roteoe    and 
Sinek». 


June  26  and  Jvly  9. 

<Before  Smith,  W11JJA.MS,  and  Bohbb,  L.JJ.) 

Be  Dkakin  ;  Ex  parte  Gathcabt.  (a) 

AFFKAI,  FKOM  THB   QUSXR'S  BKNCH   DIVISION. 

Traetiee — 8eque»traiion — Order  for  payment  of 
eoste — "  Order  requiring  any  person  to  do  an 
act " — Indorsement  of  order — Personal  service — 
■Affidavit  cf  service — Rules  of  Supreme  Court, 
Order  XLL.  r.  b— Order  XLIIL,  rr.  6,  7. 

An  order  requiring  a  person  to  pay  costs  is  not 
"  on  order  requiring  any  person  to  do  an  act  " 
untkin  the  meaning  of  Ordxr  XLL,  r.  5. 

The  issue  of  a  writ  of  sequestration  to  enforce 
payment  of  costs  is  reguMted  by  rule  7  and  not 
byruUe  of  Order  XLIIL 

for  siuh  a  vtrit  to  issue  it  is  not  necessary  that  the 
order  to  pay  costs  shoidd  have  been  personally 
served  or  indorsed  with  the  memorandwm  pre- 
leribed  &y  Order  XLL,  r.  5,  or  that  any  affidavit 

(<>  Bepoited  by  J.  H.  WajJAiu,  Ew|.,  BuTiater«t-Law. 


should  establish  the   fact  of  such   service    or 

indorsement. 
Appbal  from  an  order  of  Ghannell,  J. 

Order  XLL,  r.  5,  provides  that 

Every  judgment  or  order  made  in  any  case  or  matter 
requiring:  any  person  to  do  an  wjt  thereby  ordered  shall 
state  the  time,  or  the  time  after  aervioe  of  the  judg- 
ment OT  order,  within  whioh  the  act  ia  to  be  done,  and 
upon  the  oo|iy  of  the  judgment  or  order  whioh  iiaH  be 
■erred  upon  the  person  required  to  obey  the  sune  there 
•hall  be  indorsed  a  memorandum  in  the  words  or  to  the 
effeot  following :  "  If  yon,  the  within-named  A.  B., 
neglect  to  obey  this  judgment  [or  order]  by  the  time 
therein  limited,  yon  will  be  liable  to  process  of  execution 
for  the  pnrpoae  of  compelling  yoa  to  obey  the  same  judg- 
ment [or  <nder]." 

Order  XLIII.,  r.  6,  providea  that 

Where  any  person  is  by  any  judgment  or  order  directed 
to  pay  money  into  court,  or  do  any  other  act  in  a  limited 
time,  and  after  due  service  of  such  judgment  or  order, 
refuses  or  neglects  to  obey  the  same  aooording  to  the 
exigency  thereof,  the  person  prosecuting  such  judgment 
or  order  shall,  at  the  expiration  of  the  time  limited  for 
the  performanoe  thereof,  be  entitled,  without  obtaining 
any  order  for  that  pnrpose,  to  issue  a  writ  of  sequestration 
against  the  estate  and  effects  of  saoh  disobedient  person. 
Sooh  writ  of  sequestration  shall  have  the  same  effect  as 
a  writ  of  sequestration  in  Chancery  had  before  the  oom- 
menoement  of  the  principal  Act,  and  the  proceeds  of  such 
■eqnestration  may  be  dealt  with  in  the  same  manner  aa 
the  proceeds  of  writs  of  sequestration  were  before  the 
same  date  dealt  with  by  the  Court  of  Chancery. 

Order  XLIIL,  r.  7,  providea  that 

No  subpcena  for  the  payment  of  costs,  and,  unless  by 
leave  of  the  court  or  ■  jndge,  no  sequestration  to  enforoe 
such  payment  shall  be  issued. 

In  Julv  1899  F.  Deakiu,  a  solicitor,  obtained 
on  appeal  from  the  judge  in  ohambera  an  order 
from  the  Court  of  Ap{Mal  for  taxation  of  a  bill  of 
coats  by  Master  Wilbwfuroe. 

The  court  directed  that  the  ooata  of  the  appeal 
and  of  the  hearing  below  should  be  dealt  with  by 
the  same  master,  who  ahonld  certify  the  amount 
due  and  by  whom  to  be  paid. 

On  the  11th  May  1900  the  master  certified  that 
the  costa  of  the  appeal  and  of  the  hearing  in  the 
court  below  had  been  taxed  and  allowed  at 
372.  3a.  lOd.,  and  directed  them  to  be  paid  by  Mrs. 
Oathcai-t  to  P.  Deakin 

The  costa  were  not  paid,  and  F.  Deakin  took  out 
a  anmmona  for  liberty  to  iaaue  a  writ  of  aequea- 
tration  against  Mrs.  «;athcart  for  her  contempt  in 
ftulin^  to  pay  the  anm  of  372.  3s.  lOd.  directed  to 
be  paid  aa  above  atated. 

The  affidavits  in  support  of  the  application 
stated  that  letters  had,  on  behalf  of  F.  Deakin,  been 
written  addreeaed  to  Mrs.  Cathcart  and  her  solicitor 
inclosing  copies  of  the  master's  allocatur,  and 
adding  tha^  unleaa  the  amount  were  paid  by  a 
named  day,  steps  would  be  taken  to  obtain  a 
sequestration  onler.  That  the  letter  to  the  soli- 
citor of  Mrs.  Cathcart  was  posted  to  him  and  was 
afterwards  seen  by  Mr.  Bickurds,  of  the  firm  of 
Morris  and  Bickarda,  solicitors  to  F.  Deakin,  in 
the  hands  of  the  clerk  to  Mrs.  Cathcart's  solicitor. 
That  the  letter  addressed  to  Mrs.  Cathcart  herself 
was  taken  by  Mr.  Bickards  to  the  hotel  where 
the  lady  resided.  That  Mr.  Bickards  inquired  of 
the  porter  if  Mrs.  Cathcart  was  in  her  room,  and 
waa  told  that  she  was.  He  aaked  the  porter  to 
say  that  a  representative  of  Morria  and  Kickarda 
wished  to  serve  her  with  a  master's  certificate  and 
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order.  The  porter  went  upstairs  to  deliver  the 
messaee  and  returned  shortly  afterwards  saying 
that  Mrs  Cathoart  said  she  was  not  at  home  to 
Messrs.  Morris  and  Riokards,  and  declined  to  see 
their  representative.  The  solicitor  then  handed  to 
the  porter  the  letter  and  its  enclosures  and  asked 
him  to  take  it  upstairs  to  Mrs.  Cathcart.  The 
porter  again  went  npstairs  and  returned  saying 
that  he  had  delivered  the  letter  and  its  enclosures 
personally  to  Mrs.  Cathcart.  There  was  no  affi- 
davit by  the  porter. 

On  the  14ui  May  Mrs.  Cathcart  called  on  Mr. 
Deakin  and  defied  him  to  get  an  order  for  seqnes- 
ti-ation,  informing  him  at  the  same  time  that  she 
had  changed  her  solicitor. 

On  the  19th  M^  the  master  made  an  order  for 
a  sequestration.  Mrs.  Cathcart  appealed  to  Chan- 
nell,  J.  in  chambers,  who  made  the  following 
order:  "Appeal  dismissed  with  costs.  Connsef 
Leave  to  appeal.  Stay  pending  appeal.  This  leave 
does  not  mean  that  the  appeal  is  in  any  way  en- 
couraged.   May  24, 1900.* 

Mrs.  Cathcart  appealed  to  the  Court  of  Appeal. 

At  the  hearing  before  the  Court  of  Appeal 
further  affidavits  were  allowed  to  be  read,  &om 
which  it  appeared  that  on  the  15th  May  F.  Deakin 
himself  wrote  to  Mrs.  Cathcart  a  leMer  in  these 
terms: 

Dear  Madam, — ^I  have  heard  from  Hz.  Biokards  of 
his  interview  with  yon  yesterday.  I  have  not  the  alighteit 
wish  to  intrade  mjeelf  upon  yon,  but  it  is  only  fair  to 
yon  to  point  ont  that  the  oosts  whioh  were  taxed  and 
allowed  against  yon  last  week  in  the  presence  of  yonr 
■oUoitor,  and  to  reoover  whioh  I  have  instmoted  Mr. 
Biokards  to  apply  for  a  leqaeitration,  are  not  those 
due  to  me  on  my  bill  of  ooats,  bat  are  the  oosts  of  my 
snooesafnl  appeal  to  the  Conrt  of  Appeal,  whioh  the  Court 
of  Appeal  directed  should  be  paid  as  the  maater  direoted, 
and  the  master  has  direoted  that  yon  are  to  pay  them. 
I  have  by  this  post  initntoted  Mr.  Biokards,  nnless  these 
ooats  are  paid  to  him  by  tan  o'olook  to-morrow  morning, 
to  file  the  neoeaiary  affidavit  and  apply  for  a  sequestra- 
tion ;  bat  I  hope  yon  will  pay  the  amount  and  so  prevent 
other  ooBta  being  inonrted  which  moat  of  oonise  fiall 
upon  yourself,  Ae. 

On  the  21st  May  he  wrote  again,  as  follows : 
Dear  Madam, — I  heard  this  morning  from  the  soli- 
oitois  who  are  representing  me  that  they  have  obtained 
an  order  for  a  writ  of  sequestration  to  issue  against  you 
because  you  have  refused  to  pay  the  371.  St.  lOd.  costs. 
It  is  tax  from  my  wish  to  put  yon  to  the  cost  of  ezeou- 
tion  of  this  writ,  whioh,  as  yon  know  from  your  long 
experience  of  such  matters  will  not  be  a  small  sum,  and 
I  trust  yoa  will  forgive  me  for  suggesting  that  yon 
should  pay  what  ia  due  to  me  under  the  order  of  the 
Ckmrt  of  Appeal  and  so  prevent  these  extra  coats  being 
incurred.  ,  .  ,  It  ia  not  my  wiah  to  be  in  conflict 
with  yon  at  all,  but  this  course  has  been  rendered  quite 
unavoidable  by  the  attitude  which  yonr  late  legal  adviser 
has  adopted  towards  me,  ifcc. 

No  reply  was  ever  sent  to  either  of  these  letters. 

Firmin^er  for  the  appellant. — ^Tbe  master  had 
no  jurisdiction  to  order  the  writ  of  sequestration 
to  issue.  The  order  to  pay  costs  was  not  indorsed 
with  the  memorandum  prescribed  by  Order  XLl., 
r.  5,  to  the  effect  that  the  party  disobeying  the 
order  will  be  liable  to  process  of  execution. 
Secondly,  the  order  was  noc  personally  served  as 
required  by  the  same  order  and  rule.  Indorse- 
ment and  personal  service  are  both  necessary 
before  a  wnt  of  sequestration  can  issue  under 
Order  XLLQ.,  r.  6.    Moreover  in  Stoekton  Foot- 


ball  Company  v.  Oaaton  (72  L.  T.  Bep.  490 ;  (1895> 
1  Q.B.  453)  it  was  held  that  the  affidavit  of  servioe 
must  state  that  the  order  was  indorsed  as  directed^ 
But  there  is  no  evidence  before  the  court  that 
the  order  for  the  payment  of  costs  was  so  indorsed. 
There  are  therefore  three  defects,  any  one  of  which 
would  put  it  ont  of  the  power  of  the  court  or  a- 
judge  to  allow  this  writ  of  sequestration  to  isstie. 
The  writ  is  punitive  in  its  character  {Hulbert  v. 
Cathcart,  70  L.  T.  Rep  658;  (1894)  1  Q.  B.  244), 
and  before  the  writ  can  issue  all  the  formalitiea 
prescribed  for  the  protection  of  the  alleged  debtor 
must  be  strictly  complied  with. 

B.  M.  Bray,  Q.C.  and  H.  J.  TurreU  for  the  re- 
spondent.— A  sequestration  for  neglect  to  comply 
with  an  order  for  the  payment  of  costs  is  governed 
by  Order  XLIII.,  r.  7.  It  is  not  an  order  re- 
quiring any  person  to  do  an  act  within  th»- 
meaning  of  Order  XLI.,  r.  5,  which  contemplates 
an  order  tn  do  an  act  within  a  specified  time.  An 
order  to  pay  costs  need  not  specify  any  time 
within  whioh  the  costs  are  to  be  paid,  but  never- 
theless a  writ  of  sequestration  may  issue  by  leave  of' 
the  court  or  a  judge  if  the  order  is  not  obeyed  : 
Be  Luniley ;  Bx  parte  Cathcart,  70  L.  T.  Bep.  780 ;. 
(1894)  2  Ch.  271. 

It  is  clear,  therefore,  that  an  order  to  pay  costs  is. 
not  within  the  purview  of  Order  XLL,  r.  5,  and 
coast-quently  it  need  not  be  indorsed  or  personally 
served  as  prescribed  by  that  order  and  rule.  Under 
Order  XLIII.,  r.  7,  the  applicant  for  the  writ  ot 
sequestration  applies  in  chambers  before  a  master 
who  takes  all  the  circumstances  into  considera- 
tion, and  if  it  appears  to  him  that  the  person 
alleged  to  be  guily  of  contempt  has  had  notice  of' 
the  order  to  pay  and  has  contumaciously  refoaed 
to  obey  it,  then  in  the  exercise  of  his  discretion 
the  master  or  judge  allows  or  refuses  the  writ : 
flutbert  V.  Cathcart,  75  L.  T.  Itop.  302;  (1896) 
A  C.  470. 

On  the  facts  stated  in  the  affidavits  it  is  quite 
clear  that  Mrs.  Cathcart  had  notice  of  the  order 
and  refused  to  obey  it. 

Firminger  in  reply. — In  Be  Lumley ;  Ms  part» 
Catheart  {vbi  trip.).  Order  XLL,  r.  5,  was  not- 
brought  to  the  notice  of  the  court.  The  memo> 
randum  prescribed  by  that  order  and  rule  must  be- 
indorsed  upon  aU  orders,  whether  served  personally 
or  not  {Hamjaden  v.  WaUvi,50  L.  T.  Bep.  515  ;  26. 
Ch.  Div.  74o),  except  such  as  are  merely  pro- 
hibitive : 

S«lou«  V.  Ooydoa  Local  Board,  53  L.  T.  Snip.  209. 
It  is  uujast  that  this  writ  should  issue  to  compel 
payment  of   these  costs  till  all  the  transaotions 
and  accounts  between  these  parties  are  settled  and 
adjusted. 

Smith,  L.J. —  In  my  opinion  the  order  of 
Channell,  J.  affirming  the  master  was  perfectly 
right.  Bv  an  order  of  the  Court  of  Appeal 
Master  Wilberforoe  was  directed  to  tax  certain 
costs,  and  to  certify  by  whom  they  should  be  paid. 
The  master  taxed  the  costs  at  37Z.  10a.,  and  ma^ds 
an  order  on  Mrs.  Cathcart  to  pay.  There  is  not 
the  least  doubt  that  Mrs.  Cathcart  was  aware  of 
this  order,  and  knew  that  if  she  did  not  pay  pro- 
ceediuKs  by  way  of  sequestration  would  be  issued. 
The  affidavits  establiah  that  she  would  not  pay, 
that  the  solicitor  wrote  a  considerate  letter 
begging  her  not  to  drive  him  to  extremities,  and 
incur    further    oosts.     That   letter   was  never 
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answered,  and  the  solicitor  iastied  a  anminoiLS  for 
an  order  for  seqnestration.  The  matter  has  been 
before  the  master  and  the  judge  where  the  points 
sow  raised  were  not  taVen.  I  will  deal  with  them 
presently.  Those  points  failing,  an  appeal  is 
made  to  as  ad  Tnisericordiam  to  order  payment 
of  these  costs  to  be  deferred  till  other  accounts 
between  the  parties  have  been  settled.  I  shall 
make  no  snch  order.  The  three  points  taken  are 
these :  f^rst,  that  npon  the  order  of  the  master 
there  is  no  indorsement  warning  that  process  of 
execution  wonld  issue  on  failure  to  obey  the 
order;  secondly,  that  there  was  no  personal 
service;  and  thirdly,  no  snfScient  affidavit  of 
personal  service.  It  is  contended  that  therefore 
Order  XLL,  r.  6,  and  Order  XLIIL,  r.  6,  have 
been  sinned  against.  But  those  orders  and  rules 
deal  with  acts  to  be  performed  within  a  specified 
time,  and  have  nothing  to  do  with  orders  for 
I»yment  of  costs,  which  need  not  specify  any 
time  for  ^yment.  Order  XLIII.,  r.  7,  is  the 
Older  relatmg  to  payment  of  costs,  and  nothing  in 
that  role  has  been  contravened.  The  effect  of 
these  roles  has  been  dealt  with  by  Lindley,  L.J. 
in  Be  Lumley ,-  Ex  parte  Cathcart  (ubi  sup.). 
Having  considered  the  effect  of  rule  6,  tiie  learned 
Lord  Justice  cites  role  7,  and  continues  in  these 
words :  "  Patting  those  rules  together  and  bearing 
in  mind  the  old  practice  that  the  subpoena  never 
specified  the  particular  date  of  payment,  it  seems 
to  me  that  the  practice  which  has  prevailed  ever 
nnoe  1883  is  right,  that  is  to  say,  that  an  order 
for  a  sequestration  to  issue  for  costs  can  be  made 
on  special  application  to  tiie  judge  without  any 
four  day  order  having  been  made."  I  only  add 
that  as  regards  the  merits  there  is  not  the 
slightest  donbt  where  they  lie.  This  appeal  most 
be  dismissed. 

WiLUAMS,  L.J. — I  agree.  Much  argument 
has  been  addressed  to  ns  on  the  effect  of  Order 
XLI,  r.  5,  dealing  with  a  judgment  or  order  re- 
qoiring  a  person  to  do  an  act.  It  is  said  that  an 
order  to  pay  costs  is  an  order  to  do  an  act.  If  Order 
XLII.,  which  deals  with  execation,  is  looked  at,  it 
is  plain  that  an  order  to  pay  costs  is  not  an  order 
to  do  an  act  within  the  meaning  of  Order  XLL, 
r.  5.  The  distinction  between  the  two  is  to  be 
seen  in  rales  4,  5.  and  6,  and  particularly  in 
mie  7  of  Order  XLII.  The  result  has  been 
pointed  ont  by  Lindley,  L.J.  in  Be  Lumley  ;  Ex 
forte  Catheart  (vbi  sup.)  that,  with  reference  to 
sequestration  for  non-payment  of  costs,  recourse 
most  be  had  to  Order  XLIII.,  r.  7.  As  I  under- 
stand the  judgment  of  Lindley,  L.J.  in  that  case 
the  whole  of  the  earlier  practice,  the  issue  of  a 
snb^na  and  snbeequent  issue  of  a  writ  of  seques- 
tration for  disobedience  to  the  subpoena,  is  done 
away  with.  The  effect  of  rule  7  is  that  the  judge 
before  whom  the  matter  comes  has  a  discretion 
whether  he  will  make  an  order  for  sequestration 
for  non-payment  of  costs.  No  judge  would  make 
an  order  unless  satisfied  that  the  order  for  the 
payment  of  the  costs  had  come  to  the  notice  of 
the  person  ordered  to  pay  and  that  he  was  con- 
tamacionsly  refusing  to  obey  it.  Rule  7  leaves  it 
to  the  discretion  of  the  judge.  Here  the  judge 
has  made  the  order,  and  we  see  no  reason  to  alter 
that  order. 

BovBB,  L.J. — ^I  am  of  the  same  opinion.  11 
the  judgment  in  Be  Lumley ;  Ex  parte  Cathcart 
is  carefully  considered  it  will  be  foand  to  cover 

Voi  Lxxxin.,  ai30». 


all  the  points  taken  for  the  appellant.     On  the 
merits  the  order  of  ChanneU,  J.  is  clearly  right. 

Appeal  dismissed. 

Solicitor  for  the  appellant,  /.  A,  Lound. 

Solicitors   for    the     respondent,    Morris   and 
Bickards. 


Thursday,  July  12. 
(Before  Smith,  Wili.ia.ii8,  and  Bomiib,  L.JJ.) 

HoVENDElir  AND  SONB  V.  MlLLHOFF.  (a) 
APPLICATION  FOE  A  NEW  TBIAI,. 

Principal  and  agent — Secret  commission — Bribe — 
Action  against  briber — Money  had  and  received 
— Am<yunt  recoverable. 
The  ascertained  amount  of  bribes  given  by  a  vendor 
to  the  buying  agent  of  a  purchaser  fmiy  be  re- 
covered by  the  purchaser  from   the  vendor  as 
money  had  and  received. 
The  court  viiU  not  inquire  into  the  motive  of  the 
vendor  in  giving   the    bribe,  and   there  is  an 
irrebuttable   presumption  that    the    agent  was 
influenced  by  the  bribe. 
Semole  also,  that  as   between  vendor   and  pur. 
chaser,  the  true  price  of  the  thing  purchased  is 
less  than  the  cunount  charged  by  the  amount  of 
the  bribe 
This  was  an  application  for  judgment  or  a  new 
trial  in  an  action  which  had  been  tried  before 
Grantham,  J.  with  a  jury. 

The  plaintiffs  carried  on  business  as  wholesale 
perfumers  and  hairdressers'  snndrymen. 

The  defendant  was  prior  to  the  year  1886  and 
thenceforward,  until  the  31st  Mav  1898,  a  member 
of  the  firm  of  Drapkin  and  Millnoff ,  who  carried 
on  business  as  wholesale  tobacconists. 

On  the  Slat  May  1898  that  firm  was  dissolved, 
and  from  that  date  the  defendant  carried  on 
business  alone  under  the  name  of  Drapkin  and 
Millhoff. 

For  the  purpose  of  purchasing  cigars  and 
cigarettes  the  plaintiffs  employed  certain  persons 
as  buyers,  npon  whose  judgment  they  relied  and 
to  whom  they  paid  salaries  and  bonuses  in  pro- 
portion to  profits.  It  was  the  daty  of  these 
buyers  to  order  and  get  for  the  plaintiffs  the 
necessary  supply  of  cigars  and  cigarettes  for  use 
in  their  business  on  the  best  trade  terms.  The 
defendants  from  Jan.  1886  till  the  14th  Aug. 
1899,  the  date  of  the  writ  of  this  action,  had  sup- 
plied the  plaintiffs  with  large  quantities  of  cigars 
and  cigarettes  for  which  <£e  plaintiffs  had  paid 
npwards  of  28.0002. 

In  July  1899  the  plaintiffs  discovered  that 
regularly  at  Ohristmas  and  Midsummer  during 
the  whole  period  of  their  connection  with  the 
defendant,  ne  or  the  firm  of  which  he  was  a 
member  had  made  gifts  of  money  in  the  nature 
of  bribes  to  the  plaintiffs'  buyers  which  were  cal- 
culated as  amounting  in  all  to  some  710Z,  or  about 
2^  per  cent,  on  the  invoice  price  of  the  goods  sold 
and  delivered  to  the  plaintiffs. 

The  plaintiffs  on  discovering  this,  commenced 
the  present  action  against  the  defendant  alleging 
a  conspiracy  between  him  and  the  buyers  to 
charge  the  plaintiffs  with  prices  pretended  to  be 
due  and  owing  by  the  plaintiffs  to  the  defendant's 
firm,  and  furuier  alleging  that  the  defendant  had 

(a)  Beported  bj  E.  Mahlit  Siote,  Biq.,  B(iTlM«r«t-L»w. 
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S'ven  money  bribes  to  the  plaintiifs'  bnyers  for 
6  parpose  of  farthering  the  frauds  and  cjon- 
oeaJin^  the  perpetration  thereof  whereby  the 
plaintifta  had  been  indnoed  to  pay  the  sums  of 
money. 

Th^  claimed  (1)  an  aooount  of  all  moneys  paid 
by  the  defendant  or  hia  firm  to  the  pluntiCs' 
buyers  and  payment  to  the  plaintiffs  of  the 
amount  thereof ;  (2)  An  aooount  of  all  dealines 
and  transactions  between  the  plaintiffs  and  the 
defendant  or  hia  firm,  and  repayment  of  the 
amount  of  all  foanduloit  OTerohai^^ ;  (3)  lOOOZ. 


At  the  trial  Orantham,  J.  left  several  questions 
to  the  jury  in  answer  to  which  they  found  (1) 
that  the  ddendant  did  not  fraudulently  conspire 
with  the  plaintiffs'  buyers  or  any  of  them  to 
obarse  the  plaintiff  excessive  prioes  for  the  goods 
boognt  from  the  defendant  or  his  firm ;  (2)  that 
the  prices  at  which  the  defendant  or  hia  firm  ha^ 
sold  to  the  plaintiffs  were  not  in  fact  excessive ; 
(3)  that  the  payments  made  to  the  plaintiffs' 
buyers  by  the  defendant  or  his  firm,  admittedly 
unknown  to  the  plaintiffs,  had  an  eifect  on  the 
minds  of  the  buyers  in  favour  of  the  defendant 
in  indndng  the  buyers  to  give  orders  for  the 
goods,  and  to  pay  the  prices  stipulated  for  them. 
Grantham,  J.  tlien  left  the  amount  of  damages 
to  the  jury,  who  found  (4)  that  the  damages 
amounted  to  one  farthing. 

Upon  these  findings  the  learned  judge,  oon- 
sidenng  that  the  case  presented  by  the  plaintiffs 
was  substantially  one  of  conspiracy,  and  that 
upon  that  charge  they  had  failed,  and  that  they 
had  secured  only  a  technical  victory  on  the  minor 
part  of  the  case,  gave  judgment  for  the  defen- 
dant. 

The  plaintiffs  moved  for  judgment  or  a  new 
trial. 

JeW,  Q.O.  and  H.  Courthope  Mtmroe  for  the 
appeUants. — The  learned  judge  ought  to  have 
dirocted  the  jury  that  the  appeUants  were  entiUed 
to  recover  at  least  the  amount  of  the  bribes. 
They  were  overcharge  by  that  amount  which 
may  accordingly  be  recovered  either  from  the 
agents,  or  from  the  briber : 

Baljord   Corporation  v.  Lavtr,  63  L.  T.  Bep.  658 : 

(1891)  1  Q.  B.  168  ; 
Orant  ▼.  OM  Saiploration  and  D«velopm»nt  Byndi' 

eate,  82  L.  T.  Bap.  5  ;  (1900)  1  Q.  B.  233 ; 
Scihickle  v.  Larmrenet,  2  Times  L.  Bep.  776. 

It  matters  not  that  the  prioes  paid  by  the  appel- 
lants were  in  fact  no  higher  than  the  ma»et 
prices.  [Smith,  L.J.  referred  to  Shipway  v.  Broad- 
wood,  8(7  L.  T.  Rep.  11 ;  (1899)  1  Q.  B.  369.]  The 
respondent  cannot  deny  that  he  has  received  as 
the  price  of  the  goods  a  sum  of  7002.  which  he 
was  willing  to  pay  to  the  appellants'  agents.  He 
cannot  in  fairness  and  equity  withhold  that  sum 
from  the  appellants  who  can  on  the  authorities 
dted  recover  the  amount  as  money  had  and 
received.  The  appellants  endeavoured  to  prove 
that  the  respondent  had  charged  lower  prices  to 
other  customers,  and  failed  to  establish  that  point. 
Hence  the  finding  of  the  jury. 

E.  MarthaU  HaU,  Q.O.  and  B.  E.  Moore  for  the 
respondent. — A  bribe  not  made  in  pursuance  of 
an  agreement  cannot  be  recovered.  No  case  baa 
deddiad  that,  where  the  prioes  are  not  swollen  by 
the  amount  of  the  bribes,  the  amount  of  the  bribes 
can  be  recovered  from  the  briber.  Here  the  prioes 


charged  were  in  fact  the  lowest  prices.    Fraad  is 
the  essence  of  the  action  : 

Land*  AUotmgnt  Company  v.  Broad,  2  Muiaoa 
470. 
There  is  no  evidence  here  of  fraud,  or  of  any 
intention  to  defraud.  No  doubt  when  the  bribes 
were  proved  the  onus  lay  upon  the  respondent  to 
prove  that  the  -  prioes  of  the  goods  were  not 
mcreased.  But  the  respondent  has  satisfied  that 
onus.  [BoMEB,  L.J. — "Fhe  whole  point  is  whether 
the  vendor  can  be  heard  to  say  that  the  price  of 
the  goods  was  not  affected  by  the  bribe  he  has 
given.] 

Ooonsel  for  the  appeUants  were  not  called  upon 
in  reply. 

The  Court  having  intimated  that  the  learned 
judge  below  ought  to  have  directed  the  jury  that 
the  measure  of  damages  was  the  amount  of  the 
bribes,  counsel  were  asked  whether  the  amount 
could  not  be  agreed  upon  to  avoid  a  new  trial. 
The  amount  was  agreed  at  4002. 

Smith,  L.J. — ^The  plaintiffs  in  this  case  had  for 
many  years  purchased  from  the  defendant  oiears 
and  cigarettes  amounting  in  value  to  some  28,5u(M. 
In  the  year  1899  they  found  out  that  during  a 
period  of  twelve  years  the  defendant  had  been  in 
the  habit  of  paying  to  their  agents  2^  per  cent,  of 
the  invoice  price  of  the  goods  sold  to  them.  These 
bribes  had  in  fact  been  paid  by  the  defendant  to 
the  plaintiffs'  agents  without  the  knowledge  of 
the  plaintiffs,  who  had  no  idea  that  they  were  in- 
cluding in  the  price  of  the  goods  this  24  per  oent. 
As  soon  as  they  discovered  the  facts,  the  plaintiffs 
issued  a  writ  indorsed  with  a  claim  for  the  re- 
oovery  of  the  amount  of  secret  commissions  wronf- 
fuUy  paid  by  the  defendant  to  the  plaintiS* 
servants  or  agents,  and  for  the  return  of  moneys 
overdiarged  m  respect  of  goods  sold  and  delivered 
by  the  dafendant  to  the  plwutiffs,  and  for  an 
account  and  for  damages  for  conspiracy.  A  state- 
ment of  claim  was  deuvered  alleging  a  conspiracy 
to  defraud,  and  alternatively  cUiming  the 
amount  of  the  bribes  as  money  had  and  received. 
The  conspiracy  was  negativedby  the  jury,  and  the 

question  is,  whathar  fVift  i^Tir[|miTir  qt  f^A  ^>|^ih«a  paid 

by  the  defendant  to  thfl-plfintf'ffa'  tgonfa'  wif■tlfkn^ 

the  Knowledge  of    f^  plninfiffo  nar,  'nr    /»Qn../>«-     be 

riacovered  by  tha-pIiintifCdJEooLthe  defendant.  It . 
seems  to  me  clear  ?rom  the  judgments  in  Cor. 
poraHon  of  Salford  v.  £««er  (u&t  tup.)  and  in 
Grant  v.  Gold  Exploration  and  Development  8yn. 
dieate  {ubi  tup.)  that,  inasmuch  as  the  amount  ot 
the  bribes  has  been  quantified,  it  can  be  recovered 
as  money  had  and  received.  At  the  trial  the  j  ory 
found  that  bribes  were  given  by  the  defendant  to 
the  plaintiffs'  agents,  and  that  the  damages,  not- 
withstanding this,  amount  to  ooe  farthing.  That 
is  an  absurd  verdict.  If  a  vendor  bribes  a  par- 
chaser's  agent,  of  course  the  purchase  money  is 
loaded  by  the  amount  of  the  bribe.  It  cannot  be 
denied.  In  this  case  the  purchase  money  was 
28,0002.,  in  which  was  included  the  7002.  given  to 
the  purchasers'  agents.  Of  course  tbe  vendor 
would  have  sold  the  ^oods  for  28,0002.  less  7002. 
Therefore  he  has  in  his  pocket  7002.,  money  of  the 
purchasers.  That  7002.  he  must  disgorge.  That 
is  the  cause  of  action  here.  When  a  purchaser 
finds  out  thia  atate  of  thinsa,  he  may  call  upon 
hia  agent  or  the  vendor  to  diagorge.  In  Corporci. 
turn  of  Salford  v.  ijever  (ubi  sup.)  the  Master  of 
the  Molls  said :  "  The  third  person  was  bound  to 
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paj  back  the  extra  prioe  which  he  had  received, 
and  he  oonld  not  absolTe  himself  or  diminiah  the 
danu^ea  by  reason  of  the  principal  havine 
reooToed  from  the  agent  the  brioe  which  he  had 
reoeived."  When  it  was  proved  at  the  trial  that 
the  bribes  had  been  paid,  the  direction  to  the  jury 
ought  to  have  been  toat  the  amonnt  which  could 
be  recovered  as  money  had  and  received  was  the 
amoimt  of  the  bribes.  Bat,  instead  of  ao  direct- 
ing the  jury,  the  learned  judge  left  to  them 
the  amoimt  to  be  recovered.  They  foond  one 
fartiiing.  That  verdict  cannot  stand.  The 
learned  jadge,  instead  of  entering  judgment  for 
the  defendant,  ought  to  have  directed  the  jury 
that  the  plaintiffs  were  entitled  to  judgment  for 
TOOL  Jndgment  must  be  entered  for  the  plain- 
tiib  for  4001.,  the  amount  they  have  agreed  to 
take. 

Williams,  Ii.J. — I  agree.  It  is  just  possible 
that  the  jury  did  not  mean  to  deal  with  the  2}  per 
cent,  and  that  they  meant  to  say  that  the  charges 
made  by  the  defendant  for  the  cigars  were  no 
more  than  the  ordinary  prices  in  the  market. 
This  is  an  action  against  a  briber  in  which  the 
plaintifh  seek  to  recover  from  him  the  amount  of 
Uie  bribe.  In  Qrani  v.  Gold  Exploration  and 
Dndopment  Svndieaie  (iM  sup.),  Collins,  L.J. 
Bud,  "  Where  the  buyer  elects  not  to  rescind  the 
«ale,  but  can,  nevertheless,  point  to  a  specific  snm 
over  and  above  what  must  be  taken  as  between 
tiw  parties  to  be  the  real  price,  which  has  found 
its  way  into  the  vendor's  pocket  as  a  result  of  a 
•ale  so  effected  "— t.e.,  through  a  commission  paid 
to  the  purchaser's  agent — "  he  is  entitled  to  recover 
it  back.  When  the  sum  is  thus  lianidated  and  in 
the  hands  of  the  vendor,  I  think  it  would  be 
clearly  contra  xqwtm  et  bonum  that  he  shoold 
retain  it.  I  think  that  if  he  takes  the  hazardous 
coarse  of  paying  a  sum  to  the  buyer's  asent  in 
order  to  aeonre  his  help,  and  does  not  himself 
oommnnicate  it,  he  must  at  least  aco^t  tJie  risk 
of  the  agent's  not  doing  so.  He  has  taken  a 
coarse  wmch  can  be  valiuted  only  by  actual  dis- 
cloeore  to  the  opposite  prindpal,  and  as  a  result 
of  it  he  is  in  possession  of  a  sum  which,  whether 
the  bargain  stands  or  is  rescinded,  never  ought  to 
have  been  paid  by  the  buyer,  or  found  its  way 
into  the  pocket  of  the  seller.  He  is  responsible 
as  for  money  had  and  received  to  the  use  of  the 
bi^er."  If  that  be  so,  there  can  be  no  question 
that  in  this  case,  whatever  the  amount  of  the 
bribes  is  proved  to  be,  that  amount  can  be 
noovered  nx>m  the  agent.  I  used  to  think  that 
^  action  against  the  briber  was  an  action  of 
fnnd  aonndme  in  damage;  bat  the  judges  in 
Corjaoraiion  ofSal/ord  v.  Ji«e«r  (*W  sup.)  did  not 
hold  out  muoh  encouragement  to  me  in  that  view. 
In  Grant  v.  Gold  EBoploraiion  and  Development 
B^ieate  (lAi  rati.)  Collins,  L.J.  took  the  other 
view.  But  it  malres  little  differenoe  in  the  case 
which  view  is  the  right  one,  for  even  assuming  the 
action  agunst  the  briber  were  an  action  sounding 
in  damages,  if  the  evidence  were  conclusive  tluw 
pa}rments  of  commission  had  been  made  to  the 
plaintiffs'  agent,  and  made  to  a  certain  fixed 
imoont  so  uiat  it  was  not  neceasaiy  that  thwe 
•hoold  be  any  inquiry  as  to  the  amount,  it  is  clear 
tint  that  was  the  amount  which  t^e  vendors  were 
^iOiiig  to  allow  the  agents  of  the  porohasers,  and 
it  fidlowB  that  the  vendor  was  willing  to  part  with 
Ua  goods  for  a  prioe  less  hytiia/b  amonnt  tbaa  the 
price  at  which  he  aotnalfy  did  part  with  them. 


Where  that  amount  is  quantified,  that  is  the 
measure  of  damages.  So  that  the  same  amount 
is  recoverable  whether  the  action  is  on  an  indebi- 
tatus count  or  in  damages. 

BOHSS,  L.  J. — The  courts  of  law  of  this  country 
have  always  strongly  condemned  and,  when  they 
could,  piuiahed  the  bribing  of  agents,  and  have 
taken  a  strong  view  as  to  what  constitutes  a  bribe. 
I  believe  the  mercantile  community  as  a  whole 
appreciate  and  approve  of  the  court's  views  on  the 
subject.  But  some  persons  undoubtedlv  hold 
laxer  views.  Not  that  tbese  persons  VSn  the 
ugly  word  "bribe"  or  would  excuse  the  giving 
of  a  bribe  if  that  word  be  used,  but  they  differ 
from  the  courts  in  their  view  as  to  what  consti- 
tutes a  bribe.  It  may,  therefore,  be  well  to  point 
out  what  is  a  bribe  in  the  eyes  of  the  law.  With- 
out attempting  an  exhaustive  definition  I  may 
say  that  the  following  is  one  statement  of  what 
oonstitntes  a  bribe.  U  a  gift  be  made  to  a  coi^- 
dential  aront  with  the  view  of  indaoing  the  agent 
to  act  in  lavour  of  the  donor  in  relation  to  trans- 
actions between  the  donor  and  the  agent's  tarin- 
cipal  and  that  g^  is  secret  as  between  the  donor 
and  the  agentr— that  is  to  sajr,  without  tlM  know- 
ledge and  consent  of  the  principal — then  the  fptt  is 
a  bribe  in  the  view  of  the  law.  If  a  bribe' be 
once  established  to  the  court's  satisfaction,  then 
certain  rules  apply.  Amongst  them  the  following 
are  now  established,  and,  m  my  opinion,  rishtiy 
established,  in  the  interests  of  morality  with  the 
view  of  discouraging  the  practice  of  bribery. 
First,  the  court  will  not  inquire  into  the  donor  s 
motive  in  giving  the  bribe,  nor  allow  evidence  to 
be  gone  into  as  to  the  motive.  Secondly,  the  oonrt 
will  presume  in  favour  of  the  principal  and  ae 
against  {he  briber  and  the  agent  bribed,  that  the 
agent  was  influenced  by  the  oribe ;  and  this  pre- 
sumption is  irrebuttable.  Thirdly,  if  the  a^ent 
be  a  confidential  buyer  of  goods  for  his  principal 
from  the  briber,  the  court  will  assume  as  against 
the  briber  that  the  true  price  o7  the  goods  as 
between  him  and  the  purchaser  must  be  taken  to 
be  less  than  the  price  paid  to,  or  charged  by,  the 
vendor  by,  at  any  rate,  the  amount  or  value  of  the 
bribe.  U  the  purchaser  alleges  loss  or  damage 
beyond  this,  he  must  prove  it.  As  to  the  above 
assumption,  we  need  not  determine  now  whether 
it  could  in  any  case  be  rebutted.  As  at  present 
advised,  I  think  in  the  interests  of  morabty,  the 
assumption  should  be  held  an  irrebuttable  one; 
but  we  need  not  finally  decide  this,  because  in 
the  present  case  there  is  nothing  to  rebut  the 
presumption.  Judgvumt  for  the  plaint^s. 

Solicitors  for  the  appellants,  Gardner  and 
Hovenden. 

Solicitors  for  the  respondent,  BkHw,  Veiieh, 
and  Bond. 
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Saturday,  May  26. 
(Before  Suith,  Williams,  and  Bohxb,  L.JJ.) 

HOLMKS  V.  GSEAT  NOBTHBBN  BaILWAT 

COMPANT.  (a) 

APPBAL  T7NDEB  THB  WOBKHBIT'S  COM PBNSATION 

ACT  1897. 

Employer  and  toorkman — Itijury  by  accident  — 
Compeniation — Accident  aritingout  of  and  in 
the  eourte  of  the  employment— Workman  going 
to  hit  work  —  Workmen'a  Compen*  oHon  Act 
1897  (60  &  61  Viet.  e.  37),  ».  1,  suh-t.  1. 

A  railway  company  directed  an  engine  deaner  in 
their  service  to  go  and  clean  engines  at  H. 
railway  elation,  about  faiur  mH/te  away  from 
the  elation  where  he  Itad  been  regularly  em- 
ployed. The  company  carried  htm  by  their 
train*  to  and  from  H.  railway  station  without 
charge.  On  arriving  at  H.  railway  station, 
instead  of  going  by  the  subway  or  the  bridge 
to  the  engine  shed  where  his  work  lay,  he  walked 
across  the  line  towards  the  shed,  and  was  killed 
by  a  passing  train. 

Held,  that  there  was  evidence  that  the  employmMit 
of  the  workman  began  on  his  getting  irito  the 
irava  to  go  to  H.  railway  station,  and  that  his 
death  teas  caused  by  accident  arising  out  of  and 
in  the  course  of  his  employment  on  the  railway, 
within  the  meaning  of  the  Workmen's  Compen- 
sation  Act  1897. 

This  was  an  appeal  from  a  decision  of  the  jadge 
of  the  Glerkenwell  County  Goart  awarding  oom- 
penaation  under  the  Workmen's  Compensation 
Act  1897  to  the  widow  of  a  workman  who  had 
been  accidentally  killed. 

The  workman  lived  in  London,  and  was  in  the 
regular  service  of  the  Great  Northern  Railway 
Oompany  as  an  engine  cleaner  at  King's  Cross 
station.  His  wages  were  paid  by  the  hour, 
according  to  the  time  he  was  actually  working. 

On  the  4th  Nov.  1899  he  was  told  by  his  fore- 
man that  he  would  be  wanted  to  go  on  the  fol- 
lowing Monday  to  Homsey,  about  four  miles 
from  Aong's  Cross,  to  clean  engines  there  for  the 
oompany. 

On  the  following  Monday  he  accordingly  went 
to  Homsey.  He  went  bv  train  from  King's  Cross. 
He  did  not  take  a  ticket,  nor  was  any  fare 
demanded  from  him.  On  arriving  at  Homsey  he 
asked  the  way  to  the  engine  sheii,  and  was  told 
there  were  two  ways,  the  bridge  and  the  subway. 
He  then  went  to  the  shed,  did  a  day's  work,  and 
returned  to  King's  Cross  by  train  without  paying 
any  fare.  The  day's  work  began  at  6  a.m.  and 
before  beginning  work  he  had  to  sign  on. 

On  the  next  day  he  again  went  by  train  in 
the  same  way  to  Homsey,  where  he  arrived  at 
5.45  a.m. 

In  order  to  save  time  he  walked  across  the 
line  towards  the  engine  shed,  instead  of  going  by 
the  bridge  or  subway,  and  while  doing  this  he 
was  knocked  down  and  killed  by  an  express  train. 

It  was  not  suggested  by  the  company  that  the 
deceased,  in  crossing  the  line,  was  guilty  of  any 
serious  and  wilful  misconduct. 

The  County  Court  judge  held  that  the  accident 
arose  "  out  of  and  in  the  course  of  the  employ- 
ment "  of  the  deceased  within  sect.  1,  sub-sect.  1, 
of  the  Workmen's  Compensation  Act  1897,  and 
that  the  deceased's  employment  was  "  on  or  in  or 

(a)  Reported  by  E.  Makliy  Smith,  Esq.,  Bsrrister-at-Lav. 


about  a  railway  "  within  sect.  7,  sub-sect.  1,  and 
he  awarded  to  the  plaintiff  compensation  to  the 
amount  of  1502. 

The  company  appealed. 

Montague  Lush  {A.  Glutton  Brock  with  him)  for 
the  company. — The  accident  did  not  arise  "  out  of 
and  in  the  coarse  of  the  employment "  of  the 
deceased.  His  d^'s  employment  began  at  6  a.m. 
at  the  engine  shed.  He  was  not  obliged  to  go  by 
any  particular  train  from  King's  Cross  to  Homsey. 
He  was  not  obliged  to  go  by  train  at  all,  if  he 
preferred  any  other  mode  of  setting  to  Homsey. 
The  accident  occurred  while  he  was  going  to  his 
work.  His  employment  began  at  the  engine  shed 
at  Homsey,  not  at  King's  Cross : 

Holnest  v.  Maekay,  80  L.  T.  Bep.  831 ;  (1899) 
2  Q.  B.  319. 
Even  if  the  deceased's  employment  did  begin  at 
King's  Cross,  the  case  does  not  come  within  the 
Act.  He  was  not  crossing  the  line  for  any  purpose 
of  the  defendant  company's.  He  chose  to  walk 
over  the  line  to  save  himself  trouble.  The  defen- 
dant company  had  provided  a  bridge  and  a  sub- 
way by  either  of  which  he  might  have  got  safely 
to  the  engine  shed.  They  did  not  in  any  way 
invite  him  to  go  on  to  the  railway  where  he  was 
kiUod.  The  &ct  of  his  ohoosing  to  walk  across 
the  line  should  not  make  the  company  responsible 
under  the  Act. 

W.  H.  Duckworth  for  tJie  plaintiff  was  not 
called  upon. 

Smith,  L.J. — I  entirely  approve  of  the  veiy 
excellentjudgment  of  the  learned  County  Coart 
judge.  The  deceased  workman  was  in  the  employ 
of  the  defendant  company  as  an  engine  cleaner, 
and  they  told  him  to  go  from  King's  Oroas 
Station,  where  he  had  worked  for  them,  to 
Homsey  and  clean  engines  there.  He  was  taken 
to  Homsey  for  nothing  in  one  of  the  company's 
trains,  and  he  undoubtedly  went  there  on  their 
business.  On  arriving  at  Homsey  Station  he 
crossed  the  line  to  get  to  the  engine  shed,  and 
while  BO  doing  he  was  run  over  by  an  express 
train  and  killed.  That  happened  about  a  quarter 
of  an  hour  before  his  actual  work  at  cleaning 
engines  in  the  shed  would  have  begun.  Those 
being  the  circumstances  of  the  case,  the  question 
is  whether  or  not  there  was  any  evidence  before 
the  learned  County  Court  judge  which  justified 
him  in  finding  that  the  accident  arose  "out  of 
and  in  the  course  of  the  employment"  of  the 
deceased  workman.  In  my  opinion  there  waa 
It  must  be  remembered  that  there  is  a  difference 
between  the  be^^^nning  of  a  man's  employment 
and  the  beginning  of  his  work.  In  a  coal  pit,  a 
miner's  employment  begins  as  soon  as  he  leaves 
the  bank,  although  he  may  have  some  distance  to 
go  to  his  actual  work  after  he  has  got  down  tiie 
pit.  In  the  present  case  I  think  that  it  has  t>een 
proved  that  it  was  part  of  the  contract  of  employ- 
ment between  the  company  and  the  deceased 
workman  that  they  should  take  him  from  King's 
Cross  to  Homsey  and  back  again  after  the  day's 
work  was  over.  I  am  also  clearly  of  opinion  that 
the  workman's  employment  was  "  on  a  railway  " 
at  the  time  of  the  accident.  It  was  contended 
that  he  ought  not  to  have  walked  across  the  line, 
but  should  have  gone  roimd  by  the  bridge  or  the 
subway.  But  I  think  that  when  once  the  fact  of 
his  employment  commencing  at  King's  Gross 
is  ascertained,  all  the  rest  follows.    It  is  not  con- 
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tended  that  the  deoeaaed  was  gailty  of  any  serious 
and  wilful  misooiidaat.  The  appmi  mast  be  dis- 
missed. 

Williams,  L.J. — ^I  entirely  agree.  Bat  I  wish 
to  add  that  I  think  that  it  does  not  necessarily 
fallow  from  our  decision  that  when  onoe  a  work- 
man's employment  has  began  it  goes  on  all  day 
till  it  comes  natorally  to  an  end,  because  a  work- 
man may  perhaps  do  something  for  himself  which 
is  quite  mdependent  of  the  work  he  is  employed 
to  do.  In  that  way  a  workman  may  make  a 
break  in  his  employment.  But  in  the  present 
case  the  deceased  in  crossing  the  line  was  doing 
something  in  the  coarse  of  his  employment. 

EoiaR.L.J.-I  agree.         Appeal  dUmissed. 

Solicitor  for  the  plaintiff,  Slater. 
Solicitor  for  the  defendants,  J3.  Hill  Dawe. 


Monday,  July  30. 

(Before  Smith  and  Williams,  L.JJ.) 

MAircHKBTKB   Shif    Canal    Gompakt    v. 

FXABSON  AHD  SONS  LiMITBD.  (a) 
APPEAL  FROM    THB    QVBSN'B    BBNCH    DIVISION. 

Arbitration — Bvhm,i»non  to  three  arbitratort — 
ActioK — Staying  proeeedinge — ArHlraHon  Act 
1889  (52  £  63  Viel  e.  49),  ».  4. 

8tet.  4  of  the  Arbitration  Act  1889  applies  to  a 
cote  in  which  there  it  am,  agreement  between  two 
parties  to  refer  ditputee  to  arbitration,  though 
the  agreement  providee  for  a  reference  to  three 
arbitrators,  one  to  be  appointed  by  each  of  the 
parties,  and  the  third  by  the  two  so  chosen. 

This  was  an  appeal  from  an  order  of  Bigham,  J. 

■t  chambers  staying  the  action  under  sect.  4  of 

the  Arbitration  Act  1889. 
The  action  was  brought  by  shipowners  against 

charterers  for  freight  aUeged  to  oe  due  under  the 

terms  of  a  charter-party. 

The  charter-party  contained  the  following 
clause: 

Should  any  dufmte  •rias  between  the  ownen  and  the 
chatterers,  the  matters  in  diapute  ahiJI  be  referred  to 
three  ubitrators,  one  to  be  appointed  bj  each  of  the 
pertiea  hereto,  and  the  third  by  the  two  w>  ohoaen,  their 
deeiaum  or  any  two  of  them  ahall  be  final,  and  for  the 
psrpoae  tA  enforoing  any  award  this  agreement  may  be 
Bade  a  role  of  oonit. 

On  the  application  ot  the  defendants,  who  were 
ready  and  willing  to  do  all  things  necessary  to  the 
proper  condnot  of  the  arbitration,  Bigham,  J.  at 
chambers  made  an  order  nndco:  sect.  4  of  the 
ArUtratian  Act  1889  staying  the  action. 

By  the  Arbitration  Act  1889  (52  &  53  Yiot. 
c.  49)  it  is  provided : 

Seot.  4.  If  any  party  to  a  anbmiaaion,  cr  any  person 
aUiming  through  or  nnder  him,  commenoea  any  legal 
praeeediogs  in  any  oonrt  againat  any  other  party  to  the 
■obmiaaion,  or  any  peraon  claiming  throngh  or  nnder 
Uoi,  in  reapect  of  any  matter  agreed  to  be  referred,  any 
party  to  auoh  legal  prooeedings  may  at  any  time  after 
Vfesnuee,  and  before  delivering  any  pleadings  or 
taking  any  other  steps  in  the  prooeedings,  apply  to  that 
wart  to  atay  the  prooeedings,  and  that  oonrt  or  a  judge 
thanof ,  if  aatiafled  that  there  ia  no  anffioient  reaaon  why 
the  nutter  ahonld  not  be  referred  in  aooordanoe  with  the 
wbrniasion,  and  that  the  applioant  waa,  at  the  time 

(a)  Baponad  by  E.  Haslct  SiorH,  Xaq.,  BatrlatatHrt-Law. 


when  the  prooeedings  were  oommenoed,  and  atill  remaina 
ready  and  willing  to  do  fell  things  neoeaaary  to  the 
proper  oondnot  of  the  arbitration,  may  make  an  order 
ataying  the  prooeedinga. 

Seot.  27.  In  thia  Act,  nnleaa  the  oontiary  intention 
appears,  "  anbmiaaion  "  meana  a  written  agreement  to 
anbmit  present  or  fntnre  diiferenoea  to  arbitration, 
whether  an  arbitrator  ia  named  therein  or  not. 

The  plaintifb  appealed. 

Horridge  for  the  pltuntiib. — ^The  learned  judge 
at  chambers  had  no  jurisdiction  to  stay  the  action 
under  sect.  4.  The  words  of  that  section  and  the 
definition  of  "  submission "  in  sect.  27  are  Terr 
wide,  but  in  a  case  in  the  Court  of  Appeal, 
decided  by  Lord  Esher,  M  .B.,  and  Lindley  and 
Bowen,  L.JJ.,  the  Master  of  the  Bolls  and 
Lindley,  L.J.  both  said  that  sect.  4  does  not 
apply  to  a  case,  such  as  the  present,  where  the 
anomission  is  to  three  arbitrators : 

Be  an  Arbitration  between  Smith  attd  Service  and 
Nelson  and  Sons,  63  L.  T.  Bep.  475 ;  25  Q.  B. 
Div.  645. 

It  is  true  that  the  application  to  the  court  in  that 
case  was  not  to  stay  proceedings  under  sect.  4, 
but  the  court  was  asked  to  compel  one  of  the 
parties  to  the  submission  to  appoint  an  arbi- 
trator. The  application  was  refused  upon  the 
ground  that  the  coTirt  had  no  jurisdiction  nnder 
the  Arbitration  Act  1889  to  order  one  of  the 
parties  to  the  submission  to  wppoint  an  arbi- 
trator, but  both  Lord  Esher,  U.B.  and  Lindley, 
L.J.  in  delivering  judgment,  stud  that  sects.  4,  5, 
and  6  of  the  Arbitration  Act  do  not  apply  to  a 
case  where  the  submission  is  to  three  arbitrators. 
In  the  Law  Timbs  Beports  these  two  judges  are 
reported  as  having  mentioned  only  sects.  5  and  6, 
and  as  saying  nothing  with  i^ard  to  sect.  4.  The 
report  of  the  case  in  the  Lava  Joumai  Beports  (59 
L.  J.  533,  Q.  B.)  also  differs  slightly  from  that  in 
the  Law  Reports.  In  the  present  case  the  plain- 
tiffs do  not  deny  that  the  defendants  are  ready 
and  willing  to  appoint  an  arbitrator  as  provided 
by  the  sabmission.  But  the  decision  in  Re  Smith 
and  Service  (ubi  sup.)  shows  that  if  the  defendants 
were  not  in  fact  willing  to  appoint  an  arbitrator, 
the  court  could  not  compel  tnem  to  do  so.  The 
court  therefore  should  not  stay  an  action  under 
sect.  4  in  a  case  in  which  it  is  powerless  to  compel 
the  arbitration  to  go  on.  It  is  not  enough  for  the 
purpose  of  giving  the  oonrt  jurisdiction  to  stay 
the  action  that  the  defendants  should  sa^  that 
that  they  are  ready  and  willing  to  appoint  an 
arbitrator. 

W.  Ellis  Hill,  for  the  defendants,  was  not 
called  upon. 

Smith,  L.J. — I  think  that  the  order  of 
Bigham,  J.  was  ri^ht.  The  action  is  brought 
by  shipowners  against  charterers  to  recover 
freight  under  a  charter-party.  There  is  a  clause 
in  tiie  chiutor-party  providing  that  any  dispute 
between  the  shipomiers  and  the  charterers  shall 
be  referred  to  three  arbitrators,  and  upon  the 
action  being  commenced,  the  charterers,  relying 
on  this  clause,  asked  for  a  stay  under  sect.  4  (h 
the  Arbitration  Act  1889.  Tbe  charterers  were 
and  are  ready  and  willing  to  appoint  an  arbi- 
trator as  provided  in  the  arbitration  clause,  and 
the  question  is,  why  should  not  the  action  be 
steyed  P  The  coily  reasons  suggested  by  the  ship- 
owners whj  the  action  should  not  be  staved  are 
two  of  tbe  jadgmento  delivered  in  £e  an  Atiitra- 
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Hon  5e(ieeen  Smith  and  Service  and  Nelson  and 
Son*  (ybi  tup.).  With  all  anbrniBsion,  I  think 
that  the  qoeetion  that  aroae  in  that  case  had 
nothing  to  do  with  sect.  4.  In  that  case  there 
was  an  arbitration  claase  in  the  oharter-party 
similar  to  that  which  there  is  in  the  present  case. 
The  shipowners  appointed  an  arbitrator  and  gave 
notioe  to  the  charterers  that  they  had  done  so,  bnt 
the  charterers  refused  to  appoint  their  arbitrator. 
The  shipowners  thereupon  took  out  a  snmzDons  at 
ohambm,  and  obtained  an  order  from  the  judge 
that  the  charterers  should,  within  seven  days  from 
the  date  of  the  order,  appoint  an  arbitrator  on  the 
terms  of  the  submission  to  arbitration  contained 
in  the  charter-party.  The  Court  of  Appeal  held 
that  there  is  nothing  in  the  Arbitration  Act  1889 
giving  the  court  jurisdiction  to  make  such  an 
order  as  had  been  made  by  the  judge  at  chambers, 
and  they  therefore  reversed  his  decision.  They 
merely  held  that  the  Act  of  Parliament  does  not 
give  power  to  the  court  to  make  an  order,  as 
against  one  party  to  a  submission,  for  the  appoint- 
ment by  him  A  an  arbitrator  in  a  case  where 
three  are  to  be  appointed  under  the  terms  of  the 
submission.  As  Lindley,  L.J.  remarked,  that  is  a 
blot  in  the  Act.  Bnt  is  that  any  reason  why  we 
should  hold  that  there  is  anotlier  blot  in  the  Act 
with  regard  to  sect.  4  P  In  Re  Smith  and  Service 
{ubi  step.)  Lord  Esher,  M.B.  said  :  "  As  this  was 
to  be  a  reference  to  three  arbitrators,  it  is  obvious 
that  the  case  does  not  come  within  sects.  4,  5,  or 
6."  That  is  perfectly  true.  Sect  4  had  nothing 
to  do  with  the  question  before  him.  The  decision 
of  the  Court  of  Appeal  in  that  case  does  not  oon- 
olnde  the  question  now  before  us.  Now  what 
does  sect  4  provide?  [His  Lordship  read  the 
section.]  Those  words  are  perfectly  general. 
There  is  nothing  in  them  to  show  that  the  section 
does  not  apply  to  a  submission  to  arbitration  in 
which  there  are  to  be  three  arbitrators.  Nor  is 
there  anything  in  the  definition  of  "  submission  " 
which  is  given  in  sect.  27  of  the  Act  to  lead  to 
such  a  conclusion.  The  present  case  seems  to  me 
to  fall  exactly  within  the  provisions  of  sect.  4, 
and  the  learned  judge  at  chambers  had  jurisdic- 
tion to  make  the  order  which  the  plaintiffs  are 
now  app^ing  aeainst.  The  appeal  must  there- 
fore be  ^smisseo. 

Williams,  L.J. — ^1  entirely  sAree.  I  think 
that  the  reason  why  Lord  Esber,  M.B.  and  Lind- 
ley, L.J.  referred  to  sect  4  of  this  Act,  in  giving 
judgment  in  Be  Smith  and  Service  (ubi  sup.),  may 
be  found  by  looking  at  the  argument  of  Mr. 
French,  O.O.  and  Mr.  0.  A.  Bussell.  They  said  : 
"  Sect.  4  has  no  application  to  the  present  case, 
for  no  Icttal  proceedings  have  been  commenced." 
Upon  that  ground  the  learned  judges  were 
certainly  right  in  saying  that  the  case  before  them 
did  not  come  within  sect.  4.  They  did  not  intend 
to  say  that  sect.  4  has  no  application  to  any  case 
where  the  submission  is  to  three  arbitrators.  I 
think  that  sect.  4  applies  to  the  present  case,  and, 
as  the  charterers  have  undertaken  to  name  an 
arbitrator  as  provided  by  the  submission,  the 
learned  judge  at  chambers  had  jurisdiction  to  stay 
the  action  under  the  Act. 

Appeal  dismissed. 

Solicitors  :  for  the  plaintiffs,  BouHsUffes,  Batole, 
and  Oo.,  for  HiU,  Dickinson,  Dickinson,  and  HiU, 
Liverpool;  for  the  defendants,  Jaques  and  Co., 
for  Samttel  Wright  and  Co.,  Bradford. 


Wednesday,  Aug.  1. 

(Before  the  Earl  of  Halbbitbt,  L.O.,  Smith  and 

Williams,  L.JJ.) 

GoBHAN  V.  Mosas.  (a) 

APPEAL  FBOM  THX  QTrXKH'S  BSKCH  DIVISION. 

Practice — Court  of'  Appeal — Jurisdiction — Appe4il 
from  inferior  couH  to  High  Court — Leave    to 

appeal   reused    by   Divisional    Court — Appeal 
from  refusal— Judicature   Act  1873   (36    <fc    37 

Vict.  e.  66),  s.  4&— Judicature  Act  1894  (57  &  58 

Viet.  e.  16),  s.  1,  sub-s.  6. 
Where    a  divisional   court,    after    hearing    and 

determining  an  appeal  from  an  inferior  court, 

has   refused  leave  to  appeal  from  its  decision, 

the    Court    of    Appeal  has  jurisdiction,   under 

sect.  1,  svb-sect.  b  of  the  JujUeature  Act  1894,  to 

give  leave  to  appeal. 
This    was   an  appeal  from   a   decision  of  the 
Queen's  Bench  Division  (Darling  and  Channell, 
JJ.)  dismissing   an  appeal   from  the  Horsham 
County  Court. 

At  the  trial  of  the  action  in  the  County  Court 
the  judge  gave  judgment  for  the  plaintiff  for  61. 

The  defendant  appealed. 

The  Queen's  Bench  Division  (Darling  and 
Channell,  JJ.)  dismissed  the  appeal  and  refused 
the  defendant's  application  for  leave  to  appeal  to 
the  Court  of  Appeal. 

Thereupon  tne  defendant  applied  ex  parte  to 
the  Conrt  of  Appeal  and  obtained  leave  to 
appeaL 

The  Judicature  Act  1873  (36  &  37  Yiot.  c.  66) 
provides  as  follows : 

Sect.  45.  All  appeals  from  petty  or  quarter  teuiona, 
from  a  Comit7  Cout,  or  from  soy  other  inferior  oonrt, 
wbioh  might  before  the  pusing  of  tbia  Aot  have  been 
brought  to  anj  oonrt  or  judge  whoae  joriBdiotion  is 
by  thia  Aot  tranaferred  to  the  High  Court,  may  be  heard 
and  determined  by  diviaional  oonrta  of  the  High  Conrt. 
.  .  .  The  determination  of  anoh  appeala  respeotively 
by  anoh  diviaional  oonrta  shall  be  final  nnleaa  speoial 
leave  to  appeal  from  the  same  to  the  Coort  of  Appeal 
■ball  be  given  by  the  Diviaiaiial  Court,  by  which  any 
anoh  appeal  from  an  inferior  oonrt  shall  have  been 
heard. 

The  Judicature  Aot  1894  (57  &  58  Vict.  c.  16) 
provides  as  follows : 

Seot.  1. — (5)  In  all  oaiea  where  there  ia  a  right  of 
appeal  to  this  High  Conrt  from  any  oonrt  or  peraon,  tbo 
appeal  ahall  be  heard  and  determined  by  a  diviaional 
oonrt  oonatitnted  as  may  be  preaoribed  by  mlea  of  oonrt ; 
and  the  determination  thereof  by  the  diviaional  oonrt 
shall  be  final,  nnleaa  leave  to  appeal  is  given  by  that 
oonrt  or  by  the  Conrt  of  Appeal. 

Upon  the  appeal  coming  on  for  hearing  in  the 
Court  of  Appeal : 

Bray,  Q.C.  {Hohler  with  him)  for  the  plaintiff 
took  a  preliminary  objection.  The  defendant  has 
no  right  ot  appeal  to  this  court.  This  court  has 
no  power  to  give  leave  to  appeal  from  the  Divi- 
sional Court  in  a  case  where  such  leave  has  been 
refused  by  the  Divisional  Court.  It  is  clear  that 
under  sect.  45  of  the  Judicature  Act  1873  there 
was  no  appeal  to  this  court  from  a  refusal  by  the 
Divisional  Court  to  give  leave  to  appeal : 

Kay  V.  Briggs,  60  L.  T.  Bep.  775  ;  22  Q.  B.  Div. 
343. 
Where  leave  to  appeal  must  be  given   by  the 
judge  nnii.lriTig  tiie  order,  and  he  1ms  refused  it, 

(a)  Beportad  by  E.  Haxlvi  Skith,  Eiq.,  Barriitar-at-Law. 
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Re  Abchibald  D.  Dawhat  Lixitis. 


[Chan.  Bit. 


anch  leaye  cannot  be  granted  by  the  Coart  of 
Appeal: 

AdUngton  T.  Oimiagham,  79  L.  T.  B«p.  232 ;  (1898) 
2  Q.  B.  492. 

On  the  other  side  it  is  oontbnded  that  the  right 
of  appeal  which  was  thns  limited  by  the  Jndioa- 
tnre  Act  1873  has  been  extended  by  sect.  1,  snb- 
sect.  5,  of  the  Jadicature  Act  1894.  It  is  sab- 
mitted  that  that  is  not  so.  The  object  of  the 
latter  Act  was  to  limit  appeals.  The  Legislature 
did  not  intend  in  any  way  to  repeal  sect.  45  of  the 
Act  of  1873. 

F.  Qiyrt-Browne  for  the  defendant. — This  conrt 
has  already  dedded  that  it  has  jnrisdiction  under 
the  Judicature  Act  1894  to  ^ve  leave  to  appeal 
from  a  divisional  court  in  a  case  where  leave  has 
been  refused  by  the  Divisional  Court : 

HoOand  r.  OvrUng,  Times,  Jnne  28,  1899  ;  4S  Sol. 
Jour.  600. 
The  Judicatare  Act  1894  was  not  referred  to  in 
any  way  in  Adlvngton  y.  Convngham  (uM  *ttp.). 
That  case  therefore  throws  no  light  on  the  oon- 
sfarnction  of  the  Act    He  referred  also  to 

OntOi^.  Tur?i«r,  38  L.  T.  Bep.  595 ;  3  Ex.  Div.  303. 

HaIiSbust,  L.G. — The  point  seems  to  have 
been  already  decided  by  this  court  last  year. 
This  court  had  power  under  sect.  1,  sub-sect.  5,  of 
the  Judicature  Act  1894  to  ^ve  leave  to  appeal 
though  leave  had  been  refused  by  the  Divisional 
Conrt ;  and  we  must  therefore  hear  the  appeal. 

Smith  and  Wiluahb,  L.JJ.  concurred. 

PreKmtnory  objection  overruled. 

The  appeal,  which  does  not  call  for  a  report, 
was  then  neard  and  allowed. 

Solicitors  for  the  plaintiff,  SveecMy,  Mumford, 
Badgers,  and  Craig,  for  Soger  aenwood,  Horsham. 

Solicitor  for  the  defeudant,  E.  R.  Keele,  for 
Down,  Seott,  and  Down,  Dorking. 


HIGH    COURT    OF   JUSTICE. 

OHANOERT  DIVISION. 

JuTM  22  and  28. 

(Before  Kbkkwich,  J.) 

Be  AscHiBAU)  D.  Dawhat  Lixitsd.  (a) 

Company — Svbteriber  to  memorandum,  for  4069 
tKaret — Sale  of  business  to  suhseriber  for  4069 
paid-up  shares — Filed  contract — Identity  of 
shares— Companies  Act  1867  (30  <£-  31  Viet, 
e.  131),  s.  ^S^Companies  Act  1898  (61  &  62 
Viet.  e.  26),  «.  1. 

A.  company  waa  incorporated  with  the  object  of 
acquiring  the  business  of  D.  D.  signed  the 
memorandum  of  association  for  4069  (hares.  D. 
subsequently  entered  into  an  agreement  with  the 
eompany  to  seU  his  business  to  it  for  4069  fully- 
paid  shares.  After  this  agreement  had  been 
duly  filed,  4069  shares  were  under  it  allotted  to 
D.  as  fully  paid. 

Ufon  motion  to  file  a  msmorandvmi  in  writing 
under  the  Companies  Act  1898,  s.  1  (4),  setting 
forth  that  the  Stares  allotted  to  D.  were  the 
Aaresfor  which  he  signed  the  memorandum  of 
OMoeumon: 

(a)  Baported  by  C.  F.  DORMii,  ts^,  BaiTMer-»»-Lew. 


Held,  thcU  the  oowrt  had  no  power  wnder  the 
Companies  Act  1898  to  grant  the  relief 
asJcwl. 

Be  F.  W.  Jarvis  and  Oo.  Limited  (79  L.  T.  Bep. 

727;  (1899)  1  Ch.  19S)  followed. 

On  the  7th  Aug.  1897  a  company  called  Archi- 
bald D.  Dawnay  Limited  was  incorporated  under 
the  Companies  Acts  1862  to  1896  with  a  nominal 
capital  of  75,0001.,  divided  into  7500  shares  of  101. 
each. 

The  object  for  which  the  company  was  estab- 
lished was  to  take  over  the  busiDess  of  engineer 
and  surveyor  of  Archibald  D.  Dawnay,  civil 
engineer,  together  with  Us  stock,  plant,  machi- 
nery, contracts,  and  liabilities. 

Archibald  D.  Dawnay  signed  the  memorandum 
of  association  of  the  company  for  4069  shares,  for 
which  he  did  not  pay  in  cash.  He  also  signed  it 
for  an  additional  2(K)  shares,  for  which  be  paid  in 
cash. 

On  the  11th  Aug.  1897  an  agreement  was 
entered  into  between  Dawnay,  as  vendor,  and  the 
company,  which,  after  reciting  that  the  company 
had  Deen  formed  with  a  view  to  the  acquisition  of 
Dawni^s  business  of  engineer,  &o.,  provided 
that  the  vendor  should  s^  and  the  company 
purchase  the  business,  and  that  part  of  the  con- 
sideration for  the  sale  should  be  40,690Z.,  to  be 
satisfied  by  the  allotment  to  the  vendor  or  his 
nominees  of  4069  fuUy  paid-up  shares  in  the 
capital  of  the  company  of  101.  each,  to  be 
numbered  1  to  4069  inclusive;  and  that  as  the 
residue  of  the  consideration  the  company  should 
satisfy  all  debts  and  liabilities  of  the  vendor  in 
relation  to  the  business. 

On  the  13th  Sept.  1897  this  agreement  waa  duly 
filed  with  the  Registrar  of  Joint  Stock  Com* 
panics,  and  shortly  afterwards  4069  shares, 
numbered  as  set  out  in  the  agreement,  were 
allotted  to  Dawnay  as  fully  paid-up.  No  other 
shares  beside  these  and  the  addiiaonal  200 
for  which  he  subscribed  the  memorandum  of 
association  were  ever  applied  for  or  allotted  to 
Dawnay. 

Of  tiie  7500  shares  of  the  company,  4501  in 
all  had  been  allotted,  there  now  remaining  2999 
unissued. 

No  further  capital  had  been  created  by  the 
company. 

The  question  having  arisen  whether  Dawnay 
was  liable  to  pay  in  cash  for  the  4069  shares  for 
which  be  bad  signed  the  memorandum  of  associa- 
tion, he  now  made  application  by  motion  under 
the  Companies  Act  1898  (61  &  62  Vict  c.  26),  s.  1, 
asking  that  the  company  might  be  directed  to  file 
with  the  Registrar  of  Joint  Stock  Companies 
within  fourteen  days  a  memorandum  in  writing, 
in  a  form  scheduled  to  the  notice  of  motion, 
setting  forth  that  the  4069  fully-paid  shares  of 
101.  each,  numbered  1  to  4069  inclusive,  in  the 
company  were  the  4/069  shares  for  which  Dawnay 
first  subscribed  the  memorandum  of  association 
of  the  company,  and  were  issued  to  him  in  satis- 
faction of  the  sum  of  40,690{.,  part  of  the  con- 
sideration agreed  to  be  paid  by  the  company  to 
Dawnay  for  the  sale  to  the  cr>mpuny  of  Dawn(^'s 
business  mentioned  in  the  agreemi  at  of  the  llth 
Aug.  1897;  and  that  an  order  might  be  made 
that,  the  court  being  of  opinion  that  the  4069 
fully  paid-up  shares  of  the  company  mentioned  in 
the  agreement  of  the  llth  Aug.  1897  were  the 
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Be  AsGHiBAJJ)  D.  Dawnat  Limited. 


[Ohak.  Dit. 


4069  Bhai«8  for  which  Dawnay  first  signed  the 
memorandam  of  association  of  the  company,  on 
the  filing  of  the  memorandnm  in  wnUng  it 
should,  in  relation  to  the  4069  shares  referr^  to 
in  the  memorandam  of  association,  operate  as  if 
it  were  a  sufficient  contract  in  writing  within 
sect.  25  of  the  Companies  Act  1867  and  had  been 
filed  at  or  before  the  issue  of  the  shares. 

There  was  an  affidavit  by  Dawnay  setting  forth 
that  the  basis  on  which  the  company  was  formed 
was  the  puiohase  by  the  company  when  formed 
of  his  business  for  40,6902.,  to  be  satisfied  by  the 
allotment  to  him  of  4069  shares  in  the  company, 
and  that  a  draft  of  tlie  agreement  executed  on 
tiie  11th  Aug.  1897  was  prepared  before  the 
incorporation  of  the  company  ready  to  be  adopted 
by  the  company;  that  he  himseft  drew  up  the 
memorandum  of  association  and  signed  it  for 
4069  shares,  intending  them  to  be  the  paid-up 
shares  to  be  given  him  bv  the  company  as  the 
consideration  for  his  busmess;  that  he  never 
intended  to  take  any  other  shares  in  the  company 
and  was  not  aware  when  he  signed  the  memo- 
randum that  so  doing  implied  any  contract  on  his 
part  to  pay  cash  for  the  shares,  and  that  his  so 
signing  was  an  inadvertence. 

There  was  also  an  affidavit  by  a  director  of  the 
company  stating  that  the  company  never  con- 
templated an  aUotment  of  any  farther  shares  to 
Dawnay  nor  made  any  call  in  respect  of  the 
4069  shares  for  which  he  signed  the  memorandum 
of  association,  considering  them  to  be  the  veiy 
shares  agreed  to  be  allotted  as  fully  paid  under 
the  agreement  of  the  11th  Aug.  1897. 

The  company  was  in  a  prosperous  condition. 

The  Companies  Act  1898,  s.  1  (1)  provides  : 

Whenever  before  or  after  the  oommenoement  of  this 
Aot  any  shaies  in  the  capital  of  any  oompany  nndar 
the  Companies  Aots  1862  and  1890  .  .  .  shall  have 
been  .  .  .  iiened  for  a  oonrideration  other  than 
oaah,  and  at  or  before  tite  issne  of  snoh  Bharee  no  oon- 
traot  or  no  anffloient  oontraot  is  filed  with  the  Ke^s- 
trar  of  Joint  Stock  Companies  in  complianoe  with 
sect.  25  of  the  Companies  Aot  1867,  the  company  or 
any  person  interested  in  hnoh  aharee,  or  any  of  them, 
may  apply  to  the  court  for  ralief,  and  the  court,  if 
■atiafied  that  the  omiaaion  to  file  a  oontraot  or  anffl- 
cient  contract  was  accidental  or  dne  to  inadrertanoe, 
or  that  for  any  reaaon  it  is  jnat  and  equitable  tc  grant 
relief,  may  make  an  order  for  the  filing  with  the  regia- 
tiar  of  a  sufficient  contract  in  writing,  and  directing 
that  on  anoh  oontraot  being  filed  ...  it  ahall  in 
relation  to  anch  aharas  operate  as  if  it  had  been  duly 
filed  with  the  ragiatrar  aforeaaid  before  the  iaaue  of 
such  shares ;  and  (4)  when  the  court  in  any  anch  case  ia 
satisfied  that  the  filing  of  the  requisite  contract  would 
cause  delay  or  inconvenience  or  ia  impracticable,  it  may 
in  lien  thereof  direct  the  filing  of  a  memorandnm  in 
writing  in  a  form  approved  by  the  court,  specifying  the 
consideration  for  which  the  shares  were  iaaued,  and 
may  direct  that  on  anoh  memorandnm  being  filed  .  .  . 
it  shall  in  relation  to  auoh  aharea  operate,  Aa. 

Bunting  for  Dawnay. — The  evidence  shows  that 
the  shares  registered  in  Dawnay's  name  are  the 
same  shares  as  those  for  which  he  subscribed  the 
memorandum  of  association.  The  court  can 
therefore  make  the  order  asked.  Be  Whitehead 
emd  Brothen  Limited  (82  L.  T.  Rep.  670 ;  (1900) 
1  Ch.  804) ;  Dalton  Time  Lock  Oompany  v. 
Daltrni  (66  L.  T.  Rep.  704) ;  and  Be  F.  W.  Jarvit 
and  Co.  Limited  (79  L.  T.  Eep.  727;  (1899) 
1  Ch.  193)  are  distinguiBhable, 


Warrington,  Q.C.  and  W.  Brinton  for  the  com- 

P*''^"  Cur.  odu.  wit. 

Kbkbwich,  J. — Judgment  was  reserved  because 
I  was  anwilling  to  .depart  from  the  decision  of 
Bomer,  J.  in  Be  F.  W.  Jarvis  and  Co.  Limited 
{ubi  »up)  or  to  adopt  that  of  Cozens- Hardy,  J. 
in  Be  Whitehead  and  Brothere  Limited  (ubi  sup.) 
without  further  consideration.  Unless  the  dis- 
tinctions which  satisfied  Cozens-Hardy,  J.  in  the 
latter  case,  and  which  were  also  urged  here,  are 
sufficient,  this  case  must  be  governed  by  the 
decision  of  Romer,  J.,  which  is  directly  in  point. 
The  case  before  him  was  like  this  one.  It  was 
one  in  which  a  vendor  had  signed  the  memorandum 
of  association  for  a  number  of  shares  in  precisely 
the  same  way  as  in  the  present  case,  in  considera- 
tion of  the  issue  of  which  as  folly  paid-np  he 
contracted  after  the  incorporation  of  the  company 
to  sell  his  property ;  and  there  as  here  the 
vendor's  shares  were  protected  by  a  registered 
agreement,  and  the  question  arose  respecting  the 
same  number  of  shares  for  which  tbe  memo- 
randum of  association  waa  signed.  The  report 
states  that  there  was  evidence  that  the  shares  for 
which  the  vendor  signed  the  memorandum  of 
association  were  the  same  as  those  issuable  to  him 
under  tiie  agreement ;  bat  the  learned  judge  did 
not  consider  the  evidence  as  sufficient,  and  indeed 
says  that  the  two  lots  of  shares  could  not  be 
identified.  He  held  that  the  case  was  not  one 
contemplated  by  this  Act  of  1898  ;  but,  more  than 
that,  he  considered  it  on  its  merits,  and  though 
deeming  it  a  case  of  great  hardship  and  expressing 
his  regret  that  he  could  not  help  the  applicant 
he  determined,  for  the  reasons  set  out  in  his 
judgment,  that  the  application  ought  not  to  be 
granted.  Cozens-Hardy,  J.  came  to  a  different 
conclusion  in  Be  Whitehead  and  Brothers  Limited 
(ubi  sup.).  He  held  that  case  to  be  distinguish- 
able from  that  decided  by  Romer,  J.  The  only 
distinction  noticed  in  his  judgment  is  that  there 
was  no  difficulty  in  identitpng  the  shares  regis- 
tered in  the  name  of  the  vendor  as  being  the  same 
shares  as  those  subscribed  for  by  him  on  the 
memorandum.  I  cannot  myself  see  from  t;he 
report  that  he  had  any  better  evidence  of  identity 
than  was  before  Romer,  J.,  but  perhaps  there 
was  some  which  has  escaped  my  notice,  or  is  not 
expressly  mentioned  in  the  report.  The  other 
distinction  urged  in  argument,  but  not  referred  to 
by  the  learned  judge,  was  that  in  the 
case  before  Bomer,  J.  there  were  shares  not 
taken  up  more  than  sufficient  to  provide  for  the 
double  allotment,  whereas  in  Re  whitehead  and 
Brothers  Limited  {vM  tup.)  all  the  shares  had 
been  issued.  I  do  not  say  that  this  is  not  a  fact 
worth  connider  ition,  and  it  is  undoubtedly  the 
fact  here  that  there  are  not  enough  shares  un- 
issued to  provide  for  a  double  allotment,  but  T  do 
not  think  it  sufficient,  standing  alone,  to  induce 
me  to  distinguish  a  case  similar  in  other  respects 
from  Be  Jarvis  and  Co.  Limited  [ubi  sup.).  As 
regards  the  other  distinction  which  I  have  com- 
mented upon  in  connection  with  the  case  before 
Cozens-Hardy,  J.,  I  need  only  say  that  I  have  no 
more  convincing  evidence  than  was  before 
Bomer,  J.,  and  tliat  it  seems  to  me — as  it  seemed 
to  him — insufficient.  Besides  these  distinctions 
there  is  a  fact  peculiar  to  this  case  which  deserves 
separate  notice,  because  much  was  made  of  it  in 
Eu:gument.    The  applicant  subsoribed  the  memo- 
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nndmn  ot  association  not  only  for  the  same 
nmnber  of  shares  that  he  agreed  to  accept  in 
payinent  of  the  porcfaase  money,  bnt  also,  and 
aepontely,  for  200  shares  for  which  he  admits  he 
ia  liable  to  pay.  The  aieument  I  understand  to 
be  this:  that  this  is  evi&nce  of  two  classes  of 
shares  subscribed  for,  and  that  one  of  them  is 
identical  with,  while  the  other  is  ondoabtedly 
distinct  from,  the  vendor's  shares.  To  my  mind 
the  obeerrations  of  Bomer,  J.  are  equally  applic- 
able to  both,  and  the  fact,  peculiar  though  it  be, 
does  Dot  assist  the  applicant.  Under  these  oir- 
mmstanoes  I  must  follow  Bomer,  J.'s  decision 
and  refuse  the  application.  It  is  as  well  to  add 
that  I  do  this  not  so  much  because  I  am  bound 
by  the  case  of  Be  F.  W.  Jarvu  and  Co.  Limited 
(ybi  nip.)  as  because  it  approves  itself  to  my 
judgment  and  I  ought  not  readily  to  adopt  dis- 
tinctions from  it.  As  stated  by  the  learned 
judge  at  the  conclusion  of  his  judgment,  my 
order  will  not  prejudice  any  question  that  may 
hereinafter  arise  between  the  applicant  and  the 
court  as  to  whether  under  the  circumstances  he  is 
or  is  not  bound  to  take  other  shares  under  the 
memorandum  of  association;  but,  seeing  the 
importance  of  the  case,  the  considerable  amount 
involved,  and  the  public  inconvenience  of  a 
difference  of  opinion  between  judges  on  such  a 
question,  I  venture  to  hope  that  my  conclusion 
will  be  submitted  to  review  in  the  Court  of 
Appeal. 
Solicitors  for  all  parties :  Bartlett  and  Co. 


Wedneaday,  Jvtne  20. 

(Before  Fabwbll,  J.) 

£e  Wbkxham,  Mou>,  and  Connah's  Quat 

Bailvtat.  (a) 
JiaiZtoay    eomfpatvy  —  Beceiver    and    maiMger  — 
"  Working    expentea  "  —  "  Other    proper    out- 

Ors  " — Damage  caused  by  defective  wharf — 
ied  contract — Priority  over  other  creditora 
—BaUtBay  Companies  Act  1867  (30  *  31  Vict, 
e.  127),  s.  4. 
A  creditor,  who  has  obtained  judgment  against  a 
raUioay  company  and  its  receiver  and  manager 
far  damages  to  his  ship  caused  by  a  breach  of 
tht    company's   imjjlied    contract    to    keep    the 
approach  to  their  wharf  in  proper  repair,  is  not 
entitled  to  priority  in  respect  of  such  damages 
over  all   the  other  judgment  creditors   of   the 
tompany,  such  damages  being  neither  "  working 
expenses  "  or  "  other  proper  outgoings  in  respect 
of  the    undertaking "  unthin    the   meaning  of 
sect.  4  of  the  Bailway  Companies  Act  1867. 
I%e  reasoTU  for  the  passing  of  the  Act  and  the 
decisions  in  Be  Eastern  and  Midlands  Bailway 
OoinMay  (63  L  T.  Bep.  181 ;  45  Ch.  Div.  367  ; 
Be  Wrexham,  Mold,  and  Connah's  Qaay  Bail- 
way  Company  (82  L.  T.  Bep.  33 ;  (1900)  1  Ch. 
261,-  and  Be  Navan  and  Kingscoart  Bailway 
Company  (17   L.  Bep.  Jr.  398)  discvased  and 
miplwd. 
By  an  order  made  on  the  8th  Sept.  1897,  under 
tbe  provisions  of  the   Bailway   Cfompanies   Act 
M67,  upon    the  petition  of  the   Great  Central 
Bsilnay   Compaoy,    a    receiver    and    mana^r 
vu    appointed    to     manage    the    undertaking 
of  the   Wrexham,  Mold,  and    Connah's   Quay 

(*>  BeporUd  by  P.  8.  Oswald,  Baq.,  Bknl«ter«t-Ij«w. 


Bailway  Company,  and  to  receive  the  tolls  and 
sums  of  moiiey  arising  out  of  the  undertaking; 
and  it  was  ordered  that  the  receiver  and  manager' 
should  out  of  the  money  to  be  received  by  him 
pay  all  expenses,  if  any,  proper  and  necessary  to 
be  paid  by  him  for  the  maintenance,  management,, 
and  working  of  the  railway,  and  other  proper  out- 
goings in  respect  of  the  undertaking 

On  the  4th  Dec.  1899  the  applicants,  having' 
sustained  damage  to  one  of  their  ships,  which 
wBjs  loading  goods  at  the  company's  wharf,  owiog 
to  the  defective  state  of  the  berth,  brought  an 
action  in  the  County  Court  and  recovered  judg- 
ment against  the  company  and  the  receiver  for 
302.  damages  and  for  33Z  17s.  2d.  their  taxed 
costs. 

An  application  by  summons  was  now  made  by 
the  owners  of  such  ship  asking  that  the  receiver 
and  manager  might  be  ordered  to  pay  the  judg- 
ment debt  out  of  the  assets  of  tiie  railway  com- 
pany in  priority  to  the  other  creditors,  under 
sect.  4  of  the  Bwway  Companies  Act  1867. 

Sect.  4  of  the  Bailway  Companies  Act  1867  is' 
as  follows : 

The  engines,  tenders,  oaniages,  tmoka,  maohinery, 
tools,  fitting,  materials,  and  eifeots,  oonstitnting  the' 
Tollingr  stock  and  plant  used  or  provided  \>j  a  oompany 
for  the  pnrpoaeB  of  the  traffic  on  their  railway,  or  of ' 
their  stations  or  workshops,  shall  not,  after  their 
railway  or  any  part  thereof  is  open  for  public  traffic,  be 
liable  to  be  taken  in  execution  at  law  or  in  equity  at 
any  time  after  the  paaaing  of  this  Act,  and  before  the 
let  day  of  September  1868,  where  the  judgment  on 
which  execution  issues  is  recovered  on  an  action  on  a 
oonlzact  entered  into  after  the  passing  of  this  Act ;  but- 
the  person  who  has  recovered  any  such  judgment  may 
obt^  the  appointment  of  a  receiver,  and,  if  neoeaaary, 
of  a  manager,  of  the  undertaking  of  the  company,  on. 
4>plioation  by  petition  in  a  summary  way  to  the  Court 
<^  Chancery  ia  England  or  in  Ireland  according  to  the- 
situation  of  the  railway  of  the  company ;  and  all  money 
received  by  such  receiver  or  manager  shall,  after  due- 
provision  for  the  working  expenses  of  the  railwi^  and 
other  proper  ontgoinga  in  respect  of  the  undertaking,  be- 
applied  and  distributed  under  the  direction  of  the  ooort  in 
payment  of  the  debts  of  the  company  and  otherwise  ao- 
cording  to  the  rights  and  priorities  of  the  persons  for  tb* 
time  being  interested  therein ;  and  on  payment  of  th» 
amount  due  to  every  such  judgment  creditor  as  afore- 
said the  court  may,  if  it  think  fit,  discharge  such  receiver 
or  such  receiver  and  manager. 

Hon.  /.  W.  Mansfield  for  the  applicants. — The- 
damage  has  arisen  by  the  company's  neglect  in- 
not  keeping  its   wharf    in    proper  repair.    The 
wharf  is  a  part  of  its  undertiiking.  If  the  company 
had  paid  the  workmen  wages,  &c.,  the  accident 
would  not  have  occurred.      The  damages  have- 
arisen   by  such   neglect,  and  we  ought  to  have- 
priority  in  respect  of  them.     He  referred  to 
The  Bailiray  Companies  Act  1867,  s.  i  ; 
Be  Wrexham    Hold,  and  Connah's  Quay  Ratttoay 
Company,  82  L.  T.  Bep.  33,   at  p.  36 ;   (1900> 
1  Ch.  261,  atp.  270. 
[Faswbll,  J.  referred  to  Be  Cornwall  Minerala 
Railway  Company,  48  L.  T.  Bep.  41).]     If  railway 
companies  do  not    pay  this  sort  of  claim   they 
ougQt  to  retire  from  business. 

Mark  L.  Bomer  for  the  receiver  and  manager. 

Fabwbll,  J. — This  is  an  application  of  aome- 
novelty  and  no  little  courage.  The  applicants, 
having  obtained  judgment  in  the  County  Court 
against  tba  company  and  the  receiver  for  damagao- 
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for  breach  of  their  implied  contract  to  keep  their 
'  approach  to  their  wharf  in  proper  repair,  aeek  to 
have  prioritj  for  the  diimagea  so  recovered  over 
all  the  other  creditors  of  the  oompanv,  under 
sect.  4  of  the  Railway  Oompames  Act  1867.  The 
reasons  for  the  passing  oif  that  Act  have  been 
explained  bv  Kay,  J.  and  other  jndees.  They 
were  to  enable  a  railway  company  which  could 
not  pay  the  whole  of  its  creditors  to  carry  on  its 
business  aa  a  goins;  concern  partly  for  the  benefit 
of  the  public  and  partly  for  the  benefit  of  the 
creditors,  who  were  thereby  more  likely  to  get 
paid  than  if  the  whole  undertaking  was  broken 
up  and  sold.  Since,  then,  the  object  was  to  protect 
the  rolling  stock  and  plant  of  the  company  from 
the  judgment  creditors  of  the  company  and  also 
to  keep  the  undertaking  alive,  it  was  obviously 
necessary  to  provide  for  all  expenses  and  out- 
goings which  were  absolatelv  essential  for  the 
purpose.  It  is  not  possible,  of  course,  to  carry  on 
a  railway  without  paying  for  the  coal,  wag^,  and 
«uch  like.  The  Legislature  therefore,  while  pro- 
tecting the  rolling  stock  and  plant  against  the 
cliums  of  judgment  creditors,  enabled  the  court  to 
appoint  a  receiver  and  manager,  who  would  take 
into  his  poseession  the  gross  receipts  of  the  railway, 
sjid  would  pay  th>>reont  first  of  all,  in  priority  to 
everything  else,  the  working  expenses  and  other 
proper  outgoings  in  respect  of  the  undertaking. 
As  expressed  by  Kay,  J.  in  Be  Ecutem  and  Mid- 
lemdB  Bailway  Company  (63  L.  T.  B«p.  181 ; 
45  Ch.  Div.  367)  and  explained  and  peniaps  a 
little  varied  by  the  Court  of  Appeal  in  Be 
Wreadumi,  Mold,  and  Connah't  Quay  Bailtoay 
Convpaw/  (82  L.  T.  Hep.  33;  (1900)  1  Oh.  261), 
the  section  points  to  aU  expenses  or  outgoings 
which  may  be  called  a  tine  qua  non  to  the 
■continued  existence  of  the  undertakins  as  a 
going  concern.  In  the  latter  case  the  Ooart  of 
Appeal  did  not  altogether  approve  of  the  way  in 
which  it  was  put  by  Kay,  J.  in  Be  Eastern  and 
Midlands  Bailway  Company  (ubt  sup.)  if  he  in- 
tended— and  I  am  not  sure  he  did  int^d — to  say 
that  proper  outgoings  added  nothing  to  working 
expenses.  I  do  lut  think  that  is  what  he  meant. 
Itis  obvioas  that  '  workins  expenses  "  are  one  thing, 
.  and  "  other  proper  outgoings  "  are  another  thing. 
'  The  question  before  the  CSonrt  of  Appeal  was  one 
relating  to  the  costs  of  the  receiver  and  manager 
in  defending  certain  proceedings  in  respect  of  a 
very  large  claim  which  they  defended  under  the 
direction  of  the  court,  and  the  court  thought  that 
those  costs  might  be  allowed  although  they  held 
that  they  were  neither  working  expenses  nor 
proper  outgoings.  That  case,  however,  does  not 
reallv  affect  the  point  before  me.  The  principle 
which  has  been  laid  down  by  the  courts  is  summed 
up  shortly  by  the  Vice- Chancellor  in  the  Irish 
case  of  Re  Navan  and  Kingacourt  Railway  Gom- 
ponu,  which  was  referred  to  by  Williams,  L.J.  in 
Be  Wrexham,  Mold,  and  Connah's  Quay  Bailway 
Company  (ubieup.).  The  Vice-Chancellor 'at  p.  405 
of  17  L.  Bep.  Ir  says  :  "  The  Act  plainly  intended 
that  expenses  such  as  common  sense  will  show  to 
have  been  for  the  working  of  the  railway  and  for 
the  outgoings  necessary  to  enable  it  to  do  its 
-service  to  the  public  efficiently,  should  be  paid  in 
the  first  pldoe,  and  all  the  surplus  appued  to 
payment  of  all  the  debts  of  the  company,  properly 
so  called,  according  to  their  respective  nghts 
-and  priorities,  to  ie  ascertained  by  the  court." 
dounsel  for  the  applicants  has  argued  the  case  as 


though  they  would  never  get  paid  at  all,  and  as 
though  I  was  refusing  to  allow  their  claim  to  be 
admitted  to  proof  at  all.  That  of  course  is  not 
the  case.  It  is  simply  a  question  of  the  priority 
of  one  creditor  over  another.  I  have  already 
expressed  my  views  as  to  the  way  in  which  the 
Act  of  1867  interferes  with  the  rights  of  judg- 
ment creditors  generally,  and  I  can  see  no  reason 
why  creditors  who  recover  damages  for  breach  of 
contract  should  be  put  in  any  better  position  than 
ordinarr  judgment  creditors.  Two  ingenious 
points  have  Men  raised  on  behalf  of  the  appli- 
cants. First,  it  was  said  that  this  was  a  matter 
which  had  arisen  from  the  neglect  of  the  companv 
to  expend  money  in  proper  outgoings ;  that  if  it 
had  paid  the  workmen's  wages  and  paid  for 
materials  to  put  the  berth  in  proper  repair  the 
accident  would  never  have  occurred ;  and  tnat  the 
applicants  had  suffered  damages  by  the  fact  that 
the  company  had  failed  to  make  a  proper  expendi- 
ture by  way  of  outgoings,  and  therefore  the 
applicants  ought  to  have  those  damages.  They 
adopted  my  suggestion  that  the  same  principle 
mignt  apply  to  compensation  for  damages  unoer 
Lord  Campbell's  Act  for  the  death  of  a  passenger 
by  an  accident.  I  can  only  say  that  in  my 
opinion  to  admit  such  a  claim  as  that  would  be 
entirely  to  disregard  the  words  of  the  Act,  and 
defeat  the  purpose  for  which  it  was  passed. 
That  brings  me  to  the  second  point,  which  was 
this :  It  is  said  that  if  railway  companies  do  not 
pay  this  sort  of  claim  they  may  as  well  retire 
from  business,  beiiause  nobody  will  employ  them. 
That  may  or  may  not  be  so.  The  Act,  however, 
was  int^ded  to  provide  against  the  physical 
impossibility  of  carrying  on  a  railway  as  a  going 
concern  for  want  of  rolling  stock  and  plant,  whioE 
would  be  the  case  if  the  judgment  creditors  were 
allowed  to  come  and  seize  all  the  rolling  stock 
and  plant.  That  would  lead  to  an  absolute 
physical  impossibility,  but  the  case  put  by  the 
applicants  only  leads  to  a  moral  improbability. 
No  doubt  if  a  railway  company  do  not  pay 
damattes  caused  by  defective  plant,  or  if  as 
carriers  they  lose  a  man's  goods  and  do  not  pay 
for  them,  the  chances  are  that  the  customer  wiU 
not  employ  them  again ;  but  that  difficulty  is  not  a 
physical  impossibmty  like  that  arising  from  the 
lack  of  rolling  stock  or  plant  and  the  possibility 
of  getting  ruling  stock,  which  is  the  diffioalty 
aimed  at  oy  the  Act.  It  is  simply  a  probabili^ 
that  a  man  will  not  employ  a  line  which  does 
not  pay  compensation.  It  is  not  a  question  of 
physical  impossibility  at  all.  The  argument 
therefore  has  no  bearing  or  force  as  applied  to  the 

f  resent  state  of  circumstances.  The  only  point 
have  to  decide  is  the  construction  of  the  Act. 
I  see  no  reason  for  making  any  difference  between 
the  coste  of  the  action  and  the  damages.  The 
costs  have  now  become  a  judgment  debt,  and 
stand  exactly  on  the  same  footing  as  the  damages. 
They  certainly  cannot  by  any  fair  rendering  of 
the  words  be  held  to  be  working  expenses  or 
other  proper  outgoings  with  respect  to  the  under- 
taking. "The  application  therefore  fails,  and,  inas- 
much as  it  is  an  attempt  to  get  priority  over  the 
other  creditors  of  the  company,  I  can  only 
dismiss  it  with  coste. 

Solicitors :  for  the  applicante,  Wynne,  Holme, 
and  Wynne,  for  H.  Forehaui  and  Hawkirui,  Liver- 
pool ;  for  the  receiver  and  manager,  Otmliffei  and 
Davenport,  for  Lingards,  Manohesto-. 
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Chaji.  Drr.]  Be  Bobm  ;  Ovbhock  v.  Bobs — Bbkmbtt  (app.) «.  Haboino  (reap.).      [Q3.  Dir. 


W«dne$day,  Jutu  20. 
(Before  Fa&wku.,  J.) 

Be  BOBH;  GUBNOCK  V.  BOBN.  (a) 
Sdieiior — Lien — Charging  order — Fund  in  court 

—Property  reeovereafor  evrnpaMt/ — Winding-vip 

order — Delay— No  intervening  rights — Diaere- 

tionSoHeHore  Act  1860  (23  £  24  Viet.  e.  127), 

«.28. 
The  juriedieHon  under  the  Solieitora  Aei  1860  to 

grant  a  charging  order  over  a  fund  in  court  it 

diecretiouary.    Mere  delay  tohere  no  intervening 

right*  have  arisen  is  not  sufficient  to  deprive  a 

tolieiior  of  his  right  to  such  order. 
Tk«  Act  has  not  abrogated  the  common  law  lien, 

but  a  charging  order  may  be  made  in  aid  of 

tueh  lien. 
Hajmee  v.  Cooper  (10  L.  T.  Bep.  87 ;  33  Beav. 

m  ;  33  L.  J.  488,  Ch.)  followed. 
Ik  a  creditor's  action  for  the  administi-ation  of 
the  eatcite  of  G.  E.  Bom,  deceased,  a  aummona 
was  taken  out  bj  a  firm  of  solicitors  formerly 
employed  by  a  limited  company  in  prosecuting 
and  recovering  a  claim  against  the  estate,  asking 
for  an  order  charging  their  coats  on  the  company's 
•hare  of  the  fond  in  court  to  the  credit  of  the 
action. 

In  Jan.  1897  the  claim  was  made  aiid  allowed 
in  the  action. 

In  1897  the  company  closed  their  office  and 
ceaoed  to  carry  on  business. 

On  the  28th  July  1899  the  company's  name 
was  struck  off  the  register  under  the  Companies 
let  1880  (43  Vict  c.  19),  a.  7. 

On  tbi  14th  March  1900  a  compulsory  winding- 
sp  order  was  made  on  the  application  of  a 
creditor. 

On  the  19(h  March  1900  the  above  summons  in 
the  acdon  was  issued  by  leave  of  the  winding-up 
conrt 

The  application  was  opposed  by  the  official 
receiver. 

F.  Maugham,  for  the  applicants,  stated  the  facts, 
and  referred  to  the  Solicitors  Act  1860,  s.  28. 

W.  H.  Cotens-Hardy  for  the  official  receiver. — 
M;  preliminary  objection  is  that  the  applicant 
is  neither  plamtiff  nor  defendant,  and  sect.  28 
does  not  appl^.  If  the  section  does  apply, 
the  chaive  la  m  the  nature  of  salvage,  and  is 
pnrely  £acretionary  :  (see  per  Bowen,  L.J.  in 
QreerY.  Young,  49  L.  T.  Rep.  224;  24  Ch.  Div. 
545,  at  p.  557,  which  was  confirmed  by  the  Conrt 
of  App4l  in  Be  Humphreys  (1898)  1  Q.  B.  520, 
at  p.  526).  The  aolioitor  has  no  lien  or  charge, 
fie  i*  only  entitled  to  come  to  the  court  and  ask 
for  a  charging  order.  My  two  objectiona  are 
delay  and  ^e  winding-up  order.  With  regard  to 
delay,  he  haa  done  nothing  for  two  and  a  hailf 
years.  [FabwbUj,  J. — Apart  from  statute,  mere 
delay,  where  there  are  no  other  intervening  cre- 
ditors, is  no  bar.]  He  referred  to 
Boehe  v.-  Boehe,  29  L.  B^.  Ir.  389. 
A  charging  order  ought  not  to  be  made  after 
a  ninding-ap  order.  A  common  law  lien  cannot 
BOW  be  supported  when  it  has  been  expressly 
prea  by  statute.  The  Solicitors  Act  has  abro- 
gated such  lien  or  charge. 

Maugham  referred  to 
Haynus  v.  Cooper,  10  L.  T.  Bep.  87 ;  38  Beav.  431 ; 
38  L.  J.  488,  Ch. 

(•)  Beportad  by  P.  S  Oswaud.  Eh}.,  JB«rri«««r«i-L«w. 


Fabwkll,  J. — This  is  an  application  in  a  cre- 
ditor'a  administration  action  for  a  charging  order 
on  a  fund  in  conrt.  The  claim  was  made  some 
time  in  Jan.  1897,  and  was  apparently  admitted 
about  the  same  time.  On  the  14th  March  1900 
the  company  went  into  liquidation,  and  the  fond 
is  now  in  court.  It  ia  said  by  the  company  that 
the  jnriadiotion  under  the  Act  is  discretionary, 
and  I  agree  that  it  is  so.  The  reasons  which  were 
urged  as  to  why  the  application  should  not  be 
granted  are,  first  of  all,  delay — becaoae  for  two  and 
a  half  years  the  applicant  took  no  steps.  But,  if 
he  has  not  done  so,  no  intervening  rii^hte  appear 
to  have  arisen  between  the  date  when  the  claim 
was  allowed  and  the  presentation  of  thia  aummona. 
Mere  dela;  without  any  other  righte  intervening 
ia  not  of  itaelf  a  aufficient  reason.  Then  it  ia  aaid 
that  the  atatute  haa  abrogated  the  common  law 
lien.  I  think  thia  is  not  so,  and  haa  been  so  decided 
in  terms  by  Haymes  v.  Cooper  (10  L.  T.  Bep.  87  ; 
33  Bear.  431 ;  33  L.  J.  488,  Ch.).  The  Master 
of  the  Itolls  at  p.  490  of  the  Law  Journal  report 
says  :  ''  The  sulicitor's  lien  is  the  first  charge  upon 
the  fund.  The  Act  was  not  intended  to  deprive 
him  of  any  benefit  which  he  previously  enjoyed. 
The  power  oonfeiTed  on  the  court  by  sect.  '28  was 
nor.  intended  to  take  away  the  righte  which  the 
solicitor  previously  possesaed.  It  haa  alwaya  been 
considered  that  a  aolicitor  has  an  inherent  right 
to  the  payment  of  his  coate  out  of  any  fund  he 
has  recovered  by  his  exertions,  and  that  the  court 
would  not  part  with  the  fund  when  once  in  ite 
control,  unless  with  his  consent  or  on  payment  of 
his  coste."  The  common  law  right  therefore 
remains.  This  is,  however,  an  application  to  give 
effect  to  the  statntory  right  and  not  to  the  common 
law  right,  and  it  seems  to  me  to  be  material,  in  con- 
sidering whether  it  ia  in  my  discretiou  to  give  the 
applicant  the  statutory  charge  or  leave  him  to  bis 
common  law  right,  to  see  whether  I  am  giving 
the  applicant  something  he  has  not  got  without 
my  order.  It  is  clear  Ee  haa  a  common  law  lien 
on  thia  fund,  and  it  would  be  monatrona  if  he  had 
not,  for  had  it  not  been  for  hia  exertions  there 
would  have  been  no  such  fund  at  all.  Justice 
seems  to  me  to  call  for  the  aasiatance  of  such  a 
lien.  I  am  asked  to  give  effect  to  the  atetntory 
order  in  aid  of  the  common  law  lien,  which  I  do 
and  make  the  order. 

Solieitora  for  the  applicante,  Edwin  Andrew 
and  Co. 

Solicitor  for  the  official  receiver,  /.  W.  Browne. 


QUEEN'S  BENCH  DIVISION. 
Thursday,  June  14. 
(Before  Gbanthah  and  Channbll,  JJ.) 
Bbnnbtt  (app.)  V.  Habdino  (reap.),  (a) 
Public    health — Metropolis  —  Sanitary    Conveni- 
ences—Stables and  stable-yard — "  H^orkplaee  " 
^—Persons    "in    attendance"  —  Public    Health 
(London)  Act  1891  (64  i  56  Viet.  c.  76),  «.  38. 
Sect.  38  of  the  Public  Health  (London)  Act  1891 
provides  that  every  factory,  workshop,  and  work- 
place   shall    be    provided   with   sufficient    and 
suitable  accommodation  in  the  way  of  sanitary 
conveniences,  regard  being  had  to  Uie  numher  of 
persons  employed  in,  or  in  attendance  at,  tttoA 
bwilding : 

la)  Eteported  by  W.  W.  Ou,  Kaq.,  B*Rl*tar«t-I«w, 
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Bknbktt  (app.)  V.  Habsino  (rasp.). 
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Held,  that  sted>le»  and  a  stable-yard  hept  by  a  eab 
proprietor,  wftere  a  number  of  men  were 
employed  as  horsekeepers  and  eab-eleaners  and 
where  cahdrivers  were  daily  in  attendance  for 
the  purpose  of  hiring  horses  and  eahs.  were  a 
*'  workplace  "  mthin  the  meaning  of  the  section, 
and  that  the  cabdrivers  were  "  in  attendance  " 
at  the  premises,  althotigh  they  were  there  as 
eustomers,  and  that,  therefore,  sufficient  and 
suitable  sanitary  conveniences  must  he  provided 
as  well  for  the  cabdrivers  in  attendance  there  as 
for  the  persons  empUryed  on  the  premises. 

Case  stated  by  the  metropolitan  police  magis- 
trate sitting  at  Clerkenwell  Police-oonrt. 

The  raspondent  (Harding)  was  summoned  to 
answer  the  complaint  made  by  the  appellant 
(Bennett),  sanitary  inspector  to  the  'Emlbom 
District  Boai-d  of  Works,  which  charged  that  the 
respondent,  being  the  occupier  or  ovnier  of  pre- 
mises situate  aad  being  9,  10. 16, 17,  18,  27.  .35, 38, 
and  44,  Ormond-yard.  within  the  district  of  the 
board,  did,  on  the  Ist  Jan.  1900  unlawfully  fail  to 
provide  sufficient  and  suitable  accommodation  in 
the  way  of  sanitary  conveniences  for  the  persons 
employed  in,  or  in  attendance  at,  the  above-men- 
tioned premises  contrary  to  the*  provisions 
of  sect.  38  of  the  Public  Health  (London)  Act 
1891  (54  &  56  Viot.  o.  76). 

The  magistrate  dismissed  the  complaint,  but 
without  costs. 

Sect.  38  of  the  Pnblio  Health  (London)  Act 
1891  (54  &  55  Vict.  c.  76)  is  as  follows  : 

(1)  Every  factory,  workshop,  or  workplace,  whether 
erected  before  or  after  the  paneinff  of  this  Act,  shall  be 
provided  with  Bufflaient  and  aaitctble  aocommodation  in 
the  vay  of  canitary  oonvenienoea.  regard  being  had  to 
the  number  of  pereone  employed  in  or  in  attendance  at 
Buoh  hnildhiK.  and  also  vhere  persona  of  both  sexes  are 
or  are  intended  to  be,  employed,  or  in  attendance,  with 
proper  separate  aocommodation  for  persons  of  each  sex. 
(2)  Where  it  appears  to  a  sanitary  anthority  that  thin 
section  is  not  complied  with  in  the  case  of  an;  factory, 
workshop,  or  workplace,  the  sanitary  authority  shall,  by 
notice  served  on  the  owner  or  occupier  of  such  factory, 
workshop,  or  workplace,  require  him  to  make  the 
alterations  and  additdons  necessary  to  secure  such  oom- 
pliance,  and  if  the  person  served  with  snoh  notioe  fkila 
to  comply  therewith  he  shall  be  liable  to  a  fine  not 
exceeding  twenty  pound*,  and  to  a  fine  tio'  exceeding 
forty  shillings  for  every  day  after  conviniion  during 
which  the  non-oompliaooe  continues. 

By  sect.  141  of  the  Act  it  is  provided ; 

In  this  Act,  unless  the  context  otherwise  requires, 
.  .  .  The  expression  "  sanitary  convenience  "  inclndes 
urinals,  water-closets,  earth-closets,  privies,  and  any 
»li»iil«.r  conveniences. 

At  the  hearing  of  the  complaint  the  following 
facts  were  proved  or  admitted  : 

That  the  board  of  works  was  the  sanitary 
authority  for  the  Holbom  district,  and  had  duly 
authorised  the  appellant,  who  was  the  sanitary 
inspector  for  the  board,  to  serve  a  notioe  as 
required  by  sect.  38  (2)  of  the  Public  Health 
(London)  Act  1891  upon  the  respondent,  and  to 
make  the  complaint ;  that  the  premises  consisted 
of  ten  stables  and  a  stable-y>ira,  and  were  in  the 
occupation  of  the  responi^ent,  who  is  a  cab  pro- 
prietor in  a  large  way  of  businers ;  that  the  re- 
spondent kept  upon  these  premises  110  horses  and 
a  large  number  of  cabs,  of  which  he  was  the 
owner;  that  the  respondent  employed  upon  the 
premises  a  number  of  men  as  horsekeepers  and 


oab-oleaners  for  the  purpose  of  attending  to  the 
horses  and  cabs  ;  that  the  business  of  the  respon- 
dent consisted  in  letting  out  these  cabs  and  horses 
by  the  day  to  drivers,  and  that  the  cabdrivers 
were  daily  in  attendance  at  the  premises  for  the 
purpose  of  hiring  the  horses  and  cabs,  changing 
norses,  and  returning  the  horses  and  cabs  ^ter 
nse ;  that  the  horsekeepers  and  cab-cleaners  when 
not  at  work  lived  with  their  respective  families  in 
different  rooms  having  sanitary  conveniences, 
situate  over  different  portions  of  the  premises ; 
that  in  the  stables  and  stable-yard  there  was  no 
accommodation  in  the  way  of  sanitary  con- 
veniences for  the  horsekeepers  and  cab -cleaners 
employed  therein;  that  many  complaints  of  the 
want  of  sanitary  conveniences  had  been  made  to 
the  appellant  and  the  board. 

It  was  contended  before  the  magistrate  on 
behalf  of  the  appellant  (a)  that  the  premises  were 
a  "  workplace  within  the  meaning  of  sect.  38  (1) 
of  the  Public  He<vlth  (London)  Act  1891,  and  (6) 
that  as  the  respondent  had,  after  duly  receiving 
the  notice  required  by  sect.  .38  (2)  oi  the  Ac^ 
failed  to  comply  therewith  or  to  provide  any 
accommodation  in  the  way  of  sanitary  conve- 
niences at  the  premises  for  the  nse  of  persona 
employed  in  or  in  attendance  thereat,  be  was 
liable  to  the  penalties  provided  by  sect.  38  (2)  of 
the  Act. 

It  was  contended  on  behalf  of  the  respondent 
(a)  that  the  premises  were  not  a  "  workplace " 
within  the  meaning  of  the  Act,  and  (6)  that  if, 
contrary  to  the  respondent's  contention,  the 
premises  were  a  "  workplace  "  within  the  meaning^ 
of  the  Act,  then  that  the  cabdrivers  were  not  "  in 
attendance  "  at  the  premises  within  the  meaning 
of  the  Act. 

The  magistrate  dismissed  the  complaint,  as  he 
was  of  opinion  that  the  premises  were  not  a 
"  workplace "  ejusdem  generis  with  factory  or 
workshop ;  and  further  uiat  cabdrivers  were  only 
in  attendance  as  customers,  and  there  was  no 
duty  thrown  upon  the  respondent  to  provide 
sanitary  conveniences  for  them. 

The  questions  for  the  opinion  of  the  court  were, 
first,  whether  the  stables  and  stabU-yard  were  a. 
"  workplace  "  within  the  meaning  of  the  Act ;  -vnd 
secondly,  whether  cabdrivers  were  persons  "in 
attendance  at  such  building  "  within  the  meaning 
of  the  Act. 

Cowrthope  Munroe  {W.  Leese  with  him)  for  the 
appellant. — We  oontend,  first,  that  these  premises 
were  a  workplace  in  ordinary  langua^,  and, 
secondly,  that  they  were  a  workplace  within  the 
meaning  of  the  section.  A  "  workplace  "  means 
a  place  where  persons  are  employed  or  intended 
to  De  employed  in  any  trade  or  business ;  and  to 
show  this  it  is  useful  to  refer  to  the  expressions 
used  in  some  of  the  previous  Acts.  In  sect.  22  of 
the  Public  Health  Act  1890  (53  &  54  Tict.  c.  59), 
the  words  are  :  "  Every  building  used  as  a  work- 
shop or  manufactory,  or  where  persons  are 
employed,  or  intended  to  be  employed,  in  any 
trade  or  business,  shall  be  provided  with  suffi- 
cient and  suitable  accommodation  in  the  way  of 
sanitary  conveniences."  So  that,  outside  London, 
sanitary  conveniences  must  be  provided  in  these 
three  places,  workshop,  manufactory,  and  places 
whei-e  persons  are  employed  in  any  trade  or 
business.  In  the  present  case  the  Legislature 
put  in  the  word  "  workplace,"  and  the  words  ift. 


Digitized  by 


Google 


8«pt.  8,  1900.] 


THE  LAW  TIMES. 


[Vol.  Lxxxm.— 63 


Q.B.  Div.] 


BxNNKTT  (app.)  V.  Haedino  (reap.). 


[Q.B.  Div. 


this  section — sect.  38 — are  at  least  as  oo-ezteuBive 
as  the  words  in  sect.  22  of  the  Act  of  1890.  There 
was  a  similar  provision  in  sect  38  of  the  Public 
Healtn  Act  1875.  It  is  not  necessary  that  a 
workplace  should  be  a  place  yvtdem  generis  with 
the  things  previously  mentioned,  namely,  factory 
or  workshop.  It  is  a  place  where  work  is  done  or 
where  persons  are  employed  in  any  trade  or  busi- 
ness. The  magistrate  was  wrong  in  applying  the 
principle  of  ejuadem  generis  to  ,the  case;  u  the 
words  in  the  section  had  been  "  or  other  work- 
place," then  it  might  have  been  contended  that 
the  principle  appUed;  but  the  words  used  are 
three  different  things,  "factory,"  "  workshop," 
and  "  workplace,"  so  that  there  is  no  ground  for 
.applying  the  principle : 

Counten  of  Rothes  v.  Kiriealdy  Waterworks  Com- 
missioners, 7  App.  Cm.  at  p.  706  ; 

Anderson  v.  Anderson,  72  L.  T.  Bep.  318 ;  (1895) 
IQ.  B   749; 

Attomey-Oeneral  v.  Jfutual  Tontine  Westminster 
CKambers  Association,  35  L.  T.  Bep.  at  pp.  225, 
226  ;  1  Ez.  Div.  at  p.  476. 

This  phioe,  therefore,  was  a  workplace,  and  there 
mast  then  be  some  sanitary  conveniences  there. 
With  regard  to  the  second  point,  the  cabdrivers 
were  "  in  attendance  "  ac  the  building  within  the 
meaniug  of  the  section.  The  magistrate  finds 
that  they  were  in  attendance,  bat  only  as  cus- 
tomers. The  section  does  not  say  "  in  attendance 
as  customers,"  and  it  is  snfBoient  if  they  are  in 
-attendance  in  any  capacity. 

Maemorran,  Q.O.  {flUis  Oriffith  with  him)  for 
the  respondent. — When  the  section  speaks  of 
those  "  in  attendance  at  such  building  "  it  does  not 
mean  people  who  come  there  to  deal  or  to  trade. 
There  are  persons  who  might  be  employed  there, 
for  instance,  timekeepers,  who  might  be  "in 
attendance  "  ;  bat  if  the  argument  of  the  appel- 
lant were  well-founded  it  would  apply  to  the  case 
of  a  shop,  the  owner  of  which  would  be  compelled 
to  have  convenienaes  for  all  who  came  there.  This 
stable-yard  is  not  a  workplace.  It  is  something 
less  than  a  workplace.  A  workplace  is  a  place 
where  persons  are  employed  to  do  work  of  a 
similar  character  to  that  which  is  done  in  a 
factory  or  workshop.  The  cab-cleaners  and  horse- 
keepers  were  persons  living  over  the  stables ;  they 
were  actually  living  on  the  spot,  and  those  who 
were  employed  there  had  conveniences  in  their 
own  houses,  so  that  the  only  question  is  whether 
the  respondent  is  bound  to  provide  conveniences 
■for  those  who  go  there,  or  for  their  customers. 
Even  if  we  give  to  the  word  "  workplace "  the 
extenwve  meaning  suggested,  the  respondent 
would  not  be  bound  to  provide  these  conveniences 
for  the  costomers  who  came  to  be  supplied  with 
what  they  came  to  hire — namely,  the  horses. 
There  is  no  obligation  under  the  section  to  pro- 
vide sanitary  conveniences  for  such  persons  who 
are  mere  customers.  Attendance  means  attend- 
ance in  the  natoie  of  service,  that  is,  as  being 
•engaged  in  the  work  of  the  place.  There  is  no 
suggestion  that  these  cabdidvers  were  kept  waiting 
■about  the  place  for  any  length  of  time,  and  they 
are  in  the  same  position  as  customers  coming  to 
the  shop.  The  magistrate  was  therefore  right  in 
bisfincnng. 

GsAHTHAX,  J. — In  onr  judgment  the  learned 
.magistrate  was  wrong  both  as  to  the  meaning  of 
'the  expression  "  worlqplace/'  and  as  to  those  "  in 


attendance  "  there,  and  we  think  that  he  ought  to 
have  convicted  the  respondent.  The  magistrate 
has  himself  found — as  stated  in  the  case — that 
these  cabdrivers  were  in  attendance  at  the  place, 
because  he  sets  out  as  one  of  the  facts  admitted 
or  proved  that  "the  cabdrivers  were  daily  in 
attendance  at  the  premises  for  the  purpose  of 
hiring  the  horses  and  cabs,  changing  norses,  and 
returning  the  horses  and  cabs  utw  use."  We 
all  know  that  a  business  of  this  kind  does  not 
consist  in  a  cabdriver  taking  out  one  horse  and 
one  cab  in  the  morning  and  not  coming  back 
with  the  horse  and  cab  till  the  night  He  requires 
a  change  of  horses  during  the  day,  so  that  he  goes 
to  the  stable-yard  in  the  morning,  goes  back 
again  daring  the  middle  of  the  day,  and  returns 
again  in  the  evening.  I  could  not  snggest  any 
OLBjae  of  men  who  would  be  more  in  need  of  this 
accommodation  in  the  way  of  sanitary  conveni- 
ences while  they  are  waiting  about  the  stable- 
yard.  I  think  that  they  were  m  attendance  'bere^ 
and  the  magistrate  was  quite  right  in  holding 
that  they  were  in  attendance,  but  I  think  he  was 
wrong  in  holding  that  because  they  were  in 
attendance  as  customers,  they  were  not  in  attend- 
ance within  the  meaning  of  the  section.  They 
were  in  atteudanoe  there,  and  sanitary  coaveni- 
enoes  should  have  been  provided  for  them.  Witii 
regard  to  the  question  whether  this  was  a  "  work- 
place "  or  not  I  cannot  imagine  a  term  more 
suitable  to  describe  these  premises  than  the 
expression  "  workplace."  Horse-keepers  and  cab- 
cleaners  come  there  and  work  there  all  day,  and 
the  work  is  all  done  within  a  limited  and  ascer- 
tainable area  I  think  there  was  no  reason  for 
saying,  as  the  magistrate  has  done,  that  to  be  a 
workplace  within  the  meaning  of  the  section,  it 
must  be  ejusdem  generis  with  the  two  things 
'previously  mentioned  in  the  section,  namely, 
factory  and  workshop,  and  must  be  confined  to  a 
place  where  something  was  being  manufactured 
or  made.  If  that  were  so,  the  value  of  the  sectdon 
would  be  greatly  taken  away.  To  my  mind  these 
premises  were  a  workplace,  and  these  cabdrivers 
were  in  attendance  there  within  the  meaning  of 
the  section.  The  case  must  therefore  be  remitted 
to  the  magistrate  with  a  direction  to  convict  the 
respondent. 

Channbll,  J. — I  am  of  the  same  opinion.  The 
first  question  we  have  to  consider  is  whether  this 
stable-yard  is  a  workplace.  Even  assuming  that 
the  doctrine  of  ejusdem  generis  applies — and  I  am 
not  sure  that  it  does  apply — but  assuming  that  it 
does  apply,  it  does  not  seem  to  me  to  mean  a 
similarity  with  a  factory  or  workshop  in  the  work 
that  is  done  there,  but  the  meaning  is  that  it 
must  be  a  similaritv  having  reference  to  the 
objects  of  the  Act  of  Purliament,  a  similarity  in 
keeping  persons  employed  there  for  any  consiotr- 
able  length  of  time,  a  similarity,  in  fact,  in  so  far 
as  the  matters  are  conceroed  which  go  to  make 
up  the  objects  of  this  enactment,  but  not  a  simi- 
larity as  to  the  work  done  in  a  workshop  or 
factory.  A  workplace  must  be  a  place  wnere 
work  is  done  permanently  and  where  people 
assemble  together  to  do  work  permanently  of 
some  kind  or  other ;  though  I  do  not  say  that 
the  mere  preeence  of  workmen  in  repairing  a 
private  house  would  make  it  a  workplace.  That 
being  so,  these  stables  are,  I  think,  a  workplace 
within  the  meaning  of  the  Act.  Then  comes  the 
question,  which  is  not  really  raised  in  the  case,  as 
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to  who  is  to  be  the  judge  of  the  suffiaenoy  of  the 
aaaitaiy  oonrenienoes  provided.  It  ia  a,  matter  of 
doubt  whether  it  ia  to  be  the  magistrate  or  the 
sanitary  anthoiity.  The  Act  is  not  clear  upon 
the  point ;  but  it  says  that  in  dealing  with  tbat 
matter  regard  is  to  bia  had  to  the  number  of  per- 
aona  employed  in  or  in  attendance  at  auoh 
building.  Someone  or  other  has  to  judge  of  the 
sufSciency  of  the  accommodation  in  the  way  of 
sanitary  oouTenienceH,  and  in  dealing  with  that 
question  has  to  take  into  account  all  the  persona 
who  are  employed  there,  and  when  he  has  got 
past  that  and  has  considered  the  suificienor  of 
the  accommodation  for  the  number  of  those 
employed  there  he  has  then  to  take  into  con- 
sideration the  number  of  those  who  are  in  attend- 
ance on  the  premises  and  who  are  there  for  a 
considerable  length  of  time,  so  as  to  he  likelyto 
use  the  conveniences  which  might  be  there.  The 
authority  would  probably  have  to  decide  whether 
that  accommodation  ia  sufficient.  The  expression 
"  in  attendance "  means  persons  who  are  in  fact 
upon  the  premises  for  a  considerable  period  of 
time ;  and  if  they  are  so  in  attendance,  they  are 
not  the  leas  so  because  they  are  there  for  the 

Surpose  of  being  customers  or  aa  customers.  It 
oea  not  seem  to  me  that  the  purpose  or  object 
for  which  they  are  there  affects  the  question 
whether  they  are  in  attendance  there  or  not.  I 
have  some  doubt  as  to  whether  the  case  ia  suffi- 
cient to  show  whether  the  cabdrivers  were  there 
for  a  sufficient  length  of  time  to  entitle  us  to  say 
that  they  were  in  attendance ;  but  the  purpose  of 
their  going  there  as  customers  does  not  prevent 
them  from  being  in  attendance  there,  if  they 
otherwise  were  so.  If  persona  are  brought  on  to 
premises  in  large  numhera  and  have  to  wait  there 
for  a  considerable  time,  then  I  think  those  persons 
are  in  attendance  there,  and  if  the  place  is  a  work- 
place they  have  to  be  taken  into  account  in  dealing 
with  the  question  of  the  sanitary  accommodation 
to  be  provided.  On  these  gronnda  I  think  that 
the  magistrate  ought  to  have  convicted  the 
respondent. 

Appeal  allowed.     Case  remitted  to  the  magis- 
trate. 
Solicitor  for  the  appellant,  Matthew  H.  Hale. 
Solicitors    for  the    respondent,    Ifarpole    and 
Marpole. 


Thursday,  June  14. 

(Before  Grantham  and  Channell,  JJ.) 

Ohbistie,  Manson,  and  Woods  (apps.) «. 

CooFEB  (reap.)  (a) 

IVode  marks  —  Forged  trade  mark  —  Offence  — 
Selling  goods  to  which  forged  trade  mark  is 
applied — Beasonahle  ground  of  suspicion  as  to 
genuineness  of  trade  m^rk — Acting  innocently 
—Meaning  of — Merchandise  Marks  Act  1887 
(50  &  51  Vict.  c.  28),  s.  2,  suh-s.  2. 

Sect.  2,  suh-sed.  2,  of  the  Merchandise  Marks  Act 
1887  provides  that  every  person  who  sells  any 
goods  to  which  any  forged  trade  mark  or  false 
^roide  description  is  applied  shaU  be  guilty  of  an 
offence  against  the  Act,  unless  he  proves  (a)  that 
having  taken  all  reasonable  precautions  against 
committing  an  offence  against  the  Act,  he  had 
no  reason  to  suspect  the  genuineness  of  the  trade 

(a)  Beported  by  W,  W.  Obb,  Esq.,  BarriM8r-at-L*ir. 


Toark  or  trade  description,  or  (e)  "  that  othertoite 
he  had  acted  imMcenfly  " : 
Held,  that  there  may  be  innocence  teithin  the 
meaning  of  sub-seel,  (e)  although  the  person  had 
within  sw-sect.  (a)  reasonable  grounds  for  sus- 
pecting the  genuineness  of  the  trade  mark ;  and 
consequently,  thai  a  persrni  who  seUs  goods  to 
which  a  forged  trade  mark  or  false  trade 
description  is  applied,  may  show  that  he 
"  actM,  innocently,"  and  thus  be  exonerated 
under  sub-sect,  (c),  although  at  the  time  of  the 
sale  he  had  reasonable  grounds  of  suspicion  as 
to  the  genuineness  of  the  trade  mark. 
Case  stated  by  a  metropolitan  police  magistrate 
sitting  at  Marlborough- street  Police-court. 

A  complaint  and  information  waa  preferred  by 
the  respondent,  William  Cooper,  against  Messrs. 
Christie,  Manson,  and  Woods,  the  appellants,  for 
that  they  did  on  the  11th  Jan.  1900,  at  8,  King- 
street,  St.  James',  unlawfully  seU  certain  goods 
— to  wit,  ohina — ^namely,  a  white  centre  dish,  a 
pair  of  oval  baskets  on  atoms,  and  a  pair  of 
candlesticks,  to  which  forged  trade  marks  were 
applied,  namely,  those  of  the  proprietors  of  t^ 
Koyal  Porcelain  Factory  of  Saxony,  within  the 
meaning  of  the  Merchandise  Marks  Act  1887 
(50  &  51  Vict.  c.  28),  s.  2,  sub-s.  2. 

This  information  was  heard  by  the  magistrate 
on  the  12th  and  20th  Feb.  1900,  when  he  convicted 
the  appellants  under  sect.  2  (2)  of  an  offence 
against  the  Act,  and  imposed  a  fine  of  102.  and  of 
10  guineas  costs,  subject  to  this  case. 
The  facts  were  as  follows  : 
The  King  of  Saxony,  of  the  Royal  Manufactory 
of  Porcelain  of  Saxony,  at  Meissen,  in  Saxony,  is 
entered  on  the  register  of  trade  marks  as  pro- 
prietor of  a  cert^n  trade  mark,  STo.  1137  in 
class  16  "  in  respect  of  china  porcelain  statuary, 
porcelain  plaques  on  tiles  and  bisque  china,"  and 
such  registration  is  now  in  force.  The  London 
agente  of  the  Royal  Factory  of  Dresden  are 
Messrs.  Oppenheim 

On  the  9th  Jan.  1900  and  on  the  following  day 
Messrs.  Christie,  Manson,  and  Woods,  the  appel- 
lante,  exposed  to  public  view  at  their  auction- 
rooms  in  King- street,  for  the  purpose  of  sale, 
certain  goods  then  advertised  to  oe  sold  by  them 
on  the  11th  Jan.  following,  by  order  of  the 
executors  of  a  deceased  gentleman.  The  goods 
which  were  the  subject  of  the  information  were 
lot  71,  and  were  thus  described  in  the  catalogues 
circulated  by  the  appellants. 

71.  A  white  Dresden  oentre-dish  ;  four  smallar  ditto ;: 
a  pair  of  oval  baekete  on  stems,  with  figures  of  oapids, 
ohUdren  and  infant  satyrs ;  and  a  pair  of  ditto  oandle^ 
stioks,  with  figure  stems. 

The  catalo^es  conteined  the  conditions  of  sale,, 
a  copy  of  which  was  annexed  to  this  case. 

Conation  5  of  these  conditions  of  aale  was  as; 
follows : 

The  lots  to  be  taken  away  and  paid  for  whether- 
gennine  and  anthentio  or  not,  with  all  faults  and  errors, 
of  desoription,  at  the  buyer's  expense  and  risk  within, 
two  daja  from  the  aale ;  Hesirs.  Christie,  Manson,  andi 
Woods  not  being  responsible  for  the  oorreot  desoription,. 
gennineneBB  or  aathentioity,  or  an;  fault  or  defeat  ia 
any  lot,  and  making  no  warranty  whatever. 

These  pieces  of  china  were  in  the  white  Dresden 
style,  and  had  affixed  to  them  marks  resembling, 
and  being  good  imitations  of,  the  trade  mark 
"So.   1137   above-mentioned ;  but  the  ma^trato 
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found  aa  a  fact  that  the  soods  were  not  genoine 
Dregden  chioa  and  that  the  marks  on  them  were 
forged  trade  marks  within  the  meaning  of  the 
HorohandiBe  Marks  Act  1887. 

On  the  morning  of  the  sale  on  the  11th  Jan.,  a 
tdegram  was  despatched  by  the  solicitors  of 
JSoBsn.  Oppenheim,  the  agents  to  the  Dresden 
Royal  Factory,  at  abont  9.30  a.m.,  and  was  received 
by  Messrs.  Christie  in  time  to  admit  of  a  full 
examination  of  the  goods  in  qnestion.  The 
telegram  addressed  to  Christies,  8,  King-street, 
St.  James',  W.,  was  as  follows : 

Baferrmff  to  your  letter  12  July  1898,  lot  71  to-day'i 
mia  belieTsd  not  gennine.    Writings  HaJae  Tmitram. 

The  letter  of  the  12th  July  1898  referred  to  in 
this  telegram  was  part  of  a  correspondence  which 
had  previously  taken  place  between  Messrs. 
Oppeoheim's  solicitors  and  the  appellanta'  firm. 
It  was  written  by  the  appellants,  Christie,  Manson, 
and  Woods,  to  the  solicitors,  Messrs.  Halse  and 
Co.,  and  was  aa  follows  : 

An  artiolM  gold  by  ns  are  lold  withoat  any  ernarantee 
iriiiteTer  and  onr  oonditiona  of  aale  hold  good  at  law. 
Artialea  are  deaoribed  in  onr  oatalognea  to  the  best  of 
onr  ability,  and  we  cannot  undertake  to  diaoriminate 
where  pieoea  of  ohina  have  been  carefully  forged.  All 
thing!  Bold  by  ns  are  placed  on  view  for  two  days  pre- 
oading  the  aale,  and  onr  rooma  are  open  to  all,  ao  that  the 
Dreidan  Factory 'a  agenta  are  at  liberty  to  inapect  every 
piaoe  of  china.  Though  we  are  qnite  ready  to  uaiat  in 
(topping  forgeriea,  we  cannot  undertake  to  be  reaponaible 
in  any  way  for  the  variona  artiolea  that  paaa  through  onr 
handa. — Yonra  faithfully,  Chbistii,  Manbok,  and 
Woods. 

After  the  receipt  of  the  teleg^m  the  goods  in 
question  were  examined  by  a  member  of  the  appel- 
lants' firm  specially  conversant  with  china,  and 
he  informed  Mr.  Anderson  (the  member  of  the 
firm  who  was  aboat  to  oondnct  the  sale)  that  he 
wonld  advise  the  lot  in  question  being  sold  "  for 
what  it  is,"  as  the  goods  had  to  be  sold  without 
reserve. 

Mr.  Anderson  thereupon  made  a  memoramdnm 
on  his  own  sale  catalogue  by  patting  his  pen 
throogh  the  word  "  Dresden " ;  and  on  lot  71 
being  reached,  he  said  to  the  assembled  bidders : 

Our  attention  has  been  drawn  to  thia  lot,  and  we  sail 
it  tot  what  it  is.  Ton  aee  what  there  is,  what  ahall  we 
iV  for  it  ? 

Bidding  thereupon  proceeded  in  the  asnal 
maimer,  and  the  lot  was  knocked  down  to  the 
proeecntor,  Mr.  Cooper,  for  the  sum  of  4Z.  lOa. 

In  his  evidence  before  the  magistrate  Mr. 
Anderson  stated  that  the  expression :  "  We  sell 
tins  for  what  it  is,"  wonld  naturally  raise  sus- 
picions in  the  minds  of  intending  purchasers  and 
make  them  think  again  before  bidding  for  it ; 
and  that  the  expression  would  be  so  taken  and 
understood  by  all  dealers  and  persons  in  the 
habit  of  buying  at  auctions. 

The  artides  comprised  in  the  lot  71  were  lotted 
and  described  as  they  appeared  in  the  catalogue 
by  a  ^erstin  employed  oy  the  appellants  as  an 
expert  m  china,  who  at  the  time  he  so  described 
them  believed  them  to  be  Dresden  and  the  marks 
upon  them  to  be  genuine ;  but  no  attempt  was 
made  at  the  hearing  before  the  magistrate  to 
establish  on  behalf  of  the  appellants  that  the 
goods  in  qnestion  were  genume  Dresden  china, 
nor  that  the  mark  was  not  in  fact  a  forged  trade 
mark. 


The  magistrate  found  that  the  appellants  had 
sold  goods  to  which  a  forged  trade  mark  had  been 
applied;  and  that  the^  nad  not  proved  to  his 
satisfaction  that,  having  taken  all  reasonable 
precautions  against  committing  an  offence  against 
the  Act,  they  had  no  reason  to  suspect  the- 
genuineness  of  the  trade  mark.  He  accordingly 
held  that  they  had  not  "  acted  innocently  "  andm: 
sub-sect  (e),  although  they  had  not  been  guilty  of' 
any  intention  to  mislead,  or  to  induce  persons  to 
purchase  that  which  they  would  not  otherwise 
have  purchased. 

It  was  then  submitted  on  behalf  of  the  appel- 
lants Uiat  they  were  protected  by  the  proviso  in 
sub-sect,  (c)  if  they  ha!d  been  innocent  of  any  in- 
tention to  induce  a  buyer  to  purchase  something 
which  he  would  not  otherwise  have  purchased. 

The  magistrate  was  of  opinion  that  (the  object 
of  sect.  2  (2)  of  the  Act  being  to  prevent  the 
sale  of  goods  to  which  any  forg^  trade  mark  is . 
applied)  the  appellants  oould  not  rely  on  snb- 
seot.  (c)  as  a  defence,  unless  they  had  been  in- 
nocent of  any  knowledge  or  reasonable  ground  of 
suspicion  at  the  time  of  sale  that  the  trade  mark 
was  in  fact  forged,  and  that  their  atate  of  mind 
towards  the  purchaser  was  immaterial  in  a  prose- 
cution for  tbie  offence.  He  accordingly  convicted 
the  appellants  of  an  offence  against  the  Act  as 
above  stated. 

The  question  for  the  opinion  of  the  court  was 
whether  upon  the  above  facts  the  decision  of  the 
magistrate  was  correct  in  law,  and  if  not  what 
should  be  done  in  the  premises. 

The  Merchandise  Marks  Act  1887  (50  &  51 
Vict.  c.  28)  provides  : 

Sect.  2.  (2). — Every  peraon  who  aella,  or  axpoaea  for, . 
or  haa  in  hia  poaaeaaion  for,  aale,  or  any  purpoae  of  trade 
or  mannf aotore,  any  gooda  or  thinga  to  which  any  forged 
trade  mark  or  false  trade  deaoription  ia  applied,  or  to 
which  any  trade  mark  or  mark  ao  nearly  reaembling  a 
trade  mark  aa  to  be  caloolated  to  deceive  ia  falaely  ap- 
plied, aa  the  oaae  may  be,  ahall,  unleaa  he  provea  (a)  that  . 
having  taken  all  reasonable  preoantionB  againat  com- 
mitting an  oSenoe  againat  thia  Act,  he  hod  at  the  time 
of  the  oommiaaion  of  the  alleged  offence  no  reaaon  to 
anapect  the  genuineneaa  of  the  trade  mark,  mark,  or 
trade  deaoription ;  and  (b)  That  on  demand  made  by  or 
on  behalf  of  the  proeecntor,  he  gave  all  the  information 
in  hia  power  with  respect  to  the  peraona  from  whom  he 
obtained  anoh  gooda  or  thinga ;  or  (c)  That  otherwiae  be 
had  acted  innocently ;  be  guilty  of  an  offence  againat 
thia  Act.  (3)  Every  person  gnilty  of  an  offence 
againat  thia  Act  ahall  be  liable  (i.)  on  conviction  on 
indictment,  to  impriaonment,  with  or  without  hard 
labour,  for  a  term  not  exceeding  two  yeara,  or  to  fine,  or 
both  impriaonment  and  fine ;  and  (ii.)  On  anmmary  con- 
viction to  impriaonment  with  or  withont  hard  labour,  for 
a  term  not  exceeding  fonr  months,  or  to  a  fine  not 
exceeding  twenty  ponnda.  &o. 

MouUon,  Q.C.  {H.  Avory  with  him)  for  the 
appellants. — The  charge  here  is  for  selling  the 
articles  with  a  false  trade  description,  and  as  to 
that  the  appellants  come  within,  and  are  protected 
by,  sub-sect.  (c).  If  a  person  gives  a  false  trade 
description,  and  at  the  time  of  giving  it  he  was 
not  aware  that  it  was  false,  then  he  would  be 
acting  innocently  within  the  meaning  of  the  sub- 
section. If  a  telegram  saying,  "  We  believe  so 
and  so  not  to  be  genuine,"  is  to  be  taken  as 
placing  a  person  outside  the  protective  clauses  of 
this  Act,  that  wonld  be  most  important  for  the 
appellants,  and  would  be  contrary  to  the  inten- 
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4ion  of  the  Act.  No  proof  was  given  before  the 
magistrate   to   show  that   this  was  or    was   not 

.a   forged    trade    mark;    the    appellants    simply 

-declined  to  fight  that  issue.  The  appellants 
employed  an  expert,  whom  they  had  employed  for 

.many  years,  who  lotted  these  things  and  gave 
them  the  description  in  question,  and  the   only 

Idling  to  raise  any  doubt  was  the  receipt  of  the 
telegram,  and  the  appellants  then  did  all  they 
-could  do;  they  put  the  purchasers  in  the  same 

..position  as  themselves,  and  they  told  them  that 
their  attention  had  been  called  to  the  lot.    The 

.  consequence  was  that  at  the  time  of  the  sale  the 
appellants  did  not  treat  the  articles  as  genuine ; 
they  warned  people  as  they  had  themselves  been 

•warned,  and  they  did  not  sell  them  as  Konuine. 

:In  80  doing  they  were  acting  innocently.    Then 

'it  is  said  that  there  is  another  offence,  namely, 
4hat  there  was  a  forged  trade  mark,  as  to  which 
there  was  no  reference  in  the  telegram,  and 
they  had  no  knowledge  of  that.  They  had  no 
warning  that  it  was  a  forged  trade  mark,  and 
what  they  did  was  a  complete  answer  to  the  only 

.  offence  as  to  which  they  were  warned.     [He  was 

.stopped.] 

Iirad  Davit  for  the  respondent. — The  conten- 

'tion  of  the  appellants  before  the  magistrate  was 

vthat  they  were  protected  by  the  proviso  in  sab- 
sect,  (e)  if  they  had  been  innocent  of  any  intention 

ito  induce  a  buyer  to  purchase  something  which  he 
would  not  otherwise  have  bought.    That  being 

-the  contention,  the  magistrate  held  that  their 
state  of  mind  towards  the  buyer  was  immaterial. 
He  said,  following  ail  the  cases,  that  these  Acts 

.  are  intended  not  so  much  to  protect  the  buyer  as 
to  protect  the  trade  mark,  and  it  is  important  to 
trade  mark  owners  to  have  the  trade  mark  pro- 

'tected.    The  Act  was  passed  to  protect  the  trade 

•  mark,  and  provide  a  cheap  remedy  in  cases  where 
before  the  passing  of  the  Act  a  person  had  to  go 
to  the  Court  of  Chancery.  The  Merchandise 
Marks  Act  1862  (25  &  26  Vict.  c.  881,  provided 
that  these  things  must  be  done  fraudulently  to.be 
brought  within  the  Act.  In  the  present  Act  the 
words  "  with  intent  to  defraud  "  were  purposely 
omitted,  and  a  prosecutor  is  now  entitled  to 
succeed  without   any   suggestion  of   fraud,   and 

-  there  is  no  suggestion  of  fraud  here.  Under  the 
present  Act  the  prosecution  have  not  to  prove 
fraud :  the  onus  of  proof  is  thrown  on  the  defen- 
dant, and  it  is  for  him  to  show  that  he  acted 
'innocently  in  the  transaction.  The  defendant 
has  to  show  innocence,  that  is,  innocence  of  any 
intention  to  infringe  the  statute,  and  the  inno- 
cence which  cam  alone  protect  a  person  is  innocence 
of  any  intention  to  infringe  the  provisions  of  the 
Act.  The  whole  question  was  considered  by  the 
fall  Court  in  Coppen  y.  Moore  (78  L.  T.  Bep. 
520 ;  (1898)  2  Q.  B.  300  and  306),  which  shows 
that  under  this  Act  the  burden  of  proof  is  shifted 
to  the  defendant,  and  that  sub-sects,  (a)  and  (b) 
apply  to  cases  such  as  the  present,  where  the 
goods  in  question  are  in  the  possession  of  the 
accused  for  sale,  or  are  sold  with  a  forged  trade 

.  mark  or  false  trade  description  already  stamped 
upon  them  or  applied  to  them,  but  uiat  where 
the  false  trade  description  is  applied  upon  the 

.  occasion  and  as  part  of  the  terms  of  sale,  then 
sub-sect,  (c)  applies,  and  sub-sect,  (c)  is  confined 
to  the  latter  class  of  cases.  The  words  in  sub- 
sect,  (e)  "  that  otherwise  he  had  acted  innooentiy  " 
imply  that  sub^seots.  (a)  and  (b)  ai«  particular 


cases  of  innocence ;  then  under  sub-sect.  («)  tiie 
defendant  has  to  show  another  case  of  innocence, 
and  if  he  has  to  show  another  case  of  innocence 
under  sub- sect  (e),  he  cannot  be  at  liberty  to  show 
that  innocence  when  the  very  thing  that  is  men- 
tioned in  sub- sect,  (a)  is  established  against  him. 
Under  sub-sect,  (a),  which  is  a  particular  case  of 
innocence,  he  has  to  show  that  at  the  time  of  the 
commission  of  the  alleged  offence  he  had  no 
reason  to  suspect  the  genuineness  of  the  trade 
mark.  If  he  has  to  show  that  under  sub- sect,  (a) 
it  is  difficult  to  hold  that  when  he  comes  to  snb- 
sect.  (e)  he  can  establish  his  innocence  if  at  the 
time  he  had  reason  to  suspect  the  genuineness  of 
the  trade  mark.  In  this  case  it  wa«  in  substance 
found  as  a  fact  that  the  appellants  bad  reason  to 
suspect  the  genuineness  of  the  trade  mark,  and 
they  knew  that  that  was  doubted,  and.  that  being 
so,  they  come  under  sub-sect,  (a)  and  cannot  there- 
fore rely  on  sub-sect.  (e).  The  magistrate  was 
therefore  right  in  so  finding.    He  referred  to 

Wood  V.  Bur;«M,  61  L.  T.  Bep.  593 ;  24  Q.  B.  Div. 

162; 
Johmton  t.  Orr-jEvnng,  46  L.  T.  Bep.  216 ;  7  App. 

Caa.  219 ; 
Sykes  v.  Syim,  S  B.  ft  C.  541. 

MouUmi,  Q.C.  was  not  called  upon  to  reply. 

GRAJfTHAH,  J. — In  this  case  we  think  the 
learned  magistrate  came  to  a  wrong  decision.  He 
tells  us  the  grounds  upon  which  he  came  to  that 
decision — namely,  that  in  his  judgment  the  words 
"  acted  innocently  "  were  only  intended  to  apply 
to  innocence  of  all  doubt  as  to  whether  the  article 
was  genuine  or  not.  In  our  judgment  he  was 
wrong,  and  it  is  only  necessary  to  read  the  sub- 
sections of  sect.  2  to  see  that  he  was  wrong.  The 
first  sub-section — aub-sect.  (a) — says  one  ground 
for  exoneration  is  if  the  defendant  proves  that, 
having  taken  all  reasonable  precautions  against 
committing  an  offence  against  thn  Act,  he,  at  the 
time  of  the  cummission  of  the  alleged  offenoe,  had 
no  reason  to  suspect  the  genuineness  of  the  trade 
mark  Having  this  reason  for  exoneration  in 
sub-sect,  (a),  we  do  not  require  to  have  the  same 
reason  for  exoneration,  which  is  mentioned  there, 
brought  forward  again  under  a  wider  clause  in 
sub-sect,  (c),  because,  although  the  words  in  sub- 
sect,  (c)  are  fewer,  the  sub- section  is  much  wider 
in  its  signification  than  sub-sect.  (a).  There- 
fore it  is  quite  manifest  that  the  words  "  that 
otherwise  he  had  acted  innocently  "  mean  that  he 
acted  in  some  other  way  than  by  having  no  reason 
to  suspect  the  thing  was  genuine.  The  only 
argument  brought  forward  here  is  that  it  was 
practically  admitted  before  the  magistrate  that 
the  trade  mark  was  not  genuine.  It  seems  to 
have  been  admitted  that  that  was  so,  and  that  the 
appellants  had  been  told,  and  that  they  told  other 
people  who  were  purchasers  at  the  sale,  that  there 
was  a  doubt  as  to  the  genuineness  of  these  articles 
and  that  they  did  not  guarantee  them.  That 
doubt  having  been  thrown  upon  them,  the  appel- 
lants sold  them  as  they  would  sell  things  of  that 
character,  for  what  they  were  worth  without  any 
guarantee  at  all.  The  magistrate  has  held  that 
uiat  is  not  sufficient,  and  that  the  only  innocence 
which  could  exonerate  the  appellants  is  innocence 
of  any  suspicion  as  to  the  genuineness  of  the 
article.  I  think  I  can  summarise  my  view  of  the 
intention  of  the  Act  in  this  way.  By  the  law  of 
England  ptmishment  is  to  be  inflicted  on  the 
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gvaitij  and  not  on  the  innooent,  and  if  the 
Ad  cf  Parliament  aaya  that  it  a  person 
ia  innooent  of  a  fraud  he  ie  not  to  be  punished, 
lioir  can  it  be  aaid  that  he  ia  to  be  pnnished 
becanae  teohnioally  he  haa  committed  a  frand, 
bot  waa  entirely  innooent  of  it  at  the  time 
he  committed  it  P  It  aeema  to  me  that  the  Act  ia 
T817  wisely  drawn  in  wide  terma  in  the  first 
inatenoe  for  thepnrpoae  of  atoppine  false  deacrip- 
tions  and  falae  trade  marks ;  but  it  ia  drawn  ao 
widely  tiiat  many  innooent  people  may  be  drawn 
within  it.  The  Legidatnre  have  alter'-d  the 
position  of  the  vendor  under  the  Act  of  1887 
from  what  hia  poaition  waa  under  the  Mer- 
chandise Marka  Act  of  1862.  because  it  puts  the 
Teador  in  a  worae  poaition  than  he  waa  in  under 
that  Act  of  1862.  Bat  while  it  puts  him  in  a 
worse  position,  and  does  not  throw  the  onus  on 
the  prosecution  of  showinjr  there  was  fraud,  as 
the  onus  is  shifted  from  She  prosecutor  to  the 
vendor,  it  ^ves  the  vendor  the  opportunity  of 
showing  that  in  hia  action,  whatever  that  aeticm 
wu,  he  waa  innooent.  The  word  uaed  in  the  aub* 
aeotioa  ia  at  very  wide  word — that  he  "  acted " 
innooetttly.  That  word  "acted"  covera  eititer 
aelling,  or  exposing  for  sale,  or  having  in  hia 
poBsesaion  for  sale,  or  any  other  dealing  with 
the  goods.  All  the  vendor  here  has  to  show  is 
that  in  his  action  with  regard  to  this  particular 
article,  and  the  aelling  of  it,  he  acted  innocently  and 
waa  not  guilty  of  any  fraud.  He  was  told  by  some 
person  that  there  waa  a  doabt  whether  thia  was  a 
genuine  trade  mark  or  not,  and  he  acted  on  that 
doabt,  and  said  that,  aJthongh  he  waa  told  that  this 
was  a  genuine  jneoe  of  Dresden  made  in  the  worka 
in  Saxony,  he  had  hia  doubts  aboat  it,  and  that  he 
woold  sell  it  to  any  pmohaaer  for  what  it  waa  worth 
Yet  because  he  did  that,  according  to  the  arga- 
mant  put  forward  for  the  reapondent,  the  app«l- 
lanta  oonld  under  thia  Act  be  aent  to  priaon  for 
that,  notwithstanding  that  their  action  nad  been 
hand  fide ;  and  the  argument  that  in  thia  caae  the 
sppeUanta  have  not  been  aent  to  priaon,  but  have 
only  been  fined,  does  not  afFect  the  question  at 
aU.  I  think  we  are  bound,  on  the  caae  atated  by 
the  magiatrate,  to  say  that  thia  conviction  waa 
wrong.  Although  it  is  quite  true  that  the  magia- 
tiste  has  not  gone  into  the  question  whether  on 
otiier  grounda  the  appdlanta  acted  innocently, 
he  doea  not  sun^t  other  grounds.  The  proae- 
cotion  relied  on  the  &at  that "  innocence  "  referred 
only  to  innooenoe  ae  to  the  genuineneas  of  the 
description,  and  that  being  ao — the  Act  being  a 
panal  Act— and  the  oonviotion  being  bad,  it  mnat 
oeqnaahed. 

CHAmriLii,  J. — I  aaree  that  the  view  taken  by 
the  learned  ma^strate,  aa  ezpieased  in  the  latter 
part  of  the  case,  is  incorrect.  The  point  in  this 
oue  is,  what  is  the  meaning  of  the  word  "  inno- 
oantly"?  That  is  the  point  of  law  on  which 
this  case  is  stated,  and  npon  which  the  magfiatrate 
haa  given  an  opinion.  The  oonatmction  of  thia 
Act  of  Parliament  waa  very  much  considered  in 
the  case  of  C<^pen  v.  Jtfoore  {ubi  tup.),  and  the 
iuterpretataon  pat  npon  it,  as  I  understand  that 
jnd^ment — and  I  waa  a  member  of  the  court  which 
deaded  that  case — waa  this  :  That  whereas  in  the 
great  majority  of  criminal  cases  it  ia  neceasary  for 
the  posecntion  to  prove  a  meTia  rea,  that  ia  not 
neceasary  nnder  this  Act.  But,  on  the  other 
hud,  tms  is  not  one  of  thoee  cases  which  do 
^t,  where,  it  being  the  object  of  the  Legia- 
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lature  to  forbid  a  particular  act  being  done  at  all, 
the  statute  ia  ao  framed  as  to  forbid  the  com- 
miaaion  uf  the  act  abaolutely,  quite  independently 
of  there  being  any  mens  rea  or  not,  and  where, 
conaequently,  if  the  forbidden  act  is  done,  the 
person  charged  with  doing  it  must  be  convicted, 
if  he  haa  done  it,  althoagh  he  had  no  ment  rea. 
Under  thia  Act,  however,  thia  case  is  not  one  of 
those  cases  at  all;  but  it  ia  a  caae  in  which  in 
order  to  have  a  conviction  there  must  be 
mens  rea  in  fact ;  bat  the  burden  of  proof  of  it 
ia  shifted,  and  is  not  in  accordance  with  the 
ordinary  principles  of  criminal  law.  That  ia  to 
aay,  the  prosecution  have  not  got  to  prove  a  mens 
rea,  but  if  the  defendant  is  able  to  prove  thn 
absence  of  mens  rea,  then  he  is  to  be  acquitted. 
That  is  the  construction  which  was  pat  upon  this 
Act  of  Parliament  by  a  court  compoaed  of  an 
unusually  larg^  number  of  judges  in  Coppen  v. 
Moore  {ubi  sup.),  and,  of  coarse,  we  have  to  apply 
that  in  this  case.  It  still  leaves  us  to  consider 
what  is  the  meaning  of  the  words  in  sub-sect,  (c) 
"  aotod  innocently  within  the  meaning  of  this 
Act ;  so  that  the  question  really  is,  as  I  have  a^d, 
whether  the  defendant  ia  able  to  prove  each 
abaence  of  mens  rea  aa  would,  in  an  onlinary  case 
where  the  harden  of  proof  is  upon  the  proaecation. 
be  for  the  proaecation  to  prove  affirmatively.  Now 
in  the  preaent  case  the  magistrate  has  heud  that 
the  appellants  could  not  rely  npon  this  aub-aeotion 
aa  to  innocence  unleaa  they  could  show  that  they 
had  been  innocent  of  any  knowledge  or  reasonable 
ground  of  suspicion  at  the  time  of  the  sale  that 
the  trade  mark  was  in  fact  forged.  That  cannot  be 
right,  for  the  reason  pointed  out  by  my  brothei- 
Grantham — namely,  that  that  ia  the  gist  of  aub- 
aeot.  (a),  and  that  anb-seot.  (c)  goea  on  to  say 
"  that  otherwise  he  had  acted  innocently."  That 
assames  that  'there  mnat  be  other  caaea  beaide» 
absence  of  aaapicion  which  may  be  innocent  within 
the  meaning  of  the  Act.  The  reault  ia,  aa  I  have 
said,  that  nnder  sab-seot.  (c),  the  defendant  mav 
always  set  op  any  case  of  abawce  of  mens  rea,  wbicL 
in  an  ordinary  criminal  case,  if  the  A.ct  were  not. 
framed  in  the  special  way  in  which  this  Act  is 
framed,  it  would  be  upon  the  prosecution  to  prove. 
In  tte  present  case  there  waa  a  contention  raiaed 
for  the  appellanta  before  the  magiatrate  which  1 
do  not  think  waa  a  correct  contention — namely, 
that  the  atate  of  mind  of  the  seller  towards  his 
pnrchaaer  waa  material.  I  think  the  learned 
migiatrate  was  right  in  aaying  that  the  state  of 
mind  of  the  seller  towards  hia  purchaser  was 
immaterial  in  a  proaecation  for  thia  offence. 
3fens  rea  must  be  applied  in  relation  to  the  par- 
tionlar  offence,  and  I  think  counsel  for  the  respon- 
dent was  right  in  saying  that  innooenoe  in  this 
case  meant "  innocence  ofany  intention  to  infringe 
the  Act  of  Parliament " ;  and  that  is  the  point 
which  I  think  the  learned  magiatrate  ought  to 
have  considered.  I  think  it  quite  clear  that  there 
may  be  innocence  of  an  inteoition  to  infringe  the 
Act  of  Parliament  even  although  there  may  be 
suspicion  of  the  genuineness  of  the  trade  mark ; 
and  I  think  the  Act  in  effect  says  so  by  the  word 
"  otherwise."  That  being  so,  I  do  not  think  the 
magistrate  haa  decided  on  a  right  ground.  The 
only  point  on  which  there  ia  some  difference 
between  my  learned  brother  and  myself  ia  thia  : 
I  feel  some  doubt  whether  we  ought  simply  to 
quash  the  conviction,  or  send  back  the  case  to  the 
magistrate  in  order  that  he  might  consider  again 
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tbe  question  of  iimocenoe,  applying  the  right  test, 
aa  I  think  he  applied  the  wrong  test ;  bat  as  my 
brother  thinks  itonght  to  resnlt  in  the  conviction 
being  quashed  I  do  not  dissent,  because  having 
expressed  my  view,  it  wUI  be  sufficient  for  future 
cases.  I  do  not  propose  to  differ  on  that  point, 
but  if  I  did,  the  proper  thing  would  be  to  send 
the  case  back  to  the  ma^strate  for  him  to  con- 
sider whether  he  did  deal  with  it  from  the  right 
rnot  of  view,  or  from  the  wrong  point  of  view  as 
think  he  did.  The  resnlt  is  that  the  conviction 
wiU  be  quashed.  ConvieHon  gt^hed. 

Solicitors  for  the  appellants,  Eardley  HM. 
HtUbert,  and  Hvbbard. 

Solicitors  for  the  respondent,  Halse,  TruHram, 
and  Co. 


§^TX!^xmt  €owd  oi  IttMcatore. 


COURT   OF   APPEAL. 

Wednesday,  May  16. 
(Befur«  Webster,  M.R.,  Biobt,  and  Collins, 

L.JJ.) 
Welsbach  Incandescent  Gas  Light  Company 
«.    New     Sunlight    Incandescent    Com- 
pany, (a) 

appeal  fbom  the  chanceby  division. 
Practice — Inte/rrogatorie* — Company — Answer  by 
officer — Knowledge  not    acquired  in    course  of 
employment— Order  XXXI.,  rr.  1,  5,  24. 

Where  an  officer  of  a  company  has  been  ordered  to 
answer  interrogatories  on  behalf  of  the  comvany 
he  is  only  bound  to  ansioer  cu  to  knowledge 
obtained  by  him  in  the  course  of  his  employment 
by  the  company,  and  as  the  result  of  inquiries  of 
the  officers  and  servants  of  the  company  as  to 
knowledge  acquired  by  them  in  the  course  of  their 
<mp2oym«n<  as  such  officers  and  servants. 

He  is  not  bound  to  inquire  as  to  matters  that  came 
to  the  knowledge  of  the  officers  and  servants  of 
the  company  apart  from  their  position  as  stuA; 
nor  as  to  matters  with  which  they  became 
acquainted  as  officers  or  servants  of  tlie  prede- 
cessors of  the  company  or  aecidenially  and  not  in 
the  ordmary  course  of  business. 

The  answer  of  the  person  appointed  to  answer  in- 
terrogatories on  behalf  of  a  company  can  be  read 
against  the  company,  as  it  is  tne  answer  of  the 
company  and  sUmds  on  precisely  the  same  foot- 
ing as  the  answer  of  an  individual. 

This  action  was  broueht  by  the  plaintiff  com- 
pany to  restrain  an  alleged  infringement  of  a 
patent. 

This  patent  had  belonged  to  a  company  called 
the  Incandescent  Gias  Light  Companv,  which  sold 
its  business  and  the  patent  to  the  plaintdfC  com- 
pany in  Dec.  1897. 

Some  of  the  directors  and  officers  of  the  plain- 
tiff company  had  been  directors  and  officers  of 
the  old  company. 

The  defendants  delivered  particulars  of  ob- 
jections, one  of  which  alleged  that  the  invention 
was  not  novel,  and  relied  on  the  "  manufacture, 

(a)  Baportad  by  W.  a  BiM,  Esq. .  ButMer-tX-lMm. 


exhibition,  use,  and  sale  of  mantles  made  accord- 
ing to  the  alleged  invention  by  the  plaintiffs* 
pradeoessors  in  business,  the  ^candescent  Gfras 
Light  Company  from  time  to  time  during  -fche 
yean  1891  and  1892." 

In  support  of  this  objection,  they  applied  for 
leave  to  administer  interrogatories  to  tivo 
directors  of  the  plaintiff  company  who  'were 
formerly  directors  of  the  Incandescent  Glas  Liiglit 
Company,  and  to  a  member  of  the  plaintiff  oom- 
pany  who  had  been  the  chemist  of  that  com- 
pajoy. 

TniB  was  refused  by  Byrne,  J.  (whose  deci- 
sion was  affirmed  by  the  Court  of  Appeal),  'wbo 
considered  that  at  present,  at  any  rate,  leaTe 
ought  only  to  be  given  to  deliver  interrogatoriee 
for  the  examination  of  the  plaintiff  company  to 
be  answered  by  their  secretary.  InterrogatorieB 
were  accordingly  delivered  askiiig  infomiati<m 
with  reference  to  the  mode  of  manufactmne  of 
certain  mantles  by  the  Incandescent  Gas  JAght 
Company  in  1891  and  1892. 

The  secretary  of  the  plaintiff  company  answered 
as  follows : 

1.  Tbs  whole  of  the  matters  ioqaired  into  refer  to 
eventa  which  ooonrred  prior  to  the  ineorporatiOD  of  the 
plaintiff  oompany,  and  in  reipeot  of  matters  ••  to  irliiali 
I  have  no  peiaonal  knowledge  whatever.  I  have  Toadr- 
inqnirisB  of  the  direotors,  offioen,  lervanta,  and  agenta 
of  the  plaintilf  oompany  as  to  what  knowledge  fhey  had 
aoqnired  in  the  oonrse  of  their  employmont  aa  direofeorB. 
officers,  servants  or  agents  of  the  plaintiff  company  'witb 
regard  to  the  matters  in<inir«d  of  by  the  said  intenoicm- 
tories,  and  I  have  hean  unable  to  obtain  any  jnfonamtiao 
thereon  whatever,  the  aaid  dizeoton,  offloeze,  serrantB, 
and  agenta  informing  me  that  aa  aooh  dizaotora,  oAoorB, 
aervanta,  and  agenta  they  poaaeaaed  no  knowledge 
whatever  of  the  matters  inqnlred  of  by  the  aaid  intor- 
rogataries. 

2.  I  have  heen  advised  and  believe  tliat  I  am  not 
bonnd  for  the  pnrpoae  of  anawering  these  interrogatoriea 
to  make  inqoiriea  of  any  persons  who  may  happen  to  be 
•t  the  pieaent  moment  direotors,  offioera,  aervante,  or 
agenta  of  the  plaintiff  oompany  as  to  any  knowledge  or 
information  th«y  may  poaaese  aeddentidly  not  in  the 
oonrse  of  the  employment  by  the  plaintiff  company,  and 
not  in  the  ordinary  oonrae  of  tiieir  bnaineaa  aa  saoh,  and 
I  have  therefore  not  made  anoh  inqniziea. 

3.  Snbjeot  to  par.  2  hereof,  I  have  not,  nor  to  the  beet 
of  my  knowledge,  information,  or  belief,  haa  any  direotor, 
ofioer,  aervant,  or  agent  of  the  plaintiff  oompany,  any 
knowled^  or  meana  of  information  which  woald  eaabble 
me  or  them  to  anawer  the  aaid  interrogatoriee  or  any  of 
them. 

The  defendants  contended  that  this  answer  vnua 
insufficient,  and  applied  for  an  order  thafc  the 
plaintiffs  should  make  a  farther  affidavit. 

The  application  was  heard  on  the  28th  April, 
and  the  following  judgment  delivered  : — 

Bybne,  J. — ^In  this  case  an  action  is  brouKht 
by  the  Welsbach  Incandescent  Gas  Light  Com- 
pany against  the  New  Sunlight  Incandaaoent 
Company  and  others  for  aUemad  infringement  of 
patent.  The  defendants  have  delivered  partionlars 
of  objections,  alleging,  amongst  other  tilings, 
anticipation  bv  a  oompany,  the  predecessor  in 
title  of  the  plaintiff  company,  and  they  orif(iziaUy 
applied  under  Order  XXXI.,  r.  5,  to  be  allowed 
to  administerinterrogatories  to  Mr.de  Fonblanqae, 
Mr.  Julius  Moeller,  who  are  directors  of  ib»  plain- 
tiff oompany,  and  to  a  Mr.  Madean,  a  member 
of  the  plaintiff  oompany.    I  refased  that  motion 
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4iijd  direoted  the  secretary  of  the  company  to 
«iiBii«r.  I  thought  that  the  mere  fact  that  the 
fientlemen  whoae  names  were  put  forward  by  the 
defendant  company  to  answer  had  been  directors 
«nd  chemist  of  the  old  company  respectively  at 
the  time  when  the  alleged  acts  relied  on  as  con- 
atitating  anticipation  took  place,  and  that  they 
vere  tiierefore  specially  likely  to  have  informa- 
tion  relating  to  the  acts  in  qneetion,  snch  actu 
baving  taken  place,  if  at  all,  prior  to  the  existence 
-of  the  plaintiff  company,  did  not  justify  selecting 
tham  as  the  proper  persons  to  gvre  discovery. 
The  special  knowledge  attributed  to  them  was  not 
knowledge  aoc^^nired  oy  them  as  ofSoers  or  members 
of  the  piMntaff  company,  bnt  acquired  aUutuU, 
-and  qoite  independently  of  their  connection  with 
tiie  plaintiff  company.  The  secretary  has  now 
pot  in  his  answer  to  the  interrogatories,  and  a 
aommons  has  been  taken  out  asking  for  a  further 
and  better  answer,  or  in  the  alternative  that  the 
gentlemen  already  named  in  the  former  applica- 
tiiKi  may  be  now  directed  to  answer.  I  will  first 
rofer  to  what  was  said  by  Sir  Qeorge  Jessel  in  the 
<»se  of  WiUm  t.  Church  (39  L.  T.  Bep.  413;  9 
Oh.  Div.  552,  555)  in  reference  to  the  Mstoiy  of 
the  Legislation  as  to  disoovery,  and  I  will  venture 
to  add  some  further  observations  to  explain  the 
'Ooorse  I  propoae  to  take.  Sir  Oeoige  Jessel,  after 
nfening  to  Order  XXXI.,  says :  "  When  we  come 
to  look  at  the  history  of  the  I^^slation,  we  shall 
Me  that  not  onlv  is  this  the  plam  meamng  of  the 
rule — which  I  should  have  held  indepencbntly  of 
any  history — bnt  also  how  it  arose.  The  defect 
-of  the  old  common  law  system  was  that  it  did 
not  allow  yon,  in  an  ordinary  action  at  law,  to 
obtain  disoovery  from  your  opponent,  and  equity 
therefore  invented  the  bill  of  discovery  in  aid  of 
the  plMntiff  in  the  action,  or  of  the  d«(endaat  in 
the  action,  and  gave  that  discovery,  and,  of  course, 
following  ite  own  rules  as  applied  to  actions  at 
law ;  it  gave  a  similar  remedy  where  it  was  a  suit 
in  equity.  Then  came  this  difficulty,  that  a  corpo- 
ration answering  not  on  oath,  but  under  common 
seal,  yon  oonld  not  indict  the  corporation  for  per- 
jury, and  yon  could  not  therefore  have  the  usual 
lemedy  or  sanotion  which  enabled  you  to  rely  on 
the  disoovery,  and  so,  to  avoid  that,  the  courts  of 
'«qai^  allowed  yon  to  add  an  officer  of  the  oorpo- 
rstion  as  defendant,  to  make  him  answer  on  oath, 
because  according  to  the  then  procedure,  you 
-Goold  not  interro^U«  him  in  any  other  way.  lou 
me  therefore  compelled  to  make  him  a  defen- 
dant. In  process  of  time  the  Legislature  thought 
fit  to  get  rid  of  the  necessity  of  resorting  to 
-eoorte  of  equity  for  discovery,  by  empowering  the 
ooorte  of  law  to  give  discovery  in  common  law 
aetioBs.  Then  what  did  the  Legislature  do  P  It 
did  not  adopt  the  metiiod  which  was  adopted  by 
tlw  courts  of  equity  in  suite  in  equity.  That 
authod  was  both  cambvons  and  expensive."  Then 
I  nay  pass  over  a  certun  portion  of  this  judg- 
oant  and  go  on  to  say  that  the  learned  judge 
pointe  out  that,  "  Whoa  the  Legislature  inaugu- 
nted  a  totfdly  new  system  of  pleading,  and  esta- 
bliahed  a  new  court  of  justice — ^for  that  is  what 
the  High  Court  is — the  first  question  was,  what 
system  should  they  adopt  in  it,  as  there  must  be 
one  system  for  all  kinds  of  actions,  whether 
common  law  actions  or  equity  actions,  and  they 
-adopted  the  rule  which  had  been  adopted  in 
common  law  aotions,  and  that  is  the  rule  mserted 
in  the  sohedole  to  the  Act.    There  is  no  other 


practice  extant  applicable  to  equity  aotions.  The 
old  practice  has  ceased  to  exist.  There  is  only 
one  Und  of  action  and  one  kind  of  prooedore, 
and  that  is  the  procedure  pointed  out  by  Order 
XXXI.,  r.  34."  The  learned  judge  had  pre- 
viously referred  to  the  provisions  of  the  51st 
section  of  the  Common  Law  Procedure  Act  1854. 
Under  the  old  Chancery  practice,  when  an 
officer  of  the  company  was  added  as  a  defen- 
dant for  the  purpose  of  giving  discovery,  it 
was  not  competent  for  the  plainiifE  to  read 
his  answer  as  an  admission  by  the  defen- 
dant corporation :  (see  Wych  v.  Meai,  3  P. 
Wms.  310),  M'Inio$h  y.  Great  Western  Bailtoay 
Company  (4  De  G.  &  Sm.  544),  and  Daniell's 
Chancery  Practice  (5th  edit.,  vol.  1,  p.  133).  Lord 
Eldon  cites  Wyeh  v.  Meal  as  an  authority 
in  DwiMner  v.  GorporaHtm  of  Chippenham  (14 
Yesey  245,  254),  and  Lord  Chelmsford  does  so  in 
United  States  of  Ameriea  v.  Wagner  (L.  Bep.  2 
Ch.  App.  582,  587).  As  a  general  rule,  unless 
a  defendant  has  some  interest  in  the  subject 
matter,  he  might  be  examined  as  a  witness,  and 
could  not  be  compelled  to  answer  a  bill  for 
disoovery.  Lord  BedesdaJe  says  (see  Mitford 
on  Pleading,  p.  188) :  "  Unless  a  defendant 
has  some  interast  in  the  subject,  he  may  be 
examined  as  a  witness,  and  therefore  cannot  in 
general  be  compelled  to  answer  a  bill  for  disoovary, 
for  such  a  bill  can  only  be  to  gain  evidence,  and 
the  answer  of  the  d^endant  cannot  be  read 
against  any  other  person,  not  even  a^piinst 
another  defendant  to  the  same  bill.  Bnt  if  the 
bill  states  that  the  defendant  has  or  claims 
an  interest,  a  demurrer  which  admits  the  bill 
to  be  true,  of  course,  will  not  hold,  though  the 
defendant  has  no  interest ;  and  he  can  then  only 
avoid  answering  the  bill  by  plea  or  disclaimer. 
There  seems  to  be  an  exception  to  the  role  in  the 
case  of  a  corporation;  for  as  a  corporation  can 
answer  no  otherwise  than  under  their  common 
seal,  and,  therefore,  though  they  answer  falsely, 
there  is  no  remedy  against  them  for  perjury,  it 
has  been  usual,  where  a  discovery  of  entries  in  the 
books  of  the  corporation,  or  of  any  act  done  by 
the  corporation,  has  been  necessary,  to  make  their 
secretary  or  bookkeeper  or  other  officer  a  pariy ; 
and  a  demurrer  because  the  bill  showed  no  daim 
of  interest  in  the  defendant  has  been  in  snob  case 
overruled."  Under  the  old  Ghanoery  practice,  an 
answer  served  two  purposes,  one  being  to  obtain 
admissions  which  might  be  read  against  the  de- 
fendante,  and  the  other  being  to  obtein  information 
as  to  facto,  which,  although  not  capable  of  bdng 
read  against  the  defendante,  might  be  nseful  to  the 
plaintiffs  in  the  litigation  for  other  reasons. 
This  was  pointed  out  in  Wyeh  v.  Meal  (vhi  tup.). 
In  referi-nce  to  the  common  law  practice,  when  the 
new  system  introduced  by  the  Common  Law  Pro- 
cedure Act  1854  came  into  operation  and  thence- 
forward, according  to  the  best  information 
I  have  been  able  to  obtain,  it  was  in  accord- 
ance with  the  practice  to  allow  admissions 
in  the  answer  of  the  officer  to  be  read 
against  the  company.  The  new  system  introduced 
by  the  Judicature  Act  and  the  rules  under  it 
adopted,  with  I  think  only  a  single  alteration 
(that  of  allowing  a  member  of  the  corporation  to 
be  interrogated  if  so  desired),  the  provisions  of 
the  Common  Law  Procedure  Act  1854.  Lti  the 
case  of  Slanehetter  Vol  de  Travers  Paving  Com- 
pany V.  Slagg  (W.  N.  1882,  p.  127)  the  Court  of 
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Appeal,  Jeaael,  M.B.  and  Cotton,  L.J.  declined  to 
express  an  opinion  whether  an  answer  to  inter- 
rogatories given  bj  an  ofBoer  or  member  of  a  com- 
pany could  be  read  ^[ainst  the  company ;  bnt  in 
Ohctddoek  T.  British  Bouth  Africa  Company 
(1896)  2  Q.  B.  Div.  153)  Smith,  L.J.,  after  referring 
to  that  case,  expressed  a  clear  opinion  that  the 
meanins  of  Order  XXXI.,  r.  5,  mnst  be  that,  if 
she  jadge  thinks  that  a  member  of  the  company 
is  in  SQon  a  position  with  regard  to  the  company 
that  he  is  the  proper  person  to  answer  on  their 
oehalf ,  he  may  order  him  to  do  so,  and  that  his 
answers  in  that  case  bind  the  company.  I  do 
not  consider  that  the  mere  fact  that  one  member 
of  the  company  would  be  the  best  witness  or  has 
most  knowledge  in  reference  to  particnlar  cir> 
comstanoes  is  sufficient  ground  for  directing  him 
to  answer,  although  in  a  particular  case  it  may 
be  a  verv  good  ground  for  so  doing.  By  way  of 
illustration,!  may  instance  the  case  of  a  question 
arising  as  to  a  contract  entirely  negotiated  by  one 
director  on  behalf  of  a  company,  even  though  he 
may  have  ceased  to  be  a  director  and  be  a  member 
only,  he  may  be  exactly  the  person  who  ought  to 
answer ;  while,  on  the  other  hand,  if  the  point  ■k  ere 
one  where  the  knowled^  of  the  member  in  refer- 
ence to  some  matters  in  dispute  was  knowledge 
acquired  prior  to  the  existence  of  the  company, 
ana  entiraly  outside  any  relationship  with  the 
company,  it  would  not  in  my  opinion  be  prima 
facie  a  sufficient  ground  for  picking  him  out  to 
answer,  and  indeed  in  some  cases  it  misht  be 
most  unjust  to  do  so.  I  may,  by  way  ca  illus- 
tratine  that,  sugg^t  the  case  where  a  man  had  a 
qnarru  with  the  company,  and  took  an  entii-ely 
c^tposing  interest  to  them.    Acting  upon  this  view 

rn  a  former  application,  I  declined  to  order 
persons  named  by  the  defendant  company  to 
answer,  but  directed  the  secretary  to  do  so.  He 
has  answered,  but  the  question  is.  Has  he  done  so 
sufficiently  P  I  think  not.  The  nature  of  the 
interrogatories  is  to  make  inquiries  with  reference 
to  certein  acts  done  during  the  existence  of  a 
former  company  which  was  the  predecessor  in 
title  of  the  present  company  in  respect  of  acts 
done  before,  as  I  have  said,  the  existence  of 
the  present  company.  I  will  take  one  of  the  in- 
tetTM^tories  by  way  of  illustration.  "  Did  not 
the  uicandesoent  Oas  Light  Company  Limited 
(hereinafter  referred  to  as  the  Inoandescont  Com- 
pany) " — that  is,  the  old  company — "  in  the  years 
1891  and  1892  from  timeto  time  obtain  fluid  for  im- 
pregnating the  fabric  in  the  manufacture  of  their 
mantles  from  Dr.  Aer  Yon  Welsbach  or  from 
other  and  what  person,  corporation,  or  firm  in 
Yienna  or  some  other  and  what  place."  Now  see 
what  answer  the  secretary  has  put  in.  [His 
Lordship  then  read  the  secretary's  answer  set  out 
above,  and  continued:]  Now,  inasmudi  as  the 
interrogatories  were  allowed  as  being  proper  in- 
terrogatories to  be  asked,  it  is  obvious  on  the 
face  of  it  that  this  answer  is  wholly  illusory.  If 
the  secretary  had  nothing  to  do  with  the  old 
company,  of  course  he  haano  personal  knowledge 
of  the  matter.  He  appears  to  have  gone  to  tne 
directors  and,  founding  himself  upon  the  supposed 
rule,  has  not  asked  utem  "What  do  you  know 
about  the  matter  P"  bnt  has  apparently  asked 
tiiem  "What  do  you,  as  directors,  servants,  or 
agents  of  the  company,  know  about  the  matter  9" 
In  my  opinion,  thia,t  is  not  sufficient.  The  case 
relied  upon  to  justify  this  is  Bolckow,  Vaughan, 


and  Co.  v.  FHther  (47  L.  T.  Bep.  724 ;  10  Q.  B.  Dhr. 
161).  In  that  case  an  action  had  been  broaghtl^ 
cargo  owners  against  the  owners  of  a  ship  for  a 
loss  alleged  to  have  arisen  from  negligence  in  the 
navigation  of  the  ship.  An  answer  was  put  in  to 
interrogatories  as  to  what  was  done  by  thoee  on 
board  with  regard  to  the  navigation  at  the  time  of 
the  accident,  and  that  stated  in  substance  ihat 
the  defendants  were  not  on  board  at  the  time 
and  had  no  knowledge  or  information  respecting 
the  matters  inquired  into,  except  as  appeared  by 
a  certain  protest.  That  answer  was  neld  to  be 
insufficient,  as  it  did  not  appear  that  there  was 
an^  difficulty  in  the  dafandants  obtaining  the  re- 
qmred  information  from  those  who  were  in  charge 
of  the  ship-  at  the  time  of  the  accident.  Lord 
Esher  (then  Brett,  L.J.)  in  the  course  of  his  judg- 
ment says :  "  The  interrogatories  not  having  been 
objected  to,  and  being  admitted  to  be  proper 
ones,  the  defendants,  it  is  contended,  are  not  Doand 
further  to  answer  because,  in  order  to  give  such 
further  answer,  they  must  make  oertun  inquiries 
of  their  servants  or  agents,  and  it  is  argoed 
that  they  are  not  oound  to  do  so,  and 
that  it  is  sufficient  for  them  to  say  that  tkay 
were  not  personally  present  when  the  acts  in- 
quired into  were  or  were  not  done,  but  that  their 
servants  or  agents  were.  In  my  opinion,  that  of 
itself  is  no  excuse  for  not  answering.  In  my 
opinion,  a  party  is  not  excused  from  answering 
with  regard  to  certain  acts  by  saying  that  he  him- 
self was  not  present  when  thoae  acts  might  haTe 
been  done,  out  his  servants  or  agents  were,  il 
those  acts  were  such  as  in  the  ordinary  coarse  of 
business  would  be  done  l^  or  would  be  known  to 
hid  servants  or  agents.  I  think,  however,  that  he 
would  not  be  bound  to  answer  as  to  that  which 
was  only  known  to  his  servants  or  agents  acci- 
dentally and  not  in  the  ordinary  course  of  business. 
And  although  the  acts  might  be  such  as  would  be 
known  to  his  servants  or  agents  in  the  ordinaiy 
course  of  business,  I  think  he  would  suffidently 
answer  by  saying  that  whether  such  acts  were  or 
were  not  done  was  not  personally  known  to  himself, 
and  that  the  person  wuo  was  his  servant  or  agent 
at  the  time  at  which  they  were  supposed  to  uve 
been  done  was  no  longer  his  servant  or  agent,  or 
under  hia  control,  or  in  such  a  positioiz  that  it- 
would  not  be  reasonable  to  force  nim  to  comoKt- 
nicate  with  him."  Now,  it  is  obvious  that  in  each 
case,  in  order  to  judge  whether  proper  inquiries 
have  been  made,  you  must  look  at  the  nature  of 
the  interrogatories,  and  you  cannot  read  an  obser- 
vation of  wat  kind  as  applicable  to  eveir  caae. 
Tou  must  have  regard  to  the  particular  circom- 
stances.  I  will  give  an  illustration  to  explain  what 
I  mean.  Suppose  interrogatories  in  a  case  of  ool- 
lision  in  the  streets  between  two  vehicles,  and  the 
aecretarjr  of  the  company  happened  as  a  paaaar 
by  on  his  way  to  the  office  in  the  morning  to  see 
the  collision ;  he  is  asked  questions  as  an  officer 
of  the  company  on  interrogatories  with  relereiiae 
to  what  took  place  on  the  oooasion:  Gould  he 
possibly  excuse  himself  by  saying  "  I  decline  to 
answer  these  on  the  ground  that  my  knowledge 
is  derived  as  a  stranger  and  not  as  an  officer  or 
agent  of  the  company "  P  I  do  not  think  h» 
could,  and  it  seems  to  me  that  a  similar  course  of 
reasoning  may  apply  in  many  other  cases.  In  the 
present  case  there  is  no  suggestion  by  the  seore- 
turj  that  the  persons  inquired  of  have  refused  to 
give  the  information.    And  here  I  would  guard 
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mjadf  a  littie,  for  I  think  an  obaerrataon  I  made 
OB  the  f  onner  oooasian  seemed  to  say  that  beoanae 
I  pnt  an  iUiutration,  I  therefore  thought  that  an 
aiwwer  in  the jpartioiilar  form  would  neoessarily 
be  miffident.  lam  only  giving  now  an  illiutration, 
tmi  I  neither  say  whether  it  would  or  would  not 
be  tiiffiaient  if  the  answer  were  put  in  this  form, 
but  the  answer  at  any  rate  does  not  say  that  the 
persons  inquired  of  have  refused  to  give  the  infor- 
malian,  or  chumed  privilege  in  respect  of  the 
information,  or  set  up  that  it  was  information 
Mqoired  oonfidentially,  when  they  were  in  the 
employment  of  the  rendors  of  the  company ; 
noHung  of  the  sort.  The  secretary  of  the  oom- 
psoy  mes  not  ask  them  as  to  their  knowledge 
gsoerally  ;  he  asks  them,  "  What  do  yon  know  m 
the  oonrse  of  your  agency  for  the  company  P  "  It 
is  ££Bcalt  in  the  present  case  to  suppose  that  the 
diieotors  would  not  afford  information  to  the 
company,  whoee  agents  they  are,  of  knowledge 
aeqmred  by  them  as  agents  for  their  vendors. 
Thiere  are  one  or  two  observations  I  should  like  to 
make.  One  is  this— and  here  again  I  must  guard 
myself  as  I  did  before — a  great  point  has  been 
made  of  the  danger  of  <£e  company  making 
admissions  by  their  servant.  An  argument  which 
would  have  very  great  force  on  the  question  of 
interrogating  a  member  of  the  company,  such  as 
tiiis  chemist,  Mr.  Hadean,  whom  it  is  desired  to 
interrogate,  ceases  to  have  ao  great  a  force  when 
it  is  a  question  of  interrogating  thfl  secretary  of 
the  company.  It  is  open  for  the  secretary  of  the 
company  to  say,  "I  have  been  informed  bv 
So-and-so,  a  diraotor  of  the  company,  to  sucb 
and  snoh  an  effect,  but  I  do  not  believe  it,"  or 
it  may  be  open  to  him  to  say,  "  I  have  been 
informed  to  this  effect,  but  neither  I  nor  the 
onnpanv  have  any  knowledge  in  the  matter,  and 
aliliongb  it  is  so  stated  by  this  sentleman,  we 
make  no  admiarions,"  and  it  wonld  M  left  fw  the 
court  to  say  whether  that  was  a  sufficient  admis- 
aian.  Although  many  answers  might  be  g^ven 
whksh  wonld  not  do  any  injury  to  the  company  in 
the  way  of  admissions,  yet  they  would  afford 
important  information,  and  information  which  I 
thmk  under  tke  circumstances  the  defendant 
company  are  entitled  to  ask  for.  Whether  a  great 
^eal  of  the  objection  that  has  been  raisM  to 
interrogating  the  ex-directors  of  the  old  companv, 
the  nresent  directors  of  the  new  companv,  would 
not  all  to  the  ground  if  the  court  thought,  upon 
the  answer  to  interroffatories,  that  the  secretary 
of  the  oompoay  was  witfnlly  keeping  back  material 
which  he  could  reasonably  require  m>m  the  officer, 
I  need  not  now  deal  witii ;  but  it  is  quite  possible 
that  the  court  might  think  that  reasonable  inf  or- 
laa&ni  not  having  been  afforded  by  the  secretary 
of  the  company,  it  was  then  time  for  somebody 
else  to  be  ordered  to  give  the  Information.  That, 
however,  I  have  not  at  present  to  deal  with. 
There  was  one  point  which  made  me  hesitate 
winewhat  in  coming  to  the  oondnsion  I  have, 
whidi  was  that  the  real  reason  for  wanting  to  get 
this  information  was  because  it  was  information 
which  they  could  afford  as  witnesses,  but  which 
might  not  be  able  to  be  got  from  them  by  reason 
of  its  not  being  possible  to  serve  8ubp<Bnas  upon 
them,  or  their  oeing  absent  somewhere  else. 
Bowever,  opon  a  consideration  of  the  whole  case, 
'■nd  conridering  the  points  on  each  side,  I  think 
4hat  the  answer  at  present  given  is  not,  in  this 
<iaae,  a  sufficient  answer  on  the  part  of  the  secre- 


tary of  the  company,  and  that  he  must  answer 
foithar. 

From  this  decision  the  phuntifEs  appealed. 

MmdUm,  Q.O.,  T.  Terrell,  Q.G.,  and  A.  J.  Walter 
for  the  appdlante. — An  officer  of  a  company^  i8 
only  bound,  in  answer  to  interrogatories,  to  give 
such  information  as  he  has  personally  acquired 
as  an  officer  of  the  company ;  and  the  seoretuy, 
who  was  required  to  answer  on  behalf  of  the  com- 
pany, was  quite  right  in  inquiring  only  as  to  the 
Knowledge  acquired  by  the  officers  and  agente  of 
the  company  in  that  capaoitv.  The  answer  of  the 
secretary  is  the  answer  of  the  comntny  and  may 
be  read  against  them  (Order  XXXL,  rr.  5,  24). 
It  might  M  a  serious  matter  for  the  company  if 
it  is  to  be  bound  by  the  answer  of  ite  servant  as  to 
things  which  have  come  to  his  knowledge,  not  as 
their  servant  but  aliunde.  In  Chaddoek  v.  British 
South  Africa  Company  (1896)  2  Q.  B.  Div.  153, 
158),  Smith,  L.J.  said  that  when  a  member  of  a 
companv  is  ordered  to  answer  interrogatories  on 
their  behalf  '*  his  answers  will  in  that  case  bind 
the  company."  Although  there  is  no  decision  on 
this  point  there  are  several  dieta  which  show  that 
an  officer  of  a  company  is  only  bound  to  give  snch 
information  as  has  come  to  his  knowledge  as  such 
officer: 

Bolelcoui,  Vaughtm,  and  Co.  v.  Fisher,  47  L.  T.  Bap. 

724 ;  10  Q.  B.  Div.  161,  per  Brett  and  Lmdl«y, 

Ljrj.; 
SotUhwark  and  Tatmhall  Water  Company  v.  Quick, 

3  Q.  B.  IKv.  315,  par  Cotton,  LJ. ; 
Bam$botham   v.   Shropikire  Union   Bailviay    and 

Canal  Company,  24  Ch.  Div.  110. 
No  doubt  an  officer  of  a  company  could  be  called 
by  tiie  other  side  as  a  witness  as  to  matters  which 
came  to  his  knowledge  outside  his  employment, 
but  then  the  company  could  cross-examine  him. 
In  Berkeley  v.  Standard  DieeouMt  Conipany  (41 
L.  T.  Bep.  375 ;  13  Gh.  Div.  97,  99),  Jessel,  M.B. 
said :  "  The  person  interrogated  is  making  dis- 
covery on  the  part  of  the  company." 

Bou^fieid,  Q.G.  and  W.  NeUl  for  the  resiwndento. 
— The  present  point  was  not  under  consideration 
in  Bolacow,  Vaugham,  and  Co.  v.  Fiaher  {ubi  sup.). 
In  Manchester  Val  de  Trovers  Paving  Company  v. 
Slagg  (W.  N.  1882,  p.  127),  Jessel,  M.B.  and 
Gotton,  L.  J.  declined  to  give  any  opinion  on  the 
question  whether  an  answer  to  interrogatories 

S'ven  by  an  officer  or  member  of  a  ooinpanT  coold 
I  read  against  the  company,  and  in  Uhaadook  v. 
British  South  Africa  Company  (u&t  sup.)  Smith, 
L.J.  alone  expressed  any  opinion  on  the  point 
Even  if  the  answer  could  not  be  treated  as  on 
admission  bv  the  company,  it  might  be  of  great 
use  for  the  defence.  In  Wyeh  v.  Meal  (3  P.  Wms. 
310)  Lord  Eldon  said  that  the  answer  of  a  defen- 
dant, an  officer  of  a  company,  could  not  be  read 
against  the  company.  Rule  24  of  Order  XXXI. 
will  not  bear  the  construction  that  the  answer  of 
an  officer  of  a  company  to  interrogatories  can  be 
read  against  the  company.  There  is  nothing  in 
the  TV&a  which  now  makes  an  answer  any  more 
on  admission  than  it  was  under  the  old  praotaoe. 
The  court  has  a  discretion  as  to  which  officer  of 
the  company  shall  answer  the  interrogatories  on 
their  behalf,  and  would  not  select  a  person  who 
has  an  adverse  interest  to  that  of  the  company. 
[GoLLiirs,  L.J.  referred  to  Moline  v.  Tasmanian 
BaUway  Company,  32  L.  T.  Bep.  828.]  A  partner 
could  not  refuse  to  answer  as  to  what  took  place 
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when  he  was  a  partner  in  a  former  firm.  A  member 
is  a  partner,  or  qua»i  partner,  in  the  oompaity : 

BerJctHty  r.  Standard  Ditecnmt  Company,  ubi  tup. 

Under  the  old  praotioe  the  answer  of  an  officei* 
made  a  defendant  for  this  purpose  could  not  be 
read  agtunst  the  company : 

M'Intosh  T.  Oreat  W«»t0m  Baihoay  Company,  4 

DeO.  ASm.  544; 
B«  Bamtd'e  Banlcing  Company,  16  L.  T.  Bep.  249 ; 

L.  Bep.  2  Ch.  App.  350. 

T.  TerreU,  Q.O.  in  reply. 

Wkbstes,  M.£. — This  case  raises  an  important 
and  perhaps  in  some  respects  a  novel  point.  It 
arises  by  way  of  appeal  from  a  decision  of 
Byrne,  J.,  who  has  thought  the  answer  of  the 
secretai-y  of  the  plaintiff  company  is  insufficient, 
the  main  point  of  ^ndple  bemg  raised  by  par.  2 
of  the  answer.  fHis  Lordship  read  it.]  The 
qnestion,  therefore,  that  arises  is,  whether  or  not 
tlie  officer  of  the  company  who  has  been  ordered 
to  answer  interrogatories  is  bound  to  make  in- 
quiries as  to  the  Knowledge  and  information  of 
those  persons  from  whom  he  ought  to  seek  infor- 
mation as  to  the  affairs  of  the  company  with 
regard  to  matters  which  are  outside  those  affairs, 
and  which  may  have  arisen  before  the  company 
was  incorporated.  It  think  it  would  perhaps  be 
convenient,  in  order  that  my  judgment  may  be 
understood,  that  I  should  state  a  little  more 
specifically  the  actual  way  in  which  the  case  is 
raised  so  far  as  it  is  material.  It  appears  that 
the  plaintifE  company  was  incorporated  to  pur- 
chase, or  did  purchase,  one  of  tne  incandescent 
light  patents.  It  appears  that  this  patent  had 
previously  belonged  to  the  Incandescent  Gas 
I^ht  Company,  the  vendors,  and  amone  the 
ofinoers  of  the  company  were  some  who  had  been 
in  the  employment  of  the  first  company,  and  it  is 
suggested  by  the  particulars  of  objections,  which 
the  defendaiitB  have  delivered  in  this  action  for 
infiringement  of  the  patent,  that  at  some  time 
prior  to  the  actual  taking  out  of  that  patent  the 
patented  invention  bad  Men  worked  by  the  former 
company.  It  will,  therefore,  be  a  material 
matter  to  discuss  when  the  action  comes  to 
be  tried  whether  that  allegation  is  true.  Now, 
I  am  of  opinion  that  Byrne,  J.  has  gone  too  far. 
I  think  that  in  substance  the  objection  which  is 
taken  in  the  answer  to  the  interrogatories  by  the 
officer  of  the  plaintiff  company  is  well  founded, 
and  assuming  that  he  has  honestly  made  inveati- 

Staons  as  to  the  affairs  of  the  plaintiff  company, 
is  not  bound  to  inquire  as  to  things  whi^ 
happened  before  the  plaintiff  company  was  con- 
stituted, or  as  to  matters  that  came  to  the  know- 
ledge of  the  servants  of  the  plaintiff  company 
quite  apart  from  their  position  as  such  servants. 
Arguments  have  been  addressed  to  us  with  regard 
to  the  old  practice.  Speaking  for  myself,  I  do 
not  think  there  is  veiy  much  difference  between 
the  practice  as  it  now  stands  and  the  practice  as  it 
existed  before  the  Judicature  Act.  When  an 
order  is  made  on  a  company  to  answer  inter- 
rogatories, some  officer  of  the  company  has  to  answer 
them,  and  the  court  unquestionably  has  discre- 
ticm  to  say  who  shall  make  the  an»wer,  and  would 
in  the  exercise  of  that  discretion,  in  my  opinion, 
choose  the  o£5oer  who  knew  of  his  own  knowledge 
most  about  the  questions  about  which  the  com- 
pany was  being  interrogated.    But  the  matters  as 


to  which  he  is  bong  interrogated  still  ought  to  be- 
with  T«ferenoeto  the  business  of  the  company; 
and  while  I  should  apply  to  such  an  officer  the- 
same  rules  as  have  been  laid  down  in  other  oaass 
as  to  the  duty  of  answering  to  the  best  of  his 
knowledge,  information,  and  belief ;  still,  it  most 
be  to  the  best  of  his  knowledge,  information,  and 
belief  with  reference  to  the  affairs  of  the  company, 
ai^  not  as  to  other  afbtirs.    Now,  it  is  sug- 
gested that  rules  1,  5,  and  24  of  Order  XXXI. 
decide  this  question.    I  do  not  think  myself  that 
there  are  any  specific  words  in  any  of  the  rules 
which   decide  the  question  one  way  or  another.. 
Take  rule  24^  which  has  been  so  mooh  relied  on 
by  oonnsel  for  the  appellants.    The  words  are : 
"  Any  party  may  at  we  trial  of  a  cause,  matter, 
or  issue,  use  in  evidence  any  one  or  more  of  the 
answers  or  any  part  of  an  answer  of  the  oppoaite' 
party  to   interrogstoriee,"   reserving   a    discre- 
tion to    the   judge    to   use   the  rest.    In  my 
judgment     that     rule    was    only    directed    to- 
the    use    that    can    be    made    of    an    answer- 
when    the    answer    has    been    filed   on    behalf 
of  a  party.    I  do  not  think  those  words  were 
meant   to   determine  the  present  question.     I 
tlunk  the  solution  reste  upon  this  broad  ground. 
What  is  the  real  position  of  a  person  who  has  to- 
answer  an  interrogatory  P    It  seems  to  me  that 
whether  he  is   an  individual  who    has    to    get 
information  from  his  servanto,  or  whetiier  it  is  a 
company  that  answers  by  a  secretary  or  manaoer 
who  may  also  have  to  get  information  from  other- 
officials  of    the  company,  the    reason  why  tho 
answer  can  be  read  against  the  party  interrc^ted 
is  that,  when  it  has  oeen  answered  aooordinjg  to- 
the  rule  which  I  have  indicated,  it  is  a  statement 
on  the  x)art  of  the  party  by  which  that  party  is- 
bound.    I  do  not  say  that  no  case  may  arise  ist. 
which  a  person  answering  on  behalf  of  a  company 
may  not  be  able  to  protect  himself  in  some  way 
or  other  by  the  form  of  the  answer ;  but,  speakiiig^ 
of  it  as  a  statement  of  fact,  I  think  the  answer- 
to  the  interrogatory  is  intended  to  be  an  admis- 
sion by  the  person  making  the  stetoment,  or,  at 
any  rate,  an  answer  by  which  under  ordinary  oir> 
cnmstanoes  he  will  be  bound.     It  was  said   by 
counsel  for  the  respondento  that  they  do  not 
want  to  treat  the  answers  as  admissions;  tiiey 
are  content  to  treat  them  as  giving  them  infor- 
mation, and  not  as   being  a  statement  hr  tite- 
company.    I  personally  am   not   aware  of  any 
case  wmoh  has   contemplated  answers  to  inter- 
rogatories heiag  used  in  that  way.    It  seems  to- 
me that  it  might  let  in  a  very  dangerous  praotioe,. 
for  it  might  thus  enable  a  person  to  get  the  benefit 
of  hearsay  evidence,  or  of  evidence  which  would 
not  be  admissible  before  the  court,  simply  beoauae- 
he  had  forced  a  company  through  their  officer  to- 
make  an  inquiry,  the  result  of  which  would  show 
t^t  the  evidence  had  proceeded  from  third  parties. 
I  think  I  should  come  to  this  conclusion  without - 
any  previous   authority,  and    I   do   not   know- 
that    it   can    be    said  that  there  is  any  abso- 
lute   authority    on    the    point.      But    I    think: 
that  the  opinion  of  Smith,  L.J.  in  Chaddoekv. 
BrUiah  8<mth  Jfrica  Comparty  (ubi  tup.),  which 
coincides  with  the  view  I  am  expressing,  is  cer- 
tainly an  opinion  which  ought  not  lightiy  to  be- 
disregarded.    He  said :  "  I  think  the  meaning  of 
Order  XXXL,  r.  5,  must  be  that,  if  the  judge- 
thinks  a  member  of  a  company  is  in  such  a  posi- 
tion -with  regard  to  the  company  that  he  is  a 


Digitized  by 


Google 


S«pt.  IS,  IMOo 


THE  LAW  TIMES. 


[Vol.  Lxxxm— 63 


App.]    Wuabach  Ibcandkbcknt  Gas  Light  Co.  v.  Nxw  Suhlioht  Incandsscxnt  Co.    [Ajpp. 


NMier  person  to  answer  tbe  interrogaiories  on 
ibeir  beoaJf,  he  may  order  him  to  do  bo,  and  that 
bis  aaawer  will  in  that  oase  bind  the  company." 
Certainly,  aa  I  nnderstand  the  old  practioe,  to  a 
laige  extent  it  depended  upon  the  theory  that  the 
penon  answering  had  to  search  his  conscience 
ud  answer  in  rderenoe  to  the  matter  inqiUFed 
about  80  that  the  statements  made  by  him  would 
be  Irinding  upon  him ;  and  althooKh  it  is  quite 
true  that  Brett  and  Lindley,  L.JJ.  in  Bolekow, 
Yaughan,  and  Co.  r.  FUher  (ubi  mp.)  may  not  have 
bad  this  partienlar  point  in  their  minds,  yet  still 
it  is  to  De  noted  that  they  speak  of  a  person 
being  bound  to  answer  as  to  that  whicn  was 
known  to  his  servants  in  the  ordinary  course  of 
bosineea,  and  not  as  to  that  which  they  came 
to  know  accidentally.  It  seems  to  me  that  the 
principle  which  lies  at  the  root  of  this  distinction 
ie  that  tou  are  intended  to  get  the  answer  of  the 
party  wrough  the  knowledge  of  those  persons  for 
whose  knowledge  the  party  is  responsible,  and 
joa  are  not  int^ded  to  use  interrogatoriee  or  the 
answers  to  them  for  the  purpose  of  making  them 
a  channel  of  information  which  would  not  be 
binding  upon  the  parties  by  whom  it  was  pro- 
dnoed,  but  which  may  give  some  indirect  advan- 
tage to  the  person  by  whom  the  qoeetions  have 
been  put  forward.  If  1  could  have  seen  that  some- 
thing might  result  from  further  investigation  bj 
the  aeeietary  which  would  have  brought  his 
farther  answers  within  the  rules,  I  should  have 
neen  disposed  to  require  further  answer  to  be 
i^iyen.  But  it  seems  to  me  that  the  question  of 
frincipls  is  clearly  raised  in  this  case,  and,  for 
the  reasons  I  have  given,  I  think  the  Judgment  of 
Bjme,  J.  went  too  hw,  and  that  this  app^  ought 
to  be  allowed. 

BiOBT,  L.J. — In  my  opinion  there  never  was 
any  principle  that  more  discovery  could  be  ob- 
(•mad  from  an  incorporated  company  than  from 
iodividnals.  Now  I  oegin  with  what  I  conceive 
to  be  the  correct  oonomsion  from  the  practioe 
>uid  the  authorities  in  the  case  of  an  inuvidual. 
C^  you  insist  upon  the  individual  going  out  of 
his  way  to  collect  evidence  for  the  plaintifFP 
Gertaiiuy  not.  The  individual  who  chooses  or  is 
oUigad  to  have  his  affairs  transacted  by  servants 
<uid  agents  cannot  by  keeping  himself  ignorant 
lefnae  to  disclose  what  ne  would  have  been 
oUiged  to  disclose  if  he  had  managed  his  affairs 
bimael^  and  therefore  it  was,  and  is,  incumbent 
<^paii  him  to  ask  from  anyone  who  had  acted  for 
bim  what  they  knew  about  the  matter  in  question 
—what  they  knew  in  the  course  of  their  employ- 
ment; bathe  was  and  is  not  obliged  to  ask,  and 
^■erefore  he  was  and  is  not  obliged  to  answer,  as 
to  ai^thing  that  they  had  happened  to  pick  up 
ontsiaiB  the  course  of  their  employment  That,  I 
think,  is  sufficiently  shown  by  the  oase  of  Bolckovi, 
Vcatglian,  and  Co.  v.  Fisher  {iM  sup.),  and,  as  I 
understand,  is  the  rule  of  the  court.  Coming 
than  to  the  case  of  a  corporate  body,  the  first 
idea  was  to  have  a  proper  officer  made  party, 
*nd  to  get  discovery  from  him.  It  is  unneces- 
niy  to  go  into  the  history  of  that  practice; 
■office  it  to  say  that  it  became  an  established 
nile  that  you  might  make  the  proper  ofKcer 
oi  a  corporation  party  to  the  action  in  order 
to  obtain  discovery  from  him,  but  he  was  not 
bonnd  to  pve  diswovery  on  any  other  princi- 
ple than  any  other  party  would  be.  The  im- 
portaooe  was  that  you  got  discovery  from  him  on 


oath,  but  the  answer  so  made  by  him  was  in 
exactly  the  same  position  as  the  answer  of  any 
other  person  who  happened  to  be  a  defendant; 
and,  among  other  things,  it  could  not  be  read  as 
evidence  against  the  co-defendant,  the  company. 
By   degrees    we    have    altogether    altered    that 

Eractice,  and  in  WUaon  v.  Church  {vbi  mp.)  it  was 
bid  down  that  the  old  practioe  had  gone.  The 
practice  now  is  to  get  an  order  agairut  the  corpo- 
ration that  they  shall  put  in  an  answer  through 
their  secretary,  or  the  proper  officer  whoever  he 
may  be,  and  I  do  not  see  how  you  can  avoid 
the  conclusion  that  the  answer  so  put  in  by 
the  corporation,  not  by  a  co-defendant  any 
longer,  must  be  capable  of  being  read  against 
them.  It  therefore  becomes  very  impNortont 
that  such  an  officer  should  not  indnde  in  the 
answer  or  be  bound  to  inquire  into  matters  which 
the  corporation  or  the  company  themselves  if  they 
had  been  individuals  would  not  have  been  bound 
to  trouble  themselves  about ;  that  is  to  say,  the 
knowledge  of  outsiders,  or  the  knowled^  even  of 
their  servants,  if  it  was  acquired  otherwise  than  in 
the  course  of  their  employment.  I  cannot  say 
that  it  would  not  be  capable  of  being  read,  I 
abstain  from  saying  that  it  would  be  absolutely 
and  in  all  cases  binding  upon  them,  for  if  they 
were  able  to  make  clear  that  any  of  the  answers 
given  wero  mistaken  or  otherwise  wrong,  I  cannot 
say  they  could  not  do  so.  But  ie  seems  t>o  me  that 
the  officer  in  gaining  the  information  that  he  is 
bound  to  disclose  is  in  the  same  position  as  any 
private  individual  acting  in  his  own  business  for 
nimself ,  and  is  not  bound  to  go  further.  I  think, 
thereforo,  that  this  order  of  Byrne,  J.,  that  tiie 
secretary  should  pat  in  a  further  answer,  meaning, 
as  it  does,  in  my  opinion,  that  he  shall  go  to  all 
the  officers  of  the  company  who  by  accident  and 
apart  from  the  course  of  their  employment  by  the 
company  have  got  any  knowledge,  collect  it  and 
put  it  into  the  answer,  is  not  founded  upon  a  right 
principle,  and  in  fact  the  order  ought  to  be  dis- 
charged. Then  it  is  said  you  have  always  a  right 
to  go  to  the  person  who  knows.  Witmn  proper 
limits,  t^t  is  a  right  principle.  If  you  are  in- 
quiring into  details,  for  instance,  of  a  manuf acto^, 
it  would  be  idle  to  suggest  that  you  should  go  to  the 
secrotary,  who  probably  does  not  know  one  thing 
from  another  in  the  manufactory,  when  there  may 
be  an  important  officer  or  manager  of  the  manu- 
factory who  could  give  you  reasonable  and  plain 
answers.  But  I  do  not  think,  because  you  can 
argue  from  surrounding  circumstances  that  So- 
and-so,  who  happens  to  be  an  officer  of  the  com- 
pany, happens  also  to  be  able  to  teU  you  the  truth 
about  partioutar  matters,  that  that  makes  him  the 
proper  officer ;  and,  above  all,  I  do  not  think  yon 
can  go  from  one  to  another.  The  respondents  have 
had  an  answer  from  the  secretary,  and  that 
ought  to  satisfy  them.  It  may  not  contain 
everything  they  want,  but  if  it  contains  all  that 
they  aro  entitled  to,  they  cannot  then  go  to  other 
persons  and  ask  them  what  they  know  about  the 
matter  independently  of  the  question  how  they 
acquired  the  knowledge ;  and,  indeed,  I  do  not  see 
that  they  can  get  any  answei'  from  them.  The 
answer  hero  seems  to  me  to  fulfil  all  the  object] 
of  an  answer;  it  gives  the  respondents  as  much  as 
they  would  have  oeen  entitiea  to  if  the  plaintiffs 
had  been  individuals,  and  there  the  duty  of  the 
court  ends.  Arguments  have  been  addressed  to 
us  based  on  the  theory  that  this  is  a  partnership. 
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But  it  is  a  corporation.  If  yon  want  to  determine 
the  righteof  shareholders  among  tbemselres,  yon 
may  say  company  law  is  based  upon  partnership 
law,  and  find  how  that  law  can  be  adapted  to  the 
case  of  a  company.  But  that  does  not  give  a  party 
to  an  action  a  right  to  get  farther  or  other  dis- 
ooreiy  from  a  company  than  he  would  have  been 
entitled  to  if  the  company  were  treated  as  a  com- 
pany and  quite  separate  from  the  law  of  partner- 
ship. 

Collins,  L.J. — I  am  of  the  same  opinion,  but, 
as  this  is  a  matter  of  some  importance  and  we 
are  differing  from  the  decision  of  the  learned 
judge  below,  I  will  add  a  very  few  words.  I  think 
that  when  it  is  realised  that  the  evidence  given  by 
the  answer  is  the  evidence  of  the  company  and 
not  of  the  Id  dividual  who  g^ves  it,  the  dimcuity  is 
solved.  It  seems  to  me  that  under  the  present 
practice  the  answers  of  a  company  are  on  precisely 
the  same  footing  as  the  answers  of  an  individual  — 
that  is  to  say,  they  are  in  both  cases  admissions 
by  the  person  who  makes  them,  in  this  case  the 
company,  and  being  admissions  they  can  be  read 
against  that  party.  It  is  idle  to  say  that  iti» 
admissions  may  be  qualified.  That  is  not  ad  rem. 
The  question  is.  Does  the  answer  come  under  the 
category  of  an  admission  F  If  it  does,  it  can  be 
read  against  the  person  who  makes  it  with  all  the 
suggestions,  sinister  or  otherwise,  as  to  the 
amoont  admitted  or  the  qualification  sought  to 
be  put  upon  it ;  and  that  is  precisely  the  reason 
why,  when  we  have  to  introduce  somebody  who 
really  is  not  the  company  to  answer  for  the 
company,  we  must  hedge  that  admission  round 
with  proper  reetrictions.  A  corporate  body 
caimot  answer  for  itself,  and  therefore  neces- 
sarily somebody  must  answer  for  it  His  func- 
tion is  to  give  the  answer  of  the  oompany. 
Therefore  some  restriction  must  be  put  upon  the 
knowledge  which  he  bi-ings  to  bear  in  answering 
the  questions.  Where  is  we  line  to  be  drawn  P  It 
seems  to  me  that  the  line  has  been  drawn  logi- 
cally and  practically  by  Brett,  L.J.  in  Bdokow, 
Vaughan,  and  Co.  v.  Fisher  (uhi  snp.)  when  he 
said  that  the  person  who  is  called  upon  to 
answer  is  not  Dound  to  answer  as  to  what 
he  has  learnt  accidentally,  and  not  in  the 
ordinary  course  of  his  business.  It  is  the 
function  of  the  judge,  with  the  assistance  of  the 
counsel,  when  the  person  is  named  who  is  to 
answer  for  the  oompany  to  see  that  be  is  such  a 
person  as  will  from  the  course  of  his  business  in 
that  company  be  able  to  eive  the  proper  informa- 
tion, which,  when  given,  binds  the  company  jnst 
as  much  as  if  the  company  itself  were  aole  to 
take  an  oath ;  but  with  that  limitaton.  His 
answer  then  is  the  answer  of  the  company,  and 
3an  be  read  against  the  company  just  as  it 
can  be  read  against  the  individual.  But  it  is 
said  that  the  information  obtained  by  interroga- 
tories may  be  exceedingly  valuable  thoutrh  not  an 
admission.  So  it  may  be ;  but  it  may  be  entirely 
outside  the  function  of  interrogatories,  or  of  the 
court,  to  get  information  in  that  way.  The  party 
desiring  the  information  has  it  in  his  power,  if  he 
desires,  to  subpoena  the  person  who  can  give  him 
the  information,  and  if  his  evidence  is  relevant 
it  will  be  admitted  at  the  trial ;  but,  as  my 
brother  Bigby  has  pointed  out,  it  is  no  part  of 
the  duty  of  the  company  by  means  of  its  officers 
to  assist  the  pLuntin  in  getting  up  evidence  to 
support  his  case.  When  once  you  grasp  the  funda- 


mental principle  that  these  answers  are  the 
answers  of  the  company  and  not  of  the  individual, 
it  seems  to  me  that  the  whole  thing  follows 
logically.  I  think,  therefore,  that  the  decision  of 
Byrne,  J.  in  this  case  was  wrong,  and  ought  to  be 
overruled. 

Solicitors  :  Faithful  and  Owen  ;  M.  Abrahams, 
Sons,  and  Co. 


Tuesday,  July  17. 
(Before  Smith,  Williams,  and  Rombb,  L. JJ.) 

COHKN   V.  TANNAB.(a) 
APPBAL  FBOM  THB  QTTXKN'b  BENCH  DIVISION. 
Landlord  and  tenant — Covenant  for  qwet  enjoy- 
ment —  Sub-lease  —  Interruption  —  Action    of 
ejectment  by  superior  landlord  against  lessee — 
Consent  to  judgment. 

In  a  sub-lease  by  the  defendant  to  the  plaintiff,  the 
defendant  covenanted  for  quiet  enjoyment  by  the 
plaintiff  '*  voiihout  interruption  by  him  or  any 
person  lawfully  claiming  through  him." 

The  superior  landlord,  to  whom  the  reversion  on 
the  defendants  lea.se  had  been  assigned  after  the 
sub-dem.ise  to  the  plaintiff,  sued  th«  defendant  to 
recover  possession  of  the  premises  for  a  breach 
of  a  cowiition  not  to  assign  or  sub-let  by  the  sub- 
lease to  the  plaintiff.  The  defendant  consented 
to  judgment  xn  that  action,  and  the  plaintiff  w>a» 
turned  out  of  possession. 

Held  (affirming  the  judgment  of  Ridley,  J.), 
that  the  interruption  of  the  enjoyment  of  the 
plaintiff  was  caused  by  the  direet  act  of  the 
defendant  in  consenting  to  jvdgmewt  in  the 
action  by  the  superior  tandlord,  and  thai  there 
was  a  breaeh  of  the  covenant  for  qttiet  en- 
joyment. 

Kelly  V.  Rogers  (66  L.  T.  Sep.  582;  (1892)  1Q.B. 
910)  distinguished. 

This  was  an  appeal  by  the  defendant  from  the 
judgment  of  Aidley,  J.,  after  the  trial  of  the  action 
with  a  jury  iu  MiddileBez. 

The  facta  appear  suf&cientiy  in  the  judgment 
of  Smith,  L.J. 

J.  F.  P.  Bawlinson,  Q.O.  and  F.  Shewell  Coover 
for  tiie  appellant. — The  learned  judge  was  wrong 
in  holding  that  there  was  a  breach  of  the  cov«iaac 
for  quiet  enjoyment  It  was  held,  in  Ketly  v. 
Rogers  (66  L.  T.  Rep.  582;  (1892)  1  Q.  B.  910),  in 
the  Court  of  Appeal,  that  a  re-entry  bv  a  superior 
landlord  for  breach  of  covenant  by  his  lessee  is  not, 
when  the  lessee  bus  sub-demised,  a  breach  of  his 
covenant  for  quiet  enjoyment  by  the  sub-lessee, 
the  interruption  being  the  act  of  the  superior 
landlord  and  not  of  the  sub-lessee  or  any  person 
claiming  through  him.  The  defendant  was  under 
no  obligation  to  deft-nd  the  action  brought  by  the 
superior  laudlord,  and  his  consenting  to  judgment 
could  make  no  difference.  The  plaintiff,  when 
the  defendant  gave  him  notice  of^  the  action  by 
the  superior  landlord,  could  have  proceeded  under 
Order  XII.,  r.  25,  and  have  obtained  leave  to 
appear  and  defend,  and  he  could  have  asked  for 
relief  under  sect  4  of  the  Conveyancing  Act  1892. 
There  was  no  direct  act  of  the  defendant  causing 
the  ioterruption  of  enjoyment  (Karrison  v. 
Muncast&r,  65  L.  T.  Eep.  481;  (1891)  2  Q.  B. 
680),  and  there  is  no  implied  covenant  by  the 

(a)  Bcportad  by  J.  H.  WiLUAKB,  Kaq.,  BurUtar-at-Law. 
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defendant  beyond  the  express  covenant  for  qniet 
enjojment : 

Clayton  t.  Lteeh,  61  L.  T.  Bap.  69 ;  41  Ch.  Dir.  103. 

Bobert  WaOaee,  Q  G.  for  the  respondent.— The 
jodgment  of  Hidley,  J.  was  right,  for  the  evidence 
proved  that  the  interruption  of  the  enjoyment  of 
the  plaintiff  was  caused  by  the  direct  act  of  the 
defendant  in  consenting  to  judgment.    The  action 
by  the  snperior  landlords  could  not  possibly  have 
(nooeeded,  for  the  breach  of  condition  npon  which 
they  relied  occurred  before  the  assignment  to 
them,  and  the  judgment  for  possession  was  ob- 
tained solely  by  reason  of  the  act  of  the  defendant 
in  consenting  to  judgment.    This  case  is  there- 
fore clearly  distinguishable  from   the  case   of 
Kdly  V.  Roger*  (66  L  T.  Bep.  582 ;  (1892)  1  Q.  B. 
910),  upon    which    the    defendant    relies.      The 
plaintiff  was  in  no  way  responsible  for  the  fact 
that  he  was  turned  out,  for  he  knew  nothing  of 
the  grounds  of  the  action  against  the  sub- lessor 
and  Wds  entitled  to  rely  upon  the  sub-lessor's 
■tatements  as  to  that  action. 
RateUiuon,  Q.O.  replied. 
Skith,  L.J. — ^This  is  an  action  brought  by  th^ 
plaintiff  against  (he  defendant  npon  a  covenant 
for  quiet  enjoyment.    The  covenant  is  as  follows  : 
"  The  landlord  agrees  with  the  tenant  in  manner 
following — the  tenant    paying    the    rent  hereby 
reserved,  and  performing  and  observing  the  con- 
ditions of    this  agreement  on  the  pa^  of   the 
tenant  herein  contained  may  peaceably  hold  and 
enjoy  the  said  premises  during  the  tenancy  with- 
out anv  interruption  by  the  landlord  or  any  person 
lawfolly  claiming  through  him."    The  question  is 
whether,  upon  the  evidence,  Bidley,  J.  was  right 
in  holding  that  there  had  been  a  breach  of  the 
covenant  for  quiet  enjoyment.    The  facts  of  the 
caw  are  as  follows:  On  the  7th  Sept.  1897  one 
Smith  demised  the  premises  in  question  to  Tannar 
for  a  term  of   three  years  from  the  29th  Sept. 
1897,  by  an  agreement  under  seal.    That  agree- 
ment contained  a  covenant  by  Tannar  "  not  to 
asngn,  underlet,  or  part  with  the  possession  of 
the  said  premises  or  any  part  thereof  without  the 
written  approval  of  the  landlord,  such  approval 
not  bong  withheld  in  favour  of  a  responsi  ble  and 
respectable  tenant  whose  trade  or  business  shall 
be  approved  by  the  landlord."    Upon  the  16th 
Not.  1898  the  defendant,  by  an  agreement  under 
seal,  demised  the  premises  to  the  plaintiff  for  a 
term  to  expire  on  the  29th  Sept.  1900.  The  consent 
of  Smith  for  this  demise  to  the  plaintiff  was  not 
asked   nor    obtained.      On    the  26th  Nov.  1898 
Smith  assigned  his  reversion  to  Messrs.  Levy  and 
Franoe.    Then,  on  the  16th  Deo.  1898,  Levy  and 
France  gave  a  written  notice  to  the  defendant 
that  they  intended  to  re-enter  upon  the  premises 
upon  the  ground  that  the  demise  to  the  plaintiff 
was  a  breach  of  the  covenant  not  to  assign,  &o., 
without  the  leave  of  the  lessor.     In  Jan.  1899 
Levy  and  France  did  commence  an  action  against 
Tannar  to  recover  possession  of   the  premises. 
Now  Levy  and  France  had  no  right  to  bring  that 
action  at  all,   because  there  was  no  breach  of 
condition  of   which   they  were  entitled  to    take 
adventage.    Tet  Tannar  consented  to  judgment 
against  nimself    in   that    action,    the    result  of 
which   was     that    Cohen    got    turned    out    of 
the  premises.     Before  that  Tannar  had  written 
to  Cohen  saying  that   there  was   no   possible 
defence  to   tibe   action,   and   had    also    called 
Vol  LXXXm.,  2181*. 


and  told  him  that  he  would  have  to  go  out  and 
that  there  was  no  remedy,  and  he  offered  him 
102.  to  go  out  at  once.  If  Tannar  had  properly 
considered  the  matter  at  all,  he  must  have  seen  that 
the  action  against  him  could  not  possibly  succeed 
Tet  he  consented  to  judgment  for  possession, 
with  the  result  that  Cohen  had  to  go  out  of  pos- 
session. Cohen's  solicitor  had  written  to  Tannar 
saying  that  he  would  be  held  responsible  if  Cohen 
were  ejected.  Thereupon  Cohen  brought  this 
action  against  Tannar  because  he  had  been  turned 
out  of  the  premises  before  the  expiration  of  the 
term  granted  to  him  by  Tannar,  alleging  that 
Tannar  had  committed  a  breach  of  the  covenant 
for  quiet  enjoyment.  At  the  trial  Bidley,  J.  held 
that  there  had  been  an  interruption  of  the  tenancy 
of  the  plaintiff  by  the  act  of  the  defendant  in 
consenting  to  judgment  in  the  action  brought 
againt  him  by  Levy  and  France,  which  consent 
ought  not  to  have  been  given,  and  the  learned 
judge  held  that  there  had  been  therefore  a  breach 
of  the  covenant  for  quiet  enjoyment.  In  my 
opinion  there  was  evidence  npon  which  Ridley,  J. 
could  BO  hold,  and  therefore  the  appeal  of  the 
defendant  is  unfounded.  This  appeal  was  opened 
with  t^e  contention  that  the  case  of  Kelly  v.  Roger g 
(66  L.  T.  Rep.  682 ;  (1892)  1  Q.  B.  910)  governed 
this  case,  and  it  was  said  that  the  act  of  the 
superior  landlord  in  the  present  case  in  ejecting 
the  lessee  and  sub-lessee  was  not  an  act  of  a 
person  lawfully  claiming  through  the  defendant. 
If  the  only  question  in  t£is  case  nad  been  whether 
the  interruption  was  by  the  act  of  a  person  law- 
fully claiming  through  the  defendant,  then  that 
case  would  have  been  an  authority  in  the  present 
case.  In  this  case,  however,  the  consenting  to 
judgment  was  an  act  of  the  defendant  himself, 
and  therefore  the  decision  of  Ridley,  J.  was  right. 
This  appeal,  therefore,  fails  and  must  be 
dismissed. 

Williams,  L.J. — I  agree.  The  superior  land- 
lord brought  an  action  of  ejectment  against  the 
present  daendant  for  a  breach  of  the  covenant  not 
to  assign  or  sub-let  without  leave.  The  case  of 
Kelly  V.  Bog«r$  (66  L.  T.  Bep.  582 ;  (1892)  1 Q.  B. 
910)  is  a  clear  authority  that,  if  there  had  been 
nothing  more  than  a  re-entry  by  the  superior 
landlord  for  such  a  breach  of  covenant,  there 
would  not  have  been  a  breach  of  the  covenant  for 
quiet  enjoyment  brought  about  by  the  sub-lessor 
or  any  person  claiming  through  or  under  him.  It 
is  said,  however,  that  in  this  case  the  re-entry 
was  by  assignees  of  the  superior  landlord;  that 
they  had  no  right  at  all  to  re-enter,  because  the 
breach  of  condition  upon  which  they  relied 
occurred  before  the  assignment  of  the  reversion 
to  them;  and  that  therefore  the  re-entry  was 
brought  about  by  an  aot  of  the  defendant,  not  an 
act  of  omission  in  not  defending  the  action  of 
ejectment,  but  an  act  of  commission  in  oonseoting 
to  judgment  when  no  judgment  could  have  other- 
wise been  obtained  by  the  then  plaintiffs.  In  my 
opinion  that  contention  is  right  In  one  8en>e  I 
am  sorry  to  have  to  so  decide,  because  I  feel  that, 
if  the  sub-lessor  had  merely  omitted  to  defend 
the  action  of  ejectment,  he  would  not  have  been 
liable  in  this,  action  because  the  aot  of  omission 
to  render  him  liable  must  be  the  omission  to  per- 
form some  duty,  and,  in  my  opinion,  there  was  no 
duty  upon  him  to  defend  the  aotion  when  he  had 
given  notice  of  the  pending  aotion  to  Cohen,  who 
could  then  have  proceed^  under  the  Convey- 
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ancm^  Act  at  1892.  However  thin  the  diiferenoe 
may  be  in  aabstiuice,  logically  there  is  a  great 
difference,  for  the  interruption  of  the  qniet  enjoy- 
ment of  Cohen  was  brought  about  by  the  aot  of 
Tannar  in  oonaeniing  to  jndgment  for  posaesaion. 
I  agree,  therefore,  that  this  appeal  fails  and  must 
be  diemissed. 

RoMEB,  L.J. — ^I  agree.  I  do  not  think  that  we 
can  gpecnlate  what  might  have  happened  if  events 
had  fallen  ont  otherwise  than  they  did.  We  can- 
not speculate  what  would  have  happened  if  the 
sub-lessor  had  not  consented  to  judgment  in  the 
action  of  ejectment,  but  had  left  that  action  to 
follow  the  usual  course.  Still  less  can  we  specu- 
late as  to  what  would  have  been  the  result  if  the 
superior  landlords  had  brought  the  action  for 
some  other  breach  of  covenant.  We  can  consider 
only  the  exact  facts  of  this  case.  Those  facts 
are  that  the  superior  landlords  brought  an  action 
of  ejectment  in  which  they  were  not  entitled  to 
succeed.  To  my  mind  the  present  defendant  was 
bound  to  know  that  the  superior  landlords  could 
not  succeed  in  their  action.  He  consented  to 
judgment  for  possession  of  the  premises,  so  that 
he  consented  to  the  plaintiffs,  in  an  action  in 
which  he  knew  that  they  could  not  succeed,  ob- 
taining judgment  for  possession.  Under  that 
judgment  the  present  plaintiff  was  turned  out  of 
the  premises,  that  is,  Qe  was  turned  out  under 
an  order  which  acquired  its  validity  solely  by 
reason  of  the  aot  of  the  defendant  Upon  that 
ground  I  think  that  the  judgment  of  Bidley,  J. 
was  right,    and  that  this  appeal  must  be  dis- 

""  Appeal  ditmMted. 

Solicitors  for  the  appellant,  Stoann,  Oreen,  and 
Co. 

Solicitors  for  the  respondent,  Nordon  and 
Be  Freee. 


Monday,  June  25. 

(Before  Shith,  Wiluamb,  and  Bokkb,  L.JJ.) 

Babnbtt  v.  Eccles  GoBPOBATioir.  (a) 

APPSAL  TBOM  THB  QTHEBN's  BENCH  DIVISION. 

Local  Oovemment — Public  Health  Acta — Exercise 
of  po\Bvrs  by  local  auXKifnty — Person  nMtaiiwng 
damage — "  Compeneation  " — Coate  of  legal  pro- 
eeedinge — Eztra  eoste  beyond  taxed  eostt — 
PubUe  Health  Act  1875  (38  &  39  Viet.  e.  55), 
«.  308. 

A  person  who  has  successfully  resisted  proceedings 
taken  against  him  by  a  local  auihority  under  tne 
Public  Health  Act  1875  and  has  recovered  his 
taxed  costs  under  an  order  of  the  court  cannot 
recover  as  "compensation,"  under  sect.  308  of 
the  Act,  {he  extra  costs  which  he  has  reasonably 
and  properly  ineurred. 

This  was  an  appeal  by  the  plaintiff  from  the 

i'ndgment  of  the  Divisional  Court  (Bigham  and 
'hiJlimore,  JJ.)  upon  a  special  case  stated  by  an 
arbitrator. 

The  plaintiff  was  the  owner  of  certain  cottages 
in  the  borough  of  Eccles. 

The  defendants,  who  were  the  local  sanitary 
authority,  oansed  a  notice  to  be  served  upon  the 

flaintiff,  under  sect  94  of  the  Public  Health  Act 
875,  requiring  him  within  fourteen  days  to  abate 

(a)  BeporM  bj  }.  H,  WuuAMS,  Eiq.,  Bml8teT-*t-L»w. 


a  nuisance  ari sting  upon  his  property  and  to  do 
certain  specified  worn  for  tiiat  purpose. 

The  plaintiff  did  not  comply  with  the  require- 
ments of  that  notice. 

The  defendants  thereupon  laid  a  complatnt 
against  the  plaintiff,  under  sect.  95  of  the  Fublio 
Health  Act  1895,  for  that  the  nuisance  existed 
upon  the  premises  mentioned  in  the  notice  and 
that  the  nuisance  was  caused  by  the  act,  default, 
or  snfCenuice  of  the  plaintiff,  and  that  he  was  the 
owner  of  the  premises. 

The  complaint  was  heard  and  determined  by 
justices  in  a  court  of  summary  jurisdiction,  and 
the  justices  made  an  order  requiring  the  plaintiff 
to  complv  with  all  the  requirements  of  the  notice. 

The  plaintiff  appealed  agunst  that  order  to 
quarter  sessions,  and  the  court  of  quarter 
sessions  dismissed  the  appeal,  subject  to  the 
opinion  of  the  Qneen's  Eiench  Division  upon  a 
case  stated. 

Upon  the  bearing  of  the  special  case,  the 
Divisional  Court  allowed  the  appeal  and  ordered 
that  the  order  of  quarter  sessions,  ^missing  the 
appeal  of  the  plaintiff  against  the  order  of  the 
justices  of  the  Dorough,  should  be  quashed,  with 
costs,  and  judgment  entered  for  the  appellant 
(79  L.  T.  Rep.  l08). 

It  was  further  ordered  by  the  Divisional  Conrt 
that  the  defendants  should  pay  to  the  plaintiff 
his  costs  of  the  appeal  to  the  Divisional  Court,  to 
be  taxed  by  the  master  of  the  Crown  Office. 

The  costs  of  the  appeal  to  the  Divisional  Court 
were  taxed  at  62!.,  and  the  costs  of  the  appeal 
to  quarter  sessions  were  taxed  at  832.,  and  these 
two  sums  were  paid  by  the  defendants  to  the 
plaintiff. 

In  prosecuting  these  appeals  the  plaintiff 
incurred  greater  expenses  than  the  amount  which 
he  recovered  from  tne  defendants.  In  the  appeal 
to  the  Divisional  Court  he  expended  55{.,  and  in 
the  appeal  to  quarter  sessions  541.,  more  than  the 
amount  of  the  taxed  costs  paid  by  the  defendants. 

The  plaintiff's  costs  m  the  proceedings  at 
petty  sessions  were  502.,  none  of  which  he  had 
recovered  from  the  defendants. 

All  these  expenses  were  reasonably  and  properly 
incurred  by  the  plaintiff. 

The  plaintiff  claimed  the  amount  of  his 
expenses,  over  and  above  the  amount  of  taxed 
costs  which  he  had  received,  as  compensation 
under  sect.  308  of  the  Public  Health  Aot  1875. 

This  claim  was  referred  to  arbitration  under  the 
Act,  and  the  arbitrator  found  the  facts  as  above 
stated. 

The  PubUc  Health  Act  1875  (38  &  39  Vict, 
c.  55)  provides : 

Seat.  808.  Where  stnj  person  snatsins  any  damage  bv 
reaaon  of  the  ezeroiBe  of  any  of  the  powers  of  this  Aot  in 
relation  to  any  matter  aa  to  which  he  is  not  himaelf  in 
defanlt,  fnll  oompenaation  ahall  be  made  to  anoh  penon 
by  the  looal  anthority  ezerciaiiig  enoh  powers  ;  and  any 
diapnte  as  to  the  fact  of  damage  or  amonnt  of  compen- 
sation shall  be  settled  by  arbitration  in  manner  provided 
by  thia  Aot,  or  if  the  oompenaation  claimed  does  not 
exceed  the  anm  of  twenty  ponnda,  the  aame  may,  at  the 
option  of  either  party,  be  aeoertained  by  and  recovered 
before  a  court  of  anmmary  jnriadioiion. 

Upon  the  argument  of  the  special  case  stated 
by  the  arbitrator,  the  Divisional  Court  (Bigham 
and  PhiUimore,  JJ.)  held  that  the  plaintiff  was 
not  entitled  to  recover  more  than  his  taxed  costs 
aa  "  compensation  "  under  sect.  308, 
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With  r^i^ard  to  the  costs  of  the  prooeedings  at 
petty  sessions,  the  Coart  of  Appeal  came  to  the 
condnsion  that  the  Divisional  Court  had  decided 
the  matter  upon  the  understanding  that  it  had 
been  agreed  between  the  parties  that  those  costs 
should  be  taxed  by  some  officer  of  the  court, 
learing  for  decision  as  to  those  costs  only  the 
question  whether  the  plaintiff  could  recover  his 
expenses  beyond  the  amonnt  of  the  taxed  costs. 

The  plaintiff  appealed. 

F.  MankaU,  Q.C.  and  Clarke  HaU  for  the 
appellant. — ^The  Divisional  Coart  was  wrong  in 
cteciding  that,  under  sect  308  of  the  Pnolic 
Health  Act  1875,  the  plaintiff  oannot  recover  as 
"  compensation "  the  expenses  which  he  has 
reasonably  and  properly  incuri'ed  beyond  the 
taxed  costs  paid   by  the   defendants.    Sect.  308 

Eivides  that  the  person  who  sustains  damage 
reason  of  the  exercise  of  the  powers  of 
Act  shall  recover  "fall  compensation." 
That  must  mean  that  the  person  who  has  sus- 
tained damage  shall  be  reimbnrsed  all  expenses 
which  he  has  reasonably  and  properly  incurred  by 
reason  of  the  action  of  the  local  authority.  Thie 
plaintiff  has  sustained  damage  to  the  extent  of 
mich  expenses : 

Bater  v.  Birkenhtad  Oorporaiion,  68  L.  T.   Bep. 

680;  (1898)  2  Q.  B.  77 ; 
WaUuuB  V.  Brighotue  Corporation,  81 L.  T.  Bsp.  2 ; 
(1899)  2  Q.  B.  286. 

The  fact  that  under  an  order  of  the  court  the 
plaintiff  has  recovered  part  of  those  expenses  can- 
not deprive  bim  of  his  right  to  recover  the  whole 
as  "  fall  compensation."  The  plaintiff  is,  under 
sect.  306,  entitled  to  an  indemnity,  and  a  person 
entitled  to  an  indemnity  can  i'«cover  from  the 
person  liable  to  indemnify  him  any  costs  which  he 
W  reasonably  and  properly  incurred  in  defend- 
ing prooeedings  over  and  above  the  amount  of 
taxed  costs  : 

Smith  V.  Compton,  3  B.  ft  Ad.  407 ; 

Howard  v.  Lovogrove,  28  L.  T.  Bep.  896 ;  L.  Bep.  6 
Ex.  43. 
DanekwerU,  Q.C.  for  the  respondents. — The 
decision  of  the  Divisional  Court  was  rigbt.  A 
person  can  only  claim  compensation,  under 
sect.  308  of  the  Public  Health  Act  1876,  for 
damage  caused  to  him  by  the  exercise  br  a  local 
anthoritv  of  the  powers  of  the  Act,  if  he  would 
bave  had  a  right  of  action  at  common  law  but  for 
tlie  fact  that  the  act  complained  of  was  done 
nnder  statutory  powers.  That  principle  has  been 
liiddown  in  cases  under  several  different  statutes 
by  which  compensation  is  given  topersons  damaged 
by  the  exercise  of  statutory  powers  : 

Uiek^  V.  JletropoVitan  Sailway  Company,  16  L.  T. 
Bep.  542  ;  L.  Bep.  2  H.  L.  175  ; 

Stm  River  Company  v.  Johnson,  2  £.  &  E.  435 ; 

Khodti  V.   Airedais  Drainage  Commisnanori,   35 
L.  T.  Bep.  46  ;  1  C.  P.  Dhr.  402  ; 

Baa  V.  BrMtoi  Corporation,  15  L.  T.  Bep.  572; 
L.  B«p.  2  C.  P.  322. 

That  principle  is  applicable  to  the  present  case, 
ud  the  difference  oetween  the  costs  actually 
incnrred  and  the  costs  allowed  upon  taxation 
under  an  order  of  the  court  is  not  damage  for 
▼hich  an  action  would  lie,  and  is,  therefore,  not 
damage  recoverable  under  sect.  308.  The  amonnt 
^wal  upon  taxation  of  costs  is  the  amount 
^lich  the  law  says  is  compensation  for  the 
expenses  which  a  party  has  incurred.    The  defen- 


dants might  have  brought  an  action  against  the 
plaintiff  in  the  High  Court  to  obtain  an  abate- 
ment of  the  alleged  nuisauoe  under  sect.  107  of 
the  Act.  If  the^  bad  done  so,  and  the  present 
plaintiff  had  gotju^ment  with  costs,  it  could  not 
nave  been  contended  that  he  could  recover,  nnder 
sect.  308,  his  extra  costs  beyond  the  costs  allowed 
on  taxation.  In  Bater  v.  Birkenheeui  Corporation 
(ubi  Blip.)  and  WalthMO  v.  Brighouie  Corporation 
{ubi  gup.)  there  was  no  order  for  payment,  and 
no  payment,  of  taxed  costs. 

Marshall,  Q.G.  replied. 

Smith,  L.J. — ^I  think  that  this  appeal  must  be 
dismissed.  In  the  arbitration  three  items  of 
damage  were  claimed  by  Bamett.  Sect.  308  of 
the  Public  Health  Act  1875  says  that "  where  any 
person  sustains  any  damage  by  reason  of  the 
exercise  of  any  of  the  powers  ot  this  Aot^  in  rela- 
tion to  any  matter  as  to  which  he  is  not  in  bimself 
in  default,  full  compensation  shall  be  made  to  such 
person  by  the  local  authority  exercising  such 
powers."  Under  that  section  Bamett  says  that 
he  was  entitled,  as  "  foil  compensation,"  to  recover 
the  difference  of  his  expenses  which  he  reasonably 
incurred,  over  and  above  the  amonnt  of  the 
taxed  costs,  in  his  appeals  to  quarter  sessions 
and  to  tlie  Divisional  Court,  and  his  costs  of 
the  summarr  prooeedings.  I  will  first  of  aU 
deal  with  the  question  of  the  costs  of  the 
defence  before  the  justices,  as  to  which  there  is  a 
difference  of  recollection  as  to  what  occurred  in 
the  Divisional  Court.  It  is  said  that  there  never 
was  any  order  as  to  the  costs  of  the  prooeedmgs 
before  tiie  jostices,  and  that,  therefore,  whatever 
the  rule  may  be  as  to  the  costs  of  the  appeals  to 
quarter  sessions  and  to  the  Divisional  Court,  it 
does  not  apply  to  these  costs  incnrred  at  the 
petty  sessions.  Mr.  Danckwerts  says  that,  in  the 
Divisional  Court,  the  respondents  undertook  to 
pay  all  the  taxeid  costs  of  the  proceedings  at 
petty  sessions,  and  that  those  costs  are  therefore 
in  the  same  category  as  t)he  costs  of  the  two 
appeals.  I  think  that  that  was  so.  The  judg- 
ment of  the  Divisional  Coart  deals  with  those 
costs  in  that  way.  The  real  point  in  the  Divi- 
sional Court  was  with  respect  to  the  difference 
between  solicitor  and  client  costs  and  the  taxed 
costs.  Throughout  the  judgments  of  the  learned 
judges  in  the  Divisional  Coiut  the  point  discussed 
IS  wnether  the  appellant  could  receive  the  differ- 
ence between  the  costs  which  he  incurred  and  the 
taxed  costs,  and  the  decision  was  that  he  was  not 
entitled  to  recover  any  costs  above  the  amonnt  of 
the  taxed  costs,  as  "  full  compensation "  under 
sect.  308.  It  seems  to  me  that  the  view  of  the 
learned  judges  of  the  Divisional  Court  was  right, 
and  that  w^t  the  law  gives  as  "  full  compensa- 
tion," in  respect  of  costs,  is,  where  there  has  been 
a  taxation  of  costs,  the  amount  of  the  costs 
allowed  on  taxation  and  no  more.  It  seems  to 
me,  therefore,  that  this  case  is  perfectly  clear 
and  that  the  decision  is  in  accordance  with  the 
two  cases  which  have  been  cited:  (.Bater  v. 
Birkenhsad  CorporaUm,  68  L.  T.  Hep.  680; 
(1893)  2  Q.  B.  77 ;  Wahhaw  v.  Brighouie  Corpo- 
raUon,  81  L.  T.  Rep.  2 ;  (1899)  2  Q.  B.  286).  I 
think,  therefore,  that  this  appeal  fails  and  must 
be  dismissed. 

WiiiUAJiB,  L.J.— I  a«ree.  I  have  no  doubt 
that  in  the  Divisional  Court  the  principal  point 
which  Bamett  wished  to  raise  was  that,  in  respect 
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of  the  ooats  at  petty  sesaioas,  at  quarter  aeaaions, 
and  in  the  DiriBional  Court,  he  was  entitled,  by 
reason  of  the  words  "full  compensation"  in 
sect.  308  of  the  Pablio  Health  Act  1875  to 
recover  as  part  of  the  compensatioa  the  differ- 
ence between  the  taxed  costs  and  the  costs 
as  between  solicitor  and  client.  But  besides 
this,  which  was  the  main  thing  which  Bamett 
wished  to  establish,  he  also  contended  that, 
as  to  the  costs  at  petty  sessions,  there  was 
no  order  upon  which  any  taxation  oonld  take 
place  and  no  means  therefore  of  getting  an 
assessment  of  those  costs  by  taxation,  and  that  in 
those  circumstances  he  was  entitled  in  the  arbi- 
tration to  get  as  part  of  the  full  compensation  all 
the  costs  which  he  had  actually  incurred  at  petty 
sessions.  I  am  not  satisfied  that  there  was  at 
>uiy  time  any  order  with  regard  to  the  costs  at 
petty  sessions.  If  there  was  not,  I  can  see 
nothing  which  would  prevent  Bamett  from 
i^ecovenng  as  part  of  his  full  compensation, 
under  swt.  308,  the  actual  costs  which  he 
incurred  at  petty  sessions.  It  is  not,  however, 
necessary  to  dispose  of  that  point,  because  when 
this  point  was  raised  in  the  Divisional  Court 
there  was  such  a  discussion  as  to  lead  the  court 
to  conclude  that  that  point  was  waived  and  that 
the  only  point  for  them  to  decide  was  as  to  the 
difference  between  taxed  costs  and  solicitor  and 
client  costs  in  all  the  three  cases.  It  seems  to  me 
to  be  plain  from  the  judgments  of  the  Divisional 
Court  that  the  learned  judges  so  understood  the 
discussion  that  they  only  had  to  decide  as  to  the 
difference  between  taxed  costs  and  solicitor  and 
clieut  costs.  Upon  that  question  I  think  that 
their  decision  was  absolotely  right.  I  would  not 
'  upset  the  law,  as  it  has  been  settled  for  so  long, 
that  where  there  has  once  been  an  assessment  of 
costs  by  taxation  there  never  can  be  another 
assessment  of  the  same  costs  unless  there  is  some 
statute  which  says  that  there  may  be.  I  agree, 
therefore,  that  the  appeal  must  be  dismissed. 
BoMBB,  L.J.-I  agree.         ^^^^  dismissed. 

Solicitors  for  the  appellant,  Chester  and  Co.,  for 
Marriott  and  Co.,  Manchester. 

Solicitors  for  the  respondents,  Bidsdale  and  Son, 
for  G.  W.  Bailey,  Eocfes. 


Jvly  3  and  4, 
(Before  Suith,  WiiJiIAks,  and  Boher,  L.JJ.) 

EiNO  V.  HUTTON.  (a) 

Principal  and  agent — Stockbroker  and  customer — 
Speculative  transactions — Debtor  and  creditor 
account— Bankruptcy  of  stockbroker  —  Profits 
made  by  ciutomer — Bight  of  customer  to  balance 
of  profits. 

The  defendant  employed  a  stockbroker,  a  member 
of  the  Stock  Exchange,  to  buy  and  sell  various 
stocks  and  shares  for  him.  The  defendant  did 
not  intrust  the  broker  with  any  securities  to  sell, 
and,  from  the  accounts  which  were  from  tim^ 
to  time  made  up  between  the  parties,  it  appeared 
that  only  the  balances  due  upon  the  trans- 
actions were  to  be  paid  or  received  by  either 
party. 

The  broker  was   declared  a  defaulter,  and  was 

(a)  Beported  b;  J,  E.  WILLIAMS,  E(q.,  B4rrlster-»t-Law. 


adjudicated  a  barJcrupt.  The  official  aasiqnee 
of  the  Stock  Exchange  collected  his  assets,  which 
included  the  profits  paid  by  jobbers  on  trans- 
actions made  on  behalf  of  the  defendant  which 
were  due  on  the  day  when  the  broker  became 
a  defaulter. 

After  paying  the  Stock  Exchange  creditors  there 
was  a  surplus  in  the  hands  of  the  official 
assignee.  The  defendant  claimed  to  be  paid, 
out  of  this  surplus,  the  balance  due  to  him  from 
the  broker  on  the  day  he  became  a  defaulter, 
and  the  plaintiff,  as  trustee  in  bankruptcy, 
claimed  the  whole  surplus.  An  interpleader 
issue  was  directed. 

Held  {affirming  the  judgment  of  PhillimMre,  J.), 
that  the  whole  of  the  money  in  question  formed 
part  of  the  general  assets  of  the  broker  which 
passed  to  the  trustee  in  bankruptcy,  and  that 
the  defendant  was  not  entitled  to  any  specific 
part  of  the  assets,  but  was  only  a  genercu  creditor 
who  must  prove  in  the  bankruptcy. 

This  was  an  appeal  by  the  defendant  from  the 
judgment  of  Phillimore,  J.  at  the  trial  of  aa  inter- 
pleader issue  without  a  jury. 

The  defendant  Hntton  was  an  outside  customer 
of  a  stockbroker  named  Woodd,  who  was  a  member 
of  the  Stock  Exchange. 

Hutton  instructed  Woodd  to  buy  and  sell  various 
stocks  and  shares  on  his  account. 

A.  statement  of  accounts  between  Woodd  and 
Hutton,  made  up  on  the  3rd  Dec.  1898,  showed 
that  there  was  a  balance  of  profit  due  to  Hutton. 
This  balance  was  not  paid  over  to  Hutton,  bat 
was  carried  on  to  his  credit,  and  Hutton  paid  a 
further  sum  of  350J.  to  Woodd  as  "  cover." 

Woodd  then  bought  and  sold  other  stocks  and 
shares  for  Hutton,  and  on  the  28th  Dec.  1898, 
which  was  "  settling  day,"  the  accounts  between 
Woodd  and  Hutton  showed  a  balance  of  profit  to 
come  to  Hutton  amounting  to  286Z. 

Several  earlier  accounts  between  Woodd  and 
Hutton  showed  that  a  balance  of  profit  and  loss 
was  made  out,  and  that  the  balauoeonly  was  to  be 
paid  or  received  by  either  party. 

On  the  29th  Dec.  1898  Woodd  absconded. 

On  the  30th  Deo.  he  was  declared  to  be  a 
defaulter  on  the  Stock  Exchange. 

In  pursuance  of  rule  176  of  the  Rules  of  the 
Stock  Exchange,  the  official  assignee  of  the  Stock 
Exchange  proceeded  to  collect  the  assets  of 
Woodd,  and  he  collected  from  the  jobbers  the 
profits  on  the  transactions  made  by  Woodd  on 
behalf  of  Hutton.  After  paying  all  the  Stock 
Exchange  creditors,  there  remained  in  his  hands 
a  balance  of  about  6002. 

On  the  3rd  Jan.  1899  a  receiving  order  was 
made  against  Woodd,  and  he  was  subsequently 
adjudicated  a  bankrupt. 

The  plaintiff  King  was  appointed  the  trustee  in 
bankruptcy. 

Hutton  claimed  the  sum  of  286Z.,  being  the 
balance  of  profit  due  to  him  from  Woodd  on  the 
28th  Dec.  1898  from  the  official  assignee. 

King,  as  trustee  in  bankruptcy,  claimed  tiie 
whole  6002.  from  the  official  assignee. 

The  official  assignee  took  out  an  interpleader 
summons  and  paid  the  sum  of  286Z.  into  court. 
An  issue  was  mrected  to  be  tried  between  Kihff 
and  Hutton  to  decide  the  question  as  to  which  <» 
tiiem  was  entitled  to  the  sum  of  2862.  paid  into 
court 
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The  issue  was  tried  before  Phillimore,  J.  wifch- 
ont  a  juTf. 

Herbert  Beed,  Q.G.  and  Muir  Maekentie  for  the 
plaintiff. 

Buftu  Isaac*,  Q.G.  and  WidneU  for  the  defen- 
dant 

Aug.  1, 1899. — Philumobe,  J. — This  case  has 
presented  several  difficalties,  and,  upon  the  best 
consideration  I  can  give  to  it,  I  think  there  must 
be  jndgment  for  the  plaintiS  on  the  issue.  The 
form  of  the  proceedings  in  this  case  prevents 
there  being  anj  question  of  parties  or  question  of 
form  of  action  to  consider.  It  mighc  very  well 
be  that,  if  the  official  assignee  had  not  intervened, 
tiie  true  remedy  of  the  trustee  in  bankrnptoy  here 
would  have  been  to  applv  to  various  dealers  who 
owed  money  to  the  defaulting  stockbroker,  Mr. 
Woodd,  to  pay  to  him  as  the  trustee  in  bank- 
mptcy,  and  to  sue  them  if  they  did  not  pay  him. 
That  would  have  been  a  most  inconvenient  course, 
and  it  is  very  much  bettor  that  the  official  assignee 
of  the  StocJc  Exchange,  whatever  other  view 
might  be  taken,  should  collect  all  these  moneys, 
and  tiiat  they  should  be  considered  as  paid  to 
him  for  whomever  they  might  concern.  As  I 
said,  the  form  of  the  issue  and  the  fact  that  the 
money  is  in  court  leaves  it  unimportant  here  to 
consider  what  might  have  been  the  neoessaiy 
forms  if  there  had  oeen  some  otiier  arrangement 
of  litigation.  The  real  and  sole  question  here  is 
whether  the  snm  of  2862.,  lees,  I  suppose,  some 
coste  of  paying  it  in,  is  part  of  the  assets  of  the 
defaulting  debtor  Woodd,  part  of  his  general 
assets,  or  whether  it  is  impressed  with  a  special 
trust  in  favour  of  the  olaimant,  the  defendant 
in  the  issue,  Mr.  Hutton.  Now,  this  fund 
was  not  reaUr  collected  by  the  action  of  the  official 
assignee  under  the  operation  of  the  rule  under 
which,  when  a  man  becomes  a  defaulter,  his  actual 
tntnsactionB  are  put  an  end  to.  This  particular 
siun  of  money  simply  represente  the  balance  due 
bom  Woodd  to  Hntton  on  the  settling  day  at  the 
end  of  December — on  the  28th — Woodd  not  having 
become  a  defaulter  until  the  30th.  We  have 
notiiing  to  do  here  with  any  moneys  which  would 
have  accrued  under  current  transactions  which 
arise  between  the  28th  Dec.  and  the  settling  day 
in  the  middle  of  January.  This  sum  of  286r.  and 
some  other  portions  of  the  money  in  the  official 
assisnee's  hands  represent  simply  differences  due 
at  &e  last  settling  day  whicn  could  have  been 
racovered  thei«  and  then,  if  they  had  so  chosen,  or 
at  any  rate  on  the  30th,  which  was  the  x>ay  day,  by 
the  cuents.  This  portion  of  the  fund,  at  any  rate, 
is  not  an  artificial  fund  created  by  the  Rules  of 
tiie  Stock  Exchange,  and  therefore  I  have  not  to 
consider  that  question  which  was  considered  in 
&  parte  Grant;  Be  Plumbly  (13  Oh.  Div.  667). 
Nor,  again,  is  this  a  case  in  which  a  broker  has  been 
directed  to  sell  one  particular  parcel  of  stock  and 
imnvest  the  proceeds  in  some  other  named  stock, 
in  which  case  some  of  the  language  in  Ex  parte 
Cooke;  Be  Btrachan  (35  L.  T.  Rep.  649 ;  I  Gh. 
Biv.  123)  and  possibly  in  the  case  of  Taylor  v. 
Flunier  (3  M.  &  S.  562)  might  apply.  Here  Mr. 
Button  has  made  Mr.  WooiA  his  agent  to  buy 
and  sell  various  stocks  on  t^e  Stock  Exchange, 
and  the  arrangement  between  the  parties,  as  I 
find  it^  was  wm,  not  that  in  respect  of  each 
Mcority  the  value  of  it  when  sold  should  oome  to 
Mr.  Hutton,  nor  even  that  in  respect  of  each 


security  the  dlfEerence  of  profit  between  buying 
and  selling  should  come  to  Mr.  Hutton,  but  that 
the  only  tUng  that  Mr.  Hutton  would  expect  to  get 
from  Mr.  Woodd  would  be  the  balance  of  account 
on  various  securities  dealt  with  as  each  account 
oame  through.  Now,  in  respect  of  that  balance, 
can  it  be  said  that  Hutton  had  a  lien  on  that 
specific  balance  ?  I  think  oeitainly  not.  I  think  , 
it  was  a  general  debt  due  from  Woodd  to  Hutton, 
and  therefore  a  debt  for  which  Hutton.  in  the 
circumatences,  must  prove  in  Bankruptoy  iu  the 
ordinary  way.  I  have  not  here  to  deal,  as  I  have 
said,  with  cases  where  the  default  occurs  in  the 
middle  of  a  bargain.  In  that  case  1  hare  no 
doubt  the  customer  can  stop  in,  either  by  himself 
or  by  another  broker,  and  complete  the  transiio- 
tion  and  receive  the  stock,  or  receive  the  purchase 
money  of  the  stock,  as  the  case  may  be.  In  this 
case  these  differences  were  all  ascertained  and 
fixed.  There  was  no  stock  to  receive,  no  stock  to 
sell,  on  the  account  between  the  broker  and 
customer;  there  was  merely  a  balance.  I  have 
considered  all  the  cases  to  which  I  have  been 
referred,  and  I  come  to  the  conclusion  that  it  is 
not  right  to  say  that  this  balance  is  the  specific 
money  of  the  customer.  It  is  a  debt  due  from  the 
broker  to  the  client,  and  the  fund  in  question  is 
part  of  the  ordinary  assete  of  the  broker  to  be 
paid  over  to  the  trustee  in  bankruptcy,  and  Mr. 
Hutton  must  prove  against  the  bankrupt's  estato 
in  the  usual  way.         judgment  for  the  plaintiff. 

The  defendant  appealed. 
Bufiu  Iiaace,  Q.G.  and  TTuineZf  for  the  appel- 
lant.—The  learned  judge  at  the  trial  was  wrong 
in  holding  that  the  defendant  was  not  entitled  to 
this  money.  The  relation  of  principal  and  agent 
existed  between  Hutton  and  Woodd,  and  money 
received  by  Woodd  for  Hutton  would  be  impressed 
with  a  trust  for  Hutton.  Therefore  this  money, 
which  was  received  by  the  official  assignee,  as 
representing  Woodd,  was  impressed  with  a  trust 
in  favour  of  Hutton  : 

Taylvr  v.  PUmer,  3  M.  ft  S.  562  ; 

Batuoek  v.  Bmith,  61  L.  T.  Bep.  341  ;  41  Ck.  Uiv. 

456; 
ExpaHeCoolce;  Re  Btrachan,  35  L.  T.  Bep.  649 ; 

4  Ch.  Div.  123  ; 
Sx  parte  Boden;  Re  Wood,  28  L.  T.  Bep.  174. 

The  stockbroker  never  had  amy  right  or  beneficial 
interest  in  this  money,  which  would  only  be 
rec«ved  by  him  for  Hutton : 

Andenon  v.  Beard,  82  h.  T.  Eep.  714;  (1900)  2 
Q.  B.  260 ; 

LeviU  V.  Hamhlet,  16  Times  L.  Bep.  436 ; 

BeeUmmn  r.  Bamblet,  82  L.  T.  Bep.  459. 
And  Woodds  trustee  in  bankruptoy  has  no  higher 
right  than  Woodd  himself. 

Herbert  Beed,  Q.G.  and  Huir  Mackenzie  for  the 
respondent. — The  transactions  between  the  defen- 
dant and  the  stockbroker  were  always  treated  by 
them  as  current  accounts  n^n  which  only  the 
balance  was  to  be  paid  or  received  by  either  party. 
The  arrangement  was  not  thut  any  specific  sum 
in  respect  of  any  specific  transaction  should  be 
paid  over  by  the  stockbroker  to  the  customer,  but 
only  that  the  ultimate  balance  of  profit,  if  any, 
upon  aJU  the  transactions  taken  together,  should 
be  paid  over  by  the  stockbroker.  The  customer 
never  handed  to  the  stockbroker  any  securities  to 
be  sold  for  him,  and  the  stockbroker  did  not  pur- 
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chase  asy  security  for  the  cnatomer  as  an  inveBt- 
ment.  There  never  was  any  trust  as  to  any 
specific  sum  received  by  the  stockbroker  for  his 
principal.  If  there  had  been  any  trust,  there  could 
not  hare  been  any  set- off  in  respect  of  other  trans- 
actions ;  but  a  set-off  always  was  made  between 
the  parties,  which  shows  there  was  not  anv  trust 
'  in  respect  of  specific  sums.  The  whole  of  these 
transactions  were  mere  debtor  and  creditor  trans- 
actions, and  the  result  was  only  that  a  general 
debt  became  due  from  the  stockbroker  to  the 
customer.  The  learned  judge  at  the  trial  has  so 
found  as  a  fact,  and  this  was  a  question  of  fact 
as  to  which  there  was  abundant  evidence  to  sup- 
port the  finding  of  the  learned  judge.  The  cases 
of  Taylor  v.  Plumer  (3  M.  &  S.  562}  and  Hancock 
V.  Smith  (61  L.  T.  Eep.  341;  41  Ch.  Div.  456) 
were  cases  in  which  there  was  a  specific  sum  of 
money  in  respect  of  which  a  trust  arose. 

WidneU  replied. 

Shith,  L.J. — In  this  case  an  interpleader  issue 
was  ordered  to  be  tried  between  the  trustee  in 
bankruptcy  of  one  Woodd,  a  stockbroker  on  the 
Stock  Exchange,  and  the  defendant,  who  was  a 
customer  of  Woodd.  The  real  qneetion  is 
whether,  in  respect  of  the  sum  of  286Z.,  which 
was  due  from  Woodd  to  the  defendant,  the 
position  between  them  was  that  of  debtor  and 
creditor,  or  whether  Woodd  was  a  trustee  of  this 
mone^  for  the  defendant.  I  agree  that  this  is  a 
question  of  fact.  The  case  has  been  decided  by 
Phillimore,  J.  upon  the  facts  in  favour  of  the 
plaintiff  that  the  position  between  the  parties  was 
that  of  debtor  and  creditor  and  nothing  else.  The 
defendant  contends  that  Phillimore,  J.  was  wrong 
in  his  finding  of  fact.  If  that  finding  was  right, 
this  appeal  must  fail.  The  accounts  between 
Woodd  and  the  defendant  show  that  there  were 
numerous  transactions  of  buying  and  selling 
without  any  delivery  of  stocks,  and  there  was 
usually  a  carrying-over;  there  was  also  a  pay- 
ment of  350i.  by  the  defendant  as  "  cover." 
What,  then,  is  the  meaning  of  these  transactions 
and  accounts  P  I  think  that  they  mean,  not  that 
Woodd  was  a  trustee  in  respect  of  each  item,  but 
that  there  was  a  running  account  between  the 
parties  and  that  balances  only  were  to  be  paid  or 
received  on  either  side.  In  my  judgment,  this 
was  an  ordinary  debtor  and  creditor  account  and 
nothing  else,  upon  which  balances  only  were  to, 
be  paid.  For  tnese  reasons  I  am  of  opinion  that' 
PhDlimore,  J.  was  right  in  finding  that  there  was 
only  a  debtor  and  creditor  account,  and  in  holding 
that  the  defendant  must  prove  in  the  bankruptcy 
of  Woodd  and  cannot  make  this  claim  as  against 
the  other  creditors  as  he  seeks  to  do.  This  appeal 
therefore  fails  and  must  be  dismissed. 

Williams,  L.J. — I  agree.  I  assent  thus  far  to 
the  argument  on  behau  of  the  appellant,  that  I 
think  that  iC  there  is  a  stockbroker  and  a  sum  of 
money  is  handed  to  him,  or  securities  are  handed 
to  him,  by  a  customer,  in  the  former  case  in 
order  to  buy  stocks  and  shares,  in  the  latter  case 
to  sell,  then  in  either  case  the  stockbroker  would 
only  have  a  special  property  in  the  money  or  in 
the  securities  thus  handed  to  him  for  a  specific 
purpose,  and  the  case  would  really  be  like  that  of 
a  factor  to  whom  goods  were  intrusted  for  the 
purpose  of  sale  and  who  had  sold  the  goods  for  his 
principal,  and  had  not  paid  over  the  price.  Under 
those  circumstances  it  seems  to  me  to  be  clear 


that  the  proper  conclusion  would  be  that  the 
factor  would  not  have  a  general  property,  but  only 
a  special  property,  and  that  if  he  became  bank- 
rupt before  the  price  was  paid  over,  the  price 
would  not  be  part  of  the  general  estate  of  the 
bankrupt,  but  would  belong  to  the  customer.  The 
result  would  be  predsely  tins  same  if  the  trans- 
action were  with  a  stockbroker.  This  case,  how- 
ever, is  not  a  case  in  which  the  customer  has 
intrusted  money  or  securities  to  tlie  stockbroker, 
but  is  a  case  of  a  series  of  transactions  through  a 
stockbroker,  in  which  the  customer  does  not 
intrust  any  money  or  securities  to  the  stockbroker. 
In  these  circumstances  we  find  accounts  rendered 
between  the  parties  which  are  evidence  to  show 
that  the  customer  and  the  stockbroker  did  not 
deal  with  this  matter  otherwise  than  as  a  simple 
debtor  and  creditor  account,  and  did  not  treat 
the  differences  received  by  the  stockbroker  as 
received  for  any  particularpurpose.  Phillimore,  J. 
in  his  judgment  says :  "Here  Button  has  made 
Woodd  his  agent  to  buy  and  sell  various  stocks  on 
the  Stock  Exchange,  and  the  arrangement  between 
them,  as  I  find  it,  was  this :  not  that  in  respect  of 
each  security  the  value  of  it  when  sold  came  to 
Hntton,  nor  even  that  in  respect  of  each  security 
the  difference  of  profit  or  loss  between  buying  and 
selling  came  to  or  was  paid  by  Hutton,  but  that 
the  only  thing  Hutton  expected  to  get  from 
Woodd  was  the  balanoe  of  aocoant,  the  balance, 
if  there  was  one,  of  profit  over  loss  on  the  vaiioas 
securities  dealt  with  as  each  account  came 
through."  It  is  not  necessary,  I  think,  to  go 
further  than  to  say  that  we  cannot  differ  from  the 
conclusion  of  fact  arrived  at  by  the  learned  judge, 
that  there  was  a  mere  debtor  and  creditor 
account  between  the  parties,  and  that  there  was 
no  obligation  upon  Woodd  to  deal  with  any  of  the 
items  in  any  particular  way.  I  agree,  therefore, 
that  this  appeal  must  be  dismissed. 
BoHBK,L.J. — ^I  agree. 

Appeal  cUemieeed. 

Solicitors  for  the  appellant,  Cheeton  and  Son. 
Solicitors  for  the  respondent,  Ellis,  Bieieereteth, 

and  Ellis. 
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(Before  Stirling,  J.) 
Be  DK  Wilton  ;  dk  Wilton  v.  Montkfiuke.  (a) 

Marriage — Validity— Jew  and  Chriatian — Uncle 
and  niece  —  Domiciled  British  subjects — Capa' 
city  to  contract — Marriage  abroad  according  to 
eivtl  law  and  Jewish  rites — Marriage  Acts  1835 
(5  £  6  WilL  4,  e.  54),  1836  (6  <£  7  WiU.  4,  e.  85), 
8.  2,  and  1840  (3  £  4  Vict.  c.  72),  s.  5. 

By  her  wiU  made  in  1889  JIfrs.  de  W.  gave  properly 
over  which  she  had  a  power  of  appoiniment  to 
her  trustees  to  divide  into  thirds  and  hold  one- 
third  for  the  benefit  of  her  daughter  E.  and  her 
children,  and  as  to  aU  her  own  property  she  gave 
it  to  the  trustees  upon  trust  for  au  her  children, 
including  any  who  died  in  her  Wetime  leaving 
issue  in  eqwu  shares.  In  1893  E.  died,  and  Ou 
testatrix  thereupon  made  a  codieU.  reciting  the 

(a)  Baported  b;  A.  W.  Ohastkr,  Eaq.,  BuTi(ter-»t-L*w. 
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death  and  revoking  the  gift  of  the  third  to  E. 
and  her  iarue,  hut  confirming  in  oU  other  reipeets 
her  leiU. 

Mrt.  de  W.  wcu  by  birth  a  Jeweae  who  had  married 
a  ChritHan.  E.  woe  brought  «p  in  that  faith. 
She  became  engaged  to  M.,  her  maternal  uncle 
hut  toae  unable  U>  embrace  the  Jewish  faith  by 
the  rules  of  M.'t  synagogue.  M.  and  E.  accord- 
ingly went  to  Wiesbaden,  whvre  they  were 
married  both  eiviUy  and  according  to  the  rites 
of  the  Jews ;  and  being  si^sequently  admitted 
to  the  Jewish  faith  in  Paris,  she  wcu  there  again 
married  according  to  those  rites.  There  were 
ihe  children  of  the  marriage,  which  had  always 
been  recognised  by  Mrs.  de  W. 

On  a  summons  taken  out  to  ascertain  whether 
these  children  shared  in  the  residuary  gift : 

Held,  (1)  that  there  teas  nothing  in  the  will  to  show 
an  intention  to  include  them  under  the  term 
"  children  "  there ;  and  (2)  the  marriage  being 
invalid  by  the  law  of  England,  it  must  be 
aseumed  thcd  E.  died  in  the  lifetime  of  the 
testcUrix  without  leaving  issue. 

Lindo  V.  Belisario  (1  Eagg.  Cons.  216)  discussed. 

This  was  a  Bmnmona  which  raised  the  question 
as  to  the  sbarca  into  which  in  the  events  which 
happened  the  re8idaar7  estate  of  the  testatrix, 
Mrs.  de  Wilton,  was  divisible. 

She  made  a  will  on  the  30th  July  1889,  and  in 
it  she  dealt  with  two  classes  of  property.  The 
first  class  consisted  of  certain  funds  over  which 
under  the  will  of  her  grandmother  she  had  a  power 
of  appointment.  The  second  class  consisted  of  her 
own  reeiduarj  estate. 

As  regarded  the  property  over  which  she  had  a 
power  (rf  appointment,  she  gave  that  to  her 
trustees  upon  trust  to  divide  the  same  into  three 
equal  shares,  and,  after  giving  certain  directions 
as  to  investment,  the  trustees  were  to  stand  pos- 
aessed  of  one  of  such  shares  to  pay  the  income 
thereof  to  her  daughter  Consuelo  during  her  life 
without  power  of  anticipation,  and  after  the  death 
of  such  daughter  upon  trust  for  all  or  such  one 
or  more  exclusively  of  the  others  or  other  of  the 
children  or  remoter  issue  of  snob  daughter  bom 
within  legal  limits  as  such  daughter,  whether 
married  or  single,  by  deed  or  will  should  appoint, 
and  in  default  of  ana  subject  to  any  such  appoint- 
ment npon  trust  for  all  or  any  the  child  or 
children  of  such  daughter  who  being  sons  or  a 
■on  should  attain  twenty-one  years  or  being 
daughters  or  a  daughter  should  attain  that  age 
or  manr  under  that  age,  and  if  more  than  oae  m 
equal  snares.  Then  followed  a  hotchpot  clause. 
And  then  the  will  proceeded  that  if  any  child 
being  a  son  should  not  attain  twenty-one  years  or 
bong  a  daughter  should  not  attain  that  age  or 
marry  under  that  a^,  then  the  trustees  should 
have  power  to  retain  the  said  share  of  the  trust 
fond  which  should  accrue  to  the  other  shares — 
those  of  the  daughters  in  equal  shares — the  share 
ao  accrued  to  be  held  upon  and  subject  to  the 
trusts  of  the  original  shares.  Then  it  continued 
that  the  trustees  should  stand  possessed  of 
iuiother  of  such  shares  upon  the  like  trusts  and 
aobject  to  the  like  provisions  both  as  to  original 
and  accrued  shares  mutatis  mutandM  in  favour  of 
another  daughter  which  should  be  vested  in 
such  daughter  and  her  issue  in  manner  therein- 
before declared  in  favour  of  her  daughter 
Consuelo.    Then  she  disposed  of  the  remaining 


third,  and  as  to  all  her  own  property  she  gave 
that  to  her  trustees  upon  trust  and  declared  that 
they  should  stand  possessed  of  the  investments 
representing  the  same  upon  trust  for  all  her 
children,  including  any  who  died  in  her  lifetime 
leaving  issue,  as  to  sons  at  twenty-one  and  as  to 
daughters  at  that  age  or  on  marriage  under  that 
age,  and  if  more  than  one  in  equal  shares,  the  share 
of  any  child  dying  in  her  lifetime  to  devolve  on  her 
representatives  as  part  of  her  personal  estate  as 
if  such  child  had  survived  her  and  died  imme- 
diately afterwards.  Then  she  declared  that  the 
trustees  should  retain  in  their  names  the  funds 
representing  the  residuary  estate  to  be  held  by 
them  upon  the  like  trusts  as  were  thereinbefore 
declared  respecting  the  one-third  shaies. 

After  that  will  was  made — namely,  on  the  22nd 
March  1893 — her  daughter  Eugenie  died,  and  on 
the  20th  June  following  she  made  a  codicil  in 
which  she  referred  to'  uie  fund  over  which  she 
had  a  power  of  appointment  and  the  ti-usts  in 
favour  of  her  daughter  Consuelo  and  her  issue, 
and  that  she  had  made  a  similar  gift  in  favour  of 
Eugenie  and  her  issue.  Then  it  recited  that  the 
daughter  Eugenie  had  recentiy  died,  and  then 
that  she  had  given  pecuniary  assistance  to  all  her 
sons  except  Ernest,  and  that  she  wished  to  make 
a  like  provision  for  him.  Then  she  revoked  all 
the  trusts  in  favour  of  Eugenie  and  her  issue  in 
the  third  share,  and  in  lieu  thereof  she  directed 
the  trustees  to  stand  possessed  thereof  and  of  the 
investments  representing  the  same  in  trust  for 
her  son  Ernest  on  his  attaining  twenty-one  years, 
and  after  some  further  directions  she  concluded 
by  saying  that  in  all  other  respects  she  thereby 
confirmed  her  said  will.  There  were  some  subse- 
quent codicils  which  did  not  affect  the  question, 
and  on  the  30th  Jan.  1899  she  died.  The  question 
now  arose  as  to  the  share  of  the  residuary  estate 
of  Mrs.  de  Wilton  nven  to  her  daughter  Eugenie 
if  she  had  survived  ner  mother.  The  facts  which 
^ve  rise  to  the  question  were  these :  Mrs.  de 
Wilton  was  by  birth  a  Jewess,  but  she  married 
a  Christian  according  to  the  rights  of  the  Church 
of  Eneland.  Her  daughter  was  brought  up  as  a 
Christian.  In  1876  her  daughter  Eugenie  l>ecame 
engaged  to  be  married  to  the  brother  of  her 
mother  —  her  matemtil  uncle  —  Mr.  Montefiore. 
Both  Miss  de  Wilton  and  Mr.  Montefiore  were 
British  subjects  domiciled  in  England.  Mr. 
Montefiore  belonged  to  the  Jewish  faith.  Miss  de 
Wilton  was  desirous  of  embracing  that  faith,  but 
she  could  not  be  admitted  according  to  the 
rules  of  the  synagogae  to  which  Mr.  Montefiore 
belonged.  As  a  result  they  could  not  be  mar- 
ried in  England,  and  it  appeared  from  the 
evidence  that  the  Jewish  authorities  dis- 
couraged marriages  of  this  kind,  which  were  con- 
trary to  the  law  that  prevailed  in  this  country. 
Mr.  Montefiore  and  Miss  de  Wilton  then  went  to 
Wiesbaden,  and  on  the  22nd  Aug.  1876  went 
through  the  form  there  of  a  ciril  maiTiage  as 
well  as  of  a  marriage  according  to  the  custom 
and  practice  of  the  Jews.  At  that  time  Miss  de 
Wilton  had  not  been  formally  admitted  to  the 
Jewish  faith,  but  she  was  so  admitted  on  the  7th 
Sept.  1876  at  Paris,  and  afterwards  on  the  same 
day  they  again  went  through  the  form  of 
marriage  according  to  the  custom  and  pi-actice 
of  the  Jews.  The  evidence  showed  that  such 
marriage  was  valid  according  to  the  law  of  Wies- 
baden.   Thei-e  were  issue  of  the  marriage  fire 
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children,  of  whom  four  were  still  living.  The 
testatrix  recoguiBed  this  marriage  as  a  valid 
marriage,  and  the  children  as  the  children  of  her 
danghter.  Therefore  the  qnestion  was  whether 
the  daughter  Eugenie  had  left  children  or  issue 
within  the  meaning  of  the  will  of  the  testatrix  : 
Henriqties,  for  the  trustees,  stated  the  facta. 

Diemf,  Q.C.  and  B.  A.  Cohen  for  the  children  of 
Mrs.  Montefiore. — The  argument  fortheae  children 
resolves  itself  into  two  heads :  First,  that  this 
marriage  is  a  valid  marriage  according  to  English 
law  imder  the  circnmst^oes.  If  we  establish 
that,  then  there  would  be  no  question.  If  not, 
then  the  question  arises  as  to  the  interpretation 
to  be  given  to  the  will  and  codicil,  assuming  that 
these  children  according  to  English  law  are  not 
legitimate.  There  can  he  no  doubt  as  to  the  vnle 
as  to  persons  ordinarily  domiciled  here  : 

Broolc  V.  Brook,  *  L.  T.  Bep.  93 ;  9  H.  L.  193  ; 

Reg.  V.  Chatbeielc,  11  Q.  B.  34. 

Having  regard  to  the  English  law  and  the  Jewish 
history  in  this  country,  it  will  appear  that  the  Act 
of  1835  do«B  not  apply  to  Jewish  murriagea.  The 
Act  was  not  meant  to  have  anv  such  application ; 
it  was  passed  with  quite  a  different  object.  But 
in  any  case  our  contention  is  that  the  Jewish 
marriagee    are    legitimate    in    England    by  the 

feneraf  or  national  law  of  the  Jews.  Yuidity 
epends  in  ordinair  cases  wholly  on  the  Marriage 
Act  of  1835  (5  &  6  WUl  4.  o.  54).  If  within  the 
prohibited  degrees,  the  marriage  is  wholly  void. 
To  ascertain  these  degrees  we  are  thrown  back 
upon  the  Acts  of  28  Hen.  8,  cc.  7  and  16,  and 
32  Hen.  8,  c.  38,  and  on  these  the  courts  have 
determined  by  the  practice  of  the  Ecclesiastical 
Courts  and  the  Canon  of  1663,  No.  99.  This  is 
all  clearly  stated  in  Chadioick'*  case  (w6i  lup.). 
The  marriage  of  an  uncle  and  niece  is  not  for- 
bidden in  these  Acts,  but  the  reason  why  the 
degree  is  prohibited  is  stated  in  2  Co.  Inst.  683. 
The  Acta  of  Heory  YIII.  had  no  application  to  the 
Jews,  nor  had  the  Canon,  because  according  to 
theory,  law,  and  practice  the  Jewa  wore  not  allowed 
to  reside  in  England,  and  they  were  passed  at  a 
time  when  no  Jewish  inhabitants  were  deemed  to 
be  in  the  country.  The  leading  case  on  the 
iiubject  ia 

Lindo  T.  BtlUario,  1  Hag^.  Cony.  216. 
According  to  that  caae,  both  the  formality  and 
validify  of  a  Jewiah  marriage  were  to  be  deter- 
mined by  Jewish  law :  (see  the  appendix  at  end  of 
volume).  It  admitted  a  kind  of  betrothal  unknown 
to  our  law.  It  was  very  important  to  see  how  far 
the  validity  was  not  cognisable  by  Jewish  trib^inals. 
Throughout  these  cases  the  original  decision  is 
treated  very  differently  from  the  meeting  of 
persons  to  ^ve  judgment.  It  amounts  in  fact 
to  an  inquiry  as  to  what  the  Jewish  doctors 
held  to  be  the  law.  At  that  time,  except  by  Act 
of  Parliament,  there  was  no  divorce.  There 
was  practically  no  divorce  here  down  to  1806. 
And  the  Jewish  divorce  was  treated  as  aomething 
leqairing  consideration  from  the  Englinh  courts  : 

Oaner  v.  Lady  Laneiborough,  Peake,  25 
If  one  recognises  divorce  among  the  Jews  when 
in  theory  it  was  unknown  in  English  law,  that 
goes  a  long  way  towards  showing  that  the  mar- 
I'iage  law  of  the  Jewa  waa  treated  as  a  separate 
law  governed  by  separate  principles.  This  view 
ia  btrengtbened  by  the  fact  that  Jewish  mar- 


riages are  regulated  by  different  marriage  laws. 
Beg.  V.  Millie  (10  CI.  &  P.  534,  701),  shows  that 
the  only  marriage  recognised  here  was  one 
celebrated  by  a  clergyman  or  a  recogniaed 
prieet.  Jewish  marriages  are  treated  as  of  a  dlf- 
lerent  kind,  and  therefore  what  is  laid  down  on 
that  subject  was  never  meant  to  apply  to  them. 
As  to  the  Acts  of  Parliament,  no  distinction  ia 
drawn  in  them  between  form  and  matter.  The 
Act  of  183u  was  made  to  meet  such  marriages  as 
thoae  with  a  deceased  wife's  sister,  which  were 
voidable  but  not  void  unlesa  steps  were  taken  to 
render  them  void  during  the  lifetime  of  the 
parties : 

Armitage  v.  Armitage,  L.  Bep.  3  Eq.  343. 
As  to  the  Act  of  1836,  the  exemptions  there  apply 
to  the  capacity  to  contract.  As  to  3  &  4  V  ict. 
c.  72,  Mr.  Mont^ore  took  the  right  view.  The 
marriage  could  be  contracted  according  to  the 
laws  and  uaagea  of  the  Jewa.  With  regard  to  the 
conatruction  of  the  ood\ei\,  prima  facie  the  words 
refer  to  legitimate  children.  The  codicil  in  effect 
leaves  the  property  to  the  children  of  the 
daughter  as  if  ahe  had  died  immediately  before 
the  testatrix : 

BealeHayne  v.  Jmirall,  65  L.  T.  Bep.  57;  (1891) 
A.  C.  304. 
Henriqtiei  for  parties  in  the  opposite  interest. 
— With  regard  to  the  construction  of  the  will  and 
codicil,  there  can  be  no  doubt  that  there  was  no 
intention  of  benefitingthe  children  of  the  daughter. 
The  codicil  purports  to  deprive  the  children  of  all 
interest  under  the  will.  The  question  here  arises 
by  the  fact  of  the  daughter  having  become  a 
Jewess  and  had  children  by  a  marriage  not  reoog- 
nised  by  the  English  hiw.  There  could  not  be  a 
valid  marriage  between  the  daughter  and  her 
maternal  un^le:  (Bum.  Eooles.  Law,  II.,  441). 
The  relationship  is  distinctly  included  in  the  pro- 
hibited degrees.  The  Jewish  ceremony  abroad 
was  no  proper  marriagn.  The  one  at  Wiesbaden 
was  with  a  person  who  had  never  been  admitted 
as  a  proselyte.  The  one  in  Paris  was  invalid 
according  to  the  law  of  France.  Such  cere- 
monies could  not  render  the  childfen  legitimate. 
The  law  of  England  has  always  considered  mar- 
riages which  are  recognised  as  auch  by  the  law  of 
the  domicil : 

Sottomayor  v.  De  Barros,  37  L.  T.  Bep.  415:  3 
P.  Div.  1. 
Aaauming  that  the  marriage  lawa  did  not  apply 
to  the  Jewa  when  made,  because  they  were  non- 
resident, all  persona  as  they  came  here  became 
subject  to  them : 

OoMn't  oase,  7  Bep.  1. 
An  infidel  that  is  a  Jew  is  perpetww  amicus  of 
the  king.     Jewa   are   only   excepted  where  the 
exception  ia  expreaa.     They  were  first  recogniaed 
in  the  time  of  Charles  I. :  (1  Hagg.  App.  1).     By 
6  &  7  Will.  3,  c.  6,  now  repealed,  the  Legislature 
deemed  a  Jewiah  marriage  invalid.    See  also 
Reg.  V.  tftllu  (ubx  «up.) ; 
La  Ooita  v.  FtUa  Real,  1  Rngg-  342. 
Other  atatutes  which    applied    to  such    unions 
were  26  Geo.  2,  c.  33,  s.  18 ;  6  &  7  WiU.  4,  o.  85 ; 
10  &  11  Yict.  c.  58.    The  objections  to  Jewish 
marriages  applied  to  the  forma  only,  and  not  to 
any  of  the  other  incidents  of  marriage.    Qaakers 
and   Jews  were  always   excepted  together.    In 
addition  to  the  above-cited  Acta  tixero  are  4  Oeo.  4, 
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a76,  a.  31 ;  3  &  4  Vict  c.  72.  s.  5 ;  19  &  20  Yiot. 
<!.119,8.22;  61  &  62  Yiot  0.58,  8. 13: 

OoldtmUh,  T.  Bromer,  I  Hkgg.  Cons.  324. 
It  has  been  ezpresalj  laid   down   that  Jewish 
aiarriaK|B8  within    the    prohibited   degrees    are 
iUTalid  here : 

VAguHar  r.  lyAguOar,  1  BMgg.  Be  773  ; 

Hammetf  B  Marriage  Ii»w  of  England,  p.  167. 
It  ia  there  stated  that  a  Bill  was  introdaoed  into 
the  House  of  Commons  to  lemove  doabta  as  to 
Jewish  marriages :  (see  also  p.  369).    This  mar- 
riage is  therefore  not  l^;al. 

Dieey,  Q.G.  in  reply. — The  main  argument  on 
the  other  aide  amounts  to  this  :  That  before  1758 
eveiy  marriage  not  solemnised  before  ministers  of 
uertain  religions  was  void.  That  is  incredible. 
It  ia  reasonable  to  suppose  that  these  laws  were 
not  intended  to  apply  to  the  Jews,  bat  that  they 
were  to  be  at  liberty  to  many  according  to  their 
own  customs  and  practice.  ^^^  ,^  ^^^ 

July  12. — Stiblino,  J.  (after  stating  the  facts 
oontiniied:)  —  Two  contentions  were  raised  on 
behalf  of  the  children  of  the  marriage.  The  first 
was  tiiat  the  marriage  was  valid,  and  then,  if  that 
be  80,  they  were  of  coarse  "children"  aa  men- 
tioned by  the  testatrix  according  to  the  strictest 
oonstraction ;  and  secondly,  if  the  marriage  was 
invalid,  the  language  of  the  will  was  auch  aa  to 
inclade  them  under  the  designation  of  "  children  " 
need  in  the  will  of  the  teatatrix.  I  will  deal  with 
the  latter  contention  first.  It  ia  baaed  on  the 
doctrine  laid  down  by  Lord  Gairna  in  Brook  t. 
Broole  {ubi  lup.),  and  acted  on  by  the  Court  of 
Appeal  in  Be  JodreU  (63  L.  T.  Bep.  15)— namely, 
that  a  will  is  to  be  ta^en  as  a  dictionary  to  fiod 
the  meaning  oi  the  terms  naed  by  a  testatrix.  If 
she  had  reaerred  to  Eugenie  aa  the  wife  of  Mr. 
Hontefiore,  aa  ahe  appeara  to  have  done  in  aimilar 
terms  when  apeaking  of  her  two  aiaters,  then  the 
<!aae  of  Brook  v.  Brook  (ubi  tup.)  ia  a  direct  autho- 
rity that  the  word  "children"  must  include 
those  sprung  from  the  union  thus  referred  to. 
nnfortuiataly  nothing  of  the  kind  is  to  be  found 
in  the  teetameotary  diapoaitiona  which  are  for  the 
benefit  of  or  relate  to  this  daughter.  What  were 
relied  on  were  the  expreaaiona  in  the  codicil  which 
revolra  ti>e  gift  of  the  appointed  f and  and  con- 
firm the  will  in  all  other  respecta.  Now  this 
instrument  on  the  face  of  it  ahowa  that  the 
daughter  'Eugenie  had  then  died,  and  if  in  the 
ioa^ment  the  testatrix  had  uaed  expreaaiona  to 
ahow  that  she  treated  her  aa  a  daughter  having 
left  issue ;  again  there  would  be  a  remote  appli- 
cation of  the  doctrine  to  which  I  have  referred. 
Therefore  it  becomes  neocaaary  to  look  at  the 
codicil  to  aee  whether  auch  indicationa  are  to  be 
found.  In  the  first  place  the  teatatrix  revokes 
tiie  trust  in  favour  of  her  daughter  Eugenie  and 
her  issue  as  rwarda  the  third  share,  and  it  waa 
•aid  that  that  afforded  evidence  of  the  testatrix'a 
tiHWning  that  the  daughter  had  left  isaae.  I  am 
onable  to  arrive  at  Uiat  oonduaion.  It  aeema 
to  me  tliat  the  testatrix  was  simply  describ- 
ing the  trust  in  general  terms  which  ahe 
was  deairons  of  revoking,  and  ahe  on  the 
face  of  the  codicil  recitea  the  fact  that  her 
daughter  had  died,  and  therefore  it  ia  impossible 
to  Buppoae  that  ahe  treated  her  daughter  there 
aa  a  living  peraon.  I  do  not  think  that  any 
inference   can   be  drawn  from  that  aa  to  the 


daughter  having  left  issue.  Then  it  ia  quite  true 
ahe  oonfirma  her  will, 'except  aa  revoked,  but  ao 
far  aa  it  ia  confirmed  she  declares  the  trust 
aimply  for  particular  children,  indnding  those 
dying  in  her  lifetime  leaving  iaaue.  So  uiat  the 
share  of  auch  a  child  devolves  on  hia  or  her 
repreaentativea.  There  ia  nothing  in  tiiat  which 
treata  any  one  child  in  particular — for  instance, 
Eugenie— as  having  left  iaaua    Upon  the  whole, 

1  muat  aay  that,  after  examining  carefully  all  the 
teetamentaiy  instrumenta  of  the  teatatrix,  I  fail  to 
find  anything  to  show  that  the  word  ia  uaed  other- 
wise than  in  the  ordinary  meaning.  So  far  as  I 
can  properly  express  anch  a  aentiment,  I  regret 
that  I  am  unable  to  decide  on  thia  ground  in 
favour  of  the  children  of  Eugenie.  Then  as  to 
the  validity  of  the  marriage — it  is  not  disputed 
that  the  marriage  of  an  uncle  and  niece,  being 
British  subjects  domiciled  in  England,  ia  void  by 
the  atatute  5  &  6  WilL  4,  c.  54  Thia  tuma  on 
the  enactments  in  32  Hen.  8,  c.  38,  interpreted  in 

2  Co.  Inst.  68S—Beg.  v.  Chadtoiek  and  Brook 
V.   Brook  (ubi   <itp.) — when  celebrated    between 

Eeraons  domi(nled  in  thia  country.  It  ia  aaid, 
owever,  that  none  of  these  statutes  has  any 
appUoation  to  the  case  of  tiie  Jews,  and  that 
as  to  such  persona,  if  they  are  of  the  Jewish 
persuasion  and  the  contract  is  made  accord- 
ing to  English  law,  that  contract  is  a  valid 
marriage.  That  argument  ia  baaed  on  the  judg- 
ment of  Lord  StoweU  in  Lindo  v.  Beliaario  (vSi 
tup.),  where  he  refera  to  the  Act  of  Parliament  on 
the  anbject  of  the  marriage.  The  position  of  thn 
early  Jewa  in  thia  coun^  waa  so  far  material 
that  it  is  given  in  a  note  to  that  case  on  page  217. 
It  is  there  stated  that  "  they  lived  aa  bondmen  of 
the  kinga,  and  under  special  protection,  regn- 
lationa,  and  exemptiona,  till  they  were  baniahed : 
(31at  Aug.  1290).  They  did  not  appear  again  in 
thia  kingdom  aa  a  distinct  body  till  the  time  of 
Charles  TI.  They  had  petitioned  in  1648  to  be 
allowed  to  return  and  enjoy  thmr  religion,  and 
the  queation  waa  much  agitated,  but  nothing  was 
done.  On  the  Restoration,  Charles  II.  promiaed 
them  protection  and  the  use  of  their  religion, 
and  an  Order  in  Council  iaaued  to  that  effect." 
That  Order  ia  given  in  the  appendix  to  the  volume, 
p.  8.  and  the  Order  waa  "  That  Hia  Majeaty'a 
Attomey-G«neral  do  atop  all  the  aaid  proceedings 
at  law  againat  the  petitionera,  Hia  Majeety'a 
intention  being  that  tney  ahould  not  be  troubled 
upon  this  acconni^  but  (^oietiy  enjov  the  fr«e 
exeroiae  of  their  religion  whilst  they  benave  them- 
aelvea  dutifully  and  ooedienUy  to  his  government." 
From  that  time  forwaxd  it  appeara  uiat  they  were 
permitted  to  reaide  in  England  and  to  practise 
the  ritea  of  their  religion  and  to  solemniae  marriage 
according  to  the  cuatom  of  the  Jews.  For  a  long 
time  no  legialative  provision  was  made  on  the 
subject  of  their  marriages.  The  first  reference  to 
them  is  in  sect.  18  of  Lord  Hardwicke'a  Act  (26 
Geo.  2,  c.  33;,  and  which  ran  as  follows :  "  That 
nothing  in  thia  Act  contained  shall  extend  to  that 
part  of  Great  Britain  called  Scotland,  nor  to  any 
marriagea  among  the  people  called  Qoakera  or 
amongst  the  persona  profeaaing  the  Jewish  reli- 
gion when  both  the  parties  to  any  such  marriage 
shall  be  of  tbe  people  called  Quakers  or  persons 
professing  the  Jewiah  religion  reapectivdy,  nor 
to  any  marriages  solemnised  beyond  the  seas." 
In  tLiat  state  of  thinga  Lindo  v.  Beliaario  (ubi 
tup.)  waa  decided.    That  waa  the  firat  caae  in 
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which  the  validity  of  the  Jewish  marriaf^  waa 
oonsidered  by  the  eccleaiastical  oonrtB,  and  Lord 
Stowell  begins  his  judgment  thus :  "  This  is  a 
case  which  comes  before  this  court  by  the  dbno- 
tion  of  the  Lord  Obanoellor.  Under  uie  sanction 
of  that  high  authority  I  shall  certainly  apply 
myself  closely  to  the  inresliffation  of  the  qneaticm, 
though  otherwise  I  should  have  entertained  con- 
siderable doubt  if  not  on  the  jurisdiction  itself  at 
least  upon  the  propriety  of  exercising  it  in  this  case. 
The  Ecclesiastical  Court  has  an  undoubted  jurisdic- 
tion upon  the  general  law  of  marriage  so  far  as  the 
iMfali^  of  that  contract  is  constituted  by  the  law 
of  this  country.  It  also  examines  questions  of 
foreign  marriages  in  oases  of  British  subjects  and 
sometimes  of  afiens,  and  it  does  this  from  neces- 
sity in  order  to  prerent  a  failure  of  justice  and 
with  the  sattsf  action  of  knowing  tiiat  tiie  prin- 
ciples which  regulate  English  marriages  are  such 
as  are  also  generally  applicable  to  marriu;es  of 
foreign  Christian  oountriee,  the  marriage  utw  of 
Europe  beu^  founded  on  the  same  general  prin- 
ciples and  having  for  its  basis  the  ancient  canon 
law,  so  that  there  is  not  much  danger  that  the 
court  can  proceed  wrongly  on  such  general  prin- 
ciples and  on  such  a  basis.  This  is  a  question  of 
marriage  of  a  very  different  kind — ^between  persons 
governed  by  a  jMirtioular  law  of  their  own  and 
administered  to  a  certain  desree  by  a  qnrisdictiom 
established  amons  themselvee— a  juriadiotion 
competent  to  dedcM  upon  questions  of  tiiis  nature 
with  peculiar  advantage  and  with  sufficient  aatho- 
ritj.  It  would  therefore  have  been  a  matter  of 
grave  consideration  with  me,  if  the  question  had 
been  brought  in  the  ordinary  way  and  without 
any  such  recommendation,  whether  it  could  not 
have  been  referred  more  convenientiy  to  that 
tribunal  to  which  I  have  alluded,  for  I  cannot  bat 
be  sensible  that  in  applying  the  general  principles 
of  the  law  of  marriage  to  this  case  I  may  be 
adopting  rules  which  were  not  dulj  founded  and 
which  may  prove  highly  inexpedient  On  the 
other  hand,  if  I  am  to  apply  the  peculiar  prin- 
ciples of  the  Jewish  law,  which  I  conceive  is  the 
obligation  imposed  on  me,  I  may  run  the 
hazard  of  mistaking  those  principles,  having 
a  very  moderate  knowledge  of  tiiat  law." 
There  Lord  Stowell  undoubtedly  usee  language 
which  is  not  inappropriate  if  the  question  had 
related  to  the  capacify  of  oontraoting  ss  well  as 
to  the  formalities  of  the  marriage.  In  effect, 
however,  the  question  there  referred  to  the  for- 
malities only,  and  was  one  of  intricacy  and  diffi- 
culty ;  and  after  carefully  reading  the  judgment 
I  am  unable  to  find  anytmng  in  it  or  any  observa- 
tions directed  to  anything  beyond  that  which  he 
was  called  on  to  decide.  I  cannot  look  on  the 
case  as  an  authority  that  the  capacity  of  Jews  to 
contract  fell  to  be  regulated  by  uieir  own  law  and 
not  by  the  law  of  this  country.  The  question  in 
Beg.  T.  MiUU  {ubi  tvp.)  was  also  one  of  form,  and 
the  remarks  in  that  case,  which  have  been  much 
referred  to  in  argument,  appear  so  to  treat  it. 
Now  I  will  tm-n  to  the  statutes  which  chiefly  refor 
to  the  matter.  These  are  6  &  7  Will.  4,  c  SiS,  s.  2, 
and  3  &  4  Yict.  c.  72,  s.  5,  where  it  is  enacted  that 
they  may  continue  to  contract  and  solemnise 
marriage  according  to  the  usages  of  their  society. 
It  is  contended  that,  inasmncm  as  the  contract  is 
spoken  of  as  a  solemnisation,  it  must  be  taken 
that  the  Legislature  treated  as  valid  marriages 
contracted  according  to  the  rules  of  the  Jews, 


not  only  aa  to  form,  but  as  to  the  capaciiy  of  the 
contracting  parties.  I  am  unable  to  arrive  at 
that  conclusion.  In  the  first  place,  the  word 
"  usages  "  seems  to  me  to  relate  to  form,  and  itot 
to  the  caoAcity  of  the  parties.  Next,  in  both 
statntes  alike — namely,  in  26  Ceo.  2,  which  deala 
with  formalities  only  and  where  cimacity  is  not 
referred  to,  and  again  in  10  &  11  Vict.  c.  58, 
passed  for  the  express  purpose  of  removing- 
doubte  as  to  the  marriages  of  Quakers,  Jews,  &o^ 
solemnised  before  certain  periods — ^it  is  deobusd 
that  all  marriages  so  solemnised  were  and  are 
good  to  all  intente  and  purposes.  That,  again,  is  a 
declarafaon  and  an  enactment  which  relate  to 
form  only.  It  is,  however,  to  be  remarked  that  in 
the  statntes  which  I  have  iust  mentioned,  as  in 
many  others  relating  to  the  formalities  of  the 
contract,  such  as  6  &  7  WiU.  4^  c.  85,  19  &  20 
Vict  c.  119,  and  16  &  17  Yict  c  28,  are  to  be 
found  expressions  excepting  Jewish  marriagee, 
but  that  no  such  exception  is  to  be  found  in  cap.  52, 
which  deals  with  capacity  to  contract.  Therafore 
the  marriage  was  not  valid  according  to  the  law 
of  England,  and  therefore  it  must  be  found  aa 
if  she  had  died  in  the  lifetime  of  the  testetrix 
without  leaving  issue. 

Solicitors :  Emanuel  and  Simmondt. 


Wednesday,  July  18. 
(Before  Cozenb-Hasdt,  J.) 

Be  Monkt-Ktkle  ;  Monet-Eyblb  v.  Monxt- 
Etklx.  (a) 

SeiUed  Umd — Tenant  for  l^e  mbjeet  to  torm  for 
diaeharge  of  inetmbranee*  —  PosMsnon  and 
management  given  to  trutteee  of  itnn — BAgM  of 
tenant  for  106  to  poteeetion — Settled  Land  Act 
1882  (45  A  46  Viet.  o.  38),  «.  2,  «m5.m.  (5),  (7) ;. 
(.53;  «.  58,  tub-8. 1  (6).  (9). 

A  tettator  devited  certain  eetate*  to  brtutee*  for  a 
form  ofyeareupon  trust  tomanage  thesameamd 
receive  the  rents  and  profits  thereof  unlU  certait^ 
irusumbraness  thereon  had  been  paid  off,  an«i 
subject  thereto  to  uses  under  which  A.  was  <eiMm< 
for  life  and  his  infant  son  was  tenant  t«  taU  mi- 
remainder.  The  trustees  had  out  of  the  rente 
and  profits  greatly  reduced  the  ineumbraneee, 
hut  had  not  had  time  to  pay  them  off,  and  M«y 
objected  to  hand  over  the  management  of  tke 
estates  to  the  tenant  for  2«fe  as  eotewlofeci,  in 
Oteir  opinion,  to  be  pryudidal  to  the  earryinff 
into  emeeution  of  the  trusts  of  ihe  term,  aiid  £> 
<ft«  interests  of  the  infant  remainderman. 

Held,  (hat  the  tenant  for  life  was  entiOed  to  the 
possession  of  Oie  estates  and  to  the  eutlody  <^ 
the  title  deeds  upon  his  undertaiking  to  aeeount 
for  the  rents  and  to  hand  over  the  surpItM  reiU* 
to  the  truetees  to  be  applied  by  them  in  carrying 
out  Ote  trusts  of  the  term,  andalsotopaiyanoeem- 
potion  rent  in  case  he  should  occupy  any  part  <f 
<he  estates,  and  upon  his  giving  seeuniy  to  the 
scMsfaetion  of  the  judge  in  chambers  for  the  due 
performance  of  stu:h  undertaking. 

WiLUAjf  Monbt-Etble  by  his  will,  dated  the 
17th  March  1868,  devised  all  his  real  eetate 
whatsoever,  whether  freehold  or  copyhold,  in  the 
conntiee  of  Wilts,  Hereford,  Northampton,  or  else- 

(a)  Baportad  bj  J.  TRrsTKUi,  Eaq.,  BuristM'«*.L«w, 
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whcro  of  whioh  he  might  die  seised  or  poneBsed 
or  entitled  to  or  over  whioh  he  might  nare  any 
dispoeing  power,  Babjeot,  as  to  ocfftain  estates 
therein  mentioned,  to  certain  rentcharges  thereon, 
to  the  uses,  njwn  the  trusts,  and  subject  to  the 
powers,  provisoes,  and  dechiratioiis  thereinafter 
aedared — that  was  to  say,  as  to  his  real  estate  in 
the  oonntj  of  Wilts  and  as  to  his  Bounds  Farm 
in  the  county  of  Hereford  and  as  to  his  Piteford 
and  Pytchley  estates  in  the  oonnty  of  North- 
ampton, the  testator  devised  the  same  respec- 
tirely  to  the  use  of  trustees,  their  executors  and 
admmistrators,  for  the  term  of  500  years  from 
the  day  of  his  decease  upon  the  trusto  and  pur- 
poses thereinafter  declared;  and  as  to  all  his  here- 
ditaments and  real  estate  thereinbefore  devised, 
but  as  to  his  hereditaments  comprised  in  the 
term  of  500  years  subjeot  to  the  same  term  and 
the  tmsts  thereof,  and  as  to  his  other  heredita- 
ments subject  and  without  prejudice  to  an  annuity 
therein  mentioned,  the  testator  devised  the  same 
to  uses  under  which,  in  the  events  that  had  hap- 
pened, Andley  Walter  W.  Money-Kyrle  was 
admitted  to  be  tenant  for  life  thereof  with  re- 
minder to  his  first  and  other  sons  successively  in 
taO  male,  with  divers  remainders  over. 

And  the  testator  declared  the  trusts  of  the  term 
of  500  years  as  follows:  Upon  trust  that  the 
trustees  should  so  long  as  the  mortgage  debt  of 
I4OOOL  oharaed  upon  certain  of  his  estates  in  the 
ooimt^  of  Wilts  therein  particularly  described, 
and  t£e  mortgage  debt  of  16,0001.  then  charged 
on  other  parts  01  the  same  hereditaments  in  the 
coontT  of  Wilts  and  on  his  therdnbefore  men- 
tionea  estates  in  the  county  of  Northampton,  or 
interest  for  any  part  of  such  principal  monevs 
should  remain  unpaid  or  unsatisfied,  manage  the 
hereditaments  for  the  time  being  subject  to  the 
tent  at  500  years  and  receive  the  rents  and 
profits  thereof,  and  thereout  in  the  first  place 
astiafy  tite  costs  and  expenses  of  managing  the 
aame  premises  and  keeping  them  in  proper  repair 
and  oondilaon,  and  pay  and  keep  down  the  interest 
fnHB  time  to  time  to  Seoome  dne  on  tiie  mortgage 
debts  or  so  mnch  thereof  respectively  as  shoiud 
remain  charged  on  the  hereditaments,  and  in  the 
next  place  apply  the  surplus  which  after  answer- 
mgtbe  pnrpoee  aforesaid  should  remain  of  the 
rants  and  profits,  in  paying  off  and  discharging 
the  principal  mortgage  debts  of  14,0002.  and 
l^CiOI.  respectavely,  and  so  as  by  means  of  the 
rants  and  profits  of  the  hereditaments  comprised 
in  the  term  to  extmerate  and  discharge  the  corpus 
of  the  bereditMnents  bom  the  mortgage  debts  and 
interaat  reapeotiTdy,  with  powers  of  aconmolation 
and  investment  of  income  and  to  consolidate  the 
mortgages,  if  advisable,  with  a  provision  for  the 
cMsai  S  tjie  term  of  500  years  when  the  trusts 
thereof  ware  performed. 

A.  W.  W.  Money-Kvrle  as  tenant  for  life  of 
the  settled  estates  resided  thereon  and  personally 
managed  all  except  the  lands  subjeot  to  tfaie 
ton,  which  were  managed  by  the  ti-ustees 
thareoC.  He  also  possessed  and  managed  other 
praperty  in  the  naighbonrhood. 

His  son,  who  was  tenant  in  tail  in  remainder 
of  the  settied  estates,  was  an  infant. 

The  trustees  of  the  term  had  out  of  the  rents 
and  profits  of  the  lands  subject  thereto  reduced  the 
raorteage  debt  of  14,0001.  charged  on  part  thereto 
to  SoWM.  or  tiiereabonta,  and  the  mortgage  debt 
of  l«,000i.  charged  on  other  part  thereof  to  90001. 


or  thereabouts.  They  had  also  in  hand  aocnma^ 
lations  of  rents  amounting  to  11621. 

This  was  a  summons  tucen  out  by  A.  W.  W. 
Money- Kyrle  asking  for  a  declaration  (1)  that  he 
was  a  tenant  for  life  or  a  person  having  the  powers 
of  a  tenant  for  life  under  the  Settled  Land  Acts- 
in  respect  of  the  lands  subject  to  the  term ;  (2> 
that  t£e  proceeds  of  sale  of  any  part  of  the  settled 
estates  sold  by  him  under  his  statutory  powers 
might  be  applied  in  the  discharge  of  incumbrances 
on  the  estates  remaining  unsold ;  and  (3)  that  he 
might  be  let  into  immediate  possession  of  the 
lands  subject  to  the  term,  and  that  such  of  tia» 
title  deeds  relating  thereto  as  were  in  the  posses- 
sion of  the  trustees  might  b^  delivered  up  to  him. 

According  to  the  evidence  for  the  trustees,  the 
plaintiff,  in  their  opinion,  was  not  sufficiently 
experienced  in  the  management  of  estates  to 
make  it  advisable  that  he  should  be  allowed  to 
manage  the  estates  subject  to  tlie  term. 

Northcote  for  the  summons. — The  plaintiff  as 
tenant  for  life  of  the  settled  estates  is  entitled 
to  possession  of  the  lands  subject  to  the  term  so 
as  to  enable  him  to  exercise  over  them  his  statu- 
tory powers  which  t^e  existence  of  the  term  could 
not  prevent : 

Be  Richardioni  Biehardton  v.  Biehard$on  (1900) 

W.  N.  8 ; 
B«  OUth«ro«  EttaU,  28  Ch.  Div.  378 ; 
Settled  Land  Aot  1882,  a.  2,  snb-as.  (5),  (7) ;  s.  53  ^ 
a.  58,  anb-s.  1  (6),  (9). 

Eve,  Q.G.  and  Austen-Carimell  for  the  trustees- 
of  the  twm. — An  equitable  tenant  for  life  is  not- 
entitied  as  a  matter  of  course  to  be  let  into  pos- 
session of  land  of  whioh  the  testator  has  expressly 
conferred  the  management  on  his  trustees : 

B»  WftKu!  Wett  V.  Wythe$,  68  L.  T.  B^p.  680  ^ 
(1803)  2  Ch.  369. 

All  circumstances  must  be  taken  into  consideration 
before  an  equitable  tenant  for  life  is  let  into  pos- 
session :  and  security  should  be  gpiven  by  him  for 
the  due  performance  of  the  tmstB  of  the  will : 

Be  BagoCi  BetOtmrnt ;  Bagot  v.  Kittoe,  70  L.  T. 

Bep.  229  i  (1894)  1  Ch.  177  ; 
Be  AauMn;  Newen  v.  Bam««,  70  L.  T.  Bep.  653;. 

(1894)  2  Ch.  297. 

Ashioorih  James  for  the  plaintiff's  infant  son. 

Cozens-Habdt,  J. — I  shall  foUow  Be  Biehard- 
ton (ttbi  tup.)  and  declare  that  the  applicant  ia 
tenant  for  life  or  a  person  having  the  powers  of  a 
tenant  for  life  under  the  Settied  Land  Acts  in 
respect  of  the  lands  subiect  to  the  term,  and  that 
the  proceeds  of  stkle  of  any  part  of  the  settied 
estates  sold  by  him  under  his  statutory  powers- 
may  be  applied  in  the  discharge  of  incumbrances 
on  the  estates  remaining  unsold.  Upon  his  under- 
taking to  axMJount  for  the  rente  of  the  lands- 
subject  to  the  term,  and  to  pay  over  the  surplus- 
rente  to  the  trustees  of  the  term  to  be  applied  by 
them  according  to  the  truste  thereof,  aud,  further,, 
to  pay  such  occupation  rent  as  may  be  fixed  by 
the  judge  in  chambers  as  payable  by  him  should 
he  enter  into  occupation  of  any  part  of  the  lands- 
subject  to  the  term,  and  upon  his  giving  security 
to  the  satisfaction  of  the  judge  in  chambers  tor 
the  due  performance  of  the  undertaking,  I  direct 
that  he  be  let  into  possession  of  the  lands  subject 
to  the  term,  and  that  the  trustees  of  the  term 
deliver  up  to  him  the  title  deeds  in  their  posses- 
sion relating  to  those  lands.    No  security  was. 
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SiOM  Goixaoa  (apps.)  v.  Matob,  Ac.,  of  London  (respa.). 


[Q.B.  DiT. 


ordered  to  be  giren  in  Be  Miehardion  {ubi  tuip.), 
bnt  the  ciroamstanoea  there  were  exoeptional 
The  costs  of  all  parties,  tiiose  of  the  tnutees  aa 
between  solicitor  and  client,  must  be  paid  ont  of 
the  sum  of  11622.  representing  capital  moneys  in 
the  hands  of  the  tmstees  of  the  torn. 

Solicitors :  Ttvwer,  SHU,  Freeling,  and  Parkin ; 
Bottth,  Staeey,  and  Cottie,  for  F.  H.  PhiUipt, 
Obippenham. 

QUEENT'S  BENCH  DIVISION. 

Tuetday,  June  19. 

'(Before  Gkanthah  and  GHXirNXLL,  JJ.) 

SiON  GoLUEOB  (apps.) «.  Hatos,  &c.,  of 

London  (respa.).  (a) 

Bating— Exemption  from  "  «M  tone*  and  a»ee—- 
msni*  lokofeoer  "— £fwi*e0M«tU  tamng  etatwte— 
7  Oeo.  3,  e.  2fJ—CUu  of  London  Seweri  Act  1848 
(11  *  12  Viet.  e.  1&),  «.  169. 

Xand  reeUtimedfrom  the  Thames  under  7  Oeo.  3, 
e.  37,  and  by  virtue  of  that  etatute  "free  from 
•aU  taxes  and  assessments  whatever,"  is  not 
•exempt  from  the  eonsolidated  ratemade  in  pur- 
suance of  the  City  of  London  Sewers  Acts  1848, 
1851, 1897,  and  the  Elementary  EduaaHon  Act 
1870,  and  the  Acts  amending  the  same. 

Oasb  stated  on  tippeal  from  the  Ooortof  Quarter 
Sessions  for  the  City  of  London. 

On  the  23rd  April  1899,  the  respondents,  acting 
'inpnrsnance  of  the  Cit;  of  London  Sewers  Act 
1897,  the  City  of  London  Sewers  Acts  1848  and 
1851,  and  the  Elementary  Education  Act  1870, 
.and  tiie  Acts  amending  the  same,  duly  made  a 
■consolidated  rate  for  1^  at  2s.  &d.  in  tne  pound 
^including  1<.  2d.  for  the  school  board). 

The  premises  which  the  appellants  occupied, 
•and  in  respect  of  which  they  were  assessed,  were 
jpartly  on  land  which  was  reclaimed  under 
7  Oeo.  3,  c.  37,  the  same  tiaving  been  prerioosly, 
until  80  reclaimed,  part  of  the  foreshore  of  the 
qrircr  Thames. 

The  residue  of  the  appellants'  premises  was  on 
land  redumed  under  other  Acts. 

The  questions  arising  on  the  appeal  were  solely 
•concerned  with  the  former  portion. 

Since  the  conveyance  to  the  appellants,  and 
f»rior  to  the  present  rate,  they  had  not  been 
■assessed  in  respect  of  the  portion  in  question  to 
the  consolidated  rate,  owing,  as  the  respondents 
alleged,  to  an  error. 

The  appellants  duly  appealed  ssainst  the  rate 
to  the  Court  of  Quarter  Sessions  ror  the  City  of 
London,  on  the  nonnd  that  the  portion  of  land 
reclaimed  under  7  Geo.  3,  c.  37,  was  exempt  by 
that  statute  from  all  rates,  taxes,  and  assessments 
whatever. 

The  land  and  buildinss  in  question,  known  as 
Sion  College,  were  acquired  by  the  appellants  in 
1886  by  a  conveyance  to  them  dated  the  8th  April 
of  that  year. 

The  appellants  contended  that  the  land  in 
question,  and  the  buildings  thereon,  were  not 
rateable  to  the  consolidated  rate  made  under  the 
Acts  mentioned,  bnt  were  exempt  by  virtue  of 
7  Geo.  3,  c.  37. 

The  respondents  contended  that  the  land  was 
liable  to  De  assessed  to  the  consolidated  rate 
under  those  Acts,  and  was  not  exempt. 

«)  Bsportad  by  W.  db  B.  HsuntT,  Esq.,  BuTi««ar<«t-I«w. 


The  question  for  the  opinion  of  the  court  was 
whether  the  land  was  so  exempt  or  not. 

By  7  Geo.  3,  c.  37,  s.  51,  it  is  provided : 

And  be  it  fnrtiiar  anaoted  that  the  gronndand  soil  of 
the  nid  river  lo  to  be  inolosed  and  sitihsnksd  .  .  . 
■hall  vest,  and  the  wne  ia  hereby  vested  in  the  owner 
or  owners  .  .  .  free  bom  all  taxes  and  assessnMnte 
whstnevar. 

Avory  for  the  appellants. — ^The  respondents 
say  that  when  tiie  City  of  London  Sewers  Act 
1848  (11  &  12  Yict  o.  163),  s.  169,  was  passed  under 
which  they  make  a  consolidated  rate,  the  exemp- 
tion under  7  Geo.  3,  c  37,  was  impliedly  repealed. 
My  contention  is  that  these  premises,  being 
putly  on  land  reolaimad  under  7  Geo.  3,  c.  37,  by 
the  provisions  ot  that  Act  they  aro  exempt  from 
all  taxes  and  assessments.  Therefore  th^  are  not 
liable  to  the  consolidated  rate  made  in  inusuaace 
of  the  City  of  London  Sewers  Acts  1848, 1851. 
and  1897,  the  Elementary  Education  Act  1870 
and  the  amen^ne  Acts.  The  rule  to  be  applied 
here  is  that  laid  down  by  Lord  Blackburn  in 
Oamett  v.  Bradltn/  (39  L.  T.  Bep.,261;  3  App. 
Gas.  944).  where  he  says,  at  p.  266 :  "  Nor  should 
I  entertain  airy  doubt  of  tluit  for  one  moment, 
but  that  there  is  a  rule  which  has  been  laid  down 
— which,  I  think,  is  a  good  rule  if  properly 
applied — ^namely,  that  where  there  has  be«i  a  par- 
ticular rule  e»tablished  .  .  .  b^  statute,  where 
there  is  some  particular  law  stan£ng,  and  a  sub- 
sequent enactment  has  seneral  words  which  would 
repeal  that  particular  law  ...  if  they  ware 
taken  in  all  their  generality;  yet,  neveruielees, 
the  first  particular  law  is  not  to  be  taken  as 
repealed  tmless  there  is  a  sufficient  indication  of 
inWtion  to  repeal  it.  It  is  not  to  be  repealed  by 
mere  general  words ;  the  two  may  stand  together, 
the  particular  law  standing  as  an  exceptional 
proviso  upon  the  general  law."  Again,  in  Thorpe 
v.  Adams  (23  L.  T.  Bep.  810 ;  L.  Bep.  6  C.  P.  125)  it 
was  laid  down  that  the  general  principle  to  be 
applied  in  tiie  construction  of  Acts  of  Parliament 
is  that  a  general  Act  is  not  to  be  construed  to 
repeal  a  previous  particular  Act  unless  there  is 
some  express  reference  to  the  previous  legislation 
on  the  subject,  or  unless  the  two  Acts  are  neces- 
sarily inconsistent.  In  the  present  case  an  exemp- 
tion from  taxes  and  asaessments  was  made  in 
favour  of  these  premises,  and  tiiera  is  nothing  in 
the  subsequent  statutes  inconsistent  with  that 
exemption,  and  no  particular  reference  is  made  to 
them  to  repeal  such  exemption. 

,  Dandnoerts,  Q.G.  for  the  respondents. — The 
statute  of  7  Giao.  3,  c.  87,  only  exempted  the  land 
from  the  payment  of  existing  taxes.  It  is  true 
that  in  WiUiams  v.  Pritdtard  (4  T.  B.  2)  and 
Eddington  v.  Borman  (4  T.  B.  4)  houses  built 
on  lands  embanked  from  the  Thames,  in  pnrBQ- 
ance  of  7  Geo.  3,  c.  37,  were  not  liable  to  be 
assessed  to  the  general  land  tax  imposed  by 
27  Geo.  3,  nor  to  rates  under  11  Geo.  3,  c.  29, 
though  such  acts  were  in  general  terms,  and  ware 
subsequent  in  point  of  tune  to  the  Act  creatang 
the  exemption,  out  that  was  because  in  the  case 
of  27  Geo.  3  that  was  an  annual  Actenaoted  from 
year  to  year ;  and  aa  to  11  Geo.  3  that  referred  to 
the  poor  rates  which  have  been  in  existence  since 
Elizabeth.  In  Perehaird  v.  Seywood  (8  T.  R. 
468),  however,  it  was  held  that  the  exemption 
under  7  Gteo.  3  did  not  exempt  the  oocupiers  of 
houses  built  on  such  lands  from  the  payment  of 
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faonae  and  window  duties  impoaed  hj  38  Q«o.  3, 
c.  40.  The  exemption  with  regard  to  poor  ratee 
ifiB  held  to  exist  b;  reason  of  7  Geo.  3  in  Bex  t. 
LimionOa$ Light  Company  (8  B.  <fc  G.  54) ;  bat,  as 
Bayley,  J.  points  oat  with  regard  to  Perehard  t. 
Heyaood  (nm.),  hoose  and  window  tax  was  a  new 
one  impoaea  after  the  exemption  was  given. 
Here  the  oonaolidated  rate  is  made  in  parsoamoe 
of  atatntes  passed  long  after  7  Geo.  3,  and  in 
respect  oS  different  snbjeots  to  thoae  from  which 
the  premises  were  exempted.  He  also  referred  to 
Liverpool  Library  t.  Uayor,  ^c,  of  Limrpoci,  2 
L.  T.  Bep.  325 :  5  H.  ft  N.  586. 

Avory  in  reply. — ^Praotioally  this  rate  is  the 
aame  as  the  old  ones,  thoogh  called  by  a  new 
name.  Sewering  rates  or  their  eqairalent  were  in 
existence  at  the  time  of  7  Geo.  8.  He  referred  to 
the  judgment  of  Willes,  J.  in  Thorpe  t.  Adam* 
(wp.). 

Gbaitthaii,  J. — This  is  a  case  that  haa  caused 
a  great  deal  (rf  djfficoli^,  and  is  not  entirely  free 
from  doubt.    I  think  it  is  perhaps  a  pit^  that 
other  words  were  not  used,  making  it  quite  dear 
that  it  was  the  intention  of  the  Leeialatore  to  do 
away  with  the  exemption  which  uiia   land  and 
othffir  land  similarly  situated   had  from   future 
taxes  and  assessments,  snch  aa  these  assessed 
imder  this  particular  Act  of  11  &  12  Yiot. ;  but, 
kxAing  at  uie  decided  cases  somewhat  analogous 
to  this  from  the  time  of  the  passins  of  the  Act 
of  7  Greo.  3  to  the  present  time,  I  wink  that  we 
are  bound  to  follow  the  general  view   of  thoae 
antlioiitie»— namely,  that  the  worda  "  taxes  and 
aaseasmente"  from  which  the  land  in  question 
was  to  be  exempt  by  the  Act  of  Geo.  3  did  gene- 
rally include  only  taxes   and  assesamenta  of  a 
dumcter  which  were  then  assessed.    Unqueetian- 
ablT  the  poor  rate  was  one  of  the  oldest  rates  that 
had  been  assessed,  and  was  the  basis  of  a  great 
deal  of  ktfislation  at  that  time  by  which  money 
was  raiaecL    Now,  this  Act  having  been  paaaea 
fraong  particular  land  from  all  taxes  and  assess- 
ments whatsoever,  oaght  we  to  hold  that  that 
predaded  any  anthoritiee  from  assessuig  any  rate 
whaterer  on  thia  land  and  levying  any  rate  what- 
ever on  this  land  in  future  P    I  suggested  that  we 
mi^t  test  the  question  by  supposing  that   the 
ci<7  were  themselveB  to  provide  water  for  the 
wbde  of  the  oocoiners  of  the  City  and  to  charge 
people  according  to  the  value  of  their  holdings 
lor  that  water.    It  would  be  a  monstrous  thing, 
a«  it  aeems  to  me  to  suggest  that  people  who  were 
to  gain  a  benefit  from  the  water  which  was  to  be 
brought  into  the  City  by  the  authorities  should 
have  that  water  free,  and  ahoald  not  have  to  pay 
anything   for    it.    I    think    the    language    that 
it  would  be  necessary  to  use  to  maintain  snch  an 
exemption  would  be  very  much  stronger  than  is 
aaed  in  any  of  the  authoritiea  which  have  been 
relied  upon,  or  in  any  Act  of  Parliament  which 
hag  been  paased.     We  will    go  from  water  to 
another  snojeot  that  has  been  mentioned  since — 
namely,  education.    The  education  of  the  poor 
has  been  tiuown  npon  the  rates.     Ought  x)eople 
to  be  freed  from  tluitP    It  may  be  they  might  be 
Bpeoially  exempted  by  the  Education  Aj^  but 
unless  uiere  was  a  special  exemption,  it  seems  to 
me  that  the  object  ol  the  Legislatare  would  be  to 
ate  such  langiuge  as  to  make  all  land  within  the 
ana  liable  to  the  Ednoation  Act    The  aame  with 
the  sewers  rate.     At  the  time  of  the  paaaing  of 


7  Goo.  3  there  were  no  snch  thing  as  sewers  in  the- 
sense  there  are  now.  There  were  no  dOubt 
certain  things,  but  there  have  been  since  that 
time  enormous  improvements  made,  or  supposed 
to  be  made,  in  reference  to  the  drains^  m  the 
City.  Take  the  embankment  of  the  Thames. 
They  are  deriving  direct  benefit  from  that  different 
from  any  ratea  and  taxes  assessed  in  tiie  time  of 
Goorge  III.  Would  it  be  fair  to  exempt  them  ?" 
1  certainly  think  not.  The  same  with  regard  to 
lighting.  No  doubt  there  was  some  system  (S  light- 
ing and  watching  in  the  old  days,  but  an  Act  of  Par- 
liament was  patued  by  which  it  was  said  that  that 
light  was  of  no  good,  and  gas  was  introduced,  andi 
everybody  was  intended  to  get  the  benefit  of  that 
lighting.  I  think  that  it  would  require  strong^ 
to  show  that  people  who  were  exempt 
_       -  ■  •      -      the 


under  7  G«o.  3  were  not  to  pay  anything  for  tne 
benefit  they  derived.  Theruore  toa  intnitim,  it 
aeema  to  me,  waa  to  make  these  people  liable. 
Let  us  see  if  they  have  used  language  which 
indicates  that  they  did  intend  to  do  away  with 
the  exemption  which  had  no  doubt  been  a  right 
of  the  person  who  owned  this  land  after  the- 
paaaing  of  the  particular  Act  of  Parliament — 
namely,  7  Gtoo.  3.  They  atart  in  the  preamble  of 
this  Act  by  stating  the  purpose  for  which  this  Act 
is  passed,  tiiat  from  and  after  the  commencement  of 
this  Act  the  several  recited  Acts  shall  be  repealed,, 
and  that  in  the  future  the  Oity  authoritiea  are 
to  hold  meetings  by  their  mayor  and  commonalty,, 
and  they  are  to  take  into  their  hands  the  sewer- 
ing of  the  City  and  the  lighting  of  the  Oity,. 
and  two  rates  are  to  be  levi^  one  to  be- 
called  the  aewer  rate  and  the  other  to  be 
called  the  consolidated  rate  "  for  the  purpose  of 
forming,  making,  maintaining,  keeping  in  repair^ 
paving  (these  are  all  new  things,  although  aome- 
of  them  may  have  been  done  before,  but  4£ey  were- 
to  be  redone),  "  lighting,  sweeping,  cleansiBg,  and' 
watering  the  streets  within  the  City  and  of  making 
and  carrying  into  effect  auch  improvements  within, 
the  City  as  the  oommisaioners  are  or  shall  or  may 
from  time  to  time  or  at  any  time  be  authorised  to- 
make  and  carry  into  effect."  Then  for  that  pur- 
pose they  have  to  raise  money,  and  then  comes  the- 
section  which  enables  them  to  raise  this  money, 
and  the  section  in  dispute  is  sect.  169,  which  says 
that  for  the  purpose  of  raising  money  "every 
such  rate  as  aforesaid  shall  bis  made  by  the 
alderman  or  his  deputy,  and  the  major  part  of  tho 
common  coundlmen  of  each  ward  upon  every 
person  who  shall  inhabit,  hold,  ocoapy,  possess, 
or  enjoy  anj  house  or  buUddng  within  the  Oity  or 
partiy  within  or  partly  without  the  Oity  (whethei' 
snch  person  shall  be  now  liable  in  respect  of  such 
house  or  building  to  be  assessed  to  the  relief  of 
the  poor  or  be  not  liaUe  to  be  assessed  to  the 
relief  of  the  poor  in  respect  thereof  bv  reason  of 
such  house  or  boilding  being  situate  in  any  pre- 
cinct or  extra  parochial  place  or  otherwise) 
according  to  the  full  net  annual  value  thereof 
respectively."  Now,  I  think  that  on  the  authorities, 
which  have  been  quoted,  particularly  the  last 
authority  of  Perehard  v.  Seywood  (8  T.  E.  468). 
before  Lord  Kei^on,  we  should  have  very  great 
difiioulty  in  holding,  without  any  other  word-* 
which  I  have  advisedly  omitted  for  the  timo 
being,  that  the  Legislatare  did  not  intend  by 
the  language  of  thia  section  to  make  every 
person  uable  to  this  rate,  quite  irrespective  of 
whether  or  not  he  had  any  exemption  in  thei 
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past  under  such  terms  as  he  had  in  7  6«o.  3 
—namely,  that  this  paHdcnlar  land  was  to  be 
free  from  all  taxes  and  asseesmentB  whataoe-ver. 
Bat  I  think  that  there  are  words  here  which 
.  JQstifT  the  authorities  in  saying  that  whether  or 
not  they  would  hare  been  entitled  to  le-vy  their 
rate  on  this  property  under  the  authority  of  the 
cases  I  have  just  quoted,  yet  it  is  manifest  from 
the  language  used  that  it  was  intended  to  bring 
within  the  area  of  their  rating  and  within  the 
area  of  land  which  was  liable  to  be  rated  land 
which  pre-riously  was  exempt  "whether  such 
person '  not  whether  the  land,  bat  "  whether  such 
person  shall  be  now  liable  in  respect  of  such  house 
or  building  to  be  assessed  to  the  relief  of  the  poor 
•or  be  not  liable  to  be  assessed  to  the  relief  of  the 
poor  in  respect  thereof  by  reason  of  such  house  or 
bailding  being  situated  in  any  precinct  or  extra 
parochial  plase  or  otherwise."  It  is  ^uite  dear  it 
was  considered  by  all  these  anthoritiee  thattiie 
•exemption  was  intended  to  cover  liability  to  be 
assessed  to  the  relief  of  the  poor,  but  it  says  here 
■distinctly  that  although  you  may  not  be  hable  to 
De  assessed  to  the  relief  of  the  poor  because  you 
■are  in  some  extra  parochial  place,  yet  you  are 
to  be  liable  to  this  rate.  Therefore  although 
they  as  it  were  earmark  the  reasons  that  have 
been  ^ven  for  the  exemption  being  held  to  be 
good  in  part  because  they  were  uable  to  be 
assessed  to  the  poor  rate,  vet  here  they  aay, 
although  you  may  not  be  liable  to  be  assessed  to 


the  poor  rate  because  your  land  is  extra  parochial, 
yon  shall  be  liable  for  this.  Then  other  words  are 
used  covering  any  other  exemption  "there  may  be 
"or  otherwise,"  which  I  think  are  wide  enough 
under  the  circumstances  to  cover  such  an  exemp- 
tion as  this.  Probably  there  are  very  few  cases 
in  the  City,  at  least  I  should  think  there  were  very 
few  cases  where  there  would  be  such  an  exemp- 
tion as  this.  If  there  wera  many  I  should  think 
some  reference  would  have  been  made  to  them. 
This  is  the  only  Act  that  has  been  mentioned  in 
which  there  is  such  an  exemption  as  this.  There- 
fore it  is  not  much  to  be  wondered  at  that  they 
put  in  the  words  "  or  otherwise  "  instead  of  refer- 
ring to  the  other  exemptions  known  to  be  in  exist- 
ence at  the  time.  Altnongh  tiie  case  is  not  free 
from  doubt,  particularly  remembering  the  deci- 
sion of  Lord  Blackburn,  I  still  think  that,  not- 
withstanding that  deoit'ion,  when  this  Aot  of 
Parliament  was  passed  it  was  intended  to  bring 
within  the  area  of  rateabUity  land  which  pre- 
viously had  the  privilege  of  being  exempt  under 
^ihis  Act  from  all  the  rates  existing  at  that 
time. 

Ghannell,  J. — I  am  of  the  same  opinion,  but  I 
-should  like  to  add  a  few  words.  I  think  this 
case  is  one  of  coukiderable  difficulty,  but  on  the 
whole  I  am  of  the  same  opinion  as  my  brother. 
The  three  oases  which  have  been  referred  to, 
WiUiams  v.  Priichard  (4  T.  R.  2)  and  Eddington 
V.  Barman  (4  T.  R.  4)  and  Bex  v.  London  Gas 
Light  Company  (8  B.  &  0.54),  require  a  good  deal 
of  consideration  as  to  the  construction  of  this  Act 
'(7  Gieo.  3),  and  they  show,  to  my  mind,  that  it  was 
intended  to  relieve  land  that  was  embanked  and 
created  for  valuable  purposes  under  that  Act 
from  all  rates  and  taxes  which  then  existed,  and 
which  would  in  the  ordinary  course  of  things 
from  time  to  .time  be  created.  It  was  intended  to 
relieve  land  from  those  hardens,  even  although 
the  form  of  the  burden  might  be  changed  to 


some  extent  from  time  to  time.  It  was  a  special 
local  Act,  and  its  constraotion,  and  the  way  it 
would  be  affected  by  subsequent  legislation,  would 
be  that  laid  down  more  partioobrly  in  recent 
times  by  Lord  Blackburn  in  Oamett  v.  .Bradley 
{ubi  rup.).  Something  of  the  same  sort  was  said 
by  Lord  Eenyon  in  the  earliest  of  these  oases, 
but  I  think  that  he  stated  the  proposition  rather 
differently  from  that  which  is  now  held  to  be 
the  correct  proposition.  What  he  says  is  this  : 
"  It  cannot  be  contended  that  a  subsequent  Act 
of  Parliament  will  not  control  the  provisions  of  a 
prior  statute  if  it  were  intended  to  have  thut 
operation."  That  is  the  modem  doctrine  exactly, 
and  he  goes  on :  "  But  there  are  several  cases  in 
the  books  to  show  that  where  the  intention  of  the 
Legislature  was  apparent,  that  the  subseqoent 
Act  should  not  have  such  operation,  there,  eren 
though  the  words  of  such  statute,  taken  slaiotly 
and  grammatically,  would  repeal  a  former  Act, 
the  courts  of  law,  judging  for  the  benefit  of  the 
sabject,  have  held  that  they  ought  not  to  receive 
saon  a  construction."  Now,  that  slightly  diffors, 
I  think,  from  the  modern  doctrine,  beoaase 
according  to  that  view  yoa  have  to  find  ont  in  ihe 
subsequent  Act  that  there  was  an  intention  that 
the  previous  one  should  not  operate ;  whereas  I 
think  it  is  now  decided  rather  to  the  contrary, 
that  the  presumption  is  that  the  prior  parlaoalar 
Axjt  is  not  intended  to  be  affected  unless  yoa  oaa 
find  words  which  show  the  contrary ;  and  no 
doabt  the  doctrine  has  been  a  little  developed 
since  the  time  of  Lord  Kenyon;  but,  applyis? 
those  principles,  we  have  got  various  ways  (3 
fiTll^ill(^  whether  there  was  an  intention  suffici- 
ently indicated  to  take  away  the  operation  of 
the  first  Act  with  the  exemption  in  it  If  yoa 
had  got  an  Act  conferring  an  entirely  new  benefit 
upon  the  hereditament,  such  as  water  beiii}( 
supplied,  which  was  not  supplied  before,  and  a 
rate,  which  although  called  a  rate  is  a  payment 
for  the  water,  I  should  think  that  would  be  safii- 
cient  of  itself  to  show  an  intention  by  the  general 
words  to  make  eveiybodv  who  got  the  benefit  pay 
for  it.  But  I  do  not  tnink  that  this  case  is  bo 
strong.  It  may  be  that  the  things  which  the 
City  of  London  Sewers  Act  at  the  moment  were 
providing  for  were  the  benefits  that  were  to  be 
given  to  the  occupiers  of  houses  and  buildings, 
and  which  were  to  be  paid  for  by  the  consolidated 
rate.  It  may  be  that  they  were  to  some  extent  in 
excess  of  what  thev  had  been  before,  but  I  think 
they  were  of  a  similar  nature.  There  always  has 
been,  I  believe,  a  certain  amount  of  lighting  in 
the  city ;  one  reads  of  what  the  mode  waa  in. 
ancient  times,  and  according  to  modem  ideaa  it 
would  be  very  unsatisfactory,  but  there  waa  a 
certain  amoant  of  lighting  a  long  time  ago  in  the 
City,  and  the  recital  in  this  Act  shows  there  were 
some  things  called  sewers  as  long  ago  as  the  time 
of  Charles  II.,  although  at  that  time  sewers  were 
walls,  generally  to  keep  out  the  sea,  and  not  to 
drain,  so  that!  doubt  whether  therj  is  enough  in 
the  City  of  London  Sewers  Act  in  the  way  of  new 
benefits  to  be  sufficient  on  that  ground  only  to 
say  that  the  former  exemptions  were  done  aw&y 
with.  But  what  I  go  upon  is  that  in  the  168th 
section  of  the  Act  of  1^8  there  is  indicated  an 
express  intention  to  do  away  with  at  any  rate 
some  exemption.  That  Lb  an  extremely  impor- 
tant matter,  as  it  appears  to  me.  Then  let  ns 
see  how  it  stands.      The    first  is  "that  every 


Digitized  by 


Google 


Sept.  IS,  1900.] 


THE  LAW  TIMES. 


[Vol.  Lxxxni.— 79 


(IB.  DiT.]        Dbibvontbin  Oonboui>i.tbd  Mines  Lm itbd  v.  Jxnson,  Ac.        [Q-B.  Dit. 


p«non  who  ah&ll  inhabit,  hold,  oooopy,  poaaess, 
oranjoy  any  honse  or  building  within  the  City  " — 
a  it  stopped  there  in  my  opinion  it  woold  not  be 
aofficnent  to  take  it  away.     That  ia  what  I  hare 
b«en  t.liiwViTig — namely,    whether  it  was  for  all 
parpoaes  a  new  thin^;  and  a  new  benefit,  80  that 
the  faot  of  its  bein(;  a  new  thing    and  a  new 
leoflfit  would  be  enoagh  to  show  an  intention  to 
do  away  with  the  old  exemption.     I  do  not  think 
tlut  that  would   be  enough,  but   it  gjoes    on: 
"Whether  such  person  shall    be   now  liable  in 
rapeot  at  such  house  or  bmlding  to  be  assessed 
to  the  i«U^  of  the  poor  or  be  not  liable  to  be 
uaeeaed  to  the  relief  oi  the  poor  in  respect  therecrf." 
It  it    stopped    there  it    might   take  away  the 
Toy  ground  upon  which  this  exemption  was  based 
in  tM  case  of  Eddington  t.  Bormaa  (4  T.  B.  4), 
-and  in   all  probability  one  would  have  to  say 
tfaat  that  was  gone.      Now,  is  that  out  down 
at  slip    The  next  words  do  cut  it  away.    They 
«n:  "By  reason    of    such    house    or    building 
bemg  situated  in  any  precinct  or  extra  parochial 
place."     If   it  had  stopped  there,  undoubtedly 
timt  would  have  out  down  the  effect  of  what 
pnoeded  it,  but  it  again  ^s  on  "or  other- 
wise.''   How  must  one  consider  the  words  "or 
■otherwise  "  P    It  must  be  analogous  to  something; 
that  baa  gone  before,  and  you  must — and  this  is 
the  Btrongeat  argument  against  Mr.  Danokwerts 
— bring  in  the  quidem  generU  principle.    Is  not 
this  tjuadem  generi*  f    This  is  a  local  exem^on 
■d  a  certain  area  which,  in  point  of  fact,  is  within 
the  Oibr— ^lobody  can  doubt  that — ^bntit  is  a  part 
<l  tiM  Oitf  which  at  that  time  was  exempt  from 
Mng  aaaesaed  to  the  relief  of  the  poor.    It  was 
not  because  it  was  within  a  precinct  or  an  extei 
parochial  place,  but  it  was,  as  it  seems  to  me,  by 
Tssson  of  its  situation,  and  it  was  entirely  analo- 
goos  to  the  exemption  of  the  pieoinot  and  extra 
finNshial  place.    On  the  whole,  thmefore,  I  think 
there  is  enough  there  to  indicate  an  intuition  to 
■oterride  the  jprevious  statute.    I  think  there  is 
sane  little  diffionliy  created  by  the  illustration  of 
the  literary  and  scientific  societies.    That  has 
been  expressly  decided  by  a  case  that  Mr.  Danok- 
werts has  referred  us  to  on  a  slightly  different 
'but  analogous  Act  of  Parliament.  I  must  assume, 
therefore,  that  the  principle  of  this   being  an 
exemption  under  the  pubhc  Act  would  be  suffi- 
cient   But,  whether  that  is  so  or  not,  I  decide 
the  case   in    favour  of  the  rateability    on   the 
ground  that  there  is  indicated  in  the  Act  of  1848 
-a  sufficient  intention  to  oTerride  tiie  exemption  in 
the  earlier  Act.    Upon  those  grounds  our  decision 
must  be  for  tiie  respondents. 

Appeal  dismissed. 

Solidtors:  Sir  E.  H.  Crawford;  Clark,  J2aw- 
lin$,  and  Co. 


May  25,  il8,  and  June  1. 

(Before  Mathew,  J.) 

Obibfontbin  Consoltdatbd  Mines  Limited 

V.  J  ANSON. 

West  Band  Gentbal  (Jold  Mines  Oompant 

Limited  «.  Bouobhont.  (a) 
Insurance — Poliey  on  gold — Seiture  by  offieidls  of 
Btate  before  declaration  of  war — Effect  of  sub- 
sequent declaration — Poliey  and  loss  before  eom- 
meneement    of  hosiiliiies — Oold    in    transit — 
Deviation — fkahiliiy  of  underwriters. 
The  D.   C.  M.  Limited  were  a  eompomy  ineor- 
porated  and  registered  in  the  TransvatU,  where 
they  carried  on  business.    Having  insured  gold 
wiih  the  defendant  by  a  poliey,  dated  Aug.  1899, 
that  contained  the  usudC  clause  against  capture, 
tfie  gold  was  seised  by  the  Transvaal  Ghvemment 
on  ttie  2nd  Oct. 
On  the  9th  Oct.  an  ultimatum  was  issued  by  the 
Transvaal  Chmemment,  declaring  that  if  certain 
demands  were  not  complied  with  by  the  British 
Oovemment,  it  would  be  treated  as  a  declaration 
of  war  on  the  \lth  Oct.,  at  5  p.m. 
Held,  thai  as  there  was  no  state  of  war  on  the  2nd 
Oct.,  any  subsequent  intention  to  wage  war  could 
not  be  treated  as  an  act  of  u>ar  at  that  time  ,- 
that  there  was  no  authority  for  the  supposed 
doctrine  that  when  the  war  broke  out  the  seiture 
of  the  gold,  assuming  it  to  have  been  a  neutral 
act,  then  acquired  a  hostile  character;  further, 
even  if  the  original  seiture  was  not  an  act  of 
war  arid  a  cause  of  action  arose  directly  the 
capture  was  made,  the  subsequent  deeUtration 
of  war  did  not  extinguish  the  Uabiliiy  of  the 
undertoriters ;  further,  that  a  company  could  be 
treated  m  an  alien  enemy,  and  thai  (Ms  company 
came  under  that  denomination. 
Gold,  the  property  of  the  W.  B,.  C.  O.  M.  Co.  was 
ineitred  from  the  mine  "  direct  or  Ti&  any  bank 
to  its  destination  in  London." 
On  the  9th  Oct.  it  was  sent  from  the  mine  to  the 
bank.    There  it  wo*  known  that  other  gold  had 
been  seised,  and  it  was  arranged  that  it  should 
remain  thete  untU  further  arrangements  could 
be  made. 
Held,  that  the  gold  was  in  transit,  and  that  there 

had  been  no  deviation. 
Dbiefontein  Consolidatbd  Mines  Limited 

V.  Janson. 
This  was  an  action  brought  to  recover  a  loss 
under  a  policy  of  ineuranoe  effected  at  Lloyd's 
with  tb»  defendant  and  other  underwriters. 

By  an  open  policy  of  insurance,  dated  the  1st 
Aug.  1899,  the  pluntifb  effected  an  inanranoe  to 
the  extent  of  100,000^  underwritten  by  the  defen- 
dant for  lOOOi.  in  |^ld  amalgam  and  bullion  at 
and  from  the  plaintiffs'  mines  near  Johannesburg 
to  any  destination  in  tiie  United  Kingdom  and  to 
other  places. 

A  certain  quantity  of  the  bullion  waa  los''' 
through  the  perils  insured  against — viz.,  by 
seizure  or  theft,  at  or  near  Yereeniging,  on  or 
about  the  2nd  Oct.  1899,  by  an  agent  or  agents  of 
and  for  the  behalf  of  the  Government  of  the 
South  African  Bepublio. 

By  the  points  of  defence  the  defendant  alleged 
that  the  plaintiffs  were  a  limited  company  incor- 
porated aocoi^ne  to  the  laws  of  and  domicile' t 
trithin   the  South  African  Bepublio,  and  wero 

1       (a)  Beported  by  W.  db  B.  Hibbibt,  Eki.,  Buriatar«t-I«w. 
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alien  enemiee  of  Her  Majesty ;  that  the  loss,  if 
hj  any  perils  insured  against,  was  hj  an  arrest, 
restraint,  or  detainment  dt  the  Transraal  Govern- 
ment incidental  to  actoal  or  expected  hostilities 
against  Her  Majesty,  and  made  for  a  pnipose 
connected  therewith  —  namdj,  to  supply  liiat 
Gtovemment  with  f  nnds  with  which  to  levy  war 
upon  Her  Majesty,  as  they  were  then  purposing, 
and  shortly  afterwards  proceeded,  to  do,  whereby 
the  plaintifCa'  claim  in  this  action  was  for  an 
indemnity  which  was  contrary  to  public  poUoy 
and  could  not  be  maintained ;  that  the  loss,  if  by 
perils  insured  against,  was  by  the  acts  of  the 
assured's  own  Gk>veniment  when  engaged  or  about 
to  engage  in  hostilities  against  Her  Majesty,  and 
so  was  irrecoverable ;  that  at  the  time  of  toe  loss 
the  Transvaal  Government  was  in  a  state  of 
hostility  against  Her  Majesty,  and  an^  indemnifi- 
cation of  the  plaintifEs,  being  subjects  of  the 
Transvaal,  for  fosses  sustained  during  such  state 
of  hostility  was  illegal  as  involving  a  trading  with 
Her  Majesty's  enemies. 

The  plaintiffs  denied  that  they  were  an  alien 
enemy  of  Her  Majesty,  but  admitted  that  the 
company  was  incorporated  and  registered  aooord- 
ic^  to  the  laws  of  the  South  African  Bepublic, 
where  it  carries  on  its  business,  although  almost 
aU  the  shareholders  resided  outside  the  Hepublic. 
Further,  the  oompanv  has  a  London  office  and  a 
London  committee  of  management. 

It  was  agreed  between  the  parties  that  no  plea 
should  be  raised  that  if  the  company  was  an  alien 
enemy  it  conld  not  sue  until  the  war  was  over, 
but  that  the  case  should  be  treated  as  if  the  war 
was  in  fact  over. 

On  the  9th  Oct.  an  nltimatam  was  issued  by 
the  South  African  Bepublic  annonncimr  that  if 
certain  demands  therein  were  not  oompued  with, 
the  conduct  of  the  British  Government  would  be 
treated  as  a  declaration  of  war  at  five  o'clock  on 
the  11th  Oct. 

WssT  Baitd  Gentbal  Gold  Mibbs  Compakt 
Limited  v.  Bouokhont. 

This  was  an  action  brought  to  recover  a  loss 
under  a  policy  of  insurance  effected  at  Lloyd's  by 
the  defendants  and  other  underwriters. 

By  an  open  policy  of  insurance,  dated  the  28th 
June  1899,  the  plaintiffs  effected  an  insurance 
underwritten  b^  the  defendant  on  gold  at  and 
from  the  plaintifEs'niine  near  Krugeradorp  direct 
or  via  any  bank  to  its  destination  in  London  to 
cover  aU  risks  at  and  from  the  mine  till  safely 
delivered  at  destination. 

Certain  of  the  gold  was  lost  between  Johannes- 
burg and  Cape  Town  on  or  about  the  Srd  Oct., 
and  the  remainder  at  the  Sonth  African  Banking 
Corporation  Limited  in  Johannesburg  on  or  about 
the  9th  Oct.,  through  perils  insured  against — 
viz.,  by  aU  risks  or  theft  or  arrest  by  the  agent  of 
the  South  African  Bepublic. 

The  points  raised  were  the  same  as  in  Driefon- 
tein  CoruolicUUed  Mines  Limited  v.  Janson 
(sup.),  but  in  addition  it  was  contended  that  the 
goods  were  not  covered  by  the  policy,  as  they 
were  never  in  transit,  and,  nirther,  that  there  was 
a  deviation  and  (or)  abandonment  which  relieved 
the  defendants  from  liability. 

The  gold  was  sent  from  time  to  time  from 
the  mine  to  the  bank  to  be  sent  on  to  the  United 
Kuisdom,  and  the  bank  osed  to  make  advances 
on'tne  bullion. 


I  On  the  9th  Oct.  the  gold  was  sent  from  the 
mine  to  the  bank,  and  when  it  arrived  there  it  was 
known  that  oUier  g^d  had  been  seized. 

An  arrangement  was  come  to  that  the  gold 
should  remain  at  the  bank  until  further  arrange- 
ments could  be  made. 

The  company  was  resident  in  England, 
although  it  carried  on  business  in  the  South 
African  Bepublic. 

Lmoson  Walton,  Q.C.  {Carver,  Q.C.  and 
Scrutton  with  him)  for  the  plaintiffs. — No  state  of 
war  existed  on  the  2nd  Oct  between  this  country 
and  the  Sonth  African  BepabUc.  War  is 
declared  where  the  act  of  one  jmrty  is  treated  by 
the  other  as  an  act  of  war.  In  Hall's  Inter- 
national Law,  4th  edit.,  p.  63,  the  relation  ot  war 
is  thus  defined  :  "  When  differences  between 
States  reach  a  point  at  which  both  parties  resort 
to  force,  or  when  one  of  them  does  acts  of 
violence  which  the  other  chooses  to  look  upon  as 
a  breach  of  the  peace,  the  relation  of  war  is  set 
up,  in  which  the  combatants  may  use  regulated 
vtolenoe  aeainst  each  other  until  one  of  the  two 
has  been  Drought  to  accept  snch  terms  as  fais 
enemy  is  willing  to  grant.'  The  war  in  fact  did 
not  begin  until  5  p.m.  on  the  11th  Oct.  There- 
fore the  question  that  arises  is,  how  far  the  aots 
that  happened  upon  the  2nd  Oct.  are  affected  by 
ihe  subsequent  state  of  war  on  the  11th  Oct.  In 
order  to  succeed  the  defendant  most  make  out 
the  proposition  that  if  a  foreign  Power  contem- 
plates hostilities  against  this  country  and  if  pro- 
perty the  subject  of  insurance  is  seized  during 
the  period  of  contemplation  by  the  foreign  Power 
and  if  hostUities  afterwards  break  oat^  tiien  no 
contract  of  indemnity  mitigating  that  loss  oan  be 
enforced  in  these  courts.  But  no  authority  oan 
be  found  for  such  a  proposition.  It  is  true  that 
during  the  state  of  war  an  alien  enemy  cannot 
sustain  an  action  in  the  courts,  and  therestedy  is 
suspended,  but  it  has  been  agreed  that  tiiat  p<nnt 
shall  not  be  raised  in  this  case.  Apart  fronk 
that,  where  the  contract  and  loss  arise  oefore  the 
state  of  war  exists,  the  remedy  is  only  suspended 
and  not  extinguished.  Then  it  is  said  that  alien 
enemies  may  not  be  insured,  and  so  the  plaintilEB 
cannot  recover.  The  effect  of  the  authorities  <xi 
this  point  is  stated  in  Amoold  on  Maiine  Insor- 
anoe,  6th  edit.,  p.  131,  where  it  says  :  "  The 
third  class  of  those  who  may  not  "»  assured, 
b^g  alien  enemies,  comprises  all  persons  who  by 
domicil,  whether  of  origin  or  acquisition,  beUms 
to  a  State  which  is  actually  at  war  with  tbat^ 
the  insurer.  This  restriction  upon  insurances  for 
the  benefit  of  such  persons  is  an  obvioos  oon- 
sequenoe  of  that  universallv  recognised  ptinoiple' 
in  the  law  of  nations,  that  tne  object  of  maritinifr 
law  is  the  destruction  of  the  enemy's  commerce 
and  navigation,  directly  aimed  at  his  naval 
power,  and  indirectly  affecting  his  resources  for- 
war.  Marine  insurance  consequently  under- 
written by  our  countrymen  upon  fais  property, 
would  be  a  frustration  of  these  efforts  at  our  own 
coat.  'Hostium  enim  pericula  in  se  snsoipea:«v 
quid  est  aliud  qnam  eorum  commeroia  maritima 
promovere.'"  But  that  cannot  apply  in  this 
case,  for  the  insurance  was  not  eoraoted  after 
hostilities,  but  both  policy,  and  loss  were  prior  to 
that  date.  Again  the  Sonth  African  Bepublio 
was  not  an  alien  enemy,  for  it  was  not  a  sovereiga 
independent    state.     That   eountiy    could   xnofc 
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become  an  alien  enemy  without  onr  consent.  If 
we  were  sncoeeef  ul  in  the  war  the  propwty  and 
territory  of  the  Sonth  African  Bepablio  would 
rerart  to  the  British  Empire,  and  bo  the  policy 
to  be  pnraued  is  not  to  destroy  the  property  of  the 
companies  that  were  in  existence  nnder  the  Con- 
ventions of  1881  and  1884.  In  order  to  make 
the  mle  laid  down  in  Amonld  on  Marine  Insur- 
ance (tup.)  apply,  it  must  be  the  policy  to 
destroy  the  property  of  the  Sooth  Anican 
Republic  on  toe  eroond  that  it  is  a  sovereignty  in 
a  state  of  war  wiui  this  country.  !But  that  is  not 
80.  The  war  is  against  the  execntiTe  of  the 
lepnbUc,  and  is  to  protect  the  property  in  that 
country  and  not  to  destroy  it.  He  referred  to  the 
Convention  of  1884,  art.  14. 

Joieph  Walton,  Q.O.  and  Lord  Robert  Cecil, 
Q.C.  (/.  A.  Hamilton  with  them]  for  the  defen- 
dant.— It  appears  from  the  correspondence  in  ^e 
Blue  Books  that  the  Sonth  African  Hepublio 
contemplated  war  on  the  2nd  Oct.  That  Bepnblio 
was  a  btate  with  an  independent  government. 
Suzerainty  is  a  superiority  over  a  SUite  possess- 
ing independent  rights,  subject  to  reservations  on 
certain  mattws.    They  referred  to 

Beg.  V.  Jannenm,  12  Times  L.  Bap.  at  p.  589. 
The  sdznre  of  the  gold  was  a  hostile  act,  and 
was  made  because  (h  the  war  that  was  oontem- 
plated.  Subsequent  events  may  make  a  seizure 
an  act  of  hostility.  In  The  HertUlder  (1  G.  Bob. 
113),  where  hostilities  against  tiie  Dutch  were 
declared  on  the  15th  Sept.  1795,  it  was  held  that 
that  applied  retrospectively  to  property  taken 
dorine  the  doubtful  state  of  things  that  preceded 
the  £-claration.  Again,  in  The  Boedet  Ltut 
(5  C.  Bob.  233),  an  outbreak  of  war  was  held  to 
have  a  retroactive  effect  on  all  property  seized 
nnder  an  embargo,  and  so  it  was  liable  to  con- 
demnation as  enemy's  property  taken  in  time  of 
war.    They  also  referred  to 

Ionian  SKipt,  Sphik'a  P.  C.  193 ;  2  Spink's  Adm. 
&  l!k»iL  212. 
The  plaintiffs  are  the  subjects  of  the  South 
Afrifian  Bepublic,  and  their  property  has  l>een 
adzed  by  their  own  government.  In  Furtado  v. 
Bogere  (3  B.  &  P.  191)  an  insurance  effected  in 
Great  Britain  on  a  French^  ship  preiviaus  to  the 
oummenoement  of  hostilities  between  Great 
Britain  and  France  was  held  not  to  cover  a  loss 
by  British  capture.  [Mathxw,  J. — That  case 
does  ne^  apply*  for  the  capture  here  was  not  by 
the  British  Gh>vemment,  but  by  the  Sonth  Afirioan 
Bepnblio— the  plaintiffs'  own  Government.]  The 
nune  principle  applies.  A  forngn  subject  cannot 
make  the  consequences  of  an  act  of  his  own  State 
the  foundation  of  a  claim  to  indemnify  ag^oinst  a 
British  subject  in  a  British  court : 

Ccrncay  v.  Gray,  10  East,  536. 
A   loss    consequent    upon    the    s^zure    by    the 
assnred's  own  Government  is  only  covered  by  a 
policy  where  the  insurer's  and  insured's  Govern- 
ments are  at  peace : 

AubeH  V.  Gray,  7  L.  T.  Bep.  468;  1  Asp.  264; 
8  B.  &  S.  163. 

They  also  referred  to 

Kellner  v.  Le  Mttuner,  4  East,  396 ; 

Oamba  v.  Le  Metnirier,  4  Eaat,  407 ; 

Brmdm  v.  CwfUng,  4  Esat,  410 ; 

The  Jonge  Margaretha,  1  C.  Bob.  189. 
AH  the  subjects  of  a  State  are  identified  with 
VoLLXXXnL,  2132. 


such  State,  and  must  be  treated  as  alien  enemies. 
Even  a  British-bom  subject,  resident  and  cann- 
ing on  business  in  an  enemy's  country,  is  disquaH- 
fied  as  an  alien  enemy,  and  mast  be  treated  as 
such  by  our  courts.    They  referred  to 

IPConneU  v.  Hector,  2  Boi.  &  P.  549 ; 

(TMealey  v.  WiUon,  I  Camp.  482. 

Farther,  upon  these  points  there  is  no  distinction 
between  a  corporation  and  an  individual,  for  the 
plea  of  alien  enemy  applies  equally  to  both.  This 
was  laid  down  by  Story,  J.  in  Society  for  the 
Fropagation  of  the  Goepel  v.  Wheeler  (2  GalL  105). 
A  subject  of  Great  Britain  cannot,  therefore, 
support  a  war  carried  on  against  this  country, 
anid,  as  these  seizures  were  for  that  pnrpoee,  no 
action  will  lie  against  the  underwriters  to  enforoe 
this  policy.    They  referred  to  Bi^y  on  War, 

Carver,  Q.C.  in  reply.  —  It  is  said  that  the 
subsequent  state  of  war  must  be  held  to  relate 
back  to  the  seizure  of  the  2nd  Oct.  on  the  autho- 
rity of  The  HertUlder  (1  C.  Bob.  113).  But  that 
case  was  one  of  prize,  and  the  war  broke  out  after 
she  had  sailed.  Belations  were  ambiguous  when 
she  left,  but  it  was  not  held  there  that  a  state  of 
war  existed  at  that  time.  This  would  appear  from 
The  Danekebaar  Africaan  (1  G.  Bob.  107)  and 
TheNegotie  en  Zeevaart  (referred  to  at  p.  114).  It 
cannot  be  shown  that  a  state  of  war  exist-id  at  the 
time  of  the  seizure,  for  there  was  no  such  stats 
existing.  There  was  nothing  to  satisfy  the  con- 
ditions laid  down  by  Hall  (ntp.),  and  as  is  pointed 
in  Manning's  Law  of  Nations,  2nd  edit.,  p.  131 : 
"  War  does  not  exist  merely  on  the  suspension  of 
the  usual  relations  of  peace,  there  being  many 
occasions  wherein  the  mtoroourse  of  Steitos  is 
interrupted  that  do  not  constitute  the  relation  of 
war."  In  fact  a  hostile  act  must  be  treated  as 
an  act  of  war  hy  the  other  nation  for  a  state  of 
war  to  exist.  This  seizure  was  not  so  treated, 
for  negotiations  were  continued  down  to  the 
9th  (^ct.  But  even  if  it  did  relate  back  the 
plaintiffs  are  BtUl  entitled  to  recover.  The 
contract  was  made  before  the  commencement  of 
hostilities,  and  so  it  must  be  considered  legal  and 
valid.    He  referred  to 

CamfbeU  v.  Iwnee,  4  B.  *  Aid.  428 ; 

FUndt  V.  Water*,  15  Gait,  260 ; 

The  Ahby,  5  C.  Bob.  251 ; 

The  Hoop,  1  C.  Bob.  196. 

All  the  old  decisions  go  to  show  that  the  voyage 
is  legal  if  it  is  entered  upon  before  the  war  b^ins. 
Duer  on  Marine  Insurance,  vol.  1,  p.  592,  says : 
"  Where  the  intentions  of  the  Government  are  at 
all  doubtful,  it  is  evident  that  the  conduct  of 
individuals  is  entitled  to  a  lenient  and  favourable 
construction.  To  justify  the  condemnation  of 
property,  as  involved  in  a  trade  with  the  enemy, 
or  to  avoid  on  the  same  ground  a  policy  of 
insurance,  the  court  should  be  satisfied  not  only 
that  hostilities  existed,  but  that  the  fact  was 
so  public  and  notorious  that  knowledge  of  its 
existence  must  be  justly  imputed  to  the  parties. 
It  would  be  plainlv  unjust  to  confiscate  the  pro- 
perty or  annul  the  contract,  where  reasonable 
doubte  exist,  either  as  to  the  intentions  of  the 
government,  or  the  knowledge  of  the  parties." 
That  exactly  applies  to  the  present  case.  It  is 
also  said  that  the  plaintiffs  cannot  recover  beoanse 
the  gold  was  seized  to  wage  war  against  Great 
Britain,  for  that  was  the  intention  of  the  South 


Digitized  by 


Google 


82— vd.  Lxxxin.] 


THE  LAW  TIMES. 


[Sept.  8a,  1900. 


Q.B.  DiT.J        Dbibvortsin  Goksolidathd  Minks  Limitkd  o.  Juibon,  &o.        [Q.B.  Dnr. 


African  Bepablio,  at  (he  time  the  aeizare  was 
made.  But  that  oaa  be  no  defence,  and  there 
is  no  authority  for  it.    He  referred  to 

Amonld  on  Huine  Insonuioe,  2nd  edit.  p.  98 ;  6th 

edit.  131 ; 
Dner  on  Miirine  Inannmoe,  toL  1,  pp.  414, 555, 592  ; 
Puk  on  Insnimnoe,  7th  edit.  p.  872  i 
PotU  T.  Ball,  8  T.  B.  548. 

It  is  songht  to  extend  the  rules  which  were  laid 
down  in  the  oases  decided  daring  the  wars  at  tiie 
beginning  of  the  century.  The  question  of  pablio 
policy  in  determining  the  application  of  those 
cases  is  dealt  with  by  Lord  Watson  in  NordenfeU 
T.  Manm-Nordenfelt  Company  Limited  (71  L.  T. 
Hep.  at  p.  495),  and  any  departares  from  the 
strict  rales  laid  down  in  the  earlier  cases  should 
be  in  faTour  of  the  plaintiffs.  He  also  referred  to 
Brandon  t.  Ov/rUng,  4  Eut,  410. 

The  same  oonnsel  appeared  in  the  second  case ; 
and  in  additidn  the  following  aathorities  were 
referred  to 

Hyderabad  Company  ▼.  WaUmghbv,  (1899)  2  Q.  B. 

530; 
Tht  Phtmiut,  5  C.  Bob.  20 ; 
Ban  Paulo  (BranMon)  BaHway  r.  Carter,  73  L.  T. 

Bep.  538 ;  (1896)  A.  C.  31 ; 
Biiley'a  Law  of  War,  pp.  97,  98 ; 
Dio«]r  on  Domioil,  p.  111. 

Jtme  1.  — M1.THKW,  J.— The  first  of  these 
oases  was  an  action  broaght  by  the  plaintiff 
company  against  underwriters  at  Lloyd's  to 
reooTer  a  loss  by  capture  of  bullion  in  transit 
from  Johannesburg  to  the  United  Kingdom. 
The  poller  contained  the  usual  clause  against 
capture.  Tne  gold  was  dispatched  from  Johannes- 
burg on  the  2nd  Oct.,  and  while  in  transit  by 
train  it  was  seized  at  the  frontier  of  the  Transvaal 
by  the  orders  of  the  Transraal  Oovemment.  On 
the  9th  Oct.  an  nltimatum  was  issued  by  the 
Transvaal  Grovemment  to  the  British  Grovem- 
ment  announcing  that  if  certain  demands  con- 
tained in  that  communication  were  not  complied 
with,  the  conduct  of  the  British  Oovemment 
would  be  treated  as  a  declaration  of  war  at 
five  o'clock  on  the  11th  Oct  The  gold  was 
taken  absolutely  out  of  the  control  and  posses- 
sion of  the  plaintiff  company,  and  a  demand 
was  made  un  the  underwriters  for  payment 
of  the  amount  of  the  loss.  They  refused  pay- 
ment on  the  grounds  stated  in  the  points  of 
defence.  [His  Lordship  here  read  the  points  of 
defence  set  out  above,  and  continued  :J  Upon 
that  refusal  on  the  part  of  the  underwriters  this 
action  was  brought.  It  was  agpreed  for  the 
purposes  of  this  action  that  tb«  Blue  Books 
published  by  the  Govemment  should  be  treated 
as  containing  the  eridence  of  all  material  facts, 
and  it  was  further  agreed  that  no  dilatory  plea 
should  be  set  up  based  on  the  fact  that  the  plain- 
tiffs were  an  alien  company,  and  therefore  coold 
not  sue  while  the  war  lasted.  The  case  is  to  be 
dealt  with  as  if  the  war  was  over.  The  first  point 
raised  on  behalf  of  the  defendant  in  argument 
was  this.  It  was  said  that  it  was  shown  from 
what  appears  in  the  Blue  Books  that  tiaa 
Transvaial  Grovemment  were,  on  the  2nd  Oct. 
reeolved  to  go  to  war,  and  that  the  seizure  of 
gold  was  made  with  the  object  of  obtaining  the 
means  of  prosecuting  the  war  against  the  British 
Gtovemmeot  effectively.  The  seizure  was  said  to 
be  like  an  attack  actually  made  by  a  bdligerent 


Power  upon  enemy's  territory.  If  that  con- 
tention is  rights  all  the  serious  consequences  of 
a  state  of  war  would  have  followed  from  the  2nd 
Oct.  If  war  had  then  commenced,  all  commercial 
relations  between  the  subjects  of  the  two 
countries  must  have  ceased,  as  every  kind  <rf 
communication  that  coold  relieve  the  pressure  of 
bostilitiee  would  be  a  violation  of  duty.  I  am 
clear  that  there  was  no  state  of  war  on  the  2nd 
Oct.  What  is  a  state  of  war  is  well  described  in 
Hall's  International  Law,  4th  edit.,  at  p.  63: 
"  When  differences  between  States  reach  a  point 
at  which  both  parties  resort  to  force  or  one  of 
them  does  acts  of  violence  which  the  other 
chooses  to  look  upon  as  a  breach  of  the  peace,  the 
relation  of  war  is  set  up,  in  which  the  combatants 
may  use  regulated  violence  against  each  other 
until  one  of  the  two  has  been  broaght  to  accept 
such  terms  as  his  enemy  is  willing  to  grant." 
There  was  no  evidence  before  me  of  any  determi- 
nation to  settle  the  disputes  by  force  on  the  2nd 
Oct.  The  negotiations  for  peace  continued  for 
several  days.  Both  Gtovemments  were  aware  of 
the  seizure  of  the  gold  and  neither  Oovemment 
treated  it  as  an  act  of  war.  There  is  no 
evidence  of  any  intention  at  that  date  to 
issue  the  sudden  ultimatum  which  was  eventu- 
ally delivered  on  the  9th  Oct.,  and  under 
those  circumstances  it  seems  to  me  clear  that  tiie 
intention  of  a  belligerent  person  to  wage  war 
subsequently  cannot  be  treated  as  creating  an 
actual  state  of  war.  Now,  if  the  seizure  was  not 
at  the  time  a  hostile  act,  and  if  there  is  no  other 
valid  defence,  the  plaintiffs  would  clearW  be 
entitied  to  sue  and  to  recover  for  the  loss.  But  a 
second  point  was  raised.  It  was  said  that  when 
the  war  began,  the  seizure  of  the  gold,  even 
assuming  it  to  have  been  a  neutral  act  before, 
then  acquired  a  hostile  character  as  between  the 
two  governments,  and  the  proclamation  of  war  on 
the  11th  Oct.  dated  back,  it  was  said,  to  the 
previous  seizure  on  the  2nd  Oct.  It  was  therefore 
to  be  treated  as  it  the  seizure  had  been  made  after 
war  was  declared.  In  support  of  this  contention 
the  cases  of  The  Eeratelder  (1  C.  Bob.  113)  and 
The  Boedet  Latt  (5  G.  Bob.  233}  weie  relied  upon. 
The  case  was  said  to  resemble  that  of  an  embargo 
laid  on  alien  ships  followed  by  a  declaration  of 
war.  In  such  a  case  it  would  not  appear  to  be 
disputed  that  the  embargo  would  become  a 
capture,  and  it  is  said  that  here  the  seizure  of 
gold  ripened  into  a  capture  after  the  declaration 
of  war.  There  is,  however,  in  my  opinion,  no 
analogy  between  a  seizure  such  as  this,  which 
whoUy  deprives  the  owner  of  the  property  smzed, 
and  an  embargo.  An  embargo  leaves  the  pro- 
perty in  the  owner's  hands,  but  here  the  property 
wits  wholly  removed  from  the  possession  and  oon- 
ti<ol  of  the  plaintiff  company  by  seizure  in 
invitum.  Further,  the  cases  referred  to  relate  to 
the  acts  of  belligerents  and  throw  no  light  at  all 
on  a  case  like  the  present  where  the  seizure  was 
by  the  Transvaal  Giovemment  of  the  property  of 
a  subject  company.  There  is  no  authority  for 
this  supposed  doctrine  of  "  relation  back  "  creat- 
ing a  state  of  war  that  did  not  in  point  of  fact 
exist  at  the  time  when  tiie  seizure  took  place. 
On  both  these  points  it  seems  that  the  con- 
tention of  the  defendant  fails.  Then  it  was 
said  there  was  a  further  ground  of  defence : 
That,  even  if  the  original  seizure  was  not  an 
act  of  war  and  a  right  of  action  would  under 
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ordiiiaiy    circnmBtanoes    have    arisen    as    Boon 
aa  the  aeizore  took  ^laoe,  the  Babseqnent  war 
eztingnished  the  liaoility  of   the  underwritera. 
The  principle  of  law  contended  for  was  this,  that 
any   oontraot    which    operates    to    protect    the 
enemies'  property  from  the  calamities  of  war  is 
agunst  public  policy  and  illegal.    The  anthori- 
ties  referred  to  in    support    of   this    supposed 
principle  were  the  well-known  prize  cases  in  the 
esrly  rart  of  this  century — Furtado  t.  Bogen  (3 
B.  &  P.  191);  Kdhttr  v.  Le  Meaturier  (4  East, 
386):  OambaY.  Le  Metwrier  (lb.,  407);  Brandon 
r.  CtuUng  {Ib^  410) ;  and  the  statement  of  the  law 
in  Doer  on  Ingaianoe,  vol.  1,  p.  414.   There  can  be 
no  donbt  that  it  is  the  law  that  insurances  on 
ships  by  English  underwriters  against  Enelish 
capture  is  ilWal.    In  the  words  of  Lord  Ealen- 
borongh    in    Brandon   y.    Curling,    at    p.    417: 
"Where  the  insurance  is  upon  goods  g^erally,  a 
proviso  to  this  effect  shall  in  all  cases  be  con- 
■idered  as  engrafted  therein — ^riz.,  'provided  that 
this  insoianoe  shall  not  extend  to  cover  any  loss 
happening  during   tiie   existence    of    hostilitiee 
between  the  respectiTe  countries  of  the  assured 
and  the  assurer,   because  during  the  existence  of 
inch  hostilitiea  the  subjects  of  the  one  country 
cannot  allowably  lend  their  assistance  to  protect 
by  insurance  the  property  and  commerce  of  the 
rabjecta  of  tiie  other.     The  ground  is  not  exactly 
stated  there,  but  it  is  stated  in  the  earlier  oases, 
tiiat  to  permit  such  insurance  would  be  repngpiant 
to  the  intereRt  of  the  State.    Capture  is  intended 
to  weaken  the  reaources  of  the  enemy,  and  a  oon- 
tnu^  of  indemnitry  would  fmsfarate  that  purpose. 
It  is  said  that  this  prin4«>le  disclosed  By  these 
anUioritiee  should  be  developed  and  extended  to 
tnelnde  this  case,  and  that  a  further  exception 
■hoold  be  taken  and  written  into  this  pohcy — 
namely,  the  exception  of  capture  by  a  beUigerent 
Oorenuooent  of  the  property   of   its  own    sub- 
jects.   There  is  no  authority  for  that  ocmten- 
tioL    It  is  said  that  to  pay  during  the  war  the 
aaoimt  of  the  loss  to  the  assured  must  increase 
the  resources  of  the  belligerent  Power  of  which 
ihe  assured  is  a  subject    Without  considering 
how  far  this  proposition  could,  in  fact,  be  main- 
tained, it  is  oDvious  that  no  such  contention  can 
arise  when  the  war  is  over,  and  it  has  been  agreed, 
aa  I  have  already  said,  that  this  case  is  to   be 
treated  as  if  the  war  were  over.    The  sappoeed 
principle  would  wholly  override  the  well-lmown 
rale  of   law  that,  when  both  the  contract   of 
indemnity  and  the  kxis  are  before  the  commence- 
ment of  hostilities,  the  declaration  of  war  onlv 
anipends  the  remedy  whilst  the  war  lasts  :  {Flindt 
V.  Waien,  15  East,  260 ;  Aleinous  y.  Nigreu,  4 
£■  &  B.  217 ;  Dner  on  Insurance,  vol.  1,  p.  444). 
I  am  aatisfied  that  m^  judgment  in  the  first  case 
moat  be  for  the  plaintiff  company.    It  has  been 
maintained  that  the  plaintiff  company  was  not 
-an  alien    company,   on   the   ground   that   the 
majority    of    the     shareholders     were    French, 
'Germans,  and  subjects  of  the  Queen,  the  subjects 
di  the  Transvaal  Grovemment,  and  the  number 
of  the  shareholders  very  few,  but  I  am  satisfied 
tbat  this  trading  company,  being  incorporated 
onder  the  Transvaal  law,  must  be  treated  as  a 
Tnosvaal  subject,  and  it  is  clear  from  the  deci- 
akm  of  Story,  J.  in  the  case  referred  to  by  Mr. 
Walton,  Bodetafor  the  Propagation  of  the  Ooipel 
V.  Wheeler  (2  QaU.  104),  thai  a  company  may  be 
■treated  as  an  alien  enemy.    In  the  second  action 


the  only  difference  is  the  point  made  by  the  defen- 
dant tbat  at  the  time  of  the  loss  the  goods  were 
not  covered  by  the  poliOT.  That  is  a  question  of 
fact.  The  course  of  businees  followed  by  the 
plaintiffs  was  that  parcels  of  bullion  were,  from 
time  to  time,  forwarded  from  the  mine  to  a  bank 
in  Johannesburg  in  order  that  they  might  be 
sent  on  to  the  United  Kingdom,  and  advances 
had  been  ordinarily  asked  for  and  granted  against 
the  bullion  passing  through  the  hands  of  the 
bank.  On  the  9th  Oct.  the  bullion  in  question 
was  sent  from  the  mine  to  tiie  bank,  and,  accord- 
ing to  tiie  terms  of  the  policy,  tiie  gold  was 
intended  to  be  protected  at  and  from  the  mines 
to  its  ultimate  destination.  The  manager  had 
hoped  that  when  the  gold  reached  the  bank,  the 
advances  he  wanted  would  be  made,  and  the 
goods  forwarded  in  the  ordinary  way  to  their 
destination.  By  the  time  the  gold  reached  the 
bank  it  was  known  that  other  gold  had  been 
seized,  and  the  bonk  manager  refused  to  make  an 
advance  on  the  g^ld.  It  was  arranged  that  the 
gold  should  remain  in  the  bank  until  further 
arrangements  could  be  made.  It  is  said  that  the 
gold  was  never  in  transit,  but  I  am  of  opinion 
uiat  it  was.  It  was  further  said  that  there  was  a 
deviation.  It  was,  however,  the  duty  of  the 
assured  under  the  well  known  clause  of  the 
policy  to  take  proper  steps  to  safeguard  the  sub- 
ject, matter  of  the  insurance,  ana  the  arrange- 
ment made  was  the  best  that  could  be  made  at  tne 
time.  There  was,  therefore,  no  deviation.  My 
judgment  in  the  second  case  must  follow  the  first 
and  must  be  for  the  plaintiffs. 

Judgment  aeeordingly. 
Solicitois:  W.  A.  Crump  and  Son;  WaUone, 
Johneon,  BvMt,  and  WKaUon. 


%tmst  of  iMti%. 

Friday,  June  22. 

(Before    the    Lobd    Chancelix>b    (Halsbuiy), 
Lords     MoKSis    akd     KiIiI.anik,     Shand, 
Datbt,  Bbampton,  and  Bobbbtson.) 
Main  Colliebt  Coxpast  v.  Dayibb  (a) 

OH  APPBAI.  FBOH  TRB  COUBT  OF  APPBAL  IN 
BNOIJOTD. 

Employer  amdworhmam — Comntneaiumr—PwtoiM 
eniitled—Bep«HdaMt$ — Workmen't  Compenea- 
tion  Act  1897  (60  <»  61  Viet.  e.  37),  a.  7,  tuba.  2. 

Whether  a  person  ia  "whdUy  or  in  part  dq»endent 
upon  the  eaminga"  of  a  deeeaaed  ioorkman 
within  aeet.  7,  tub.aeet.  2,  of  the  Worhmen'a 
Compenaetiion  Act  1897  ia  a  queation  of  feust  to 
be  determined  in  each  eaae. 

A  boy  earning  8a.  a  toeek  lived  at  home  wUh  hia 
father  and  mother  and  five  brothera  and  aiatera. 
The  father  earned  25s.  a  xeeeh,  which  were  the 
average  weekly  wagea  in  the  diatriet,  and  two 
aiatera  together  earned  19«.  a  week.  AU  the 
eamijiga  of  the  family  were  pid  together  into  a 
commonfund. 

Held  {a^inning  ihe  judgment  of  the  eourt  below), 
that  there  loaa  evidence  that  the  parentt  were 
"  in  part  dependent  upon  the  eaminga  "  of  the 
boy. 

(a)  Beported  bj  0.  E.  Haldir,  Eaq.,  BarrUter-kt-Law. 

Digitized  by  Vj005lC 


84—voi.  Lxxxm.] 


THE  LAW  TIMES. 


[Sept. 


WOO. 


H.  OF  L.] 


KUH   COLUSBT  GOMPAHT  V.  DxVIKS. 


[H.  ofL. 


This  wae  an  appeal  from  a  judgment  of  the 
Ooiirt  of  Appeal  (Smith,  Bigby,  and  Williams, 
L.JJ.),  raported  in  80  L.  T.  &ep.  674,  who  had 
affirmed  the  judgment  and  award  of  the  judge  of 
the  Glamorganahire  County  Court,  dated  the^rl 
Mansh  1899. 

The  application  waa  hj  William  and  Catherine 
DavieB,  the  father  and  mother  of  William  Bees 
Daviea,  who  was  lolled  by  an  aooident  arising  out 
of  and  in  the  oonrse  of  his  employment  by  the 
appellant  company,  for  compensation  under  the 
Workmen's  Compensation  Aot  1897. 

The  father  was  an  able-bodied  collier,  eanung 
the  usual  wages  in  the  district,  and  the  boy  was  a 
hauler  in  the  appeUamts'  employ,  earning  2s.  6d. 
a  day.  By  reason,  however,  of  strikes,  stoppages, 
and  other  causes,  his  actual  wm^  areragea  88.  a 
week  only  for  the  preceding  115  weeks  worked. 

The  boy  lived  at  home  with  his  parents,  and 
eave  tiiem  all  his  wages,  but  they  found  him  in 
food,  lodging,  clothes.  Sic.,  and  gave  him  an  occa- 
sional sixpeaee  for  pocket  money. 

The  respondent  had  five  other  children,  two  of 
whom  earned  weekly  wages,  which  were  given  to 
th«r  mother. 

The  Coun1<y  Court  judge  found  that  the 
parents  were  in  jMtrt  dependent  on  the  son's  earn- 
mgs,  and,  after  taking  into  consideration  the 
amount  necessary  for  the  boy's  keep  and  clothing, 
awarded  232.  8f . 

C.  A.  BmteU,  Q.C.  and  8i.  John  Franeit- 
WiUkmu  (Ru$gg,  Q.C.  with  them),  for  the  appel- 
lants, contended  that  there  was  no  evidence  to 
support  the  finding  of  the  County  Court  judg;e. 
There  was  no  oblif^tion  on  the  deceased  to  con- 
tribute to  the  support  of  his  brothers  and  sisters. 
The  fact  that  he  did  so  did  not  make  the  father 
dependent.  He  was  an  able-bodied  man,  earning 
the  average  wages  of  his  class  in  the  district 
where  he  fived,  and  was  not  in  ordinary  langn^e 
"  dependent "  on  his  son.  He  was  in  "  an  inde- 
pendent position."  It  is  not  sufficient  that  he 
derived  a  benefit  from  his  son's  earnings.  He 
must  be  dependent  for  the  ordinary  neceosaries  of 
life  according  to  the  standard  of  his  class  and 
pomtion : 

Bimmoni  v.  WTtite,  80  L.  T.  Bep.  344 ;  (1899)  1 
Q.  B.  1005. 

Sir  B.  Beid,  Q.C.,  Srynmor  Jotiet,  Q.C,  and 
8.  T.  Evans,  who  appeared  for  tiie  respondent, 
were  not  called  upon  to  address  their  Loraships. 

At  ^e  conclusion  of  the  argument  for  the 
appellants  their  Lordships  gave  judgment  as 
f dUows  : 

The  LoBD  Ohaxcbllos  (Halsbury).  —  Hy 
Lords :  It  appears  to  me  that  a  very  short  ques- 
tion of  fact  had  to  be  determined  by  the  County 
Court  jndge  in  disposing  of  this  matter.  He  has 
found  as  a  fact  that  there  was  a  dependency ;  the 
extent  and  degree  of  that  dependency  ot  oonrse 
is  not  under  appeaL  He  may  nave  been  right  or 
he  may  have  bean  wrong  as  to  the  exact  amount 
which  he  has  awarded,  out  whether  he  was  right 
or  wrong  as  to  the  amount  is  a  matter  with  which 
your  Lordships  have  no  concern.  The  sole  ques- 
tion before  us  is  whether  there  was  any  amount 
of  dependency  at  all  giving  a  right  to  anything. 
If  there  was,  of  course  this  appeal  must  be  dis- 
missed. Now  as  to  that  question  I  do  not  think 
the  Legislature  ever  intended  that  there  should 
be  any  sharp  definite  line  drawn,  but  that  in  each 


case  the  question  must  turn  upon  whether  there 
is  or  is  not  what  the  Legislature  has  described  as 
a  condition  of  dependency  as  being  the  test 
whether  or  not  a  person  is  entitled  to  any  com- 
pensation bv  reason  of  a  death.  Now  what  is 
dependency  P  The  notion  that  a  person  has  a 
legal  obligation  upon  him  to  keep  his  whole 
family  when  he  earns  a  oonaderable  part  of  what 
is  required  himself,  and  when  the  other  members 
of  the  family  only  contribute  a  small  part, 
appears  to  me  to  account  for  the  Legislature 
having  introduced  not  only  dependency  but 
partifS  dependency.  Was  there  or  was  there  not 
partial  dependency  in  this  case — ^that  is  to  say, 
was  there  evidence  upon  which  the  County  Court 
judge  might  have  come  to  the  conclusion  that 
there  was  P  For  my  own  part,  I  cannot  in 
the  least  doubt  that  there  was.  The  family 
were  all  dependent  upon  the  wages.  Whose 
wages  P  Partly  this  boy's  wages.  It  is  ssid  that 
this  boy  was  under  no  obligation  to  support  his 
brothers  and  sisters.  No  one  denies  that;  bat  it 
appears  to  be  foi)p>tten  that  the  obligation  is 
upon  the  bead  of  the  family.  He  is  by  law 
bound  to  support  his  family,  and  he  would  be 
punished  by  law  if  he  did  not  support  them. 
Therefore  the  burden  being  on  the  fatner  of  the 
family,  the  father  of  the  family  in  his  turn 
obtains  from  the  wages  of  those  who  are  bong 
maintained  bv  him  a  partial  contribution  to  the 
general  family  fund.  Why  is  not  the  father 
m  the  diaohargR  of  that  burden  partiy  depen- 
dent upon  the  earnings  which  he  receives  nom 
his  children  P  I  am  not  able  to  answer  that 
question.  It  appears  to  me  that  he  must  be  rely- 
ing or  dependent — call  it  what  yon  please — ^for  the 
funds  by  which  he  discharges  his  l^al  obligation 
upon  the  funds  supplied  to  him,  or  partiv  supplied 
to  him,  by  the  children  who  earn  those  fun^.  If 
that  is  true,  it  appears  to  me  that  there  was 
evidence  by  which  the  Conoty  Court  judge  was 
guided,  and  was  properly  guided,  in  this  case.  If  it 
18  true  that  there  was  in  this  case  a  sum  of  Ss.  a 
week  contributed  by  this  boy  to  the  common 
family  fund,  it  appears  to  me  to  be  p«feotiy 
clear  that  the  father  was  to  some  extent  "  depen- 
dent "  upon  that  son's  earnings — that  is  to  say, 
he  was  partially  dependent  upon  the  earnings  of 
the  son  for  oontribntions  for  the  maintenance  of 
the  family ;  and  therefore  for  discharging  the 
legal  obligation  which  he  was  under,  he  was 
dependent  upon  the  sum  so  supplied  by  the  son. 
I  am  unable  to  see  that  there  is  anything  in  this 
case  beyond  a  mere  question  of  fact.  I  decline  to 
assume  that  the  LMpslature  has  contemplated  a 
particular  "standard."  I  am  not  quite  certain 
what  it  means,  but  I  am  quite  certain  Uiat  no 
human  intellect  would  be  able  to  asoertaia 
exaotiy  what  the  standard  was  if  one  had  to  deal 
with  such  a  question — a  standard  dependent  upon 
what  was  the  ordinary  course  of  expenditure  in 
the  neighbourhood  and  in  the  class  in  which  the 
man  lived.  To  my  mind  that  is  a  problem  so 
extremely  obscure  that  I  cannot  believe  that  the 
Legislature  intended  it  to  be  solved.  What  the 
family  was  in  tact  earning,  what  the  family  was 
in  fact  spencUng,  for  the  purpose  of  ite  main- 
tenance as  a  fuiuly,  seem  to  me  to  be  the  cmly 
things  which  the  County  Court  judge  could  pro- 
perly regard,  and,  those  being  the  things  which 
the  County  Court  judge  ought  to  regard,  I  think 
that  in  this  case  he  has  regarded  them,  and  acoord- 


Digitized  by 


Google 


8q^.  22,  1900.] 


THE  LAW  TIMES. 


[Vol.  Lxxxin.— 85 


H.  OT  L.J 


PowBLL  V.  Main  Collibkt  Compant. 


[H.  or  L. 


iofAj  it  appears  to  me  that  the  qneetion  of  fact, 
iBd  the  only  qneetion  of  fact,  was  one  which  the 
Gcnoty  OoTsrt  jadge  has  properly  answered.  I 
obsene  that  in  this  case  Rigby,  L.J.  says  that  he 
(honld  have  foond  exactly  as  the  Ooonty  Gonrt 
jodge  has  foond ;  so  shotud  I.  I  entirely  concur 
with  that.  Whether  I  shooid  have  found  tita  exact 
amount  is  a  different.qneBtion,  bat  I  should  have 
thought  that  the  course  pursued  was  the  proper 
'eonrse  to  pursae,  and  I  hope  that  it  is  the  oonrae 
that  will  be  pursued.  These  extremely  refined 
Botioiia  as  applicable  to  the  administration  of  this 
Act,  cnatisg  some  hypottietioal  standard  within 
which  the  judge  is  obliged  to  act,  would  not,  to 
my  mind,  he  likely  to  conduce  to  the  clear  adminis- 
tntion  at  the  law.  At  all  events,  in  this  case  it 
is  enough  to  say  that  I  think  that  there  was  evi- 
dence which  justified  the  County  Court  judge  in  the 
cntdosion  at  which  he  arrived,  and  I  move  your 
Lordships,  therefore,  that  this  appeal  be  dismissed 
with  costs. 

Lord  MoBKiB  AND  KiULANiN. — ilLj  Lords:  I 

ooncur  entirely  with  the  reasons  which  have  been 
Msigned  by  the  Lord  Chancellor. 

Lord  Shand. — Mv  Lords:  I  am  of  the  same 
'Opinion.  I  think  that  in  this  case  the  County 
Court  judge  had  ample  materials  tor  coming  to 
the  ooncluaion  at  which  he  airived.  He  had  all 
the  facts  before  him  in  regard  to  the  money  which 
«M  received  from  each  of  the  members  of  this 
ftmily,  and  I  agree  with  him  in  thinking  that 
there  was  a  mutual  dependency  between  the 
parties — that  each  depended  to  some  extent  upon 
the  other — and  that  the  father  was  to  some 
'tttent  dependent  upon  his  son's  wages.  And  I 
alio  agree  with  the  view  which  the  Lord  Chan- 
eeUor  has  stated,  that  in  looking  to  the  position 
of  the  family,  although  you  cannot  ^ve  a  sum 
&eotly  to  brothers  and  sisters  under  Lord 
Oampbdl's  Act,  it  is  fair  and  reasonable  to  look 
at  the  general  obligations  which  the  father  had 
vftm  hun  for  the  maintenance  of  himself  and  a 
uim  family,  as  compared  with  a  man  who  had  no 
'Chudren,  or  one  or  two  children  only.  Although 
I  say  tills,  the  case  has  been  suggested  that  we 
father  might  be  in  very  different  circumstances 
—in  quite  good  circumstances.  It  has  been 
signed  that  if  the  father  were  well  of^  for 
example,  it  oould  not  then  be  shown  that 
he  was  "  partly  dependent "  upon  his  son.  With 
^afeience,  I  am  of  opinion  that  that  argument  is 
•oond.  I  think  that  in  such  a  case  there  must  be 
some  standard  taken  in  considering  questions  of 
this  kind.  I  do  not  think  that  yon  are  to  look 
at  the  mere  question,  "  Did  the  father  use  the 
money  P  "  "  Did  he  spend  the  money  F  "  And  if 
Wi  lay  that,  he  having  received,  used,  and  spent 
the  money,  it  follows  that  there  was  a  paitial 
demndency.  A  man  might  receive  the  money, 
and  use  and  spend  it,  without  being  in  any  degree 
dependent  upon  the  earnings  of  his  son.  Ta&ng 
this  view  of  the  argument,  I  concur  in  the  obser- 
vations made  by  CoUina  and  Bomer,  L.JJ.  in*  the 
<!a«e  of  Simmons  v.  White  (u&i  $up.),  in  reference 
to  a  passage  in  Minton-Senhouse  and  Emery's 
book  on  Atxndents  to  Workmen,  where  they  deal 
^nth  this  question.  I  think  that  they  are  right 
in  laying,  "Each  case  must  stand  on  its  own 
merits " — that  is,  depend  on  its  own  facts  ;  but 
I  think  that  yon  must  bring',  in  some  principle 

when  yon  come  to  see  what  the  efEect  of  those 


facte  is.  As  Bonier,  L. J.  said,  "  As  a  question  of 
principle  is  to  some  extent  involved  in  tne  present 
case,  I  desire  to  say  that  I  a^ree  with  the  passage 
which  has  been  «nted  by  CoUins,  L.  J."  I,  too,  think 
that  in  such  a  case  as  supposed,  though  it  will 
probably  seldom  occur,  "a  question  of  principle 
18  to  some  extent  Involved.  The  qneetaon  of 
some  standard  must  come  into  a  case  where  a 
father  has  been  well  off  otherwise,  and  yet  spent 
money  received  as  his  child's  wages.  Without 
reading  again  the  passage  in  the  book  referred 
to,  I  agree  in  thinking  that  it  suggests  the  proper 
principle  for  the  decision  of  cases  of  this  kind  in 
sayine  that  "  d^endent  probably  meana  depen. 
dent  for  the  ordinary  necessaries  of  life "  (or  for 
maintenance  of  himself  and  his  family)  "for  a 
person  of  that  class  and  position  in  life. 

Lord  Davbt. — My  Lords:  I  also  entirely 
ooncur.  I  think  that  the  learned  County  Court 
judge  puts  the  case  extremely  well.  "  I  think  it 
clear,'  he  says,  "  that  as  the  boy  did  give  his 
parents  his  wages,  and  the  parents  did  receive 
and  depend  on  the  son's  wages  as  a  part  of  their 
income  or  means  of  livine,  the  question  is 
answered."  Observe,  the  Oovaatj  Court  judge 
says  "  as  a  part  of  their  income  or  means  of 
living,"  by  which  I  understand  him  to  mean  their 
actual  income  or  means  of  living.  I  agree  with 
my  noble  and  learned  friend  on  the  woolsack 
tmit  that  is  a  much  more  satisfactory  way  of 
constraint  this  Act,  to  look  at  their  actual  income 
and  actuu  expenditure,  rather  than  to  introduce 
some  vague  and  shadowy  standard  which  it  is 
impossible  to  lay  down  with  precision. 

Iiord  Bkakfton. — My  Lords :  I  entirely  agree 
in  the  judgment  which  the  Lord  Chanoellor  aas 
pronoanced,  and  in  the  reasons  which  he  has 
given  to  thus  House.  And  I  desire  also  to  say, 
as  did  Bigby,  L.J.,  that  I  entirely  agree  with  the 
County  Coiut  judge  in  the  decision  to  which  he 
came. 

Lord  BoBBBTBON. — My  Lords:  I  agree  in 
thinking  that  the  question  whether  this  father  was 
"  dependent "  was  a  question  of  fact,  and  tiiat 
there  was  evidence  to  support  the  decision  of  the 
County  Court  ju^e. 

Judgment  (Mpealed  from  affirmed,  wad  appeal 
dttmiMedmth  eosU. 

Solicitor  for  the  appeUants,  B.  Percy  Beeher, 
for  W.  Vatie  iSfimons,  Fontroridd. 

Solicitors  for  the  respondiant,  Sharpe,  Parker, 
Priteharda,  Barham,  and  Lawford,  for  Cutkbert, 
Son,  and  Powell,  Neath. 


June  21  and  26. 
(Before    the    Losd    Chanceij.ob    (Halsbory), 

Lords       MOBBIB       AND       KlLIANIN,      ShAND, 

Davey,  Bbampton,  and  Bobkbtson). 
Powell  v.  Main  Colliebt  Cohpant.  (a) 

ON  APPEAL  FBOM  THE  COUBT  OF  APPBAL  IN 
ENOLAND. 

Employer  and  roorhman — IvAury  6y  aeeident— 
Claim  for  compensation — Time  for  teiking  pro- 
ceedinga — Workmen's  Compensation  Act  1897 
(60  &  61  Vict.  c.  37),  a.  2,  sub-a.  1. 

A  notice  served  by  a  workman  on  his  employers 


(a)  B«ported  bj  C.  £.  Maldsr,  Esq.,  Barrister.«t-Likw. 
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Uuii  oomfMnwiKon  m  tHaimed  in  reject  of  an 
injury  to  him  emtMd  by  aeeident  tehite  in  their 
employment,  and  epee^/ing  the  date  of  the  aeei- 
dent  and  the  turn  denumded,  i$  a  "  daim  for 
compeneaOon  "  wiOnn  $eet.  2,  evb-eeei.  1,  of  the 
Workmen'e  Conuaeneation  Act  1897 ;  and  there- 
fore (f  eveh  noiiee  it  aiven  within  *im  monthe 
from  the  oeourrenee  of  the  aceident  it  it  tujffi- 
eient,  though  proeeedingt  •»  the  County  Court 
are  not  eommeneed  tiu  more  than  ne  monOit 
aftmr  the  aeeidtni. 
Judgment  of  the  Court  o^  Appeal  reverted  {Lord 
Morrit  and  KiUmUn  duteiUvng). 

This  was  an  appeal  from  a  jadgment  of  the  (Jonrt 
of  Appeal  (Smith  and  OoUins,  L.JJ.,  Bomer, 
L.J.  masenting),  who  had  rereraed  a  judgment  of 
the  judge  of  the  Glamorganahire  Coonty  Court 
at  Neath. 

The  oaoe  is  reported  in  82  L.  T.  Bep.  340; 
(1900)  2  Q.  B.  145. 

The  Oonnty  Goort  judge  ordered  that  the 
xeepondmt  oompanv  ahouldpay  to  the  appellant 
the  iredU^  Bum  of  13*.  lid.  aa  oompenaation  for 
peraonal  injury  caused  to  him  on  the  2l8t  Deo. 
i898  by  aooident  ariaing  out  of  and  in  the  course 
of  hia  employment  as  a  workman  employed  by 
the  company  in  coal  mining,  such  weekly  payment 
to  commence  aa  from  the  7th  Jan.  1899,  and  to 
continue  during  the  total  or  partial  incapacity  of 
the  appellaat,  or  auoh  time  aa  ia  preaciibed  by  the 
Act 

On  the  2nd  May  1899  the  appellant  duly  gave  to 
the  respondents  notice  of  the  accident  aa  req^nired 
I7  sect  2  of  the  Act. 

On  the  aame  date  the  appellant  alao  deliyered 
to  the  reapondsnta  a  document  in  the  following 
terms: 

Notice  ol  Claim.— To  the  Main  OoUiety  Company 
limited,  Skewen. — Take  notioe  tiiat  I  claim  the  mmi  of 
15*.  pel  wedc,  from  the  4th  day  of  Jaunaiy  1899  until 
snoh  date  aa  I  iball  be  able  to  leanme  work,  a«  oompen. 
iation  for  injotiei  reoetr-ed  by  me  on  the  21it  day  of 
December  1898  at  your  ooUiery  at  Brynooob. — (Signed) 
William  Powxll. — Addieee,  Monnt  Fleaaant,  Clydaoh, 
B.S.O. 

On  the  2nd  Oct.  1899  the  appellant  filed  in  the 
Conn<7  Gonrt  of  Glamorganshire,  holden  at  Neath, 
in  aocordamse  with  rule  8  of  the  Workmen's  Com- 
pensation Bules  1898,  a  request  for  arbitration 
nndcn:  the  Act,  embodying  the  same  claim. 

The  respondents  by  their  answer,  filed  on  the 
19th  Oct.  1899,  pleaded  that  the  claim  for  com- 
pensation, not  naTing  bean  made  within  six 
mont^  from  the  occurrence  of  the  accident,  waa 
barred  by  aect.  2,  sub- sect  1,  of  the  Act,  which  ia 
as  f (^owa : 

Ptooeedingi  for  the  weovery  mdar  tiite  Act  of  oom- 
penaation for  an  injury  shall  not  be  maintainable  nnlesa 
notioe  of  the  aooident  has  been  given  as  soon  aa  praotio- 
aUe  after  tte  happening  tiiereof ,  and  before  the  work- 
maahas  Tolnntarily  left  the  employment  in  whioh  he 
was  injured,  and  nnlesa  the  claim  for  oompenaation  with 
reapeot  to  anob  aooident  has  been  made  within  six 
months  from  the  ooonrranoe  of  the  aooident  oaoaing  the 
injnry,  or,  in  caae  of  deatii,  within  aiz  months  from  the 
time  oif  death.  IhxMdedalwaya  that  the  wantof  orany 
defect  or  inaoooraoy  in  auoh  notice  ahall  not  be  a  bar  to 
the  maintenance  of  snoh  proceedings,  if  it  is  fonnd  in 
the  proceedings  for  settling  the  claim  that  the  employer 
is  not  prejndioed  in  his  defence  by  the  want,  defeat,  or 
inaooniaoy,  or  that  snoh  want,  defeat,  or  inaoaoracy 
was  oocadonsd  by  miatake  or  other  reasonable  oanse. 


It  was  contended  on  behalf  of  the  respondents 
that  the  word  "  daim  "  must  be  interpreted  to 
mean  the  initiatt<m  of  proceedings  before  the 
arbitrator,  and  that  in  this  case  the  only  claim 
made  within  the  meaning  of  the  sub-section  was 
the  reqneat  for  arbitration  filed  by  the  appellant 
nine  months  and  eleren  days  after  the  aomdant. 

The  appellant  contended  that  it  meant  any 
definite  demand  for  compensation  made  by  an 
injured  workman  upon  hu  employer,  and  was 
satisfied  by  the  above  "  notice  of  olaim  "  of  the  2nd 
Mar  1899. 

The  Gonnl7  Court  jndge  orarruled  the  reapon- 
dents'  objeraon,  and  awarded  the  appeUaat  a 
weekly  payment  of  13*.  lid.  Cor  wamt.  time  as 
above  mentioned,  but  his  decision  was  reversed  by 
the  majority  of  the  Court  of  Appeal. 

Sir  B.  Beid,  Q.C.,  8.  T.  Evaru,  and  Redwood 
Daviet  appearad  for  the  appellant,  and  argued 
that  the  notice  was  a  suf&cient  "  commencement 
of  proceedings "  within  the  Act,  which  waa 
intoided  to  be  elastic  and  fiexible.  They  cited 
Bennett  v.  Wordie  (1  F.  355 ;  36  So.  L.  Bep.  643) 
and  Maimo  v.  Workman  (33  Ir.  L.  T.  Bep.  643). 
Scotch  and  Irish  decisions  which  were  relied  on 
below,  and  contended  that  they  were  not  in  pcnnt. 
The  Ajot  contemplates  a  niendly  settlement 
rather  than  litigation. 

C.  A.  Buiiell,  Q.C.  and  Anton  Bertram  (Buegg, 
Q.G.  with  them),  for  the  respondents,  argued  that 
the  judgment  of  the  Court  of  Appeal  was  riffht. 
"  Taking  proceedings "  and  "  maWing  a  ouim 
tar  compensation "  are  not  convertible  terms. 
Beading  the  Act  as  a  whole,  it  is  clear  that  the 
intention  is  that  proceedings  for  the  recovery 
of  the  compensation  shall  ba  taken  within  six 
months,  and  a  mere  notice  of  a  demand  ia  not  a 
proceeding  for  its  recovery.  If  the  appellant's 
contention  ia  right,  the  claim  may  be  kept  hang- 
ing over  the  employer's  head  for  an  indefinite 
time. 

Sir  JR.  Beid,  Q.C.  was  heard  in  reply. 

At  the  conclusion  of  the  argnmenta  their 
Lordships  took  time  to  consider  their  jndgmcftit 

June  26. — ^Their  Lordships  gave  judgment  as 
follows : — 

The  LOBD  Chanollob  (Halsbuir). — ^liy 
Lords :  The  question  in  this  case,  thougn  it  lies 
within  a  very  narrow  compass,  is  one  of  very 
great  importance  with  reference  to  the  admiius- 
tration  of  the  Act.  I  think  that  the  whole  ques- 
tion may  be  stated  very  shortly  by  reading,  firat, 
the  aub-aection  upon  which  tnia  caae  d^ianda; 
and,  aecondly,  the  "  notice  of  olaim "  wUoh  is 
alleged  to  have  been  given  in  pursuance  of  it. 
[His  Lorddiip  read  the  sub-section.]  In  pur- 
suance, or  intended  pursuance,  of  that  section 
the  person  injured  in  this  case  served  upon 
the  emplover  what  is  alleged  to  have  been  a 
"  notice  of  daim  " ;  and  I  pause  for  a  moment 
to  say,  with  all  respect  to  Sir  Bobert  Bad, 
that  nothing  very  much  tarns  upon  the  service 
or  upon  the  person  upon  whom  it  was  served, 
although  in  tnis  case  there  is  no  doubt  that  it 
was  served  upon  the  person  alleged  to  be  liable. 

SHis  Lordship  read  the  "  notice  of  claim."]  Now 
or  the  moment  I  will  compare  what  the  statute 
inaiats  upon  as  a  condition  precedent  to  the 
maintenance  of  any  right  to  compensation,  and 
the  thing  that  was  done  in  alleged  pursuance 
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of  it.     The  words  are :  "  Unless  the  claim  for 
oompensation  with  respect  to  such  aocid«nt  has 
been  made  witiiin  six  months."     The  written 
notioe  that  was  served — I  call  it  a  "  notice,"  to 
use  a  nentral  term  for  the  moment— was  in  these 
terms :  "  I  olaim  the  sum  of  ISi.  per  week,  from 
the  4th  day  of  Jannarj  1899,  nntil  such  date  as  I 
■hall  be  able  to  reenme  work."    I  suppose  that 
no  one  ooold  reasonably  doubt,  unless  he  is  forced 
by  some  circumstances  extrinsic  to  the  actual 
words  under  conatmotion,  that  this  was  a  "  claim 
for  compensation  " ;  and  it  is  not  denied  that  it 
was  made  within  the  period  limited  by  the  Act. 
It  was  also  made  by  the  person  who  was  alleged 
to  have  suffered,  and  it  was  served  upon  the 
person  who  was  alleged  to  be  liable;   and  the 
"daim"  so  stated  and  described  in  the  written 
paper  was  made  for  a  definite  amount  in  respect 
of  an  aooidtmt  described  by  its  date ;  and,  as  I 
ny,  I  should  think  that  no  person,  unless  forced 
to  give  an  artificial  meaning  to  the  words  of  the 
wotian  which  I  have  read,  could  doubt  that  it  was 
a  "claim  for  compensation."     It  purports  on  the 
face  of   it  to  be  a  "claim  for  compensation" 
nndertheAot.    Now  the  sole  argument,  so  far  as 
1  can  understand  it,  which  is  urged  before  ^our 
Lordships  is  that  the  "  claim  for  compensation  " 
most  be  a  claim  in  some  form  of  legal  procedure. 
That  is  the  proposition.     I  think  it  may  be  con- 
ceded that,  dealing  with  lawyers  under  the  ordi- 
nazy  course  of  procedure,  it  would  be  true  to  say 
that   "taking    proceedings"    generally    among 
lawrers  would  be  understood  to  mean  some  form 
of  known    legal    procedure.     But    what    then? 
This  is  not  the  ordinarr  course  of  legal   prooe- 
dnre.    It  has  been  admitted  by  all  the  learned 
judges,  I  think,  who  have  taken  a  different  view 
from  tiiat  which  I  propose  to  place  before  your 
Lordships  for  aoce^anoe,  tluu,  the  word  "pro- 
ceedings "  is  used  in  a  sense  different  from  that 
which  would  describe  leg^  procedure  ordinarily. 
It  ia  laid  it  is  used  in  this  statute  in  different 
lenses.    That  is  another  head  of  inquiry  upon 
which  I  will  say  a  word  presently,  but  I  pass  it 
by  at  this  initial  stage  of  the  proceedings.  Indeed, 
I  observe  that  I  have  inadvertently  used  the  word 
"  proceedings  "  myself  in  a  meaning  totally  difle- 
nnt  from  the  ortunary  meaning  of  the  course  of 
legal  procedure.     The  argument  of    those  who 
inaist  upon  tine  opposite  oonstmoiaon  appears  to 
me  to  involve   of  neoesrity   two    propositions : 
Fint,  that  you  must  find  in  the  statute  something 
to  instafy  you  in  using  these  words  in  an  artificial 
and  non-natural  sense;  or,   secondly,  that  yon 
■oust  assume  that  when  the  Legislature  used  the 
phia«e  "claim  for  compensation,"  you  must  add 
t>y oonstmcticn  these  words — "in  some  form  of 
H«tal  procedare."    I  entirely  repudiate  the  neces- 
a^for  doing  «ther  of  those  things.    I  do  not 
find  in  the  rest  of  the  statute  anything  that  can 
properly  describe  the  expression  "claim  for  com- 
pensation" as  bung  technical  in  it«  application, 
•nd  certainly  I  am  not  going  to  add  words  which 
I  tiiink  in  my  own  mind  would  be  inappropriate 
to  the  subject-matter ;  but  it  is  enough  to  say  that 
the  necessity  is  to  add  some  words.     Now  it 
certainly  is  a  very  familiar  rule  of  construction 
that  you  have  no  right  to  add  words  to  a  statute 
unless  the  exigency  of  the  rest  of  the  statute 
which  you  are  construing  renders  it  necessary 
for  you  to  do  so.    Upon  that  ground  I  am  of 
o^nion  that  the  judgment  of  the  court  below  was 


wrong,  and  that  the  judgment  of  the  dissenting 
judge  was  right;  and  I  shall  presentiy  moveyour 
Lordships  that  the  judgment  of  the  dounty  dourt 
judge  be  restored.  But  I  wish  to  say  something, 
apart  from  the  mere  words,  upon  the  whole  of  the 
statute  itself.  It  appears  to  me  that  the  statute 
deliberately  and  designedly  avoided  anything  like 
technology.  I  should  judge,  from  the  language 
and  the  mode  in  which  the  statute  has  been 
enacted,  that  it  contemplated  what  would  be  a 
horror  to  the  mind  of  a  lawyer — namely,  that 
there  should  not  be  any  lawyen  employed  at  all, 
and  that  the  man  who  was  injured  should  be  able 
to  go  himsolf  and  say,  "  I  claim  so  much,"  and 
that  then  he  should  go  to  the  Oonnty  C!oiui  judge 
and  say,  "  Now  please  to  bear  this  case,  becMuse 
my  employer  will  not  give  me  what  I  have 
claimed. '  It  appean  to  me  that  that  is  the 
meaning  and  construction  of  the  whole  statute, 
and  that  is  what  the  Leipalatnra  intended,  and 
that  is  the  leaaon  why  it  av<nded  anv  technical 
phrases.  It  strikes  one  at  once  that  if  anything 
which  to  a  lawyer's  mind  would  be  in  the  nature 
of  a  technical  application  or  a  technical  com- 
mencement of  the  litigation  was  intended,  the 
Legislature  was  competent  and  had  sufficient 
knowledge  to  say  what  it  meant.  Why  is  it  that 
there  is  no  suggestion  here  of  "  plaint,"  "  snitt" 
"  writ,"  "  bill,"  or  any  other  proceecUng  in  the 
form  of  clum,  such  as  is  recognised  as  a  state- 
ment of  claim  P  Nothing  of  the  sort  is  to  be 
found  in  the  whole  of  the  statute,  and  even  as  to 
that  which  is  now  pointed  out  in  the  pressure  of 
the  argument  by  the  learned  counsel  on  the  other 
side — ^namely,  the  application  to  a  Oounty  Court 
judge  for  a  hearing — what  is  the  meaning  of  the 
word  "  application  F  Are  the  parties  at  issue 
or  not  ?  Has  any  litigation  arisen  ?  Is  there  a 
"  dispute,"  in  the  language  of  the  statute,  wluch  has 
commenced  P  If  so,  there  is  no  technical  phrase- 
ology by  which  the  initiation  of  that  dispute  is 
pointed  to,  and  it  appears  to  me  to  be  exactly  in 
accordance  with  what  I  have  suggested  to  be  the 
real  meaning  of  the  statute-^hat  when  once  the 
claim  for  compensation  has  been  made,  and  made 
upon  the  person  who  is  alleged  to  be  liable  in 
respect  of  it^  then  the  matter  is,  either  by  agree- 
ment or  by  the  operation  of  tiie  statute  itself, 
remitted  to  the  arbitrator.  Then  an  argument 
was  suggested  to  your  Lordahips  that  there  is  no 
mode  of  procedure  here  for  a  draendant  who  wants 
to  get  rid  of  the  question  and  to  have  it  setUed. 
I  entirely  differ.  If  it  is  meant  that  there  ia  no 
mode  actually  pointed  out  by  the  statute,  I 
agree ;  but  it  is  left  to  the  ordinary  law  in  that 
respect,  and  I  have  never  heard  yet  that  a  defen- 
dant cannot  apply  to  an  arbitrator  for  an  appoint- 
ment to  have  settled  a  question  which  has  arisen 
between  himself  and  his  co-litigant.  It  baa 
happened  to  me  before  now,  and  I  daresay  to  all 
of  your  Lordships  who  have  sat  as  arbitrators, 
that  if  a  plaintiff  has  been  found  shilly-Bhallying 
and  declining  to  go  on,  an  appointment  has  been 
applied  for ;  and  I  daresay  that  it  has  happened 
to  moat  of  your  Lordships  in  ^at  event  to  give  a 
peremptory  appointment  for  such  and  such  a  day, 
and  to  say  that  you  would  go  on  in  the  absence  of 
the  plaintiff  unless  he  appeared.  Why  is  not 
that  procedure  applicable  to  thi«  matter?  I 
observe  that  Smith,  L.J.  points  out  that  such  and 
such  a  provision  was  made  for  the  benefit  of 
the  man  or  for  the  benefit  of  the  employer. 
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I  abaoluteW  repadiate  any  obligation  to  look 
at  these  uiings  at  all  in  that  spirit  We 
are  not  here  considering  what  is  inserted  in  a 
contract  for  the  benefit  of  ooe  party  to  it  or  the 
other,  so  that  that  x>arty  may  get  the  benefit  of 
it.  We  are  here  oonsidering  an  Act  of  Parlia- 
ment which  itself  prescribes  what  is  to  be  done, 
and  I  absolntely  repudiate  any  notion  that  yon 
can  by  agreement  or  anything  else,  except  so  far 
as  the  statute  itself  gives  power  to  agree,  qualify 
the  language  of  the  statute  itself.  The  statute 
says  that  if  yon  have  a  claim  you  shall  make  that 
claim  within  six  months,  and  so  on.  Under  these 
circnmstonops,  it  appears  to  me,  with  greS't 
respect  to  both  the  learned  Lords  Justices  Smith 
ana  Collins,  that  they  have  allowed  them- 
selves to  be  swayed  by  oonsiderationB  which 
seem  to  me  to  be  outside  the  Act  of  Parliament. 
I  observe  that  Smith,  L.J.  speaks  of  agreeing 
with  two  decisions  to  which  reference  has  been 
made,  one  in  Scotland  and  the  other  in  Lreland. 
Notwithstanding  what  I  have  said,  I  entirely 
agree  with  both  those  decisions.  It  appears  to 
me  that  in  neither  the  one  case  nor  in  the 
other  is  there  any  compliance  with  that  which 
undoubtedly  is  a  condition  precedent  to  the 
maintenance  of  a  claim  for  compensation — that  a 
"claim  for  compensation  with  respect  to  snoh 
accident "  has  been  "  made  within  six  months." 
But  why  P  Not  because  there  was  no  legal  pro- 
cedure, not  because  there  was  nothing  which 
oould  technically  be  called  the  beginning  of  an 
action,  but  because  there  was  no  claim  at  all.  In 
the  Irish  case  there  was  absolntely  no  claim ; 
and  in  the  Scotch  case  the  reason  for  the  de<»sion, 
and  what  the  court  decided,  was  that  in  their 
view  there  was  no  "claim  for  compensation," 
but  not  in  the  least  upon  the  ground  that  it  was 
not  part  of  a  legal  proceeding.  As  I  have  said, 
this  is  a  very  important  case,  but  undoubtedly 
it  is  one  which  lies  in  a  very  narrow  compass ; 
and  for  the  reasons  which  I  have  given  it 
appears  to  me  that  the  judgment  of  the  County 
Court  judge  ought  to  be  restored  rnd  this 
appeal  allowed,  and  I  move  your  Lordships 
accordingly. 

Lord  MoBSis  and  Killanin. — My  Lords: 
I  am  unable  to  concur  with  the  motion  made  by 
the  Lord  Chancellor,  as  in  my  opinion  the  judg- 
ment of  the  Court  of  Appeal  should  be  affirmed; 
and  I  concur  substantially  in  the  reasons  given 
by  Smith  and  Collins,  L.J J.  The  question  is  a 
narrow  one — namely,  what  is  the  interpretation 
of  the  words  "  the  claim  for  compensation "  in 
sub-sect.  1  of  sect.  2  of  the  Workmen's  Com- 
pensation Act  of  1897.  The  appellant  contends 
that  the  words  are  satisfied  by  the  service  of  "  the 
claim  for  compensation  "  dehvered  to  the  respon- 
dents on  tiie  2nd  May  1899.  The  respondlents 
contend  that  the  words  "  the  claim  for  compensa- 
tion "  mean  the  initiation  of  proceedings  by  the 
request  for  arbitration  and  claim  for  compensa- 
tion filed  in  the  County  Court  of  Glamorganshire 
in  Oct  1899.  While  the  Employers'  Liability 
Act  1880  extended  the  liability  of  employers,  yet 
the  liability  was  founded  on  the  negligence  of  the 
employer,  actual  or  constructive.  The  liability 
of  the  employer  under  the  Workmen's  Com- 
pensation Act  1897  becomes  that  of  an  insurer 
against  accident  to  the  workman.  The  Employers' 
LiabiUly  Act  made  provision  for  the  service 
of  notice  of  the  injury  by  the  workman,  and 


limited  the  right  to  bring  an  action  to  the 
period  (rf  ux  months  from  the  time  of  the 
injury.  It  would  be  indeed  strange  that  the 
Workmen's  Compensation  Act*  which  revolu- 
tionised the  liability  of  the  employer,  shoold  not 
also  impose  a  limit  for  taking^  proceedings,  and 
that  it  IS  still  open  to  the  injnred  workman  to 
proceed  under  the  Employers'  Liability  Act. 
indepeadentiy  of  the  Workmen's  Compensation 
Act.  Sect  1,  sub-sect.  4,  enacts,  "  if  within  the 
time  hereafter  in  this  Act  limited  for  taking  pro- 
ceedings." The  only  limitation  of  time  to  answer 
that  is  the  expression  "  the  claim  for  oom^ena»- 
tion"  in  sect.  2,  sub-sect  1,  with  its  limitation  of 
six  months.  That  section  enacts  (similarly  to  the 
Employers'  Liability  Act),  as  a  condition  prece- 
dent to  the  maintenance  of  proceedings,  that 
notice  must  be  given  to  the  employer  of  the 
accident  happening,  and  farther  enacts  that  "  tbo 
claim  (or  compensation  "  must  be  made  within 
six  months  from  the  occurrence  of  the  aocideot. 
There  was  not  to  be,  and  could  not  be,  an  action, 
as  the  tribunals  were  only  a  reference  to  a  some- 
what mythical  body  called  a  repreeentauve  com- 
mittee, or  to  an  agreed  arbitrator,  or  to  th« 
County  Court  judge  as  an  arbitrator,  which 
latter  was  resorted  to  in  the  present  case  by  the 
"  request  for  arbitration  with  respect  to  the  com- 
pensation payable,"  which  was  looged  on  the  2nd 
Oct.  1899,  much  beyond  the  period  of  six  months 
from  the  date  of  the  accident.  In  my  opinion 
that  claim  for  coinpensation  takes  the  place  of  an 
action  under  the  Employers'  Liability  Act,  and 
there  must  be  some  proceedings  initiated  before 
the  expiration  of  six  montiie,  before  the  represen- 
tative committee,  if  such  a  body  existed,  or  before 
an  agreed  arbitrator,  or  before  the  County  Court 
judge  as  an  arbitrator.  The  words  "  the  claim 
for  compensation"  are  necessarily  substituted 
for  the  "  action  "  in  the  Employers' Liability  Act, 
while  sect.  2,  sub-sect.  1,  follows  that  Act  in 
requiring  notice  of  the  accident,  though  the 
limitation  of  time  is  not  necessarily  the  same. 
The  words  used  are  "  the  claim,"  not  "  a  claim  " 
for  compensation.  Now  if  these  words  are  satis- 
fied by  the  workman  merely  serving  a  notice  on 
the  employer  that  he  claims  a  certain  amount  as 
compensation,  and  he  does  not  proceed  to  give 
seisin  to  any  tribunal  of  his  claim  to  be  disposed 
of  according  to  law,  it  follows  that  it  remains 
open  for  any  period  of  time;  that  the  claim 
remains  hanging  over  the  employer,  with  a  ri^ht 
to  the  workman  to  take  proceedings  against 
him  to  the  most  remote  period  of  time,  not 
even  limited  by  the  Statute  of  Limitations. 
That  the  employer  may  initiate  proceedings 
against  himself  appears  to  me  an  unmeaning  and 
futile  contention.  Again,  sub-sects.  2,  3,  4,  and  5 
of  sect.  2  give  elaborate  provisions  as  to  what  the 
notice  of  the  injury  is  to  contain  and  of  the 
mode  of  service  or  delivery  of  it  to  the  employer. 
There  is  no  reference  whatever  to  what  "the 
claim  for  compensation  "  is  to  contain  or  as  to 
the  mode  of  service  or  delivery  of  it.  That 
appears  to  me  conclusive  that  "the  claim  for 
compensation  "  cannot  refer  to  any  document  to 
be  served  on  the  employer,  but  must  refer  to 
some  document  appealini;  to  a  tribunal.  The 
Le^slature  intended  to  place  and  did  place  a 
limit  on  the  initiation  of  proceedings  under 
this  Act  before  the  tribunals,  or  some  or  one 
of  them,  provided  by  the  Act,  and  it  did    so 
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in  a  mj  corresponding  to  the  limit  nnder  the 
Emplojrera'  Liability  Act.  I  am  of  opinion  that 
the  CoQit  of  Appeu  rightly  interpreted  sect.  2, 
sab-aeot.  1. 

Lord  Shasd. — My  Lords:  I  am  of  opinion 
that,  as  has  been  moved  by  the  Lord  Chancellor, 
the  decision  of  the  Court  of  Appeal  in  this  case 
ghonld  be  reversed,  and  that  the  award  granted 
by  the  arbitrator — that  is  to  say,  the  County 
Court  jndffe — should  leceive  effect.  There  is  no 
objection  here — as  it  has  been  stated  that  there 
was  in  certain  cases  which  were  cited  in  the  argn- 
ment,  which  affected  the  judgments  in  these  oases 
— tbat  the  claim  is  defective  owing  to  a  want  of 
necessary  specification.  In  those  cases,  as  has  been 
observed  by  the  Lord  Chancellor,  there  really  was 
no  daim ;  there  was  an  attempt  to  make  a  claim, 
bat  it  failed  entirely  in  not  providing  the  neces- 
aaiy  specification  to  let  the  person  against  whom 
the  claim  was  made  know  what  the  claim  was. 
In  this  case  the  claim  is  gpeoifio — the  parties 
are  mentioned,  the  sum  demanded  is  men- 
tioned, and  the  date  of  the  accident  is  men- 
tioned. It  is  therefore  quite  distinguishable 
from  either  the  Scotch  or  the  Irish  case  in 
that  respect.  That  being  so,  it  is  clear,  I  think, 
tiiat  there  is  a  complete  and  valid  statutory 
claim  to  b^in  with.  That  claim  was  made  within 
rix  months  of  the  occurrence  of  the  accident, 
and  I  am  of  opinion  that  though  the  case  is  nn- 
dnnbtedly  one  of  difficulty,  as  we  see  from  the 
difference  of  opinion  which  has  arisen  in  the 
conita  below,  the  claim  is  sustained,  and,  in  my 
opinion,  forms  the  first  step  of  the  "proceed- 
ings "mentioned  insect.  1,  sub- sect.  4  Having 
been  taken  within  six  months  of  the  accident, 
it  follows  that  the  "  prooeedings "  were  taken 
within  the  time  required  by  the  statute.  I  do 
not  think  it  necessary  to  go  in  detail  into  the 
reasons  upon  which  I  rest  that  judgment,  but 
I  agree  entirely  with  what  has  been  said  by  the 
Lora  Chancellor  and  by  Bomer,  L.J.  in  his 
observations  on  the  case  in  the  Court  of  Appeal 
I  may  say,  however,  tbat  it  appears  to  me  that 
the  argument  in  &i.Tonr  of  holain^  the  claim  to 
be  the  first  step  in  the  "  prooeedings "  is  very 
much  fortified  by  what  we  find  in  the  2nd  schedule 
to  the  Act.  In  the  first  clause  in  that  schedule 
there  is  a  provision  that  "unless  either  party 
objects  by  notice  in  writing  sent  to  the  other 
party  before  the "  representative  committee 
Daring  power  to  deal  with  questions  of  this  kind 
has  taken  it  up  at  all,  it  must  be  settled  by 
arbitration.  It  appears  to  me  that  the  claim  was 
qnite  sufficient  to  enable  that  committee  to  take 
np  the  matter  and  settle  it,  even  though  no  action 
had  been  raised.  I  must  further  aidd  that  the 
2nd  clause  of  that  schedule  to  which  I  have 
referred  aeems  to  me  also  to  fortify  the  judgment. 
It  is  there  provided  that  if  either  party  objects  to 
the  committee,  or  the  committee  fail  to  take  it  up 
within  a  certain  time,  "  the  matter  shall  be  settled 
by  a  single  arbitrator  agreed  on  by  the  parties." 
What  is  "  the  matter  "  that  is  to  be  settled  P  It 
appears  to  me  that  it  is  the  matter  raised  by  the 
cudm.  The  schedule  does  not  say  that  an  action 
is  necessary  in  order  to  bring  this  provision  of  the 
•chednle  into  operation.  I  am  of  opinion,  there- 
tom,  upon  the  statute,  and  taking  the  statute  as  a 
whole— although,  as  I  have  said,  I  think  the 
miestion  oertainly  verr  far  from  being  free  from 
fflSculty — that  the  claim  is  a  part  of  the  "  pro- 
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ceedings  "  referred  to  in  the  section  upon  which  my 
noble  and  learned  friend  Lord  Morris  and  Killanin 
has  founded  his  judgment.  I  am  also  of  opinion, 
with  the  Lord  Chancellor,  that  after  a  claim  in 
valid  form  has  been  intimated  by  the  workman  to 
the  employer,  should  the  workman  delay — it  might 
be  for  an  unreasonable  or  indefinite  time — to 
initiate  arbitration  proceedings,  the  master  would 
be  entitled  to  do  so,  to  the  effect  of  demanding 
that  the  claim  should  be  dismissed  as  being  un- 
founded, although  such  a  case  does  not  seem  to 
have  been  expressly  provided  for  by  the  rules. 

Lord  Datbt. — My  Lords :  I  agree  in  the  motion 
which  has  been  proposed  by  my  noble  and  learned 
friend  on  the  woolsack.  I  find  the  reasons  for 
my  judgment  fully  and  clearly  stated  in  the  judg- 
ment of  the  dissentient  judge  in  the  Court  of 
Appeal  (Bomer,  L.J.),  and  I  do  not  find  that  I 
can  unefnUy  add  anvthing  to  that  judgment.  I 
wiU  therefore  take  the  liMrty  of  adopting  as  my 
own  the  reasons  stated  by  that  louned  Lord 
Justice  vrithout  troubling  your  Lordships  by 
repeating  them. 

Lord  Bbakfton.— My  Lords:  On  the  2lBt 
Dec.  1898  the  appellant,  in  the  course  of  his 
employment  as  a  workman  at  the  colliery  of  the 
respondents,  snstained  serious  bodily  injury  by  an 
accident,  in  respect  of  which  he  was  entitled  to 
compensation  nnder  the  Workmen's  Compensa- 
tion Act  1897,  which  requires  by  sect.  1,  sub- 
sect.  3,  that  the  liability  of  the  employer  to  pay 
such  compensation,  and  the  amount  or  duration 
thereof,  should,  if  not  settled  by  agreement,  be 
determined  by  arbitratiou.  The  2nd  schedule  to 
the  Act  provides  that  the  arbitration  tribunal 
shall  be  either  a  committee,  representative  of  an 
employer  and  his  workman,  or  an  arbitrator 
agi«ed  on  by  the  parties,  or  in  the  absence  of  such 
agreement  the  County  Court  judge.  [His  Lord- 
ship read  sect.  2,  sub-sect.  1,  of  the  Act,  and  the 
notice  of  accident  and  the  notice  of  claim.1  The 
giving  of  this  notice  of  the  accident  entitled  the 
respondents  to  require  the  appellant  to  submit 
himself  for  examination  to  a  qualified  medical 
practitioner ;  and  if  the  appellant  refused  to  do 
so,  proceedings  under  the  Act  would  be  suspended 
until  such  examination  took  plaoe.  With  the 
notice  of  the  accident,  the  claim,|and  the  power  to 
examine  the  appellant  by  medical  practitioner  the 
respondents  had  every  opportunity  that  could  be 
afforded  them  of  forming  an  opinion  as  to  the 
legality  and  reasonableness  of  the  claim,  and 
offering  compensation  to  the  appellant,  which 
offer,  if  the  appellant  thought  fit  to  accept  it, 
would  at  onoe  have  terminated  the  claim  by  agree- 
mert,  and  obviated  the  necessity  of  any  arbitra- 
tion at  aU.  No  agreement,  however,  was  come 
to,  for  the  respondents  repudiated  their  liability ; 
and  thereupon  questions  arose  between  the 
parties  which  could  only  be  settled  by  an 
arbitration  nnder  the  statute.  Accordingly  on 
the  2nd  Oct,  under  rule  8  of  the  Workmen's  Com- 
pensation Rules,  the  appellant  filed  with  the 
registrar  of  the  County  Court  at  Neath  a  request 
for  arbitration,  which,  according  to  the  same  rule, 
was  entered  and  numbered  as  a  plaint,  and  was  the 
initiative  act  of  the  proceedings  instituted  to 
recover  the  compensation  claimea.  Appended  to 
that  request  were  particulars  as  required  by 
rule  9.  A  copy  of  this  request  with  such  par- 
ticulars was  duly  sent  by  the  registrar  of  the 
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court  to  the  respondents,  with  a  notice  that  the 
jndge,  as  arbitrator,  would  hear  the  case  on  the 
27th  of  that  month  Before  that  day — namely, 
on  the  19th  Oot. — the  respondents  filed  with  the 
registrar  their  answer,  alleging  that  the  appel- 
lant's clajm  for  compensation  was  barred,  not 
having  been  made  within  six  months  from  the 
occurrence  of  the  accident.  On  the  27th  Oct., 
before  the  Judge,  this  objection  was  orged  as  a 
defence.  It  was,  however,  overruled  by  the 
judge,  who  then  heard  the  case  on  its  merits,  and 
made  his  award  in  favour  of  the  appellant.  An 
appeal  was  made  to  the  Court  of  Appeal  against 
that  decision,  which  was  reversed  by  a  majority 
of  the  Lords  Justices,  whose  judgment  is  the 
subject  of  this  appeal  to  your  Lordships'  House. 
I  am  of  opinion  that  this  ia)peal  should  be 
allowed.  There  is  no  warrant  for  even  a  sugges- 
tion 'Qiat  a  limit  is  expressly  put  by  the  statute 
upon  the  timo  within  which  arbitration  proceed- 
ings must  be  commenx^d,  unless  it  be  found  in 
sect.  2,  sub-sect.  1,  of  the  Act,  the  material  words 
of  which  I  have  already  quotisd.  I  must  assume 
that  the  framer  of  that  sub-section  intended  in  it 
to  express  in  that  "  ordinary  language  "  which  he 
has  m  the  following  sub-sect.  2  enjoined  an 
injured  workman  to  use  in  preparing  his  notice 
of  injury,  that  which,  reading  this  sub-section 
alone  for  his  guide,  every  ordinarily  intelligent 
person  would  understand  from  the  language 
employed.  And  I  cannot  raise  in  my  own  mind 
a  doubt  that  any  such  person  could  from  that 
language  come  only  to  one  conclusion — ^namely, 
that  a  workman  in  giving  the  notice  of  injury  and 
making  his  claim  for  compensation  upon  his 
employers  within  six  months,  has  fulfilled  every 
obligation  imposed  upon  him  by  that  sub-aeotion. 
If  it  was  intended  that  it  should  be  interpreted 
as  the  respondents  contend,  I  can  only  say  that 
more  misleading  language  oonld  not  have  been 
employed.  But  it  is  said  that  the  opening  words 
of  sect.  1,  sub-sect.  4,  "If  withm  the  time 
hereinafter  in  this  Act  limited  for  taking  pro- 
ceedings," point  to  a  limit  of  time  for  initiating 
proceedings  for  arbitration,  and  must  be  read  in 
conjunction  with  sect.  2,  sub-sect.  1.  Even  so 
reading  it,  I  do  not  think  that  they  could 
affect  the  plain  phraseology  of  that  sub- 
section, which,  in  my  opinion,  though  it 
points  to  arbitration  proceedings  by  the  words 
"proceedings  for  recovery,"  by  the  remain- 
ing words  points  out  only  the  preliminaiT'  pro- 
ceedings, which  are  made  conditions  precedent  to 
the  right  to  call  in  aid  the  statutory  arbitrator. 
I  think  that  the  Legislature  in  the  use  of  the 
word  "  proceedings  "  in  sects.  1  and  2  employed  it 
in  different  senses.  In  sect  I  the  expression  is 
"  if  any  question  arises  in  any  proceedings  under 
this  Act.  In  sect.  2  the  expresBion  is  "  proceed- 
ings for  the  recovery  under  this  Act  of  compensa- 
tion." Now,  bearing  in  mind  that  no  arbitration 
proceedings  can  be  claimed  or  taken  unless  a 
"  question  "  has  arisen  in  some  proceedings  under 
the  Act,  and  that  the  proceedings  in  which  such 
question  must  arise  must  therefore  of  necessity  be 
before  the  arbitration  is  initiated,  and  that  the 
only  proceedings  pointed  to  by  the  Act  before 
arbitration  are  those  consisting  of  the  statutory 
notice  of  injury  and  the  claim  for  compensation, 
and  such  requisition  as  may  ensue  there&om 
until  »n  agreement  is  hopeless ;  it  must  be  to 
such  proceedings  that  sect.  1,  sub-sect.  3,  refers. 


for  the  recovery  of  compensation  " 
are  appIicaEle  to  arbitration  proceedings  wluob 
are  taken  with  the  object  of  obtaining  an  award 
under  which  payment  may  be  enforced,  which  in 
its  effect  and  operation  is  analogous  to  a  judg- 
ment recovered,  and  are  inappUcable  to  pre- 
liminary proceedings,  which  are  taken  only  with 
a  view  to  oring  about  an  amicable  agreement,  if 
possible,  or  to  pave  the  way  to  arbitratioa  pro- 
ceedings, which  are  in  their  nature  of  a  judicial 
and  hostile  character.  One  may  well  interpret 
these  sections  to  an  injured  workman  in  popular 
language  thus :  "  If  ^ou  desire  compensation, 
give  notice  of  your  injury  as  speedily  as  you  can 
— and  send  in  your  claim  within  six  months-r-try 
to  agree  with  your  employer — ^bnt  if  you  fail  to  do 
so,  you  may  then  ^iforoe  your  right  to  com- 
pensation by  arbitration,  but  you  will  not  be 
entitied  to  an  arbitration  or  to  insist  upon  com- 
pensation unless  you  have  g^ven  your  notice  and 
claimed  as  the  statute  directs  you  to  do."  I  have 
formed  tkia  opinion  regardless  of  the  obiervations 
made  in  the  Court  of  Appeal  and  in  this  House 
as  to  the  probable  intention  of  the  Legislature  to 
fix  a  limit  of  time  within  which  arbitration  pro- 
ceedings  shall  be  commenced,  analogous  to  that 
fixed  under  the  Employers'  Liabili^  Act  with 
regard  to  actions.  I  am  content  to  say  that  if 
such  was  the  intention  of  the  Le^slature,  it  has 
not  been  expressed  in  this  Act  of  Parliament.  I 
equally  disre^rd  all  the  arguments  aa  to  alleged 
hardships  which  would  be  inflicted  upon  employers 
by  admitting  the  possibility  that  threatened  pro- 
ceedings may  vexatiously  be  allowed  to  hang  too 
long  over  their  heads,  and  I  may  add  that  I  am 
not  satisfied  that  employers  may  not  themselves 
initiate  the  proceedings  by  arbitration  if  they 
desire  to  do  so;  but  this  House  is  not  called 
upon  to  decide  that  question  to-day.  I  deal 
only  with  the  matter  calling  for  your  Lordships' 
judgment,  and  regarding  that  I  have  only  to 
express  my  opinion  that  the  judgment  of  the 
Court  of  Appeal  should  be  reversed,  and  the 
award  of  the  County  Court  judge  restored  with 
costs. 

Lord  BoBEBTBON. — Mv  Lords:  I  am  clearly 
of  opinion  that  the  appellant  is  right.  The  pro- 
ceedings contemplated  oy  the  Act  of  1897  for  the 
settlement  of  claims  are  not  primarily  judicial 
proceedings;  and  the  error  of  the  respondents 
arises  from  overlooking  this  distinctive  charac- 
teristic of  the  Act.  Arbitration  may  be  required 
to  decide  differences  arising  in  the  proceedings ; 
but,  if  this  occurs,  it  is  only  incidental  to  the 
proceedings,  and  is  not  contemplated  as  a  neoea- 
sary  part  of  them.  When  once  this  is  realised, 
it  becomes  clear  that  the  proper  initiation  of  the 
proceedings  is  not  an  appeal  to  arbitration,  bat  is 
exacUy  such  a  claim  as  that  which  was  sent  to 
the  respondents.  I  have  only  to  add  that  the 
most  plausible  argument  against  the  appellant— 
namely,  that  on  his  theory  there  would  be  no 
check  on  delay — is  not  supported  by  the  statute. 
As  soon  as  the  claim  is  sent  to  the  employer  he 
can,  if  he  disputes  it,  himself  take  the  differenoe 
to  arbitration  and  have  it  setUed.  The  frame  of 
the  rules  cannot  possibly  take  away  this  right 
which  arises  under  the  statute. 

Judgment  of  the  Court  of  Jppeai  revened ; 
judgment  of  the  Coumty  Court  judge 
rettored. 
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Solicitors  for  the  appeUazit,  Sharpe,  Parker, 
Priickardg,  Barham,  and  Lawford,  for  Cuthbert- 
to*  and  Powell,  Neath. 

Solidtor  for  the  reBpondents,  H.  Percy  Beeher, 
for  IT.  VazU  Simon*,  PontTpridd. 


JrOy  19,  20,  and  23. 
(Before  Lords  Daybt,  Bsahpton,  and 

bobestson.) 

Wkib  and  Co.  v.  Union  Steamship 

Company,  (a) 

ON  APPEAL  PBOM  THE  COUBT  OF  APPEAL  IN 
ENGLAND. 

Skip  —  CharieT'party  —  Obligation     to     supply 

baOast. 

By  a,  charter-party  which  did  not  amount  to  a 

demise  or  parting  voith  the  poaseasion  of  the  ship 

by  ike  ovmert,  a  thip  was,  tn  ameideratUm  of  a 

certain  $wn  per  month,  placed  at  the  duponu  of 

the  ekarterers  to  be  employed  in  the  conveyance 

of  lawftd    merehandiiae    and    (or)    paasengere 

between  certain  porta,  and  it  wa»  etcded  thai 

the  tMU  let  for  the  sole  use  and  benefit  of  the 

charterert  from  a  tpeeifi^d  date  on  which  the 

ioat  to  he  mated  "  with  clear  hMi  "  at  the  die- 

jxwai  of  the  charterert,  they  having  the  "  whole 

reach  or  burthen  "  of  the  veeeel,  proper  and  eujfi- 

eient  room  being  reeerved  to  the  ownert  for  the 

ofieert,  ermo,  iaaele,  furniture,  store*,  andprovi- 

sums. 

Sdd  [affirming  the  judgment  of  the  court  below), 

that  vie  terms  of  the  charter-party  did  not  rebut 

the  ordinary  implication  by  which  the  obligation 

<rf  supplying  such  bdUatt  as  may  be  neeeisary 

for  the  safe  navigaiion  of  the  ship  rests  with  the 

owner. 

This  was  an   api>eal  from   a   judgment  of  the 

Court  of  Appeal  (Smith,  Collins,  and  Williams, 

LJJ.),  reported  in  81  L.  T.  Rep.  553;  (1900)  1 

Q.   B.  28),  who  had  affirmed    a    judgment    of 

Biffham,  J.   ufjon  a  preliminary  point  of  law 

oraered  to  be  tried  before  him. 

The  respondents  had  chartered  the  steamship 
BUerie,  belon^g  to  the  appellants,  for  three 
roand  voTaees. 

The  appeuants  stated  that  on  the  first  voyage 
the  respondents  directed  the  master  to  proceed 
wi^nt  cargo  from  South  Africa  to  Xew  York, 
vhich  he  did.  It  was  a  disputed  point  whether 
or  not  he  demanded  ballast  beyond  the  ship's 
water  hoUast  from  the  charterers,  or  informed 
them  that  it  was  dangerous  for  his  vessel  to 
proceed  to  New  York  without  it  The  ship,  how- 
erar,  started  from  Sonth  Africa  with  water  ballast 
only,  encountered  heavy  weather,  and  in  endea- 
TOnring  to  keep  her  guaranteed  speed  broke  three 
blades  of  her  pi-opeller,  and  was  thus  delayed  for 
three  and  a  half  days.  In  consequence  of  this 
delay  an  additional  quantity  of  coal  was  oon- 
turned,  amounting  in  all  to  seventy  tons.  On  the 
■teamer's  arrival  at  New  York  she  had  to  be  put 
into  dry  dock  to  repair  the  damage,  and  was 
fnrther  delayed  five  ajid  a  half  days. 

On  the  second  and  third  voyages  the  captain 
i^Bhaed  to  proceed  without  cargo  unless  the  char- 
imn  would  provide  ballast  over  and  above  the 
■hip's  water  ballast.    Under  protest  they  did  so 

(<)  Bcportad  by  C.  K^  Maldim,  Eiq. ,  Barrlster-at-Law, 


provide  600  tons  upon  the  second  voyage  from 
Natal  and  500  tons  upon  the  third  voyage  from 
Miarseilles. 

When  paying  freight  the  charterers  claimed  a 
right  to  deduct,  and  did  deduct,  the  following 
amounts :  3152.,  hire  of  the  ship  for  the  nine  days 
during  which  she  was  unable  to  proceed  owing 
to  the  damag|e  received  on  the  first  voyage; 
762.  2s.  6d.,  pnoe  of  the  extra  coal  consumed  in 
consequence  of  the  said  damage;  1512.  lis.  Sd., 
cost  of  purchasing,  shipping,  and  discharging 
ballast  upon  the  second  voyage ;  and  922.  Ss.  7d., 
cost  of  purchasing,  shipping,  and  discharging 
ballast  upon  the  third  voyage ;  and  sundry  Bmall 
items  for  dock  dues,  wharfage,  overtime,  &c. 

The  shipowners  refused  to  admit  the  char- 
terers' right  to  make  the  foregoing  deductions, 
and  in  consequence  brought  the  present  action  to 
recover  the  balance  of  freight  alleged  to  be  due  to 
them,  and  in  the  original  claim  to  recover  the  cost 
of  repairs  of  the  damage  on  the  first  voyage. 

The  material  clauses  of  the  charter-party  are 
set  out  in  the  report  in  the  court  below  and  in  the 
judgments  of  their  Lordships. 

By  an  order  made  by  Kennedy,  J.  at  chambers 
it  was  directed  that  the  following  question  should 
be  tried  as  a  preliminary  point  of  law :  "  Whoee 
duty  was  it  under  the  charter-party  to  provide 
any  ballast  beyond  water  ballast  that  might  be 
necessary  for  the  safe  sailing  of  the  EUeric  on  the 
chartered  voyage,  and  at  whose  expense  ?  " 

Bigham,  J.  Tield  that  it  was  the  duty  of  the 
shipowners  under  the  charter-party  to  supply  the 
ballast,  and  gave  judgment  for  the  d^endants 
accordingly,  and  his  ]ndgment  was  affirmed  as 
above  mentioned. 

The  plaintiffs  appealed. 

Carver,  Q.C.  and  Leek,  for  the  appellants,  con- 
tended that  though  under  ordinary  circumstances 
the  owner  must  provide  the  ship  in  a  fit  state  for 
the  voyage,  here  the  position  was  altered  by  the 
expi-ess  provisions  of  the  charter-party.  The 
ownei-s  £d  not  agree  to  supply  ballast,  and  in 
fact  had  no  right  to  put  any  on  board,  and  tiie 
obligation  to  do  so,  if  necessaiy,  was  on  the  char- 
terers.   They  cited 

Trinity  Hmue  v.  Olarlt,  4  M.  &  S.  288 ; 
Tdwk  v.  Henderson,  4  Ex.  890. 

J.  Walton,  Q.C.  and  Serutton  supported  the 
judgment  of  the  Coui't  of  Appeal 

Carver,  Q.C.  was  heard  in  reply. 
At  the  conclusion  of  the  arguments  their  Loi-d* 
ships  took  time  to  consider  their  judgment. 

July  23. — Their  Lordships  gave  judgment  as 
follows : — 

Lord  Datet. — My  Lords:  The  appd.lant8  are 
owners  of  a  steamship  called  the  EUeric,  and  the 
respondents  were  the  charterers  of  that  vessel 
from  the  appellants  under  a  charter-party,  dated 
the  10th  June  1897.  The  only  question  raised  on 
the  appeal  is  whether,  in  settling  the  accounts 
between  the  parties,  the  appellanto  (the  owners) 
ought  to  be  charged  with  all  the  expenses  of 
baSasting  the  vessel  with  sand,  in  addition  to  the 
water  baUast,  on  a  voyage  from  South  Africa  to 
New  York.  Was  it  the  duty  of  the  shipowners  to 
provide  the  baUasty  or  was  that  a  duty  which  in 
this  case  was  undertaken  by  the  charterers  P  The 
answer  to  this  question  must  depend  on  the  true 
construction  of  the  charter-party.      The  usual 
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form  of  charter-party  is  a  contract  by  which  the 
Qse  of  the  vessel  is  placed  at  the  disposal  of  the 
charterers,  bat  possession  remains  in  the  owners 
who  navigate  the  vessel  by  their  own  ofScers  and 
crew.  It  is  not  and  cannot  be  denied  that  in 
snoh  a  contract  the  shipowner  is  bound  to  provide 
the  necessary  ballast  for  his  ship,  the  reason 
being,  as  Smith,  L.J.  pnts  it,  that  as  he  is  respon- 
sible for  the  navigation  of  his  ship  by  his 
captain  he  is  responsible  for  the  ballast  necessary 
to  enable  his  ship  to  perform  the  contemplated 
voyage.  But  of  course  this  prima  facie  obligation 
may  be  rebntted  by  the  express  words  of  the 
instrument.  Mr.  Ciarver's  first  argument  was 
that  the  charter-party  in  the  present  case  was  not 
of  the  character  I  have  described,  viz.,  a  contract 
of  carriage,  but  amounted  to  a  demise  of  the  ship, 
and  he  argued  that  a  provision  that  the  master 
and  crew  should  be  the  servants  of  the  owners 
was  not  inconsistent  with  that  construction,  and 
in  support  of  this  argument  he  cited  the  case 
of  Tnnity  House  v.  Clark  (4  M.  &  8.  288).  That 
case  was  decided  on  very  special  olrcnmstances, 
and  can  hardly  be  a  precedent  for  any  other. 
But  I  cannot  entertain  any  doubt  that  this  contract 
is  one  by  which  the  right  duty  and  responsibility 
of  navigating  the  vessel  is  on  the  owners.  In  this 
respect  the  case  is  hardly  distinguishable  from 
that  of  the  Omoa  and  Cleuind  CoaX^and  Iron  Com- 
pany V.  HtmtUiy  (37  L.  T.  Kep.  184;  2  O.P.  Div. 
464),  and  if  this  point  be  determined  in  favour  of 
the  respondents  the  question  whether  the  contract 
otherwise  more  nearly  resembles  one  of  demise 
than  one  of  carriage  becomes  academic.  It  is 
clear  that  this  contract  is  not  one  in  which  the 
ship  is  completely  handed  over  to  the  charterers 
to  be  navi^ted  by  them  at  their  own  risk  and 
responsibility.  Primd  fade,  therefore,  the  obli- 
gation of  providing  the  ballast  is  on  the  appel- 
lants. The  second  clause  of  the  charter-party 
provides  that  on  the  appointed  day  the  vessel  is 
"  to  be  placed  with  clear  holds  at  the  disposal  of 
the  charterers  at  the  port  of  New  TorK,  they 
having  the  whole  reach  or  burthen  of  the  vessel, 
Inolumng  passenger  accommodation,  if  any, 
proper  and  sufficient  room  being  reserved  to  the 
owners  for  the  officers,  crew,  tackk,  apparel,  furni- 
ture, provisions,  and  stores,  and  the  vessel  is  not  to 
be  required  to  load  more  than  she  can  reasonably 
stow  and  carry  over  and  above  her  tackle,  provisions, 
stores,  and  fuel.  The  owners  guarantee  that  the 
vessel  has  just  been  put  in  di^  dock  and  painted, 
and  undertake  to  maintain  her  in  a  thoroughly 
efficient  state  during  the  currency  of  the  charter. 
Mr.  Oarver  contended  that  the  obligation  to  place 
the  vessel  "  with  clear  holds  "  at  tne  disposal  of 
the  respondents  was  inconsistent  with  the  existence 
of  any  right  or  power  to  place  ballast  in  her.  I 
am  not  of  that  opinion.  I  think  that  yon  must 
read  this  clause  with  the  other  stipulations  of  the 
contract,  and  if  you  find  that  the  owners  are 
ivsponsible  for  the  safe  navigation  of  the  ship 
they  must  have  the  right  and  the  power  to  do 
whatever  may  be  necessary  to  enable  them  to 
discharge  their  responsibility.  In  other  words, 
Tou  must  read  such  expressions  as  "with  clear 
nolds "  or  "  the  whole  reach  or  burthen  of  the 
vessel "  as  meaning  the  full  space  of  the  vessel 
proper  to  be  filled  with  cargo — and  on  this  ques- 
tion I  think  Tovoie  v.  Henderson  (4  Ex.  890)  is  in 
point.  Before  parting  with  the  second  clause  I 
observe  that  the  charterers  are  not  obliged  to 


ship  a  full  cargo  or  any  cargo,  and  it  was,  there- 
fore, within  the  contemplation  of  the  parties  that 
the  vessel  might  have  to  sail  in  ballast  I  will 
not  pause  on  clause  3,  which  provides  that 
"loamng  and  discharging"  is  to  be  carried 
out  by  and  at  the  risk  and  expense  of 
the  charterers,  because  I  am  clearly  of  opinion 
that  that  provision  applies  to  cargo  only. 
Reliance  was  also  placed  on  clause  4,  which  is  la 
these  terms:  "The  captain  (although  appointed 
by  the  owners)  shall  be  under  the  orders  and 
directions  of  the  charterers  as  regards  employ- 
ment, agency,  and  other  arrangements  " — not, 
your  Lordships  wiU  observe,  as  regards  naviga- 
tion — "  and  the  charterers  hereby  agree  to 
indemnify  the  owners  against  all  consequences  or 
liabilities  that  may  arise  from  the  captain  signing 
bills  of  lading  or  otherwise  complying  with  such 
orders  and  directions."  The  argument  was  that 
the  necessity  for  ballast  was  the  direct  conse- 
quence of  the  charterers'  orders  as  to  the  vessel's 
employment,  and  therefoi-e  a  matter  in  respect  of 
which  the  owners  were  entitled  to  indemnity. 
The  argument  is  ingenious,  but  the  answer 
appears  to  me  to  be  that  the  clause  has  nothing 
whatever  to  do  with  navigation,  or  any  incident 
of  navigation,  and  was  not  in  my  opinion  intended 
to  shift  the  responsibility  for  the  safe  navigation 
of  the  vessel  from  the  shoulders  on  which  it  is 
placed  by  other  terms  of  the  contract.  The  only 
other  clause  relied  on  was  clause  7,  which  is  in 
these  terms.  I  only  read  it  so  far  as  it  is  material 
— "  The  charterers  shall  also  bear  all  port  and 
dock  charges,  pilotage,  light  dues,  agency  com- 
missions, <klivery,  latK)urage,  and  all  other  duties, 
charges,  and  expenses,  the  owners  providing  and 
-oaying  for  all  ship's  stores,  insurance,  crew's 
wages  and  victualling,  and  necessary  stores  for 
the  engine-room,  and  all  stores,  bedding,  crockery, 
mess  utensils,  and  other  requirements  for  pas- 
sengers." It  was  said  first  that  all  expenses  of 
every  description  other  than  those  expressly 
undertaken  by  the  owners  are  imposed  on  the 
charterers,  and  also  that  "labourage"  would 
include  the  labour  of  loading  and  unloading  the 
ballast.  But  it  is  obvious  that  many  expenses 
relating  to  the  ship  and  labour  employed  about 
her  would  not  be  included  in  these  words.  For 
example,  expenses  connected  with  maintenance 
of  a  ship  in  an  efficient  state.  And  if  so,  why 
should  expenses  necessarily  incurred  for  the  pur- 
pose  of  her  safe  navigation  be  included  P  The 
duties  of  maintenance  and  navigation  are  by  the 
eighth  clause  of  the  contract  put  on  the  same 
footing  in  this  respect  that  the  payment  of  hire 
is  to  cease  as  well  from  any  accident  of  naviga. 
tion  as  from  any  default  in  maintaining  the  vessel 
in  a  state  of  efficiency.  I  have  dealt  with  these 
minor  points  out  of  respect  to  the  learned  counsel 
who  argued  the  case  oi  the  appellanto.  But  the 
broad  and  sufficient  ground  for  decision  is  that 
the  providing  proper  ballast  for  the  stability  of 
the  vessel  is  incident  to  her  safe  navigation,  the 
responsibility  for  which  is  by  the  contract 
imposed  on  tke  appellante.  I  am  of  opinion 
that  the  judgments  of  Bigham,  J.  and  of  the 
Oonrt  of  Appeal  are  quite  right  and  onght 
to  be  affirmed,  and  I  more  your  Lordships 
accordingly. 

Lord  Bbaufiok. — My  Lords :  The  only  sub- 
stantial question  in  this  case  appears  to  me  to  be 
whether  the    charter-party  nnder  connderatioa 
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ong^t  to  be  oonatrued  as  a  contract  for  the  hire 
aad  letting  hj  the  ownera  to  the  charterers  of  the 
ship  itaelf  in  its  integrity,  so  as  to  transfer  for 
the  time  being  to  the  charterers  the  control  over 
her  working  and  navigation,  and  making  them 
ptaetically  the  owners  of  her  daring  the  voyages 
contemplated  by  the  charter-party,  or  as  a  con- 
tract conferring  npon  the  charterers  a  right  to 
insist  upon  the  ship  being  used  and  employed  to 
the  extent  of  her  carrying  power,  exclusively  on 
their  behalf  and  for  their  sole  benefit,  according 
to  the  terms  agreed  on,  the  ship  itself,  subject  to 
(nchright,remainingfor  all  purposes  of  navigation 
aod  maintenance  under  the  control  of  the  officers 
and  servants  of  the  owners,  and  on  their  behalf. 
Bigham,  J.  and  the  Court  of  Appeal  held  the 
latter  to  be  the  true  constmction  oi  the  contract. 
I  am  of  opinion  that  those  judgments  are  right. 
I  un  far  from  saying  that  some  of  the  phrases 
employed  in  the  charter-party  do  not  give  colour 
to  we  argument  for  the  appeilants ;  for  instance, 
the  stipulations  in  clause  1,  that  the  vessel  shall 
be  placed  at  the  disposal  of  the  charterers ;  in 
clause  2,  that  the  vessel  is  let  for  the  sole  use  of 
the  charterers  and  with  liberty  to  sublet ;  and  in 
daose  8,  that  the  freight  for  the  hire  of  the 
vessel  shall  be  paid  at  so  much  per  month  until 
the  vessel  is  again  returned  by  the  charterers  to  the 
owners  at  New  York,  in  like  good  condition  as  when 
chartered ;  but  none  of  them  necessarily  indicate 
that  it  was  the  intention  either  of  the  owners  to 
transfer  to  the  chturterers,  or  of  the  ohartorers  to 
Hoept  the  abeolate  possession  of  the  ship,  daring 
the  carrency  of  the  charter;  while  there  are 
atipnlations  throughout  the  charter-party  which, 
to  my  mind,  indicate  a  contrary  intention. 
Clause  1  provides  that  the  vessel  shall  be 
maintained  by  the  owners  with  sufficient  comple> 
meat  of  officers,  seamen,  engineers,  firemen,  and 
stewards ;  and  althoagh  by  clause  2  the  charterers 
are  to  hare  the  disposal  of  the  whole  reach  or 
bnrthen  of  the  vessel  proper  and  sufficient  room 
is  reserved  to  the  owners  for  the  officers,  crew, 
tackle,  apparel,  furniture,  provisions,  and  stores ; 
and  farther,  in  the  same  clause  the  owners  under- 
take to  maintain  the  vessel  in  a  thoroughly 
efficient  state  daring  the  currency  of  her  charter. 
These  claoses,  coupled  with  clauses  3,  4,  5, 
and  6,  indicate  to  my  mind,  that  it  was  the 
intention  of  both  owners  aad  charterers  that 
the  captain  with  his  officers  and  crew  were 
to  remain  in  actual  possession  of  the  vessel 
u  the  servants  of  the  owners,  for  the  purposes 
of  her  maintenance  and  proper  navigation 
throoghont  all  the  voyages  contemplated  by  the 
charter,  but  for  such  purposes  only.  In  all 
other  reapecto  the  oanying  capacity  of  the 
Teasel  was  at  the  disposal  of  the  charterers, 
whose  orders  and  directions  as  to  the  voya^ 
*ere  to  be  obeyed.  The  case  of  the  Trinity 
Boute  V.  Clark  (ubi  sup.)  turned  veiy  much  upon 
the  character  of  the  service  for  which  the  vessel 
in  that  case  was  chartered,  and  I  do  not  regard 
it  as  any  authority  against  the  contention  of  the 
leepondents.  The  case  of  the  Omoa  and  Cleland 
Coal  and  Iron  Company  v.  Huntley  {ubi  «up.)  is 
u  authority  for  holding  that  in  this  case  the 
vessel,  for  the  purposes  of  navigation,  remained 
ht  ii»  possession  and  under  the  control  of  the 
owners.  The  JEUeric,  the  subject  of  the  oon- 
traot,  was  dulr  placed  at  the  disposal  of  the 
charterBTS  at  New  York  on  the  day  named  with 


clear  holds,  as  stipulated.  It  will  be  observed, 
however,  tiiat  the  charter-party  imposed  no 
obligation  upon  the  charterers  to  load  a  full  or, 
indeed,  any  cargo  on  board,  but  the  holds  were 
clear  to  enable  them  to  do  as  they  pleased  in 
that  respect,  and  they  did  in  fact  load  a  cargo 
which  was  duly  discharged  at  South  African 
porte.  The  respondents  then  directed  the  captain 
to  take  the  vessel  back  to  New  York  without 
any  cargo,  as  it  is  conceded  they  had  a  perfect 
right  to  do.  The  captain,  however,  very  trnlv 
pointed  out  that  the  water  ballast-  tanks  with 
which  the  vessel  was  fitted  were  not  sufficient  to 
enable  her  to  proceed  safely  on  such  a  voyage 
without  cargo  or  extra  ballast,  which  he  re> 
quested  the  respondente  to  furnish.  This  they 
refused  to  do,  and  the  EUeric  made  the  voyage 
withDut  it,  but  sustained  damage  in  so  doing. 
On  the  second  and  third  voyages  the  captain  was 
also  requested  to  take  the  vessel  from  a  South 
African  port  to  New  York  without  any  cargo  or 
sach  extra  ballast,  but  he  refused  to  do  so. 
Thereupon  the  respondeate  supplied  the  ballast 
required  under  protest,  and  when  they  came  to 
make  payment  to  the  appellante  for  the  hire  of 
the  vessel  they  deducted  the  expenses  of  so  doing. 
It  must  be  conceded  that  such  ballast  was  abso- 
lutely necessary  for  the  safety  of  the  vessel. 
Taking  the  facte  as  I  have  stated  them,  and  con- 
struing the  contract  as  I  think  it  ought  to  be 
construed,  I  do  not  think  it  open  to  question 
that,  in  the  absence  of  express  stipulation  to 
the  contrary,  the  owners  would  be  respon- 
sible for  the  expenses  of  the  requisite  ballast 
so  supplied.  I  fail  to  find  in  the  charter- 
party  anything  which  exonerates  the  owners 
from  the  duty  of  supplying  all  ballast  neces- 
sary for  the  safe  navigation  of  the  ship  on 
the  voyages  for  which  she  was  chartered.  The 
requirement  that  she  shall  be  placed  with  clear 
holds  at  the  disposal  of  the  charterers  before  the 
commencement  of  any  voyage  meant,  in  my 
opinion,  no  more  than  this — that  the  charterers 
were  to  have  the  holds  clear  to  enable  them  to 
stow  in  them  such  cargo  as  the  ship  could  reason- 
ably carry.  They  might  stow  in  and  fill  them 
with  a  cargo  of  such  bulk  and  weight  as  to  make  . 
further  ballast,  beyond  the  water  ballast,  alto- 
gether unnecessary.  On  the  other  hand,  they 
might  think  fit  to  load  so  light  a  cargo  as  that 
wiuiout  more  ballast  the  ship  would  be  unsafe  tor 
her  voyage.  Can  it  be  seriously  doubted  that  in 
such  a  state  of  things  the  captain  would  be  justi- 
fied in  requiring,  nay  more,  that  it  would  be  his 
duty  to  require  space  to  be  reserved  for  him  to 
put  into  the  hold  on  behalf  of  his  owners  such 
ballast  as  was  necessary  properly  to  trim  the  ship 
and  make  her  fit  for  the  voyage  ?  Let  me  suppose 
for  a  moment  that  the  charterers  at  starting  had 
determined  to  send  the  ship  out  from  New  York 
to  South  Africa  without  any  cargo  (as  they  did 
from  South  Africa  to  New  York);  could  it  be 
said  that,  the  holds  being  then  clear,  the  captain 
would  not  have  been  at  liberty  and  that  it  would 
not  have  been  his  duty  towards  his  owners  to  put 
in  them  such  ballast  as  he  deemed  necessary  for 
the  safety  of  the  ship — of  coarse  at  their  expense  P 
I  have  read  most  carefully  clause  7 — so  much 
relied  on  for  the  appellante — but  I  fail  to  see  any 
obligation  imposed  on  the  charterers  to  provide 
anything  essential  for  the  navigation  of  the  ship. 
No   such   obligation   is  conveyed  in   the-^ora       . 
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"  laboura^,"  and  it  seema  to  me  to  be  impossible 
that  in  Uie  use  of  the  words  "other  duties, 
chafges,  and  expenses  "  the  parties  meant  or  had 
it  in  contemplation  to  include  ballast  if  necessary. 
If  it  had  been  their  intention  to  shift  on  to  the 
shonldera  of  the  charterers  the  ordinary  obliga- 
tion of  the  owner  under  such  a  contract,  I 
should  have  expected  to  find  enresa  words 
to  that  effect.  As  the  result  of  the  best  con- 
sideration that  I  can  apply  to  this  case  I  am  of 
opinion  that  this  appeu  should  be  dismissed 
with  ooste. 

Lord  BoBKKTSOK. — My  Lords  :  I  cannot  say 
that  I  have  any  doubt  -of  the  soundness  of  the 
decision  appealed  against.  The  appellants  have 
relied  on  tne  peculiar  terms  of  the  charter-party 
and  of  those  1  shall  presentiv  speak.  But  the 
general  rule  is  admittedly  that  in  an  ordinary 
contract  of  affreightment  the  owner  is  liable  for 
ballast.  Now,  why  is  this  P  It  is  because  the 
function  of  ballast  is,  as  Tindal,  G.J.  says,  to 
make  the  ship  trim  for  her  voyage.  It  is  put  in, 
therefore,  to  fit  the  ship  safely  to  carry  the  par- 
ticular cargo  placed  on  her.  One  ship  wiU 
require  more  ballast  and  another  less,  and  it  is  tor 
the  master  to  judge  whether  any,  and  what, 
ballast  will  be  required  by  his  ship  during  a  pro- 
posed voyage  havmg  regard  to  the  nature  of  the 
proposed  cargo.  The  expense  of  ballast  is,  there- 
fore, on  the  owner,  because  it  is  an  incident  of 
the  inty  of  navigating  the  ship.  It  seems  to  me 
therefore,  that  in  everv  case  the  key  to  the  ques- 
tion. Who  pays  for  ballast  P  is  found  in  the  answer 
to  the  question,  With  whom  is  the  duty  of  navigSf 
ting  P  Now,  although  there  has  beoa  some  dis- 
cussion as  to  whether  there  is,  under  this  con- 
tract, a  demise  of  the  ship,  there  can  be  no 
question  that  the  duty  of  navigation  is  with  the 
owners.  This  being  so,  it  seems  to  me  that  all 
controversy  as  to  -miether  there  is  not  here  at  the 
same  time  a  demise  of  the  ship  la  immaterial  and 
theoretical.  But  I  say  this,  not  in  order  to  sug- 
gest amy  doubt  of  the  soundness  of  the  view 
expressed  on  this  point  in  the  Court  of  Appeal, 
but  rather  to  indicsate  that  prima  facie  the 
criterion  of  such  disputes  is  to  be  found  in  what 
is  uncontroverted.  Now,  it  has  been  argued  that 
certain  provisions  of  the  charter-party  imply  that 
the  charterers  undertake  the  duty  of  baUasting. 
The  appellante  attach  much  importance  to  the 
fact  that  clause  2  places  tiie  ship  at  the  disposal 
of  the  charterers  "  with  dear  holds."  The  phrase 
is  striking ;  but  I  do  not  think  that  it  stands  tiie 
strain  of  the  appellante'  argument.  If  there  is 
anything  in  the  arguments  it  proves  too  much, 
for  it  would  equally  show  that,  whoever 
paid  for  it,  the  putting  in  ballast  at  all 
would  be  a  breach  of  the  contract,  as  depriving 
the  appellante  of  part  of  the  stipulated  cargo 
space.  In  truth,  however,  the  words  "  with  clear 
holds  "  must  be  read  along  with  the  sequel  of  the 
clause,  and  the  words  "  and  the  vessel  is  not  to  be 
required  to  load  more  than  she  can  reasonably  stow 
and  carry  "  show  that  the  whole  is  subject  to  the 
effective  fulfilment  by  the  owners  of  the  duty 
of  safe  navigation.  To  that  extent  the  "clear 
holds  "  mean  holds  with  ballast  in  if  and  when 
required;  and  no  light  is  obtained  from  those 
words  as  to  who  is  to  pay  for  the  ballast  Nor 
would  anv  repugnancy  to  clause  2  arise  if  it  be 
allowed  tnat  the  well  setUed  rule  would  apply 
that    the   owners    might    carry    freight-earnmg 


ballast,  for  ballast  is  never  anything  but  the 
complement  of  the  proposed  cargo ;  and  the 
owner  can  never  claim  a  right  to  put  in  ballast 
so  as  to  oust  cargo  which  would  itself  make  the 
ship  trim.  It  is  cmly  when  the  cargo  is  announced 
that  the  question  of  ballast  arises.  Clause  7  is 
the  only  other  which  seemed  to  give  a  foothold 
for  Mr.  Carver's  argument,  and  he  relied  mainly 
on  the  word  "  labourage."  Now,  at  the  best  this 
word  is  insufficient  to  cover  the  whole  of  the 
claim  now  in  dispute,  for  the  price  of  the  ballast 
is  one  part  of  the  claim.  But,  apart  from  this, 
the  very  general  word  "  labourage  "  may  well  be 
satisfied  by  labour  required  in  any  of  the  mcidenta 
or  continsfencies  which  may  occur  in  port.  I  do 
not  find  in  clause  7  or  in  any  other  part  of  the 
charter-party  any  implication,  much  less  any 
provision,  sufficientiy  clear  to  triinsfer  to  the 
charterers  a  liability  which  in  ite  nature  falls  on 
the  owners  as  navigating  the  ship. 

Judgment  appealed  fi-om  affirmed,  and  appeal 
dumiased  with  eoets. 

Solicitors  for  the  appellante,  Loivleis  and  Co. 
Solictors  for  the  respcndente,   Bireham  and 
Co. 


Sitx^mt  Cmttt  oi  |ttbicatttre. 


COURT   OF   APPEAL. 

Friday,  June  29. 

(Before  Lord  ALVKBaTONii,  M.B.,  BiaBT  and 

Collins,  L.JJ.) 

Be  WsNHAH;  B»  parte  Battahb.  (a) 

AFPJBAL  IN  BANKBVFTOT. 

Bamkrtmtey  —  Praetiee  —  Judgment  againet  die- 
eolved  firm  —  Bankrupieg  notiee  addressed  to 
firm  —  PetUion  against  partner — Banhrtuptey 
Aet  1883  (46  A  47  Viet.  e.  52),  ss.  4  (1)  (jr)  (2). 
115, 143— Bonfotcpfoy  Bules  1886,  r.  260. 

Two  brothers,  J.  and  T.  K.,  traded  in  partnership 
as  W.  Brothers ;  after  the  partnershm  had  been 
d^s<Aved  a  writ  was  issuea  against  W.  Brothers, 
for  goods  supplied  to  the  firm.  The  writ  was 
served  on  both  J.  and  T.  K.,  neither  of  whom 
appeared,  and  judgment  was  signed  against  the 
firm.  A  bankruptcy  notice  addressed  to  the  firm 
and  founded  on  this  judgment  was  served  on 
both  J.  and  T.  K.,  and  separate  petxtwns  were 
then  presented  against  them  alleging  their 
severed  failure  to  eott^ly  with  the  notice.  T.  K. 
consented  to  a  receiving  order. 

Held  {by  the  JHvisiondX  Court),  that  a  receiving 
order  could  properly  be  made  against  J. 

Held  {by  Lord  Alverstone,  M.B.  and  CMins,  L.J.), 
that  if  the  bankruptcy  notice  ioas  wrongly 
addressed  to  the  firm,  it  was  an  irregularity 
which  had  caused  no  substantial  inittstiee,  and 
therefore  under  sect.  143  of  the  Bankruptcy  Act 
1883  the  proceedings  were  not  invalidated,  and 
a  receiving  order  could  properly  be  made 
against  J. 

Held  {by  Lord  Alverstone,  M.B.),  that  the  provi- 
sion in  sect.  115  of  the  Bankruptcy  Aet  1883,  that 

(a)  Bcported  by  W.  C.  Birb  and  J.  AinrTL  ThxobJlLO,  Kaqn. , 
BmtUmii  et-Lkw. 
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my  two  jMrton*  "  being  paHnert"  may  be  pro- 
eeeded  againtt  in  the  name  of  the  firm,  meant 
penoH*  teho  have  carried  on  butineee  in  partner' 
Mp  for  the  purpoee  of  the  Kabiliiy  whieh  it  i$ 
lought  to  enforce,  ana  therefore  there  was  no 
irrwularHii  in  addreieing  the  banknq)iey  notice 
tome  film. 
Edi  (by  BMby,  LJ.),  that  the  judgment  againet 
tkt  firm  eiMrged  J.  eeparately,  and  a  reeeiving 
order  eould  be  made  againtt  him. 

Thb  debtor,  John  Wenham,  and  his  brother, 
T.  E.  Wenham,  traded  in  partnership  as  batohers, 
nnder  the  style  of  Wenham  Brothers.  This 
business  was  carried  on  by  them  at  Woking  and 
elsewhere  antil  the  18th  Not.  1899,  when  the 
wrtnership  was  dissolved  hj  an  order  of  the 
Cbanoeiy  Division,  and  the  basiness  was  discos- 
tiimed. 

The  petitioning;  creditors,  Battams  and  Co., 
bad  supplied  (foods  to  Wenham  Brothers  pre- 
-riouaiy  to  the  18th  Xov.  1899,  darine  the  exist- 
ence of  the  partnership,  and  on  the  8th  Dec.  1899 
they  issued  a  writ  in  the  Queen's  Bench  Division 
against  Wenham  Brothers,  to  recover  the  price  of 
tne  goods  so  supplied. 

Tbe  writ  was  personally  served  upon  both  John 
Wenham  and  T.  K.  Wenham,  neither  of  whom 
entered  an  appearance ;  and  Battams  and  Go ,  on 
the  30th  Dec.  1899,  signed  judgment  by  default 
agunst  Wenham  Brothers  for  the  amount  claimed 
by  them. 

On  the  8th  Jan.  1900  Battams  and  Go.  issued  a 
bankruptcy  notice  under  sect.  4  (1)  (a)  of  the 
Bankruptcy  Act  1883  (46  &  47  Vict,  c  52)  against 
Wenham  Brothers,  requirine  them,  within  seven 
days  to  pay  the  amount  of  the  judgment  debt,  or 
secure  or  compound  for  the  same  to  the  sutisfao- 
laon  of  the  court;  or  to  satisfy  the  court  that 
they  had  a  connter-daim,  set-off,' or  cross-demand, 
which  equalled  or  exceeded  the  judgment.  This 
notice  was  in  the  form  prescribed  by  the  schedule 
to  the  Act  (form  6),  and  was  addressed  to 
Wenham  Brothers. 

On  the  9th  Jan.  1900  the  bankruptcy  notice 
was  served  on  both  brothers  personally,  but 
neither  of  them  complied  with  its  requirements. 
Thereupon  Battams  and  Go.,  on  the  30th  Jan. 
1900,  presented  separate  bankruptcy  petitions 
agunst  John  Weiiliam  and  T.  K.  Wenham, 
alleging  in  each  case,  as  the  act  of  bankruptcy 
relied  on,  that  the  debtor  had  failed  to  comply 
^th  the  requirements  of  the  bankruptcy  notice 
addressed  to  Wenham  Brothers. 

Upon  the  petition  coming  on  for  hearing  before 
the  regibtrar  of  the  GuildSord  Gounty  Gourt,  on 
the  20tb  March  1900,  T.  K.  Wenham  consented 
to  a  reoeiring  order  b^g  made  against  him ;  but 
oonnsel  appearing  for  John  Wenham  took  the 
objection  that  he  had  not  committed  any  act  of 
bankruptcy,  in  that  the  bankruptcy  notice  was 
addressed  to  Wenham  Brothers  and  not  to  him 
petsonaUr.  The  registrar  upheld  this  objec- 
tion, and  dismissed  the  petition  against  John 
Wenham. 

The  petitioning  creditors,  Battams  and  Go., 
appealed  from  tms  decision,  and  the  appeal  was 
heard  by  the  divisional  court  (Wnght  and 
Darling,  JJ.)  on  the  14th  May. 

F.  Cooper  WiUitioi  the  appellants,  the  petition' 
ii%  creditors. 

G.  Wallace  and  Davenport  for  the  respondent. 


The  following  authoritieB  were  referred  to  and 
cited: 

Be  Jde ;  fa  parte  Ide,  17  Q.  B.  Div.  755  ;  3  Monell, 

239; 
Bt  Toung:  E»  parte   Young,  45  L.  T.  Bep.  493; 

19  Ch.  Div.  124 ; 
Bankraptor  Aot  1883  (46  &  47  Vict.  o.  52),  m.  4  (1) 

(S)(2),  110,  115; 
Bankraptor  Boles  1886,  Part  11.,  r.  260  ; 
Order  XLVIILa,  rr.  1,  3,  8 ; 
Annual  Praotioe,  1900,  p.  647. 

Wbioht,  J. — At  the  time  when  the  cause  of 
action  aoorned  the  brothers  were  carrying  on 
business  in  partnership.  It  is  therefore  dear 
that  the  writ  was  properly  issued  against  the 
partnership  in  its  firm  name  of  Wenham  Brothers 
by  virtue  of  the  provisions  of  Order  XLVIILa, 
r.  1.  This  writ,  properly  issued,  was  served  on 
John  Wenham  personally,  and  on  his  failing  to 
appear  and  judgment  b^ing  entered  against  tbe 
firm,  execution  could  have  been  issued  against 
him  personally  under  the  provisions  of  rule  S  (1)  of 
that  order,  and  no  leave  was  necessary  to  do  this. 
The  petitioning  creditors  were  therefore  in  a 
position  to  have  issued  a  bankruptcy  notice 
against  him.  There  remains  to  consider  the 
question,  a  most  difficult  one,  whether  the  bank- 
ruptcy notice  which  they  in  fact  issued,  a  notice 
which  followed  the  terms  of  the  judgment  and 
was  addressed  to  the  firm,  was  available  against 
John  Wenham  after  the  firm  had  been  dissolved. 
There  was  no  express  provision,  either  in  the 
Bankruptcy  Act  or  rules,  dealing  with  the  point, 
and  the  court  would  probably  have  had  to  decide 
that  the  bankruptcy  notice  was  bad,  but  for 
two  oircamstanoes.  The  first  circumstance  is 
that  the  bankruptcy  notice  follows  the  terms 
of  the  judgment  as  required  bv  the  Aot  and 
the  rules,  and  the  eeuond  is  that  the  notice 
had  been  personally  served  upon  both  members 
of  the  extinct  firm.  Taking  these  two  circum- 
stances into  consideration,  1  am  of  opinion  that 
in  substance  all  the  requirements  of  the  Act  and 
rules  have  been  complied  with,  and  that  the 
receiving  order  ought  to  have  been  made  upon 
the  debtor's  failure  to  comply  with  the  bankruptcy 
notice. 

Dablino,  J.  concurred. 

A]^peal  aUoteed ;  leave  to  oppeoZ  grantod. 

From  this  decision  John  Wenham  appealed. 

F.  Cooper  WHXie  for  the  appellant.  —  If  a 
creditor  wishes  to  proceed  on  a  bcmkruptoy  notice 
he  must  in  that  notice  follow  the  judgment  on 
which  he  intends  to  proceed.  The  judgment 
here  was  obtained  against  Wenham  Brothers. 
There  is  no  such  firm  now,  and  the  creditor 
cannot  proceed  against  the  individuals  who 
formerly  composed  the  firm.  A  bankruptcy 
notice  on  a  debt  due  from  a  firm  cannot  be 
issued  against  a  person  who  has  ceased  to  be  a 
partner  : 

Be  Toung;  Zx  parte  Toung,  45  L.  T.  Bep.  498; 
19  Ch.  Div.  124. 

The  Bankruptcy  Rules  of  1886,  rr.  136-142,  apply 
to  bankruptcy  notices,  and  sect  115  of  the 
Bankruptcy  Act  1883  refers  toproceedings  againat 
a  firm.  The  Rules  of  the  High  Govtrt  do  not 
apply  to  bankruptcy  proceedings,  and  therefore 
Order  XL  V11I.A  does  notaffect  this  case:  (Bank- 
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raptoy  Btiles  1886,  r.  353).  The  Bankruptcy  Act 
ia  a  code  of  itself : 

Re  OyU,  59  L.  T.  Bap.  778. 
Bankmptoy  prooeedinga  must  be  very  accurate : 
Re  Howei ;  St  parte  Bughet,  67  L.  T.  Bep.  213 ; 

(1892)  2  Q.  B.  628 ; 
Re  Collier}  Ea  parte   Dan   Bylands  Limited,   64 
L.  T.  Bep.  742. 

Here  a  bankruptcy  notice  was  served  on  Jobn 
Wenham,  addressed  to  Wenham  Brothers.  This 
18  calculated  to  perplex  him.  This  is  not  a  mere 
informality  or  irregularity  which  can  be  remedied 
under  sect.  105  or  143.  If  they  wish  to  proceed 
against  John  Wenham  individnally,  they  must 
issue  a  fresh  writ. 

Oeorge  WaMaee  and  E.  C.  Davenport  for  the 
respondents. — The  directions  in  Order  XLYIILa, 
as  to  actions  against  a  firm,  haTe  been  complied 
with.  Sect  115  of  the  Bankruptcy  Act  1883 
provides  that  any  persona  being  parbiers  may  be 
proceeded  against  in  the  name  of  the  firm. 
Therefore  the  creditor  has  obtained  final  judg- 
ment against  the  appellant,  and  has  served  him 
with  a  proper  bankruptcy  notice  within  sect.  4, 
Bub-eeot.  1.  {g),  of  the  Bankruptcy  Act  1883.  The 
appellant  haa  been  personally  served  with  every- 
thing. A  bankruptcy  petition  might  have  been 
presented  against  either  partner :  (sect.  110). 
Although  the  partnership,  is  now  dissolved,  the 
debt  is  a  partnership  debt.  A  partnership  obliga- 
tion cannot  be  got  nd  of  by  dissolving  the  pajrtner- 
ahip: 

Lindlay  on  PulsenUp,  6th  edit.,  p.  226 ; 
Ex  parte  WHUarnt,  11  Veg.  3; 
Cramhay  v.  ColUm,  15  Yea.  227  ; 
Butchart  v.  Dreuer,  4  Da  O.  H.  &  O.  542 ; 
Fartneraliip  Aot  1890,  ».  38. 

The  creditors  were  justified  in  treating  the  appel- 
lant as  a  partner  until  this  obligation  was  satisfied. 
But  if  there  is  anything  wrong  in  this  bankruptcy 
notice  it  is  a  formal  defect,  and  does  not  invali- 
date the  proceedings,  for  no  substantial  injustice 
has  been  caused  by  it : 

Bankniptoy  Aot  1883,  b.  143 ; 

Re  Bates ;  Ex  parte  Lindiey,  57  L.  T.  Bep.  417 ; 

Lovell  arid  Chrietmae  v.  Beauchamp,  71  L.  T,  Bep, 
587  i  (1894)  A.  C.  607. 
They  also  referred  to 

Ex  parte  Ide  ;  Re  Ide,  17  Q.  B.  Div.  755  ; 

Jaclcion  V.  Litchfield,  46  L.  T.  Bq>.  518 ;  8  Q.  B. 
Div.  474. 

Cooper  Willis  in  reply. 

Lord  Altxbstome,  M.B.— Upon  the  first  point 
in  this  case — namely,  as  to  whether  or  not  there 
was  a  good  judgment  against  John  Wenham — 
there  really  is  no  doubt.  Order  XLVIII.A,  rr.  1 
and  4,  establish,  to  my  mind,  perfectly  clearly 
that  where  you  have  served  a  partner  and  obtained 
judgment  after  proper  service,  or  where  he  has 
appeared  in  person,  then  that  judgment  is  a 
judgment  which  can  be  enforced  against  him. 
Then  there  remains  perhaps  the  more  important 
point,  whether  or  not  there  was  a  defect  in  the 
bankruptcy  notice,  founded  on  the  judgment, 
which  prevents  the  baukruptcy  proceedings 
being  good.  The  facts  are  these :  The  firm  was 
dissolved  on  the  18th  Not.  1899 ;  the  writ  in  the 
action  was  issued  on  the  8th  Dec.  against  the 
firm,  but  in  respect  of  goods  which  on  tne  face  of 
the  writ  were  supplied,  and,  for  the  purpose  of  the 


judgment  it  may  be  taken  were  supplied,  before 
the  partnership  was  dissolved.  I  have  no  doubt 
that  these  proceedings  are  strietiy  in  order,  in 
accordance  with  the  true  meaning  of  sect.  115  of 
the  Bankruptcy  Act  1883,  which  provides  that 
"  any  two  or  more  persons  being  partners,  or  any 
person  carrying  on  business  under  a  partnership 
name,  may  take  proceedings  or  be  proceeded 
against  under  this  Act  in  the  name  of  the  firm." 
I  think  those  words  "  being  partners  "  are  intended 
to  mean  "  who  have  carried  on  business  in  partner- 
ship for  the  purpose  of  the  liability  which  is 
sought  to  be  enforced."  I  do  not  think  that  any 
dissolution  would  enable  partners  to  get  rid  of  the 
obli^tion  or  liability  to  have  proceedings  taken 
against  them  under  sect.  115,  if  those  proceedings 
were  intended  to  enforce  against  them,  and  against 
the  members  of  the  firm,  a  partnership  debt.  For 
this  purpose,  I  think  the  true  meaning  of  sect.  115 
is,  that  u  persons  are  partners  in  a  business,  bank- 
ruptcy proceedings  can  be  taken  against  them  for 
a  partnership  debt  in  the  partnership  name 
although  the  partnership  haa  been  dissolved.  It 
is  said  that  is  not  the  meaning  of  the  section 
because  of  rule  262  of  the  Bankruptcy  Rules  1886, 
which  provides  that  "a  receiving  order  made 
against  a  firm  shall  operate  as  if  it  were  a 
receiving  order  made  Against  each  of  the  peraoos 
who  at  the  date  of  the  order  is  a  partner  in  that 
firm."  I  do  not  think  that  rule  cuts  down  the  rights 
and  liabilities  which  arise  from  the  langnaoe  of 
sect.  115.  Therefore,  so  far  as  the  prooeedings 
are  concerned,  I  think  that  there  was  no  objec- 
tion to  the  bankruptcy  notice  being  headed,  or 
being  directed  to,  "  Wenham  Brothers,"  although 
as  a  matter  of  fact  at  the  time  when  the  notioe 
was  issued  "  Wenham  Brothers  "  were  no  longer 
in  partnership.  It  does  not  matter  for  this 
purpose  whether  the  creditor  knew  it  or  not,  and 
it  would  be  strange  if  a  private  dissolution  could 
put  an  end  to  the  right  of  the  creditor.  The 
claim  waa  againat  them  while  they  were  partners, 
"  being  partners  "  meaning  being  in  partnership 
for  the  pnrpoae  of  their  Uability  to  have  bank- 
ruptcy prooeedings  taken  against  them.  Then 
as  to  par.  (g)  of  sub-sect.  1  of  sect.  4  of  the  Bank- 
ruptcy Act  1883  under  which  the  bankruptcy 
notice  is  issued :   It  is  true  that  it  has  been  the 

Eraotioe  to  follow  the  judgment  in  the  notioe; 
ut  it  haa  not  been  sufBciently  borne  in  mind 
that  rule  136  of  the  Bankruptcy  Rules  1886  pro- 
vides that  "  a  bankruptcy  notice  shall  be  in  the 
form  No.  6  in  the  appeudix,  with  such  variations 
as  circumstances  may  require."  Now,  form  No.  6 
may  be  addressed  to  "  A.  B.  or  A.  B.  and  Co.," 
and  it  states  that  judgment  has  been  obtained. 
I  can  see  no  reason  why  it  should  not  be  indicated, 
on  the  face  of  the  bankruptcy  notice,  that  it  is 
directed  to  the  membera  of  the  firm  by  name, 
although  the  body  of  it  must  follow  the  judgment. 
I  think  that  ia  a  variation  which  might  be  contem- 
plated by  the  rnlea.  It  ia  ouite  clear  there  is  no 
substance  in  the  objection,  oecause  the  judgment 
mentioned  in  the  bankruptcy  notice  was  a  judg- 
ment which  had  been  obtained.  It  is  the  judg- 
ment referred  to,  and  it  was  a  judgment  which,  as  I 
have  already  said,  could  be  enforced  against  John 
Wenham.  The  only  point  which  it  is  suggested 
is  misleading  is  that  it  is  headed  and  addressed 
.to,  and  is  sent  to,  "  Wenham  Brothers."  It  was 
served  personally  on  each  of  tbem,  and,  unless  the 
view  I  take  of  sect  115  of  the  Bankruptcy  Act  ia 
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right,  the  appellant  mnat  contend  that  separate 
prooeedin)^  on  a  separate  notice  mast  be  taken, 
poanbly  involTUig  a  separate  action  and  judgment ; 
and  that  no  person  haying  proxwrly  obtained  the 
judgment  ammst  "  Wenham  Brothers,"  although 
li  waB  bin£ng  against  the  individnal  partners, 
ootdd  lodge  a  bankruptcy  notice  addressed  to  the 
indiTidual.  In  one  breath  he  says,  "  You  must 
follow  the  judgment."  Tet  he  sajrs,  "  Tou  mnat 
not  make  it  diear  that  the  jndnnent  is  going 
to  be  enforced  against  the  indlTidoal."  I  also 
think  under  the  oircumBtanoeB  of  the  case  that 
it  was  a  formal  defect  which  oonld  have  been 
cured  under  aeot  143  of  the  Bankroptoy  Axst  1883. 
John  Wenham  was  under  a  liability  to  satisfy 
this  JQdgment.  He  was  personally  served.  Hie 
was  told  it  was  in  respbct  of  a  debt  incurred 
whilst  he  was  a  partner  of  "  Wenham  Brothers," 
and  there  is  no  possible  reason  why,  in  the  lan- 
guage of  sect.  143,  "  substantial  injuistioe  has  been 
caused  by  the  ddlect  or  irregularity,"  and  I  see 
DO  reason  why  the  heading  (if  that  is  the  proper 
designation  to  be  ^ven  to  the  words)  should  not  be 
amended.  There  la  no  substance  in  the  technical 
objection  raised,  and  I  think  that  the  dedsiou  of 
the  Divisional  Court  was  right. 

BiOBT,  L.J. — I  am  unable  to  see  what  ground 
of  complaint  John  Wenham  can  possibly  have 
(mder  the  circumstances  of  thti  case,  treating  the 
ground  of  complaint  as  meaning  any  difSoulty  or 
perplexity  or  trouble  that  he  ooufd  be  caused. 
There  have  been  general  Buggestions  of  course, 
bat  I  have  not  heard  any  particular  difflctilty  ex- 
plained. True  it  is  tluit,  though  there  is  no 
solid  ground  of  complaint,  it  would  be  in  certain 
^iivumstances  quite  enough  to  show  that  the  pro- 
vimons  of  the  Bankruptcy  Act,  and  the  rules 
vnder  it,  have  not  been  complied  with.  Techni- 
«ally  such  an  objection  would  be  open  to  John 
Wenham.  But  how  are  we  to  treitt  that?  Persons 
who  carry  on  business  under  a  firm  name  in  effect 
Iwld  ont  to  those  persons  with  whom  tbey  do 
hosinees  that  they  can  have  their  rights  enforced 
on  the  basis  of  the  firm.  It  has  in  many  oironm- 
stances  been  held  that  they  are  not  at  liberty  by  a 
diiscdution  effectually  to  alter  that  state  of  thix^gps. 
I  need  only  refer  to  Order  XLVIII.A,  which 
does  not  appear  to  lay  down  anything  new,  but  to 
recognise  effectually  what  was  weU-known  law 
before — viz.,  that  people  canaot  alter  in  sub- 
stance their  relations  to  their  creditors  on  the 
xnonnd  that  they  have  dissolved  partnership. 
Order  XLVIII.A  is,  no  doubt,  a  particular  appli- 
cation of  that  for  the  purposes  of  the  H^h 
Court,  and  I  agree  that  qua  rule  it  cannot  be  in- 
trodnoed  into  bankruptoy.  It  was  not  intended 
for  tltat  purpose.  Baiikraptcv  has  its  own  rules 
of  prooednre ;  but  the  rule  which  is  the  founda- 
tim,  and  I  nunr  say  in  a  sense  the  justification, 
ci  Order  XL  VIII.A  is  a  rule  of  equity — at  any 
nte,  a  rule  of  general  law — and  those  rules  are 
roles  both  of  law  and  of  equity,  and  are  per- 
petaally  dealt  with  in  bankruptcy,  though  not 
npeated  in  the  Bankruptcy  Acts  or  rules.  Then, 
that  being  so,  the  judgment  against  "  Wenham 
Brothers"  operated  under  the  circumstances  to 
chaige  John  Wenham  separately.  Wliy  there 
should  not  be  a  bankruptcy  notice  founded  on 
that  jndCTient,  I  am  unaole  to  see.  I  think  Mr. 
Oooper  WiUis  is  right  in  saying  that  yon  must 
follow  the  judgment.  It  would  not  be  wise,  or 
pwhapa  even  permissible,  to  vary  so  much  from 


the  judgment  as  to  include  in  the  notice  the 
individual  names  of  the  members  of  the  firm,  bat 
I  think  it  must  be  right  to  issue  a  notioB  to 
"  Wmham  Brothers  "  and  to  call  upon  "  Wenham 
Brothers  "  to  defend  that  notice  in  such  a  wav  as 
is  pointed  out  by  the  notice  itself,  and  the  deci- 
sions upon  it.  I  am  unable  myself  to  see  that 
there  is  any  technical  difficulty  when  the  matter 
is  thoroughly  considered,  and  therefore  I  am  con- 
strained to  sav  that,  inm^  opinion,  the  judgment 
of  the  court  Wow  is  qnite  right,  and  that  this 
appeal  fails. 

OOLLiNS,  L.J. — I  cannot  say  that  I  feel  so  clear 
upon  the  question  of  the  teohi^cal  difficulty  as 
my  learned  brothers  do  in  this  case.  It  seems,  to 
me  there  is  a  prima  facie  technical  difficulty,  but 
I  think  it  is  one  which  comes  within  sect.  l43  of 
the  Bankruptcy  Act  1883,  and  I  think  that 
obviously  no  injustice  will  be  done,  and  that  John 
Wei^am  has  no  sort  of  claim  at  law  or  equity 
that  that  section  should  not  be  used  against  bim. 
Bnt,  apart  from  that,  I  have  not  altogether  got 
over  my  misgivings  as  to  the  technical  difficulty. 
The  provisions  for  suing  a  firm  are  no  doubt 
recognised  by  the  law  which  gpovems  these  courts, 
and,  in  my  opinion,  a  perfectly  good  judgment  was 
obtained  under  the  rales  against  John  Wenham 
and  his  brother,  they  having  been  members  of  the 
firm  which  was  dissolved.  But  then,  when  we 
come  to  the  bankruptcr  proceedings,  we  get  into 
a  new  code.  We  find  the  bankruptcy  statute 
dealing  with  the  case  of  a  desire  on  the  part  of 
partners  to  make  another  person  bankrupt,  or  on 
the  part  of  somebody  to  make  the  partners  bank- 
rupt. Certain  machinery  in  bankruptcy  is_  pro- 
vided for  80  do^ng,  and  without  that  machinery 
yon  could  not  accomplish  that  purpose  in  bank- 
ruptcy. It  must  be  done  under  the  machinery  of 
the  Bankruptcy  Act.  It  seems  to  me  that  the 
machinery,  whether  by  oversight  or  not,  of  sect.  115 
only  contemplates  proceedings  by  partners  at  the 
time,  or  against  partners  at  the  time  of  the  pro- 
oeedings.  It  provides :  "  Any  two  or  more  persons 
being  partners,  or  anv  person  carrying  on  busi- 
ness under  a  partnerahip  came,  may  take  proceed- 
ings, or  be  proceeded  against,  under  this  Act  in 
the  name  of  the  firm,  bnt  in  such  case  the  court 
m^,  on  application  by  any  person  interested, 
orcfer  the  names  of  the  persons  who  are  partners 
in  such  firm,  or  the  name  of  such  person,  to  be 
diaoloeed  in  such  manner  and  verified  on  oath,  or 
otherwise  as  the  court  may  direct."  Then  the 
prooeedinga  are  to  be  a  natural  sequence  of  the 
bankruptcy  proceedings  under  the  Act  against 
the  firm  named — namely,  a  receiving  order  follow- 
ing upon  it.  Then  rule  262  says :  "  A  receiving 
order  made  against  a  firm  shall  operate  aa  if  it 
were  a  receiving  order  made  against  each  of  the 
persons  who  at  the  date  of  the  order  were  partners 
in  that  firm."  It  contemplates  proceedings  only 
against  persona  who  are  partners  at  the  time.  It 
is  only  by  putting  some  slight  strain  on  the  words 
of  the  section  that  yon  can  get  it  to  mean  persons 
who  were  partners  at  one  time,  bnt  who  were  not 
at  the  time  the  proceedings  were  taken.  It 
seems  to  me  that  the  143rd  section  of  the  Bank- 
ruptcy Act  1883  amply  covera  this  particular 
case.  Therefore  I  agree  with  my  learned  brothers 
that  this  decision  mnat  be  affirmed  with  costs. 

Solicitors  for  the  debtor,  Mann  and  Crump. 
Solicitor  for  the  creditors,  /.  V.  PkHpott, 
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Thunday,  July  19. 

(Before  Smith  and  Williams,  L.JJ.) 

St.  Jamxs'b  Hall  Limited  «.  London  Oountt 

Council,  (a) 

appeal  FBOM  the  queen's  bench  DITiaiON. 

PraeHee — If^waeiitm — Action  to  restrain  proeeed- 
ingt  undor  Metropolis  Management  Act  1878, 
a.  11 — Interim  injtmetion. 

Beet.  11  of  the  Metrmoolie  Management  Aet  1878, 
providea  that  the  Metropolitan  Board  of  Work*, 
who  toere  ttuseeeded  by  the  London  County 
CouneU  in  1889,  may  by  written  notice  require 
the  owner  of  a  place  of  public  retort,  which  ie  »o 
structurally  defective  that  apeeial  danger  from 
fire  may  reivit  to  the  puSUc,  to  make  such 
alterations  in  the  premises  as  may  be  necessary 
to  remedy  such  defect ;  and  impow*  a  penalty 
of  502.  for  default  in  eomplianee  trith  the  notice, 
and  ofoLfor  every  day  during  which  the  default 
continues;  and  promdes  that  the  owner  may 
appeal  against  the  noiioe,  whuA  appeal  shaU 
be  referred  to  arbitration.  By  sect.  23,  the 
penalties  are  recocerahle  by  summary  proceedings 
M/br«  a  magistrate. 

r»1885  (he  board  served  a  notice  on  the  defen- 
dants, under  sect,  11,  regvirin^  them,  to  make 
certain  structural  aUeratwns  tn  the  premises, 
and  the  defendants  complied  with  the  require- 
ments of  that  notice.  In  May  1890  the  London 
County  CouneU  served  another  notice  upon  the 

Sfendants,   under   seet.  11,  requiring  certain 
terations  in  the  same  premises. 
The  defendants  gone  notice  of  appeal  under  pro- 
test, and  commenced  this  action  for  a  declara- 
tion that  the  defendants  had  no  power  to  give  a 
second  notice  under  sect.  11,  and  for  an  injunc- 
tion restraining  them  from  tcJcing  any  proceed- 
ings upon  the  notice. 
Held,    that    an    interlocutory    injunction   mdght 
properly  be  granted  restraining  the  defendants, 
until  the  trial,  from  taking  any  proceedings  in  the 
arbitration  upon  the  plaintiffs'  appeal  against 
the  notice. 
This  was  an  appeal   bj  the   London    County 
Council  from  an  order  of  Bnoknill,  J.,  at  cham- 
bers, sraatinK  an  interim  injnnotaon  until  the 
trial  of  the  ac^on. 

In  1885  the  Metropolitan  Board  of  Works,  who 
were  the  predeoessora  of  the  London  County 
Council,  served  a  notice  upon  the  plaintifn 
requiring  them  to  make  certain  alterations  in 
their  premiaea  under  sect.  11  of  the  MetiopoUs 
Management  Act  1878. 

The  plaintiffs  complied  with  the  terms  of  that 
notice,  and  expended  about  7000L  upon  the 
premises. 

In  May  1900,  the  London  County  Council,  who 
had  BuooiBeded  to  the  powers  of  the  Metropolitan 
Board  of  Works,  served  a  notice  upon  the  plaintiSs 
requiring  them  to  make  certain  alterations  in  the 
Biune  premises,  under  sect.  11. 

The  plaintiffs  at  onoe  objected  that  there  was 
no  power  to  serve  a  second  notice  under  sect.  11 
when  the  requirements  of  the  first  notice  had  been 
complied  with. 

The    Metropolis    Management  and   Building 
Acts  Amendment  Act  1878  (41  &  42  Vict.  c.  32) 
provides : 
S«ot.  11. — ^Wbenevsr  it  appssrs  to  tiie  board  <luit  any 
'al  Beported  by  J.  H.  Wnjum,  Eaq.,  BarTlstei>«t-Law. 


home  or  other  place  of  pnblio  reaort  within  the  metro- 
polis which  WM  at  the  time  of  the  passing  of  this  Aot 
aathorised  to  be  kept  open  for  the  public  performanoe 
of  stage  plays,  and  which  is  kept  open  for  snoh  piin>oBe, 
nnder  the  aothority  of  letters  patent  from  Her  Majeatyr 
her  heirs,  saooeasors,  or  piedeoeasors,  or  of  a  lioenae 
granted  by  the  Lord  Chamberhun  of  Her  Hajast^'a 
Household  for  the  time  being,  or  by  jastioes  of  the  peace, 
or  that  any  honse,  room,  or  other  plaoe  of  pablio  resort 
within  the  mettopolis,  oontaining  a  snperfioial  area  for 
the  aooommodation  of  the  pablio  of  not  less  than  ftve 
hnndted  aqnare  feet,  whidi  was  at  the  time  of  the' 
passing  of  thia  Act  anthorised  to  be  -  kept  open,  and 
which  is  kept  open,  for  dancing,  mnsio,  or  other  pnblio 
entertainment  of  the  like  kind,  nnder  the  aathority  of  a 
Uoeoce  granted  by  any  court  of  quarter  sessians,  is  so 
defective  in  its  stmotnre  that  speoial  danger  from  Are 
may  leaolt  to  the  pablio  freqaentiDg  the  same,  then  aad 
in  every  snoh  case  the  board  may,  with  the  consent  of 
the  Lord  Chamberlain  in  the  oaae  of  theatres  nnder  hia 
jarisdiotian,  and  of  Her  Majesty's  Principal  Seoreiary  of 
State  in  all  other  oases,  if  in  the  opinion  of  the  boaid 
snoh  slruulural  defects  can  be  remedied  at  a  moderate 
expenditure,  by  notice  in  writing,  require  the  owner  of 
snoh  hoose,  room,  or  other  place  lnq>t  open  for  any  of 
the  porpoaes  aforoaaid,  nnder  snoh  authority  as  aforesaid, 
to  luke  anoh  alterations  therein  or  thereto  as  may  be- 
nsoassaty  to  remedy  saoh  defects  within  a  reasonable- 
time  to  be  spedfled  in  snoh  notice ;  and  in  case  saoh 
owner  fails  to  comply  with  the  requirements  cf  suob 
notice  within  snoh  reasonable  time  as  aforesaid,  ha  sliaU 
be  liable  to  a  penalty  not  exceeding  fifty  pounds  for  snob 
default,  and  to  a  f nrilier  penalty  of  five  pounds  for  evsfry 
day  after  the  first  day  after  the  expiration  of  snob 
reasonable  time  as  aforesaid  during  which  snoh  deCaalt 
oontinnes :  Provided  always,  that  any  aoch  owner  may, 
within  fourteen  days  after  the  receipt  of  any  such  notice 
as  aforesaid,  serve  notice  of  appeal  against  the  same 
upon  the  board,  and  thereupon  snoh  appeal  shall  be 
referred  to  an   arbitrator    to    be    appointed  by  Her 
Kajasty's  First  Ckimmissioner  of  Works  at  the  request 
of  either  party,  who  shall  hear  and  determine  the  saiaCr 
and  may,  on  such  evidence  as  he  may  think  satisfaotor7, 
either  confirm  the  notioe  served  by  the  board,  or  may 
confirm  the  same  with   snoh  modifioationa  as  he  may 
think  proper,  or  refuse   to  confirm  the   same,  and  the- 
decision  of  snoh  arbitrator,  with  respect  to  the  require- 
ments contained  in  any  such  notioe,  and  the  reaaonable- 
neaa  of  the  same,  and  the  persons  by  whom  and  the- 
proportions  in  whioh  the  costs  of  such  arbitration  are  to 
be  paid,  shall  be  final  and  conclusive  and  binding  upon, 
all  parties.     In  case   of   an  appeal  against  any  snclk 
notioe,  compliance  with  the  requirements  of  the  same- 
may  be  poetponed  until  after  the  day  upon  whioh  snoh 
appeal  shall  be  decided  as  aforesaid,  and  the  same,  if 
confirmed  in  whole  or  in  part,  shall  only  take  effect  aa 
and  from  suoh  day. 

Sect.  83. — Every  penalty  imposed  by  Part  I.  and 
Part  HI.  ot  this  Aot  may  be  reoovered  by  sammaiy 
proceedings  before  any  justioein  like  manner  and  subjeot 
to  the  like  right  ot  appeal  aa  if  the  same  were  a  penalty 
recoverable  by  sammary  proceedings  nnder  the  Metnq;>olis 
Management  Act   1855,   and  the  Acts   amending  the- 


The  plaintiffs,  under  protest,  within  fonrteen 
days  after  service  of  the  notioe,  gave  notioe  of 
appeal  against  it  to  the  London  County  Council,, 
in  accordance  with  the  provisions  of  sect.  11. 

The  plaintiffs  then  commenced  this  action 
against  the  London  County  Council,  claiming  sl 
declaration  that  the  defendants  had  no  power  to 
serve  a  second  notice  under  sect.  11,  and  asking 
for  an  injunction  restraining  the  defendants  fronL 
taking  auT  proceedings  upon  the  notice. 

Upon  the  application  of  the  plaintiffs,  Bnck- 
nill,    J.,   at  oiuunbers,    granted   an   injunction 
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Teafaraiiiiiig  the  dafendanta,  until  the  trial  of  the 
actton,  from  taking  any  proceedings  npon  the 
notioe. 
The  defendants  appealed. 

¥.  ¥.  DaUhf  for  the  ajqieUanta.— An  interim 
injmiotion  on^ht  not  to  have  been  granted  in  this 
caae.  Aasnining  that  the  court  hais  jnzisdiotion 
to  grant  an  injanotion  in  snoh  a  case  aa  this,  yet 
the  aothoritiea  ahow  that  the  court  will  not 
ezeroiae  that  jariadiotion,  but  will  r^nae  to  grant 
an  injanotion  where  the  olaim  is  in  snbatanoe 
merely  a  claim  for  an  injanotion  to  reatrain  sum- 
mary proceedinga  before  a  magistrate  under  a 
statute  which  baa  proTided  that  questions  aiiaing 
nnder  the  atatate  anall  be  determined  by  a  magia- 
trate.  In  the  present  case  it  is  provided,  bj 
aeot.  23  of  the  Act,  that  a  magistrate  ahaU 
determine  qnestiona  ariaing  nnder  «eot.  11.  The 
reference  to  arbitration,  proTided  for  in  aeot.  11, 
deals  only  with  the  detaus  of  the  notice,  and  all 
proceedings  for  enforcing  the  notioe,  and  all 
qoestiona  aa  to  tiia  validity  of  the  notice^  must 
be  taken  and  determined  before  a  magistrate.  In 
Qrand  Junetion  Waierwork*  Company  v.  Hamvton 
Urb«M  Dutriet  CouneU  (78  L.  T.Bep.  678;  (1^8) 
2  Oh.  331),  all  the  authoritiea  were  fully  con. 
aidered  by  Stirling,  J.,  and  that  learned  judge 
stated  the  rule  to  m,  that  the  court  will  not  mto-- 
fere  by  way  of  injunction  or  declaration  of  right 
where  the  LegisJature  has  provided  a  mode  of 
prooedore  befoT«  a  manstrate,  nnleaa  in  very 
spedal  dreumstanoes.  That  ia,  there  must  be  some 
apeoial  equitable  gronnda  exiating  before  the  court 
inll  intenere.  If  the  action  is  one  which  does  no 
more  than  olaim  a  declaration  and  an  injunction, 
the  conrt  will  not  interfere  to  prevent  tne  ques- 
tion between  the  parties  being  determined  in  the 
manner  ^inted  out  by  the  Legislature,  although, 
if  there  la  a  pro^ly  oonatitated  action  before 
the  court  in  which  some  right  of  propertv  is 
involved,  the  oonrt  will  deal  with  tiie  whole 
matter: 

Auddand  v.  W»$tmintter  Board  of  Works,  26  L.  T. 
Bq>.  961 ;  L.  Bap.  7  Ch.  597; 

Kmr  v.Prttton  Corporation,  6  Ch.  Div.  468 ; 

BtSley  V.  Batu,  42  L.  T.  Bep.  41;  IS  Ch.  Div. 
498; 

Stannard  v.  Vtttry  of  St.  Gtiw,  Camberwell,  46 
L.  T.  B«p.  248 ;  20  Ch.  Div.  190. 

In  the  present  case  it  is  not  aivgested  that  there 
are  any  special  equitable  gronnos  for  the  interfer- 
enoe  m  the  coiut.  Thne  are  aathorities,  in  a 
different  class  of  case,  that  where  a  statute  pro- 
vides for  special  proceedings,  an  action  cannot  be 
bionght  in  the  High  Ooxat  to  d^ermine  a  ques- 
tion whidt  ought  to  be  determined  in  the  special 
proceedings: 

Bamuiough  v.  Brown,  76  L.  T.  Bep.  797 ;  (1897) 
A.C.  615; 

Baattr  v.  London  County  Council,  68  L.  T.  Bep. 
767. 


waa    not 


787. 

Koraee  Avory,  for  the  respondenta, 
.  called  apon  to  argue. 

Smith,  L.J. — Tliis  is  an  appeal  by  the  London 
County  Council  from  an  order  of  Baoknill,  J.  at 
chamMrs,  granting  an  interim  injunction  until  the 
trial  ot  the  action.  I  have  come  to  the  condnaion, 
after  hearing  the  exhaustive  argument  for  tiie 
appeUants,  uat  this  injunction  may  be  too  wide 
in  its  terms.  In  1885,  nnder  the  powers  con- 
fnred  by  sect  11  of  the  Metropolis  Management 


Act  1878,  the  predecessors  of  the  London  County 
Coundl  gave  notioe  to  the  plaintifCa  to  execute 
certain  structural  alterations  upon  the  premises 
in  question.     The  plaintiff*  executed  and  com- 

?letod  the  whole  of  that  work,  and  spent  about 
0002.    Then,  in  May  1900,  the  London  County 
Council  gave  notice  to  the  plaintiffs  to  make 
certain  struotaral  alterations  in  their  premises 
which   were    to    be   commenced   within    three 
months  from  the  date  of   the   notioe    and   to 
be  completed  within  six  months.    The  plaintiffs 
objected  to  this  notioe,  and  first  of  all  gave  notice 
to  arbitrate  under  sect.  11  of  the  Act.    It  ia,  how- 
ever, clear  to  me  that  that  is  not  enough  for  the 
plaintiffs,  for  the  real  point  which  they  wish  to 
raise  is  whether,  when  the  local  authority  baa  once 
given  a  notioe  nnder  sect  11  which  has  been  com- 
plied with,  the^   can   afterwards  ^ve  another 
notice,  and  require  more  to  be  done,  in  respect  of 
tixa  same  premises.    That  is  the  real  point,  and 
it  ia  a  very    important    point.    The    plaintiffs 
thought  that  their  best  course  wa»  to  bring  an 
action  acainatthe  London  County  Council  aaking 
for  a  dedaration  that  the  London  County  CouncU 
were  not  entitied  to  give  this  notioe,  and  also 
asking  for  an  injunction  to  restrain  all  further 
proceedings  upon  the  notioe.     That  action  was 
commenced  on  the  11th  May,  and  it  is  a  perfectiy 
competent  action.    The  pMntilfs  then  took  the 
ordinary  step  of  applying  for  an  interim  injunc- 
tion, until  the  tnal  of  the  action,  restraining 
the    defendants    from  teking   any  proceedinga 
upon  the  notice.    In  such  a  caae  the  judge,  if  w» 
plaintiff  shows  some  prima  facte  caae,  without 
finally  deciding  the  question,  oonaldera  whether 
he  will  grant  an  injunction  or  not.     I  think 
that  this  point  does  require  consideration,  and 
I  will  say  no  more.    Buoknill,  J.  thought  so,  and 
made  an  order  for  an  injunction  restruning  all 
prooeedi^s  upon  the  notice  until  the  trial  of  the 
action,    n  is  contended  that  the  learned  judge 
had  no  power  to  do  so.    Many  cases  have  been 
cited,,  and  it  has  been  argued  that  those  oases 
have  decided  that  a  party  cannot  get  aa  injunc- 
tion to  restrain  ];>roceeding8  before  a  magistrate  to 
dedde  the  question  which  is  being  raised  in  the 
civil  action.    The  case  of  Orcmd  Junetion  Water- 
worht     Company   v.   HampUm    Urban   Diatriet 
Cottneil  (78 X.  T.Bep.  673;  (1898)  2  Ch.  331), 
decided  by  Stirling,  J.  is  very  dear,  and  does,  I 
think,  lay  down  the  rule  that  there  must  be  an 
exceptional  case  in  order  to  get  an  injunction 
where  tiie  Legislature  has  provided  a  summaiy 
remedv  before  a  magistrate.    In  this  case,  how- 
ever, uie  plaintiffs  want  an  injunction  to  restrain 
proceedings  in  the  arbitration  upon  the  notioe.    I 
feel  some  doubt  whether  the  real  pdnt  can  be 
dedded  dther  by  the  arbitrator  or  by  a  mag^ 
trate — that  is,  the  point  whether  a  second  notice 
can  be  given  under  sect.  11.    In  order,  however, 
to  avoid  any  difficulty  or  any  appearance  of  con- 
flict wiUi  anything  tiiat  was  said  by  Stirling,  J. 
in    Qrand  Jtmetion    Watenoorkt    Company    v. 
Hampton  Urban  Dutriet  Cotmeil  (ubi  tup.),  we 
will  mould  this  injunction  so  as  to  limit  it  to  pro- 
ceedings in  the  pending  arbitration  until  the  trial 
of  the  action  or  further  order.    Thia  appeal  will 
therefore  be  dismissed. 

Williams,  L.J. — I  quite  agree;  except  as  to  a 
narrow  point  of  practice,  the  question  in  this  case 
is  decided  by  Attekland  v.  Wettminster  Board  of 
Works  (26  L.  T.  Bep.  961 ;  L.  Bep.  6  Ch.  597), 
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■whioh  u  quoted  by  Stirlinsi  J-  in  Grand  Jtmetion 
WaUrwone*  Company  v.  Hampton  Urban  Ditirict 
Council  {ubi  $tip.).  In  that  oaae  James,  L.J.  said  : 
""I  have  no  doabt,  therefore,  that  it  ia  a  oare 
proper  for  this  oonrt  to  decide  once  for  all,  instead 
of  obliging  Lord  Anokland  to  go  before  a  magis- 
trate and  diacusB  before  him  the  question  of  juria- 
diotiou  and  the  difficult  oonstraotion  of  these 
Aots  of  Parliament,  and  then  to  carry  the  case  to 
the  Goort  of  Queen's  Bench  by  eertiorari,  or  to 
take  some  other  step  to  get  it  finally  decided  " ; 
and  MeUish,  L.J.  said :  "  I  am  further  of 


pixuon 
that  this  court  has  jurisdiction  to  grant  relief  in 
this  case.  The  district  board  threatens  that,  if 
Lord  Anckland  should  erect  stables  on  the  hmd, 
"they  will  pull  them  down.  It  is  tna  that  they 
must  first  go  before  a  magistrate.  If  they  do,  he 
will  probiibly  tell  them  that  he  has  no  jurisdic- 
tion ;  for  it  seems  to  me  perfectly  dear  that  he 
has  no  jurisdiction  under  this  section.  But  I 
think  Lord  Auckland  is  entitled  to  say  '  I  will 
not  wait  to  see  whether  a  majpstrate  will  decide 
rightly  or  wrongly  as  to  his  ]nrisdi<^on  in  this 
case ;  I  will  not  go  before  a  magistrate  at  all,  but 
I  will  go  into  the  Gourt  of  Ghanoery  for  an 
injunction  to  restrain  you  from  pulling  down  my 
stables  in  a  case  where  you  hare  no  power  to  puU 
them  down.' "  Apparently,  therefore,  the  whole 
pointwas  decided  in  ^ueJcIandr.  Wettmiiuter  Board 
of  Workt  (ubi  sup.)  as  to  oases  in  which  tliere  is  no 
. jurisdiction.  In  Hedley  ▼.  Baiea  (42  L.  T.  Bep. 
41;  13  Gh.  Dir.  498),  Jessel,  M.B.  said  that  it 
often  might  be  convenient  to  grant  an  injunction 
instead  of  sending  the  applicant  away  to  get  a 
prohibition,  but  that  an  injunction  ought  not  to  be 
granted  except  when  the  court  is  abeady  seLsed 
of  the  matter — that  is,  where  there  is  not  merely  a 
claim  for  a  declaration  of  right.  It  seems  to 
me  that  those  observations  do  not  apply  in  the 
present  case  where  there  is  a  pending  aroitration 
which  may  cause  great  and  useless  expense  if  it 
proceeds  at  present.  In  those  cironmstaoces  the 
plaintiffs  ask  to  be  relieved  from  incurring  that 
expense  while  this  action  is  pending  to  question 
-the  validity  of  the  notice  which  would  form  the 
basis  of  the  arbitration.  I  agree,  therefore,  that 
the  injunction  should  be  allowed  to  stand  in  the 
more  limited  form  to  restrain  proceedings  in  the 

arlntration.  .        ,  ,.  , 

Appeal  dumuaed. 

Solicitor  for  the  appellants,  W.  A.  Blaaland. 
Solicitors    for    the    respondents,      WHkinson, 
Howlett,  and  Wilkinson. 


HIGH    COURT    OF   JUSTICE. 

CHANGERT  DIVISION. 

Wednesday,  July  18. 

(Before  Kkkewich,  J.) 

PiPiN  V.  BBuriBB.  (o) 

■Conflict  of  laws — Foreigner — Domieil — WiU — 

Leaseholds— WiUs  Act  1837  (1  Viet.  c.  26),  ».  9. 
A  testator,  a  French  subject,  domiciled  in  France, 
in  1890  made  in  France  a  holograph  wiU  in  the 
French  form  and  language,  whereby  he  gave  to 
C.  L.  his  beneficial  interest  in  a  leasehold  house 
in  England.     The  vnU  was  not  attested  by  any 

(a)  B«ported  by  TRJLScia  E.  Ady,  Esq.,  E«RUter-at-I«w. 


witness,  but  was  valid  aeeorditig  to  the  lam  of 
France.  The  testator  died  tn  1896,  and  in  1897 
letters  of  administration  with  the  wiU  annexed 
were  granted  by  the  Proheite  Divisicn  to  E.  P.  B. 
Held,  that  the  letuehold  mettuage  being  part  oj 
the  soil  of  Englemd,  and  therefore  as  much  an 
interest  tn  land  as  if  it  was  freehold,  was  not 
disposed  of  by  a  wUl  which  did  not  eompiy 
with  the  formalities  presoribed  by  the  Wills  Act, 
notwithstanding  thai  the  will  had  been  recognised 
as  a  disposition  admissible  to  probate,  so  that 
the  admxnietrator  could  daim  under  the  aufho- 
rity  of  the  Probate  Division. 

Aduinibtratior  action  :  questions  of  law  to  be 
argued  by  order. 

The  action  was  brought  by  the  next  of  kin  of 
Gharles  Yillette,  deceased,  against  Edonard  Paul 
Bmyere,  the  administrator  with  the  will  annexed 
of  the  estate  of  Gharles  Yillette,  and  Gharles 
Larnaade,  the  legatee  under  the  will,  claiming 
that  it  might  be  declared  that  the  testator  died 
intestate  so  &r  as  r^arded  his  share  of  and  in  a 
certain  leasehold  messuage  and  premises,  No.  158, 
New  Bond- street,  in  the  county  of  London,  and 
that  the  proceeds  arising  from  the  sale  thereof 
might  be  divided  among  his  next  of  kin,  and  that 
if  and  so  far  as  might  be  necessary  his  estate 
might  be  administered  under  the  direction  of  the 
court. 

Questions  of  law : — (a)  Whether  the  beneficial 
interest  of  Gharles  Yillette,  a  French  subject^ 
and  domiciled  in  France  at  the  dates  of  his  will 
and  death,  in  a  leasehold  messuage  in  England 
passed  by  virtue  of  his  unattested  will  to  the 
defendant  Gharles  Lamaude,  the  specific  legatee 
thereof;  or  (6)  whether  Gharles  Villette  died 
intestate  as  to  his  beneficial  interest  in  the  lease- 
hold messuage. 

Statement  of  fsots : — For  the  pnzpoM  of  dstanniniag 
the  above-stated  qnestioiis  of  law  and  for  that  purpose 
only,  the  above-named  plaintUfa  and  defendants  by  their 
respeotive  ooonsel  hereby  m«ke  the  following  admis- 
eiona :  (1)  That  Charles  Villette  in  the  pleadiugv  in  this 
action  moitioned  wee  a  French  eabjeot,  having  his 
domioil  of  origin  in  France,  and  that  at  tiie  respective 
dates  of  bis  will  and  death  hereinafter  mentioned  he  was 
domioiled  in  France.  (2)  That  the  said  Charles  Villette 
was  at  the  dates  of  his  will  and  death  beneficially  entitled, 
as  hereinafter  mentioned,  to  fonr  fifteenth  otherwise 
•f^M!  P"ta  or  shares  in  the  leasehold  meaanage.  No. 
158,  New  Bond-street,  mentioned  in  paragraph  1  dF  the 
statement  of  daim.  (3)  That  at  the  dates  of  the  will 
and  death  of  the  said  Charles  Villette  the  said  leasehold 
meesaage  was  as  to  the  fonr  fifteenth  parts  or  shares 
therein  demised  nnto  Frederick  Brooksbaok  Qamett,  bis 
ezeentors,  administrators,  and  assigns,  for  a  term  of 
fort;  yearn  snbjeot  to  the  payment  of  a  certain  yearly 
rent  and  the  performance  of  certain  covenants  and  can- 
ditioas,  flie  said  term  being  perpetoally  renewable  on 
tihe  payment  of  a  fixed  som  by  way  of  fine  every  fonrteen 
years,  and  that  on  the  said  dates  the  fonr  fifteenth  parts  of 
the  said  messnage  were  held  by  the  said  Frederick  Brooks- 
bank  Oamett  npon  trost  for  the  said  Charles  Villette 
absolntely.  (4)  That  the  said  Charles  Villette  made  ia 
France  a  holograph  will  in  the  French  form  and 
language  dated  the  ISth  of  May  1890,  whereby  he 
appointed  the  defendant  Edonard  Panl  Bmyire  as  his 
universal  legatee  on  condition  that  he  satisfied  oertaia 
legacies  in  the  said  will  mentioned,  and  settled  the  debts 
dne  by  the  testator,  and  that  among  the  legacies  com- 
prised in  the  said  will  was  a  bequest  whioh  was  expressed 
(in  French  language)  to  the  following  effect :  "  I  give  to 
my  godson  Charles  Ijamaade  (being  the  above-named 
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dafendaat)  the  fonr-fifteanth  whioh  I  poaaaw  in  a  honae 
■itData  at  No.  158,  Now  Bond-atraat,  Londoo,  which  ia 
managed  by  Mr.  Oamatt,  who  naidea  at  4,  Aiityll-road, 
Campdsn-UU,  London."  (5)  That  the  exaontion  of  the 
•aid  win  by  the  laid  Charlea  Villgtte  waa  not  attaated  by 
any  witneaa.  (6)  That  the  laid  Charlea  Villette  died  in 
Paria  on  or  aboat  tha  24th  day  of  September  1895 
withoot  having  altered  or  reroked  hia  laid  will.  (7) 
That  tiie  aaid  will  waa  valid  in  all  reapeota  by  the  law  of 
Fraaoe,  and  waa  duly  ragiatered  in  Paria  on  the  1st  day 
of  Oetober  1895.  (8)  That  on  the  5th  day  of  Febnuury 
1897  lettan  of  adminiatratian  with  the  aaid  will  or  a 
proper  tranalation  of  tha  aaid  will  annexed  of  the 
peiaaoal  eetate  of  the  aaid  CSiariea  Villette  were  granted 
oat  of  tha  principal  regiatiy  of  the  Probate  Diviaion  of 
the  Bigh  Ooort  of  Jaatioa  to  the  defendant  E.  P.  Brayftre. 
(9)  That  the  eatate  of  the  aaid  Charlea  Villette  in 
England  at  tha  time  of  hia  death  oompiiaed,  in  addition 
to  hia  aaid  henaflnial  intereat,  a  debt  due  to  him  from 
tha  aaid  Fradariok  Brookabank  Oamatt  in  reapeot  of 
arreara  of  the  net  annnal  proflta  ariaing  in  reapeot  of  tha 
laid  four  flfteanth  aharea.  (10)  That  the  above-named 
plaintiUkrepreaant  the  next  <^  kin  or  aomeof  them  of  the 
■aid  Charlea  Villette  at  the  time  of  hia  death,  and  that 
they  have  taken  out  lettera  of  admioiatration  in  England 
to  two  of  tha  aaid  next  of  kin,  and  are  alao  entitled  to 
the  peraonal  eatate  of  aneh  next  of  kin  of  the  aaid 
Charba  Villette  nnder  the  Statntaa  of  Diatribntion  in 
Engbad.  (11)  That  the  lettera  of  admlniitration  with 
a  tnnalatian  of  the  will  of  the  aaid  Charlea  Villette 
annexed  ahall  be  aooepted  aa  primary  and  tha  beat 
evidence  of  the  aUd  will  and  of  the  proviaiona  thereof. 

P.  0.  Lawrence,  Q.O.  and  Jaeon  Smith  for  the 
next  of  kin. — LMaeholds  are  Koveroed  hj  the 
lex  loei  ret  ftte :  ( Jormaii  on  WUIb,  5th  edit.,  p.  2 
and  p.  5,  note  (p).  The  beneficial  interest  of  the 
testator  in  this  leasehold  honse  is  imdisposed  of, 
and  passes  to  the  next  of  Un: 

Dioey'i  Conflict  of  Lawa,  pp.  519,  520; 
i>iMea»  V.  Lawion,  60  L.  T.  Bep.  782  ;  41  Ch.  Div. 
394. 
Warrington,  Q.C.  and  H.  J.  H.  Maehay  for  the 
leoatea — U  the  will  is  good  aooordin^  to  the  law 
ofthe  domioil   of  the  testator,  it  will  pass  real 
estate  .- 

Brtmer  v.  JVaaman,  10  Moo.  P.  C.  806,  859  ; 
Westlake  oo  Private  Intamatioiial  Law,  para.  164, 

169; 
flood  V.  Lord  Bamngton,  L.  Bep.  6  Eq.  218  ; 
Be  Price;  Tomlin  v.  Latter,   82   L.  T.  Bep.  79; 

(1900)1  Ch.442; 
fVafes  V.  Lord  Oarbery,  L.  Bep.  16  Eq.  461 ; 
De  FogaseieroM  y.  Duport,  11  L.  Bep.  Ir.  128. 

If  the  will  is  admitted  to  probate,  or  administra- 
ticm  is  granted  with  the  will  annexed,  it  is  the 
dal7  ofthe  executor  or  administrator  to  deal  with 
the  leaseholds  as  the  court  shall  direct.  The 
letters  of  administration  were  properly  nanted  to 
the  defendant  Bmyere,  and  the  defeiraant  Lar- 
nande  is  entitled  to  the  beneficial  interest  of  the 
testator  in  the  leasehold  messuage. 

P.  0.  Latorenee,  Q.O.  replied. 

Kbkbwich,  J. — ^It  might  be  doing  an  injustice 
to  the  defendant  to  say  that  his  contention  goes 
so  tax  as  this,  that  a  wiU  of  a  foreigner  in  order 
to  pass  real  estate  or  chattels  reaiin  England 
need  only  be  a  will  aocording  to  the  law  of  tha 
domidl.  Dot  certainly  I  understand  the  argument 
to  go  to  this  extent,  that  unless  the  will  has  been 
asoertidned  to  be  according  to  the  domidl,  and 
therefore  is  admissible  to  probate,  then  all  ques- 
tions as  regards  real  estate  and  chattels  real 
situate  in  England  cease,   and   the   will  must 


operate  as  if  it  were  to  all  intents  and  purposes 
a  valid  wilL  Belianoe  was  placed  very  strongly  on 
Bremer  r.  Freeman,  in  10  Moore's  Priyy  Council 
Cases,  and  I  was  not  sure  the  one  the  first  state- 
ment of  the  contention  was  not  that  to  adopt. 
That  was  a  decision  in  a  veiy  well-known  case, 
and  I  will  just  read  two  lines  from  the  headnote : 
"The  forms  and  aolemnities  of  a  will  ara 
governed  by  the  law  of  the  domicil  of  tiie 
testator."  That  is  really  all  that  was  decided  in 
that  case  for  the  present  purpose,  but  the  ques- 
tion arose  in  that  Irish  case,  De  Fogassierae  r. 
Duport  (11  L.  Bep.  Ir.  123),  on  the  further  point, 
not  at  all  conflicting,  of  course,  with  Bremer  t. 
Freeman,  but  the  raal  question  waa  whether  the 
testamentary  law  of  England,  being  also  the  law 
of  Ireland  for  this  purpose,  was  applicable  to  h 
will  disposing  of  chattels  real,  so  as  to  make  it 
necessary  that  the  formalities  prescribed  by  tbe- 
Wills  .A!ot  should  be  observed  before  the  wi  1-. 
could  be  regarded  as  valid  for  that  purpose.  It 
arose  there  m  a  peculiar  case.  The  testator  had 
made  a  will  executed  according  to  the  WUls 
Aot  as  we  call  it,  but  it  had  not  beau  made  in  a 
way  which  the  law  of  France  required ,  he  being 
a  French  subjnct  and  domiciled  in  France,  so 
that  the  principle  of  Bremer  v.  Freeman  had  to 
be  applied  precisely  with  reference  to  a  will 
which  oontamed,  amongst  other  dispositions,  a 
disposition  of  chattels  real  in  Ireland,  and  tiie 
court  held  there  that  the  will  must  be  good  as 
regards  the  chattels  real  because  the  will  was 
executed  aocording  to  the  WiUs  Act,  but  that  it 
would  not  be  good  as  regards  ordinary  personal 
estate  because  not  executed  aocording  to  the  law 
of  the  domioiL  Therefore,  adopting  that  rule,, 
they  granted  a  limited  probate— that  is  to  say, 
a  prooate  limited  to  chattels  real — rejecting  the 
will  as  a  will  of  this  personal  estate.  Now,  Mr. 
Dicey  in  his  book  refers  to  that  in  this  way.  He 
refers  to  this  in  a  note  on  page  523 :  "  Tlus  case  - 
is  an  Irish  case  and  refers  to  land  in  Ireland, 
but  undoubtedly  is  sound  in  principle  and 
a^pUes  to  immovables  in  England.  Note  that  the 
will,  which  also  contained  maoeste  of  movables, 
was,  aa  regards  them,  invalid,  as  not  being- 
executed  in  accordance  with  the  testator's  lex 
domicilii."  That  case  therefore  seems  to  me 
'to  be  not  in  any  way  an  answer  to  the 
principle  established  by  the  case  of  Bremer 
y.  Freeman,  which  no  doubt  is  perfecUy  well- 
established  law,  but  to  show  that  it  does 
not  apply  to  real  estate  or  chattels  real,  and, 
more  than  that,  that  because  a  will  is  admissible 
to  probate  it  does  not  by  any  means  follow  that  it  - 
afCeote  immovables  aa  real  estate  or  chattels  reaL 
It  seems  to  be  the  weakness  of  the  defendant's 
case  that  he  relies  upon  Hood  v.  Lord  Barrington 
(«ue.).  There  a  will  had  been  admitted  to  probate, 
and  there  the  executors  under  that  will  proposed 
tosellgiMiexecutors,  and  whether  they  wera  entitied 
to  sell  was  the  question,  and  it  being  questioned 
was  upheld,  and  the  reason  why  it  was  upheld  is 
explained  thoroughly  in  Lord  Bomilly  s  judg- 
ment, but  it  is  iunher  explained  by  the  very 
useful  note  on  p.  5  of  Jarman  on  Wills,  5th  edit., 
iniwhioh  he  says :  "  To  dispose  of  leaseholds  a  will 
must  be  executed  according  to  1  Yict.  c.  26,  and 
t^t  the  will  of  a  domiofled  foreigner  not  so 
executed,  though  it  may  be  proved  here  and  will 
enable  the  executor  to  sell  leaseholds  {Hood  v. 
Lord  Barrington,  L.  Bep.  6  Eq.  218),  will  not- 
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operate  on  the  beneficial  interest.  The  title  of 
tne  ezeontor  ia  from  the  probate ;  the  bensfioial 
interest  will  derolve  as  nndisposed  of."  As  I 
said,  the  weak  point  in  the  defendant's  argument 
aeems  to  me  to  oe  this,  that  it  assnmes  that  when 
onoe  you  have  admitted  the  will  to  probate,  every- 
thing is  done,  and  it  is  not  neoessaiy  to  oonsidiar 
the  qnestion  whether  the  will  is  a  g;ood  disposition 
of  chattels  real  or  real  estate  in  this  oonntiT. 
Here  we  have  the  will  of  a  foreigner,  a  French- 
man, which,  althonsh  not  strictly  proved  here,  is 
on  the  records  of  the  ooort  as  annexed  to  a  grant 
of  letters  of  administration,  which,  for  this  pur- 
pose, is  an  equivalent  to  probate.  Now,  it  is 
Strang  there  is .  no  direct  authority  on  the  exact 
point  which  I  have  to  decide — ^that  is  to  say,  there 
18  no  case  in  which  that  point  has  been  raised  and 
decided  by  jadioial  autnori^ — but  I  think  it  is 
perfectly  clear,  not  only  from  the  text-books,  but 
also  by  the  judgment  of  Lord  Selbome  in  Frelee 
T.  Lord  Carbery,  that  in  dealing  with  leaseholds 
I  am  dealing  with  real  estate — that  is  to  say,  that 
all  the  doctrmes  in  reference  to  the  applicability  of 
the  lex  loei  m  riise  to  real  estate  are  tuso  applicable 
when  you  come  to  deal  with  leaseholds.  So  far  I 
have  n>t  judicial  authority,  beyond  that  I  have  not. 
But  there  is  a  strong  consensus  of  opinion  among 
the  text-book  writers  quoted,  and  I  have  no  doubt 
that  others  will  be  f  oxmd  to  agree  on  this  question. 
There  is  the  authority  of  Jarman  on  Wills, 
which,  although  not  dealing  directly,  of  course, 
with  international  law,  still  neoesaarily  does 
indirectly  do  so  in  connection  with  wills,  and 
there  we  have  a  distinct  expression  of  opinion 
in  the  book,  and  in  the  note  which  I  have  men- 
turned  just  now.  Mr.  Dicey  is,  as  I  have  already 
mentioned — but  I  will  refer  to  it  now — ^perfectly 
dear  on  the  subject.  It  is  true  he  does  not  put 
forward  any  authority,  because  there  seems  to 
be  none,  but  he  does  express  an  opinion  as  if  It 
was  not  a  thing  in  doubt,  as  text-book  writers 
necessarily  oft^  do.  He  says,  on  page  520: 
"The  formalities  required  for  the  devise  of 
immovables,  whether  realty  or  personalty,  the 
restrictions  (if  any)  on  such  devise  or  bequest, 
and  generally  the  validity  of  a  will  of  lands,  are 
wholly  governed  by  the  ordinary  testamentary 
law  of  England."  Then  in  that  convenient  series 
of  illustrations  which  help  one  to  understand 
the  book,  he  gives  under  sect.  15  on  page  522 
really  the  very  case  which  we  have  here :  "  A  domi- 
ciled Scotchman  dies  possessed  of  freeholds  and 
leaseholds  in  England.  He  leaves  no  will,  or, 
what  in  this  case  is  the  same  thing,  no  will  which 
is  valid  aocording  to  the  law  of  England.  The 
freeholds  descend  to  his  heir  accorSng  to  the 
law  of  England  {lex  sittu).  The  leaseholds 
devolve  upon  the  deceased's  next  of  kin,  as  deter- 
mined by  the  Statute  of  Distributions."  Mr. 
Weetlake  in  his  book  proceeds  on  the  same  lines. 
There  is  no  doubt  room  for  Mr.  Warrington's 
criticism  as  to  the  change  in  reference  to  para- 
graph 169  as  regards  movables  and  real  estate, 
but  it  is  quite  plain  that  no  real  estate  can  be 
devised  by  will  except  in  the  form  required  by 
English  law.  He  does  recognise  in  the  previous 
section,  speaking  of  chattels  real,  that  the  qnes- 
tion is  a  new  one  in  a  sense — that  is  to  say,  in  the 
sense  that  there  is  no  judicial  authority  upon  it, 
and  in  another  sense  it  is  a  point  which  is  not 
new  at  all.  It  seems  to  have  occurred  to  the 
t«t-writer8,  and  to  have  been  embodied  by  them 


in  books,  which  are  known  in  the  Profession,  and 
which  are  in  many  respects  accurate  statements 
of  the  law,  and  I  should  venture  to  say  that,  so 
far  as  we  have  had  to  consider  it,  the  question 
has  been  treated,  I  cannot  say  as  settkd  law, 
because  that  can  only  be  settled  by  authority, 
and  the  law  is  not  settled  by  authority  till  the 
exact  point  arises  and  it  is  contested.  I  must 
hold  that  in  this  case  these  leaseholds,  being 
part  of  the  soil  of  England,  and  therefore,  as 
Lord  Selbome  puts  it  (in  Frelce  v.  Lord  Carbery), 
as  much  an  interest  in  land  as  if  they  were  free- 
hold, are  not  disposed  of  bv  a  will  which  does 
not  comply  with  the  formailities  prescribed  by 
the  Wills  Act,  notwithstanding  that  the  will  has 
been  recog^sed  as  a  disposition  admissible  to 
probate,  bo  that  the  administrator  can  claim 
under  the  authority  of  the  Probate  Division. 
SoUdtors:  Baker  and  Naime;  A.  Herbelet. 


QUEEN'S  BENCH  DIVIBION. 
June  90  and  July  8. 
(Before  Bkucb,  J.) 

GOHKH  V,  KtrSCHKK  AND  CO.  AND  EOBNia.  (a) 

Secret  eovinvUtion — No  evidence  of  inereaeed  price 
of  good* — Action  by  prineipal  to  recover  from 
donor — Liability. 

Where  a  leeret  commieeion  hat  been  paid  to  a 

buyer  acting  for  hie  principal,  the  amount  of 

ruch  eommistton  can  be  recovered  at  the  luit  of 

the  prineipal  frvm  <h«  donor,  aUhough  there  ie 

no  evidence  tMt  the  price  of  the  goods  hoe  been 

enhanced  by  the  amount  of  the  commieeion. 

This  was  a  claim  by  the  plaintiH  to  recover  882., 

a  sum  paid  by  the  ddendants  Kuschke  and  Go.  to 

the  defendant  Eoenig,  b«ng  a  sum  paid  by  way  of 

secret  commission  to  Eoenig,  who  was  eng^aged  aa 

the  plaintiff's  buyer.    It  was  not  dispute  at  tiie 

trial  that  the  sum  of  382.  was  paid  by  Kuschke  and 

Go.  to  Eoenig,  but  the  qnestion  m  dispute  was 

whether  it  was  a  sum  of  money  paid  in  pursuance  of 

a  baivain  made  by  Eoenig  for  the  purchase  from 

Euschke  and  Co.  of  a  puoel  of  thirty-two  bales 

of  Sumatra  tobacco,  or  was  a  mere  gratuity  paid 

to  Eoenie  as  a  Christmas-box  or  as  a  present. 

The  d^endants  contended  that  it  was  a  mere 
gratuity  and  that  it  had  no  relation  to  the  con- 
tract by  Eoenig  for  the  purchase  of  the  thirty- 
two  bales. 

The  learned  judge  left  to  the  jury  the  following 
question,  whether  a  term  of  the  bargain  was  a 
promise  to  pay  Eoenig  3d.  in  the  pound  by  way  of 
secret  commission  and  whether  payment  was 
made  in  pursuance  of  such  promise.  They 
answered  that  in  the  affirmative,  and  he  thereupon 
entered  judgment  for  the  plaintiff  against  the 
defendant  Eoenig. 

Witt,  Q.G.  and  Norman  Craig  for  the  plaintiffs. 
/.  E.  Banket  for  the  defendants  Euschke  and 
Go. 

July  3. — Bbucs,  J.  read  the  following  written 
judgment.  [His  Lordship  after  stating  the  facts 
set  out  above  continued:]  The  question  now 
arises,  is  the  plaintiff  entitied  to  judnnent 
against  the  defendants  Euschke  and  Go  P  It  was 
contended  hj  Mr.  Bankes  on  behalf  of  the 
defendants  Euschke  and  Co.  that,  as  there  was 

(a)  Bsportad  by  W.  Qs  B.  Hsbbbbt,  Eaq.,  BarTlst«r-«t-Lft«. 
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no  eridanoe  that  the  price  of  the  thirty- 
two  bales  had  been  enhanoed  bv  the  amount 
of  the  oommiaaion,  Enachke  and  Co.  are  not 
]iaUe.  But  I  cannot  agree  with  that  oonten- 
tion.  It  is  clear  that  Eoschke  and  Oo.  knew 
perfectly  well  that  Eoenig  was  the  plaintiff' a 
asent  and  waa  baying  the  thirty-two  bales  for 
him,  and  it  ia  quite  clear  from  the  evidence  of  the 
defendanta  that  the  money  paid  to  Eoenig  waa 
paid  to  him  intending  that  he  should  have  the 
benefit  of  it.  Indeed,  as  I  hare  said,  the  caae  of 
Euachke  and  Go.  ia  that  the  38Z.  waa  a  present  to 
Eoenig.  If  the  money  paid  was  not  a  mere 
gratuity,  the  defendanta  Euachke  and  Go.  muat 
have  paid  it  aa  a  aecret  commiaaion.  By  the 
findini^  of  the  jury  Euachke  and  Oo.  did  pay  this 
money  to  Eoenig  aa  a  aecret  commiaaion,  and  in 
those  circumstsmces  I  think  it  matters  not 
whether  a  different  price  would  have  obtained  had 
there  been  no  baj^^am  for  a  commission.  In  this 
sale  it  was  a  term,  it  entered  into  the  bargain, 
that  a  sum  of  money  which  waa  part  of  the 
apparent  or  pretended  prioe  of  the  gooda  waa  to 
be  paid  over  to  Eoenig  for  hia  own  use.  That 
money  waa  in  law  not  EoenicfB  money,  but  it  waa 
the  money  of  the  plaintiff.  And  if  the  defendanta 
Enachke  and  Go.  paid  over  to  Eoenig,  with 
knowledgeof  the  circumstances,  money  which  was 
the  plaintiff's  money,  intending  uiat  Eoenig 
should  keep  it  for  hia  own  use  and  that  the  plain- 
°  tiff  should  De  kept  in  ignorance  of  the  payment, 
I  think  thev  are  liable  to  the  plaintiff  for  the 
amount.  Tne  plaintiff  cannot,  of  course,  recover 
the  money  twice  over,  but  he  is  entitled  to  recover 
it  agunst  either  or  both  of  the  defendants,  and 
he  is  entitled  to  judgment  against  Enachke  and 
Co.  for  38L  and  costs.      j^,^t  aceordingly. 

Solicitors :      Windsor    and     Co. ;    Cowrtenay, 
Croome,  Son,  and  Finch. 


Monday,  June  25. 
(Before  Gbanthah  and  Phillimobe,  JJ.) 
Attobnkt.Obnbbal   v.  Penbhtn   akd 

ANOTHXB.  (a) 

Ettate  duty — Settlement — Life  interest — No  other 
interest  created — Exemption — FirMnee  Act  1896 
(69  A  60  Viet.  c.  28),  $.  15  (1). 

By  a  settlement  made  on  the  marriage  of  C.  J.  V. 
and  C.  M.  V.,  then  C.  M.  8.,  certain  property  was 
assigned  by  C.  M.  V.  to  trustees,  out  of  tohieh 
they  were  to  pay  her  lOOL  a  year  and  the  residue 
to  C.  J.  V.  during  his  life,  and  after  the  decease 
of  either,  the  whole  ineoms  was  to  be  paid  to  the 
survivor  for  life,  and  then  to  such  children  of 
the  marriage  as  they  should  appoint,  or,  in 
default,  to  such  as  should  attain  twenty-one 
years,  or,  being  daugJUers,  marry.  If  there 
were  no  children  who  attained  a  vested  interest, 
then  it  was  to  be  held  for  C.  M.  V.,  her  executors, 
ie. 

C.  J.  V.  died  during  the  lifetime  of  G.  M.  V.,  and 
there  was  no  issue  of  the  marriage. 

Seld,  that  the  property  that  reverted  to  C.  M.  V. 
under  the  seittl^nent  by  reason  of  the  death  of 
C.  J.  V.  was  not  exempt  from  duty  under 
sect.  15  (1)  of  the  Finance  Act  1896. 

(a)  Baporlad  by  W.  DE  B.  Bxbbxst.  Ksq.,  Buil«ttr-a>Xft«. 


Ikfobmatiok. 

By  an  indenture,  dated  the  Ist  April  1850  and 
made  between  the  Rev.  0.  J.  Yauehan  of  the 
first  part,  0.  M.  Stanley,  spinster,  of  the  second 
part,  C.  Stanley  of  the  third  part,  and  £.  Pen- 
rhyn,  B«v.  A.  P.  Stanley,  E.  H.  Yanghan,  and 
O.  J.  Yaughan  of  the  fourth  part,  being  a  settle- 
ment made  upon  the  marriage  of  G.  J.  Yanghan 
and  C.  M.  Stanley,  G.  M.  Stanley  {inter  alia) 
assigned  to  the  parties  of  the  fourth  part  aa 
trustees  certain  parts  or  shares  to  which  she  was 
entitled  in  remainder,  subject  to  the  life  interest 
of  her  mother,  G.  Stanley,  of  a  sum  of  10,5002. 
comprised  in  a  settlement  of  the  7th  May  1810 
and  of  the  reeiduaiy  estate  of  her  father. 

By  that  indsntivre  it  was  agreed  and  deolazed 
that  the  trustees  should  stand  posaesaed  of  auoh 
property,  when  it  ahould  have  fallen  into  posses- 
sion upon  trust  for  investment,  and  out  of  the 
income  thereof  pay  0.  M.  Stanley  during  the  joint 
lives  of  hoTself  and  C.  J.  Yaughan  the  yearly  som 
of  1002.  for  her  separate  use  and  pay  the  rendue 
of  the  income  to  C.  J.  Yaughan  daring  his  life, 
and,  after  the  decease  of  either  of  tham,  to  pay 
the  whole  income  to  the  survivor  during  his  or  her 
life,  and  after  the  death  of  the  survivor  the 
capital  of  the  investments  representing  the  pro- 
perty assigned  by  G.  M.  Stanley  was  to  be  held 
upon  trust  for  the  children  or  remoter  iaaue  of  the 
marriage  aa  G.  J.  Yaughan  or  G.  M.  Stanley 
should  oy  deed  appoint,  or  as  the  snrrivor  should 
by  deed  or  will  appoint,  and  in  default  of  such 
appointment,  for  tut  the  children  as  should  attain 
twenty-one  years  or,  being  daiu;hters,  marry,  in 
equal  shares,  but  if  there  should  be  no  children 
who  should  live  to  attain  a  vested  interest,  then 
the  above  property  .and  the  investments  thereof 
were  to  be  held  in  tonst  for  G.  M.  Stanley 
(if  she  ahould  survive  G.  J.  Yaughan),  her 
ezeoutora,  &c. 

G.  Stanley  died  during  the  life  of  G.  J.  Yaoghaa 
and  C.  M.  Stanley,  and  the  property  fell  into 
possession  and  was  invested  by  the  trustees. 

By  divers  indentures  the  defendants  became 
trustees  of  the  settlement  of  the  Ist  April 
1850. 

G.  J.  Yanghan  died  on  the  15th  Oct.  1897  in 
the  lifetime  of  0.  M.  Yaughan.  There  waa  no 
iasua  oE  the  marriage,  and  G.  M.  Yanghan  has 
since  died. 

On  the  17th  Oct  1899  the  defendants,  as 
trustees  of  the  settlement  of  the  1st  April  1850, 
rendered  an  account  of  the  trust  funds  settled  by 
C.  M.  Yaughan,  and  to  which  she  became  abso- 
lutely entiUed  on  the  death  of  her  hnaband,  and 
estate  duty  was  assessed  thereon.  After  such 
assessment,  it  was  contended  by  the  defendants 
that  duty  was  not  payable  on  the  ground  that 
sect.  15  (1)  of  the  Finance  Act  1896  exempted  the 
proper^  which  reverted  to  G.  M.  Yaushan  from 
estate  duty  on  the  death  of  her  husband. 

By  the  Finance  Act  1896  (59  &  60  Yiot  o.  28), 
s.  15(1): 

Whete  by  a  disposition  of  any  proporty  an  intarest  is 
oonf ened  on  any  person  other  thjui  the  dieponer  for  the 
life  of  mch  person  or  determinable  on  his  death  .  .  . 
and  the  only  benefit  whioh  the  disponer  retains  in  the 
said  property  is  snbjeot  to  snoh  life  or  determinable 
interest,  and  no  other  interest  is  created  by  the  said 
disposition,  then,  on  the  death  of  snoh  person  .  .  . 
the  property  shall  not  be  deemed  ...  to  pass  by 
reason  of  its  reverter  to  the  disponer  in  his  lifetime. 
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The  Attomey-Oeneral  (Sir  B.  Finlaj)  and 
Vauahan  Hawkint)  for  the  Crown. — ^The  qaeetion 
in  uiis  caae  truna  npon  the  oonstraction  of 
aeot.  15  of  the  Finance  Act  1896.  That  section 
only  applies  where  no  other  interest  is  reserved 
hj  the  settlement.  A  life  interest  rimplieHer  can 
only  be  reserved.  Here  the  other  interests  created 
are  the  1002.  a  year  to  the  wife  in  addition  to  a 
reversionary  life  interest,  and  limitations  in  favour 
of  the  children,  if  any.  [Philumobe,  J. — Was 
not  the  section  passed  to  meet  jnst  sncfa  a  caae  as 
thisP]  No,  what  it  was  intended  to  meet  was 
where  a  cottage  or  hoase  was  given  to  a  servant 
for  life,  and  cases  of  a  kindred  nature.  Then  no 
daty  would  be  payable  when  the  servant  died, 
and  the  property  reverted  to  the  master.  That 
is  the  simple  case  of  a  life  Interest  given  to  the 
donee,  and  no  other  interest  whatever  is  created. 
Besides  a  life  interest  another  is  dearly  created 
by  this  instrument.  The  limitation  to  the  children 
prevents  the  section  applying.  The  fact  that 
there  were  no  children  makes  no  difference,  for 
one  cannot  look  at  events  which  happened  after 
the  execution  of  the  instrument,  namely,  that 
there  were  no  children  or  remoter  issue.  On  the 
death  of  the  husband  duty  would  have  to  be  paid 
on  the  corpus,  and  the  wife  and  children,  if  any, 
would  have  to  bear  their  share  of  such  duty. 
[Phillimobb,  J. — Would  the  1002.  a  year  have 
to  pay  duty  P]  Payment  of  duty  would  have  to 
be  made  upon  the  whole  property,  although  the 
1002.  a  year  was  enjoyed  oefbre  by  the  person 
to  whom  the  proper^  passed.  That  was  decided 
in  Earl  Cowl&y  v.  Commitnonert  of  InUifid 
Bmmue  (80  L.  T.  Rep.  361 ;  (1899)  A.  G.  198). 
The  1002.  a  year  is  in  uie  nature  of  an  overriding 
charge.  These  limitations  are  in  the  nature  <^ 
sepaiate  trusts,  and  are  not  to  be  taken  as  carved 
out  of  the  oorpns.    They  referred  to 

Earl  Orey  v.  A.ttomey-Oeneral,  82  L.  T.  Bep.  62; 
(1900)  A.  C.  124. 
This  Act  of  1896  was  passed  after  the  decision  in 
Attomey-Oeneral  v.  Worrall  (71  L.  T.  Bep.  807; 
(1895)  1  Q.  R.  99)  where  it  was  held  that  in  order 
to  bring  a  case  within  sect.  38  (2  a)  of  the  Bevenue 
Act  1881  it  was  not  necessary  that  the  benefit  to 
the  donor  should  be  by  way  of  leservation  out  of 
the  subject  Matter  of  the  gift. 

HcHdane,  Q.C.  and  Bashleigh  for  the  defen- 
dants.— The  words  in  the  section  are  not  a  limi- 
tation, but  an  explanation.  In  the  case  of  the 
role  against  perpetuitiee,  you  can  look  at  the  state 
of  facts  at  the  time  of  the  testator's  death. 
They  irferred  to 

Be  Dawton;  JohTuton  v.  Hill,  59  L.  T.  Bq).  725; 
89  Ch.  Div.  155. 

In  the  same  way  you  have  to  look  at  the  state 
of  facts  when  the  property  passes,  and  not  when 
the  instrument  is  miade.  No  interest  arises 
where  there  is  a  contingent  interest  and  the  con- 
tingency does  not  happen.  If  an  interest  is 
created,  it  must  come  into  existence  after  its 
creation  in  the  settlement.  It  can  only  exist  if 
it  belongs  to  someone,  and,  as  there  was  no 
child,  no  interest  was  ever  created  for  children. 
Before  Mrs.  Stanley  died  the  annuity  to  Mrs. 
Yaughan  was  payable  out  of  the  husband's  pro- 
perty, and  recourse  was  only  to  be  had  to  the 
other  property  if  the  husband's  was  insufSoient. 
When  the  death  of  Mrs.  Stanley  took  place, 
after  the  payment  of  the  1002.  a  year,  the  residue 


of  the  funds  were  to  so  to  the  husband ;  and  ao- 
the  interest  of  the  husband  was  only  a  life  inte- 
rest in  that  residue.  This  case  is  not  like  that 
of  Earl  Orty  v.  Attomey.Gtneral  (82  L.  T.  Bep. 
68  ;  (1900)  A.  G.  26),  where  the  rentcharge  reserved 
was  charged  on  the  whole  of  the  property,  and  a- 
life  interest  was  given.  Here  the  wife  had  no 
right  to  touch  the  capital,  and  there  is  no  reserva- 
tioB  to  her  of  the  corpus.  The  words  "  said  pro- 
perty "  in  the  section  refer  to  the  interest  in  and 
not  to  the  corpus  of  the  whole  property. 

The  Attomey-Oeneral  in  reply,— As  to  the- 
meaning  of  the  word  "  property.'  It  is  to  be- 
noticed  that  where  it  occurs  first  in  the  section 
the  word  "  interest "  is  used  after  it.  Where  it  is 
used  again,  therefore,  it  must  mean  the  same  aa 
it  did  in  the  earlier  part  of  the  sectiou,  and  ao 
does  not  mean  the  same  as  "  interest."  In 
Attomey-Oeneral  v.  Earl  Orey  (77  L.  T.  Bep. 
531;  (1898)  1  Q.  B.  318)  Ghannell,  J.,  at  p.  32i5. 
saya :  "  But  it  is  to  be  observed  that  the  words- 
are  *  an  interest  in  such  property.'  Any  interest^ 
however  small,  will  do,  provided  it  issues  out  of 
such  property.  .  .  .  The  rentcharge  .  .  . 
is  expresslBd  to  be  issuing  out  of  the  whole  of  the- 
hereditaments  passing  under  the  deed."  This 
interest  of  1002!  is  reserved  out  of  the  whole  of 
the  property.  The  statement  of  Lord  Halsbary, 
L.C.  in  Earl  Orey  v.  Attomey-Oeneral  (82  L.  T. 
Bep.  62;  (1900)  A.  C.  26)  again  shows  that  the 
rentcharge  in  that  case  was  on  the  whole  of  the- 
property.  In  each  case  yon  must  inquire  whether 
the  disponer  retained  any  interest  or  benefit. 
Here  there  is  no  doubt  that  he  did  retain  a  benefit. 
The  woi^d  in  the  section  is  "property,"  and  not 
"  interest,"  so  that  must  be  a  limitation  and  not 
an  explanatdon.  With  regard  to  the  words  "  and 
no  otner  interest  is  created  by  the  said  dispoai- 
tion,"  it  is  said  that  no  other  interest  arises  withiib 
the  meaning  of  those  words  where  it  is  a  contin- 
gent interest  and  the  oontinsenoy  does  not 
happen.  But  this  section  is  dt-aling  with  the 
powers  of  the  deed  itself  and  its  contents.  The- 
legal  effect  is  the  same  if  the  limitation  is  given 
to  any  child  to  be  bom,  or  to  children  who  are- 
alive  if  they  shall  attain  twenty-one  years.  The 
definition  of  a  remainder  wiU  be  found  in  Feame 
on  Contingent  Bemidnders,  4th  edit.,  p.  11.  The 
fact  that  the  remainder  does  not  arise  until  the 
future  does  not  affect  the  fact  that  the  interest  is 
created  by  the  deed. 

Obantham,  J. — I  confess  I  have  come  1x>  a 
conclusion  in  this  case  with  very  great  diffidence. 
The  matter  is,  in  this  instance,  not  a  very  impor- 
tant one  perhaps— the  amount  is  not  large — bat  T 
can  quite  see  that  the  principle  involved  in  tiie 
case  itself  ia  of  very  far-reaching  importance, 
and  I  must  say  I  should  be  very  pleased  if  I 
could  dearly  come  to  any  conclusion  one  way  or 
the  other.  I  cannot  help  saying  in  the  first 
place  that  it  does  seem  to  me  as  if  the  case  that 
we  have  to  determine  must  have  been  one — or 
ought  to  have  been  one — ^that  the  framers  of  this 
Act  of  1896  had  in  view  when  this  exception  was 
passed,  but  I  luive  a  difficulty  in  sayins  that  it  is 
one  that  was  exempted  by  the  paitiomar  section 
of  the  Act  of  Parliament.  Unfortunately  like 
a  great  many  other  Acts  that  are  passed  as 
amending  earlier  Acts,  there  are  only  a  few 
sections  dealing  with  this  particular  subject. 
The    Act   of   1896  was  dealmg    wi&   a   great 
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•many   other    sobjects,    and    it    seeing    to    me 
therefore   that  it  is  possible  that  the  Legisla- 
•taie  hardly  realised    the    extent  to  which  the 
section  would  apply,   and  that  they   inay  have 
inadyisedly  not  provided  for  that   which    they 
woold  have  provided  for  if    they  had  realised 
beforehand  the   limitation  which  might  be  pat 
upon  this  particular  section.    Now  I  tmnk  perhaps 
it  is  as  well  that  I  should  state  what  the  principle 
is  that  we  have  to  keep  in  view  when   we  are 
endeavouring   to   determine    this    most   difficult 
Act  of  Parliament— namely,  the  Finance  Act — 
viz.:  what  it  is  that  is  the  subject  of   taxation. 
It  is  not  the  interest  which  some  person  succeeds 
■to  on  a  death,  which  many  persons  think  is  the 
gnhject  of  taxation,  but  it  is  the  interest  which 
•ceases  by  reason  of    the  death.      Now  the  two 
things  are  not  the  same.    The  money  may  be  the 
same  but  the  interests  are  not  the  same,  and 
therefore  it  is  not  the  interest  which  Mrs.  Yaughan 
'became  entitled  to  on  the  death  of  her  husband, 
but  it  is  an  interest  which  the  husband  had  and 
which  ceased  on  his  death,  that  is  taxed.    Now 
-that  being  so  one  sees  at  once  the  way  in  which 
the  hardsnip  came  in  oiioinaUy ;    and  the  case 
that  was  suggested  (I  think  by  the   Attomey- 
General)  was  that  of  a  person  who  for  the  benefit 
of  an  old  servant  (or  for  the  benefit  of  anyone 
else)  gave  a  life  interest  in  some  property,  with 
the  natural  intention  that  that  life  interest  should 
be  for  the  benefit  simply  of  the  life  of  the  person 
for  whom  it  is  given,  and  with  the  direct  intention 
that  on  that  person's  death  the  property  should 
fall  into  the  residne  of  his  estate,  just  as  it  was 
before.     It  would  have  been  very  bara  indeed  that 
apon  the  death  of  the  tenant  for  Ofe,  the  person  who 
oat  of  his  generosity  had  provided  for  the  comfort 
of  tiie  old  servant  should  have  to  pay  duty  on 
that  reverting  to  him  ;    and  that  seems  to  me  to 
have  beeoa  the  only  object  the  Legislature  had  in 
view  in  framins  this  section.    It  may  be  said  that 
it  is  very  hard  that  they   did  not  increase  the 
extent  oi  the  exception,  and  I  think  that  perhaps 
it  is  so ;  bat  what  we  have  to  determine  is  whether 
they  did  in  fact  extend  it.    In  endeavouring  to 
interpret  this  Act  of  Failiament  I  have  found 
that  the  only  way  of  minimising  one's  difficulties 
—I  will  not  say  of  overcoming  them  or  of  avoid- 
ini;  them — in  construing  this  Act  of  Parliament, 
is  to  find  out  if  the  actual    language    of    the 
asction  can  properly  be  applied  to  ue  actual  facts 
of  the  case,  irrespective  of  the  merits  and  the 
supposed  intention  of  the  framere  of  tie  Act; 
ana  on   looking  at  this   section  in  that  spirit 
and  from    that    point  of    view    can  we    apply 
this  section  to    the    actual    facts  of   this  par- 
ticular case  P    I  have  come  to  the  conclusion  that 
ve  can  apply  the  language  of  this  section  to  the 
facts  of  this  case,  and  that,  applying  the  language 
Bted  here,  it  seems  to  me  to  exclude  the  case  of 
Mis.  Vanghan    or  of  Mr.   Yaugban's   property 
from  the  Mnefit  of  this  particular  section.     With 
ragard  to  the  two  points  that  arise  here  I  am  in  the 
onfortonate  position  of  differing  from  my  learned 
|>rother.     I  think  that  the  second    proposition 
mvolves  the  greatest  difficulty  for  those  who  are 
appearing  here  as  against  the  Crown.    I  see  less 
^culty  in  interpretiog  that  in  favour  of  the 
Crown  than  I  do  the  fimt.    I  think  as  to  the  first 
''l^^Bstion,  a  great  deal  may  be  said  in  reference  to 
the  families  of  Mrs  Yaughan  and  the  trustees 
and  executors  of  Mrs.  Yaughan.    With  regard  I 
Vol.  LXXXin.,  2183. 


to  the  second,  I  must  say  that  I  see  very  little 
to  be  said  on  tbeir  behalf.  But  interpreting 
the  section  by  the  natural  meaning  of  the  words 
used  it  doee  seem  to  me  that  in  this  case — 
where  she  reserves  to  herself  as  a  first  charge 
00  this  estate  lOOl.  a  year — (supposing  that  the 
husband's  property  is  not  samcient  to  provide 
it)  it  cannot  be  said  that  "  the  onl^  benefit  which 
the  disponer  retains  in  the  said  property  is 
subject  to  such  life  interest,"  because  that  1001. 
a  year  was  not  subject  to  such  life  interest ;  it  was 
a  first  charge ;  therefore,  I  think  it  is  not  within 
the  exception.  Of  course  a  great  deal  has 
been  said  already  by  Mr.  Haldane  against 
that;  but  on  the  whole,  I  think  that  as  this 
lOOi.  a  year  was  a  first  charge,  it  cannot 
be  said  that  the  only  benefit  was  subject  to 
the  life  interest,  because  that  1002.  a  year  which 
was  to  come  to  her  was  not  subject  to  it  at  all, 
but  was  to  be  paid  to  her  before  the  hnsband 
could  have  anything.  Now  then,  there  is  one 
more  difficulty,  that  is,  where  it  is  said  by  those 
who  appear  on  behalf  of  the  trustees,  tnat  no 
other  interest  is  created  by  the  said  disposition, 
because  on  the  death  of  Mr.  Yaughan  there  were 
no  children.  It  seems  to  me  that  they  are  not 
giving  any  elEeot  to  the  aotaal  language  of  the 
Act  of  Parliament,  and  they  moat  interpolate 
words  which  I  suggested  were  the  only  words 
which  would  suit  their  case  to  enable  them  to 
bring  themselves  within  the  exception  "  no  other 
interest  is  created."  "  Is  "  means  at  the  time  the 
deed  was  framed — at  the  time  that  the  settlement 
was  made.  At  that  time  the  intereste  were 
created.  First  of  all,  to  go  back  to  the  first  part 
of  it,  which  seems  to  me  to  come  in  again  and 
ought  to  be  referred  to  in  the  second  part.  By 
that  deed  there  was  another  interest  created 
besides  Mr.  Vaughan's  life  interest — namely,  there 
was  an  interest  for  Mrs.  Yaughan's  life  on  that 
1002.  a  year.  But  not  only  was  that  interest 
created  by  the  deed,  but  the  purport  of  the  deed 
was  that  the  childrm  of  the  marriage  were  to  be 
affected  by  that  deed.  She  divested  herself  of  all 
interest  after  the  death  of  her  husband  except  her 
life  interest,  and  then  the  property  was  to  be 
divided  into  certain  shares  amongst  the  children. 
It  is  quite  true  that  she  also  provided  that 
if  there  were  no  ohildien  the  property  then 
was  to  go  according  to  her  will  or  whatever  may 
be  the  language  used  by  the  settlement — I  forget 
the  exact  expression — but  I  think  it  was  to  oe 
subject  to  her  will  or  her  disposition.  But  how 
can  it  be  said  that  at  the  time  the  eettlement 
was  made  there  was  no  interest  created  when 
the  most  important  intereste  were  intereste  thar, 
were  provided  for  the  children  attaining  twenty - 
one  or  on  marrying  P  For  those  reasons  it 
seems  to  me  that  we  are  not  at  liberty  to  go 
outeide  the  special  wording  of  this  section, 
which  was  a  section  passed  expressly  to  relieve 
people  under  certain  conditions.  We  have  no 
right  to  bring  other  people  within  these  condi- 
tions who  are  clearly  not  within  them.  I  think, 
therefore,  our  judgment  mast  be  in  favour  of  the 
Crown. 

Phillimobe,  J. — In  this  case,  though  I  do  not 
differ  very  strongly  upon  one  of  the  points,  I 
have  the  misfortune  to  differ  from  my  learned 
brother  with  regard  to  one,  and  as  the  inclination 
of  my  opinion  is  in  favour  of  the  subject  in  regard 
to  the  other — though  I  do  not  feel  as  strongly  about 
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it — and  as  my  learned  brother's  opinion  oa^ht 
certainly  to  prevail,  I  upon  the  whole  propose  to 
eive  my  judgment  in  favoui'  of  the  subject  upon 
both  points.  The  point  on  which  I  have  the 
ereatest  difficulty  and  the  greatest  hesitation  is 
the  point  on  the  first  line  of  the  disputed  part  of 
the  section  :  "  The  only  benefit  which  the  disponer 
retains  in  the  said  property  " — and  I  agi-ee  that 
the  whole  controversy  turns  upon  the  word  "  pro- 
perty." The  disponer  must  not  retain  any  benefit 
in  the  property.  Why  I  cannot  conceive,  but  there 
is  the  law,  and  if  he  does  not  retain  any  benefit  in 
the  property  then  the  provisions  of  this  section  do 
not  apply.  If  the  property  is  the  wife's  money  that 
she  brought  into  settlement,  she  did  retain  a 
benefit  in  the  property.  Upon  the  whole  I  think 
that  is  not  a  property  wmch  she  brought  into 
settlement.  It  is  obvious  that  the  settlement 
could  have  been  drawn  in  such  a  way  as  to 
prevent  this  clause  attaching  and  enabling  the 
section  to  attach,  and  it  is  uso  obvious  that  the 
clause  was  drawn  forty-six  years  before  the  Act 
of  1894  waa  thought  of,  and  forty-four  years  before 
the  Finance  Act  1896  was  thought  of,  and  there- 
fore has  not  the  apt  words  to  meet  it.  But  I 
remember  what  it  is — a  conveyance  or  settlement 
of  personal  property  and  a  settlement  of  the 
eqmty  of  that  property.  Property  is  conveyed  to 
the  trustees ;  the  nuaoand  has  only  that  interest 
or  that  estate  which  it  is  the  duty  of  the  trustees 
t<>  give  him  ;  and  it  seems  to  me  that  the  trustees 
held  the  wife's  property  in  the  first  instance  in 
conjunction  with  the  husband's  property  to  secure 
the  annuity  to  the  wife.  That  is  a  property 
conveyed  to  the  trustees,  but  to  my  mind  it  is  not 
the  property  in  which  an  interest  is  given  to  the 
husband.  I  think  upon  the  whole  the  true  view 
is  that  the  husband  has  only  an  interest  in  the 
free  and  unincumbered  property,  or  so  much 
of  the  property  as  is  free  and  is  nnincumbered ; 
and  I  am  the  more  led  to  this  becanse  I  can 
see  no  reason  in  the  policy  of  the  rest  of  the 
Act  of  Parliament  why  it  should  not  be  so.  If  a 
man  is  to  be  entitled  to  claim  exemption  from 
the  duty  imposed  by  the  Finance  Act  1894,  in 
cases  where  he  gives  a  piece  of  his  own  pro- 
pei-ty  to  A.  for  life,  the  remainder  to  himself 
in  fee,  I  cannot  see  why,  if  it  is  quite 
clear  what  he  is  doing,  and  there  is  no 
room  for  any  cheating  in  the  matter,  it  should 
make  any  difference  that  he  should  give  it  to  A. 
for  life,  reserving  a  rent  of  a  sovereign  a  year  to 
himself.  I  agree  that  in  that  specific  case  the 
Act  would  apply,  and  he  could  not  get  the  exemp- 
tion ;  bat,  Beetn|;  no  reason  in  it,  I  am  not  inclined 
to  push  the  section  further  than  the  words  compel 
me  to.  That  is  my  view  with  regard  to  the  first 
point.  I  have  more  approach  to  confidence  on  the 
second  point  than  I  had  on  the  first ;  and,  but  for 
the  opinion  of  my  learned  brother,  I  should  speak 
somewhat  confidently.  I  think  that  no  other 
interest  was  in  fact  created  by  this  disposition.  I 
know  that  there  were  attempts  to  create  it,  that 
there  were  purportings  to  crea^e  an  interest,  and 
that,  as  far  as  parchment  and  paper  could  do 
so,  interests  were  created ;  but  I  say  that  in  fact 
they  were  not  created  because  there  was  no 
person  who  could  receive  them.  You  cannot 
create  an  interest  without  that.  The  analogy,  I 
think,  is  a  good  one  up  to  a  point,  that  Mr. 
Haldane  put  from  the  Rule  of  Perpetuity.  I 
think  even  a  simpler  ca^,  as  was  suggested  in  the 


course  of  argument,  is  this  :  settlement  to  A.  for 
life,  remainder  to  J.  S.,  and,  if  it  turned  out  that 
in  fact  J.  S.  had  died  a  week  before,  it  would 
be  a  case  in  point.  Nobody  then  could  say 
that  any  interest  in  fact  was  created,  becanse 
an  interest  must  be  created  to  somebody  — 
created  to  J.  S..  but  J.  S.  was  not  there.  Or 
take  the  third  case  of  a  supposed  corporation 
which  in  fact  did  not  exist  or  had  been  dissolved, 
or  never  had  existed ;  or  possibly  the  case  of  a 
corporation  which  was  restricted  in  regard  to 
taking  that  class  of  property.  I  think  that  no 
interest  is  created  unless  there  is  a  recipient,  and 
inasmuch  as  in  this  case  the  question  has  not  to 
be  ascertained  until  tlie  death — by  which  time  it 
is  clear  there  is  no  recipient — ^I  thmk  it  is  right  to 
say  that  no  other  interest  was  created  by  the  deed. 
I  met  the  case,  which  is  a  very  possible  case  under 
a  marriage  settlement,  of  a  man  dying,  leaving  a 
widow  with  young  children  who  are  not  to  attoin 
vested  interests  unless  they  attain  the  age  of 
twenty-one  or  many.  I  think  in  that  case, 
(hongh  it  would  be  hard  npon  the  widow,  she 
would  be  taxable  at  the  moment  of  her  husband's 
death,  and  it  would  not  do  for  her  to  say,  "  These 
children  may  never  live  to  attain  twenty-one."  I 
think  that  the  legal  explanation  of  that  is  that 
there  is  a  contingent  interest  created  by  the 
disposition;  and  that  is,  I  think  I  am  rigbt 
in  saying,  an  assignable  ahd  devisable  interest; 
therMore  I  think  the  estate  would  be  taxable. 
But  when  there  is  nobody  to  come  in,  and  where, 
therefore,  it  is  clear,  whatever  the  instrument 
may  have  said,  that  in  fact  no  other  inter«;8t 
does  arise  except  that  of  the  settlor  to  whom 
there  is  the  reverter,  then  in  my  opinion  the 
governing  or  absolving  c|ue8tion  applies,  and  the 
estate  escapes  from  taxation. 

Judgment  for  the  Croton. 

Solicitors :    The  SolieUor  of  Inland  Revenue ; 
Tathama  and  Pym. 


I^ougr  of  l^ortjg. 

May  21,  22,  and  July  30. 

(Before  the  Lobd  Chancellob  (Halsbury), 
Lords  AsHBOiTBNE,  Macnaorten,  Mosbis,. 
and  Bbahpton.) 

Saxon  Steamship  Company  v.  Union  Steam- 
ship Company,  (a) 

ON  appeal  FBOM  the  OO0BT  OF  APPBAI.  IN 
ENGLAND. 

fthip  —  Charter-party —  CMiery  guarantee  —De- 
murrage— "  CoUiery  working  day." 

By  a  charter-party  which  incorporated  a  "  colliery 
guarantee  the  charterers  agreed  to  load  a  ship 
tnith  coal  "in  twelve  dear  working  days, 
Sundays  and  holidays  excepted." 

Held  {reversing  the  judgment  of  the  court  below), 
that,  in  the  cd>sence  of  evidence  of  any  special 
meaning  attached  to  (/te  words,  "working  days  " 
meant  days  on  which'  the  eoUieries  utuMly 
worked,  not  days  on  whi^A  they  actually  ■worked, 
and  that  the  shipowners  were  eniitted  to  demur- 
rage in  respect  of  a  delay  in  the  loading  cautei 
by  a  strike  at  the  collieries. 

(a)  Beporud  by  0.  E.  Uai.hkn,  Esq.,  BaiTlater-&iiJ.kir. 
Digitized  by  Vj005lC 
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Saion  Stbambhip  Company  v.  Union  Steamship  Oompant.          [H.  of  L. 

This  was  an  appeal  from  a  jadgment  of  the 
Oouit  of  Appeal  (LindleT,  M.B.,  Smith  and 
Bomer,  L.JJ.),  reported  ia  81  L.  T.  Bep.  246,  who 
had  reversed  a  jndgmeut  of  Lord  BasseU,  G.J., 
reported  79  L.  T.  Bep.  486,  in  favour  of  the 
^ipellants,  the  plaintiffs  below,  in  a  caae  tried 
before  him  in  the  Commercial  Court. 

The  appellants,  as  owners  of  the  steamship 
Saxon,  brought  their  action  against  the  respon- 
dents, the  charterers,  for  demurrage  alleged  to 
be  due  under  a  charter-party  and  for  loss  of 
freight. 

l%e  following  facts  were  admitted  or  proved : — 

Under  the  charter-party  of  the  25th  Jan.  1898 
tiie  Bttxon  was  to  load  a  cargo  of  coal  at  Ban-y, 
subject  to  certain  terms  and  conditions,  of  which 
the  following  are  the  material  parts  : 

Car^,  exoept  any  portion  thsreof  reqairad  for  gtiffen- 
iaffi  to  be  loaded  in  twelve  olear  working  daya,  Snndaja 
and  holidays  excepted,  from  the  time  that  written  notice 
ia  given,  between  9  a.m.  and  6  p.m.,  that  all  ballast  or 
inward  oargo  is  diaoharged  and  the  stiffening  coal  (if 
any)  is  on  board,  and  the  ship  ia  ready  to  receive  her 
ougo.  Stiffamng  coal,  if  required,  is  to  be  anpplied  at 
■hip's  expense,  at  the  rate  of  100  tone  per  olear  working 
day,  after  twenty-four  hoora'  notice  ia  given  of  its  being 
nqoited  and  that  the  ahip  ia  ready  to  receive  the  same. 
Tlis  loading  both  of  oargo  proper  and  atiffening  coal  ia 
aabjeot  to  the  conditions  of  the  colliery  guarantee  in  use 
atttie  said  colliery.  Any  time  lost  through  riota,  strike, 
loA-oat,  or  stoppage  of  pitmen,  trimmere,  or  other  hands 
oomaoted  with  the  working  or  delivery  of  the  aaid  coal, 
ot  from  any  oonditiona  or  exoeptiona  mentioned  in  the 
eolHety  goarantee,  or  by  reason  of  aocidenta  to  mines  or 
maehinery ,  obstraotlon  on  the  railiray  and  in  the  docks,  or 
by  reason  of  floods,  frosta,  storms,  or  any  canae  beyond 
the  control  of  the  said  colliery,  not  to  be  compated  as 
part  of  the  aforaaaid  loading,  or  the  hereafter  mentioned 
diaohaiging  time. 

Demoirage  at  loading  ports  as  per  ooUiery  guarantee, 
at  port  of  discharge  at  On  rate  of  3d.  per  register  ton 
per  working  day. 

The  colliery  guarantee,  referred  to  in  the 
oharter-paxty,  was  dated  the  28th  Jan.  1898,  and 
was  addressed  to  the  respondents. 

By  its  terms  the  Saxon  was  to  be  loaded  with  a 
catgo  of  ooal  in  twelve  days,  subject  to  the 
following : 

The  following  exeq>tioii8  not  to  be  computed  as  part 
of  the  aforesaid  loading  or  atiffening  time  ouleaa  oaed, 
aotwithatanding  that  during  the  time  of  any  anoh  exoep- 
tiona  ooal  may  be  ahipped  by  us  into  any  other  veasel : 
All  hoUdays,  whether  public  holidays  or  cilliera'  holidays, 
whereby  work  ia  suspended,  either  at  the  docka,  or  at 
OD  eolUary  or  collierieB.  Time  from  5  p.m.  on  Saturday 
sntil  7  a-m.  on  Monday.  Time  oocnpied  in  shifting  from 
hatch  to  hatch  and  in  repairing.  Any  time  lost  through 
riols,  strikes,  look-outs,  dismissal  of  workmen,  or  from 
uydiqtttte  between  masters  and  men  cansiug  a  stoppage 
of  our  colUery  or  ooUieries,  or  of  the  trimmers,  dock, 
ailway,  or  other  hands  connected  with  the  working, 
delivery,  shipment,  or  trimming  of  the  ooal  or  on  the 
lailway  or  railways  over  which  our  traffic  is  usually 
ounveyed  to  the  loading  dock  or  docka,  or  by  reoaon  of 
aecidenta  to  miuss  or  machinery,  causing  stoppage  of  the 
asms,  or  by  obstructions  or  aooidents  at  our  colliery  or 
eoUiaries,  or  on  the  said  railways  or  in  the  dooka,  or  by 
naaon  of  aterms,  floods,  frosts,  anow,  or  from  any  oanae 
of  whatsoever  kind  or  nature.  In  case  of  partial  holiday 
Of  partial  stoppage  of  our  colliery  er  collieries  from  any 
w  either  of  the  aforenaiued  causes,  the  lay  daya  to  be 
extended  proportionately  to  the  diminution  of  output 
atiaing  from  aoch  partial  holiday  or  stoppage.  For  the 
pinpoae  of  this   guarantee,  all  holidays    and  full-day 


stoppages  at  our  collieries  shall  be  deemed  to  commence 
at  5  p.m.  the  working  day  preceding,  and  to  end  at 
7  a.m.  the  working  diy  foUon'iug  such  holiday  or 
stoppage.  In  oase  the  vessel,  whether  on  demurrage  or 
not,  can  complete  loading  the  cargo  by  5  p.m.  on  the  day 
preceding  any  Sunday,  holiday,  or  other  stoppage  of 
work,  and  each  completion  is  prevented  otherwise  than 
by  oar  act  or  default,  time  shall  not  count  either  for 
loading  or  demurrage  until  7  a.m.  on  the  day  on  which 
work  is  resumed. 

The  colliery  guarantee  contained  a  scale  of  rates 
for  demurrage  i.if  any),  the  rate  applicable  to  the 
Saxon  being  132.  per  day.  The  colliery  guarantee 
also  provided  that  demurrage  was  to  be  "  payable 
per  colliery  working  day,  or  in  proportion  for  any 
part  of  a  day,  whion  for  purpose  of  computation 
shall  be  divisible  into  twenty-four  parts." 

The  Saxon  arrived  at  Barry  on  the  8th  Ifaroh. 
and  the  lay  days  for  loading  expired  on  the  31st 
March  at  2  p.m.  After  the  expiration  of  the  lay 
days — viz.,  on  the  9th  April — a  strike  took  place  at 
the  Ferndale  Company's  OoUieries,  which  lasted  a 
long  time.  The  Saxon  remained  waiting  for  cargo, 
notice  that  the  vessel  was  on  demurrage  being 
given  from  time  to  time  to  the  respondents  and 
the  colliery  company,  ontil  by  letter  dated  the 
26th  May  18^  the  respondents  gave  notice  to  the 
appeUanCs'  brokers  tluit  they  could  not  load  the 
ship.  This  notice  was  communicated  to  the  owners, 
who  thereupon  took  steps  to  obtain  another 
charter-party.  On  the  13w  Jane  they  chartered 
her  to  Messrs.  Hickie,  Borman,  and  Co.  Under 
that  charter-party  she  was  loaded  without  delay 
and  sailed  on  ttie  17th  June.  The  cargo  loaded 
was  2719  tons  of  coal,  and  the  freight  was  148. 
per  ton  to  Cape  Town  as  against  ISa.  6d.  per  ton 
to  the  same  place  under  the  respondents'  charter- 
party,  the  freight  in  each  case  being  subject  to 
certain  discounts  and  deductions. 

The  claims  put  forward  on  behalf  of  the  plain- 
tiffs (appellants)  were  (1)  for  loss  of  freight.  The 
amount  claimed  was  609{.  19*.  9<2.,  and  was  made 
up  of  the  difference  of  freight  in  the  two  charter- 
parties,  taking  all  deductions  into  account  and 
taking  a  full  and  complete  cargo  of  ooal  at  2719 
tons,  theqnantity  actually  loaded  under  the  second 
charter-party;  and  (2)  for  the  detention  of  the 
Saxon  by  the  respondents.  The  amount  claimed 
was  7852.  Ss.  4d.,  being  demurrage  at  the  colliery 
guarantee  rate  of  132.  per  day  for  the  colliery 
working  days  from  2  p.m.  on  the  Slst  March  until 
the  17th  June,  when  the  loading  under  the  second 
charter-party  was  completed.  The  appellants' 
calculation  was  upon  the  basis  of  reckoning  every 
day  from  the  Slst  March  to  the  17th  June  as  a 
colliery  working  day,  except  such  days  as  were 
Sundays  or  public  holidays,  or  colliers  holidays, 
and  therefore  excluded  the  following  davs: 
Sunday,  April  3 ;  Mabon's  Day  (colliers'  monthly 
holiday),  April  4 ;  Good  Friday,  April  8 ;  Sunday, 
April  10;  Easter  Monday  April  11;  Sundays, 
April  17  and  24;  Sunday,  May  1;  Mabon's  Day, 
May  2;  Sundays,  May  8,  16,  22,  and  29;  Whit 
Monday,  May  30 ;  Sunday,  June  5 ;  Mabon's  Day, 
June  6 ;  and  Sunday,  June  12,  upon  the  ground 
that  demurrage  was  payable  "  per  colliery  work- 
ing day,"  and  that  the  days  excluded  for  the  above 
reasons  from  the  demurrage  computation  were 
all  such  days  as  were  not  "colliery  working 
days." 

It  was  admitted  that  the  lay  days  having  expired 
on  the  Slst  March,  at  2  p.m.,  the  respondents  were 


le 


108— Vol.  LXXXUI.] 


THE  LAW  TIMES. 


[Sept.  29,  1900. 


H.  OF  L.]  Saxon  Stkahship  Goxpant  v.  Union  Steamship  Company. 


[H.  OF  L. 


in  default  and  liable  to  pay  demurrage  until  the 
dth  April,  when  the  strike  biegan,  but  the  respon- 
dents contended  that  failure  to  load  after  the  9th 
April  was  due  to  the  strike,  and  that  owing  to 
the  strike  the  days  for  which  demurrage  was 
claimed  were  not  "colliery  working  days,"  inas- 
much as  no  work  was  in  fact  done  at  the  Femdale 
Company's  Collieries  on  the  days  in  question,  and 
that,  therefore,  no  demurrage  was  payable  for  the 
dotation  after  the  9th  April.  The  respondents 
farther  contended  that  all  the  exceptions,  which 
by  the  terms  of  the  ooUieiy  guarantee  were  not  to 
be  computed  aa  part  of  the  loading  or  stiffening 
time,  also  applied,  notwithstanding  that  the  load- 
ing time  had  expired,  and  the  yessel  was  on  de- 
murrage, and,  uierefore,  claimed  a  right,  in  any 
event,  to  exclude  the  time  from  S  p.m.  to  midnight 
on  the  day  before  a  Sunday  or  holiday,  and  from 
midnight  to  7  a.m.  on  a  Monday  or  day  after  a 
holiday,  in  computing  the  demurrage  time. 

The  appellants,  on  the  other  hand,  contended 
that  Buet  exceptions  had  no  application,  except 
for  the  purpose  of  computing  the  loading  or 
stiffening  time,  and  in  any  event  the  appellants 
contend^  that  the  642.  9s.  2d.  allowed  oy  the 
respondents  to  be  due  for  demun-age  up  to  the 
9th  April  must  be  increased  by  182.  19s.,  being 
the  demurrage  payable  for  the  thirty-five  hours 
deducted   by  the  respondents  in  respect  of  the 

ririods  from  5  p.m.  to  midnight,  and  midnight  to 
a.m.  as  aforesaid. 

The  Lord  Chief  Justice  gave  judgment  for  the 
appellants  on  both  heads,  with  certsiin  deductions, 
but  his  judgment  was  reversed  as  above  men- 
tioned. 

Bufiu  Isaacs,  Q.C.  and  Leek  appeared  for  the 
appeUants,  and  argued  that  "  colliery  working 
days  "  meant  days  on  which  the  collieries  usuaUv 
worked  in  the  ordinary  coarse,  not  days  on  which 
in  fact  they  did  not  work  for  any  reason.  They 
cited 

Clinic  T.  Hickie,  Barman,  and  Co.,  4  Com.  Cm.  292  ; 

15  Timea  L.  Bep.  408 ; 
Nielsen  v.  Wait,  54  L.  T.  Bep.  344 ;  16  Q.  B.  Div. 
67. 

J.  Walton,  Q.G.,  Carver,  Q.G.,  and  Bailhaehe, 
for  the  respondents,  supported  the  judgment  of 
the  Court  of  Appeal. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

July  30. — Their  Lordships  gave  judgment  as 
follows : — 

The  LoED  Chancblloe  (Halsbury).  —  My 
Lords:  The  controversy  between  the  parties  in 
this  case  is  reduced  to  very  narrow  limits,  and  may, 
I  think,  be  treated  as  simply  the  question  of  what 
is  the  contract  between  them.  The  contract  is  to 
be  foand  in  the  charter-party  and  the  colliery 
guiu-antee,  which,  by  incorporation  and  reference, 
forms  part  of  the  contract,  and  the  sole  question 
in  the  case  appears  to  me  to  tarn  upon  one  phrase 
— viz.,  the  phrase  "  colliery  working  day."  If  the 
oonstruction  which  the  Lord  Chief  Justice  placed 
on  that  phrase  at  the  trial  meant  ordinary  work- 
ing days  under  ordinary  normal  circumstances, 
then  the  demurrage  which  the  appellants  claim 
is  clearly  due  under  the  contract.  If,  on  the  con- 
trary, the  period  during  which  a  strike  in  the  coal 
trade  prevailed  there  was  no  colliery  working  day, 
then  the  demurrage  claimed  was  not  due,  and  it 
eeems  to  me  that,  apart   from    some  evidence 


giving  a  technical  meaning  to  the  phrase,  it  is 
impossible  to  deny  that,  though  workmen  were  on 
strike  and  did  not  work,  these  were,  as  the 
Lord  Chief  Justice  held,  colliery  working  days. 
I  agree  with  the  Lord  Chief  Justice  that  the  real 
question  in  the  case  is.  What  is  a  "  colliery  working 
day  "  P  Does  it  mean  only  a  day  upon  which  the 
colliery  is  in  fact  working,  or  does  it  mean  what 
are  ordinary  working  days  in  normal  times  and  in 
normal  circumstances  P  In  the  first  place,  I  think 
on  the  ordinary  oonstruction  of  language  that  one 
would  understand  the  words  as  the  Lord  Chief 
Justice  has  understood  them.  A  working  day  is 
I  think  in  ordinary  parlance  to  be  understood  as 
distinguished  from  a  holiday — including  in  that 
term  a  Sunday  or  some  fixed  and  ususl  day  for 
rest  and  not  for  work,  as  a  Sunday,  Christmas 
Day,  Gfood  Fridav,  and  the  like.  But,  besides 
what  I  have  described  as  the  ordinary  and  natural 
meaning  of  the  words,  there  is  the  additional  cir- 
cumstance that,  if  the  parties  had  intended  what  it 
is  now  contended  that  they  meant,  I  see  no  reason 
why  they  should  not  have  said  in  plain  terms  that 
by  "  colliery  working  days  "  they  meant  days  on 
which  the  collieij  was  actually  working  in  fact. 
I  am  unable  to  follow  the  view  of  the  Court  of 
Appeal;  they  appear  to  recognise  what  I  have 
described  as  the  ordinary  and  natural  meaning  of 
the  words,  and  I  quite  agree  tliat  the  ordinary 
and  natural  meaning  of  words  may  be  altered  or 
modified  by  their  use  in  a  particular  neighboor- 
hood  or  in  relation  to  a  particular  subject-matter. 
They  adopt  the  Lord  Chief  Justice's  exposition 
of  the  words  generally,  but  they  add  to  that  expo- 
sition, "  Yon  must  give  the  qualification  as  to  how 
these  words  would  be  understood  in  the  neigh- 
bourhood of  the  place  where  the  parties  were  con- 
tracting." This  would  be  quite  intelligible  If 
there  were  anv  evidence  that  the  words  were  so 
understood  like  the  custom  of  a  port,  or  anj 
other  evidence  which  practically  makes  the  use  of 
particular  words  technical  in  the  neighbourhood 
or  in  relation  to  the  particular  subject-matiter. 
But  the  difficulty  which  I  have  is  that  there  is  no 
evidence  from  which  any  such  technical  meaning 
can  be  gathered,  and  it  certainly  lies  upon  thoae 
who  wish  to  give  a  technical  meaning  to  plain 
language  to  establish  that  the  words  sought  to  be 
modified  have  acquired  the  meaning  upon  which 
they  insist.  The  truth  is  that  the  respondents 
are  endeavouring  to  establish  that  a  strike,  which 
in  this  case  prevented  the  loading  of  the  veBsel, 
prevents  the  days  upon  which  the  colliers  wonld 
be  working  under  ordinary  normal  oircnmstances 
from  being  colliery  working  days.  It  is,  to  my 
mind,  very  clear  that  at  the  time  when  this  contract 
was  signed  between  the  parties  no  such  idea  lutd. 
occurred  to  them,  for  in  relation  to  another  matter 
— which,  however,  does  not  toaoh  the  liability 
now  in  question — ^they  expresslv  mention  strikes, 
and  I  cannot  conceive  that,  it  the  construction 
now  sought  to  be  put  upon  this  oontractwas  in  their 
minds,  they  should  not  in  plain  terms  have  ex- 
pressed their  meaning.  I  have  spoken  of  the  con- 
tract between  the  parties,  and  it  is,  of  course,  one 
contract,  so  far  as  the  present  question  arises, 
although  one  part  of  the  contract  is  referred  to  and 
incorporated  by  reference  instead  of  being  a  con- 
tract on  one  piece  of  paper.  And,  although  some 
confusion  arises  from  this  circumstance,  I  am 
unable  to  see  anything  in  the  other  parts  of  the 
contract  which  have  relation  to  the  question  now 
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in  debate.  If  I  a«  rifrht  in  saying  that  the  words 
in  qoestion  ordinarily  bear  the  meaning  that  I 
hare  attributed  to  them,  I  do  not  think  it  possible 
in  the  state  of  the  evidence  before  yonr  Lordships 
to  assoDie  that  there  is  anything  in  any  other  part 
of  the  oontraot  which  was  intended  to  operate,  or 
does,  in  fact,  operate,  to  alter  the  oonslmotion 
which  the  words  would  generally  bear.  It  follows 
from  the  facts  proved  tbat  the  delay  in  respect  of 
which  the  demurrage  is  claimed  was  a  delay 
during  colliery  worlang  days,  and  the  appellants 
are  entitled  to  the  amount  whioh  they  claim. 
For  these  reasons  I  move,  yonr  Lordships,  that 
the  judgment  of  the  Lord  Chief  Justice  be 
restored,  and  in  that  respect  the  judgment  of  the 
Court  of  Appeal  reversed,  with  the  usual  con- 
Bequences  as  to  costs. 

Lord  Macnaqhtkn. — My  Lords :  This  is  a  case 
of  demurrage.  The  respondents  chartered  the 
ship  Saxon  from  the  appellants  to  carry  a  cargo 
of  steam  coal  from  the  Port  of  Barry  to  Gape 
Town.  The  cargo  was  to  be  provided  by  the 
owoers  of  the  Ferndale  Golliery,  who  were  at  the 
time  under  contract  to  supply  the  respondents 
with  a  large  quantity  of  coal.  In  accordsmce  with 
a  well-known  practice  the  colliery  owners  gave 
the  charterers  a  guarantee  as  to  the  loading  and 
despatch  of  the  vessel,  and  the  charter-party  was 
made  in  view  of  this  guarantee.  The  charter- 
party  provided  for  "  demurrage  at  loading  port 
as  per  colliery  guarantee."  According  to  the 
gnarantee  demurrage  was  to  be  at  a  certain  scale 
(about  which  there  is  no  question),  and  was  ex- 
iressed  to  be  "  payable  per  colliery  working  day." 
'be  main  question  is,  Wnat  is  the  meaning  of  tiie 
expression  "  ooUierT  working  day "  P  Does  it 
mean  a  day  on  which  under  oi^dinaiy  normal 
circumstances  the  colliery  would  be  working,  or 
does  it  mean  a  day  on  which  the  colliery  is  actually 
at  work  ?  There  is  a  further  question  as  to  the 
exclusion  from  the  period  of  demurrage  of  certain 
hoars  of  grace  in  extension  of  non- working  days, 
which  for  some  purposes  certainly  were  to  be 
reckoned  from  5  p.m.  on  the  day  preceding  to 
7  am.  on  the  day  following.  The  vessel  was  not 
loaded  in  accordance  with  the  charter-party.  The 
lay  days  in  which  the  loading  ought  to  have  been 
eompleted  expired  at  2  p.m.  on  the  31st  March 
1898,  and  thereupon  the  period  of  demurrage 
b^an.  There  is  no  dispute  as  to  the  liability  of 
tike  charterers  for  demurrage  during  the  period 
between  the  expiration  of  the  lay  days  and  the 
9th  April  following.  Then  came  the  great  South 
Wales  coal  strike,  and  after  a  time  the  charter- 
party  was  abandoned.  The  question  is  as  to 
uabUity  for  demurrage  during  the  time  while  the 
colliery  was  idle  owing  to  the  strike.  Lord  Bussell, 
C.J.  and  Lindley,  M.B.,  who  gave  the  judgment 
of  the  Court  of  Appeal,  were  both  agreed  that 
prima  fade  the  expression  "  colliery  working 
day"  means  "ordinary  working  days  under 
ordinary  normal  ciroumBtances."  But  the  Court 
of  App^,  differing  from  the  Lord  Chief  Justice, 
was  of  opinion  that  this  prima  facie  meaning  was 
displaced  by  the  language  of  the  particular  con- 
tract under  consideration.  It  was  common  ground 
that  the  liability  of  the  charterers  to  the  ship  and 
the  liability  of  the  colliery  to  the  charterers  were 
meant  to  be  co-extensive.  Taking  first  the  colliery 
gnarantee,  the  Master  of  the  Itolls  came  to  the 
conclusion  that  the  clause  as  to  demurrage  in  that 
document  excluded  days  on  which  the  collieiy 


was  not  at  work  owing  to  any  cause  whatever 
other  than  the  fault  of  the  owners.  Then  turning 
to  the  charter-party,  his  Lordship  expressed  the 
opinion  that  there  was  nothing  to  be  fomid  there 
repugnant  to  the  construction  which  he  had  pla(»d 
upon  the  demurrage  clause  in  the  colliery 
guarantee.  The  case  is  certainly  not  free  from 
difScall^,  but  on  the  whole  upon  this  point  I 
prefer  the  conclusion  at  which  the  Lord  Chief 
Justice  arrived.  The  Master  of  the  Bolls  relies 
upon  two  clauses  in  the  colliery  guarantee,  whioh 
for  the  sake  of  oonvenienoe  of  reference  were  num- 
bered 6  and  7.  He  thinks  that  those  clauses  show 
that  days  on  which  the  collieiy  was  not  actually 
worked  were  not  to  be  treated  as  "oolliery  work- 
ing days."  I  am  not  able  to  aeree  in  this  opinion. 
OLauae  7, 1  think,  has  not  much  bearing  upon  the 
point.  It  provides  for  a  very  exceptional  case 
when  the  vessel,  ''  whether  on  demurrage  or  not," 
could  complete  loading  by  5  p.m.  on  the  day  pre- 
ceding "  any  Sunday,  holiday,  or  other  stop- 
page of  work."  The  expression  "  working  day  " 
18  not  to  be  found  in  that  clause  at  all.  ^e 
preceding  clause,  numbered  6,  is  in  these  words : 
"  For  the  purpose  of  this  guarantee  all  holidays 
and  full  aay  stoppages  at  the  collieries  shall  be 
deemed  to  oommencd  at  5  p.m.  the  working  day 
preceding  and  to  end  at  7  a.m.  the  working 
day  following  such  holiday  or  8topp«ge."  The 
judgment  of  the  Court  of  Appeal  is,  I  think, 
really  based  on  that  clause  alone.  Now,  in  the 
first  place,  it  seems  to  me,  reading  the  whole 
instrument  fairly,  that  in  clause  6  the  parties  had 
nothing  in  view  bevond  the  period  of  lay  days  or 
loading  time.  In  the  next  place,  I  cannot  myself 
see  anything  to  show  that  in  clause  6  the  expres- 
sion "  working  day"  means  a  day  on  which  work 
is  actually  done  rather  than  a  day  whioh  is  an 
ordinary  working  day  under  ordinary  normal  oir- 
cumstances.  The  oiause  is  not  very  artistically 
drawn.  But,  whichever  construction  of  the  ex- 
pression "  working  day  "  is  adopted,  the  result  is 
the  same,  and  in  either  case  there  must  be  occa- 
sionally some  overlapping  of  hours.  I  am  rather 
disposed  to  think  that  the  expression  "  working 
day  "  in  that  oiause  means  an  ordinary  working 
day  imder  normal  circumstances,  because  I  fina 
in  the  very  next  oiause,  where  a  day  on  which 
work  is  actually  done  is  evidentiy  meant,  the 
parties  do  nob  use  the  the  expression  "  working 
day."  The  language  is  changed.  The  expression 
used  is  "  the  day  on  which  work  is  resumed."  I 
may  observe  in  passing  tbat  clause  6  does  not 
take  account  of  Sundays.  It  only  SMaks  of 
"  holidays  and  full-day  stoppages.  Why  are 
Sundays  omitted  P  If  you  turn  to  clause  4  you 
find  that  Sundays  are  already  provided  for  by  the 
exclusion  of  "  time  from  5  p.m.  on  Saturday  until 
7  a.m.  on  Monday."  Now  the  application  of 
clause  4  is  unquestionably  confined  to  lay  days  or 
loading  time.  This  circumstance,  taken  in  con- 
nection with  the  special  reference  to  demurrage  in 
clause  7,  seems  to  me  to  show  that,  apart  from 
the  special  case  provided  for  in  clause  7,  the  whole 
group  of  clauses  4,  5,  6,  and  7  are  applicable  only 
to  lay  days  or  loading  time.  There  is  a  further 
indication  tending  to  show  that  the  charterei's 
meant  by  the  expression  "  working  day  "  an  ordi- 
nary working  day  under  ordinarr  normal  circum- 
stances. It  is  to  be  found  in  tne  charter-party. 
That  instrument  provides  that  the  cargo  is  to  be 
loaded  "  in  twelve  clear  working  days,  Sundays 
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and  holidays  excepted."  Now  Sundays  are  not 
working  days,  nor  are  holidays.  The  provision 
Uierrfore  mnst,  I  think,  be  paraphrased  thus — 
**  the  loading  is  to  be  done  in  twelve  clear  working 
days,  bat  note  that  by  working  days  we  mean  days 
exclusive  of  Sundays  and  holidays."  I  have  criti- 
oised,  perhaps  too  minutely,  the  langTiaee  of  these 
two  documents — the  charter-party  and  the  colliery 
guarantee — ^following  the  line  of  argument  adopted 
by  the  Master  of  the  BoUs.  I  shonld,  however, 
prefer  to  put  my  judgment  on  rather  a  broader 
ground.  When  once  it  is  admitted,  as  it  is  on  all 
sides,  that  the  expression  "  colliery  working  day  " 
jnrimd  faoie  means  an  ordinaiy  working  da^  under 
ordinary  normal  circnmstaooes,  it  is,  I  think,  for 
those  who  say  that  it  means  something  else  to 
make  out  their  case  satisfactorily,  and  I  do  not 
think  that  the  respondents  have  done  so.  It 
seems  to  me  to  follow,  from  the  view  which  I  find 
myself  oompelled  to  take  on  the  main  question, 
that  in  calculating  the  period  of  demurrage  no 
account  is  to  be  taken  of  the  conventional  exten- 
sion of  Sundays  and  holidays,  whether  public 
holidays  or  colliery  holidays.  The  extension  was, 
I  think,  introduced  for  the  purpose  of  reckoning 
1  he  period  of  lay  days  or  loamng  time.  It  has,  as  it 
t-eems  to  me,  no  application  to  the  period  of  de- 
murrage. I  am  therefore  of  the  opinion  that  the 
appellants  are  right  on  both  points,  and  that  the 
appeal  must  be  iQlowed  with  costs  and  the  order 
of  the  Lord  Chief  Justice  varied  accordingly. 
My  noble  aod  learned  friends  Lord  Ashbourne 
and  Lord  Morris  and  Killanin  concur  in  this 
judgment. 

Ix>rd  Brampton. — My  Lords:  [His  Lordship 
stated  the  facts  and  continued :]  The  respon- 
dents deny  any  liability  for  demurrage  after 
the  commencement  of  the  strike,  upon  the 
ground  that  the  days  of  the  strike  were  not 
"  colliery  working  days  "  within  the  meaning  of 
the  demurrage  clause  in  the  guarantee,  because 
no  work  was  done  upon  them  at  the  collieiy ; 
whether  they  were  so  or  not  depends  upon  the 
true  interpretation  of  the  clause.  Lord  Bus- 
sell,  C.J.,  who  tried  the  case,  held  that  the  expres- 
sion "  colliery  working  days  "  meant  "  ordinary 
working  days  under  ordinary  normal  circum- 
stances." The  Court  of  Appeal  agreed  that 
subject  to  the  addition  of  the  words  "  in  the 
district  within  which  the  Femdale  Collieries  are 
situate,"  this  would  be  the  prima  facie  interpreta- 
tion of  the  expression;  but  Lmdley,  M.B.  in 
delivering  the  judgment  of  the  court,  went  on  to 
say  that  this  construction  was  excluded  by  the 
language  of  the  guarantee,  and  particularly  by 
the  words  of  clauses  6  and  7  of  that  document, 
holding  that  "  Sundayti,  holidays,  and  days  on 
which  work  is  stopped  are  not  to  be  treated  as 
days  on  which  work  is  going  on.  On  this  ground 
the  judgment  of  the  Lord  Chief  Justice  was 
reversed,  so  far  as  it  related  to  the  demurrage 
after  the  commencement  of  the  strike.  With  ail 
deference  to  the  Lords  Justices  I  am  unable  to 
give  my  assent  to  the  view  thus  taken.  I  should 
agree  with  them  if  the  words  "  working  days," 
according  to  their  true  construction,  meant  "  days 
on  which  work  is  going  on,"  but  I  think  they  do 
not  bear  that  construction  in  the  document  in 
question.  In  ordinary  parlance  to  apeak  of  pai*- 
ticular  days  as  working  days  is  to  distinguish 
them  from  Sundays  or  recognised  and  estabhshed 
holidays,  and  is  descriptive  of  them  merely  as 


days   on    which  men    ordinarily   work  in   their 
respective  callings ;  it  in  a  general  name  applied 
to  such  days  and  means  nothing  more.    In  the 
absence  of  any  fixed  holiday  a  week  is  commonly 
said  to  consist  only  of  Sunday  and  working  days, 
to  distinguish    the   day  of  rest  from  the  days 
devoted  to  labour.    A  day  so  ordinarily  spoken  of 
as  a.  working  day  does  not  cease  to  be  properly  so 
described  because  a  body  of  men,  who  mignt  work 
if  they  would,  refuse  <o  do  so,  and  make  it  for 
their  own  purposes  a  day  of  idleness.     Of  course, 
this  ordinary   interpretation  of    the    expression 
might  be  disr^arded  oii  proof  that  the  expression 
in  question  ha^  when  the  guarantee  was  executed, 
already  acquired  a  different  signification  when 
used    in    connection   with   shipping  or    colliery 
businesses ;  or  if  in  the  writtwi  guarantee  fiom 
the  context,  or  from  other  clauses  in  it,  it  could  be 
made  obvious  to  the  judge  charged  with  the  con- 
struction of  the  contract  that  the  expression  was 
not  intended  bv  the   parties  to  be  used  in  its 
ordinaiy  sense,  out  in  the  sense  contended  for  by 
the  respondents.     No  such  evidence  was  given  or 
tendered.     The  Court  of  Appeal,  however,  having 
held  that  other  clauses  in  the    enarantee,  par- 
ticularly  clauses  6  and  7,  did  justuy  the  intei^ro- 
tation    contended    for   by    the    respondents,    it 
becomes  necessary  to  refer  to  those  clauses  par- 
ticularly, but  I  must  preface  what  I  have  to  say 
about  them  by  a  short  reference  to  the  substauce 
of  the  three  clauses  which  immediately  precede 
them,   Nos.  3,  4  and  5.    No.  3   introduces  the 
othei-s  thus :  ''  The  following  exceptions  not  to  be 
computed  as  part  of    the  aforesaid  loading  or 
stiffening  time."    No.  4  enumerates  those  excep- 
tions :  "  All  holidays,  whether  public  holidays  oae 
colliers'  holidays,  whereby  work  is  suspended,  &o. 
Time  from  5  p.m.  on  Saturday  until  7  a.m.  on 
Monday.  Any  time  lost  through  riots,  strikes,  &c., 
causing  a   stoppage  of  our  colliery,   Jic,  or  by 
reason  of   accidents,  &c.,  at  our  colliery,  or   by 
i-eason  of  storms,  <&c.,  or  from  any  cause  of  what- 
ever kind."    No.  5:  "In  case  of  partial  holiday 
or  partial  stoppage  of  our  colliery,  the  lav  days  to 
be  extended  as  therein  stated.'     It  will  be  ob- 
served that  in  neither  of  these  clauses  are  demur- 
rage days  in  any  way  referred  to,  but  the  excep- 
tions are    confined   exclusively   to    loading   and 
stiSeaing  time,  and  nowhere  in  tbe  guarantee  is 
there  any  reference  to  any  stoppage  of  work  to  be 
found,  except  in  the  five  clauses  I  have  meuiioncd. 
As  to  No.  ti  I  confess  myself   at  a  loss  to  un- 
derstand how  it  can  affect  the  question  at  issue. 
The  object  of  it  is,  as  it  seems  to  me,  simply  to 
define  the  hours  when  holidays  and  full  day  stop- 
pages shall  be  deemed  to  commence  and  terminate 
;the  hours  to  be  included  in  the  Sunday  exception 
having  adready   been  fixed  as  from   5  p.m.  on 
Saturday  until  7  a.m.  on  Monday  in  clause  4,  and 
the  mode  of  extending  the  lay  days  in  the  case 
of    pai-tial    holidays  or    stoppages   having    been 
dealt  with  in  clause  5)  in  using  the  woi-d  "  work- 
ing day."    1  see  no  reason  for  supposing  that  the 
colliery  company,  in  using  the  expression  work- 
ing day  in  clause  6,  intended  them  to  be  treated 
in  any  other  manner  than  according   to   their 
ordin^7    interpretation  as  days  on  which  men 
are  accustomed  to  work.    Lindley,  M.B.   in  his 
judgment  pointedly  stated  that  in  clause  6  "work- 
ing  day  ''  is    contrasted    with   "  holidays "    and 
"full-day    stoppages,"    but    in    considering    the 
weight  to  be  atteched  to  this  observation  it  must 
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not  be  overlooked  that  the  word  "  stoppage  "  ia 
used,  and  ia  to  be  found  only  in  the  cmnses 
relating  to  exceptions  to  be  made  in  the'com- 
pntation  of  the  loading  and  atiffening  time,  and 
then  only  aa  descriptiye  of  days  to  be  deducted 
in  the  oompotation  of  those  times ;  and  they  are 
not  in  any  way  ever  referred  to  as  days  to  be 
dedncted  in  the  computation  of  "  demnrrage " — 
that  for  the  porpoee  of  computing  the  loading 
daya  it  is  immaterial  whether  one  oonstmotion  or 
the  other  is  correct,  for  with  either  oonstmotion 
strikes  and  stoppages  are  expressly  excepted  from 
the  loading  days,  and  does  not  in  the  least  dag;ree 
depend  on  whether  "  working  day  "  ia  interpreted 
in  the  one  way  or  the  other.  It  ia  further  to  be 
observed  that  demurrage  ia  only  mentioned  in 
ckaaes  10  and  7,  and  thi^  the  only  exception  in  the 
compntation  of  demurrage  is  the  very  exceptional 
one  for  which  provision  is  made  in  clause  7.  I 
cannot  bring  my  mind  to  the  belief  that  the  col- 
liery company,  when  ther  signed  the  guarantee, 
really  considered  that  tne  expression  "  colliery 
working  days  "  would  legallT  be  construed  as  days 
only  on  which  work  is  actually  done,  for  at  the  end 
of  clause  7,  when  tiiey  intended  that  the  day 
should  be  so  treated,  they  carefully  use  the  ex- 
pressian  "  on  the  day  on  which  work  is  resumed," 
which  would  be  superfluous  and  nnneoesaary  if 
the  construction  now  sought  to  be  put  upon  it  be 
correct.  Probably  they  never  gave  the  matter  a 
thought  until  they  found  the  atrike  to  be  serious 
and  tne  claims  heavy.  As  to  clause  7,  it  implies 
only  to  a  case  where  the  loading  ot  a  vessel  is  so 
far  advanced  that  it  might  an^  would  be,  under 
ordinary  circumstances,  completed  on  a  day  pre- 
ceding a  Sunday,  holiday,  or  stoppage  of  work, 
bnt  for  ito  prevention  by  a  cause  for  which  the 
collifiij  is  not  responsible.  In  such  case  it  provides 
that  tune  shall  not  count  for  loading  or  demur- 
ra^  until  the  day  "  on  which  work  ia  resumed." 
It  18  obvious  that  this  clause  has  no  application 
where  there  has  been  no  loading  of  nor  even 
an  attempt  to  load  the  vessel  wiui  any  part  of 
her  cargo.  This  is  the  only  clause  in  miich  a 
suspension  of  demnrrage  days  is  provided  for.  If 
it  had  been  the  intention  of  tiie  colliery  in  all 
eaaea  to  suspend  them  daring  a  strike,  it  is  impos- 
sible to  suppose  they  would  not  have  expressly  so 
provided,  as  they  easily  could  have  done,  by  the 
addition  of  a  few  words  to  clause  3,  or  by  a  short 
and  independent  clause.  For  the  reasons  which 
I  have  stated,  I  am  of  opinion  that  this  appeal 
flhoold  be  allowed,  and  that  the  judgment  of  the 
Court  of  Appeal  should  be  reversed,  with  costs. 
Judgment  appealed  frorn,  reversed.  Jitdgment 
of  the  Lord  Chief  juttiee  restored  with  a 
variation.  Bespondenie  to  pay  to  the  ofpeU 
lantt  their  costs  here  and  in  the  courts 
below. 
Soluntors  for  the  appellanto,  Lawless  and  Co. 
Solicitors  for  the  respondente,  BiddeU  and  Co. 
for  VacheU  and  Co.,  Cardiff. 
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July  3,  4,  and  20. 
(Before  Lord  Altebstonb,  M.B.,  BiOBY  and 
Collins,  L.JJ.) 
Bhymnet  Bailwat  Company  v.  Bbecon  and 
Meethyb  Tydfil  Bailwat  Company,  (o) 
appeal  fbom  the  chancbby  division. 
Contract — Breaeh-rlnferenee  to  be  drawn  from  act 
of  party  commitHng  the  breouih — Bight  to  rept*- 
iiate — Damages. 
If  there  is  a  distinct  refusal  by  one  party  to  a  con- 
tract to  be  bound  by  its  terms  in  the  future,  the 
other  party  ynay  treat  the  contract  as  at  an  end. 
Short  of  stush  a  refusal,  the  true  principle  to  be 
deduced  from  all  ike  cases  is  that  the  court  twust 
ascertain  whether  the  action  of  the  party  who  is 
breaking  the  contract  is  such  that  the  other  party 
is  entitled  to  conclude  that  the  former  no  longer 
intends  to  be  bound  by  its  provisions. 
Withers  0.  Beynolds  (3  B.  &  Ad  882),  Hochster 
V.   De   la  Tour  (2  E.  &  B.  678),  and  Mersey 
Steel  and  Iron  Company  v.  Naylor   (51  L.  T. 
Bfp.  637 ;  9  Am.  Cos.  434,  at  pp.  442-4)  con- 
noered  and  applied. 
Decision  of  North,  J.  reversed. 
This  action  was  brought  by  the  plaintiff  company 
to  obtain  a  declaration  that  an  agreement  made 
between  them  and  the  defendant  company  in  the 
year  1864  should  be  treated  as  determined. 

The  following  statement  of  the  facte  of  the  case 
is  extracted  from  the  written  judgment  of  the 
Court  of  Appeal : — 

Prior  to  the  year  1864  the  plaintifEs  were  in 
possession  of  a  line  of  railway  running  from  the 
neighbourhood  of  Bhymney,  on  the  west  side  of 
the  Bhymney  Valley,  to  Caerphilly,  with  a  branch 
to  the  west  to  j<Hn  the  Taff  Vale  at  the  Walnut 
Tree  junction. 

The  defendante  were  in  possession  of  a  line  of 
railway  running  also  from  the  neighbourhood  of 
Bhymney  down  the  east  side  of  the  Bhyniney 
VaUey  to  Newport  by  way  of  Machen,  with  a 
branch  from  Machen  to  Caerphilly,  and  also  of  a 
line  running  northwards  from  a  point  called  Deri 
through  Dowlais  to  Brecon  and  Merthyr. 

The  plaintiffs  had  a  branch  from  Bargoed  to  join 
the  defendants'  line  at  Deri. 

This  was  substantially  the  position  of  the  two 
companies  in  the  year  1864. 

In  the  session  of  that  year  both  companies  were 
in  Parliament  desiring  to  construct  certain  rail- 
ways, and  particularly  a  railway  from  Caerphilly 
to  Cardiff ;  the  Brecon  Company  also  proposing 
to  construct  a  line  from  a  point  on  their  then 
existing  line  due  north  of  Caerphilly  to  Caer- 
philly. 

Under  these  circumstances  the  heads  of  the 
agreement  of  1864  were  made  out  and  confirmed 
by  sect.  23  of  the  Bhymney  Bailway  Act  1864. 

The  main  provisions  of  that  agreement  may  be 
summarised  as  follows : — 

Clauses  1,  2,  3,  and  4  contemplated  the  con- 
struction of  various  lines  by  the  Brecon  and 
Bhymney  Bailway  Companies  respectively  to  the 

(a)  Beported  by  E.  A.  SCBITOHLBT,  Eiq.,  Bftntetei-at-Law. 
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north  of  Bhymney,  and  a  line  from  a  point  on 
the  Brecon  Company's  line  to  Caerphilly.  THoan 
of  r.hese  lines  have  been  constructed. 

OlaoBea  5  and  6  provided  that  the  defendants 
shoold  withdraw  their  scheme  for  constructing  a 
line  from  Caerphilly  to  Cardiff,  and  that  the 
pkintiflg  should  give  the  defendants  running 
powers  for  through  traffic  from  the  terminus  of 
the  defendants'  Caerphilly  branch  to  the  plain- 
tiff company's  station  at  Adam-street,  Cardiff. 
Certain  restoiciaone  were  imposed  upon  the  user 
of  these  running  powers. 

By  clause  7  an  alteration  wa^  made  in  the  posi- 
tion of  a  junction  which  had  been  authorised 
between  the  defendants'  line  and  the  line  of  the 
plaintiffs,  and  the  defendants  were  given  running 
powers  over  the  substituted  junction  and  portion 
of  the  line  of  the  Bhymney  Company  to  Biargoed 
to  a  point  to  which  they  had  already  running 
powers  communicating  by  way  of  Deri  with  their 
own  line. 

Clauses  8  and  9  are  not  material  to  be  stated ; 
but  by  clause  10  the  plaintifb  gave  the  dofen- 
dants  running  powers  over  their  line  between  the 
end  of  the  defendants'  Caerphilly  branch  and 
Walnut  Tree  junction  subject  to  certain  restric- 
tions as  to  the  traffic  for  which  these  running 
powers  should  be  used. 

Clause  11  was  in  the  following  terms : 

After  the  openingr  of  the  Caerphillj  and  Cardiff  line, 
the  raoeipta  ariaing  from  the  trafflo  earned  on  between 
the  New  Tredegar  works  and  Cardiff  shall  aa  between 
New  Tredegar  and  Caerphilly  be  divided  in  eqnal  pro- 
portions between  the  two  oompaniei  after  the  deduction 
of  30  per  oent.  for  working  expenses,  the  mileage  pro- 
portion between  Caerphilly  and  Cardiff  to  belong  ezcln- 
sively  to  the  Bhymney  Company,  the  Brecon  Company 
being  allowed  working  expenses  on  the  portion  oarried 
by  them. 

Clauses  12, 13,  and  14  were  only  incidental  to 
the  earlier  clauses.  Clauses  15  and  16  were 
temporary ;  and  clause  17,  on  which  the  plaintiffs 
founded  their  claim,  was  as  follows : 

Except  as  herein  mentioned  neither  oompany  shall  either 
directly  or  indireatly  aeek  any  neir  line  from  one  aide  of 
the  valley  to  the  other  to  take  away  the  traffic  of  either 
oompany. 

In  pursuance  of  the  agreement  embodied  in  the 
heads  of  agreement  the  defendants  withdrew  their 
Bill  for  making  an  independent  line  from  Caer- 
philly to  Cardiff,  the  line  of  the  plaintiffs  was 
constructed,  and  the  new  junction  near  Bargoed 
station  referred  to  in  clause  7  was  also  carried 
out.  The  works  referred  to  in  clauses  1,  2,  and  4 
were  never  constructed.  At  the  time  of  the 
making  of  this  agreement  the  connection  across 
the  valley  between  the  plaintiffs'  railway  and  the 
New  Tredegar  works  already  existed. 

Both  parties  appear  to  have  acted  upon  the 
agreement  down  to  the  year  1898,  when  the 
circumstances  giving  rise  to  this  action  arose. 

Some  further  communications  were  made  from 
the  Bhymney  line  on  the  western  side  of  the 
valley  to  some  new  ooUieiies  opened  up  on  the 
eastern,  but  it  was  agreed  that  these  lines  crossing 
the  valley  were  constructed  independently  by 
landowners,  and  the  case  was  conducted  through- 
out on  the  basis  that  from  1864  down  to  1^8 
both  parties  had  abstained  from  any  breach  of 
the  agreement. 

In  the  year  1896  the  BaiTV  Bail  way  Company, 
which  had  about  the  year  1885  established  docks 


and  connecting  railways  mnning  north  from:. 
Bart^,  a  port  a  few  miles  to  the  westward  of 
Cardiff,  obtained  powers  to  construct  a  railway 
to  join  the  line  of  the  plaintifEs  at  Penrhos,  and- 
in  the  session  of  1898  the  Barry  Company  were 
asain  in  Parliament  proposing  to  join  the  line 
of  the  defendants  on  the  eastern  side  of  the  vaUey 
near  Bedwas  with  another  junction  from  the  new- 
projected  line  to  the  line  <n  the  Bhymney  Com- 
pany at  Aber. 

The  Bill  was  introduced  in  the  House  of 
Commons,  but  prior  to  its  consideration  before  a- 
private  Bill  committee  in  that  House  the  heads- 
of  agreement  were  made  between  the  defendants 
and  the  Barry  Company  which  formed  the  founda- 
tion of  the  alleged  breach  by  the  defendants  in 
respect  of  which  the  plaintiffs  founded  tiyeir- 
right  to  treat  the  agreement  of  1864  as  at  an  end. 

These  heads  of  agreement  were  dated  the  26th' 
April  1898.  Under  them  the  defendants  agreed 
to  withdraw  two  railways  which  they  were  seelcing 
power  to  construct  for  the  purpose  of  making 
connection  between  their  own  line  and  that  or 
the  plaintiffs  in  the  neighbourhood  of  Caerphilly, 
and  the  Ban^  Company  granted  to  the  defendant- 
company  running  powers  over  the  Barry  Com- 
pany's proposed  new  line  from  its  junction  with, 
the  dMendanta'  railway  near  Bedwas  to  its- 
junction  with  the  plaintiffs'  railway  near  Aber. 
The  agreement  contained  certain  terms  as  to  kow- 
the  traffic  to  Barry  was  to  be  carried  on  which  are- 
not  material  for  the  purpose  of  the  present 
question. 

The  Barry  Company's  Bill,  which  was  intro- 
duced in  the  House  of  Commons,  was  opposed  iot 
committee  on  preamble  by  the  plaintiffs,  iheir 
opposition  being  founded  upon,  among  other 
grounds,  the  rights  which  uiey  had  obtained 
under  the  agreement  of  1864.  Upon  the  preamble 
being  declared  proved  the  plaintiffs  did  not 
appear  upon  clauses  in  the  House  of  Commons. 
The  chairman  of  the  committee,  in  their  absence, 
inserted  clause  9  of  the  Barry  Bailway  Act  1896, 
apparently  for  the  protection  of  the  plaintiffs. 
The  terms  of  the  heads  of  agreement  between  the 
Brecon  and  the  Barry  Companies,  dated  the  26th 
April,  were  made  known  to  the  plaintiffs  in  the 
course  of  the  passage  of  the  Barry  Company's 
Bill  through  the  committee  of  the  House  of 
Commons. 

Upon  the  Barry  Company's  Bill  being,  in  the 
ordinary  course,  referred  to  a  committee  of  the 
House  of  Lords,  the  plaintiffs  again  opposed  the 
preamble,  and,  upon  the  preamble  being  passed, 
proposed  an  amendment  to  clause  9  of  the  Bill 
which  would  have  enlarged  its  scope  so  as  to  have 
brought  within  its  protective  provisions  traffic 
from  other  places  oesides  the  New  Tredegar 
works. 

The  action  came  on  for  trial  before  North,  J., 
and  his  Lordship  i«served  judgment. 

On  the  19th  Dec.  1899  the  following  written 
judgment  was  delivered  by 

North,  J. — [His  Lordship  stated  the  tacts  of 
the  case,  and  continued :]  One  point  was  made  by 
the  defendant  oompany  going  to  the  root  of  the 
whole  matter — namely,  that  as  the  agreement  of 
1864  had  been  confirmed  and  made  binding  by 
Act  of  Parliament  it  could  not  be  determined  by 
either  party.  I  do  not  understand  this  argument. 
If,  in  case  it  had  not  been  so   confirmed,  the 
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letngal  by  the  defendant  compaiij  to  perform  it 
in  a  vital  matter  would  have  given  the  plaintiff 
company  a  right  to  elect  to  treat  it  as  at  an  end, 
I  do  not  see  how  the  fact  of  its  having  been  oon- 
finned  by  Parliament  could  make  any  difference. 
If  the  plaintiff  company  and  the  defendant  com- 
pany bad  subsequently  agreed  with  one  another 
to  ^vide  the  receipts  referred  to  in  art.  11  in  pro- 
portions differing  from   those  there   mentioned, 
tlisy  could,  of  course,  have  done  so.    So,  notwith- 
atandiog  art.  17,  the  two  companies  might  have 
concurred  without  any  breach  of  the  agreement  in 
seeking  a  new  line  from  one  side  of  the  valley  to 
ihe  other.    But  in  truth  the  effect  of  such  con- 
firmation as  is  merely  found  here  is  to  remove 
diffioolties  which  might  otherwise  have  stood  in 
the   way    of   making    such    an  agreement,   and 
has  not    the    effect  alleged    of  making  all   its 
provisions    absolutely    and    irrevocably   binding 
apon  both  companies  for  ail  time:  (see    Beg. 
T.  Midland  Bailway   Company,  57  L.   T.   Bep. 
619;   19  O.  B.  Div.  540,   and   the   cases    there 
cited.)     The    next  point    made    by    the    defen- 
dant company  was  that  tbey  had  not  broken  their 
contract  contained  in  art.  17  of  the  1864  agree- 
ment.   They  contended  that  in  1864  the  defen- 
dant company  bad  the  east  side  and  the  plaintiff 
company  the  west  side  of  the  valley  (except  as  to 
New  Tredegar,  which  was  specially  provided  for), 
and  that  the  sole  meaning  of  that  article  was  that 
each  company  should  keep  the  coal  trafB'c  they 
had,  and  neither  should  tap  or  interfere  with  the 
eoal  traffic  on  the  other  side  of  the  valley,  which 
the  defendant  companj  said  they  had  not  done. 
I  do  not  consider  this  construction  correct.    If 
that  had  been  intended,  tbe  article  might  easily 
have  been  so  expret sed.    If  so  expressed,  it  would 
have  prevented  the  plaintiff  company  from  carry- 
ing the  coal  from  some  of    the  pits  north  of 
Bhymney,  which  they  have  always  done  without 
objection.    It   would    also  have  prevented  their 
canning  the  coal  from  another  specified  company's 
colhery,  to  which  also  no  objection  has  been  made. 
What  theartide  refers  to  is  notageographical  parti- 
tion at  all ;  the  question  arising  under  it  is  not 
as  to  the  particular  pits  from  which  either  com- 
pany might  carry  coal,  but  what  is  "  the  traffic  " 
of  either  company.    It  applies  to  and  includes  all 
its  traffic,  whether  minerals,  goods,  or  passengers, 
and  it  is  not  confined  to  its  coal  traffic  only,  and, 
a  fortiori,  not  to  coals  got  at  any  particular  place 
or  places.    If  this  be  the  true  construction  of  that 
article,  it  is  clear  for  reasons  already  given  that  it 
has   been    broken    by  the    defendant  company. 
Indeed,  this  was  admitted  by  Mr.  Sargant,  who 
■Tgned  his  case  very  fairly  and  ably.    But  it  was 
then  said  that  even  in  that  caee  the  plaintiff  oom- 
puiy  ooold  not  show  that  they  were  injured  by 
anything  the  defendant  company  had  done,  or 
that  the  defendant  company  was  the  proximate 
cause  of  the  Act  passing.    That  does  not  seem  to 
me  material.    The  agreement  was  that  the  defen- 
dant company  would  not  directly  or   indirectly 
seek  any  new  line  to  cross  the  valley,  and  I  think 
that  they  did  seek  a  new  line  when  they  joined 
with  the  Barry  Company  in  promoting  such  a 
Une,  independently  of  the  question  whether  they 
(uoceeded  or  not.    It  may  be  that  a  mere  unsuo- 
oesafol  attempt  to  obttun  an  Act  causing  no 
wnage  to  the  plaintiff  company  except  the  costs 
of  a  nooeMfnl  opposition  wonld  not  have  been  a 
snfBcient  ground  for  treating  the  agreement  as 
yoLl,ZXZIIL,ai33«. 


determined.    But  when  the  Bill  became  an  Act, 
and  the  line  was  about  to  be  made,  the  state  of 
things  wts  altered;  the  damage  ensuing  to  the 
plaintiff  company  was  clear  and  imminent :  that  it 
arose  from  the  promotion  and  passing  of  the  Act  is 
cleai-  also ;  and  I  have  no  ground  tor  concluding 
that  even  if  the  defendant  company  had  opposed 
to  the  end  the  Act  would  still  have  been  passed,  or 
for  flndine  that  its  success  waa  attributable  to  one 
only  of  the  promoting  companies  to  the  exclusion 
of  the  other.    If  the  opposition  of  the  defendant 
company  had  been  continued,  the  Act  might  not 
have  been  passed  at  all.    The  next  question  is 
whether  what  the  defendant  company  did  was  a 
breach  of  the  agreement  of  1864  so  vital  as  to 
«ve  the  plaintiff  company  the  right  to  sav  that 
they  were  no  longer  bound  by  it,  and  would  treat 
it  as  at  an  end.     This  is  a  mixed  question  of  law 
and  fact.    As  to  the  law,  I  take  it  now  to  be 
clearly  settled  that  if  one  party  to  a  contract 
refuses  to  perform  that  part  thereof  which  has  to 
be  performed  by  him  this  does  not  indeed  amount 
to  a  rescission  of  the  contract,  inasmuch  as  for 
rescission  the  consent  of  both  parties  is  requisite. 
But  it  does  entitle  the  other  party  to  eleot  to  say, 
if  he  chooses,  that  he  will  accept  the  situation  by 
treating  the  oontract  as  at  an  end,  and  will  not 
perform  the  part  remaining  to  be  performed  by 
uim.    In  support  of  this  I  need  not  go  further 
back  than  the  remarks  of  Lord  Esher,  M.B.  in 
Johnstone  t.  MtUina  (54  L.  T.  Bep.  629;  16  Q.  B. 
Div.  460,  at  p.   467)  and    the    observations    in 
Meriey  Steel  and  Iron  Company  y.  Naylor  of  Sir 
Qeorge  Jessed,  M.B.  in  the  Court  of  Appeal  (47 
L.  T.  Bep.  369 ;  9  Q.  B.  Div.  648,  at  p.  657),  and 
of  Lord  Selbome  and  Lord  Blackburn  in  the 
House  of  Lords  (51  L.  T.  Bep.  637 ;  9  App.  Gas. 
434,  at  pp.  438,  442).    In  Johnstone  t.  MiUing  (ubi 
tup.)  Lord  Esher,  M.B.  says:  "A  renunciation  of 
a  contract  or,  in  other  words,  a  total  refusal  to 
perform  it  by  One  party  before  the  time  for  per- 
formance arrives,  does  not  by  itself  amount  to  a 
breach  of  contract,  but  may  be  so  acted  upon  and 
adopted  by  the  other  party  as  a  reecission  of  the 
contract  as  to  give  an  immediate  right  of  action. 
When  one  party  assumes  to  renounce  the  contract 
— that  is,  by  anticipation  refuses  to  perform  it — he 
hereby,  so  far  as  he  is  concerned,  declares  his 
intention  then  and  there  to  rescind  the  contract. 
Such  a  renunciation  does  not,  of  course,  amount 
to  a  rescission  of  the  contract  because  one  partry 
to  a  contract  cannot  by  himself  rescind  it,  but  by 
wrongfully  making  such  a  renunciation  of   the 
contract  he  entitles  the  other  party  if  he  pleases 
to  agree  to  the  oontract  being  put  an  end  to,  sub- 
ject to  the  retention  by  him  of  his  right  to  bring 
an  action  in  respect  of  such  wrongful  rescission. 
The  other  party  may  adopt  such  renunciation  of 
the  contract  by  so  acting  upon  it  as  in  effect  to 
declare  that  he,  too,  treats  the  contract  as  at  an 
end,  except  for  the  purpose  of  bringing  an  action 
upon  it  for  the  damages  sustained  by  him  in  con- 
sequence of  such  renunciation."    The  other  Lords 
Justices  also  gave  judgment  to  the  same  effect. 
Sir  George  Jessel's  remarks  in  Mersey  Steel  and 
Iron   Company  v.  Naylor  (ubt  cup.)  ate  these : 
"  The  first  question  is  what  is  the  rule  which  is  to 
prevail  as  regards  the  getting  rid  of  the  liability 
to  the  further  performance,  or  to  the  performance, 
of  a  contract  in  consequence   of   the   acts    or 
defaults  of  the  other  party  in  respect  of   that 
contract.     If  one  party  breaks  a  contract  is  the 
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other  Piurty  bound  to  perform  hia  part  of  it  or 
not  P    There  is  no  absolute  role  which  can  be  laid 
down  in  express  terms  as  to  whether  a  breach  of 
contract  on  the  one  side  has  exonerated  the  other 
from  performance  of   his  part  of  the  contract. 
Bat  I  think  the  rule  of  law  is  properly  stated  in 
Freeth  v.  Burr  (29  L.  T.  Bep.  703 ;  L.  Ben.  9  0.  P. 
2U8),  and  it  is  stated  in  a  very  few  words  by  the 
judge  from  whose  decision  this  appeal  comes.    He 
sajs  :  '  I  say  this  in  order  to  explain  the  ground 
upon  which  I  think  the  decisions  in  these  cases 
most  rest.    There  has  been  some  conflict  amongst 
them ;  bat  I  think  it  may  be  taken  that  the  fair 
result  of  them  is  as  I  have  stated — ^namely,  that 
the  trae  question  is  whether  the  acts  and  conduct 
of  the  party  evince  an  intention  no  longer  to  be 
bound  by  the  contract.'    That  makes  it  a  question 
of  evidence.     You  mast  consider  the  nature  of 
the    breach,  the  circumstances  under  which  the 
breach  occurred,  and  then  see  whether  that  is  the 
i-esult  of  it.     There  may,  indeed,  be  a  case  where 
one  party  says  in  so  many  words  that  he  does  not 
intend  to  go  on  with  the  contract,  but  generally 
you  must  infer  the  intention  from  the  acts  of  the 
parties.      Then  he  goes  on :  '  Now,  nonpayment 
on  the  one  hand,  or  non-delivery  on  the  other, 
may  amoant  to  such  an  act,  or  may  be  evidence 
for  a  jury  of  an  intention  wholly  to  abandon  the 
contract  and  set  the  other  party  free.'    If  you 
have  the  act  so  done  on  the  one  side,  the  other 
party,  if  he  elects  to  be  free,  is  no  longer  liable  to 
perform  his  part  of  the  cootract."    Then  in  the 
same  case  in  the  House  of  Lords  Lord  Selbome 
says :  "  I  am  content  to  take  the  mle  as  stated  by 
Lord  Ooleridge  in  Freeth  v.  Burr  {ubi  sup),  which 
is  ih  substance,  as  I  understand  it,  that  you  must 
look  at  the  actual  circumstances  of  the  case  in 
order  to  see  whether  the  one  party  to  the  contract 
is  relieved  from  its  future  performance  by  the 
conduct  of  the  other;  yon  must  examine  what 
that  conduct  is,  so  as  to  see  whether  it  amounts 
to  a  renunciation,  to  an  absolute  refusal  to  per- 
form the  contract,  such  as  would  amount  tio  a 
rescission  if  he  had  the  power  to  rescind,  and 
whether    the    other    party    ma^   accept  it  as  a 
reason    for   not    performing    his    part;    and    I 
think  that  nothing    more  is   necessary  in    the 
present  case  than  to  look  at  the  conduct  of  the 
parties  and  see  whether  anything  of  that  kind  has 
taken  place  here."     Then  Lord  Blackburn  says : 
"  As  to  the  first  point " — that  is,  the  point  I  am 
considering — "I  myself    have    no     donbt    that 
Withere  v.   Beynoldg  (2  B.  &  Ad.  882)  correctly 
lays  down  the  law  to  tjiis  extent,  that  where  there 
is  a  contract  which  is  to  be  performed  in  future, 
if  one  of  the  parties  has   said   to  the  other  in 
effect :  '  If  you  go  on  and  perform  your  side  of 
the    contract    I    will    not    perform    mine'    (in 
Withers  v.  Beynolds,  ubt  sum.,  it  was :  '  You  may 
bring  your  straw,  but  I  will  not  pay  you  upon 
delivery  as  under  the  contract  I  ought  to  do.    I 
will  always  keep  one  bundle  of  straw  in  hand  so 
as  to  have  a  check  upon  yon'),  that  in  effect 
amounts  to  saying, '  I  will  not  perform  the  con- 
tract.'    In  that  case  the  other  party  may  say: 
'You  have  given   me  distinct    notice  that   yoa 
will  not  perform  the   contract.    I  will  not  wait 
until  yon  have  broken  it,  but  I  will  treat  yon  as 
having  put  an  end  to  the  contract,  and,  if  neoes- 
saiy,  I  will  sue   yon  for  damages,  bat,  at  all 
events,  I  will  not  go  on  with  the  contract.' "    It 
is  not  every  breach  of  a  contract  by  one  p<t>  ty, 


however,  which  will  give  the  opposite  party  tbe 
right  to  treat  the  contract  as  at  ab  end.     It  must 
be  in  a  matter  going  to  the  root  of  the  (^ntract, 
amounting  to  a  refusal  to  perform  the  contract. 
Lord  Blackburn  deals  with  this  a  little  farther  on 
in  the  same  judgment.     He  says:  "The  rule  of 
law,  as  I    always   understood  it,  is  that  where 
there  is  a  contract  in  which  there  are  two  parties, 
each  side    having  to  do  something  (if  is  so  laid 
down  in  the  notes  to  Pordage  v.  Cole,  1  Wms, 
Saund.  edit.  1871,  p.  548),   if  you  see  that    the 
failure  to  perform  one  part  of  it  goes  to  the  root 
of  the  contract,  goes    to  the  foundation  of  the 
whole,    it  is  a  good  defence  to  say  :  '  I  am  not 
going  on  to  perform  my  part  of  it  when  that  which 
IS  the  root  of  the  whole  and  the  substantial  con- 
sideration for  my  performance    is   defeated    by 
your  misconduct.'      But   Mr.   Cohen  contended 
that  whenever  there  was  a  breach  of  the  contract 
at  all  (I  think  he  hardly  continued  to  contend 
that  after  a  little  while,  but   he   said  whenever 
there  was  a  breach  of  a  material  part  of  the  con- 
tract)   it   necessarily  went   to  the  root  of    the 
matter.    I  cannot  agree  with  that  at  all.     I  quite 
agree  that  when  there    were  a   certain  number 
of  tons  of  the  article  delivered  it  was  a  material 
part  of  the  contract  that  the  man  was  to  pay,  bat 
it  was  not  a  part  of  the  contract  that  went  to  the 
root  of  the  consideration  in  the  matter.     There 
was  a  delay  in  f  alfilling  the  obligation  to  pay  the 
money,  it  may  have  been   with  or  without  good 
reason  (if  that  would  have  made  any  difference) 
but  it   did  not  go  to  tbe  root  or  essence  of  tbe 
conti-act,  nor  do  I  think  that  there  is  any  sound 
principle  upon  which  it  could  do  so.    I  repeatedly 
asked  Mr  Cohen  whether  or  not  he  could  find 
any  authority  which  justified  him  in  saying  that 
every  breach  of  acoatnict,  or  even  a  breach  which 
involved  in  it  the  nonpayment  of  money  which 
there    was  an  obligation  to    pay,   must  be  con- 
sidr  red  to  go  to  the  root  of  the  contract,  and   he 
produced  no   such  authority.      There  are  many 
cases  in  which  the  breach  may  do  so  ;  it  depends 
upon  the  construction  of  the  contract."    See  also 
Piggott,  B.,  in  Bradford  v.   WUliami  (26  L.   T. 
Bep.    641;    L.    Bep.    7    Ex.    259)    and     Lord 
BramweU  in  Honek   v.   Muilfr,  45  L.  T.  Rep. 
202,  at  p.  204 ;  7  Q.  B.  Div.  92,  at  p.  100).    The 
case  of  Swrplice  v.  Fameworth  (7  Man.  &  Gr.  ATS), 
in  which  it  was  held  that  a  breach  by  a  landlord 
of  an  agreement  to  repair  pro^rij  would  not, 
in  the  absence  of  any  expre  s  stipulation  to  that 
effect,  justify  a  tenant  in  throwing  up  his  tenancy 
and  abandoning  the  property,  was  relied  upon  by 
the  defendant  company's  c  mnsel.    But  that  was 
a  case  in  whiuh  the  breach  was  of  one  provisiou 
out  of  many,  and  did  not  go  to  the  root  of  the 
contract,  and  an  action  for  damages  would  eive 
the  tenant  ample  compensation :  (see  also  John- 
stone  V.  Milling  above  referred  to).    There  is  also 
another  matter  to  be  borne  in  mind.    If  the  con- 
tracting party  puts  himself  in  such  a  position  as 
to  incapacitate  himself  from  performing  his  part 
of  the  contract,  it  is  just  the  same  as  if  he  abso- 
lutely and  expressly  refa^ed  to  perform  it :  (see 
Planehe    v.     Colbum,     8    Bing.    14;    Bobson  v. 
Brummond,  2  B.  &  A.d.  303  ;  and  see  Melliah,  Ij  J. 
in  Panama  and    South   Pacific  Telegraph  Ooin~ 
pony  V.  Indiarubber,  Ouita  Pereha,  and  Telegraph 
Works  Company,  32  L.  T.  Bep   517 ;  L.  Bep.  10 
Oh.  App.  515,  at  p.  532).    Now,  was  the  conduct 
of  tbe  defendant  company  iu  violation  of  art,  17 
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of  the  agreement  of  1864  snch  aa  to  g^ve  the 
plaiatifi  company  a  right,  having  regard  to  these 
authorities,  to  say  that  they  woald  no  longer  be 
bound  by  it  ?  In  my  opinion  it  was.  The  only 
prorisionB  in  thataKreement  which  have  not  been 
performed  or  worked  oat  or  abandoned  are 
arts.  11  and  17.  I  invited  the  defendants' 
oonnael,  bnt  in  vain,  to  point  out  any  other  article 
still  in  operation.  Art.  11  has  been  dnly  per- 
formed by  the  plaintiff  oonunny  down  to  the  time 
they  gave  their  notice  of^tbe  7th  Jnly.  The 
defendant  company  do  not  seek  by  their  oonnter- 
cUim  any  relief  against  the  plaintiff  company 
except  founded  on  art.  11.  Wnen  the  vital  pro- 
visions of  art  17  are  ignored — ^nay,  deliberately 
broken — by  the  defendant  company  for  their  own 
commercial  advantage,  how  can  they  be  heard  to 
aay  that  the  plaintiff  company  are  still  bound  by 
arts.  11  or  17  ?  The  defendant  company  con- 
tend that  what  they  have  said  and  done  does  not 
indicate  any  intention  on  their  part  no  longer  to 
be  bound  oy  the  contract ;  so  far  from  it  that 
they  seek  its  enforcement  by  their  counter-claim. 
Bat  this  seems  to  me  idle.  No  doubt  in  some  cases 
the  intention  of  the  parties  is  all-important.  Bat 
in  the  present  case  the  defendant  company  have 
deliberately  done  an  act  which  is  a  direct  breach 
of  art.  17  and  of  which  no  explanatory  justification 
has  been  given ;  and  if  this  would  give  the  plain- 
tiff company  the  legal  right  to  treat  the  agree- 
ment as  determined,  bow  can  the  intention  oi  the 
defendant  company  that  the  plaintiff  company 
shoald  ooutinue  bound  have  any  effect,  and  hoiv  cam 
it  be  said  that  the  plaintiff  company  can  recover 
compensation  in  damages  for  any  injury  they 
hare  sustained  from  such  breach  ?  In  my  opinion 
the  defendant  company  have  wilfully  repudiated 
the  agreement ;  they  have  evinced  in  the  clearest 
vay  an  intention  not  to  be  bound  by  it.  They 
have  also  incapacitated  themselves  from  pei-form- 
in^  it,  as  the  Breach  which  they  have  committed 
i«  irrevocable  and  cannot  be  undone.  The  plain- 
tiff company  were  therefore  justified  in  giving  their 
notice  that  they  would  treat  it  as  at  an  end.  To 
hold  otherwise  would  be  to  decide  that  while  the 
defendant  company  did  not,  the  plaintiff  com- 
pany did,  remain  bound  by  art.  17.  It  was  also 
contended  by  the  defendant  company  that  as  the 
ajjreement  had  been  part  performed  the  plain- 
tiff company  coald  not  treat  it  as  at  an  end.  So 
fur  as  this  rests  upon  a  verbal  criticii-m  on  the 
word  "rescind,"  the  criticism  is  accurate,  but 
there  is  no  substance  in  it.  So  fai*  as  the  cou- 
toition  was  based  on  substance,  it  is  inconsistent 
with  all  the  cases.  The  only  authority  adduced 
in  support  of  it  is  the  judgment  of  Lord  Bram- 
well  m  Honck  v.  MuUer  (ubi  «wp.),  but  looking 
*i  the  cases  subsequently  decided,  and  Lord 
Bramwell's  own  observations  on  that  case  in 
Xentiy  Steel  and  Iron  Company  v.  Naylor  (ubi 
■vp.),  the  proposition  cannot  be  maintained.  A 
wtiieroontention  strongly  urged  by  the  defendant 
company's  oonnsel  was  that  the  plaintiff  company, 
hy  the  coarse  they  adopted  before  the  committees, 
deprived  themselves  of  any  right  they  might 
otfaerwiae  have  had  to  elect  to  treat  the  agreement 
of  1864  aa  determined,  and  they  were  said  to  have 
done  so  in  three  ways :  (1]  By  submitting  that 
hecaose  of  that  agreement  the  BiU  should  not  be 
passed  at  all ;  (2)  by  submitting  that  if  it  was 
passed  it  shoald  only  be  upon  the  terms  that  the 
agreement  was  rescinded ;  and  (3)  by  seeking  to 


have  a  clause  inserted  to  which  it  was  sud  they 
could  only  be  entitled  by  virtue  of  the  agreement. 
At  that  time  the  agreement  was  valid  and  bind- 
ing, not  upon  the  Barry  Company,  but  on  the 
plaintiff  and  defendant  companies.  The  Bill 
then  had  become  an  Act.  It  may  be  that  by 
entering  into  the  1898  agi-eement  and  with- 
drawing their  opposition,  and  assisting  in  the 
Promotion  of  the  Bill,  the  defendant  company 
ad  technically  committed  a  breach  of  art.  17, 
but  the  plaintiff  company  would  not  have  sus- 
tained any  damage  therefrom  unless  the  Act  was 
passed.  In  mv  opinion  they  were  entitled  to  wait 
until  tixe  result  was  known,  and  thereupon  their 
action  was  prompt  and  decisive.  The  defendant 
company  were  not  before  Parliament  at  that 
time ;  they  had  already  committed  themselves  to 
their  line  of  action.  The  Barry  Company  were 
not  bound  by  tlie  agreement,  and  it  did  not  come 
into  consideration  at  all  as  between  the  plaintiff 
company  and  them.  The  defendant  oompamy 
were  not  in  any  way  prejudiced  or  affected  by  the 
coarse  the  plaintiff  company  took,  and  I  have 
not  heard  even  a  plausible  argument  in  favour  of 
the  contention  that  by  the  line  they  adopted  in 
Parliament  the  plaintiff  company  lost  any  right 
they  otherwise  would  have  had  to  elect  to  acoppt 
the  defendant  company's  repudiation  of  the 
agreement.  It  was  also  argued  before  me  that 
the  plaintiffs  had  no  rieht  to  bring  their  action 
on  two  grounds  :  Firet,  uiat  Parliament  had  fixed 
the  compensation  the  plaintiff  company  were  to 
receive  for  the  breach  by  the  defendant  company 
of  their  agreement ;  and,  secondly,  that  there  conld 
be  no  right  of  action  in  respect  of  what  was  done 
by  the  express  authority  of  Parliament.  As  to 
the  first,  I  asked,  but  in  vaio,  what  the  alleged 
compensation  was,  and  where  it  was  fixed,  and 
received  no  answer,  onless  by  reference  to 
sect.  9  of  the  Act  as  passed.  That  merely  afCeota 
the  position  of  the  plfdntiff  company  and  the 
Barry  Company  inter  se,  and  does  not  in  any  way 
affect  the  position  inter  se  of  the  defendant  com- 
pany and  the  plaintiff  company.  It  was  never 
suggested  by  the  Barry  Company,  nor  had  they 
any  interest  in  saggesting,  that  it  was  a  price 
paid  to  the  plaintiff  oompanT  for  abandoning  a 
right  to  treat  aa  determined  an  agreement  by 
which  and  in  which  the  Barry  Company  had  from 
the  first  insisted  that  they  were  not  bound  or 
concerned.  As  to  the  second  point,  that  there 
could  be  no  right  of  action  in  respect  of  what  was 
done  by  the  express  authority  oi  Parliament,  it 
appears  to  me  a  true  proposition  as  a  whole,  but 
qmte  irrelevant.  If  it  means  that  as  the  Bill  has 
become  an  Act  the  plaintiff  company  cannot  sue 
the  defendant  oompany  for  damans  for  breach 
of  art.  17,  it  only  enhances  the  importance  to 
them  of  the  other  alternative  left  intact — ^namely^ 
of  treating  the  repudiation  by  the  defendant  oom- 
pany as  giving  the  plaintiff  company  the  right  to 
treat  the  agreement  as  determined.  Bat  in  truth 
this  action  is  not  in  any  way  such  as  is  saggested. 
It  is  not  an  action  against  the  defendant  oompany 
in  respect  of  anything  done  by  authority  of  Par- 
liament. It  is  an  action  against  the  defendant 
company  to  obtain  a  declaration  as  to  the  present 
position  of  the  plaintiff  company,  they  accepting 
what  the  defencbnt  company  have  done,  although 
the  doing  of  it  was  in  breach  of  their  agreement. 
The  point  made  is,  as  I  have  said,  wholly  outside 
this  question.    I  must  tbei-efore  make  a  declai'a- 
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tion  that  the  notice  eiven  bj  the  pUkintiff  com- 
pany on  the  7th  Jalj  1898  to  the  draendant  com- 
pany to  determine  the  agreement  of  1864  was 
valid  and  effectaal,  and  that  the  said  agreement 
was  thereby  determined.  Then  as  to  the  oonnter- 
claim.  The  lepadiation  of  that  agreement  by  the 
defendant  company  did  not  bind  the  plaintiff 
company  until  they  elected  on  the  7th  July  to 
treat  the  agreement  as  thereby  determined.  The 
defendant  company  seek  by  their  counter-claim  an 
acconnt  of  what  is  due  to  them  in  respect  of  the 
receipts  of  the  plaintiff  company  unaer  art.  11. 
As  the  agreement  was  effectually  determined  on 
the  7th  July,  there  can  be  no  account  of  receipts 
since  that  day,  but  the  defendant  company  would 
be  entitled  to  an  account  of  all  receipts  down  to 
that  date.  The  defendant  company  admit,  how- 
erer,  that  they  have  received  their  full  proportion 
of  the  receipts  down  to  the  end  of  April.  As 
I'egards  receipts  between  that  time  and  the 
7tn  July,  the  plaintiff  company  plead  in  theii' 
defence  to  the  counter-claim  that  throughout  that 
interval  there  was  a  strike  of  the  colliers  in  South 
Wales,  and  no  traffic  between  New  Tredegar  and 
Cardiff,  and  therefore  no  receipts  to  be  accounted 
for;  and  Mr.  Maonaghten,  the  defendant  com- 
pany's counsel,  accepted  this  statement  as  correct 
without  requiring  it  to  be  proved.  The  result  is 
that  the  counter-claim  wholly  fails  and  must  be 
dismissed.  The  plaintiff  company's  costs  of  the 
action  and  of  the  counter-claim  most  be  paid  by 
the  defendant  company. 

From  that  decision  the  defendant  company  now 
appealed. 

July  4 — Baggailay,  Q.G.  and  the  Hon.  £.  C. 
MouMoghten,  Q.G.  (with  them  C.  H.  Saraant)  for 
the  appellants. — There  has  been  no  breaon  in  fact 
under  clause  17  of  the  agreement.  Even  if  there 
has  been  a  breach  giving  the  plaintiffs  the  right 
to  determine  the  agreement,  the  subsequent  con- 
duct of  the  plaintm«  has  entirely  deprived  them 
of  that  right.  Where  there  has  been  part  per- 
formance of  an  agreement  it  is  much  more  oiffi- 
cult  to  repudiate  it,  although  not  impossible,  the 
reason  beiog  that  the  parties  cannot  be  restored 
to  the  position  in  which  they  originally  were. 
There  cannot  be  re$iit%Uio  in  integrum.  Repudia- 
tion of  an  agreement  is  not  readily  allowed  where 
the  other  party  to  it  has  acted  bond  fide.  In  snob 
circumstances  the  court  hesitates  to  allow  repu- 
diation, seeing  that  it  cannot  restore  the  parties 
to  the  position  in  which  they  originally  were : 

Clough  V.  London  and  North-WtiUm  BaUaay  Com- 
pany, 26  L.  T.  Bep.  708 ;  L.  Bep.  7  Ex.  26. 

The  general  principle  upon  which  the  court  acts 
is  hud  down  by  Lord  Coleridge  in  Freetk  v.  Burr 
(29  L.  T.  Rep.  703;  L.  Rep.  9  0.  P.  208).  The 
view  there  expressed  was  adopted  in  the  House  of 
Lords  as  correctly  defining  the  law  in  Meney 
Steel  and  Iron  Company  v.  Naylor  (51  L.  T.  Bep. 
637 ;  9  App.  Gas.  434).  The  decided  cases,  how- 
ever, do  not  go  beyond  the  very  short  expression 
of  Lord  Coleridge  in  Freeth  v.  Burr  (ubt  aup.). 
They  referred  also  to 

BurpUee  v.  Famsworth,  7  Man.  A,  Qi  576 ; 
Johnttone  v.  HiOing,  54  L.  T.  Bep.  629 ;  16  Q.  B. 
Div.  460. 
Cripps,  Q.G.  and  Harold  Bompas  (with  them 
Ernest  Moon  and  E.  8.  Boberiaon)  for  the  respon- 
dents.— The  answer  to  the  contention  that  tnere 
has  been  no  breach  in  fact  of  clause  17  of  the 


agreement  is  upon  the  words  of  the  agreement 
itself.  Repudiation  cannot  alter  the  obli^tions  of 
the  other  party,  whatever  they  may  be,  on  the  other 
parts  of  the  agreement.  This  case  comes  mthin  the 
wider  principle  particularly  referred  to  by  Lord 
Blookbura  in  the  House  of  Lords  in  Mer$ey  Steei 
cmd  Iron  Company  v.  Naylor  (ubi  sup.).  North,  J. 
was  right  in  saying  that  the  oblu^ation  tmder 
clause  17  had  been  repudiated.  Where  a  aab- 
stantiaJ  breach  of  one  part  of  a  contract  has 
occurred  it  is  open  to  the  other  party  to  repudiate : 

Bradford  v.  WiUiams,  26  L.  T.  Bep.  641 ;  L.  Bep. 
7  Ex.  259. 

Another  principle  applicable  in  the  same  kind  of 
way  appears  from  Panama  and  South  PaeMc 
Tdegraph  Company  v.  Indiarubber,  Outta  PercKeL, 
tmd  Ttitegraph  Works  Company  (32  L.  T.  Rep.  517  ; 
L.  Rep.  10  Gh.  App.  515,  at  p.  532).  Looking  at 
that  hne  of  cases,  the  point  to  be  considered  here 
would  be  whelJier  the  breach  was  a  very  sab- 
stantial  one  or  not 

The  Hon.  E.  C.  MacnagMen,  Q.G.  in  reply. 

Cur.  adv.  wM. 

July  20. — ^The  following  written  judgment  at 
the  court  (Lord  Alverstone,  M.R.,  Kgby  and 
Collins,  L. JJ.)  was  delivered  by 

Lord  Altbbbtone,  M.R. — This  is  an  aroeal 
from  North,  J.,  who  has  decided  in  favour  OlOxe 
plaintiffs,  the  Rhymney  Railway  Company,  in  an 
action  whereby  the  plaintiffs  seek  to  obtain  a 
declaration  that  an  agreement  of  the  year  1864 
made  between  themselves  and  the  defendants,  the 
Brecon  and  Merthyr  Tydfil  Junction  Railway 
Company,  is  no  loneer  binding  and  should  be 
treated  as  determined  The  defendants,  b^  th«r 
defence,  allege  that  the  agreement  is  still  bindini;, 
and  ask  that  an  account  may  be  taken  under  one 
of  its  clauses.  The  facts  are  partially  stated  in 
the  judgment  of  North,  J.,  but  it  will  be  neces- 
sary to  restate  them  in  some  detail  in  order  that 
the  grounds  of  our  judgment  may  be  clearly 
understood.  [His  Lordsmp  stated  the  facts  as 
above  set  forth,  and  continued:]  We  have 
referred  to  these  proceedings  in  Parliament 
because  they  were  made  the  ground  of  a  con- 
tention raised  by  the  defendante  that  the  plain- 
tiffs had  so  acted  as  to  preclude  them  from  now 
saying  that  they  could  treat  the  agreement  as 
determined.  In  the  month  of  July  1898  the 
plaintiff  company  informed  the  defendant  com- 
pany that  they  considered  that  the  agreement  of 
1861  had  been  broken,  and  would  be  treated  by  thena 
as  determined,  and  in  November  of  the  same  year 
they  gave  formal  notice  in  writing  to  the  defendant 
company  determining  the  said  agreement.  Upon 
the  case  coming  before  North,  J.,  he  held  that  the 
action  of  the  defendants  in  connection  with  the 
proposed  new  line  of  the  Barry  Company  in  the 
session  of  1898  was  not  only  a  breacb  of  art.  17, 
but  was  such  a  breach  as  entitled  the  plaintifEa 
to  treat  the  agreement  thenceforward  as  at  an 
end.  Before  considering  the  main  questions 
which  arise  in  the  action  it  would  be  well  to 
dispose  of  the  preliminary  point  which  was  raised 
by  tiie  defendants — viz.,  that  the  action  of  the 
plaintiffs  during  the  passage  of  the  Barry  Com- 
pany's Bill  through  Parliament  was  such  as  to 
preclude  them  from  treating  the  agreement  as 
determined.  We  are  oleany  of  opinion  that 
nothing  was  done  by  the  puuntiff  company  to 
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uravent  them  from  nuaing  the  case  which  the; 
Wnght  before  North,  J.  The  action  which 
tbej  took  in  Parliament  was  action  against 
the  Bany  CfOmpany  in  order  to  protect  their 
rights,  and,  on  failing  to  obtain  such  protection 
as  they  considered  saffioient,  they  were,  in  oor 
opinion,  clearlj  entitled  to  resort  to  any  farther 
remedies  which  were  open  to  them  as  between 
themselvee  and  the  defendants.  The  main  qaes- 
tioDS,  howsTer,  which  arise  for  decision  are  the 
following :  It  is  contended  on  behalf  of  the  defen- 
dants that  their  action  in  the  year  1898  did  not 
constitnte  a  breach  of  the  17th  clause  of  the 
igmement  of  1864 ;  and,  secondly,  that,  even  if  it 
was  a  breach,  it  was  not  such  a  breach  as  entitled 
the  pluntifF  company  wholly  to  determine  and  put 
an  end  to  their  obligations  under  the  agreement. 
North,  J.  has  found  that  the  action  of  ute  defen- 
dant company  did  amount  to  a  breach  of  clause  17 
of  the  a^^reement,  and  in  this  judgment  he  was, 
in  onr  opinion,  right.  It  was  contended  on  behalf 
of  the  defendante,  in  support  of  their  argument 
on  this  point,  that  the  agreement  of  1864  was 
intended  to  be  an  agreement  whereby  the  trafBc 
upon  the  east  side  of  the  valley  was  to  be  treated 
as  traffic  of  the  defendants,  and  the  traffic  on  the 
west  side  as  traffic  of  the  plaintiffs.  To  a  oerttun 
extent  this  may  be  the  result  of  clause  17  of  the 
agreement,  but  we  are  clearly  of  opinion  that 
at&ong  the  traffic  which  was  inteuded  to  be  pro- 
tected in  the  interests  of  the  plaintiffs  was  the 
already  eTJ sting  traffic  from  tbe  New  Tredegar 
pits  to  Cardiff  oy  way  of  the  plaintiffs'  line,  and 
that  a  scheme  which  proposed  to  take  that  traffic 
and  dirert  it  from  Cardiff  to  another  competing 
port  by  means  of  a  line  from  one  side  of  the 
Talley  to  the  other  would  be  a  new  line  to  take 
away  the  traffic  of  the  plaintiff  company.  There 
remains  the  question  whether  the  breach  of  the 
agreement  by  the  Brecon  Company  is  such  as 
entitled  tbe  Bhymney  Company  to  treat  the 
agreement  as  at  an  en^  or  whether  their  remedy 
is  one  for  damages  only.  After  the  best  oon- 
sidention  we  can  give  to  the  matter,  we  are  of 

r'vm  that  the  breach  was  not  one  entitling 
pluntiffs  to  determine  the  agreement,  but 
that  they  must  seek  their  remedy  in  damages.  It 
will  be  well  to  consider  in  the  first  instance  what 
oondnct  on  the  part  of  one  party  to  a  contract 
jnstifiee  the  other  party  in  treating  it  as  at  an 
end.  If  tiiere  is  a  distinct  refusal  by  one  party 
to  be  bonnd  by  the  terms  of  a  contract  in  the 
fntore,  the  other  party  may,  in  our  opinion, 
inat  tiie  contract  as  at  an  end.  See  Withen  ▼. 
Reifnoldt  (2  B.  &  Ad.  882) ;  Hochater  v.  De  la 
Tmir  (2  B.  &  B.  678).  See  the  judgment  of  Lord 
Blackburn  in  Meney  Steel  and  Iron  Company  t. 
Sayhr  (51  L.  T.  637 ;  9  App.  Cas.  434,  at  p.  442). 
Shott  of  such  refusal,  we  think  the  true  principle 
to  be  deduced  from  all  the  cases  is  that  yon  must 
Mcertain  whether  the  action  of  the  party  who  is 
Iweaking  the  contract  is  Buoh  that  the  other  party 
i*  entitled  to  oondnde  that  the  party  breaking 
the  oontract  no  longer  intends  to  be  bound  by  its 
norinons.  This  part  of  the  rule  was  laid  down 
oj  Lord  Blackburn  in  the  same  judgment  (9  App. 
CW  at  p.  443),  where  he  says  the  rule  of  law  is 
that  where  there  is  a  contract  between  two  parties, 
each  side  having  to  do  something,  if  you  see  that 
the  failure  to  pwform  one  part  of  it  goes  to  the 
nwi  of  the  contract,  goes  to  the  foundation  of  the 
▼hole,  it  is  a  good  defence  to  say,  "  I  am  not 


going  to  perform  my  part  of  it  when  that  which 
is  the  root  of  the  whole  and  the  substantial  con- 
sideration for  my  performance  is  defeated  by 
your  misconduct  It  was  contended  by  Mr. 
Cripps,  on  behalf  of  the  plaintiffs,  that,  however 
little  remained  to  be  performed  by  the  defendante, 
if  it  was  to  be  gathered  from  the  facto  that  they 
did  not  intend  to  fulfil  their  obligations  to  per- 
form that  part  the  plaintiff  company  were  justi- 
fied in  treating  the  agreement  as  wholly  deter- 
mined. We  think  this  goes  too  far.  The  result 
would  be  that,  although  all  the  main  proTisions 
of  an  agreement  might  have  been  performed, 
however  trivial  tiie  bi-each  was,  the  person  com- 
plaining of  the  breach  could  treat  it  as  going  to 
the  root  of  the  contract.  That  this  is  not  the 
true  view  of  the  law  is,  we  think,  to  be  deduced 
from  another  passage  in  the  same  judgment  of 
Lord  Blackburn,  at  p.  444  of  9  App.  Cas.,  in 
which  he  says :  "  I  repeatedly  asked  Mr.  Cohen 
whether  or  not  he  could  find  any  authority  which 
justified  him  in  saying  that  every  breach  of  a 
contract,  or  even  a  breach  which  involved  in  it 
the  nonpayment  of  money  which  there  was 
an  obligation  to  pay,  must  be  considered 
to  go  to  the  root  of  the  contract,  and 
he  produced  no  such  authority.  There  are 
many  caeee  in  which  the  breach  may  do 
so ;  -  it  depends  upon  the  construction  of  the 
contract."  The  same  view  of  the  law  was  expressed 
by  this  court  in  the  case  of  Johnstone  v.  Milling 
(54  L.  T.  Rep.  629 ;  16  Q.  B.  Div.  460).  That  was 
a  case  of  tbe  breach  of  one  of  the  covenante  of  a 
lease,  and  in  dealing  with  the  principle  to  which 
we  have  referred  Cotton,  L.tf.  said,  at  p.  471 : 
"  It  must  be  taken,  therefore,  that  the  law  is  that 
when  one  party  has  done  an  act  which  amounte  to 
a  wrongful  renunciation  of  the  contract,  and  the 
other  has  acted  upon  it  as  such,  there  is  a  cause  of 
action  in  respect  thereof,  but,  when  the  other  has 
not  done  so,  then  both  the  pai'tiee,  as  well  he  who 
has  attempted  to  renounce  the  contract  as  he  who 
asserte  ite  existence,  are  entitled  to  the  benefit  of 
ite  provisions.  The  Divisional  Court  in  the  pre- 
sent case  treated  the  stetemente  made  by  the 
plaintiff  as  a  renunciation  of  the  contract  within 
the  doctrine  I  have  mentioned.  I  cannot  say  I 
think  they  were  right  in  so  doing.  But,  assuming 
that  they  wera,  I  can  find  no  case  which  shows 
that  the  doctrine  in  question  applies  to  the 
renunciation  of  one  particular  covenant  or  stipula- 
tion in  a  contract  such  as  a  lease,  which  contains 
many.  And  as  at  present  advised  I  am  not 
favourably  impressed  with  the  view  that  the 
doctrine  would  apply  to  the  case  of  a  lease  where 
the  tenant  cannot,  in  consequence  of  the  refusal 
by  the  landlord  to  perform  a  particular  covenant, 
put  an  end  to  the  entire  contract.  Bat,  however 
that  may  be,  we  have  first  to  arrive  at  the  conclu- 
sion that  there  was  a  i-enunciation  of  the  contract." 
It  remains  to  apply  these  rules  of  law  to  the  facte 
in  the  present  case.  It  is  not  contended  that 
there  was  an  express  refusal  by  the  defendante  to 
be  bound  by  the  provisions  of  the  agreement. 
What  is  said  is  that  their  conduct  amounte  to  a 
breach  of  clause  17  entitling  the  plaintiffs  to 
determine  the  contract.  Now  to  apply  the  test 
laid  doim  by  Lord  Blackburn,  it  cannot  be  said 
that  any  breach  of  clause  17  goes  to  the  root  of 
the  whole  agreement  and  defeate  the  substantial 
consideration  for  it.  In  oor  opinion  the  main 
object  of  tlie  agreement  of  1864,  so  far  as  the 
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Slaintiffs  were  conoemed,  was  to  get  rid  of  the 
efendants'  proposed  competing  line  from  Caer- 
philly to  GaraifF,  which  by  clause  5  the  defendants 
undertook  to  withdraw,  and  in  consideration  of 
which  withdrawal  the  defendants  obtained  running 
powers  both  to  Cardiff  and  to  Walnut  Tree  junc- 
tion.   A  further  proyiuon,  not  in   our  opinion 
unimportant,  was  the  grant  of  running  powers  to 
the  Brecon  Company  under  clause  7.     We  think 
this  view  is  further  supported  by  the  provisions 
of  art.  11.    If  the  defendants  had  obtained  their 
own  route  from  Gaerphilly  to  Cardiff  trafBc  might 
have  been  carried  from  the  New  Tredegar  works  to 
Cardiff  wholly  on  the  line  of  the  defendants,  in 
which  event  they  would  have  secured  the  whole  of 
the  rate  for  themselves.    The    agreement    pro- 
vides that  although  such  traffic  will  be  carried 
to  Cardiff  entirenr  by  the  plaintiffs  and  never 
touch    the    defendant    company's    line    at    all, 
the  defendants  are  to  share  in  the  receipts  (after 
deducting  working  ezpeoses)  due  to  the  portion 
of  the  transit   from  the  New  Tredegar  pits  to 
Caerphilly.    In  our  opinion  the  provisions  of  the 
agreement  show  clearly  that  clause  11  was  part 
of  the  consideration  paid  by  the  plaintiffs  for  the 
abandonment  by  the  defendants  of  their  indepen- 
dent route  from  Caerphilly  to  CardifE.     If  we 
could  have  found  on    the  construction  of    the 
agreement  that  clauses  11  and  17  depended  the 
one  upon  the  other — that  is  to  say,  that  the  con- 
sideration for  clause  17  was  the  granting  of  the 
share  of  the  receipts  under  clause  11 — we  should 
have  been  prepared  to  hold  that  a  breach  by  the 
defendants  of  their  obligation  under  clause    17 
justified  the  pliuntiffs  in  refusing  to  fulfil  their 
obligation  under  clause  11.    Bat  looking  at  the 
whole  agreement  and  its  main  provisions  we  think 
it  would  be  wrong  to  hold  that  clauses  11  and  17 
are  so  mutually  dependent,  and,  therefore,  that 
the  plaintiffs  are  justified  in  withholding  payment 
under  clause  11  simply  on  the  ground  that  there 
has  been  a  breach  of  clause  17.    We  may  point 
out  that  the  consequences  of  holding  the  agree- 
ment at  an  end  might   be   very  serious.    The 
defendants'  running  powers  from  Caerphilly  to 
Cardiff  and  Walnut  Tree  junction  would  be  gone, 
and  although  it  is  said  that  they  have  not  hitherto 
been  largely  used,    still  they   may   be  of    great 
value  ;  but,  in  addition,  the  running  powers  over 
the  portion  of    the    plaintiffs'  substituted    line 
south  of    Bargoed   station   would  also  be  gone, 
and  this  forms  part  of  the  route  of  the  Brecon 
Company  to  their  own  line  north  of  Deri.    For 
the  above  reasons  we  are  of  opinion  that  the 
decision  of  North,  J.,  holding  that  the  plainti& 
were  right  in  putting  an  end  to  the  agreement, 
cannot  be  supported,  and  that  the  defendants  are 
entitled  to  have  a  declaration  that  clause   11  is 
binding  on  the  plaintiffs,  and  to  have  an  account 
taken  thereunder.    A   subordinate  question  was 
raised  as  to  interest,  which  has  not  been  argued 
before  as,  and  if  any  difference  arises  it  should, 
we  think,  be  raised  on  the  taking  of  the  account. 
The  plaintiffs  are  entitled  to  a  declaration  that 
(he  action  of  the  defendant  company  did  consti- 
tute a  breach  of  the  agreement,  but  until  the  line 
of  the  Brecon  Company  is  opened  they  would  not 
be  entitled  to  recover  any  damages  in  respect  of 
that  breach.    Each  party  to  pay  their  own  costs 
in  the  court  below,    but    the    defendants    are 
mtitled  to  the  costs  of  this  appeal. 

Appeal  aUotoed. 


Solicitors  for  the  appellants,  Beale  and  Co. 
Solicitors  for  the  respondents,  Bompcu,  Bischoff, 
and  Co. 


July  16  and  23. 

(Before  Lord  Alvebbtone,  il.R.,  BlOBT  and 

CoLiiiNa,  L. JJ.) 

Be  Jolly  ;  Gathebcole  «.  Nobfolk.  (a) 

APPEAL  FBOU  THE  CHANCEBT  DIVI8I0K. 

WiJl — Hotchpot  clatue — Unpaid  rent — Set-off — 
Beai  Property  Limitation  Aet  1833  (3  £  4 
WiU.  4,  c.  27),  $».  2,  34,  42— Seal  Property 
Limitation  Aet   1874   (37  &  38   Vict.  e.  57). 

8.1. 

A  tettatrix  in  1868  lei  a  farm  to  her  ion  at  the  rent 
of  802.  a  year,  and  rent  toas  paid  tiU  April  1881. 
By  her  urill,  after  giving  her  property  upon  trust 
for  her  fowr  children  in  eqital  eharet,  the  tettcu- 
trix  dedared  "that  all  eumt  which  I  have 
already  paid  or  admantxd  or  which  I  shall  here- 
after pay  or  advance  to  or  for  the  benefit  of  any 
chUd  of  mine,  and  that  ail  moneys  otoing  to  me 
at  my  death  l/y  any  child  of  mine,  whether  for 
rent  or  otherwise,  sh(M  be  taken  in  or  toward* 
satisfaction  of  the  share  under  my  will  of  such 
child,"  and  accounted  for  aeoordingly.  It  was 
(admitted  that  the  son  had  acquired  a  title 
wnder  the  Statute  of  Limitations,  and  the 
question  now  was  whether  the  rent  for  ttoelve 
years  from  April  1881  ought  to  be  deducted 
from  his  share. 

Held,  that  it  was  inconsistent  with  the  right 
acquired  by  the  son,  by  virtue  of  the  Beal  Pro- 
perty lAmxtation  Act  1874,  that  the  rent  tohioh 
ne  ought  to  have  paid  should  be  deemed  to  be 
stiU  owing,  the  effect  of  the  Acts  of  1833  and 
1874  being  that  after  the  statutory  period  of 
tu)enty  years  and  twelve  years  respe^mvely,  oul 
rights  which  the  reversioner  would  have  had  in 
respect  of  the  land  came  to  an  end. 

DecUion  of  North,  J.  (82  L.  T.  Bep.  78)  reversed. 

In  1860  Ann  JoUy  purchased  the  fee  nmple  of  a 
certain  farm,  and  in  1868  let  it  to  her  son,  R.  T. 
Jolly,  at  a  rent  of  80Z.  a  year. 

There  was  no  written  agreement  as  to  the 
holding. 

After  the  22nd  April  1881  no  rent  was  paid  by 
the  son  in  respect  of  the  &rm. 

He  remained  in  possession  down  to  the  date  of 
the  death  of  his  mother,  and  gave  no  acknowledg- 
ment of  her  title  or  his  liability,  so  that  lua 
mother's  title  was  extinguished  in  April  1893. 

By  her  will,  dated  the  5th  Aug.  1891,  Atif^ 
Jolly  devised  and  bequeathed  all  her  real  and 
personal  estate  to  trustees  upon  trust  to  sell  and 
convert  the  same  and  divide  the  net  prooeeds, 
after  payment  of  her  debts,  funeral  expenses,  and 
legacies,  among  her  four  children;  and  the  will 
proceeded : 

I  deoUtre  that  all  gams  whioh  I  have  already  paid  or 
advaaoed  or  whioh  I  shall  hereafter  pa;  or  advaooe  to 
or  for  the  benefit  of  any  ohild  of  mine,  and  that  aU 
moneys  owingr  to  me  at  my  death  b;  any  child  of  mine, 
whether  for  rent  or  otherwise,  shall  be  taken  in  or 
towards  gatisfaotion  of  the  siuie  under  my  will  of  saoh 
ohild  .  .  .  and  shall  be  bionght  into  hotchpot  and 
aocoonted  for  aeoordingly;  and  that  no  enoh  ohild  of 
mine    .    .    .    shall  be  entitled  to  receive  any  share 

(a)  Beported  by  E.  A.  Scbatchlsy,  £aq.,  Bftrriitar-at-Law. 
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wadit  my  will  nntQ  moh  mooeys  so  owing  to  me  (ball  be 
pmid  to  my  ezonton. 

The  testatrix  died  on  (be  13th  Dec.  1898. 

Sect  2  of  3  &  4  Will.  4,  c.  27,  ptoTidea : 

That  after  tbe  oommenoement  of  thin  Ant  [the  Slat 
diy  of  Deo.  183.3]  no  person  shall  make  an  entry  or 
diatraas,  or  brinfc  an  action  to  reoover  any  land  or  rent, 
bat  within  twenty  years  next  after  the  time  at  which 
the  right  to  make  snob  entry  or  distress  or  to  bring  snob 
sotion  shall  hare  first  aoorned  to  some  person  through 
whom  he  olaims  ;  or  if  snah  right  shall  not  bare  aoorned 
to  any  person  throngh  whom  he  olaims,  then  within 
twen^  years  next  after  tbe  time  at  wbioh  the  right  to 
Bake  snoh  entry  or  distress  or  to  bring  snoh  action  shall 
hare  first  aocmed  to  tbe  person  making  or  bringing  tbe 


Sect  34  of  the  same  Act  provides : 

That  at  the  determination  of  the  period  limited  by 
tliii  Aot  to  any  person  for  making  an  entry  or  distress, 
or  bringing  any  writ  of  quare  impedil  or  other  action  or 
ndt,  the  right  and  title  of  snoh  peraon  to  the  land,  rent, 
or  adrowson  for  the  recovery  whereof  miab  entry, 
distress,  action,  or  suit  respectively  might  have  been 
made  or  brought  within  snoh  p«riod  shall  be  extio- 
goished. 

Sect  1  of  37  &  38  Yict  c.  57  provides : 
After  the  oommenoement  of  this  Aot  no  person  shall 
make  an  entry  or  distrers,  or  bring  an  action  or  suit,  to 
noover  any  land  or  rent,  bnt  within  twelve  years  next 
after  the  time  at  wbiob  the  right  to  make  anoh  entry  or 
distress,  or  to  bring  such  action  or  snit,  shall  have 
Ibat  aoorned  to  aome  person  throngh  whom  he  claims  ; 
or  if  aaoh  right  shall  not  have  aoorned  to  any  person 
thioogh  whom  he  claims,  then  within  twelve  years 
not  after  tbe  time  at  which  the  right  to  make  t'Uoh 
antiy  or  distress,  or  to  bring  snob  notion  or  soit,  shall 
hsTS  first  aoorned  to  the  person  making  or  bringing  the 


A  sammona  was  taken  out  by  tbe  trastees  of 
the  will  asking  if  whether  under  tbe  above  hotch- 
pot clause  any  and  what  sum  ought  to  be  deducted 
Rom  tbe  share  of  tbe  son  on  account  of  the 
unpaid  went  of  tbe  farm  for  tbe  period  of  twelve 
yean  from  April  1881  to  April  1893,  it  being 
admitted  that  he  bad  acquired  a  title  under  tbe 
Beal  Property  Limitation  Act. 

The  summons  was  adjourned  into  court,  and 
came  on  to  be  heard  before  Xorth,  J.  in  Dec. 
1899,  when  bis  Lordship  decided  (82  L.  T.  Bep.  78) 
that  the  twelve  years'  rent  in  respect  of  the 
period  previous  to  tbe  eztingnishment  of  the 
estate  of  tbe  testatrix  must  be  brought  into 
Moonnt  in  fixing  the  amount  of  tbe  son's  share. 

From  that  decision  the  son  now  appealed. 

Vernon  Smith,  Q.G.  and  A.  H.  Poyter  for  tbe 
i^pellant. — No  rent  at  all  can  be  recovered.  The 
ngnt  to  tbe  land  being  gone,  tbe  rent  which  was 
incident  to  tbe  reversion  is  gone  also.  The 
idataonsbip  ot  landlord  and  tenant  was  absolutely 
terminated.  Tbe  rent  as  well  as  tbe  title  to  the 
Isnd  has  been  extinguished.  Tbe  cases  of  Tick- 
home  V.  Wnr  (67  L.  T.  Rep.  735)  and  Flight  v. 
Benttey  (7  Sim.  149),  which  were  relied  upon  by 
tbe  phuntiffs  in  tbe  court  below,  are  distinguish- 
kble.  Tbey  do  not  rcAlly  touch  tbe  preoent  case. 
As  to  tbe  effect  of  3  &  4  Will.  4,  c.  27,  it  is  to 
do  away  with  the  doctrine  of  non-adverse  pos- 
Kssion: 

I^epson  V.  Doe,  2  Sm.  L.  Caa. 
Tbey  referred  also  to 

lie  AUmnn  Jthmon  v.  afounsey,  40  L.  T.  Bep.  234 ; 
U  Ch.  Div.  284. 


TerreU,  Q  C.  and  T.  B.  Napier  for  tbe  reepon- 
dents. — The  Statute  ot  Limitations  bars  tbe 
respondents'  remedy  as  to  tbe  recovery  of  tbe  land, 
bnt  not  their  right  to  deduct  twelve  years'  arrears 
of  rent  from  tbe  son's  share.  Sect  34  of  the 
Beal  Property  Limitation  Act  1833  only  applies 
to  those  things  excepted  in  sect.  1.  If  sect.  1 
Hpplied  to  rent  service,  there  would  be  words  to 
that  effect.  Bent  service  is  only  dealt  with  in 
sect.  42.  That  is  the  only  section  which  applies 
to  rent  as  between  landlord  and  tenant.  That 
does  not  put  an  end  to  the  rent. 

Bolt,  for  another  party,  took  no  part  in  the 
argument. 

Vernon  Smith,  Q.O.  replied.      ^^^  ^^  ^^ 

July  23. — The  following  judgments  were  de- 
livered : — 

Lord  Alvkrstone,  M.R. — Tbe  question  in  this 
case  is  whether  tbe  trustees  of  the  will  of  Ann 
Jolly — who  made  her  will  in  the  year  1891  and 
died  in  Dec.  1898 — are  entitled  in  dividing  tbe 
property  between  her  four  cbildi-en  to  deduct 
from  tbe  share  of  tbe  son  B.  T.  Jolly  any  amount 
in  respect  of  rent  due  for  a  farm  occupied  by  him 
since  1868.  In  1868  the  testatrix  let  the  farm  to 
her  son  at  a  rental  of  802.  a  year.  He  paid  tbe 
rent  due  up  to  tbe  year  1881,  and  made  no  pay- 
ment after  that  time.  By  her  will  made  in  1891 
Ann  Jolly  jjave  her  property  in  trust  for  her  four 
children,  and  declared,  among  other  things,  that 
all  moneys  owing  to  her  at  her  death  by  any  of 
her  children  for  rent  or  otherwise  should  be 
brought  into  hotchpot,  and  that  no  child  should 
be  eutitledto  receive  any  share  until  such  moneys 
so  owing  to  the  testatrix  had  been  paid  to  her 
executors.  North,  J.  has  decided  that  the 
executors  should  deduct  from  tbe  share  of  B.  T. 
Jolly  twelve  years'  rent  of  the  farm  for  tbe  period 
1881  to  1893.  I  am  unable  to  adopt  this  view. 
In  the  year  1893  B.  T.  Jolly  obtained  by  virtue 
of  tbe  Real  Property  Limitation  Aot  1874,  s.  1, 
absolute  title  to  the  property.  It  is,  I  think,  in- 
consistent with  bis  right  so  acquired  that  the  rent 
which  he  ought  to  have  paid  should  be  deemed  to 
be  still  owing.  The  effect  of  the  Acts  of  1833 
and  1874  in  my  opinion  is  that  after  the  expira- 
tion of  tbe  statutory  period  of  twenty  years  and 
twelve  years  respectively  all  rights  which  the 
reversioner  would  have  had  in  respect  of  tbe  land 
have  come  to  an  end,  and  I  do  not  think  that  it 
would  be  consistent  with  that  position  that  rent, 
the  nonpayment  of  which  has  given  tbe  occupier 
a  title  to  the  land,  should  still  be  deemed  to  be 
owing.  I  am  therefore  of  opinion  that  tbe  appeal 
shourd  be  allowed,  and  that  the  trustees  are  not 
entitled  to  deduct  anything  in  respect  of  the 
airears  of  rent. 

BiOBY,  L.J. — ^I  am  ot  the  same  opinion.  A 
very  ingenious  argument  has  been  addressed  to 
us  on  behalf  of  tbe  trustees.  It  was  said  that  the 
Beal  Property  Limitation  Acts  applied  only  to 
land,  and  that  yon  must  go  to  tbe  statute  of  J  amea 
as  to  a  contract  for  rent.  Then  it  was  said  that 
although  the  Beal  Property  Limitation  Acts 
barred  the  remedy  as  to  tbe  recovery  of  tbe  land, 
they  did  not  bar  tbe  right  to  reoover  the  twelve 
years'  arrears  of  rent  It  is  a  very  curious  point, 
and  it  is  not  the  less  curious  because  more  than 
half  a  century  has  passed  since  tbe  statute  of 
3  &  4  Will.  4,  c.  27  came  into  operation.    I  do  not 
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speak  of  the  Beal  Property  Limitation  Act  1874, 
becanse  that  Act  only  chani^B  the  period  from 
twenty  to  twelve  years.  And  althongh  more  than 
half  a  oenttuT  has  passed  and  there  must  hare 
been  thonaands  of  oaees  in  which  people  have 
been  bitterly  disappointed,  yet  no  one  seems  to 
hare  aver  broneht  an  action  for  rent  in  a  case 
where  the  Beal  Property  Limitation  Acts  have 
operated.  Nevertheless,  snch  an  action  must  have 
lain  in  all  cases  if  the  view  of  the  trustees  is  right. 
Let  us  consider,  however,  what  the  nsnal  praotioe 
of  the  Profession  has  been.  It  seems  to  me  that 
the  day  after  twelve  years  are  gone  the  right  to 
bring  an  action  plainlv  determines.  The  rieht  of 
action  can  only  last  for  twelve  years,  and  m  the 
caoe  of  a  tenancy  from  year  to  year  the  right  of 
action  is  to  be  neld  to  have  first  aoorned  when 
the  last  payment  of  rent  was  made.  You  have  a 
right  of  action  if  the  rent  is  not  paid.  A  landlord 
could  not  eject  until  the  day  after  the  rent 
becomes  due.  The  assumption  is  that  on  the 
day  after  the  twelve  years  have  elapsed  the  tenant 
is  to  be  taken  to  be  no  longer  tenant.  He  is 
holding  the  land  under  a  titk  which,  according 
to  the  older  law,  would  have  been  an  adverse  title. 
That  is  absolutely  inconsistent  with  an  agree- 
ment to  pay,  and  so  it  was  held  that  the  tenant 
was  no  longer  in  possession  as  a  tenant  from  year 
to  year  or  as  a  tmiant  at  alL  That  is  absolutely 
ioconaistent  with  a  right  to  recover  rent.  The  son 
io  the  present  case,  who  has  been  tenant,  was  under 
no  liability  to  pay  rent  after  twelve  years  in  the 
events  which  happened,  he  not  having  been  tenant 
at  all  during  twelve  vears,  although  if  he  had  been 
sued  before  the  twelve  years  it  would  have  been 
quite  a  different  matter.  Alter  the  twelve  years 
a  change  of  things  arises. 

Collins,  L.J. — I  am  of  the  same  opinion.  I 
think  that  the  crucial  point  was  that  put  by  Mr. 
Poyser— viz.,  that  the  effect  of  the  statute  was  to 
do  away  with  non- adverse  possession.  It  is 
incompetent  for  the  landlord  to  say  that  he  still 
retains  the  right  to  recover.  I  think  that  that  is 
emphasised  wnen  yon  compare  the  position  of  a 
tenant  under  a  lease  in  writing  wita  that  of  a 
tenant  under  a  lease  from  year  to  year.  On  these 
sronnds  I  think  that  the  tenant  was  in  possession 
dnring  those  years,  not  as  tenant  to  the  testatrix, 
but  in  respect  of  a  right  nnder  which  he  had  no 
obligation  to  pay  rent.  Therefore  the  decision  of 
ttorth,  J.  must  be  reversed  and  the  app«tl  allowed 
with  ooste.  ^jweoZ  aUmoed. 

Solicitors  for  the  appellant,  Morris  and  Brutow, 
agento  for  Jackaman,  Sons,  and  MiJler,  Ipswich. 

Solicitors  for  the  respondents.  Field,  Boseoe, 
and  Co.,  agente  for  Birkett  and  Ridley,  Ipswich. 


Saturday,  Jvly  21. 

(Before  Shith,  Williams,  end  Bombs,  L.JJ.) 

TiMHiNS  «.  Lekdb  Foboe  Compant 

Limited,  (a) 

appeal  under  the  woekmen's  compensation 

ACT  1897. 
Employer  and  workman  —  Injury  by  accident — 
"  Accident " — Compensaiion — Workmen's   Com- 
pensation Act  1897  (60  *  61  Vict.  c.  37).  «.  1  (1). 
A  workman  was  employed  by  the  defendants  in  the 
{a)  Beported  by  J.  H.  Willums,  Gaq,,  B»rriater-ftt-LEW. 


work  of  lifting  and  removing  planks  from  a 
stack  of  timber  ,■  one  night  there  was  rain  and 
frost,  and  the  planks  heeame  froten  together, 
the  planks  lower  m  the  stack  being  more  firmly 
frozen  together  than  those  above ;  on  the  tteaat 
day  the  workman  began  the  work  in  themoming, 
and  lifted  and  removed  planks  all  day ;  about 
4  p.m.,  while  trying  to  I^  a  plank,  he  ruptured 
htmself. 
The  workman  claimed  compensation    under    the 
Workmen's   Compensation   Act   1897,   and   the 
County  Court  judge  found  that  the  injury  toaa 
caused  by  the  lifting  of  the  plank,  and  was  an. 
injury  by  "  aeetdent "  within  the   meaning    of 
the  Act. 
Held    (dismissing  the    appeal),    that    there    warn 
evidence  of  something  fortuitous  and  unempeeied 
upon  which  the  Counv^  Court  judge  might  pro. 
perly  find  that  the  ir^ury  was  caused  by  "  acci- 
dent "  within  the  meaning  of  the  Act. 
This  was  an  appeal  by  the  defendanto  from  an 
award  of  the  County  Court  judge  at  Leeds  in 
proceedings  for  compensation  under  the  Work- 
men's Compensation  Act  1897. 

The  plaintiff  was  a  labourer  employed  by  the 
defenduito  in  an  employment  to  which  the  Work- 
men's Compensation  Act  1897  applied. 

The  plaintiff  was  employed  in  lifting  planks  ot 
timber  from  a  stsiok,  and  moving  them  from  one 
part  of  a  yard  to  another. 

On  the  26th  Jan.  1899  he  was  engaged  in 
moving  planks.  There  had  been  rain  and  frost 
dnrinff  tne  night,  and  the  planks  were  all  frozen 
together. 

He  began  the  work  at  eleven  o'clock  in  the 
morning,  and  had  some  difficulty  in  movine  the 

Slanks  from  the  beginning.  The  planks  lower 
own  in  the  stack  were  more  nrmly  frozen  together, 
and  an  the  work  proceeded  it  became  more  uffloolt 
to  lift  the  planks.  About  four  o'clock  in  the 
afternoon  the  plaintiff,  when  trying  to  lift  a 
plank,  ruptar«d  himself. 

The  plaintiff  claimed  compensation  nnder  the 
Act,  and  the  County  Court  judge  found  as  a  faot 
that  the  rupture  was  caused  by  the  lifting  of  the 
plank,  and  that  there  was  an  injury  by  "  accident " 
arising  out  of  and  in  the  course  of  the  employ- 
ment within  the  meaning  of  the  Act 

The  Workmen's  Compensation  Act  1897  (60  &  61 
Vict.  c.  37)  provides  : 

S«ot.  I  (1).  If  in  any  employment  to  which  this  Aot 
applies  pareonal  injury  by  aooident  arisiag  oat  of  sad  in 
the  ooorse  of  the  employment  is  oanaed  to  •  worknuui, 
his  employer  (ball,  snbjeot  ■■  hereinafter  mentionad,  be 
liable  to  pay  oompensation  in  aooordanoe  with  the  Srat 
eohedule  to  thia  Aot. 

The  County  Oonrt  jud^  aooordingly  made  an 
award  in  favour  of  the  plaintiff. 

The  defendanto  appealed. 

Bairstow  (C.  A.  Oripps,  Q.C.  with  him)  for  the 
appellante. — There  was  no  eridence  of  any  "  aooi. 
dent "  within  the  meaning  of  the  Aot  which  ooold 
justify  the  decision  of  the  County  Court  judge 
that  the  injury  to  the  plaintiff  vras  caused  by  an 
"  accident."  There  was  nothing  fortuitous  or  un- 
expected about  anything  which  ooonrred  in.  the 
course  of  the  plaintifTs  work.  The  plaintiff  knew 
that  the  planks  were  frozen  together,  for  he  had 
been  working  at  them  from  11  a  m.  until  4  p.ni. 
when  he  was  injured.  This  ooourrenoe  was  in  the 
ordinary  and  natural  sequence  of  the  course  of 
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mnta ;  the  work  was  the  man's  ordinaiy  work, 
and  it  was  only  rendered  somewhat  harder  by 
raaaon  of  the  mwt.  The  man  was  engaged  npon 
Uie  same  work  daring  the  whole  time,  and 
nothing  f  ortaitons  or  unexpected  oocuiTed  in  the 
oonne  of  that  work.  This  was  the  ordinary  case 
ot  t  man  doing  work  for  which,  as  it  tnmed  out, 
he  was  not  strong  enough,  with  the  i-esult  that  he 
mjnred  himself.  There  was  not,  therefore,  any 
element  in  this  case  which  is  necessary  to  oon- 
atibite  an  "  accident "  as  defined  by  the  antho- 
ritiea: 

Hamlyn  T.  Crown  Accidental  Iruurance  Company, 

68  L.  T.  Bep.  701 :  (1893)  1  Q.  B.  750 ; 
Heiuay  T.  White.Sl  L.  T.  Bep.  767  ;  (1900)  1  Q.  B. 

481; 
Uoyd  T.  Sugg  and  Co.,  81  L.  T.  B«p.  768 ;  (1900) 

1  Q.  B.  481 ; 
roUttr  ▼.  XaUthott  Coal  Company,  81  L.  T.  Bep. 

769;  (1900)  1  Q.  B.  481. 

E.  Tinddl  Afkinton,  Q.O.  and  Compiton,  for  the 
nupondent,  were  not  called  npon  to  argue. 

Shith,  L.J. — [His  Lordship  stated  the  facts, 
uid  continued:]  The  question  is,  first  of  all, 
whether  he  was  ruptuKd  by  "  accident "  within 
the  meaning  of  the  Act.  Prima  facie,  it  seems  to 
au  that  he  was.  The  defendants  contend  that 
tluB  oocarred  in  the  ordinary  course  of  the  work- 
man's employment,  and  that  there  weis  nothing 
tortoitoos  or  unexpected  which  could  constitute 
u  "accident."  I  think  that  there  was  evidence 
npon  which  the  County  Court  judge  would  find 
tnat  there  was  a  fortuitous  and  unexpected  event 
^J  reason  of  which  an  "  accident "  happened  and 
&e  workman  was  ruptured.  I  think,  therefore, 
tiiat  the  award  of  the  County  Court  judge  must 
be  upheld,  and  that  this  appeal  must  be  dis- 
miaeed. 

Williams,  L.J. — ^In  the  ordinary  evidence  of 
uie  ordinary  witness  it  is  generally  easy  to  find 
•omething  which  will  support  a  finding  of  fact  at 
toe  trial  of  a  case.  I  am  not  sure  that  it  is 
accurate  to  say  that  the  cause  of  an  accident 
■Kost  be  eometung  external  to  the  workman  who 
n^ers  the  accident.  If  it  were  so,  in  the  case 
'oere  it  is  the  business  of  a  workman  to  go  up 
Ud  down  stairs,  if  the  workman  simply  falls,  that 
JTOuld  not  be  on  "  accident."  I  think,  however, 
uat  that  would  be  an  "  accident"  From  the 
jadgmeots  of  the  Court  of  Appeal  in  the  three 
^^  which  have  been  cited,  Hentey  v.  White, 
jffoyd  y.  Sugg  and  Co.,  and  Walker  v.  LiUeahaU 
[m^  Company  (81  L.  T.  Eep.  767,  768,  769 ;  (1900) 

y-  B.  4gl),  &era  can  be  no  doubt  but  that  there 
P*^  he  something  fortuitous  which  happens  that 
M  the  oaose  of  the  injury.  We  have  to  see,  there- 
*>*.  wlieU^er  there  was  anything  fortuitous  in  this 
?^  ^The  evidence  is  that  all  the  planks  were 
^^  together,  that  the  workman  could  ^t  them 
^^  Bome  with  lees  exertion  and  some  with  more 
^™M>n,  and  that  the  lower  planks  were  stuck 
j*W together  and  were  more  dif&cult  to  move, 
jj^e  the  finding  of  the  County  Court  judge  to 
Dwf^  unexpectedly  the  workman  came  across  a 
dUv  ^'''*^^  ■"■*  harder  to  lift  than  any  other 
^p  in  the  ordinary  course  of  the  work  upon 
^  ,°*y.  It  is  impossible,  therefore,  for  us  to 
imiwi^  there  was  not  any  evidence  of  something 
a»a^  "*•  *°^  '*  must  oonsec^nently  support  the 
j^J*  of  the  County  Court  judge,  however  diffi- 
't  may  be  to  agree  with  ms  finding.    I  agree. 


therefore,   that  this    appeal  fails  and  must  b» 
dismissed. 

RoKBK,  L.  J. — I  agree  with  all  that  my  brothers 
have  said.  ^^^^^  dUmitsed. 

Solicitor  for  the  appellants,  Leslie  Field,  for 
Day  and  YewdaU,  Leeds. 

^lioitors  for  the  respondent,  8eoU,  Lawgon, 
and  Palmer,  for  Arthur  WiUey,  Leeds. 


Monday,  July  23. 

(Before  Smith  and  WiLUiJis,  L.JJ.) 

BucKNAXL  Bbothbks  V.  Tatbm  and  Co.  (a) 

AFFBAX  FBOM  THE  ^UKXN's  BENCH  DIVISION. 

Ship  —  Charter-party  —  Option  of  eharterera  to 
cancel  on  non-arrivdl  of  veesel  by  fixed  date— 
ImpoetHrility  of  arrivM — BefusaC  to  proceed— 
Iiytmetion. 
By  a  charter-pairty  the  shipowner  agreed  that  his 
vessel  should  proceed  to  a  namsd  port  and  there 
load  a  cargo  for  the  charterer,  and  it  was  pro- 
vided that,  if  the  vessel  should  not  be  at  that 
port  ready  to    load  by  a   specified   date,    the 
charterer   should    be  <U    liberty    to  cancel    the 
charter-party. 
The  vessel  was  then  at  another  port  unloadiiM,  and 
was  delayed  in  doing  so  fyr  so  long  that  it 
became  impossible  for  her  to  arrive  at  the  agreed 
port  by  the  specified  date.    The  charterer  refused 
to  emtmd  the  time  for  caneeUalion,  or  to  promise 
to  load  the  vessel  if  she  proceeded  to  the  agreed 
port,  and  said  that  if  he  did  load,  the  rate  of 
freight  must  be  reduced,  and  he  insisted  on  the 
vessel  proceeding  to  the  agreed  port.     The  ship- 
owner thereupon  refused  to  send  his  vessel  there. 
Held,  that  an  injunction  ought  not  to  be  granted 
to  restrain  the  shipowner  from  using  toe  vessel 
for  any  purposes  other  than  those  of  the  charter- 
party. 
De  Mattos  v.  CKbson  ^28  L.  J.  165,  498,  Ch.)  and 
Sevin  v.  Deelandes  (30  L.  J.   457,    Ch.)  dU- 
tinguished. 
This  was  an  appeal  by  the  plaintiffs  from  an 
order  of  Darling,  J.  at  chambers,  dissolving  an 
interim  injunction,  which  had  been  granted  upon 
an  ex  parte  application,  by  Buoknill,  J. 

The  action  was  brought  by  the  charterers  of  a 
vessel  against  the  shipowners  to  obtain  a  declara- 
tion that  the  charterers  were  entitled  to  require 
that  vessel  to  proceed  to  Bnssorah,  and  an  injonc- 
tion  restraining  the  shipowners  from  using  the 
vessel  for  any  other  purposes  than  the  pnrposea 
of  the  charter-party. 

The  charter-party  was  mode  on  the  8th  May 
1900,  and  it  was  thereby  agreed  that  the  vessel 
should  proceed  to  Bnssomh  and  there  load  a 
a  cargo  for  the  charterers,  and  it  was  further 
provided  that  the  charterers  should  be  at  liberty 
to  cancel  the  charter-party  if  the  vessel  was  not 
ready  to  load  at  Bussoroh  by  the  18th  June. 

The  vessel  was  at  Delagoa  Bay  with  a  cargo,, 
and  there  was  so  much  dday  in  unloading  that 
oaivo  that  it  became  impossible  for  her  to  proceed 
andarrive  at  Bussorah  by  the  18th  June. 

The  shipowners  thereupon  asked  the  charterers 
to  extend  the  time  for  the  exercise  of  their  option 
to  cancel  the  charter-party  for  a  sufficient  time  to 

(a)  Beportad  by  J.  H.  Williams,  Esq.,  Buil«ter«t-L>w 
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enable  the  Tesael  to  get  to  Boasorah  by  tbe 
altered  date. 

The  charterers  refused  to  extend  the  time,  and 
refused  to  say  whether  they  would  or  would  not 
load  the  vessel  when  she  reached  Bossorah,  and 
'they  said  that  if  they  did  load  the  vessel  at 
Bossorah  they  would  only  do  so  at  a  lower  rate 
of  freight  thaji  that  fixed  by  the  charter-pariy. 

The  shipowners  thereupon  refused  to  send  the 
vessel  to  Bossoiah  at  all,  and  the  charterers  com- 
menoed  this  action. 

Upon  an  ex  parte  application  by  the  plaintiffs, 
BuokniU,  J.  at  chambers  granted  an  injunction 
restraining  the  defendants  ontil  the  trial  of  the 
action  from  using  the  vessel  for  purposes  other 
than  those  of  the  charter-party. 

Upon  the  application  of  the  defendants  this 
interim  injunction  was  subsequentiy  dissolved  by 
.Darling,  J.  at  chambers. 

The  plaintiffs  appealed. 

Joseph  Walton,  Q.G.  and  Bateson  tor  the  appel- 
lajits. — Under  a  churter-party  like  this  the  char- 
terers have  a  right  to  ^maad  that  the  vessel 
shall  proceed  to  tiie  place  agreed,  althoueh  it 
may  be  impossible  for  the  vessel  to  get  mere 
before  the  tune  at  which  the  charterers  will  have 
an  option  to  cancel  the  charter-par^.  There  is 
an  absolute  obli«ition  on  the  deiencIantB  to  send 
their  vessel  to  Bussorah,  which  is  in  no  way 
.affected  by  the  option  of  the  charterers  to  cancel : 

Shubriek  v.  Salmond,  3  Borr.  1637. 

In  that  case  it  was  expressly  so  decided,  and  the 
obligation  in  the  present  case  is  precisely  the 
same  as  in  that  case.  Those  being  the  rights  and 
obligations  of  the  charterers  and  the  shipowners, 
the  charterers  are  entitied  to  an  injunction  to 
restrain  the  shipowners  from  using  their  vessel 
for  anv  other  purpose  than  that  of  performing 
their  ooligation  under  this  charter-party  : 

De  Mattot  v.  Gibton,  28  L.  J.  165,  498,  Ch. ; 
Sevin  v.  Deelandts,  30  L.  3.  457,  Ch. 

Those  cases  show  that  the  charterer  is  entitled  to 
an  injunction  unless  he  has  done  something 
which  disentitles  him  to  the  assistance  of  a  court 
of  equity.  Here  the  plaintiffs  have  only  insisted 
upon  their  strict  rights  under  the  charter-party  ; 
and  that  is  not  such  unreasonable  conduct  on 
their  part  as  to  take  away  their  right  to  an  injunc- 
tion— that  is.  as  to  cause  the  court  to  refuse  to 
enforce  their  rights  by  injunction.  Nothing 
beyond  insisting  upon  their  strict  rights  has  been 
done  by  the  charterers,  and  that  is  no  ground  for 
refasinff  them  an  injunction.  The  peculiarity  of 
the  rights  of  the  charterers,  arising  from  the  can- 
cellation clause,  makes  it  extremely  difficult  to 
estimate  damages  in  this  case,  and  that  is  an 
additional  ground  for  granting  an  injunction. 

Bufas  Iiaact,  Q.C.  and  J.  E.  Bankes  for  the 
respondents. — The  learned  judge  at  chambers  was 
quite  right  in  holding  that  tliis  was  not  a  case  in 
which  an  injunction  ought  to  be  granted.  In 
such  a  case  as  this  the  charterers  are  properly 
left  to  their  remedy  in  damages.  There  is  no 
authority  for  the  granting  of  an '  injunction 
to  restrain  the  use  of  a  vessel  for  purposes 
other  than  those  of  a  particular  charter-party, 
unless  the  charterers  intend  to  load  the  vessel 
when  she  has  proceeded  to  the  agreed  port.  Here 
the  charterers  have  refused  to  say  wnettier  they 
will  load  tbe  vessel  or  not  if  she  proceeds  to  the 


agreed  port,  and  the  court  will  not  under  those 
circumstances  grant  an  injunction  which  will 
have  the  effect  of  compelling  the  vessel  to  go  to 
the  agreed  port,  where  the  charterers  may  decline 
to  use  her  at  all.  This  is  not  a  bond  fide  applica- 
tion for  an  injunction  in  order  that  the  charterers 
may  secure  the  use  of  the  vessel  which  they  have 
selected,  but  an  injunction  is  asked  for  in  order 
to  extort  a  reduced  tate  of  freight. 

Joseph  WaUon,  Q.G.  replied. 

Smith,  L.J. — ^This  is  an  appeal  from  an  order 
of  Darling,  J.  at  chambers,  dissolving  an  intetim 
injunction  obtained  by  the  plaintiffs.    Upon  the 
facte  of  the  case  I  have  come  to  the  conclaBdon 
that  the  order  of  Darling,  J.  was    right.     The 
charter-party  between  the  plaintiffs  and  the  defen- 
dante  was  made  on  the  7th  May,  and  the  vessel 
was  then  at  Delagoa  Ba^.    Tbe  vessel  was  to  pro- 
ceed to  Bussorah,  and  it  was  provided   that  the 
charterers   should   be  at   liberty   to    cancel  the 
charter-party  if  the  vessel  was  not  there  bv  the 
18th  June.      The  vessel  was  detained  at  Delaf^oa 
Bav    unloading     cargo    until     it    was    impos- 
sible  for    her    to    get   to    Bnssorah    by    the 
18th    June.     This  is    not  a  case  in  which  the 
vessel    is    going  upon    another    voyage    under 
another  charter-parMr ;  it  was  simply  impossible 
for  her  to  get  to  Bussorah  by  tbe  time  stated. 
I  agree  that  the  shipowners  were  bound  to  send 
the  vessel  to  Bussorah,  and  that,  if  they  do  not 
send  her  there,  they  must  pay  damages.     It  may 
perhaps  be  difficult  to  assess  the  ^images,   bat 
tiiey    can    be  assessed.      Naturally,    under    the 
circumstances,  the    shipowners  asked  the  char- 
terers for  an  extension  of  the  time  for  cancella- 
tion of  the  charter,  as  it  was  impossible  for  them 
to  perform  their  agreement  to  have  the  vessel  at 
Bussorah  by    the   18th    June.     The  charterers 
refused,  and  declined  to  say  whether  they  would 
or  would  not  load  the  vessel  when  she    got    to 
Bussorah,  but  said  that,  if  they  did  so,  the  ship- 
owners would  have  to  accept  a  reduced  rate  of 
freight.    It  seems  to  me  to  be  most  unreasonable 
for  the  charterers,  under  those  circumstanoes,  to 
oome  to  the  court  and  ask  for  an  injunction,  as 
of  right,  to  prevent  the  shipowners  from  sending 
their  vessel  upon  any  voyage  except  a  voysf^  to 
Bussorah    under    this    charter-part^.      I    t,Ti»TiV_ 
therefore,  <^t  Darling,  J.  was  quite  right  in  not 
letting  the  charterers  have  an  interim  injunction. 
The  matter  of  an  injunction  of  this  kind  was 
thoroughly  thrashed  out  in  the  cases  of  De  JI£atto» 
V.  Gibson  (28  L.  J.  165,  498,  Gh.)  and  Sevin  v. 
DeslaTides  (30  L.  J.  457,  Gh.),  and  I  agree  that, 
where  there  is  a  legal  right,  ordinarily  the  person 
having  that  right  can  come  to  a  court  of  etjnity 
and  obtidn  an  injunction.    That  rule  is,  however, 
subject  to  this  qualification,  that  the  phuntiff 
must  not  have  done  anything  which  may  disentitle 
him  to  come  to  a  court  of  equity  to  ask  for  an 
injunction.      In  this  case  I  think  that  the  plain- 
tiffs have  BO  acted  as  to  disentitie  them    to  an 
injunction.    This  appeal  therefora  fails,  and  most 
be  dismissed. 

Williams,  L.J. — I  ^ree.  The  charterers  oome 
here  and  pretend  that  they  want  the  assistajice  of 
the  court  to  compel  the  defendants  to  send  their 
vessel  to  Bussorah.  They  really  come  in  a  cynical 
frame  of  mind,  and  say  that  tbey  wish  to  screw  a 
reduction  of  the  rate  of  freight  out  of  the  ship- 
I  owners.     They  are  not  content  with  the  ordinary 
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cl&im  for  damasea,  though  sufficient  to  satisfy 
aj  loss  which  they  may  sustain.  They  say  that 
thgy  ?rant  something  more,  and  they  ask  for  the 
aanstanoe  of  the  equitable  jurisdiction  of  the 
court  to  get  that  something  more.  I  think  that 
Ikr  cannot  have  the  assistance  of  the  court  in 
ma  a  tranaaotion.  I  agree,  therefore,  that  the 
appeal  most  be  dismissed.       ^^^  dismissed. 

SoUcitors  tor  the  appellants,   Inee,   CoU,  and 
Ace. 
Solicitors  for  the  respondents,  Riddeli  and  Co. 


HIGH    COURT   OF   JUSTICE. 

OHANCEBT  DIVISION. 

March  5  and  6. 

(Before  Farwell,  J.) 

Hat  «.  Platt.  (a) 

Vtudorand  purehaser-^CovenarUfor  title — Benefi- 
cwJ  owner — "  Estate  term  and  interest  " — Parol 
etidenee —  tVritten  eontraet — Assignment  carry- 
ing out  contract — Mistake — Rectification — Con- 
wyaneing  and  Law  of  Property  Act  1881  (44  <£ 
45  Vict.  e.  41),  s.  7,  sub-s.  1  (o). 

By  an  assignment  supplemental  to  an  agreement, 
Ou  defendant  was  expressed  to  assign  as  "  bene- 
ficial oumer "  to  the  plaintiffs  "  all  his  estate 
term  and  interest "  under  the  agreement  in  the 
piece  of  land  coloured  red  in  the  plan  annexed 
to  the  agreement.  After  com,pletion  it  teas  dis- 
covered that  a  portion  of  the  land  coloured  red 
had  with  the  defendant's  privity  been  demised 
to  a  third  party. 

Udd,  that  there  had  been  a  breach  of  the  implied 
covenant  for  title,  and  that  the  covenant  extended 
to  the  quantum  of  the  estate  limited  by  the 
agreement  and  could  not  be  limited  to  such 
estate  as  the  defendant  had  at  the  date  of  the 
ossiaKment. 

Delmer  o  M'Cabe  (14  Jr.  C.  L.  Bep.  877)  explained. 

add,  alto,  that  where  there  is  no  ambiguity  be- 
tvten  the  written  cniUraot  and  the  assignment, 
parol  evidence  of  mistake  as  a  defence  to  an 
action  for  damages  for  breach  of  contract  is 
inadmUsible  either  to  contradict  the  deed  or  to 
•Aoic  that  the  purchaser  <U  the  date  of  the 
<'*'ignieiU  knew  the  vendor  had  no  title  to  part 
"fthe  land  he  purported  to  seU. 

'I'nilentt:  of  mistake  is  also  inadmissible  in  a 
^nterelaim  for  rectification  where  the  com- 
pleted deed  carries  out  an  aetaal  ufritten  agree- 
"tent  the  terms  of  which  are  unambiguoue. 

^Tie»  c  Fition  (2  Dr.  &  War.  ^6}  followed. 

^^'ificiition  can  only  be  granted  in  a  case  of 
coniinon  error.  Where  the  mistake  is  unilateral, 
the  remedy  is  rescission ;  in  which  ease  there 
*■«<  be  something  which  am^mnts  to  unfair 
"feaitny. 

^^  ».  PeppereU  (17  L.  T.  Bep.  191 ;  L.  Bep.  5 
^?'  1)  Olid  Paget  V.  MarshaU  (51 L.  T.  Bep.  351 ; 
^  CH.  Oiv.  255)  discussed  and  commented  on. 

°^  agraemeat  dated  the  13th  June  1891,  and 
^'^  between  John  Alexander  Brand,  as  agent 
sbA  u  '*T*«***0'i  o*  London,  of  the  one  part, 
!^^_fte^endanit  James  Edward  Piatt  of  the 

'"  "•Mrud  bj  P.  S.  Oswu.0,  Kaq.,  BtrriaMi^M-Law 


other  part,  hereinafter  referred  to  as  the  principal 
agreement,  it  was  agreed  {inter  alia)  that  upon 
the  completion  by  the  defendant  of  certain  build- 
ings on  the  lands  coloured  i-ed  and  yellow  on  the 
plan  thereto  annexed,  the  corporation  of  London 
would  grant  to  the  defendant  a  lease  of  the  pieces 
of  land  for  ninety-nine  years  from  the  25th  June 
1891  at  the  yearly  rent  of  260!.  for  the  land 
coloured  yeUow,  and  3402.  for  the  land  coloured 
red. 

The  pieces  of  land  adjoined  each  other,  and 
had  a  frontage  on  the  river  Thames,  the  land 
coloured  yellow  being  on  the  west  of  the  land 
coloured  red.  On  the  western  side  of  the  land 
coloured  red,  and  adjoining  the  land  coloured 
yellow,  was  a  small  strip  of  land  also  coloured 
led  fronting  the  river  and  forming  a  slip  nay. 

On  the  plan  annexed  to  the  prinoipal  agree- 
mant  the  slipway  was  included  in  and  coloured 
uniformly  with  the  land  coloured  red,  and  was 
indiatinenishable  from  such  land. 

Shortly  after  the  date  of  the  prinoipal  agree- 
ment the  defendant  contracted  to  sell  his  interest 
in  the  land  coloured  yellow  to  the  Tyne  Dock 
Engineering  Company.  Previously  to  the  com- 
pletion of  the  truiaaction  the  land  was  resur- 
veyed,  and  the  lease  which  was  subsequently 
granted  by  the  corporation  to  the  dock  company 
with  the  assent  of  the  defendant  included  the 
slipway  aa  well  as  the  land  coloured  yellow. 

By  an  agreement,  dated  the  15th  Sept.  1898, 
the  defendtuit  agreed  with  the  plaintiffs  for  the 
sale  to  them  of  all  his  estate,  term,  and  interest 
in  the  principal  agreement  in  the  land  coloured 
red  on  the  pun  annexed  thereto  for  the  sum  of 
40002. 

By  an  indenture  dated  the  30th  Nov.  1898  and 
made  between  the  defendant  of  the  one  part  and 
the  plaintiffs  (therein  called  the  purchasers)  of 
the  other  part,  and  expressed  to  be  supplemental 
to  the  principal  agreement  after  reciting  that  the 
plan  annexed  thereto  was  an  exact  copy  of  tbe 
plan  annexed  to  the  prinoipal  agreement,  and  the 
lands  coloured  red  and  yellow  on  the  plan  annexed 
to  such  principal  agreement  were  exactly 
delineated  on  the  plan  annexed  thereto  and  were 
therein  also  coloured  red  and  yellow,  and  reciting 
that  a  lease  of  the  land  coloured  yellow  had  been 
duly  granted  in  respect  thereof  under  the  prin- 
cipal agreement  and  reciting  the  agreement  of 
the  15th  Sept.  1898  and  that  the  corporation  had 
approved  of  the  assignment  thereby  contemplated 
it  was  witnessed  that  in  pursuance  of  such  last 
mentioned  agreement  and  in  consideration  of  the 
sum  of  40002.  paid  by  the  purchasers  to  the 
defendant  the  &fendant 

Aa  beneficial  oirner  doth  hereby  msaga  aod  oonvey  imto 
the  pnToh&aera  their  ezeontora  and  admiaistratora  all  the 
estate  term  and  interest  of  bim  the  said  James  Edward 
Piatt  under  and  by  virtue  of  the  prinoipal  af^eement  in 
the  said  pieoe  of  land  ooloured  red  on  the  said  plan 
annexed  to  the  priaoipal  jigreemenC  and  a  oopy  of  which 
ia  annexed  hereto,  and  the  full  benefit  of  tbe  prinoipal 
agreement  and  all  rightu,  poirem,  and  ptivUegea  of  him 
the  said  Jamee  Edward  Plate  thereunder  to  hold  the 
same  unto  the  pTirriiiimni,  their  exeoatora,  administratora, 
and  aaaigns  for  ever. 

Soon  after  the  execution  of  the  above-men- 
tioned indenture,  the  plaintiffs,  as  they  alleged, 
first  discovered  that  the  slipway  had  been  in- 
cluded in  the  lease  to  the  dock  company,  and  that 
the  defendant  could  not  make  a  title  to  it. 
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The  plaintiffs  bad  i&tended  to  embank  tbe 
whole  of  tbe  river  frontaf^  to  the  land  ooloured 
nd,  bat  in  consequence  of  tbe  defendant's  failure 
to  make  a  title  to  tbe  slipway  they  were  unable  to 
embank  the  front  of  the  slipway,  and  were  com- 
pelled to  embank  the  eastern  side  at  a  considerable 
expense. 

The  defendant  refused  to  make  good  the 
damage  so  oauned,  and  the  plaintiffs  aocordinsly 
commenced  tbia  action  asking  for  a  d>-claration 
that  the  defendant  was  liable  to  make  good  to 
them  the  damage  they  had  sustained. 

By  his  defence  the  defendant  admitted  that  the 
slipway  bad  been  leased  to  the  dock  company,  but 
alleged  that  the  plaintiffs'  agent  was  shown  tbe 
correct  plan  made  on  the  resnrrey  before  the  con- 
tract for  sale  was  signed,  and  thereby  knew  that 
the  slipway  bad  been  leased  to  the  dock  company. 

The  derondant  also  all^^  that  tbe  whole  of 
the  land  coloured  red  bad  been  included  in  the 
conyevance  of  the  30th  Not.  1898  by  inadvertence, 
and  that  the  said  conveyance  was  contrary  to  the 
true  intention  of  tbe  parties  and  of  the  contract 
for  sale. 

Tbe  defendant  counter-claimed  for  rectification 
of  the  indenture  of  the  30th  Nov.  1898. 

Warmington,  Q.C.  and  MaeSwinney  for  the 
plaintiffs. — The  claim  is  for  damages  for  breach 
of  covenant.  The  conveyance  is  m  accoi'dance 
with  the  written  contract.  The  written  contract 
sold  tbe  right  and  interest  of  the  defendant  in  a 
piece  of  land  coloured  red.  No  parol  evidence  is 
admissible  to  rectify  the  agreement : 

Datnw  V.  Fitton,  2  Dr.  A  War.  225,  at  p.  231 ; 
Cato  V.  Thompton,  47  L.  T.  Bep.  491 ;  9  Q.  B.  Div. 

616; 
Page  v.  Midland  BaOway  Company,  70  L.  T.  Bap. 
14 :  (1894)  1  Ch.  11. 

Beotifioation  can  only  be  granted  on  tbe  ground 
of  common  mistake.  There  has  been  a  clear 
breach  of  the  implied  covenant 

Sughet,  Q.O.  and  Whinney  for  the  defendant.*— 
There  has  been  no  breach  of  the  covenant.  We 
contracted  to  convey  all  our  estate  and  interest 
under  the  agreement.  The  plaintiff  seeks  to  get 
more  than  we  had.  The  covenant  only  applies  to 
what  the  defendant  had : 

Allm  T.  Holton,  20  Piokering'*  Bep.  Ifasa.  458  ; 

8we«t  V.  Brown,  12  Metoalf' a  Bep.  Mass.  175  ; 

DtHmer  v.  M'Cabe,  14  Ir.  G.  L.  Bep.  377. 

[Fabwbll,  J. — Belmer  v.  M'Cabe  is  inconeis- 
tient  with  Page  v.  Midland  Raiiway  Company.'] 
Although  the  covenant  is  general  it  must  be 
limited  to  the  estate  conveyed:  (Elpbinstone's 
Interpretation  of  Deeds,  p.  498).  If  tbe  covenant 
applies,  we  are  entiUed  to  rectification  on  the 
g^und  of  mistake : 

Seeton  on  Judgmenta,  Sth  edit.,  p.  1914  ; 

Harru  v.  PepptreU,  17  L.  T.  Bep.  191 ;  L.  Bep.  5 
Eq.  1. 

[Fabwell,  J. — Harrit  v.  Pepperell  has  never 
been  cited  without  being  dissented  from.] 

Garrard  v.  Franktl,  30  Beav.  445 ; 

Mortimtr  v.  ShorOuia,  2  Dr.  &  War.  363  ; 

Paget  v.  Marthall,  51  L.  T.  Bep.  351 ;  28  Cb.  Div. 
255. 

tFxBWELL,  J.  referred  to  Dart  on  Vendors  and 
'urcbasers,  Sth  edit.,  p.  839,  and  said :  "  I  agree 
with  this  statement.  I  cannot  understand  how  Lord 
Bomilly  and  Bacon,  Y.C.  arrived  at  their  decisions 


unless  there  was  frand.  In  Paget  v.  MarehaU 
Bacon,  Y.O.  fonnd  common  mistake."]  We  are 
entitleid  to  give  evidence  as  to  mistake,  and  also 
to  show  that  the  parties  were  not  ad  idem. 
fFABwsLL,  J. — I  do  not  see  bow  I  can  admit 
parol  evidence  as  your  contract  was  antecedent  to 
the  documents.  I  rule  against  you  on  tbe  autho- 
rity of  Lord  St.  Leonards  in  Daviee  v.  Fitton  {ubi 
tup.).  WarmingUm,  Q.G.  referred  to  Soper  ▼. 
Arnold  (57  L.  T.  Rep.  747 ;  37  Oh.  Div.  96.  at 
p.  106).] 

No  reply  was  called  for. 

Fabwblij,  J. — In  this  action  a  declaration  is 
asked  for  that  the  defendant  is  liable  to  make 
good  to    the    plaintiffs    the   damage  which  the 

Slaintiffs  have  sustained  by  tbe  breach  on  the 
efendant's  part  of  the  covenants  for  titie  implied 
in  an  assignment  of  the  30th  Nov.  1898  by  which 
the  detencunt  was  expressed  to  assign  as  "  bene- 
ficial owner,"  thereby  importing  the  provisions  of 
sect.  7,  sub-sect.  1  (a)  of  the  Oonveyancing  and 
Law  of  Property  Act  1881.  Yarioas  defences 
have  been  raised,  and  it  has  been  said  first  of  all 
that  there  is  no  breach.  As  regards  that,  what 
happened  was  this.  The  conveyance  in  question 
assigned  a  piece  of  land  coloured  red  on  a  plan 
annexed.  That  plan  is  a  copy  of  a  plan  on  on 
earlier  deed  showmg  a  piece  of  land  coloured  red 
and  a  piece  of  land  coloured  yellow.  Consider- 
ably prior  to  the  date  of  the  negotiations  for  chis 
sale  and  assiniment,  a  portion  of  the  land 
coloured  red  luM  been  included  in  the  lease  of  the 
land  coloured  yellow  granted  to  the  dock  company, 
by  tbe  lessors  at  the  request  of  the  defendant.  On 
the  construction  I  bold  that  that  is  a  breach  of 
tbe  implied  covenant,  and  that  the  defendant 
accordingly  has  done  an  act  which  interferes  with 
the  assignment  contained  in  terms  in  the  deed  in 
question.  Then  it  is  said  that  the  covenant  is  not 
applicable.  That  is  a  question  of  construction. 
First  of  all,  the  deed  refers  to  tbe  principal  ai^ree- 
ment  with  tbe  corporation  of  London  under 
which  tbe  assignor  holds,  and  then  it  contains  an 
assignment  in  terms  by  the  defendant  as  "  bene- 
fici^  owner  "  of  "  all  tbe  estate  term  and  interest 
of  bim  tbe  said  James  Edward  Piatt  under  and 
by  virtue  of  the  said  principal  agreement  in  the 
piece  of  land  coloured  red  on  the  said  plan 
annexed  to  the  principal  agreement."  It  is  said 
that  that  is  equivalent  to  saying  "  all  such  estate 
and  interest  (if  any)  as  he  may  have  in  the  piece 
of  land  coloured  rod,"  and  inasmuch  as  he  has 
no  interest  at  all  in  that  portion  of  it,  it  is  said  that 
the  covenant  does  not  extend  to  such  portion.  In 
my  opinion,  that  is  not  a  sound  construction.  I 
have  bad  several  cases  cited  to  me,  but  tbe  form  of 
this  particular  document  appears  to  me  to  be 
reasonably  plain.  Tbe  words  "  all  tbe  estate  term 
and  interest "  are  put  in  for  reference  to  the  prin- 
cipal agreement,  and  show  that  what  is  bein|f 
assigned  is  not  freehold  but  the  estate  limited  by 
that  particular  principal  agreement.  There  are 
two  things  really  that  have  to  be  considered — 
namely,  tbe  quantum  of  tbe  estate  of  the 
assignor  and  the  limits  of  tbe  property  to  which 
that  estate  applies.  Now,  tbe  quantum  of  tbe 
estate  is  limited  by  the  estate  which  he  has  under 
or  by  virtue  of  tbe  principal  agreement,  and  the 
quantum  of  the  property — the  limits  of  the  pro- 
perty— are  defined  by  what  on  the  map  or  plan  is 
coloured    red.      He  covenants  that   he   has    the 
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intsrest  given  to  him  by  the  principal  agreement 
ii  iihe  land  ooloared  red.  That  seema  to  me  to 
fe  the  fair  and  reasonable  construotion  of  the 
contraict.  So  far  as  regards  the  American  autho- 
riiiea,  I  will  only  say  that  I  treat  them  wittt 
mpect ;  but  they  are  cases  on  other  deeds,  and  I 
do  not  think  they  have  very  mnch  bearing  on  the 
preeent  oase.  With  reference  to  the  Irish  case  of 
Ltlmer  t.  M'Cab«  (14  Ir.  G.  L.  Bep.  377),  I  think 
it  may  very  well  be  said  to  be  merdy  a  decision 
on  the  particular  words  of  the  particular  covenant 
in  that  case.  The  point  of  the  decision  appears 
tome  to  be  fonnd  on  page  382,  where  Monahan, 
CJ.  construing  the  covenant  says :  "  There  is  no 
ooTenant  that  the  party  is  seised  in  fee  simple,  or 
any  estate  whatever,  as  is,  to  say  the  least  of  it, 
senerally  found  in  the  conveyance  of  an  estate  in 
He  umple ;  or  that  he  has  power  to  convey  a  fee 
nmple  as  for  a  freehold  or  any  particular  estate ; 
lint  that  he  has  good  power  to  convey  his  estate 
and  interest  under  the  deed  of  1841,  saying,  as 
I  read  it,  almost  in  so  many  words :  '  I  do  not 
Imow  what  estate  I  have  under  the  deed  of  1841 ; 
whether  it  is  freehold  or  chattel ;  but,  whatever 
it  is,  I  give  it  you  as  I  have  got  it :  I  have  not 
done  anv  act  to  dispose  of  it  or  incnmber  it; 
and  snon  as  it  is,  I  sell  it  to  you.'"  That  is 
menly  a  decision  on  construction,  and  it  is 
sot  for  me  to  say  whether  1  a^ree  with  it  or  not. 
If  it  were  intended  to  be  a  decision  that  the  gene- 
Talii^  of  the  witnessing  part  of  the  deed  could 
be  limited  by  reference  to  the  covenant,  in  mv 
opinion  it  would  be  contrary  to  the  opinion  which 
ia  binding  on  me  in  the  Oourt  of  Appeal  in 
England  as  expressed  in  Page  v.  Midland  Baihoay 
Company  (ubi  tvip.).  I  may  observe  that  this  case 
in  Ireland  is  referred  to  in  Elphinstone's  Interpre- 
tation of  Deeds,  p.  468,  where  he  mentions  an  old 
Enj^ish  case  of  Cooke  v.  Founds  (1  Lev.  40),  which 
ia  cited  by  him  in  contradiction  to  it.  On  that 
point)  therefore,  I  am  of  opinion  that  the  covenant 
18  applicable.  Then  it  is  said  that  the  plaintiffs 
hj  their  agent  knew  of  this  diminution  of  the  red 
land  before  the  date  of  the  conveyance.  Now,  I 
liave  r^eoted  evidence  of  that  altogether.  First 
'Of  all,  I  cannot  admit  it  is  a  defence  in  the  action. 
If  there  is  a  latent  ambiguity  in  the  description 
of  the  property  conveyed  so  that  words  used  are 
Aiaceptible  of  two  meanings,  parol  evidence  is 
admissible  to  show  that  Uie  facts  which  were 
within  the  knowledge  of  both  parties  agreed 
with  one  of  two  sugeested  meanings  only. 
Bnt  where  there  is,  as  nere,  no  ambiguity  at 
■aU,  but  the  property  is  conveyed  by  a  clear 
and  definite  descnpUon  and  plan,  parol  evidence 
ia  in  my  judgment  inadmissible  altogether  to 
-contradict  the  deed.  If  authority  were  needed  for 
tiiat,  it  would  be  supplied  by  the  case  of  Cato  v. 
J^konpton  (ttM  sup.),  which  the  plaintiff's  counsel 
•cited  aa  a  veiy  high  authority.  The  decision  in 
Page  r.  Midland  Bailioay  Company  {ubi  svm.) 
gOM  alao  to  another  poin<>— namely,  that  the 
£^^alitnr  of  ^0  covenants  for  title  cannot  be 
watiicted  by  showing  that  the  defect  in  question 
was  known  to  the  purchaser,  nor  by  showing  that 
™^  porchaser  knew  that  the  plan  was  coloured 
beyond  the  point  to  which  the  colour  ought  to 
have  been  extended.  If  the  covenant  is  clear  and 
nun  to  the  property  expressed  to  be  conveyed, 
«ndeo43e  to  contradict  that  is  not  admissible, 
^en  the  recital  in  the  conveyance  in  Page  v. 
JiKUaiui  Bailmay  Company  (wW  swp.),  showing 


the  defect,  was  held  not  to  be  admissible,  it  being 
only  an  illustration  of  the  principle  that  clear 
unambiguous  words  in  the  witnessing  part  of  a 
deed  cannot  be  contra  dieted  by  the  recital.  Then 
there  comes  the  consideration  of  the  counter- 
claim, which  asks  for  rectification.  Now,  as 
regards  this  counter-claim,  several  matters  have 
been  pressed  upon  me.  First  of  all,  I  have  to 
deal  with  the  evidence  which  was  tendered  to  show 
that  there  was  a  mistake.  In  my  opinion,  such 
evidence  is  not  admissible.  No  dfoubt  it  is  the 
practice  to  admit  parol  evidence  to  prove  any 
error  in  order  to  rectify  a  completed  deed ;  but 
when  there  is  a  completed  deed  which  carries  out 
an  actual  written  agreement,  and  the  terms  of 
which  are  perfectly  plain  and  unambiguous,  I 
have  the  authority  of  Lord  St. .  Leonards,  and 
also,  as  it  appears  to  me,  the  reason  of  the  oase, 
to  show  that  such  evidence  is  not  admissible. 
When  the  defendant's  proposition  is  analysed  it 
comes  to  this  :  First  of  all  rectify  the  agreement 
in  order  to  see  what  it  was  that  the  parties  really 
contracted  to  convey.  Having  determined  what 
the  real  agreement  was,  what  is  to  be  done  then  ? 
If  the  defendant — ^I  mean  the  person  counter- 
claiming — asks  for  rectification,  and  rectifica- 
tion only,  as  he  does  here,  he  neoessarily 
implies  that  he  desires  the  transaction  to 
stand  as  rectified;  or,  in  other  words,  starting 
de  novo  with  the  agreement,  he  first  asks  the  conrt 
to  rectify  the  agreement  and  then  to  grant 
specific  performance  of  the  agreement  as  rectified. 
The  fact  that  the  conveyance  is  rectified  in 
accordance  with  the  rectified  agreement  imports 
that  not  only  is  the  orig^inal  agreement  rectified, 
but  that  specific  performance  of  it  is  granted.  In 
my  opinion,  that  is  contrary  to  the  well-settled 
practice  in  all  the  leading  cases — namely,  thac 
the  plaintiff  seeking  specific  performance  cannot 
have  specific  performance  with  a  parol  variation. 
If  authority  were  wanted  it  would  be  found  in 
Lord  St.  Leonards'  decision  in  Daviea  v.  FUUm  (2 
Dr.  &  War.  225),  where  he  says  at  p.  232 :  "  It  is 
said  that  there  is  a  mistake  in  this  deed ;  I,  how- 
ever, cannot  see  any.  The  question  in  the  cause  is, 
whether  the  lease  has  been  prepared  in  conformity 
with  the  agreement;  the  plaintifis  say  that  by 
the  agreement  I  can  reform  the  lease ;  if  this  'bo 
so,  parol  evidence  is  not  required ;  but  the  parol 
evidence  is  tendered  to  show  that  the  lease  is 
contrary  to  the  spirit  of  the  agreement  "—that  is 
that  it  18  not  in  accordance  wiui  the  true  construc- 
tion— "  inasmuch  as  there  was  something  de  hort 
the  contract,  agreed  upon  between  the  parties, 
which  was  omitted  in  the  lease.  Now  the  rule  of 
law  is  so  well  settled  that  it  is  idle  to  discuss  it. 
How  can  I  receive  parol  evidence  on  the  part  of  a 
plaintiff  to  rectify  a  written  agreement,  of  which 
he  seeks  a  specific  execution  P  I  cannot  decree  a 
specific  performance  with  the  variation  of  a  new 
term,  no  matter  how  inconsiderable  that  term  may 
be — as,  for  instance,  the  payment  of  taxes — nor 
how  clearly  that  term  may  be  proved  by  parol 
evidence ;  the  court  cannot  receive  that  evidence." 
Then  he  goes  on  a  little  later  to  say :  "  If  the 
plaintiffs  had  come  here  to  have  the  contract  exe- 
cuted, I  must  have  given  them  the  precise  lease, 
which  actually  exists.  Can  I  now  then  reform 
this  lease  by  that  evidence  which,  if  the  lease 
rested  in  fieri,  would  be  inadmissible  to  aid  in 
carrying  it  into  execution  H  It  would  be  more 
violent,  I  think,  now  to  reform  this  lease  by  that 
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evidence  than  formerly  to  use  it  for  the 
pnrpoae  of  ezecutinp;  the  contract."  That 
seems  to  me  to  be  a  clear  decision  that 
I  cannot  admit  evidence,  when  there  is, 
as  here,  an  actual  written  agreement  in 
accordance  with  which  the  assignment  has  been 
made,  and  when,  if  I  rectify  the  conveyance,  I 
mnst  rectify  it  in  accordance  with  that  written 
agreement,  nnless  I  admit  parol  evidence  and, 
first  of  all,  rectify  the  agreement,  which  it  appears 
to  me  I  cannot  do.  Then  the  defendant's  connsel 
has  pressed  me  to  admit  the  evidence,  because, 
he  says,  it  would  show  that  the  parties  were  not 
ad  idem,  and  there  would  be  a  case  to  put  the 
plaintiff  in  this  action  —  the  defendant  in  the 
counter-claim — to  bis  election,  whether  he  would 
have  it  rectified,  or  whether  he  would  submit  to 
rescission.  This  does  not,  I  think,  really  arise 
for  my  decision  at  all,  because  I  am  bound  to 
raject  the  evidence  altogether.  I  would  point 
out,  however,  that  the  counter-claim  only  asks  for 
rectification.  In  my  judgment,  in  orcler  to  get 
rescission  after  conveyance,  the  allegations  would 
have  had  to  be  very  different.  I  have  alwavs 
understood  the  law  to  be  that  there  can  only  be 
rectification  in  the  case  of  a  common  error. 
Where,  however,  it  is  a  case  of  a  unilateral 
mistake,  the  remedy  is  not  rectification,  but 
rescission,  and  in  such  a  case  there  must  be  some- 
thing which  the  judges — Lord  Romilly,  in  Harrii 
v.  PeppereU  (ubi  tup.),  and  perhaps  Bacon,  Y.C,  in 
Paget  v.  MarthaU  (w6i  (up.) — shrank  from  calling 
fraud,  but  which  would  in  effect  have  all  the  effects 
of  fraud,  and,  therefore,  would  be  fraud  in  the  eye 
of  the  court — in  order  to  deprive  a  man  of  the 
legal  estate  which  he  has  obtained  ex  hypoiheti 
without  any  act  on  his  part  inducing  that  error. 
In  my  judgment,  the  only  way  in  which  rescission 
can  be  obtained  is  by  something  which  amounts 
to  unfair  dealing  sufSoient  to  allow  of  the  contract 
being  set  aside.  It  is  only  necessary  for  me  to 
say  Siis  in  the  present  case,  in  consequence  of  the 
argument  urged  upon  me,  that  I  mi^ht  admit 
evidence  notwithstanding  that  rescission  conld 
not  be  obtained.  Of  course,  fraud  unravels  every- 
thing. Ko  doubt,  if  it  was  a  case  of  fraud  there 
would  be  no  difBculty  in  the  court  looking  into 
the  evidence  to  see  how  the  contract  was  induced 
as  well  as  how  the  contract  was  carried  out.  But 
in  the  absence  of  fraud — and  there  is  not  only  no 
fraud  here,  but  no  suggestion  even  of  fraud,  as 
counsel  very  fairly  admitted — I  cannot  see  how 
any  evidence  such  as  has  been  tendered  can  be 
admissible  in  any  form  whatever.  I  therefore 
make  a  declaration  that  the  defendant  is  liable  to 
make  good  the  damage,  and  there  will  be  an 
inquiry  as  to  the  amount  of  such  damage.  The 
uonnter-claim  will  be  dismissed  with  costs. 

Solicitors  for  plaintiffs,  Leighton  and  Savory. 

Solicitors  for  defendant.  Field,  Boscoe,  and  Co., 
for  Wrigley,  Claydon,  and  Tnigtram,  Oldham. 


QUEEN'S  BENCH  DIVISION. 

Thwnday,  May  10. 

(Before  Bidlkt  and  Dablino,  JJ.) 

Bbauhont  (app.)  V.  Bovtsbs  (Surveyor  of  Taxes) 

(reap.),  (o) 
jBevMiue— JneotiM  tax— Deductions  firom  salary — 
Made  "  by  viriiie  of  an  Act  of  Farliameni  " — 
Contributions  to  superannuation  fund — Income 
Tax  Act  1842  (5  &  6  Vict.  c.  35),  s.  146— Poor 
Law  OgUsers'  Superannuation  Act  1896  (59  <£-  60 
Viet.  e.  50),  «.  12; 
Dedttetion*  from  the  salaries  of  poor  law  officers  for 
the  tuperanwuatiimfund  established  under  the 
Poor  IMW  Officers'  Bvperannuaiion  Act  1896  are 
"  duties  or  other  sums  payable  or  chargeable  "  on 
such  incomes  "  by  virtue  of  an  Act  of  Parlia- 
ment "  within  sect.  146  of  the  Income  Tax  Act 
1842,  and  shmiid  therefore  be  deducted  for  the 
purpose  of  assessing  stush  incomes  for  income  tax. 

Case  stated  by  the  Commissioners  of  Income 
Tax  tor  the  division  of  Agbiigg  Lower,  in  the 
county  of  York,  in  the  appeal  of  Mi-.  Herbert 
Beaumont,  clerk  to  the  ^piardians  of  the  poor  of 
the  Wakefield  Union,  aminst  an  assessment  made 
upon  him  under  sched.  E  of  the  Act  16  k  17  Yict. 
c.  34. 

Mr.  Beaumont  was  assessed  to  the  income  tax 
under  sched.  E,  for  the  year  ended  the  5th  April 
1899,  in  the  sum  of  5002.,  the  amount  of  his 
salaries  as  clerk  to  the  guardians,  assessment 
committee,  and  school  attendance  committee  of 
the  Wakefield  Union.  From  this  sum  had  bemi 
deducted  the  sum  of  2212.  for  expenses  wholly 
necessary  and  exclusively  borne  by  him  in  the 
performance  of  the  duties  of  the  appointments  he 
held,  such  deduction  being  claimed  and  made 
under  sect.  53  of  the  Act  of  1853  (16  &,  17  Yict. 
c.  34),  leaving  duty  payable  on  the  net  sum  of 
2892.,  which  at  8cZ.  in  the  pound  amounted  to 
92.  12s.  8c2.  It  was  admitted  by  the  appellant 
and  by  the  surveyor  of  taxes  on  behalf  of  thn 
Crown  that  the  amounts  of  such  assessments  and 
deductions  were  correctly  set  forth  and  that  no 
question  arose  on  their  accuracy  or  sufficiency, 
save  and  except  in  the  following  particular  which 
was  the  subject  of  the  appeal. 

The  appellant  claimed  that  the  assessment  was 
excessive  by  the  duty  on  a  sum  of  152.  10«. 
deducted  from  or  paid  and  borne  by  him  for 
contributions  made  annually  by  him  under  the 
provisions  of  sects.  12  and  13  of  the  Poor  Law 
Officers'  Superaunuation  Act  of  1896  (,59  &  60 
Yict.  c.  50),  and  it  was  admitted  by  the  surveyor 
of  taxes  that  no  allowance  or  deduction  for  such 
contribution  had  been  made  in  computing  the 
assessment. 

The  contribution  referred  to  was,  under  sect.  12 
of  that  Act,  made  an  annual  contribution  accord- 
ing to  a  scale  fixed  by  sect.  13,  and  compulsory  on 
every  officer  to  whom  the  Act  applies. 

Sect.  7  provides  in  certain  conditions  of  resigna- 
tion or  misconduct  for  the  forfeiture  of  all  bene- 
fits and  of  all  contributions  made  for  such  benefits 
while  allowing  the  employing  authority  the  discre- 
tion of  returning  in  such  case  the  whole  or  part 
of  the  contribution  made. 

Sect.  8  provides  that  if  an  officer  who  has  not  at 
the  time  become  entitled  to  benefit  loses  his 
appointment  through  no  fault  or  act  of  his  own, 

i     (a)  Reported  by  J.  Andbbw  Stkabah,  Ksq.,  B«rriat«r«t-Lkw. 
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the  whole  of  his  contribntionB  shall  be  returned 
to  him.  In  return  for  these  contributions  the 
Act  provides  for  the  superannuation  of  the  officer 
after  serving  forty  years,  or  on  his  attaining  sixty- 
five  years  of  age,  and  in  other  circumstances. 

These  contributions  are  not  set  aside  to  form  a 
special  fund  out  of  which  the  superannuation 
allowances  become  payable,  but  they  are  paid  into 
the  common  fund  of  the  union  or  unions  in  whose 
service  the  ofiBcer  is  for  the  time  being  for  the 
years  in  question  and  practically  go  towards  the 
relief  of  the  rates,  and  when  the  superannuation 
allowance  becomes  payable  it  has  to  be  paid  out 
of  the  common  fund  of  the  union  in  whose  service 
the  officer  then  is  s\X  the  time,  and  practically 
becomes  a  charge  on  the  rates  of  that  union. 

The  following  two  facts  were  agreed  as  a 
supplemental  statement  of  facts  between  the 
80ticitor«  of  the  appellant  and  the  respondent 
respectively :  (1)  That  the  appellant  was  appointed 
clerk  to  the  guardians  of  the  poor  of  the  Wake- 
field Union  and  the  assessment  committee  and 
school  attendance  committee  of  the  said  union  on 
the  4th  March  1884,  a  date  prior  to  the  commence- 
ment of  the  Poor  Law  Officers'  Superannuation 
Act  1896,  which  came  into  operation  from  and 
immediately  after  the  29th  Sept.  1896.  (2)  That 
the  appellant  did  not  exercise  the  option  allowed 
to  him  as  such  officer  or  servant  by  signifying  in 
writing  to  the  aforesaid  authorities  within  three 
inonthB  after  the  commencement  of  the  said  Act, 
in  pursuance  of  sect.  15  thereof,  his  intention  not 
to  avail  himself  of  the  provisions  of  that  Act. 

The  assessment  to  income  tax  in  respect  of  a 
public  office  such  as  the  appellant  held  is  laid 
imder  the  general  charging  rule  of  the  Act 
16  &  17  Vict.  c.  34,  s.  2,  sched.  E,  into  which  has 
to  be  read  the  rules  for  charging  the  duties 
asse-'sable  under  the  now  obsolete  sched.  E  of  the 
Act  5  &  6  Vict.  c.  35,  s.  146,  the  first  of  which 
rules  charges  all  persons  holding  public  offices 
with  income  tax  on  all  "  salaries,  wages,  fees, 
perquisites,  or  profits,  after  deducting  tiierefrom 
tJie  amount  of  duties  or  other  sums  payable  or 
chargeable  on  the  same  by  virtue  of  any  Act  of 
Parliament  when  the  same  have  been  really  and 
bond  fide  paid  and  borne  by  the  party  to  be 
charged." 

Sect  51  of  16  &  17  Vict.  c.  34  provided  for  a 
deduction  being  made  from  the  gross  emoluments 
in  respect  of  any  sums  of  money  expended 
"wholly"  exclusively  and  necessarily  in  the 
performance  of  the  duties  of  the  office. 

By  16  &  17  Vict.  c.  36,  B.  54,  and  16  &  17  Vict. 
c.  91,  s.  1,  and  18  &  19  Vict.  o.  35,  a.  1,  and  22  & 
23  Vict.  0. 18,  s.  6,  a  deduction  is  also  authorised 
for  payments  made  to  ceitain  insurance  com- 
panies and  friendly  societies  therein  defined  for 
the  pnrpose  of  securing  deferred  annuities. 

Sect  159  of  5  &  6  Vict.  c.  35  forbids  the  com- 
misdoners  making  any  deductions  which  are 
not  pxpiessly  enumerated  in  Income  Tax  Acts. 

The  oommissioners,  as  has  been  stated,  refused 
to  allow  the  appellant's  claim,  and  confirmed  the 
assessment. 

The  question  for  the  opinion  of  the  High  Court 
*a8:  Was  the  amount  paid  by  the  appellant 
under  the  provisions  of  sects.  12  and  13  of  the  Poor 
Law  OfSeers'  Superannuation  Act  of  1896  a 
P'^pP*''  deduction  to  be  made  from  his  salary,  fees, 
and  emoluments  as  clerk  of  the  guardians  and  of 
other  appointments  held  in  connection  therewith 


in  arriving  at  the  profits  upon  which  he  was  liable- 
to  be  assessed  for  income  tax  purposes  P 

Atquith,  Q.O.  {BoskiU  with  him)  for  the  appel- 
lant.— I  submit  that  the  contributions  made  by 
the  appellant  under  sects.  12  and  13  of  the  Poor 
Law  Officers'  Superannuation  Act  1896  come 
clearly  within  the  words  of  the  first  rule  of  sched.  E, 
s.  146,  of  the  Income  Tax  Act  1842.  These  con- 
tributions are  "  duties  or  other  sums  payable  or 
chargeable  on  "  his  income  by  virtue  of  an  Act 
of  Parliament,  and  they  "  have  been  really  and 
bond  fide  paid  and  borne  by  "  him.  It  is  true  be 
might  at  one  time,  by  exercising  the  option  given 
him  by  the  Poor  Law  Officers'  Superannuation  Act 
1896,  nave  kept  his  income  outside  the  operation 
of  that  Act,  but  he  did  not  do  so,  and  now  the  Act 
is  compulsory  in  its  operation.  Sect.  12  enacts 
that  he  "  shall  contribute."  It  is  true  also  that 
he  may  derive  personal  advantage  out  of  the  con- 
tributions in  the  future ;  but  the  Income  Tax  Act 
1842  says  nothii^  as  to  the  object  or  purpose  of 
the  deduction.  U  the  contribution  is  made  by 
virtue  of  an  Act  of  Parliament,  it  is,  for  the  pur- 
pose of  assessing  the  income  tax,  to  be  deducted 
from  his  income.  The  provisions  of  sect.  54  of  the- 
Income  Tax  Act  1853  are  in  no  way  contrary  to 
this  construction.  Their  scope  is  wider ;  it  covers 
both  sched.  D  and  sched  E.  Perhaps  part  of  the 
section  is  merely  a  repetition  of  what  was  enacted 
in  the  earlier  sUitute ;  but  none  of  it  is  in  contra- 
diction to  what  is  there  enacted. 

Bowlatt  (the  Attorney -Oeneral  with  him). — I 
do  not  contisnd  that  sect.  54  of  the  Income  Tax 
Act  1853  is  inconsistent  with  the  first  rule  in  the 
Income  Tax  Act  of  1842.  My  contention  is  that, 
if  that  first  rule  is  to  be  construed  as  is  contended 
for  on  behalf  of  the  appellant,  sect.  54  of  the  Act 
of  1853  was  to  a  large  extent  unnecessary,  and  on 
that  contention  I  base  the  further  argument  that 
when  the  Legislature  enacted  sect.  54  it  must 
have  thought  such  an  enactment  necessary,  and 
therefore  it  must  have  decided  that  the  first  rule 
had  not  the  meaning  counsel  for  the  appellant  has 
put  upon  it.  The  words  of  sect.  54  are  "  any 
person  who  shall  under  any  Act  of  Parliament  be 
liable  to  the  payment  of  an  annual  sum  .  .  . 
in  order  to  secure  a  deferred  annuity  to  his 
widow,"  &c.,  is  to  be  entitied  to  have  such  sum 
deducted.  Obviously  such  an  enactment  is  super- 
fluous if  by  an  earlier  Act  any  payment  made 
by  virtue  of  any  Act  of  Parliament  for  any 
purpose  is  to  be  deducted.  I  submit,  further,  that 
here  there  is  no  evidence  that  the  contribution 
will  eventually  be  made  by  the  appellant.  It  uiay 
under  the  provisions  of  the  Poor  Law  Officers' 
Superannuation  Fund  be  restored  to  him,  and  iu 
any  case  he  obtains  a  substantial  return  for  it.  I 
submit  that  the  provisions  of  the  first  rule  under 
the  Act  of  1842  were  never  intended  to  cover 
such  contributions  as  these,  but  merely  to  include 
contributions  which  were  substantial  deductions 
from  the  official's  beneficial  income. 

Aequith,  Q.C.  was  not  heard  in  reply. 

BiDLET,  J. — We  are  both  of  us  clearly  of 
opinion  that  this  decision  is  wrong,  and  that  the 
deduction  claimed  by  the  appelluit  ought  to  be 
allowed  on  the  ground  that  it  comes  withiu 
sect.  146  of  the  Act  of  1842,  sched.  E,  first  rule, 
by  which  it  is  provided  (I  will  not  read  the  whole 
of  the  rule)  that  the  duty  payable  on  salaries, 
&c.,  shall  be  calculated  on  such  salaries  subject  to 
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the  deduction  of  "  the  amoiut  of  duties  or  other 
sums  payable  or  chargeable  on  the  same  by  virtue 
of  any  Act  of  Parliament,  where  the  same  shall 
have  been  really  and  bond  fide  paid  and  borne  by 
the  party  to  be  charged."  Now,  in  this  particular 
insi^oe,  by  the  Poor  Law  Officers'  Superannua- 
tion Act  1^6,  sect.  12,  it  has  been  provided  that 
a  particular  amount  for  the  purposes  of  that  Act 
is  to  be  deducted  from  the  salary  or  wages  pay- 
able to  the  person  who  may  be  in  the  appellwt  s 
position,  "  to  be  carried  to  and  form  part  of  the 
common  fund  of  the  union."  Primd  facie  it 
jtppears  to  me  that  Mr.  Asquith  rightly  contends 
that  this  charge  imposed  by  the  Poor  Law 
Officers'  Superannuation  Act  is  a  sum  payable  on 
the  salary  "  by  virtue  of  an  Act  of  Pariiament," 
and  therefore  there  is  power  to  deduct  it  before 
the  amount  of  the  income  tax  is  arrived  at.  I  do 
not  think  it  necessary  to  go  into  all  the  arguments 
that  have  been  put  forward  on  behau  of  the 
Orown.  As  to  some  of  them,  I  think  thev  are 
absolutely  worthless,  and  are  hardly  fit  to  take  up 
the  pnbUc  lame.  I  see  nothing  in  them  whatever. 
But  there  is  one  of  them,  which  rests  on  sect.  54 
■oi  the  Act  of  1853,  which  is  worthy  of  discussion. 
Under  that  section  it  is  provided  that "  any  person 
who  shall  have  made  insurance  on  his  life  or  on 
the  life  of  his  wife  or  shall  have  contracted  for 
.any  deferred  annuity  on  his  own  life  or  on  the  life 
of  his  wife  in  or  with  any  insurance  company 
which  shall  become  registered  under  any  Act  to 
be  passed  in  the  present  session  of  Parliament 
for  that  purpose  and  which  shall  comply  with  the 
requirements  of  such  Act,  and  any  person  who 
shall  under  any  Act  of  Parliament  oe  liable  to 
the  payment  of  an  annual  sum  or  to  have  an 
annual  sum  deducted  from  his  salary  or  stipend 
in  order  to  secure  a  deferred  annuity  to  his  widow 
or  a  provision  to  his  children  after  his  death, 
shall  be  entitled  to  deduct  the  amount  of  the 
annual  premium  paid  by  him  for  such  insurance 
or  contract  on  the  annual  sum,"  and  so  forth,  upon 
which  it  is  argued  that,  as  it  had  been  necessary 
'to  make  such  an  enactment  as  that,  it  must  follow 
that  cases  like  the  present  are  not  included  within 
it  because  in  that  section  only  cases  of  provision 
made  for  widows  and  children  are  specified.  The 
argument  is  that  from  the  express  enumeration 
in  sect.  54  of  dedactions  which  are  to  be  allowed 
it  follows  that  the  deduction  claimed  in  the  pre- 
sent case,  which  is  not  made  in  respect  of  a 
deferred  annuity  to  the  widow  or  a  provision 
'to  the  children  after  the  claimant's  death,  could 
not  have  been  included,  and  could  not  have 
been  intended  to  be  included,  in  the  earlier 
Act  of  1842,  B.  146.  It  appears  to  me  that 
-the  real  answer  to  that  argument  is  that  there 
is  a  certain  portion  of  the  ground  which  is 
twice  covered.  Sect.  54  deals  only  with  insurance 
matters — that  is  to  say,  mattors  in  which  the 
benefit  will  arise  aftor  the  decease  of  the  person 
who  makes  the  payments.  That  was  the  primary 
object,  as  it  seems  to  me,  with  which  the  section 
was  enacted.  It  went  on  to  say,  in  order  to  cover 
the  whole  ground,  that  where  the  payments  were 
not  merely  voluntary,  but  were  placed  upon  the 
Halary  by  Act  of  Parhament  for  the  benefit  of  those 
who  come  after  the  recipient  of  the  salary,  those 
also  should  be  'included.  They  put  in  that  case  as 
analogous  to  the  other  as  life  insurance  was  a  por- 
tion of  the  subject  with  which  they  were  dealing 
— ^that  is  to  say,  the  provision  of  some  benefit  to 


some  person  who  was  to  come  after  the  recipient 
of  the  salary.  That,  I  think,  suffidentiy  answers 
the  argument.  If  we  were  to  hold  otherwise,  we 
should  be  obliged  to  put  a  very  limited  meaning 
on  sect.  146  of  the  earlier  Act,  which  precisely 
says  that  there  may  be  deducted  from  the 
perquisites  or  profite  of  the  office  "  the  amount 
of  duties  or  other  sums  payable  or  chargeable  on 
the  same."  Now  this  sum  is  payable  or  charge- 
able upon  the  salary  fay  virtue  of  sect.  12  of  the 
Poor  Law  Officers'  Superannuation  Act  1896, 
and  I  think,  therefore,  for  that  reason  that  the 
argument  also  is  not  available,  but  that  the 
officer  in  question  is  entitied  to  make  the  deduc- 
tion. 

Dajbling,  J. — I  am  of  the  same  opinion.  This 
deduction  is  claimed,  not  on  the  groand  that  the 
appellant  is  entitled  not  to  pay  income  tax,  bat 
that  he  is  bound  to  pay  tax  on  his  income  only 
aftor  deducting  therefrom  "  the  amount  of  duties 
or  other  sums  payable  or  chargeable  on  the  same 
by  virtoB  of  any  Act  of  Parliament."  Now  the 
sum  which  he  claims  to  deduct  is  a  sum  which 
the  appellant  contributed  to  a  superannnatian 
fund,  and  he  contributed  it  by  virtue  of  an  Act 
of  Parliament  which  regulated  what  proportion 
of  his  income  he  should  contribute  in  order  that 
there  might  be  a  superannuation  fund.  It  is 
perfectly  clear  from  the  Superannuation  Act 
that  he  might  make  this  contribution  and  never 
derive  the  very  smallest  benefit;  that  he  might 
never  receive  at  all  this  money  upon  which  it 
is  sought  to  charge  income  tax ;  that  he  might 
die,  or  that  some  circumstance  might  arise  which 
would  prevent  his  ever  being  entitled  to  any- 
thing out  of  the  superannuation  fund.  It  seems 
to  me  'that  if  this  be  so,  if  a  man  could  be 
charged  income  tax  on  sums  of  money  which 
neither  he  would  ever  receive  nor  his  personal 
representatives  would  ever  receive,  that  that 
should  be  treated  as  income  which  never  reached 
him,  and  which  would  never  reach  those  who 
survived  him,  a  very  serious  injustice  might  arise 
under  this  Act  of  Parliament  Now,  why  is  it 
said  that  this — which  to  my  mind  is  an  injustaoe 
— ^follows  from  this  legislation  P  The  commis- 
sioners set  to  work  to  construe  these  words: 
"  duties  or  other  sums  payable  or  chargeable  on 
the  same  by  virtue  of  any  Act  of  Parliaimezit." 
They  are  wide  enough  to  cover  this  case  if  'used 
in  their  natural  sense ;  but  the  commissioners 
say  they  must  be  used  in  a  restricted  sense. 
They  say  that  the  "duties  which  might  be  allow- 
able under  this  section  he  "  (that  is,  the  commis- 
sioner) "took  to  mean  such  duties  as  tenths, 
synodals,  and  first-fruito  payable  by  ecclesias- 
tical  persons,  or  land  tax  which  in  1842  was  pay- 
able on  all  salaries  and  pensions  or  other  pay- 
ments of  like  nature  from  which  the  party  con- 
tributing derived  no  benefit."  I  should  not  have 
thought,  seeing  that  the  Christian  religion  is  a 
part  of  the  law  of  England,  that  it  was  exactly 
accurate  to  say  that  by  paying  "  tenths,  synodals, 
and  first-fruits  "  the  person  who  paid  them  'was, 
as  a  matter  of  law,  a  person  who  derived  no 
benefit  from  the  payment.  But  I  should  point 
out  that,  even  if  the  commissioner  were  right 
about  that,  it  would  dispose  only  of  the  word 
''duties."  He  would  still  be  left  face  to  face 
with  this — ^that  the  words  in  that  statute  are  not 
"  duties  payable,"  but  "  duties  or  other  sums  pay- 
able or  chargeable."    Now,  how  can  it  be  sought 
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to  nairow  the  words  "other  stuuB  payable  or 
chargeable  by  virtue  of  ajiy  Act  of  Parliament" 
to  tusgs  like  first-froits  and  tenths  P  It  seems 
to  me  impossible.  The  only  serious  argument 
to  my  mind  is  the  ari^nment  which  is  derived 
from  the  existence  of  the  somewhat  similar  pro- 
vision in  sect.  54  of  the  Income  Tax  Act  1853, 
and  whicli,  it  is  said,  would  have  been  unneces- 
sary if  the  construction  pat  upon  this  present 
atatnte  by  the  appellants  M  the  true  one.  That 
ia  a  eeriona  argument,  and  I  confess  I  was  at 
one  time  somewhat  impressed  with  it.  But  then 
aeci  54  does  not  cover  all  the  ground  covered  by 
sect  146  of  the  Act  of  1842.  and  sect.  146  of  the 
Act  of  18^  does  not  cover  all  the  ground  covered 
by  sect.  54  of  the  Act  of  1853.  They  do  deal 
with  different  things.  It  may  be  that  to  some 
extent  they  also  deal  with  the  same  things,  but 
I  do  not  n-om  that  dednce  the  argument  that 
these  words  which  are  used  are  not  to  have  given 
them  their  natural  commonplace  meaning,  but 
are  to  have  another  meaning  given  to  them, 
becanse  I  cannot  help  knowing  that  Acts  of 
Parliament,  seeing  the  way  tn  which  they  are 
parsed,  may  very  conceivably  overlap.  One 
cannot  help  knowing  that,  owing  to  the  way  in 
which  amendments  are  introduced  in  committee, 
it  is  very  possible  for  an  Act  of  Parliament 
(which  is  passed  not  exactly  as  it  was  drawn  by 
the  law  officer  responsible,  but  as  it  has  been 
amended  in  committee)  not  to  be  a  perfectly 
logical  part  of  the  law  of  England,  and  to  enact 
aomethmg  which  has  already  been  enacted  by  a 
former  Act  of  Parliament.  Upon  that  ground  I 
cannot  bring  myself  to  give  a  non-natural  mean- 
ing to  these  words,  and  I  think  the  appellant  must 

'"'***^-  AppMl  aUoxDed. 

Solicitors  for  the  appellant,  Bridget,  Sawtell, 
and  Co.,  for  Vulliamy  and  Son,  Ipswich. 

Solicitor  for  the  respondent.  The  Solieiior  of 
Inland  Revenue. 
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COURT    OF   APPEAL. 

May  17,  21,  22,  and  31. 

(Before  Lord  Altxbstohb,  M.B.,  Biobt  and 

COLIJNS,  L.JJ.) 

Be  DixoK ;  Hstnes  «.  Dixon,  (a) 

APPEAL  FBOJf  THE  CHANCXKT  DIVISION. 

^Mhand  and  wife — Separate  .property  of  tw/* — 
Loan  to  husband — Bond  for  payment  of  prin- 
cipal and  interest  at  specified  date — Interest- 
learing  security — Presumption  of  payment  of 
interest — Lapse  of  ii-ne — Implied  trust— 4i  &  5 
Anne,  e.  16,  s.  13—3  &  4  Will.  4,  «.  42,  «.  6. 

A  marriage  settlement  gave  the  trustees  power  to 
invest  Oie  trust  funds,  with  the  conunt  of  the 
husband  and  wife,  tn  red  or  personal  security. 
The  income  was  payable  to  the  wife  for  life  for  her 
separate  use,  ana  after  her  death  to  her  husband. 

I*  1852  the  trustees,  at  the  written  request  of  the 
vife,  advanced  trust  funds  to  the  husband  on  the 
security  of  Ms  bond  for   double    the  amount 

(•)  Btportnl  by  W,  C.  Bus,  Esq.,  Burtotar-at-Law. 
Tol.  Uncm.,  2134, 


advanced,  the  condition  of  the  bond  being  that  if 
he  repaid  the  sum  advanced  six  months  after  the 
date  oj  the  advance  with  interest  at  4  per  cent, 
then  the  obligation  should  he  void. 

The  husband  and  wife  lived  together  in  amity  until 
the  death  ^  the  latter  in  1876.  The  husband 
died  tn  1896  without  ever  having  paid  any 
interest  on  the  bond  to  tlie  trustees  or  given  them 
any  aeknoteledgment  of  the  debt. 

Held,  that  the  bond  was  an  interest-bearing 
security,  the  interest  being  recoverable  from  the 
date  of  the  bond  to  the  date  of  payment  as 
interest,  and  not  as  damages. 

Cook  «.  Fowler  (L.  Bep.  T  tl.AI.  App.  27)  distin. 
guished. 

Held,  also,  that  as  the  hu,sband  and  wife  were 
living  together  tn  amity,  it  must  be  assumed  that 
the  wife  had  given  the  arrears  of  interest  to  her 
husband,  and  that  it  was  Twt  necessary  for  the 
husband  to  pay  the  interest  to  the  trustees  in 
order  that  they  might  pay  it  to  the  wife,  or 
afterwards  boick  to  him;  and  therefore  the 
Statute  of  Limitations  did  not  run  and  the  bond 
was  stiU  subsisting,  and  the  trustees  of  the  settle- 
ment toere  entitled  to  recover  the  amount  of  the 
debt  toith  interest  from  the  death  of  the  husband. 

Caton  V.  Bideont  (1  Mac.  £  G.  b99)  followed. 

Held,  alto,  that  the  husband  had  borrowed  the 
money  with  the  knowledge  that  it  was  trust 
money,  and  the  rules  binding  trustees  with  refer, 
ence  to  pleading  the  Statute  of  Limitations  as  a 
defence  applied. 

Decision  of  Byrne,  J.  affirmed. 

Bt  a  settlement  dated  the  1st  Oct.  1847,  and 
made  on  the  marriage  of  Mr.  and  Mrs.  Dixon, 
certain  property  was  settled  upon  trust  for  sale  and 
investment  of  the  proceeds  in  real  or  persona) 
securities  bearing  interest,  such  investments  to 
be  from  time  to  time  altered,  varied,  or  exchanged 
for  others  of  the  like  nature  as  it  should  be- 
thought expedient,  provided  that  no  investment 
or  change  of  investment  should  be  made  dnrine 
the  lives  of  Mr.  and  Mrs.  Dixon  or  the  survivor  of 
them  without  her  or  his  consent  in  writing  being 
first  obtained. 

The  income  of  the  tmst  funds  was  to  be  paid  a» 
the  wife  should,  notwithstanding  coverture,  by 
any  writing  si^ed  by  her — but  not  by  way  of 
anticipation — direct  or  appoint,  and  in  default  of 
appointment  to  hei'  for  her  sole  and  separate  uso; 
and  after  her  death  it  was  to  be  paid  to  the 
husband  foi  his  life ;  and  after  the  death  of  th6 
survivor  the  trust  funds  were  to  be  held  upon 
trust  for  such  persons  as  the  wife  should  by  deed 
or  will  appoint,  and  in  default  of  appointment 
upon  trust  for  the  children  of  the  marriage  as 
therein  mentioned;  and  it  was  declared  that  in 
case  there  should  be  no  children  of  the  marriage 
(which  proved  to  be  the  case)  the  trust  funds 
should,  after  the  respective  deaths  of  the  husband 
and  wife,  be  transferred  to  such  person  or  persons 
as  would  have  been  entitled  thereto  as  next  of  kin 
of  the  wife  at  the  time  of  her  death  had  she  died 
sole  and  intestate. 

The  property  was  afterwards  sold,  and  a  part 
of  it  was  purchased  by  the  husband,  but  as  he 
was  not  prepared  with  the  whole  of  the  purchase 
money,  in  accordance  with  the  written  request 
and  authority  of  the  wife,  the  trustees  of  the 
settlement  advanced  the  sum  of  1928{.  5«.  lOd. 
'  to  the'  husband  oat  of  the  trust  f  ands,  and  by  his 


Digitized  by 


Google 


130— Vol.  LXXXTTT.] 


THE  LAW  TIMES. 


[Oot.  6,  1900. 


Ct.  of  App.] 


B«  Dixon  ;  Hhynbs  v.  Dixon. 


[Ot.  of  App. 


bond,  dated  the  13(h  Feb.  1852,  he  bound  biniMlf. 
his  heirs,  executors,  and  administrators,  in  tbe 
penal  sum  of  38562.  lis.  8d.,  the  condition  of  the 
bond  being  that  if  he,  his  heirs,  executors, 
or  administrators,  shotdd  pay  or  cause  to  be  paid 
to  the  trustees  of  the  settlement  the  full  sum  of 
19282.  5(.  lOd.  with  interest  for  the  same  at  the 
rate  of  4  per  cent,  per  annum  upon  the  13th 
Aug.  then  next  ensmng,  without  any  deduction 
or  abatement  whatsoever,  then  the  obligation 
flhonld  be  void  and  of  no  effect,  or  else  should 
remain  in  full  force  and  virtue. 

The  husband  never  repaid  any  part  of  the  sum 
of  19282.  5a.  IQd.  to  the  trustees,  nor  was  there 
any  actual  payment  of  interest,  but  the  trustees 
never  took  any  step  to  enforce  such  payment. 

During  the  whole  of  their  joint  lives  the 
husband  and  wife  lived  together  in  amity. 

The  wife  died  on  the  2l8t  May  1876,  and  the 
Insband  on  the  1st  Jan.  1896. 

The  wife  did  not  exercise  her  power  of  appoint- 
ment under  the  settlement,  and  died  intestate. 

By  his  will,  dated  the  13tb  April  1886,  the 
husband  appointed  the  defendants  his  executors. 

This  action  was  commenced  for  the  adminis- 
tration of  the  real  and  personal  estate  of  the 
husband,  and  the  plaintiffs,  as  trustees  of  the 
settlement,  claimed  that  under  the  bond  the  sum  of 
19282.  5(.  lOd.  and  interest  from  the  1st  Jan.  1896 
was  owing  to  them  from  tbe  husband's  estete. 

It  appeared  that  the  bond  had  been  in  the 
-possession  of  the  husband  for  some  years  before 
his  death,  and  was  discovered  among  his  papers 
after  his  death. 

The  case  came  before  Byrne,  J.  on  the  3rd  Aug. 
1899,  and  on  the  8th  Aug.  the  following  judgment 
was  delivered : — 

Btbnb,  J. — The  case  of  Bonafou$  v.  Rybot  (3 
Burr.  1370)  was  heard  on  argument  on  a  mle 
-obtained  under  the  Act  4  &  5  Anne,  o.  16,  a.  13, 
which  enacte  :  "  That  if  at  any  time  pending  an 
justion  npon  any  such  bond  with  a  penalty  "  ("  such 
bond "  meaning  any  bond  with  a  condition  or 
.defeasance  to  make  it  void  on  payment  of  a  leaser 
«um  at  a  day  or  place  certiun)  "  the  defendant 
shall  bring  into  the  court  where  the  action  shall 
be  depenoii^  all  the  principal  money,  and 
interest  due  on  such  bond,  and  also  all  such  coste 
as  have  been  expended  in  any  suit  or  suits  in  law 
or  equity  upon  such  bond,  the  said  money  so 
brought  in  sball  be  deemed  and  taken  to  hie  in 
fall  satisfaction  and  discharge  of  the  said  bond, 
and  the  court  shall  and  may  give  judgment  to 
discharge  every  snch  defendimt  of  and  from  the 
same  accordingly."  In  giving  judgment  Lord 
Mansfield  said  :  "  It  is  surprising  that  after  the 
Statute  of  Usury  (37  Hen.  8),  which  excepts 
obligations  with  conditions,  made  npon  a  just 
and  true  intent,  the  courte  of  law  did  nnt  con- 
aider  the  just  intent  of  a  bond  to  be  principal, 
interest,  and  coste,  secured  by  a  penalty;  and 
anfEer  the  party  at  any  time  to  save  the  forfeiture 
by  performing  the  intent.  It  is  more  extra- 
ordinary that  after  this  was  settled  in  the  court  of 
equity  *  to  be  the  nature  of  a  bond,'  and  therefore 
every  party  to  a  bond  understood  it  in  this  sense ; 
the  courte  of  law  did  not  follow  equity,  but  still 
continued  to  do  injustice,  as  of  course  ;  and  put 
the  parties  to  the  expense  and  delay  of  setting  it 
right  elsewhere  as  of  course."  I  ought  to  add 
that  Lord  Bramwell  in  Preston  v.  Dania  (27  L.  T. 


Bep.  612,  615 ;  L.  Bep.  8  Ex.  19,  22)  expiesses 
disagreement  with  the  observations  of  Lord 
Mansfield  as  to  the  injustice  of  the  course  adopted 
by  the  courte  of  law ;  but  I  do  not  understand 
him  to  dissent  from  Lord  Mansfield's  statement 
of  the  practice  of  Courte  of  Equity,  nor  does  he 
dissent  from  the  construction  put  upon  the 
statute  of  Anne  as  applied  to  common  money 
bonds ;  but  this  case  did  not  decide  that  the 
statute  of  Anne  does  not  apply  to  bonds  for 
moneys  payable  by  instelment.  B«ading  those 
cases  with  those  of  Farquhar  v.  Morris  (7 
T.  R.  124)  and  Amos  v.  Smith  (7  L.  T.  Bep. 
66;    1    a.  &  C.  238),  I  think   that   interest    is 

Eayable  as  interest  and  not  as  damages  under  a 
ond  having  a  condition  or  defeasance  to  make 
void  the  same  upon  payment  of  a  lesser  sum  at  a 
"  day  or  place  certain,"  even  although  no  express 
mention    of  interest  is  made  in  the  bond;    and 
I  cannot  see  any  just  reason  for  holding  that  tiie 
amount  of  interest  recoverable  is  diminished  by 
reason  only  of  the  bond  being  conditional  for  pay- 
ment of  pi'incipal  and  interest  up  to  or    at  a 
certein  date.     The  bond  may  be  so  framed  as  to 
show  an  intent  to  limit  interest  recoverable  as  np 
to  a  specified  date ;  but,  in  my  judgment,  it  wants 
words  more  than  the  circumstance  to  which  I  have 
referred  to  show  such  an  intent.    In  the  present 
case  the  trustees  lawfully  lent  a  snm  of  money  on 
the  personal  security  of  his  bond  to  the  hnsbaad. 
That  loan  on  bond  was  an  investment  within  their 
power,  and  the  trustees  could    have    recovered 
interest  from  the  husband  so  long  as  the  bond 
was    unredeemed.      If    they    had    claimed    and 
received  interest  it  would  have  been  their  duty  to 
band  it  over  to  the  wife,  who  might  or  might  not 
have  handed  it  to  the  husband  ror  their  common 
use.    For  more  than  twenty  years  no  interest  was 
claimed  from  the  husband ;  the  wife  (being  a  party 
to  the  dii-ection  to  the  trustees  to  lend  the  money) 
never  called  upon  the  trustees  to  enforce  payment. 
She  and  her  husband  lived  in  amity  till  her  death, 
and  I  think  the  right  Inference  to  draw  under  the 
circuu'stances  is  that  she  allowed  her  trustees  to 
forbear  demanding  interest  from  her  husband  to 
avoid  the  absurdity  of  obtaining  payment  by  the 
husband  to  the  trustees,  payment  by  the  trustees 
to    herself,  and    then    handing    it  back  to   her 
husband.    It  appears  to  me  that  the  principle  of 
Caton  V.  Bideout  (1  Mac.  &  G.  599)  applies.     In 
Edward  v.  Cheyne  (13  App.  Gas.  385.  390)  Lord 
Wateon  says  :  "  By  the  law  of  Scotland,  as  well  as 
by  that  of  England,  a  married  woman  may  make 
an  effectual  gift  of  her  separate  income  to  her 
husband;    with   this  difference,  that    by  Scotch 
law    she    has    the    privilege,    even    after    her 
husband's    death,    of    reclaiming    the    subject 
of  her  gift  in  so  far  as  it  has  not  been  bond 
fide    consumed.     The    wife's    consent    to   ^ve 
need  not  be  in  writing,  nor  in  terms  express ;  bat 
may  be  matter  of  inference  from  the  circom- 
stances  of  the  case  or  the  conduct  of  the  sponsea. 
So  far  as  I  am  aware  there  is  no  case  in  which, 
the  Court  of  Session  has  had  occasion  to  deter- 
mine what  conduct  or  circumstances  will  imply  a 
gift  by  the  wife,  unless  the  case  of  Hutchison  ▼. 
Hutchison  (4    Ct.    Sess.   Gas.  2nd  series,  1399 ; 
5  lb.  469)  is  to  be  regarded  as  an  authority,  bat 
English  courte  of  equity  have  frequently  con- 
sidered the  point;  and  their  decbions  being  in 
pari  materia,  are,  in  my  opinion,  applicable  to  tiie 
present  case.     There  can  be  no  reason  why  the 


Digitized  by 


Google 


Oct.  6,  1900.] 


THE  LAW  TIMES. 


[Vol.  LYTXTTJ.— 131 


Ox.  OP  App.] 


Be  DixoH;  Hstkbs  v.  Dixok. 


[Ot.  of  App. 


flame  circomstanceB  which  are  in  England  held 
to  imply  donation  ahoold  be  deemed  msofficient 
to  Bostain  a  similar  inference  in  the  Court  of 
Session.     In  Caton  v.  Rideout  (ubi  tup.)  a  widow 
objected  to  being  charged  as  executrix  of  her 
faosband  with  a  cash  balance  of  555L  standing  at 
the  credit  of  the  deceased  with   Child  and  Go. 
The  lady  had  a  separate  right  to  the  dividends 
of  stock   standing  in  the  name  of  tmstees,  of 
whom  her  husband  was  one.    The  trustees  kept 
tiieir  banking  account  with  Gurrie  and  Co.,  who 
at  first  paid  the  dividends  to  Child  and  Co.  on 
her  account,  but  for  fourteen  years  before  his 
death  it  had  been  their  uniform  practice  to  pay 
to  Child's  on  the  husband's  account ;  and  the  sum 
ia  question  was  admittedly  part  of  the  dividends 
so  paid   to   him.      Knight-Bruce,   Y.C.  was  of 
opinion  that,  in  these  circumstances,  it  had  not 
been  made  out  that  the  husband  had  received  the 
dividends  in  any  other  character  than  that  of  her 
trustee  or  aeent ;  but  his  judgment  was  reversed 
by  the  Lord  Chancellor  v.Cottenham)  who  thus 
«&ted  the  rule  applicable  to  such  cases :  '  If  the 
husband  and  wife  living  together  have  for  a  long 
time  so  dealt  with  the  separate  income  of  the 
wife  as  to  show  that  they  must  have  agreed  that 
it  should  come  to  the  hands  of  the  hnaband  to  be 
used  by  him  (of  course  for  their  joint  purposes), 
that  would  amount  to  evidence  of  a  direction  on 
her  part  that  the  separate    income  which   she 
would  otherwise    be  entitled    to  should  be  re- 
odved  by  him.'       His  Lordship  also  said  that 
'  separate  money  of  the  vrif  e,  paid  to  the  husband, 
wilih  her  concurrence  or  direct  authority,  to  be 
inferred  from  their  mode  of  dealing  with  each 
other,  cannot  be  recalled.     If  I  were  to  hold  the 
eontriuy,  I  do  not  know  to  what  extent  snch  a 
dednon  would  go.    In  ninety-nine  cases  out  of  a 
handled  separate  property  which  is  introdu<ied  as 
a  protection  to  the  wife  does  not  take  effect :  all 
things  going  right  and  no  distinction  being  made, 
the  question  of  separate  property  does  not  arise ; 
the  property  is  used  as  a  common  fund  for  the 
benefit  of  the  family,  and  in  that  way  naturally 
&1Ib  under  tiie  control  and  management  of  the 
husband.'    The    expression  '  of  course  for   their 
joint  purposes,''  occurring  in  the  first  of   these 
quotations,  may  appear  to  be  somewhat  ambigaoos ; 
out  it  is  obvious  from  his  decision  that  the  noble 
and  learned  lord  merely  intended  to  say  that  the 
wife's  tacit  assent  to  her  husband's  receiving  and 
using  her  separate  income  tor  joint  family  or  other 
purposes     would    constitute    an    effectual    gift 
whether  the  sums  received  by  her  husband  were 
expmded  on  these  purposes  or  were  allowed  to 
aocomulate."     I  do  not  think  that  Kindersley, 
T.C.  in  Mills  V.  Borthwick  (12  L.  T.  Eep.  600) 
meant  to  lay  down  any  role  adverse  to  what  I 
h&va  stated  as  my  view  in  reference  to  a  bond 
conditiomed  like  the  present,  although  he  did  call 
attentioa  to  the  fact  that  the  condition  was  not 
tiist  tite  husband    shoiUd   pay   in    six  months 
certainly,  but  only  if  he  should  be  called  upon  to 
do  so.     Cook  V.  Fowler  (L.  Bep.  7  E.  &  L  App. 
27)  was  not  the  case  of  a  bond,  but  the  case  oi  a 
warrant  of  attorney  and  defeasance,  and  not  such 
a  debt  as  before  3  &  4  WilL  4,  o.  42,  would  have 
lieen  hdd  to  carry  interest,  so  that  interest  could 
onl}  have  been  given  by  way  of  damages.    The 
case  therefore  dMs  not  appear  to  be  ap^cable  to 
<he  present  case.    I  think  that  Be  Saiees ;  Bwr- 
e%«av.  Emee*  (67  L.  T.  Bep.  756),  although  dis- 


tingnishable  from  the  present  case  on  the  grotmd 
that  it  had  relation  to  an  advance  to  the  husband 
upon  mortgase,  is  nevertheless  in  point  when 
once  the  oondusion  is  arrived  at  that  the  loan 
upon  bond  was  an  authorised  secmity  within 
the  terms  of  the  trust,  and  was  one,  more- 
over, which  the  trustees  could  not  change 
without  the  consent  of  husband  and  wife.  Id. 
BpickemeO.  v.  Hotham  (Eay,  673)  the  covenant 
was  to  transfer  certain  New  42.  per  Cent.  Annuities 
to  trustees  to  hold  upon  certain  trusts,  and 
Wood,  Y.C.  held  that,  as  the  trust  fund  never  had 
any  existence,  he  could  not  assume  that  a  person 
had  been  paying  himself  the  interest  of  a  uon- 
existing  fund — tiiat  is,  the  trust  security  never 
came  into  existence.  In  Stone  v.  Stone  (22  L.  T. 
Bep.  182  ;  L.  Bep.  5  Ch.  App.  74)  no  trust  fund 
or  security  had  ever  come  into  existence,  and 
it  was  held  that  the  covenant  was  simply  a  legal 
obligation  barred  by  lapse  of  time.  These  cases 
seem  to  me  to  be  distinguishable,  therefore,  from 
the  present  one.  I  do  not  think  that  the  fact  of 
the  bond  beinjg  found  in  the  possession  of  the 
husband  is  sufficient  evidence  from  which  I  ought 
to  infer  payment.  I  think  that  the  explanation 
suggested  on  the  affidavits — namely,  that  it  oame 
into  his  possession  by  mistake — is  probably  the 
true  one.  The  result  is  that  I  feelentiUed  to  nold, 
and  do  hold,  that  the  hand  to  pay  and  the  hand  to 
receive  were  during  the  lifetime  of  the  wife,  as 
well  as  afterwards,  the  same,  and  that  ccOf 
sequentiy  the  bond  debt  is  not  barred. 
From  this  decision  the  defendants  appealed. 

Levett,  Q.C.  and  W.  Baker  for  the  appellants.— 
This  chum  is  statute  baned.  This  is  a  bond  debt, 
and  does  not  carry  interest.  All  that  can  be 
recovered  in  case  of  nonpayment  is  damages. 
Where  a  written  security  is  given  for  the  payment 
of  money  at  a  certain  day  with  interest  up  to 
that  day,  and  the  sum  secured  and  the  interest 
thereon  are  not  paid  at  the  day,  the  principal  and 
interest  become  from  that  time  a  debt  which, 
when  recovered  by  legal  process,  may,  in  the 
discretion  of  a  jury  or  of  the  oonrt,  be  made  the 
subject  of  additional  liability,  whicdi,  however,  is 
not  properly  a  liability  to  interest  according  to 
the  contract,  but  to  damages  for  the  breach  oi  it : 

Cool  V.  Fowler,  L.  Bep.  7  E.  &  I.  App.  27  ; 

Be  Roberti;  Goodchap  v.  Roberta,   42  L.  T.  Bep. 
666 ;  14  Ch.  Div.  49 ; 

Jt'Clwre  V.  DunJbin,  1  But,  436 ; 

Clarke  v.  Setim,  6  Yee.  411 ; 

Ballan  and  Leake's  Precedents  of  Pleading,  5th 
edit.,  p.  160. 
There  is  no  contract  in  this  bond  to  pay  interest, 
and  no  payment  on  account  of  interest  can  be 
presumed  witiiin  the  meaning  of  3  &  4  Will.  4, 
c.  42,  s.  5: 

Ex  parte  JfarZar,  1  Ath.  151  ; 

Cameron  v.  Smith,  2  Bam.  i>  Aid.  305; 

Shelford's  Baal  Property  Statatea,  9th  edit,  p.  201. 
Although  the  bond  is  given  for  double  the  amount 
due,  yet  in  equity  it  was  always  only  a  security 
for  the  amount  actually  advanced,  together  with 
interest  and  costs.  The  object  of  4  &  5  Anne, 
c.  16,  8. 13,  was  to  apply  that  rule  to  actions  at 
common  law,  but  the  amount  recovered  as  interest 
under  that  section  is  reoovered  as  damages.  The 
section  gives  relief  against  the  penalty  where  an 
action  ia  brousht  on  a  bond,  and  provides  that  if 
the  amount  oi  the  principal,  interest,  and  costs  is 
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'broQght  into  court,  that  amount  shall  he  taken  in 
fnll  Batistaotion  of  the  hond.  The  section  gives 
relief  on  a  condition  of  a  certain  pajment,  and 
the  amount  paid  into  court  is  damages,  though 
the  amount  is  measured  bj  a  sum  due  for  interest. 
There  is  nothing  in  Bonafoat  r.  B.'^bot  (3  Burr. 
1370)  contrary  to  this.  Where  money  is  payable 
by  the  husband  to  trustees  to  which  the  wife  is 
entitled  for  her  separate  use,  it  cannot  be  said 
that  the  hand  to  par  and  receive  the  interest  is 
the  same,  and  that  when  the  husband  and  wife  are 
living  together  it  is  not  necessary  for  the  husband 
to  make  any  payment  to  the  trustees,  but  pay- 
ment to  the  wife  will  be  presumed.  Here  no  pay- 
ment of  interest  ciin  be  implied  as  in  Caton  v. 
EOemd  (1  Mac.  &  G.  599).  In  Sime  t.  BioM 
(22  L.  T.  Bep.  182 ;  L.  Rep.  5  Ch.  App.  74)  and 
Sjndktfme!!  v.  H.ot}Mm,  (Kay,  673)  no  payment  of 
interest  was  proved,  and  the  debts  were  held 
barred  by  the  Statute  of  Limitations.  There  was 
no  interest  payable  hei-e,  only  a  penalty  on  the 
bond,  and  it  was  not  an  interest-bearing  debt. 
It  is  therefore  barred.  In  Atm»  v.  Smith  (7  L.  T. 
Rep.  66 ;  1  H.  &  0.  238)  receipts  for  the  interest 
were  actually  given  from  time  to  time  by  the  wife 
to  the  trusteiss.  The  evidence  is  in  favour  of  the 
appellants.  The  claim  being  against  a  dead 
man's  estate,  the  onus  is  on  the  other  side  to  prove 
the  money  is  due.  There  is  no  proof  of  the  pay- 
ment of  any  interest.  The  bond  was  found 
among  the  husband's  papers,  and  it  has  only  been 
suggested  since  the  husband's  death  that  the 
maasy  has  not  been  repaid.  It  was  the  duty  of 
the  trustees  to  have  called  in  the  money  at  the 
end  ot  the  six  months ;  there  is  no  explanation  of 
the  delay  in  doine  so,  and  thei-e  is  nothing  to 
show  it  was  not  called  in  : 

S»  Finch,  23  Cb.  Div.  267 ; 

Be  Hodg$on ;  Beckett  t.  Ramsdtlt,  51  L.  T.  Bjp. 

222 ;  31  Ch.  Div.  177 ; 
FUkdong  y.  Winter,  19  Vm.  196. 

Saldane,  Q.O.  and  ChrUiopher  James  for  the 
respondents. — Under  4  &  5  Anne,  o.  16,  s.  13, 
penal  bonds  like  that  now  in  qaestion  are 
treated  merely  as  covenants  to  pay  principal, 
interest,  and  costs.  The  interest  paid  under  them 
is  treated  as  interest  and  not  damages.  The 
trustees  were  bound  to  invest  the  money  in  an 
interest- bearing  security.  When  they  lent  this 
money  on  the  bond,  if  it  was  not  an  interest-bear- 
ing security  they  committed  a  breach  of  trust 

Bonafovs  r.  Rybot  (vbi  tup.)  ; 

Farquhar  r.  Morrie,  7  T.  B.  124 ; 

Bogan  y.  Page,  1  Bos.  &  P.  337 ; 

Cameron  v.  Smith,  2  Barn.  &  Aid.  305,  per  Barley,  J. 

at  p.  308 ; 
Foiter  V.  Weeton,  6  Bingr.  709  ; 
Walters  v.  Meredith,  3  Y.  A  C.  Ex.  26i; 
Amos  V.  Smith  (ult  (up.). 

The  money  here  was  payable  to  the  wife,  and 
'  while  they  were  living  together  it  was  not  neces- 
sary that  the  husband  should  go  through  the 
form  of  paying  the  interest  to  the  trustees  so  that 
they  might  hand  it  to  his  wife.  It  must  be  taken 
that  the  wife  authorised  the  husband  to  receive 
the  interest  as  it  became  due : 

Caton  V,  Rideout  (ttii  tup.) ; 

Emett  V.  Croytditt,  2  L.  T.  Bep.  616;  2  De  G. 

F.  *  J.  175; 
Coxwell  V.  Franklintki,  11  L.  T.  Bep.  153  ; 
Bpiciemell  v.  Hotham,  K»y,  669,  677. 


It  must  be  taken  that  the  hnsband  received  the 
interest  during  his  life  : 

Re  Flamank;  Wood  v.  Coclc,  00  L.  T.  Bep.  376;  4(^ 
Ch.  Div.  461. 

The  husband  knew  this  was  tru»t  money ;  he  was 
in  the  position  of  a  trustee,  and  the  Statute  of 
Limitations  does  not  apply : 

Boar  V.  Aihwell,  69  L.  T.  B«p.  585  ;  (1893)  3  Q.  B. 
390. 

Levetl,  Q.O.  in  reply. — Under  the  statute  of 
Anne  the  payment  of  interest  is  merely  a  term  on 
which  relief  was  granted  against  a  penalty.  It 
did  not  make  interest  payable  where  no  interest 
was  payable  before.  Foster  v.  Weston  (uhi  sup.)  is 
really  in  the  appellants'  favour.  It  shows  interest 
cannot  l>e  recovered  on  this  bond.  The  fact  that 
the  hnsband  took  the  money  with  a  knowledge  of 
the  trust  did  not  make  him  an  express  trustee : 

Uara  r.  Brotane,  73  L.  T.  Bep.  638 ;  (1896)  1  Cb. 

199; 
Lewin  on  Tnuts,  10th  edit,  p.  117. 

Neither  was  he  an  implied  or  constrnctiy» 
trustee : 

Rolfe  V.   Gregory,  12  L.  T.  Bep.  162;  4  De  Ch. 
J.A>S.  576. 

Cur.  adv.  vult. 

May  31. — Lord  Alvebstonk,  M.R. — The  sofe 
question  raised  on  this  appeal  is  whether  under 
the  circumstances  a  bond  given  in  the  year 
1852  is  statute  baired.  The  principal  contention 
on  the  part  of  the  appellants  was  that  this  bond 
must  be  regarded  as  a  common  money  bond  for 
the  repayment  of  money,  and  that  (applying  the 
principle  of  Cook  r.  Fowler  (ubi  sup.),  and  pai'- 
ticularly  the  proposition  laid  down  by  Lord 
Selbome,  that  there  is  no  general  rule  of  law  that 
upon  a  contract  for  the  payment  of  money 
borrowed  for  a  fixed  period,  on  a  day  certain,  with 
interest  at  a  certain  rate  down  to  that  day,  » 
further  contract  for  the  continuance  of  the  same 
rate  of  interest  after  that  day  until  actual  pay- 
ment is  to  be  implied)  we  ought  to  treat  this  hood 
as  being  statute  barred  upon  the  ground  that 
there  hi^  been  no  acknowledgment  or  payment 
within  a  period  of  twenty  years,  that  period 
having  expired  in  the  year  1872  during  the  life- 
time of  the  wife.  We  were  further  pressed  witJi 
the  argument  that  the  etEect  of  the  statute  4  &  5- 
Anne,  c.  16,  s.  13,  was  only  to  give  power  to  a 
person  sued  upon  a  bond  to  pay  the  principal  and 
interest  into  court  and  thereby  get  relief.  Now, 
if  this  was  to  be  regarded  as  a  case  of  a  simple 
contract  under  a  bond  with  a  penal  sum,  I  am  not 
prepared  to  say  that  it  might  not  be  necessary  to 
consider  whether  or  not  the  case  fell  within  the- 
rule  laid  down  in  Cook  v.  Fowler  [ubi  sup.).  Bat 
having  regard  to  the  view  which  I  take  of  the  law, 
I  cannot  accede  to  the  argument  of  the  appellants. 
I  have  had  an  opportunity  of  seeing  the  judgment 
which  has  been  written  by  my  brother  Rigby 
dealing  with  many  of  the  cases  bearing  on  tiua 
branch  of  the  law,  and  therefore  do  not  think  it 
necessary  to  go  through  them  all  myself,  but;  I 
will  state  what  is  my  view  of  the  law.  I  think 
that  certainly  in  courts  of  equity  ever  since  the 
case  of  Bonafous  v.  Bybot  {ubi  sup.)  and  the- 
judgment  of  Lord  Mansfield  in  that  case,  it  has- 
been  considered  that  the  just  intent  of  such  a  con- 
tract as  the  one  embodied  in  this  bond  is  to 
secure  the  repayment  of  principal  and  interest  and 


Digitized  by 


Google 


Oct  6.  1900.] 


THE  LAW  TIMES. 


[Vol.  liixxin.— 133 


Or.  OF  App.] 


Be  DizoN ;  Heynes  v.  Dixon. 


[Ot.  o»  App. 


«oato  by  means  of  the  penalty ;  and  without  goine 
go  far  a«  to  say  that  the  case  of  Amos  v.  Bmith 
{vibi  tup.) — in  which  a  qnestion  arose  as  to  whether 
ornot  receipts  had  been  given  to  the  husband  in 
respect  of  the  wife's  interest  under  a  somewhat 
similar  instrument — is  a  decision  that  the  same  rnle 
ehonldbe  applied  to  a  contract  at  law,  I  think  it  is 
not  saying  too  mnch  to  sa^  that  both  Martin  and 
Bramwell,  BB.  in  their  judgments  implied  that 
that  would  be  the  rule  according  to  which  such 
contracts  would  be  construed.  We  were  pressed 
to  say  that  no  suit  would  have  been  entertaioed 
for  interest  alone,  the  principal  not  being  claimed. 
I  do  not  know  that  it  is  necessary  to  decide  that. 

1  certainly  should  have  thought  it  was  open  to 
argument  whether,  at  any  rate,  a  court  of  equity 
wonld  not  have  had  jariBdiction  to  order  interest 
to  be  paid  if  the  plaintiffs  were  claiming;  only 
interest  and  did  not  seek  to  obtain  repayment  of 
the  principal.  But  it  may  be  that  if  the  parties 
insisted  on  their  strict  rights  the  conti-act 
mnstbe  regarded  as  a  contract  for  payment  of 
principal  and  interest  secured  by  the  penalty 
np  to  a  certain  date.  There  is,  however,  in  my 
opinion,  another  incident  in  connection  with  this 
caae  that  I  do  not  think  ran  be  lost  sight  of,  and 
that  is  the  fact  that  the  bond  was  given  by  the 
hosband  in  respect  of  a  loan  to  him  with  notice  of 
the  terms  of  the  settlement.  It  appears  on  the 
face  of  the  bond  that  this  money  was  advanced 
by  the  trustees,  and  was  to  tie  repaid  to  the 
tnistees  of  the  settlement,  and  the  trustees  had 
DO  power  to  invest  except  upon  interest-bearing 
securities.  Now,  if  such  a  security  would  be 
regarded  in  those  courts  which  are  most  con- 
tenant  with  the  rights  and  duties  of  trustees  as 
an  interest-bearing  security,  then  there  would 
be  nothing  unusual  in  such  a  security  being 
taken,  aasnming  it  comes  within  the  words  "  per- 
sonal security.  It  is  not  necessary  to  consider 
that  point  now.  but  I  think  that  the  position  of 
the  husband  taking  the  money  and  giving  such  a 
bond  wonld  bring  him  within  the  class  of  persons 
who  would  be  regarded  as  bound  to  a  great 
extent  by  tho  same  rules  as  would  bind  tinisteee. 
In  Soar  v.  AthweU  (69  L.  T.  Rep.  587 ;  (1893) 

2  Q.  B.  Div.  396)  Bowen,  L.J.,  after  enumerating 
the  various  classes  of  persons  who  would  have 
been_ subject  to  the  rules  binding  trustees,  save  : 
"  Thirdly,  a  similar  extension  of  the  doctrine  has 
been  acted  on  in  a  case  where  a  person  received 
tmst  property  and  dealt  with  it  in  a  manner 
inconsistent  with  trusts  of  which  he  was  cogni- 
sant." I  think  that  if-  it  is  to  be  considered  that 
this  bond  was  given  by  the  husband  on  receipt 
of  money  which  it  was  in  effect  a  breach  ot 
trust  to  pay  him,  he  would  be  in  the  position 
contemplated  by  Bowen,  L.J.,  and  not  be  a 
tecaoD.  entitled  to  plead  the  Statute  of  Limita- 
tions so  far  as  the  money  was  in  his  hands.  But 
from  whatever  point  of  view  you  regard  it,  it 
seems  to  me  it  would  be  an  extremely  difficult 
Aing  to  say  that,  applying  that  further  rule 
which  is  to  be  applied,  the  statute  would  run 
dnring  the  lifetime  of  the  wife.  It  seems  clearly 
ettabOsbed  on  the  authorities  that,  whether  you 
i^ard  it  as  a  receipt  of  interest  or  a  receipt  of  the 
wife's  income,  so  long  as  the  husband  and  wife 
Hve  together,  the  form  need  not  be  gone  through 
of  banding  the  money  from  the  one  to  the  other. 
I  may  point  out  with  regard  to  the  case  of  Amos 
w.  Smith  (ubi  sup.),  to  which  I  have  referred,  that 


I  do  not  understand  that  case  to  have  rested 
solely  on  the  fact — as  we  were  pressed  by  Mr. 
Levett  to  say  it  did — that  receipts  bad  been  given. 
I  think  Lord  Bramwell  said  distinctly  that  no 
suit  in  equity  could  be  maintained  by  the  wife 
against  toe  trustees  in  respect  of  tue  income 
wnich  the  husband  had  received.  We  were  asked 
to  say  that  it  was  necessary  that  some  formality 
should  be  gone  through  in  the  shape  of  receipts 
being  given  by  the  one  or  the  other  in  order  to 
prevent  the  statute  from  running.  I  cannot  take 
that  view.  I  think  the  effect  of  the  principle 
which  has  been  acted  upon  in  many  cases  in 
courts  of  equity  is  that,  if  husband  and  wife  are 
living  together  under  circumstances  where  the 
wife's  income  is  being  received  and  dealt  with 
by  the  husband  (as  it  was  in  this  case),  the 
statute  does  not  run.  Therefore,  it  being 
common  ground  that  unless  barred  at  the  death 
of  the  wife  the  bond  has  not  been  barred  since, 
I  think,  apart  from  the  one  remaining  considera- 
tion, the  Dond  was  in  force  at  the  date  of  the 
wife's  death.  We  were  pressed  to  aay  that  under 
the  circumstances  there  was  proof  that  the  bond 
had  been  paid.  One  of  the  trustees  was  person- 
ally interested.  The  husband  died  in  1896,  and 
that  particular  trustee  did  not  die  till  1897,  so 
that  there  was  therefore  a  period  of  eighteen 
months  during  which  the  trustee  having  a  per- 
sonal interest  in  a  share  of  the  money  might  have 
claimed  the  benefit  of  this  bond,  which,  coupled 
with  the  fact  that  the  bond  was  found  among  old 
papers  of  the  husband  after  his  death,  should  be 
considered  proof  t^t  it  had  been  paid.  I  cannot 
come  to  such  a  conclusion.  It  is  to  be  observed 
that  there  was  no  cross-examination,  but  there  is 
one  fact  which  has  a  very  strong  bearing  on  the 
case,  and  that  is  that  in  the  year  1877,  and  after 
the  wife's  death,  it  is  in  evidence  that  the 
husband  said  the  bond  should  not  remain  with 
him,  but  should  be  kept  by  the  trustees  on  the 
ground  that  it  had  not  been  repaid.  I  think 
under  those  circumstances,  inasmuch  as  there  was 
a  clear  recognition  by  the  husband  after  the  wife's 
death  and  twenty-five  years  after  the  date  of  the 
bond,  that  the  bond  had  not  been  paid,  we  ought 
to  be  slow  in  drawing  the  infei-ence  that  it  had 
been  paid  simply  because  it  did  not  happen  to 
remain  in  the  possession  of  the  trustees.  And  it 
is  to  be  remembered  that  the  husband  was  the 
tenant  for  life  after  the  wife,  that  he  had  pur- 
chased some  of  the  property,  and  I  think  the 
reason  given  for  the  bond  being  in  his  possession 
is  not  au  unnatural  one,  that  this  bond  may  have 
been  kept  vrith  the  deeds  to  which  it  to  a  certain 
extent  related,  and  was  handed  over  ver  tneuriam. 
Bat  there  is  no  evidence  of  actual  repayment 
after  1877,  and  I  concur  with  the  learned  judge 
that  it  would  be  a  strong  inference  to  draw  from 
the  mere  fact  of  the  custody  or  possession  of  the 
bond  by  the  husband  that  the  bond  had  been 
paid.  For  these  reasons  I  think  the  judgment  of 
the  learned  judge  is  correct,  and  that  this  appeal 
ought  to  be  dismissed. 

RiOBY,  L.J.  delivered  the  following  written 
judgment : — As  a  main  part  of  the  appeal  in  this 
case  was  based  upon  the  argument  that  a  bond 
within  the  statute  4  &  5  Anne,  o.  16,  s.  13,  does 
not  carry  interest  properly  so-called,  but  that 
damages  only  can  be  recovered  for  nonpayment  of 
the  sum  secured  by  the  bond,  though  a  jury 
may  give  such  damages  in  the  shape  of  interest, 
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it  may  be  worth  while  to  repeat  the  often-stated 
grounds  which  show  each  argument  to  have  no 
foundation.  The  Court  of  Chanoerj  gave  relief 
against  the  strictness  of  the  common  law  in  cases 
of  penalty  or  forfeiture  for  nonpayment  of  a  fixed 
gum  on  a  day  certain  on  the  principle  that  the 
failure  to  pay  principal  on  a  certain  day  could 
be  compensated  sufficiently  by  the  payment  of 

Srincipal  and  interest  with  costs  at  a  snbsequent 
ay.  It  had  no  jurisdiction  until  quite  modem 
times  to  give  damages  for  breach  of  contract,  but 
could  always  refer  it  to  a  master  to  compute 
interest  and  costs.  The  principle  included,  bat 
was  not  confined  to,  the  case  of  a  common  money 
bond  with  a  penalty,  but  of  course  did  not  extend 
to  the  case  of  a  simple  bond  where  there  was  no 
penalty  to  relieve  against.  The  explanation  given 
DV  Lord  Macclesfield,  L.C.  in  the  leading  case  of 
Feaohy  v.  Duke  of  Somenet  (1  Strange,  447,  453) 
has  been  always  received  as  correct :  "  The  true 
ground  of  relief  aeainst  X)enaltie8  is  from  the 
orig^inal  intent  of  the  case,  where  the  penalty  is 
designed  only  to  secure  money,  and  the  court 
gives  him  all  that  he  expected  or  desired  " — i.e., 
principal  and  interest.  The  case  before  Lord 
liacdesfield  was  one  of  an  attempt  to  obtain 
relief  against  a  forfeiture  of  copyholds  grounded 
on  the  law  relating  to  copyhold  tenure,  and  failed 
because  the  principle  of  the  court  did  not  include 
Buch  cases,  but  the  Lord  Chancellor  says :  "  Even 
in  the  case  of  copyholds  there  are  some  cases  of 
forfeitures  intended  for  a  different  purpose,  as 
for  nonpayment  of  rent  or  fines,  which  are  only 
by  way  of  security  of  the  rent  or  fine;  and 
therefore  when  these  are  paid  afterwards  with 
interest,  the  money  itself  is  paid  according  to 
the  intent  only  as  to  the  circumstance  of 
time."  In  Beynolda  v.  Fitt  (19  Ves.  134, 140), 
Eldon,  L.C,  speaking  of  relief  in  equity  against 
forfeiture,  says  :  "  The  origin  of  the  doctrine  is  to 
be  attributed  to  those  cases  in  which  relief  was 
given  originally  with  reference  to  nonpayment  of 
money  at  the  specified  time;  the  court  holding 
that  W  the  payment  of  interest  the  party  was 
put  in  just  the  same  state  as  if  the  principal  had 
been  paid  at  the  time  stipulated."  The  context 
■hows  that  Lord  Eldon  had  grave  doubt  as  to  the 
Bonndness  of  this  doctrine  originally,  but  this  only 
makes  his  statement  of  the  doctrine  really  acted 
upon  more  emphatic.  In  the  same  case  he 
mentions,  as  the  earliest  reported  authority  on 
the  point,  the  case  of  Cage  v.  Busiell  (2  Yentr. 
352).  That  is  not  a  case  of  a  bond,  but  of  a 
penklty  imposed  by  a  wilL  It  is  a  very  remark- 
able  case  illustrating  the  manner  in  which  the 
principle  was  applied.  Of  course,  as  the  payment 
of  interest  was  due  to  the  doctrine  of  the  court, 
it  was  altogether  unimportant  whether  or  not 
interest  was  mentioned  in  the  original  contract. 
In  the  special  case  of  a  money  bond  with  a  penalty, 
the  court  held  that  the  true  intent  of  the  penalty 
was  to  secure  payment,  with  or  without  antece- 
dent interest  of  the  principal  money,  on  the  day 
fixed,  and  that  nonpayment  was  to  be  com- 
pensated for  by  payment  at  a  subsequent  day 
with  interest  down  to  the  date  of  payment.  This 
subsequent  interest  was  therefore  held  to  be  due 
upon  the  bond  though  not  mentioned  therein, 
^e  statute  4  &  5  Anne,  c.  16,  ss.  12  and  13,  reoog- 
nised  and  confirmed  the  dooferiae  in  the  case  of 
bcmda  with  a  penalty,  which  thenceforth  became 
binding  on  the   common  law   oonrts.    Thence- 


forward the  cases  at  common  law  become  impor- 
tant, and  the  decision  in  those  courts  are  to  be 
considered,  though  the  principle  on  which  coart» 
of  equity  proceeded  was  not  varied.  Outside 
cases  within  the  statute  of  Anne  the  Court  of 
Chancery  alone  had  jurisdiction  to  relieve  against 
forfeiture :  (see  for  a  modem  case  of  its  exercise 
Be  SuUe;  Dagenham  (Thamea)  Dock  Company, 
L.  Bep.  8  Oh.  App.  1022,  per  James  and  Mellish,. 
L.JJ.).  Before,  however,  noticing  particalarly 
the  common  law  rtases,  it  will  be  convenient 
to  call  attention  to  the  large  class  of  cases 
(inolnding  all  except  those  where  the  penalty 
is  inten&d  to  secure  a  money  payment  only) 
in  which  it  remained  necessary  to  call  in  a. 
jury  to  ascertain  damages  with  a  view  to 
relief  from  forfeiture.  Sloman  v.  Walter  (1  Bro. 
C.  C.  418,  coram  Thnrlow,  L.C.)  is  a  leading 
though  not  the  earliest  case.  There  the  object  of 
the  penalty  was  to  secure  the  use  of  a  room  in  tk 
house,  and  the  plaintiff  asked  for  an  injunction  to 
restrain  proceedings  at  law  for  the  penalty  pending 
the  trial  of  an  issue  of  quantum  damnifieatiia, 
the  direction  of  which  was  part  of  the  relief 
prayed.  An  interim  injunction  was  granted,  and 
on  the  coming  in  of  the  answer  Lord  Thnrlow 
continued  it  to  the  trial.  Cases  of  this  kind  were 
very  numerous.  The  court  did  not  send  them 
away  to  common  law,  but  granted  an  injunction 
and  directed  an  issue  of  quantum  damnifieatus, 
and  on  the  return  of  the  issue  relieved  from 
forfeiture  on  pajrment  of  damages  and  costs.  It 
might  have  been  expected  tbat  anyone  endeavour- 
ing to  show  that  damages  only  are  recoverable  for 
breach  of  an  agreement  to  make  a  money  pay- 
ment would  have  produced  some  instance  of  an 
issue  quantum  damnifieatus  directed  in  such  a 
case  or  some  decision,  or,  at  the  very  least,  some 
authoritative  dictum  to  the  effect  contended  for. 
But  the  authorities  actually  referred  to  are 
uniformly  opposed  to  the  contention.  Passine  by 
the  weighty  and  authoritative  remarks  of  Lord 
Mansfield  in  Bonafous  v.  Bybot  {ubi  tup.),  quoted 
in  the  judgment  of  the  learned  judge  in  the  court 
below  (which  apparently  were  not  required  for 
the  decision  in  that  case),  we  may  go  at  onoe  to 
the  case  of  Farqukar  v.  Morris  (iihi  sup.),  decided 
by  the  Court  of  King's  Bench  (Lord  Kenyon, 
C.J.).  The  question  was  on  what  terms  a  penalty 
in  a  bond  making  no  mention  of  interest  and  not 
even  fixing  expressly  a  day  for  payment  of  the 
principal  sum  was  to  be  relieved  against.  The 
court  in  1797,  exercising  the  jurisdiction  exclu- 
sively vested  before  the  statute  of  Anne  in  the 
Court  of  Chancery,  made  the  precise  order  which 
the  Court  of  Chancery  would  have  made ;  that  is 
to  say,  they  referred  it  to  a  master  to  compute 
principal,  interest,  and  costs,  so  fixing  the  foU 
amount  recoverable  on  the  bond,  reckoning  the 
interest  from  the  date  of  the  bond  itself.  Neither 
before  or  after  that  case  has  there  been,  so  far  as 
appeared  by  any  authority  cited  to  ns,  any  ques- 
tion that,  in  a  case  falling  within  the  statute  of 
Anne,  interest  was  to  be  computed  as  opposed  to 
damages  being  assessed.  la  CameronY.  Smith  (ubi 
ntp.)  Bayley,  J.,  and  in  Foiter  v.  Weiton  (vibi  nip.) 
Tindal,  C.J.,  in  answer  in  each  case  to  a  daim  to 
have  in  respect  of  a  document  not  within  the 
statute  of  Anne  interest  and  not  damages,  pointed 
oat,  as  a  reason  tor  refusing  the  relief,  thiait  it  was 
not  a  bond.  This  seems  to  me  to  be  eqaivalent  in 
each  case  to  eaying  it  is  notorioos  thtA  in  respect 
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of  a  bond  within  the  statute  interest  is  charge- 
able, but  that  is  not  the  case  here.  In  Amos  t. 
Smith  {ubi  sttp.)  Martin,  Bramwell,  and  Channel!, 
BB.  held — or,  rather,  assumed  as  plain — that  on 
a  bond  within  the  statute  interest  was  charge- 
able. I  am  unable  to  see  the  relevancy  of  the 
cases  cited  for  the  purpose  of  showing  that  inte- 
rest beyond  the  amount  of  the  penalty  is  not 
recoverable.  In  Amot  v.  Smith  {ubi  sup.)  it  was 
held  that  receipts  given  by  a  wife  entitled  for  her 
separate  use  to  the  interest  on  a  bond  payable  by 
hw  husband  were  sufBcient  evidence  of  payment 
of  interest  on  the  bond  to  take  the  case  out  of  the 
Statute  ot  Limitations,  which  is  set  up  here, 
altkoneh  no  money  aotnaliy  passed.  The  court 
pointed  out  that  payment  by  the  husband  to  the 
trustees,  and  by  the  latter  to  the  wife,  was  not 
neoessaiy.  The  question  is  whether  there  is  here 
anytiiizig  which  a  court  of  equity  would  hold  to  be 
equivalent  to  the  receipts  given  by  the  wife  in 
Aino*  v.  Smith  (ubi  sup.).  Now,  in  equity,  when 
a  wife  living  in  amity  with  her  husband  allows 
him  to  rettun  money  which  she  might  have 
insisted  on  having  paid  to  her  for  her  separate 
use,  she  is  to  be  assumed  to  have  given  to  him  all 
arrears  of  income.  Colon  v.  Bideout  (vbi  sup.)  is 
frequently  cited  as  the  authority  for  the  proposi- 
tioD,  but  it  only  recognised  and  did  not  lay  down 
for  the  first  time  the  doctrine  on  which  the  court 
proceeds.  Here  the  wife  was  restrained  from 
anticipation,  and  could  only  acquiesce  in  the 
husband's  retainer  as  from  the  date  when  the 
interest  became  due.  But,  even  where  there  is  no 
restraint  on  anticipation,  the  wife  is  only  bound 
as  to  arrears.  No  presumption  of  an  agreement 
to  give  to  the  hnsbuid  future  income  arises.  In 
this  case  the  wife  might,  had  she  been  so  minded, 
have  maintained  bv  her  next  friend  a  suit  against 
her  hnsband  and  the  trustees  of  the  settiement  to 
enforce  execution  of  the  trusts  of  the  settiement 
and  payment  to  her  of  the  interest  on  the  bond. 
To  such  a  suit  there  would  have  been  no  defence, 
and  it  certainly  would  not  have  been  the  course 
of  the  court  to  send  her  to  common  law,  as  was 
suTCested.  If  the  advance  of  the  money  to  the 
husband  was  for  any  i-eason  a  breach  of  trust,  I 
should  agree  with  what  the  Master  of  the  Bolls 
has  said  on  this  point.  There  remains  only  the 
question  of  presumption  of  payment  of  the  bond 
by  reason  of  its  being  found  in  the  husband's 
poBsession  at  the  time  of  his  death.  But  upon 
the  evidence,  and  having  regard  to  the  fact  that 
during  his  life  he  himself  was  entitled  to  the 
interest  for  which  he  was  liable,  and  would  have 
been  entitled  to  the  income  of  any  investment  of 
the  money  arising  from  the  discharge  of  the 
bond,  I  do  not  think  that  any  such  presumption 
arises.  The  case  is  totally  different  from  one  in 
whieh  the  obligor  of  a  bond  has,  apart  from  the 
obligation,  nothing  to  do  with  the  obligee.  I  do 
not  think  that  there  is  any  evidence  of  an  appoint- 
ment in  the  husband's  favour  by  the  wife  under 
the  power  res^fved  to  her  by  the  settiement.  I 
am  M  opinion  that  the  appeal  fails  and  ought  to 
be  dismissed  with  costs. 

CoLUBB,  L.J . — I  am  of  the  same  opinion.  But, 
in  deference  to  the  elosely  reasoned  argument  of 
Mr.  Lerett,  I  wiU  add  a  few  words.  It  seems  to 
me  that  the  one  point  at  the  bottom  of  this  case 
Is,  Was  this  security  as  between  the  parties  an 
interest-bearing  secority  P  If  it  was.  then  the 
presomption    of    Oatm  r.'  BiAsowt  (ti^t  sup.) 


applies,  and  it  must  he  assumed  that  those  pay' 
ments  of  interest  were  properly  made,  and  there- 
fore that  the  statute  did  not  run.    Now,  we  had  a 
very  interasting  argument  from  Mr.   Levett   to 
the  effect  that  a  bond  for  the  payment  of  mon^ 
upon  a  given  day  and  a  penalty  for  nonpayment 
is   not  an    interest-bearing    security — that    the 
penalty  merely  setties  the  ^timate  images  that 
can  in  any  evsnt  be  claimed  for  nonpayment  of  the 
interest ;  but  that,  although  upon  proper  proceed' 
ings  being  taken  the  obligor  may  be  miade  liable  ta- 
re pay  the  principal  sum  and  interest,  that  interest  ■ 
must  be  looked  upon  simply  as  an  aliquot  portion 
of  the  penalty  which  is  in  its  nature  damages ; . 
and  that,  though  it  is  measured  by  interest,  it 
really  is  damages ;  and  that  therefore  there  waa-  - 
no  implication  that  this  security  was  an  interest- 
bearing  security  in   fact,  the  principle  of  Cook 
V.  Fowler  (ubi  sup.),  applied,  and,  there  being- 
nothing   payable  but    damages,  the  implicatioD>' 
held   to  exist  in    Caton  v.  Bideout    (ubi    tup.)- 
did  not  exist  here,  there  was  no  presumpfaom 
of  payment,  and  therefore  the  Statute  of  LimitS' 
tions  ran.     But  I  think  when  the  state  of   the 
authorities  as  to  bonds  is  analysed  it  is  clear  that 
the  sum  payable  on  the  bond,  although  there  is 
a  penalty,  is  not  damages,  but  is  reaUy  interest. 
I  think  that  is  demonstrated  by  the  fact  to  whicht 
attention  was  called   by  Mr.  Haldane — namely,, 
the  distinction  between   a   simplex    obligatio — a 
simple  bond  without  a  penalty — and  a  bond  witb< 
a  penalty.    In  the  first  case  there  is  simply  an 
absolute  contract  to  pay  upon  a  particular  day, . 
and  for  all  practical  purposes  that  is  on  the  same 
footing  as  a  debt  secured  by  a  warrant  of  attorney, 
which  was  the  actual  case  before  the  court  in 
Cook  V.  Fowler  (vhi  sup.).     In  the    cases   of  a 
simple  absolute  contract  to  pay  money  on  a  given 
day  there  was  no  implication  in  law  of  any  obliga-- 
tion  to  pay  interest  as  a  part  of   the  contract 
after  the  given  day.    If   recoverable    it    could 
only   be   recovered    as    damages,     and     can  oi' 
course  now  by  3  &  4  Will.  4,  c.  42,  s.    28,  he- 
recovered    as  damages.    Now,  what  was  it  that- 
differentiated  the  case  of  a  bond  with  a  pencJty 
from  the  case    of    a    bond  without    a  penalty? 
There   was  a  difference.     Interest  could  not  oe 
recovered    as    interest     upon    a    simple    bond 
without    a    penalty;     but    unquestionably    yon 
could  always  in  a  court  of  equity,  and  after- 
wards by  the  statute  of  Anne  in  a  court  of  law, 
recover  not   damages  but  interest  on   a   bond 
with  a  penalty.    The  explanation  is  that  in  the 
view  of  both   courts  the  penalty  really  was  for 
the  purpose  of  securing  that  which  was  the  real 
contract — ^iz,,   the  principal  with   the  interest. 
There  wss,  it  is  true,  a  difficulty  in  suing  for  the 
interest  as  interest  in  a  court  of  law,  but  when  the 
statute  of  Anne  was  passed  the  courts  of  law,  as 
has  been  pointed  out  by  my  brother  Bigby,  were 
in  a  position  to  g^ve  effect  to  that  which  had 
always  been  the  doctrine  of  equity.    In  this  par- 
ticular case  the  mere  machinery  by  which  in  a 
certain  event  the  obligor  could  be  made  to  pay 
interest  appears  to  me  to  be  quite  immaterial. 
The  point  is,  Was  he  under  an  obligation,  which 
could  in  some  way  be  enforced,  to  pay  interest 
and  not  damages  P    I  think  he  was.    Aad  if  that 
was  the  position  between  these  two  parties,  the 
bond  was  as  between  them  an  interest-bearing 
security;  and  being  an  interest-bearing  security 
the  statute  will  not  run.    But  apart  from  that,  I^ 
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find  it  impossible,  if  this  bond  was,  as  uaqaee* 
tionably  it  was,  for  six  months  an  interest- 
bearing  security,  and  was  retained  afterwards  by 
the  husband  with  full  knowledge  of  the  trusts  of 
the  settlement,  he  having  borrowed  the  money  in 
terms  as  a  part  of  the  trust  money,  and  then  kept 
it,  but  paid  n}  interest  upon  it,  to  distinguish 
this  case  from  Spiekemell  t.  Hotham  {ubi  tvp.). 
The  third  point  decided  in  that  case,  as  stated  in 
the  headnote,  was  this:  "In  1825  A.  borrowed 
from  the  executors  in  trust  of  a  will  a  fund  which 
was  thereby  bequeathed  to  them  in  trust  for 
himself  for  life  and  then  for  other  persons,  and 
gave  to  them  a  promissory  note  for  the  repayment 

■of  this  sum  to  them  '  as  executors  in  trust,'  with 

Jawful  interest.  Held,  that  A.  borrowed  the 
fund  and  promised  to  repay  it  as  trust  money, 

.and  therefore  that  lapse  of  time  was  no  bar  to  the 

.-claim  against  him  for  repayment."  Stress  was 
laid  there  by  the  Vice-chancellor  on  the  fact 
that    he   borrowed  it   as  trust    money,   and   he 

.says  this  :  "  But  I  think  that  Drury  in  this 
case  must  be  taken  to  have  received  these  moneys 
into  his  handa  as  trust  moneys.  It  is  argued 
that  there  was  no  power  to  lend  the  trust  moneys 

'in  such  a  manner ;  but  in  the  absence  of  evidence 
the  assumption  is  the  other  way.    If  I  could  not 

-assume  that  there  was  such  a  power,  I  should  be 
obliged  to  hold  that  Drury  received  this  money  in 
breach  of,  and  subject  to,  the  trust,  and  then  the 

-circumstance  of  his  being  tenant  for  life  would 
be  important  as  to  the  question  of  laches ;  for  the 
fact  that  he  was  entitled  to  receive  all  the  income 

•  during  that  period  would  be  some  reason  for  not 
applying  to  him  for  payment  of  the  principal,  and 
therefore  would  be  a  ground  for  now  arguing  that 

,the  claim  was  not  barred."    And  in  answer  to  the 

..argument  of  Mr.  Chandless  and  Mr.  Messiter,  who 
distinguished  the  cases  referred  to,  and  argued 
that  there  could  be  no  trust,  for  it  was  not  shown 

'that  there  was  any  power  to  lend  the  fund  upon 
personal  security,  he  says :  "  This  was  borrowed 
as  tinst  money  and  was  to  be  repaid  to  the 
lenders  as  '  executors  in  trust '  of  the  will."  Now, 
in  the  bond  in  the  present  case  there  is  precisely 
the  same  statement,  for  he  undertakes  to  pay,  or 
cause  to  be  paid,  to  the  trustees  under  the  settle- 
ment made  on  the  marriage  the  money  advanced, 
and  therefore  there  is  exactly  the  same  express 
assertion  or  admission  on  the  face  of  the  security 
that  the  obligation  is  to  pay  it  as  trust  money  to 
the  trustees.  This  case  seems  to  me,  therefore,  on 
this  point  also  to  be  undistinguishable  from  the 
case  of  Spiekemell  v.  Hotham  {ubi  sup.)  and  other 
cases  to  the  same  effect  which  have  been  cited. 
On  these  grounds  I  think  the  appeal  fails.  I 
should  perhaps  add  this,  that  I  think  Byrne,  J. 
was  penectly  right  in  the  distinction  he  drew, 
which  I  did  not  myself  appreciate  at  first,  between 
the  case  of  a  claim  on  a  warrant  of  attorney  as 
in  Cook  V.  Fowler  (ubi  tup.)  and  the  case  of  a  bond. 
I  think  the  distinction  is  that  which  I  have  now 
put — a  simplex  obligatio  and  an  obligation  with  a 
penalty ;  and  I  think,  that  when  you  analyse  the 
distinction  between  the  two,  it  is  obvious  that  the 
decision  in  Cook  v.  Fowler  does  not  cover  the  case 
of  an  ordinary  bond  with  a  penalty. 

Solicitors :    Thomas  White  and  Sons ;  Falhtos 
and  Bider. 


HIGH    COURT   OF   JUSTICE. 

OHANOERT  DIYISION. 

July  25,  26,  and  Aug.  2. 

(Before  Stirling  J.) 

GiBBOs  V.  "Vbstbt  of  Paddinoton.  (a) 

metropolis  Management  Acts — Street  improve- 
ment— Compulsory  purchase — Power  of  local 
authority  to  take  part  of  a  house — JIfiehael 
Angelo  Taylor's  Act  (57  Oeo.  3,  c.  xxix.),  ss.  80, 82. 

Where  the  metropolHan  local  authority  having  the 
control  of  streets  adjudge  that  part  of  a  house  or 
building  obstructs  or  prevents  the  widening  of  a 
street  and  such  part  is  a  substantial  part,  they 
are  not  empowered  under  sect.  80  of  69  Geo.  3, 
e.  xseix.,  to  purchase  and  take  compulsorUy  sach 
part  without  taking  the  whole  of  such  house  or 
building. 

Gordon  v.  Vestry  of  St.  Mary  Abbotts,  Ken- 
sington (71  L.  T.  Bep.  196)  followed. 

The  plaintiff  in  this  action  was  the  owner  of  four 
houses,  Nos.  1  to  4,  Moscow-road,  Paddington. 

The  object  of  the  action  was  to  restrain  the 
Vestry  of  Paddington  from  acting  on  a  notice 
dated  the  25th  Oct.  1899  or  a  notice  summoning 
a  jury  dated  the  29th  March  1900  to  take  certain 
parts  of  these  four  houses. 

The  notice  to  treat  was  given  under  the  provi- 
sions of  an  Act  of  Parliament  commonly  known  as 
Michael  Angelo  Taylor's  Act.  It  recited  that  an 
adjudication  had  been  made  by  the  vestry  that 
the  hereditaments  coloured  red  in  the  notice 
obstructed  and  prevented  the  improvement  of 
Moscow.road,  and  that  the  possession,  occupation, 
and  purchase  of  such  hereditaments  and  premises 
would  be  necessary  for  effecting  the  improvement. 

The  question  arose  late  in  the  trial  whether  that 
adjudication  had  been  strictly  made  in  point  of 
form. 

As  a  mere  question  of  form,  the  necessary 
course,  if  the  objection  were  valid,  was  simply 
for  the  vestry  to  pass  another  resolution  in 
proper  form,  and  accordingly  it  was  (as  his 
Lordship  thought)  wisely  left  thus  —  that  the 
plaintiff  did  not  desire  to  rely  on  that  objection, 
bo  that  the  question  was  to  be  decided  on  the 
material  facts  of  the  case. 

The  notice  to  treat,  as  above  stated,  dealt  with 
part  of  these  four  houses.  In  point  of  fact  it  was 
a  strip  which  took  away  the  whole  of  the  front  of 
all  these  houses  and  4ft.  in  addition. 

The  houses  were  at  the  hearing  unlet. 

Three  of  them  were  in  good  structural  repair, 
and  mi^ht  by  a  slight  expenditure  in  the  way  of 
decorative  repair  be  fitted  up  so  as  to  be  suitable 
for  shops.  The  fourth  house  was  not  in  such  good 
condition    structurally.    In    point    of    fact   the 

Slaintiff  had  recently  rebuilt  what  was  No.  5, 
[oscow-road,  and  thrown  into  this  new  house  a 
part  of  No.  4.  The  state  of  repair  of  No.  4  was 
not  good.  A  considerable  sum  would  have  to  be 
expended  in  structural  repair  before  it  could  be 
let,  but  it  was  standing  and  was  capable  of  being 
put  in  repair  and  used  as  a  house.  The  houses 
were  rather  small,  but  ran  with  a  yard  or  garden 
behind  them  a  considerable  way  back.  The  shops 
appeared  to  run  to  a  depth  of  from  14ft.  to  lift., 
BO  that  structurally  the  amount  to  be  taken  was 

(a)  Beported  by  A.  W.  CBASTXit,  Esq.,  Burlster-at-Law. 
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about  a  third  or  a  fourth  of  the  magnitude  of  the 
eTJirfiiig  shops. 

After  the  notice  to  treat  was  seryed  in  Oct.  1899, 
negotiations  took  place  between  the  plaintiff  and 
the  Testry,  and  terms  were  proposed  by  the 
plaintiff  upon  which  he  was  willing  to  part  with 
the  portion  marked  out  on  the  notice.  The  nego- 
tiations came  to  nothing;,  and  nltimately  the 
plaintiff  feU  back  upon  his  strict  rights,  and  he 
now  asked  that  the  restry,  if  they  insisted  on 
taking  the  parte  of  the  houses  specified  in  the 
notice  to  tr^t,  should  take  the  whole. 

Jenkint,  Q.C.  and  Colt  for  the  plaintiff. — ^We 
are  entitled  to  the  injunction  asked  for.  The  case 
is  practically  covered  by  the  decision  in  Cfordon 
V.  Vestry  of  Si.  Mary  Abbotts,  Kensington  (71 
L.  T.  Bep.  196  ;  (1894)  2  Q.  B.  74&). 

Butcher.  Q.C.  and  C.  E.  AUan  for  the  defen- 
dutts. — ^We  say  there  is  no  obligation  on  us  to 
take  any  more  than  the  part  required  by  us  for 
the  improvement  of  the  street : 

Thomas   v.  Dow,  15  L.   T.  B«p.  20O;  L.   Bcp. 

2   Ch.  1; 
T«ul*er«  T.  Vestry  of  8t.  Uary  Abhotti,  Kensington, 
53  L.  T.  Bq>.  422:  30  Ch.  Civ.  642. 

The  local  authority  has  been  restrained  from 
taking  any  part  other  than  that  wanted  for  the 
particular  purpose : 

Aldie  r.  Corpomtim  of  tlie  City  o/  London,  80  L.  T. 
B«p.  683;  (1899)  2  Ch.  169. 
It  is  niureasonable  here  to  insist  on  our  tak- 
ing the  whole.  Is  a  public  body  to  be  liable 
for  an  injunction  because  they  have  not  acted 
ultra  vires  ?  Aldis  v.  CorporaHon  of  the  City  of 
Loiuion  (uM  (up.)  covers  tlus  case.  Assuming  the 
dicta  in  the  case  cited  against  us  to  be  correct, 
the  facts  here  are  conclusive  : 

LynehT.  Commissionsri  ofBeweri,  54  L.  T.  Bep.  699 ; 
32Ch.Div.72. 

The  plaintiff  did  not  say  here  he  wanted  the 
whole  taken  till  after  the  issue  of  the  writ : 

Femley  v.  Limehouse  District  Board  of  Works,  J.  P. 
26th  TAmj  1900. 

The  plaintiff  must  show  that  the  houses  will  come 
down  with  a  run.  That  cannot  be  shown  here. 
The  Metropolis  Management  Act  1862,  s.  73, 
rives  us  the  power  to  do  what  we  seek  to  do. 
Sect  58  of  the  Act  of  1855  is  applicable.  There 
is  nothing  in  the  Acts  which  says  we  are  to  con- 
aider  the  wishes  of  the  owner  of  the  property. 

Jenkins,  Q^(J.  in  replv. — In  Thomas  v.  Dav)  (vhi 
mp.)  the  Vice-Chanoellor  refused  an  injunction 
although  the  owner  offered  to  sell.  There  is  no 
nction  referring  to  damages  in  the  Act.  Oordon 
V.  Vestry  of  8t.  Mary  Abbotts  [itbi  sup.)  lays  down 
that  in  these  cases  there  ia  an  imaginary  line,  and 
that  on  one  side  of  it  the  obstrudion  exists  and 
on  the  other  it  does  not  Cur.  adv.  vult. 

Aug.  2. — Stibuno,  J.  (after  stating  the  facts, 
cgutanued :) — Now,  this  raises  a  question  of  very 
(ionaderabie  difficulty,  and  which  is  only  partially 
oorered  by  decision.  The  question  has  been 
touched  upon  in  many  cases,  but  has  onlv  been 
dealt  with  specifically  in  one  case  to  wnioh  I 
shall  presently  call  attention.  The  difficult 
anses  m  this  way — that  the  Act  of  Parliament 
with  which  I  have  to  deal  differs  from  the  Lands 
Clauses  Act*  with  which  we  are  more  familiar. 

Vol.  MXXin.,  2184*. 


inasmuch  as  it  does  not  contain  any  provision 
equivalent  to  that,  that  the  promoters  of  the 
undertaking  desiring  to  take  part  shall  if  the 
owner  is  r^idy  and  willing  to  sell  the  whole,  be 
compelled  to  take  the  whole.  The  material 
portions  of  that  Act  are  the  80th  and  82nd 
sections.  The  Act  is  57  Geo.  3,  c.  xxix.  The 
80th  section  runs  as  follows :  "  It  shall  and  may 
be  lawful  to  and  for  the  commisuoners  or  trustees 
or  other  persons  having  the  control  of  the  pave- 
ments of  any  parochul  or  other  district  from 
time  to  time  and  at  all  times  hereafter  to  .  .  , 
widen  any  of    the    streets    .    .    .    within   any 

Earoohial  or  other  district  .  .  .  and  if  any 
ouses,  walls,  buildings,  lands,  tenements,  and 
hereditaments  or  any  part  thereof  shall  t>e 
adjudged  by  the  said  oommissionevB  or  trustees 
or  other  persons  aforesaid  to  project  into,  obstruct, 
or  prevent  them  from  so  .  .  .  widening  the 
said  streets  .  .  .  and  that  the  possession,  ooon- 
pation,  and  purchase  of  such  houses,  walls,  build- 
ings, lands,  tenements,  or  hereditaments  will  be 
neoessaiy  for  that  purpose,  it  shall  and  may  be 
lawful  to  and  for  the  said  commissioners,  &o.,  and 
they  shidl  have  full  power  and  authority  to  treat, 
contract,  and  agree  .  .  .  with  the  several 
owner  or  owners,  occupier  or  occupiers,  of  all  such 
houses,  mills,  buildings,  lands,  tenements,  and 
hereditaments  ...  for  the  purposes  afore- 
said, and  to  pay  for  the  same  such  sum  and  sums 
of  mone^  as  shall  be  upreed  upon  by  the  said 
commissioners,  &o.,  and  the  owner  or  owners, 
occupier  or  occupiers,  thereof  .  .  .  and  to  pull 
down,  use,  sell,  or  dispose  of  such  houses,  walls, 
and  buildings  and  the  materiaJs  thereof  and  lay 
the  sites  thweof  and  also  all  such  other  lands, 
tenements,  and  here^tamente,  or  so  much  thereof 
as  they  the  said  commissioners,  &o.,  shall  think 
proper,  into  the  sud  street"  It  will  be  observed 
that  the  first  portion  of  that  section  speaks  of 
"  houses,  walls,  buildings,  or  any  part  thereof." 
But  both  in  sect  80  and  in  sect  82,  which  confers 
oompulsoi7  power,  the  language  is  simply  "pur- 
chase sucn  house,  lands,  &c."  In  these  oiroum- 
stances  the  question  arises  as  to  whether  the  local 
authority  wiiioh  is  authorised  to  act  under  this 
section  can  compulscnnlT  take  part  of  a  house 
only.  That  question,  after  havmg  been  mooted 
in  many  previous  cases,  came  to  be  considered  in 
the  case  of  Oordon  v.  Vestry  of  8t.  Mcery  Abbotts, 
Kensington  {ubi  sup),  before  the  Divisional  Court 
of  the  Queen's  Beiush,  and  is  binding  on  me.  The 
case  is  reported  (1894)  2  Q.  B.  742,  and  the  hwid- 
note  is  as  follows  :  "  Where  the  authority  having 
control  of  the  streets  in  a  metropolitan  district 
bond  fide  adjudge  that  part  of  a  house  or  building 
obstructs  or  prevents  the  widening  of  a  street 
sects.  80  and  82  of  57  Geo.  3,  c.  29,  give  such 
authority  power  under  some  circumstances  to 
purchase  and  take  compulsorily  such  part  from 
the  owner,  and  he  cannot  require  them  to  take 
the  whole  house  or  building  though  he  be  able 
and  willing  to  sell  and  convey  the  whole  to  them. 
Per  curiam  .-  Sects.  80  and  82  give  the  authority 
power  to  purchase  and  take  compulsorily  part 
only  of  a  house  or  building  where  tne  facts  esta- 
blish that  such  taking  will  not  Involve  a  sub- 
stantial alteration  of  the  character  and  condition 
thereof  so  that  it  can  no  longer  be  occupied  as 
the  kind  of  buildins  it  was  before,  or  that  such 
taking  wiU  not  sensibly  and  substantially  interfere 
with  the  convenience  of  the  occupier  or  render  it 
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necessary  to  make  stmotoral  alterations  in  order 
to  oanjon  a  difFerent  kind  of  boainess  or  one  of  a 
more  bmited  nature  than  that  carried  on  before." 
There  the  case  came  before  the  Divisional  Court 
upon  an  interlocutory  application  for  an  injunction 
such  as  the  daim  is  in  tne  present  action ;  and  the 
court  decided  that  there  was  jurisdiction  to  take 
part  of  a  house  under  certain  rarcnmstances. 
The  reasons  are  given  by  both  the  learned  Jud^s 
■who  formed  the  court — namely,  Cave  and  Collins, 
JJ. — and  a  few  lines  from  the  judgment  of  the 
latter  will  show  the  way  the  case  is  put.  He  sajrs  : 
"  Now,  the  construction  which  ha«  oeen  put  upon 
sect.  80  in  several  cases  is  this  :  In  the  first  part 
of  the  section  there  are  the  words  '  houses,  walls, 
buildings,  or  any  part  thereof,'  and  the  section 
contemplates  that  the  adjudication  made  by  the 
commissioners,  both  as  to  the  fact  of  obstruction 
and  as  to  the  necessity  of  purchase,  may  be 
limited  to  a  part.  That  is  arrived  at  by  con- 
struing the  subsequent  words  '  such  houses, 
walls,  buildings,  lands.  Sic.,'  as  embracing  the 
'  houses,  walls,  buildings,  lands,  Ac.,  or  any  part 
thereof '  pi-eviously  mentioned.  Following  that  out, 
sect.  81  deals  simply  with  the  case  of  persons  in- 
oai>acitated  to  treat,  but  the  subject-matter  is  the 
same  as  in  sect.  80.  Sect.  80,  which  gives  the 
compulsory  powers,  deals  with  the  case  of  persons 
unable  by  absence  or  unwilling  to  treat;  but  the 
subject-matter  is  again  simply  referred  to  as 
'  such  houses,  buildings,  lands,  &c.,'  thus  carrying 
on  throngh  tlie  three  sections  the  initial  definition 
of  that  which  the  commissioners  may  consider  and 
deal  with — namely, '  houses,  buildings,  lands,  &c., 
or  any  part  thereoif.'  I  think,  therofore,  that  it 
cannot  be  successfully  argued  to-day  that  the 
construction  which  has  been  put  upon  sect.  80 
does  not  apply  to  sect.  82,  because  sect.  80  has 
hitiierto  been  considered  apart  from  sect.  82." 
Now,  the  court  having  arrived  at  that  conclusion, 
refused  to  grant  an  interlocutory  injunction. 
But  the  court  proceeded  to  express  the  view  it 
entertained  as  to  the  state  of  the  law  in  a  way 
which  it  appears  to  me  I  am  not  at  liberty  to  dis- 
regard. Ic  was  sugeested  that,  having  come  to 
that  conclusion,  the  kgal  effect  as  to  the  construc- 
tion of  the  Act  was  this — that  the  local  authority, 
being  at  liberty  to  take  part  of  a  house,  was  bound, 
to  give  under  sect.  82  proper  compensation.  That 
that  compensation  would  include  the  value,  first,  of 
all  the  piece  of  land  which  was  taken ;  second,  the 
sums  which  were  paid  or  were  necessary  to  be 
expended  by  the  owner  in  order  to  put  right  any 
damage  caused  by  severance ;  and,  third,  any 
diminution  in  the  value  of  the  land  left  in  the 
hands  of  the  owners.  That  was  not  the  view, 
however,  taken  by  the  two  learned  judges  who 
decided  that  case,  because  they  expressed  the 
limitation  they  put  upon  the  construction,  which 
shows  that  in  their  judgment  it  was  not  so. 
Cave,  J.  says :  "  You  may  divide  a  piece  of  land 
and  make  of  it  two  pieoes  of  land  and  each  is  land 
for  all  purposes,  but  you  cannot  divide  a  house 
and  make  of  it  two  houses ;  you  get  something 
which  is  not  a  house.  If  you  ta.ke  half  of  a  build- 
ing occupied  as  a  tavern,  you  do  not  take  a  tavern 
and  leave  a  tavern;  you  take  part  of  a  whole 
thing  and  leave  the  other  part  of  that  whole  thing 
for  tne  previous  owner  of  the  whole.  So  far  as  I 
can  see,  the  Act  does  not  contemplate  that  that 
shall  be  done ;  it  does  not  contemplate  that  pari-, 
of  a  house  may  be  taken  in  the  sense  that  the 


owner  shall  be  left  with  something  which  is  not  a 
house,  which  cannot  be  used  for  the  pnrpoae  tar 
which  the  house  was  used  before,  and  which  is 
essentially  different  in  ito  character  and  condition 
from  what  the  house  was  before.  If  that  were  t^e 
case  made  out  here,  I  should  be  clearly  of  opinion 
that  the  Act  of  Parliament  did  not  enable  a 
portion  of  the  house  in  that  sense  to  be  taken,  and 
that  the  whole  house  must  be  taken  by 
the  vestry."  A  littie  later  on  he  says : 
"  I  am  of  opinion,  however,  that  it  is  not  enough 
to  say,  as  was  urged  in  the  argument  addressed 
to  us  on  behalf  of  the  plaintiffs,  that  any  inter- 
ference with  a  house  which  will  have  the  effect  of 
requiring  alterations  to  be  made,  and  of  diminish- 
ing the  value  of  the  premises  to  some,  however 
simdl,  extent,  is  of  itself  alone  suffident  to  cast 
upon  the  vestry  the  necessity  of  taking  the  whole 
house  or  foregoing  the  improvement  which  they 
think  is  necessary.  But,  on  the  other  hand,  u 
what  the  vestry  propose  to  do  will  have  the  eff^ 
of  so  altering  the  character  and  condition  of  the 
house  that  it  can  no  longer  be  occupied  as  the 
kind  of  structure  it  was  before,  then  I  am  of 
opinion  that  the  vestry  are  proposing  to  do  some- 
thing which  the  law  does  not  enaole  them  to 
compel  the  owner  of  the  house  to  accede  to.  If, 
for  instance,  the  occupation  of  the  house  cannot 
be  carried  on  as  it  was  before — ^if  so  much  wUl  be 
taken  as  to  render  it  necessary  to  make  structural 
altwations  in  the  rest  of  the  house  in  order  to 
adapt  it  to  a  different  kind  of  business,  or  one  of 
a  more  limited  nature,  so  that  it  would  be  difficult 
to  assess  the  compensation  to  be  awarded  having 
regwd  to  the  effect  which  would  be  produced — 
then  I  should  say  that  the  vestry  would  have 
no  power  to  force  upon  the  owner  the  taking  of  a 
portion  of  his  house.  But  if,  notwithstanding  the 
alteration,  the  business  can  be  carried  on  aa 
before,  and  if  diminution  of  the  size  of  the  cellar 
will  not  interfere  sensibly  and  substantially  with 
the  convenience  of  the  occupiers  and  with  the  use 
of  the  house  as  it  is  used  at  present,  then  I  should 
say  that  the  case  is  one  in  which  the  vestrv  have 
power  to  take  the  portion  of  the  house  which  they 
are  seeking  to  take."  In  that  case  what  was 
sought  to  oe  taken  was  a  porch  and  a  cellar. 
Col&is,  J.  says :  "  It  is  not  enough  to  oust  the 
jurisdiction  of  the  vestry  to  say  simply  that  the 
structure  sought  to  be  removed  caimot  be  teken 
and  removed  without  altering  the  appearanoe  of 
the  premises  and  involving  alterations  thereto,  and 
that  the  taking  of  the  land  will  diminish  the  value 
of  the  Town  Hall  tevem  to  the  plaintiffs.  Thoae 
facte  are  not,  in  my  opinion,  sumcient  to  destroy 
the  right  of  the  vestry.  There  must,  however, 
I  think,  be  the  distinction  in  point  of  tact 
which  has  abeady  been  pointed  out  between  land 
and  a  house.  Land  is  oy  ite  nature  capable  of 
being  divided ;  a  house  is  prima  fousie  a  unit  in- 
capable of  division  ;  but  there  are  cases  in  which 
it  would  be  impossible  to  say  that  a  portion  of  a 
house  might  not  be  cut  off  without  destroying  the 
identity  of  the  house  itself.  If  a  particular  part 
of  a  house  can  be  indicated  which  the  vestry 
bond  fide  finds  is  the  only  part  which  obstructe  the 
improvement,  and  that  part  is  separable  from  the 
house,  so  that  it  can  be  removed  without  deetroy- 
ing  the  house  as  a  house,  then  I  should  say  that 
there  is  nothing  to  prevent  the  vestry  from  oom- 
pulsorily  teking  that  part  only.  If,  on  the  other 
hand,  the  thing,  in  respeot  of  which  they  form 
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'  their  judgment  that  it  obstmote  and  ia  iieoM8ar7  to 
lie  remorodiiB  so  indiuolnbiy  linked  with  the  whole 
fabric  of  the  honse  that,  in  the  opinion  of  the  jury, 
it  cannot  be  ramoved  witiurat  practically  desboTinf 
the  identity  of  the  honee  as  a  hoaae,  then  I  think 
tiie  Twtzy  are  not  to  say  that  'part  thereof '  only 
obetmots,  or  that '  part  thereof  onl^  is  necessary 
to  be  removed  for  the  purpose  of  improrement. 
Under  those oircnmstanoes,Iam of  opinion  thatthe 
vastly  coTild  not  stop  shcnrt  of  taking  the  whole." 
17ow,  as  I  have  saidj  I  tlunk  my  daty  is  to  give 
efEaot  to  that  exposition  of  the  law.  The  result 
at  it  seems  to  be  this — that  a  limitation  must  be 
placed  upon  the  word  "part."  If  the  local 
authority  desiree  to  take  part  of  a  house,  the 
portion  taken  most  be  something  which  can 
clearly  be  called  a  part.  If,  for  example,  a  porch, 
a  conservatory,  or  a  cellar  is  taken,  which  can  be 
removed  without  substantialiy  altering  or  destroy- 
ing the  house  as  a  house,  AMwr^Ung  to  tiiat  derasion 
that  can  be  taken.  But  if  a  substantial  part  be 
taken  by  the  authorily ,  or  if  the,  use  of  the  house  is 
substantially  injured  so  that  it  can  no  longer  be 
enjoyed  as  it  was  before,  then  it  seems  to  me  to  be 
laid  down  that  the  whole  must  be  taken.  Now,  in 
tiie  present  caae,  in  the  front  no  more  than  4ft. 
are  to  be  taken.  But,  even  if  the  owner  replace 
the  front  wall,  the  shops  would  be  substantially 
reduced  in  size.  It  is  said  that  the  back  parlour 
could  be  thrown  into  the  shop  and  another  room 
behind  be  used  as  a  parlour,  and  so  on.  Still,  if 
that  were  done,  the  house  is  no  longer  so  adapted 
to  the  special  use  and  t^  same  purpose  as  before. 
la  my  judgment  I  must  follow  the  law  as  laid 
down  br  the  Queen's  Bench  Division,  and  the 
plaintiff  is,  I  thmk,  entitled  to  say  that  the  vestiy 
ahall  take  the  whole  of  these  hounes.  But  it  was 
oontended  that  the  plaintiff  had  lost  his  right  by 
reason  of  what  took  place  between  him  and  the 
vestry.  No  doubt  he  did  enter  into  negotiations 
with  the  vestry.  No  doubt— -as  it  appears  to  me — 
be  contemplated  that  some  day  or  other  these 
bouses  would  be  pidled  down  and  rebuilt,  and  there 
ia  evidence  to  show  that  a  new  owner  who  acquired 
it  would  probably  so  deal  with  the  property.  It 
Bcems  to  me  as  regards  the  negotiations  that 
thOT  simply  came  to  this — ^that  the  plaintiff  was 
willing  to  sell  a  portion  of  the  property  on  certain 
terms  which  were  not  acceded  to,  and  tiierefore 
be  said  that  he  desired  to  fall  back  on  his  legal 
ril^ts.  That  would  explain  his  position  as  regards 
bis  intention  to  rebuild.  I  have  no  doubt  he 
oootemplated  that  earlier  or  later  these  houses 
would  oe  rebuilt  But  the  owner  of  property, 
according  to  the  law  of  this  country,  is  at  bberfy 
to  deal  with  it  at  whatever  time  he  finds  suitable, 
and  if  the  vestry  desire  to  anticipate  the  period 
at  which  the  owner  is  willing  to  do  this,  it  seems 
to  me  that  they  must  follow  the  course  pointed 
out  by  the  law.  Under  all  the  oiroamstances,  I 
cannot  say  that  the  plaintiff  has  deprived  himself 
of  the  lc»al  rig;ht  to  which,  as  I  have  already 
stated,  he  is  entitied  to  compel  the  vestry  to  take 
the  whole  of  the  houses.  Consequently  there 
ongfat  to  be  an  injunction  as  asked,  the  costs  to 
follow  tiw  event. 
Solicitors :  /.  E.  Moore ;  J.  H.  Sortin. 


Jvly  17  and  Aug.  7. 

(Before  Stiblino,  J.) 

SouciTOB  TO  THB  Tbkasvbt  V.  Lbwis.  (a) 

Donatio  mortis  causa — VaUdUy — Doeument  giving 
everything  to  L.  to  pa/y  thoreout  fwnerai  and 
teataimeiUary  aaepenss*  and  debts  and  certain 
tvms  to  ehariUee  and  persons — Subsequent  in- 
strueiivns  as  to  deposit  note,  shares,  notes,  and 
gold. 

S,  I),  shorfijf  before  her  death  executed  a  loritten 
doeument  whireby  she  gave  everything  to  L.  to 
pay  thereout  hw  funeral  and  testamentary 
expenses  and  debts,  and  certain  sums  to  charities 
and  persons.  She  subsequently  verbtMy  re- 
quested L.  to  taJee  charge  of  a  deposit  note,  certi- 
jieates  of  shares,  notes,  and  gold. 

Held,  as  to  the  deposit  note,  that,  having  regard  to 
what  had  prevtotuly  taken  place,  her  intention 
VMS  Oiat  if  should  be  dealt  with  as  part  of  the 
amoimt  to  be  disposed  of,  and  that  she  intended 
to  retain  the  dominion  over  it  during  her  life. 
That  therefore  there  was  no  valid  donatio  mortis 
causa.  Nor  teas  there  such  a  donatio  as  regtuded 
the  other  property. 

Thb  plaintiff  in  this  case  was  the  legal  personal 
representative  of  a  Mrs.  Dash,  who  died  at  Bristol 
on  the  31st  Jan.  1899  intestate. 

The  object  of  the  action  was  to  recover  from 
the  defendant  Lewis  property  of  a  considerable 
amount  to  which  he  claimed  to  be  entitied  under 
a  doncMo  mortis  eausa  made  by  the  lady  shortly 
before  her  death.  The  other  ddFendants  were  tite 
representatives  of  certain  charitable  institutions, 
who  claimed  that  they  were  interested  in  the 
property  ^ven  to  Lewis.  The  question  was 
whnther  a  valid  donatio  mortis  causa  had  been 
made. 

Mrs.  Daah  was  bom  about  1812  and  was  twice 
married,  being  a  widow  for  the  second  time  about 
twenty  years  ago.  She  derived  from  her  second 
hnsband,  Mr.  Dash,  a  considerable  fortune.  The 
defendant  Lewis,  whose  integrity  and  straight- 
forwardness was  beyond  dispute,  realised  the 
husband's  property  for  her,  and  afterwards  man- 
aged her  amurs.  He  was  in  the  habit  of  seeing 
her  once  a  week,  on  Thursdav  evenings.  He  bold 
her  she  ought  to  make  a  will,  but  she  always  re- 
fused, one  reason  being  that  she  objected  to  the 
payment  of  the  death  duties,  and  she  did  not  wish 
her  means  to  be  known.  Some  months  before  hei- 
death  she  said  she  had  been  thinking  over  how  the 
property  was  to  be  disposed  of,  but  she  gave  no 
mstructionsto  tiie  defendant  with  reference  thereto 
at  that  time. 

On  the  26th  Jan.  1899  when  the  defendant 
called  he  found  her  very  ill.  What  took  place 
then  was  stated  in  a  written  statement  <h  the 
defendant  which  was  put  in  evidence  by  tiie 
Attorney- Ceneral.  The  lady  took  a  piece  of  paper 
out  of  one  of  her  books,  and  insisted  on  the  defen- 
dant writing  down  what  she  told  him.  He  said  it 
would  be  of  no  use.  She  replied:  "If  I  give  every- 
thing to  you,  you  can  do  as  I  wish  with  it."  She 
made  notes  on  several  small  pieces  of  paper. 
Before  writing  out  the  paper  the  defendant  said 
she  ought  to  have  a  sohcitor.  She  said :  *'  No,  I 
give  you  everything,  and  you  promise  me  you 
will  do  what  I  wish  with  it."  He  wrote  out  the 
piece  of  paper,  which  she  was  not  well  enough  to 
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sign,  and  the  made  a  oroes  on  it.    The  paper  was 
in  the  following  terme : 

40,  Hoifleld-ioad,  Bristol,  Jan.  26,  1899.— I,  Eliu 
Basil,  reaidinfr  at  the  abore  address,  do  give  tlie  whole 
of  the  property,  whaterer  it  may  oonsigt  of  at  the  tine 
of  mj  deoeaae,  to  Edwin  Thomas  Lewis,  of  Upton  Lodge, 
Cothiun  Park,  Bristol,  upon  the  distinot  promise  that  he 
win  settle  up  m j  affairs  and  see  to  my  bnrial,  and  wiU 
also  give  the  following  sums  to  the  ohaiiiaes  and  persons 


Then  followed  the  names  and  amounts,  and 
oondnded  with  the  mark  of  Eliza  Dash. 

After  that  had  been  done,  the  defendant  said 
she  said  that  if  he  went  into  the  back  room  he 
would  find  there  a  deposit  note  and  oertain  cer- 
tificates of  shares  in  a  brewery  company.  There 
were  two  kejs  on  the  table,  and  he  went  and  got 
the  deposit  note  for  30,000{.  and  a  certificate  of 
200  five  per  cent,  brewery  shares.  He  brought 
tJiem  down  and  placed  tJiem  in  her  hands.  She 
directed  him  to  take  charge  of  them,  and  said : 
"  If  I  get  better,  of  course  you  will  give  them  back ; 
if  I  do  not,  you  will  know  what  to  do  with  the 
money."    He  then  went  away. 

He  next  saw  her  on  the  30th  Jan.,  when  he 
called  between  5  and  6  p.m.  On  that  occasion 
two  persons  were  in  the  room.  She  said  there 
were  notes  and  gold  in  an  upstair  room. 

On  ttie  following  day  when  he  called  she  was 
stUI  living,  but  smldng  fart.  He  then  went 
upstairs,  and  in  the  presence  of  a  witness  found 
money  of  the  Tslne  of  3002. 

She  died  the  same  eTening,  and  her  property 
had  since  remained  in  the  possession  oi  Mr. 
Lewis.  He  communicated  with  the  Treasniy 
Solicitor  and  disclosed  everything,  and  on  his 
evidence  the  case  depended. 

The  Attomey-Oeneral  (Sir  B.  Finlay),  the 
Sol^eUor-Oeneral  (Sir  E.  Carson),  and  Joyce,  for 
the  plaintiff,  stated  the  case. 

Stoinfen  Sady,  Q.G.  and  C.  Jamet  for  Lewis. — 
The  sole  question  is  whether  the  lady  effectually 
disposed  of  her  property : 

Re  Diaon;  Diifin  v.  I>t#n,  62  L.  T.  Bep.  614 ;  44 
Ch.  Div.  76. 
In  that  case  there  was  a  deposit  note  with  a  form 
of  cheque  indorsed  on  it.    There  may  be  a  trust 
engrafted  on  a  gift.    One  case  of  that  is 

aau  V.  HMi,  8  M.  &  W.  401. 
Xoore  V.  Darion  (4  De  G.  &  Sm.  527)  shows  that 
such  words  as  "  take  charge,"  &c.,  are  insufficient 
to  prevent  it.    This  defendant  is  anxious  to  do 
his  duty  as  regards  the  charities. 

Upjohn,  Q.C.  and  Buehnuuter,  for  the  charities, 
supported  this  argument,  and  cited 
Hambrooke  v.  Bimmoru,  4  Boss.  27. 

The  Attorney -General,  the  Solicitor  General, 
and  Joyce  for  the  plaintiff. — The  cases  cited  are 
irrelevant.  The  defendants'  argument  is  based 
on  a  fallacy.  What  the  lady  meant  to  give  was 
a  transfer  of  the  whole  of  her  property  in  such  a 
way  as  can  only  be  done  by  wilL  If  it  could  be 
done  otherwise  it  would  do  away  with  the  effect 
of  the  Wills  Act.  The  effect  of  the  document  is 
simply  to  make  the  donee  a  trustee  or  executor. 
The  leading  ease  is 

ITord  V.  Twmm,  2  Yes.  sen.  431. 
Since  that  case  there  has  never  been  anything  like 
giving  effect  to  a  nuncupative  will,  so  that  due 


effect  may  be  given  to  the  Wills  Act.  If  th» 
document  had  had  two  witnesses  it  could  have 
been  proved  as  a  will : 

Uatterman  v.  Jfobsrly,  2  Hsgg.  2SS ; 

Be  Rughei,  59  L.  T.  Bep.  586. 

The  case  must  be  proved  clearly  in  order  to 
entitle  the  defendant  to  succeed.  The  civil  law 
required  no  less  than  four  witnesses.  As  to  the 
deposit  note,  we  do  not  say  that  it  is  not  possible 
to  be  a  donaiM  morHt  causa ;  but  it  cannot  be 
taken  here  as  a  distinct  and  independent  gift. 
As  to  the  brewerv  shares,  they  cannot  be  the 
subject  of  such  a  gift : 

JToore  T.  Jfoore,  30  L.  T.  Bap.  752 ;  L.  Bep.  16  Eq. 
474. 
Railway  stock  cannot  be ;  and  in  companies  the 
articles  of  association  require  the  consent  of  the 
transferor  and  transferee.  They  cajinot  be  trans- 
ferred by  mere  deliveiy. 

Eady,  Q.O.  in  reply. — ^What  we  lay  claim  to  is 
property  completely  delivared.  The  argument 
used  on  behalf  of  the  plaintiff  can  be  employed 
in  every  case.  In  all  the  oases  where  the  gift 
failed  uiere  was  no  deliveiy.  Ward  v.  Turner 
(vbi  tup.)  was  an  altogether  different  case,  and  in 
Re  Hughet  {vM.  ntp.)  there  was  no  delivery.  In 
our  case  there  was  delivery,  and  therefore  tha 
pLuntirs  chum  fails.  q^  ^  ,^ 

Aug.  7. — Stibuno,  J.  (after  stating  the  facts, 
continued :) — In  Hitlt  v.  EUlt  (vbi  eup.)  it  was 
laid  down  that  a  donatio--VMrHt  cauea  wul  be  good 
although  oou{>led  with  a  trust,  but,  as  pointed  out 
by  Parke,  B.  in  that  case,  it  offers  a  strong  argu- 
ment that  the  person  did  not  intend  to  make  a 
donatio  mortie  cameo,  but  rather  to  make  the 
donee  an  exeontor  onder  a  nuncupative  wilL 
That  is  one  of  the  main  questions  in  such  oases. 
It  was  put  to  the  jury  in  another  way  by  the 
judge  who  tried  the  case — namely,  whether  it  was 
intended  to  take  effect  at  the  death  of  the  in- 
testate, or  whether  she  intended  to  retain  the 
property  during  her  life.  On  the  question  of  that 
direction  he  referred  to  what  is  established  law — 
namely,  that,  in  order  to  constitute  a  good  donatio 
mortie  cauea,  the  person  must  not  only  part  with 
the  possession,  but  also  with  the  dominion  over 
the  property:  (see  Hawkine  v.  Blewett,  2  Esp. 
N.  G.  0.  663 ;  BiddeU  v.  Dobree,  10  Sim.  24^. 
And  in  deciding  such  an  issue  it  is  obvious  that 
all  the  circumstances  must  be  taken  into  conside- 
ration. The  case  for  the  defence  is  strongest 
with  respect  to  the  deposit  note — ^which  I  will 
proceed  to  consider.  According  to  the  written 
statement  of  Lewis,  Hrs.  Dash  stated  her  in- 
tention to  give  him  everything.  He  was  directed 
to  write  £>wn  what  he  was  told.  He  said  it 
would  be  of  no  use,  and  so  forth.  However,  he 
stfreed  to  write  down  the  statement,  which  was 
that,  subject  to  settling  her  affairs  and  bnrial 
and  paying  certain  sums  to  charities  and  other 
persons,  she  ^ve  him  everything.  Then,  again,  it 
18  clear  that  in  the  written  document  the  greatest 
importance  is  manifested  as  to  paying  regard  to 
the  instructions  by  her  as  to  what  was  intended 
to  be  done.  Over  all  that  property  she  rettuned 
the  power  of  disposaL  Furtiier,  the  document 
was  of  a  testamentary  character,  and  dealt  with 
funeral  and  testamentary  expenses  and  legacies. 
After  writing  the  document  and  seeing  it  signed, 
Mrs.  Dash  directed  Lewis  to  the  pla(»  where  he 
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found  the  deposit  note.  She  took  it  from  him 
and  lianded  it  back  into  his  charge,  and  said:  "  If 
I  get  better,  yon  will,  of  oonrse,  gire  it  back ;  if 
IM^  yon  will  know  what  to  do  with  it.**  It  was 
oontended  that  that  language  might  be  naed  in 
each  a  way  as  to  create  a  donatio  mortit  ttaiua. 
Bnt  it  muBt  be  taken  and  interpreted  bv  what  had 
preTionaly  taken  place.  He  was  to  iaal  with  it 
simply  as  a  part  of  the  sum  to  be  disposed  of, 
over  which  she  had  the  intention  of  reserving 
the  dominion  daring  her  life.  Therefore  there 
-was  no  valid  donatio  mortis  eauaa  of  the  deposit 
note,  and,  as  r^jards  the  other  property,  the  case 
appears  to  me  to  be  dear.  In  my  judgment  the 
piajntj-ff  is  entitled  to  the  relief  he  seeks. 

Upjohn,  Q.G.  referred  to  the  taot  that  his  clients 
-were  charities. 

BnsLLNo,  J. — I  cannot  make  any  order  in 
favoor  of  the  charities.  No  donbt  the  Grown  will 
cansider  that. 

Solimtors:  Treasury  Solicitor;  Arher  and 
Xetoit,  agents  for  Press,  Inship,  and  Press, 
Bristol;  Nisbet,  Daw,  and  Nisbet,  agents  for 
Cooke,  Sons,  and  Duwn,  Bristol. 


Friday,  June  22. 

(Before  Ebexwich,  J.) 

Badham  v.  Williams,  (a) 

StiUeitor— Partnership — Dissolution — Agreement 

not  to  transaet  huttnest  with  original  clients — 

Injunction. 

In  July  1880,  the  plaintif  and  the  defendant 
entered  into  partnership  as  salieitors.  Clause  7 
of  the  partnership  agreement  provided :  "  Either 
parti/  IS  to  be  at  liberty  to  transaet  any  btMtn«M 
«n  hu  own  name  {if  he  wishes  to  do  so),  and  also 
to  transact  any  business  for  any  private  friends, 
■or  poor  persons,  without  charge,  he  in  such 
case  pamng  all  office  out  (f  pocket  expenses." 
Clause  8  provided :  "  Either  party  is  to  be  at 
iiberty  to  terminate  this  agreement  by  three 
•  months'  notice  in  writing  at  any  time,  and  in 
tueh  ease  neither  is  to  transact  any  business  for, 
«r  in  CMy  way  to  itMuenee  business  uiith  any 
clients  who  toers  original  clients  of  the  other. 

No  notice  was  given  to  terminaie  the  partnership, 
but  it  was  dissolved  by  muttud  consent  on  the 
10th  Aug.  1899.  The  plaintif  now  moved  for 
an  iiMunetion. 

Held,  tnat,  notwithstanding  no  notice  was  given,  the 
eighth  dause  of  the  agreemei^  came  into  opera- 
tion when  the  partnership  uxu  dissolved  on  the 
10th  Aug. ;  that  "  original  clients  "  comprised 
those  who  were  clients  of  either  plainiif  or 
defendant  before  they  became  partners,  and  also 
those  for  whom  the  plaintiff  or  defendant  in  pttr- 
tuanee  of  clause  7,  transacted  business  as  for 
prioaie  friends  or  poor  persons. 

HonoN  for  an  ininniotion. 

The  paitiea  in  uiis  action  were  solidtors  carry- 
ing on  business  in  partnership  at  No.  3,  Saltans' 
Hall-coort,  Gannon- street  The  plaintiff,  George 
Badham,  had  been  in  practice  in  London  since 
1858,  and  in  July  ISiO  took  the  defendant, 
Sdward  Warwick  Williams  (who  had  previously 
been  his  derk),  into  i>artner8hip  without  premium. 

(a)  Bepettad  bj  Fkahoib  £.  Adt,  Esq.,  Burimar-at-Law. 


By  an  agreement  dated  the  22nd  July  1880  and 
made  between  Greorge  Badham  of  the  one  put, 
and  Edward  WarwioK  Williams  of  the  other  part, 
it  was  agreed  as  follows  .- 

(1)  Mr.  Wflluuna  ia  to  to  Teoeive  3001.  per  annum  up 
to  the  end  of  the  year  1880,  3S0I.  per  umnm  for  the 
following  two  years,  and  4001.  per  annom  for  the  follow- 
ing two  yean.  From  the  lit  January  1885  (in  lien 
thereof)  Mr.  Williama  ia  to  reoeive  one-fonrth  of  the 
profits  (if  the  bnsineas  shall  have  realised  a  net  profit  of 
not  less  than  16001.  per  ammm  in  the  mean  time)  for  tiie 
next  five  yean,  and  after  that  one-third  of  the  profits. 

(2)  The  oifioea  are  to  belong  to  Mr.  Badham  as  at 
present. 

(3)  In  ease  of  Mr.  Badham'a  death,  Mr.  Williams  ia  to 
take  to  the  bnsineaa  (or  his  share  of  it  as  the  oase  may 
be)  at  two  years'  pnrohase  oalonlated  apon  the  average  di 
the  preceding  thrise  years  or  as  near  as  may  be  npon  the 
beat  estimate  that  can  be  made.  The  amonnt  to  be 
payable  by  eight  half-yearly  instalments  (the  first  at  six 
montha  after  death)  with  interest  at  i  per  cent. 

(4)  Mr.  Savory  to  be  articled  to  Mr.  Williama,  and  (if 
so  desired)  to  be  aasigned  to  Mr.  Badham,  when  he  is 
in  a  position  to  take  another  artioled  olerk. 

(5)  air.  Badham  is  not  to  be  bonnd  to  attend  to  the 
bnsiness  more  than  he  may  think  proper ;  in  faot,  he 
may  leave  it  wholly  or  partially  to  Mr.  Williams  (as  Mr. 
Badham  may  like),  and  Mr.  Williams  i^  to  see  to  the 
whole,  in  sodi  oase  having  any  farther  aasistanoe  in  the 
olBoes  that  he  may  think  neoassary.  Mr.  Badham  is, 
however,  to  be  oonaolted  (if  he  wishes)  jnst  the  same  as 
at  present,  and  to  be  considered  as  the  head  of  the 
firm. 

(6)  The  banking  aooonnt  is  to  be  kept  as  at  present  by 
Mr.  Badham  in  his  own  name ;  in  other  respects  the 
bnsiness  is  to  go  on  on  the  same  footing  as  at 
present. 

(7)  Either  party  is  to  be  at  liberty  to  traasaot  any 
bnainess  in  his  own  name  (if  he  wishes  to  do  so),  and 
also  to  transaot  any  bnainess  for  any  private  friends, 
or  poor  persona  without  charge,  he  in  sooh  oase  pajNng 
aQ  offioe  out  of  pooket  expenses. 

(8)  Either  party  is  to  be  at  liberty  to  terminate  thia 
agreement  by  tfatee  months'  notioe  in  writing  at  any 
tmie,  and  in  sooh  oase  neither  is  to  transact  any  busi- 
ness for,  or  in  any  way  to  inflnenoe  business  with,  any 
olianti  who  were  original  clients  of  tiie  other. 

No  notice  was  given  to  terminate  ttie  partner- 
ship, bnt  it  was  ussolved  by  matoal  consent  on 
the  10th  Aug.  1899. 

Questions  arose  between  the  parties  respecting 
the  meaning  of  "original  clients"  in  clause  8  m 
the  agreement,  and  otherwise,  and  the  plaintiff 
commenced  this  action,  and  now  moved,  among 
other  things,  for  an  injunction  to  restrain  the 
defendant  nom  transacting  any  business  for,  or  in 
any  way  attempting  to  influence  bnsiness  with,  anv 
persons  who  were  original  clients  of  the  plaintiff, 
or  from  otherwise  aotuig  in  breach  of  the  before- 
mentionsd  agreement. 

Benshaw,  Q.G.  and  Stewart  SmUh  for  the 
plaintiff.  —  The  expression  "  original  clients " 
comprises  not  only  those  who  were  the  plaintilFs 
at  the  time  of  the  agreement,  but  others  subse- 
quently introduced  by  him. 

Warrington,  Q.G.  and  Ashworth  James  tat  the 
defendant.  —  The  word  "  original "  practically 
means  "  present,"  and  the  defendant  is  at  liberty 
to  act  for,  and  even  to  solicit,  all  persons  for 
whom  the  firm  acted  subsequentiy  to  the  com- 
mencement of  the  partnership,  except  those  who 
were  actual  clients  of  the  plamtiff  at  the  date  of 
the  agreement    The  8th  clause  of  the  agreement 
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under  the  oircnmstanoes  does  not  applj  at  all,  as 
the  partnership  was  terminated  by  agreement  and 
not  Dy  notice. 

KflKEwiGH,  J. — ^This  was  an  agreement  for 
partnership  between  solicitors  without  limit  as 
regards  time.  Then  by  the  same  agreement  they 
contracted  for  the  possible  termination  of  the 
partnership  at  any  time.  As  I  understand  the 
evideoice,  notice  was  not  reaUy  given — the  three 
months'  notice  in  writing — but  the  parties,  for 
reasons  which  need  not  be  gone  into  and  do 
not  perhaps  appear  on  the  evid^ce  which  has  been 
read  to  me,  agreed  that  the  time  had  oome  when 
they  had  better  separate,  and  as  it  was  more  oon- 
▼enient  to  dissolve  at  a  particular  day  ihej  did 
terminate  the  agreement  by  a  new  contract,  not 
insisting  on  the  three  months'  notice  in  writing, 
thongh  that  was  spoken  of  as  one  of  the  obvious 
ways  of  doing  it.  The  question  is,  whether 
clause  8  applies.  I  have  no  wish  to  be  pedantic 
about  it,  out  I  venture  to  re-asaert  what  I  said 
just  now,  that  the  clause  will  not  read  according 
to  any  strict  rules  of  gnunmar.  There  is  no 
antecedent  which  can  strictly  be  referred  to  as  "  in 
such  case"  so  as  to  nukke  the  clause  read 
grammatically;  but  one  must  endeavour  to  see 
what  was  in  the  contemplation  of  the  parties.  I 
think  it  is  fair  to  read  it  in  this  way :  Either 
piurty  is  to  be  at  liberty  to  terminate  thia  agree- 
ment. If  the  agreement  is  terminated  in  pur- 
suance of  this  lib^iy,  that  is  to  be  done,  if  it  is  to 
be  done  strictly,  by  three  months'  notice  in 
writing  at  any  time,  and  "  in  such  case,"  that  is 
if  the  partnership  is  terminated  under  this  liberty, 
then  such  and  such  consequences  shall  follow. 
The  partners  were  at  liberty  by  parole  to  alter 
that  clause  in  anv  wav  they  pleased.  They  were 
at  liberty  to  say  that  that  three  months'  notice  in 
wri&ig  should  not  apply ;  that  instead  of  three 
months'  notice,  six  months'  notice  should  be 
given,  or  that  no  notice  should  be  given,  or  that  a 
notice  purporting  to  be  three  months',  but  not 
being  strictly  thne  months',  should  be  treated  as 
three  months'  notice,  and  according  to  the  de- 
fendant's contention,  in  any  of  the  oases  I  have 
just  mentioned,  the  clause  would  not  operate  at 
alL  That  seems  to  me  to  be  a  monstrous  conclu- 
sion and  not  one  which  I  ought  to  adopt  unless  I 
am  forced  to  it,  which  I  think  I  am  not.  I  think 
that  substantially  the  partnership  came  to  an  end 
under  that  liberty,  that  it  was  really  a  consent. 
Neither  party  gave  the  notice,  they  agreed  there 
should  be  a  termination,  and  it  was  done  under 
that  liberty  to  terminate  the  partnership,  which 
otherwise  would  have  gone  on  aooordingto  the 
terms  of  the  agreement,  for  ever.  I  think,  there- 
fore, that  on  the  fair  construction  of  the 
8th  clause  it  came  into  operation  when  the 
partnership  was  dissolved  on  the  10th  Aug.  Now, 
then,  what  is  the  meaning  of  "  original  clients  "PI 
have  no  doubt  that  it  refers,  to  begin  with,  to  those 
who  were  clients  of  either  Mr.  fiadham  or  Mr. 
Williams  before  they  became  partners,  that  is — 
and  that  gives  a  very  good  meaning  to  the  word 
"  original  — those  who  were  in  9ie  origin  of 
things  before  the  partnership,  the  clients  of  either 
one  or  the  other.  There  is  no  difficulty  about 
that.  I  think  one  ought  not,  if  one  can  see  a 
different  construction,  to  limit  it  to  that,  because, 
as  I  have  mentioned,  the  partnership  contem- 
plated was  one  of  indefinite  duration,  and 
it    might    have    gone    on    for  a  great   many 


years,  although  it  might  have  been  disscdved 
immeidiately  after  its  inception.  Still,  it  is  a 
harsh  oonstruotion  to  say  that  only  those  who 
were  clients  in  JulylBSO  were  to  be  treated  as 
"  original  clients."  The  7tii  clause  seems  to  me 
to  give  a  way  out  of  the  difficulty.  Those  for 
whom  Mr.  Badham  or  Mr.  Williams  in  pursuance 
of  that  clause  transacted  buainesa  as  for  private 
friends  or  for  poor  petwms  were  his  clients 
according  to  the  terms  of  the  artiolea.  The 
profits  would,  of  oourse,  oome  into  the  joint 
account,  but  paying,  as  stipulated,  the  office  out- 
of-pocket  expenses.  But  uiere  you  have  possible 
clients  of  either  one  or  the  other.  What  other 
possible  clients  are  there  ?  I  can  see  none.  _  Two 
solicitors  carrying  on  business  in  partnerslup  no 
doubt  act  as  l)etween  themselves  and  their  ohents, 
and  are  supposed  to  act  severally  and  quite  apart 
from  the  other  partner.  But  they  are  not  the 
clients  of  the  one  solicitor,  they  are  the  clients  of 
the  firm.  They  are  neither  clients  nor  "  original 
clients"  of  anv  particular  partner;  and  theure  is 
no  point  of  time  at  which  a  client  of  the  firm 
oouM  be  said  to  be  a  client  of  the  particular 
partner,  because  the  relation  of  solicitor  and  client 
dates  from  the  retainer,  and  the  retainer,  if  given 
to  a  particular  partner,  must  by  force  of  his  agree- 
ment with  his  partner  be  accepted  on  behaiif  of 
the  firm,  so  that  there  is  no  tune  at  whioh  any 
client  is  a  client  of  a  particular  partner ;  he  must 
throughout  be  the  client  of  the  firm.  It  seems  to 
me  that  it  would  be  right  to  include  those  men- 
tioned in  clause  7  as  well  as  those  who  were 
striotiy  "  original  clients  "  of  Mr.  Badham  or  Mr. 
Williams,  as  the  case  may  be,  but  that  I  ought 
not  to  extend  it. 

Solicitors :    Ooldring  and  Philips  ;    Davidtotk 
and  Morrisa. 


July  27,  28,  and  Aug.  3. 

(Before  Kbkbwich,  J.) 

Be  Tkkasubx  ;  Wiij>  v.  Stanhak.  (a) 

Estate  duty — Appointed  fund — Beiiduary  eetafe 
— Executors  as  such — Testamentary  expense^^ 
Finance  Act  1894  (57  <£  58  Viet.  e.  30),  ».  9  (1). 

Summons  by  the  executors  of  the  will  of  Mrs.  T., 
vjidow,  deceased,  to  determine  the  queeUon 
whether  the  estate  duiy,  payable  on  the  deaih  of 
the  testatrix  in  respect  of  property  appointed  by 
her  wili  under  the  power  of  a^^pointment  vetted 
in  her  by  the  will  of  her  father  ought  to  be  paid 
out  of  the  appointed  fund,  or  out  of  the  resiwutry 
estate. 

In  1894  Mrs.  T.  by  her  will  made  a  valid  appoint, 
ment  of  the  fund  to  her  exeeuiore  in  truetjor  A. 
and  B.  as  tenants  in  common  in  equal  shares^ 
and  gave  the  residue  of  her  real  and  personal 
estate  to  her  trustees  upon  trust  for  sale  and 
conversion,  and  to  divide  the  proceeds,  after 
paying  her  funeral  and  testamentary  expense* 
and  debts,  among  other  persons. 

Held,  that  the  appointed  fwnd  did  not  poM  to  the 
executors  as  such,  but  to  the  executors  as  trustees;, 
the  expression  "  testamentary  expenses,"  however^ 
included  the  estate  duty,  which  must  ther^ore  he- 
home  by  the  residuary  estate. 

This  was  an  orieinating  summons  taken  out  by 

James  Anstey  Wild  and  George  Glordon  Stanham^ 

(a)  Baported  b;  F&uiois  E.  ADT,  Esq.,  Burtgter.«t-l«v. 


Digitized  by 


Google 


Oet.  e,  1900.] 


THE  LAW  TIMES. 


[Vol.  Lxxxm.— 143 


Ohah.  Dr?.] 


Be  TaxAsuBX;  Wild  v.  Stanhah. 


[Ohah.  Dit. 


the  executors  of  the  trill  of  the  late  Sarah  Hatt 
Treasure,  to  determine  the  following  questions: 

(1)  "Whether  the  estate  duty,  payaole  on  the 
death  of  the  testatrix  in  respect  of  property 
appointed  by  her  will  under  the  power  of  appoint- 
ment vested  in  her  by  the  will  of  ner  fathei-  James 
WHd,  deceased,  ought  to  be  borne  and  paid  by  and 
out  of  the  property  so  appointed,  or  whether  the 
same  ought  to  be  borne  and  paid  by  and  out  of 
tiie  residuaiy  estate  of  the  testatrix.  The  testa- 
trix Mrs.  Treasure  had  a  power  of  appointment 
nnder  the  will  of  her  father  James  Wild  over  one- 
third  of  his  property. 

By  her  will,  made  the  26th  Feb.  1894,  Mrs. 
Treasure  appointed  the  plamtifEs  executors  and 
imsteee  of  ner  will,  and  directed  and  appointed 
that  all  the  property  or  share  or  shares  of  pro- 
peri7  to  which  any  power  of  appointment,  whether 
general  or  special,  rested  in  her  under  the  will 
of  her  father,  the  said  James  Wild,  extended, 
should  be  h^d  upon  trust  for  the  plaintiff  James 
Anatey  Wild  and  the  defendant  Mrs.  Elizabeth 
Phillips  Stanham  as  tenants  in  common  in  equal 
shares,  and  the  testatrix  sare  the  residue  of  ner 
real  and  personal  estate  to  ner  trustees  upon  trust 
for  sale  and  conversion,  and  to  divide  the  proceeds, 
after  paying  her  fnnfflial  and  testamentary  ex- 
penses and  debts  and  legacies,  among  other 
persons. 

Mrs.  Treasure  died  on  the  6th  May  1899,  and 
the  will  was  proved  by  the  plaintiffs. 

Sect.  9  (1)  of  the  Finance  Act  1894  provides 
that 

A  rateable  part  of  the  estate  duty  on  an  estate,  in 
proportion  to  the  value  of  any  property  wfaiob  does  not 
paai  to  the  ezeontor  as  anoh,  shall  be  a  first  charge  on 
the  property  in  reapeot  of  which  duty  is  leviable ;  pro- 
vided that  the  property  shall  not  be  so  chargeable  as 
aigatast  a  bond  fide  purchaser  thereof  for  valnable  otm- 
'    I  withont  notice. 


John  Dixon  for  the  executors  and  trustees. 

P.  0.  Lawrence,  Q.C.  and  W.  M,  Cann  for  the 
appointees. — It  was  decided  in  another  action  that 
Mrs.  Treasure  validly  executed  the  power  of  ap- 
pointment given  to  her  under  the  will  of  her 
tather  James  Wild.  The  whole  of  the  property 
under  this  will  must  be  treated  as  personalty. 
There  was  a  direction  in  the  will  to  pay  the 
"  testamentary  expenses  "  out  of  the  residue,  and 
testamentary  expenses  include  estate  duty : 

Be  Clemow;   Teo  v.  Clemow,  82  L.  T.  Bep.  550; 
(1900)  2  Ch.  182. 

Be  Ctdverheuie ;  Cook  v.  CtdverhoTue  (74  L.  T. 
Berp.  347 ;  (1896)  2  Ch.  251)  is  in  favour  of  this 
view.  The  question  is.  Does  the  property  appointed 
go  to  the  executor  "  as  such  "  under  sect.  9  (X)  of 
the  Finance  Act  1894  ?  We  contend  that  it  does, 
and  the  estate  duty  is  payable  out  of  the  residuary 
estate: 

Williams  on  Executors,  9th  edit.,  p.  1550  ; 

Be  Hoilrin'i  Tnuti,  35  L.  T.  Bep.  935 ;    6  Ch.  Biv. 

281; 
Finaaoe  Act  1894,  ss.  2,  6  (2),  22 ; 
Be  Boyd;  Kelly  v.  Boyd,  77  L.  T.  Bep.  76;  (1897) 

2Ch.  232; 

Coatm  V.  Rowland,  70  L.  T.  Bep.  89  ;  (1894)  1  Ch. 

406. 

Warrington,    Q.C.    and    W.  A.  Peek  for  the 

residnaiy  l^atees. — The  old  probate  duty  would 

have  been  paid  out  of  the  appointed  fund.    No 

change  of  incidence  was  intended  by  the  Finance 


Act  1894 :  (Hanson's  Death  Duties,  4th  edit., 
p.  272).  By  23  Vict  o.  15,  as.  4  and  5,  the  liabiH^ 
to  probate  duty  was  extended  to  property  over 
which  the  deceased  had  a  general  power  of 
appointment : 

Drake  v.  Attorney-General,  10  CI.  A  F.  257 ; 
BePhilbriees  TrveU,  12  L.  T.  Bep.  261. 

In  Be  Clemow  the  direction  was  special  to  pay  the 
testamentary  expenses  of  another  person,  and  the 
case  does  not  apply. 

P.  0.  Lav>rence,  Q.C.  replied,    ^^  „^  ^, 

Kebhewich,  J. — The  argument  on  behalf  of 
those  interested  in  the  residuary  estate  who  desire 
to  throw  the  burden  of  the  estate  duty  on  the 
appointed  fund,  was  mainly  directed  to  the  con- 
struction of  sect.  9,  sub-sect.  1  of  the  Finance  Act 
1894,  or  rather  to  its  application  to  the  case  in 
hand.  In  my  opinion  the  appointed  fund  did  not 
pass  to  the  executors  as  such.  I  have  arrived  at 
this  opinion  indejpendently  of  the  law  as  it  stood 
before  the  date  of  the  Finance  Act,  and  to  which  I 
do  not  propose  further  to  refer,  but  the  argumehta 
founded  on  that  state  of  the  law  go  to  confirm  it. 
The  position  of  executors  under  a  will  exercising  a 
general  power  of  appointment  must  be  treated  as 
settled  by  Be  HosMn's  Truttt  (35  L.  T.  Bep.  935 ; 
6  Ch.  Div.  281)  and  fie  Philbrick's  TrusU  (12  L.  T. 
Bep.  261),  which  was  there  referred  to  by  Sir 
George  Jessel,  MJEl.,  and  havine  regard  to  what 
was  said  by  James,  L.J.  in  Be  Hoekin's  Trusts,  no 
distinction  can  be  made  between  a  power  given 
to  a  married  woman  and  one  given  to  any  other 
persozL  In  Be  Philbrick's  Trusts  Sir  Joim 
Bomilly  explained  that  when  a  married  woman 
made  a  wiU  in  exercise  of  a  power  and  appointed 
executors,  inasmuch  as  she  could  only  make  her 
will  by  virtue  of  the  power,  and  could  only  have 
appointed  the  executors  for  the  purpose  of 
administering  the  appointed  property,  she  must 
be  considered  to  have  appointed  the  property  to 
the  executors  ab  trustees.  Let  me  repeat  that 
after  what  was  said  by  James,  L.J.  in  Be  Soskin's 
Trusts,  this  must  be  treated  as  applicable  to  a 
power  ezeroiaed  by  any  other  person,  notwith- 
standing that  what  was  said  by  Sir  John 
Bomilly  is  in  language  and  in  substance  not 
strictly  applicable  to  such  a  case.  It  was  argued 
that  executors  appointed  by  will  exercising  a 
g^eral  power  could  not  be  held  responsible  if 
they  did  not  look  after  the  administration  of  the 
fund  and  it  was  unfortunately  lost,  because  they 
are  onlv  bound  to  require  payment  of  the  fund  to 
them  if  required  for  the  purposes  of  the  will.  I 
do  not  wish  to  conclude  the  question  of  their 
responsibility,  but  there  is  certainly  room  for 
contending  that  this  argument  is  not  consistent 
with  the  doctrine  laid  down  in  the  cases 
cited.  Nevertheless,  it  seems  to  me  that  the 
appointed  fund  does  not  pass  to  the  executors  as 
such,  and  certainly  Be  Cvlverhouse ;  Cook  v. 
Culverhonse  (74  L.  T.  Bep.  347 ;  (1896)  2  Ch.  251) 
does  not  decide  that  it  does.  There  the  property 
in  question  was  leasehold  specifically  bequeathed, 
and  the  judgment  proceeded  on  the  title  of  the 
executor  as  explained  in  the  passage  in  Williams 
on  Executors  there  cited.  Where  there  is  an 
appointed  fund  on  the  other  hand,  the  executors 
do  not  take  it  by  virtue  of  their  office ;  but 
because,  to  again  quote  Sir  John  Bomilly's  lan- 
guage, the  donee  of  the  power  must  be  considered 
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to  have  appointed  the  propertr  to  the  ezecntors 
as  trasteea.  On  this  point,  therefore,  I  am  in 
favour  of  those  who  say  that  the  estate  dnty  must 
be  charged  on  the  appointed  fund.  On  the  other 
question,  namely,  whether  the  estate  duty  falls 
within  the  deeoription  of  "  testamentary  expenses," 
and  must  therefore  be  paid  out  of  the  reaidnaijy 
estate,  I  am  in  favour  of  those  who  say  that  it 
must  be  so  paid.    I  must  in  this  follow  my  own 

E'  sent  in  Be  Clemow ;  Yeo  v.  Clemoui  (82  L.  T. 
550;  (1900)  2  Ch.  182).  It  was  attempted 
tinguish  that  case  on  the  ground  that  tinere 
the  direction  was  to  pay  the  testamentaiy  ex- 
penses of  another  person.  That  is  true,  and  the 
distinction  ia  of  importance  witii  rdferenoe  to  one 
of  the  points  argued  and  decided  in  that  case,  but 
aa  regards  the  point  with  which  I  am  dealing  here 
my  judgment  was  based  entirely  on  the  reasoning 
ila,t,  aa  payment  of  estate  duty  was  essential  to 
obtaining  a  grant  of  probate  that  duty  must  be 
considereid  as  much  a  testamentary  expense  as 
amy  other  payment  necessarily  or  properly  inonrred 
by  the  executors  for  that  purpose. 

Solicitors:    Wild    and    Wild ;    Crawford    and 
Chester. 


Thunday,  July  19. 
(Before  Kekewich,  J.) 

HlIJ>E8HaiKBK      V.     W.     AND     F. 

Limited,  (a) 
Copyright  —  PenaUiee  —  Separate 


Faulknkb 

offences  — 


'ELm^-Fra<,iono/a  «.^K«.  .^. 
Copyright  Act  1862  (25  i  26  Viet.  e.  68), 
M.  6,  8. 

Summons  to  fix  the  amovmt  o^  the  penaltiea  pay- 
dble  under  sect  6  of  the  Fine  Art*  Copyright 
Act  1862  for  infringemetU  of  eopyrighi.  A 
miUion  copies  valued  at  about  1001.  had  been 
diatribuied. 

Held,  that  the  distribution  of  each  copy  loas  a  sepa- 
rate offence,  and  that  me  minxmum  penalty 
which  the  court  could  impose  for  each  offence  was 
one  farthing. 

Is  an  action  brought  by  Albert  Hildesheimer,  the 
plaintifE,  to  reatxam  W.  and  F.  Faullcner  Limited 
and  Sir  Joaepli  Canaton  and  Sons  Limited,  the 
defendants,  from  infringing  bis  copyright  in  twelve 
pictures,  judgment  was  given  for  the  plaintiff,  and 
by  an  order  dated  the  22nd  May  1900  it  was 
ordered  that  the  defendanta  W.  and  F.  Faulkner 
Limited,  their  aervanta  and  agents,  ahoold  be  per- 
petually restrained  from  aelling  or  distributing  in 
their  packeta  of  cigarettes  prints  of  the  twelve 
pictures.  And  it  was  ordei«d  that  an  inquiry 
should  be  made  how  many  copies  of  the  said 
pictures  printed  by  the  defendants  Sir  Joseph 
Oanstoa  and  Sons  Limited  delivered  to  the  defen- 
danta W.  and  F.  Faulkner  Limited  have  since 
the  8th  Julyl899  been  put  in  circulation  by  the 
-defendants  W.  and  F.  Faulkner  Limited. 

The  defendants  Sir  Joseph  Causton  and  Sons 
Limited  were  ordered  to  pay  the  plaintiff  22.  as 
damages. 

In  pursuaaoe  of  thia  order  the  master 
certified  that  1,012,600  copies  of  the  twelve 
pictures  had  since  the  8th  July  1900  been  put  in 
oircnlation  by  the  defendanta  W.  and  F.  Faulkner 
Limited. 

(a)  Beported  by  C.  F.  Ddmcab,  Xaq.,  Baniatar-kt-Law. 


Thia  was  a  summons  taken  out  by  the  pluntiff 
asking  that  the  defendants  W.  and  F.  Faulkner 
Limited  might  be  ordered  to  pay  such  penalties 
and  damages  as  having  regard  to  the  master's 
certificate  might  seem  fit. 

It  appeared  that  the  cost  of  the  production  of 
a  million  oopiea  amounted  only  to  about  1002.,  but 
tiie  plaintiff  claimed  to  be  entitled  to  a  separate 
penalty  in  respect  of  each  copy  of  not  less 
than  one  farthing,  which  would  amount  to 
10542.  15«.  lOd.  This  question  depended  upon 
the  construction  of  the  Fine  Arts  Copyright  Act 
1862  (25  &  26  Vict.  68),  s.  6,  which  provides  that 
if  any  person 

Not  baing  the  proprietor  for  the  time  htaag  of  oopyriglit 
in  any  poLiting,  drawing,  or  pbotogftsph  shall  withont  the 
oonient  of  snoh  proprietor  repeat,  oopy,  oolouiably  imi- 
tate, or  otherwise  multiply  for  eale,  hire,  exhibition,  or 
distribution,  or  oanie  or  proonre  to  be  repeated,  oolonr- 
aUy  imitated,  or  otherwise  multiplied  for  sale,  hire, 
exhibition,  or  distribution  any  sooh  work  or  the  design 
thereof,  or  knowing  that  any  anoh  repetition,  copy,  or 
other  imitation  has  been  nnlswf  ally  made  .  .  .  shall 
■ell,  pnblish,  let  to  hire,  exhibit,  or  distribote  .  . 
any  repetition,  oopy ,  or  imitation  of  the  laid  work  or  of 
the  design  thereof  made  without  snoh  consent  aa  afore- 
said, aa^  person  for  every  anoh  offenoe  shall  forfeit  to 
the  proprietor  of  the  oc^yright  for  the  time  being  a  soxn 
not  exceeding  101, 

Warrington,  Q.C.,  C.  A.  Biusell,  Q.C.,  and 
Hildesheimer  for  the  plaintiff. — On  the  question 
of  penaltiea  we  submit  that  the  principle  upon 
which  the  court  has  always  acted  under  sect.  6  of 
the  Fine  Arts  Copyright  Act  is  that  there  must 
be  a  separate  penalty  for  each  oopy,  otherwise 
there  could  only  be  one  penalty  of  102.  for  the 
entire  repetition,  which  might  be  an  absurdity  : 

Ez  parU  Seal,  18  L.  T.  Bsp.  285 ;  L.  Bep.  3  Q.  B. 
387. 
There  must  be  a  separate  sum  for  each,  and  the 
amalleat  sum  the  law  can  take  account  of,  because 
it  ia  the  smallest  coin,  ia  one  f  artiiing  : 

Ellis  ▼.  Uemhall  and  Son,  64  L.  J.  757,  Q.  B. ; 

Bcuchet  r.  London  lUustratsd  Standard  Compsny, 
81  L.  T.  Bep.  509  ;  (1900)  1  Ch.  73. 

Warmifiaton,  Q.C.,  A.  J.  Walter,  and  Oray  for 
the  delenmuita  W.  and  F.  Faulkner. — ^We  have 
<Hily  oonunitted  one  offenoe,  that  of  multii>lying  a 
million  copies.  But  if  we  have  committed  a 
million  offences,  in  respect  of  each  of  which  a 
separate  penalty  must  be  appropriated,  although 
the  maximum  sum  is  fixed  by  the  Act  the  mini- 
mum ia  not  indicated,  and  we  submit  that  the 
court  haa  discretion,  it  is  not  bound  by  a  parti- 
cular coin,  there  is  no  principle  which  compels 
it  to  give  a  farthing  which  is  but  a  fourth  of  a 
penny,  it  may  as  well  give  a  fortieth  or  a  hundredth 
part  of  a  penny,  and  that  we  submit  is  quite 
sufficient  here : 

Green  v.  Irish   Independent    Company    lihnited, 
(1899)  1  Ir.  L.  Bep.  386. 

fXEKBWicH,  J. — Am  I  bound  to  give  what  looks 
ike  an  extravagant  poialty  P]  I  am  entitied  to 
recover  the  aum  forfeited  in  respect  of  eash  offenoe 
under  sect.  8  of  the  Artistic  Copvright  Act  1862 ; 
but  I  oould  not  recover  practically  such  a  sum  as 
the  one-hundredth  part  of  a  penny. 

Kekewich,  J. — The  two  questions  falling  for 
decision,  though  arising  on  the  same  section  of 
the  same  Act  of  Parliament,  are  really  different 
in    aubatanoe,  and    require  quite  different  con- 
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•ideration.  It  is  argned  on  behalf  of  the  defen- 
dants that  they  only  oommitted  one  offence ; 
that  in  prodacing,  either  by  themselves  or  their 
aftenta  is  immateriiil,  these  million  copies  they 
only  oommitted  a  sin^fle  offence  for  whion  can  be 
recovered  by  way  of  penalty  a  snm  not  exceeding 
lOi.  As  regards  that  I  conceire  myself  boand  by 
the  case  of  Ee  parte  Beed  (ubi  lup.)  and  the  jadg- 
ment  of  Blackbnm,  J.  there,  in  which  MeUor 
and  Lnsh,  J  J.  oononrred,  to  hold  that  that  is  not 
the  true  oonstmction  of  the  Act.  I  will  not  go 
tfaroagh  the  judgment.  It  seems  to  me,  notwith- 
standing  the  way  in  which  the  question  was  raised, 
and  on  which  Mr.  Warmington  has  commented, 
their  decision  is  on  the  constraction  of  the  Act, 
and  it  is  perfectly  dear  it  is  binding  on  me,  and 
it  ia  quite  clear  also,  it  seems  to  me,  that  tbat  is 
the  true  construction  of  the  Act.  "  Every  such 
offenoe"  seems  to  me  to  depend  on  "any  repetition, 
copy,  or  imitation  of  the  said  work,  and  not  on 
the  word  "  multiply "  and  the  words  which  are 
need  in  collocation  and  connection  with  "  mul- 
tiply," and  "  every  such  offence  "  means  every 
offenoe  whereby  a  repetition,  a  copy,  an  imitation, 
ia  produced.  The  construction  contended  for  by 
Mr.  Warmington  seems  to  me  a  ridiculous  con- 
ulruotion  of  the  Act,  though  my  opinion  perhaps 
is  worth  little,  considering  that,  as  I  read  the 
jadgment  in  Ex  parte  Beal  {ubi  tup.),  it  is  settled 
l^  tbat  authority.  The  other  question  is  one  of 
a  different  character  altogether.  For  "every 
such  offence,"  construed  as  I  have  mentioned  it, 
they  shall  forfeit  to  the  proprietor  of  the  copy- 
right for  the  time  bang  a  snm  not  exceeding  102. 

I  do  not  think  "not  exceeding  10{."  assists  us 
very  much ;  that  is  only  a  limit  to  prevent  too 
much  being  recovered  for  any  offence  however 
great.  But  the  difficulty  is,  what  is  a  "  sum  " 
not  exceeding  102.  It  is  argued  that  I  may  give 
a  fraction  of  a  penny  or  a  fraction  of  12.,  ana  that 
it  is  immaterial  which  it  is ;  but  the  object  is  of 
coarse  to  get  the  court  to  give  a  fraction  of  a 
farthing,  because,  unless  it  is  reduced  to  a  fraction 
of  a  farthing,  there  would  be  no  large  reduction 
from  iJie  snm  of  about  10002.,  which  a  farthing  per 
oopy  would  give.  Tou  may  try  it  nevertheless  by 
tiie  fraction  of  12.  just  as  well  as  yon  could  try  it 
by  tiie  fraction  of  a  farthing :  Is  any  fraction  of 

II  or  a  penny  a  "  sum  "  within  the  meaning  of  the 
Act  P  Mr.  Warrington's  argument  as  to  the  im- 
possibility of  recovering  small  fractions  of  a 
penny  as  penaltiei  would  not  strictly  apply  to  the 
fraction  of  II.,  becaute  it  might  be  convenient, 
thongh  not  strictly  correct,  to  describe  five 
shillinffs  as  a  fourth  of  12.,  and  I  suppose  there 
woold  he  no  difficnlty  in  recovering  such  damages 
if  an  order  or  verdict  of  that  nature  were  given. 
But  when  you  come  to  a  fraction  of  a  farthing 
yon  raise  considerable  difficulty,  as  was  pointed 
out  in  argument  regarding  recovery,  and  that 
teads  one  to  the  conclaBiou  that  the  legislature 
most  have  meant  by  "  sum  "  not  merely  a  sum 
which  can  be  expressed  in  figures,  but  a  sum 
that  exists  in  actual  reality.  It  is  a  question 
to  my  mind  of  some  little  difficulty,  and  I  was 
disposed,  as  FitzGibbon,  L.J.  was  in  Oreen  v. 
JrtfA  Independent  Company  {ubi  sup.)  to  avoid 
the  conclusion  which  leads  to  extravagance, 
becaose  I  cannot  help  thinking  that  to  give  the 
defendants  here  10002.  as  penalties  for  the  repro- 
dnction  of  a  million  of  these  ephemeral  pictures  is 
somewhat   like   extravagance.     I   observe   that 

VoLLXXXIII.,  2131«» 


FitzQibbon,  L.J.  was  very  much  pressed  with 
that,  because  he  treats  it  as  being  rather  a  strong 
thing  to  do  and  one  which  he  desired  to  avoid 
doing.  He  says  :  "  I  am  not  satisfied  that  the 
law  compels  us  to  punish  a  number  of  offences  for 
each  of  which  a  farthing  is  far  more  than  an  ade- 
quate penalty  by  awarding  as  many  farthings  as 
there  are  offences  included  in  the  aggrreate  of 
offences.  The  only  reason  for  a  farthing  is,  that 
it  is  the  smallest  coin  of  the  realm,  and  if  one  of 
those  coins  is  an  adequate  penalty  for  an  aggre- 
gate of  offences  I  cannot  see  that  we  are  forced 
to  give  more  than  one  farthing  for  the  lot."  But 
it  is  to  be  observed  that  that  argument  of  his 
goes  to  show  that  you  are  not  bound  to  give  a 
separate  coin  or  a  separate  sum  for  each  offence 
which,  as  I  have  already  said,  is  concluded 
against  his  view  by  E*  parte  Beal  (ubi  tup.).  The 
other  two  Lords  Justices  took  an  entirely  different 
view.  Walker,  L.J.  does  not  seem  to  have  con- 
sidered the  question  for  himself,  he  simply  fol- 
lowed Charles,  J.  in  Ellit  v.  Marthali  and  Son 
(ubi  tup.),  I  mean  as  far  as  he  expressed  himself, 
because  he  does  say  :  "  I  should  be  glad  if  I  had 
been  able  to  come  to  the  conclusion";  but  not 
being  able  to  come  to  the  conclusion  he  there 
mentions,  he  oontinaes  "  thinking,  like  Charles,  J., 
that  I  have  no  alternative,  I  am  of  cpiuion  tbat 
there  must  be  judgment  for  the  plxiutiff."  He 
says  he  thinks  he  has  no  alternative,  and  in  that 
way  expresses  his  concurrence  with  Charles,  J., 
but  gives  no  further  reason  for  his  judgment. 
But  Holmes,  L.J.  does.  He  says  :  "  I  feel  Donnd 
to  award  at  least  a  nominal  penal  y  for  every 
copy,  aud  I  know  no  better  way  of  doing  so  than 
to  make  it  a  farthing  for  each.  It  seems  to  me 
that  unless  the  penalty  is  measured  by  some  coin 
recognised  in  our  national  system  of  coinage  the 
provision  of  the  legislature  i*  disregarded."  I  am 
not  sure  I  should  quite  follow  that  in  ite  fullest 
sense,  but  I  do  follow  the  argument  that  you 
must  have  some  recognised  figure,  something  that 
you  can  recover,  and  that  a  fraction  of  a  farthing 
would  not  answer  that  desoiption.  The  decision 
of  the  court  in  Ireland  is  not  binding  on  me,  but, 
on  the  other  hand,  it  is  a  judgment  of  the  Court 
of  Appeal  there,  and  is  entitled  to  the  greatosfc 
respect  and  I  should  not  depart  from  it  without' 
the  greatest  consideration  if  it  stood  alone. 
But  it  does  not  stand  alone.  I  have  Charles, 
J.'s  judgment  in  EUii  v.  Marthali  and  Son 
(ubi  tup.),  and  he  considered  it  carefully,  and, 
though  he  does  not  mentiou,  as  I  thou;^ht  he  had 
done,  that  he  must  give  jadgment  for  a  farthing 
for  each,  he  does,  according  to  the  report,  give 
judsrment  on  that  footing.  He  fixes  his  262.  Oo.  lOd. 
on  Uie  footing  of  a  farthing  for  each  oopy,  and, 
therefore,  no  doubt  that  was  th-<  judgment  at 
which  he  arrived.  I  thought  he  had  said  as  much, 
bat,  at  any  rata,  he  says  the  same  thing.  Then  I 
have  Charles,  J.'s  decision  and  the  more  recent 
decision  in  Ireland  which  agreed  with  it  and 
carried  it  out,  and  the  only  thing  against  it  here 
really  is  that  the  sum  mount-*  up  to  a  large 
amount.  If  I  could  I  would  reduce  it  I  do  not 
hesitate  to  say  so,  but  I  think,  with  th>  ir  reports 
before  me,  and  seeing  the  difficulty  tbat  has  been 
pointed  out  in  constraining  "  sum  "  to  me  m  a 
fraction  of  a  sum,  it  will  be  my  duty  to  say  i  hat  a 
farthing  per  copy  must  be  the  limit  I  cannot  go 
beyond  that;  I  leave  it  to  a  higher  court  to 
investigate  the  matter  further  if  the  case  is  taken 
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tiiere.  There  mnst  be  an  order  that  the  defen- 
dants W.  and  F.  Faulkner  and  Co.  paj  to  the 
plaintiff  as  penalties  1054{.  15*.  lOd. 

Solicitors  :      Cartwright     and      Cunningham ; 
Behders  and  Higgs. 


Friday,  July  20. 

(Before  Kekewich,  J.) 

Ee  Marttn  ;  Coodb  v.  Mabtyn.  (a) 

Settled  land — Tenant  for  life — Powen  of  tenant 
for  life — Eitate  or  interest  in  possession  subject 
to  term — Trust  for  accumulation  to  increase 
estate— Settled  Land  Act  1882  (45  &  46  Vict. 
c.38),».58(l)(«i.)- 

A  tenant  in  tail  in  possession  of  real  estates  under 
a  wiU  disentailed  them,  and  by  his  marriage 
settlement  made  in  1894  conveyed  them,  subject 
to  certain  annuities  given  by  the  will,  to  trustees 
for  a  term  of  twenty-one  years  and  subject 
thereto  to  the  use  of  himself  for  life  with 
remainder  over  in  strict  settlement.  The  trusts 
of  the  term  were  for  insuring  and  m,aintaining 
buildings  on  the  estate,  for  the  benefit  of  the 
settlor  and  his  issue,  and  for  the  accumulation 
of  the  residue  of  the  rents  in  order  to  increase 
the  estate. 

Held,  that  the  settlor  having  an  estate  or  interest 
in  possession  subject  to  a  trust  for  accumulation 
for  "  other  purpose  "  could  under  sect.  58  (1)  (ut) 
of  the  Settled  Land  Act  1882  exercise  the  powers 
of  a  tenant  for  life. 

Be  Strangfways  ;  Hicklej  «.  Strangways  (55  L.  T. 
Bep.  714;  34  Ch.  Div.  423)  distinguished. 

Eliab  Mabttn,  who  died  in  Feb.  1872,  by  his 
-will  dated  the  3rd  Jan.  1872,  after  making  certain 
bequests  and  giving  certain  annuities,  devised  all 
bis  freehold  estates  (situate  in  Cornwall)  to 
trustees  upon  trust  to  enter  into  possession  and 
receire  the  rents  and  profits  and  manage  the 
estates  nntil  the  mortgages  thereon  existing  and 
the  annuities  were  fully  paid  and  discharged  and 
daring  the  continuance  of  their  possession  to  pay 
out  of  the  income  expenses,  interest  on  mortgages 
and  annuities,  and  subject  thereto,  to  accumulate 
the  residue  of  the  income  for  six  years  to  form  a 
fund  to  pay  off  mortgages.  At  the  end  of  six 
years  the  accumulations  were  to  cease  and  the 
Bnrplus  rents  to  be  paid  to  the  persons  then  bene- 
ficially entitled.  Subject  as  aforesaid  the  testator 
directed  the  trustees  to  stand  seised  of  the  free- 
hold estates  upon  trust  for  his  eldest  son  for  life 
with  remainder  to  his  sons  snccessirely  in  tail 
male. 

In  1887  Bichard  Ellas  Pearce  Martyn,  grandson 
of  the  testator,  became  entitled  as  tenant  in  tail 
in  possession  to  the  freehold  estates  under  the 
trusts  of  the  will. 

On  the  28th  March  1894,  B.  E.  P.  Martyn  dis- 
entailed  the  estates,  and  by  a  settlement  made  on 
his  marriage,  dated  the  29th  March  1894,  E.  E.  P. 
Martyn  conveyed  the  estates,  subject  to  the 
annuities  charged  thereon  by  the  will,  to  trustees 
to  the  nse  that  his  wife  should  receive  out  of  the 
premises  a  rent  charge  of  200J.  by  way  of  pin- 
money  and  subject  thereto  to  the  use  that  he, 
B.  E.  P.  Martyn,  should  during  his  life  receive 
out  of  the  premises  such  a  yearly  rent  charge  as 
together  with  an  annuity  of  5002.  payable  to  him 

(a)  Beportad  by  0.  F.  DcxciN,  Esq.,  BanlBter-at-Ltw. 


trnder  the  testator's  will  would  make  up  8002.,  and 
subject  thereto  to  the  use  of  the  trustees  for  a 
term  of  twenty-one  years  upon  the  trusts  therein- 
after declared  and  subject  thereto  to  the  use  of 
B.  E.  P.  Martyn  during  his  life  without  impeach- 
ment of  waste  with  remainder  over  in  strict 
settlement.  The  trusts  of  the  term  of  twen^-one 
years  were  declared  to  be  that  the  trustees  should 
during  the  continuance  of  the  said  term  apply 
part  or  parts,  as  they  should  think  fit,  of  the  rente 
and  profits  of  the  premises  and  received  by  them 
as  trustees  of  the  said  term ;  firstly,  in  insuring^ . 
and  keeping  insured  against  loss  or  damage  by 
fire,  and  in  keeping  in  good  and  substantial 
repair  aU  messuages  and  buildings  for  the  time 
being  on  the  premises ;  secondly,  for  the  main- 
tenance and  support  or  otherwise  for  the  benefit 
of  B.  E.  P.  Martyn  and  any  wife  of  his  and  his 
issue  by  any  wife  as  the  trustees  in  their  absolute 
discretion  might  think  fit :  and  that  the  trustees 
should  accumulate  the  residue  of  the  said  rente 
and  profite  received  by  them  at  compound  interest 
by  investing  the  same  and  the  resulting  income 
thereof  as  therein  directed  until  the  termination 
of  the  term ;  and  that  such  accumulated  fund  or 
the  proceeds  of  sale  thereof  should  be  deemed 
capital  money  arising  under  the  Settled  Land 
Acts  1882  to  1890  from  tbe  settkd  estates  wiCb 
power  for  the  trustees  to  apply  any  such  aconmn- 
lations  at  any  time  before  the  termination  of  the 
term.  All  the  mortgages  on  the  testator's  estates 
had  been  paid  off,  but  there  were  still  some  an- 
nuities subsisting. 

This  was  a  summons  taken  out  by  the  trustees 
of  the  marriage  settlement  asking,  inter  alia, 
whether,  upon  the  true  construction  of  the  will 
and  the  marriage  settlement,  B.  E.  P.  Mar^n  had 
the  powers  of  a  tenant  for  life  under  the  Settled 
Land  Aoto  1882  to  1890  as  regards  the  estates 
settled  by  the  will  and  resettled  by  the  marriage 
settlement. 

The  Settled  Land  Act  1882  (45  &  46  Vict.  c.  38> 
s.  58,  provides  (1) : 

K>oh  panon  M  follows  shall  whan  the  estate  or  inte- 
rest of  each  of  them  is  in  possession  have  the  powers  of  a 
tenant  for  life  nnder  this  Act,  as  if  each  of  them  were  » 
tenant  for  life  aa  defined  in  this  Aot— namely,  (vi.)  A 
tenaatfor  his  own  or  any  other  life  whose  estate  .  .  . 
is  Robjeot  to  a  trust  for  aoonmulation  of  inoome  for  pay- 
ment of  debts  or  other  parpose. 

Warrington,  Q.C.  and  S.  .Leslie  for  the  plain- 
tiffs. 

P.  0.  Lawrence,  Q.C.  and  J.  G.  Wood  for 
B.  E.  P.  Martyn  referred  to 

Be  Strangviays ;  Eickley  v.  Slrangwayt,  55  L.  T. 

Bep.  714;  34  Cb.  Div.  423 ; 
Re  Jones,  50  L.  T.  Eep.  466 ;  26  Ch.  Div.  736 ; 
Re  CUtheroe's  Eitate,  53  h.  T.  Bep.  733 ;  31  Oh. 

Div.  135 ; 
Be  Marquis  of  Ailesbury  and  Lord  IveagTi,  69  L.  T. 

Eep.  101 ;  (1893)  2  Ch.  345 ; 
Re  JD«   Boghton  ;   De  Hoghton  v.  De  Boghion,  74 

L.T.  Eep.  297 ;  (1896)  1  Ch  855  ; 
Seat.  2  (5)  of  the  Settled  Land  Aot  1882. 

Benshaw,  Q.C.  and  Methold  for  the  surviving 
trustee  of  the  will. 

IT.  B.  Howard  for  a  person  interested  in  re- 
mainder. 

Kbkewich,  J. — The  question  at  issue  in  this 
case  is  both  short  and  simple.  It  is  whether  Mr. 
Martyn  has  the  powers  of  a  tenant  for  life  under 
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ibe  Settled  Land-  Act  1882.    It  is  not  snggested 
that   he   is  actnally  tenant  for   life  within   the 
meaning  of  that  Act;  but  the  question  is,  Has 
he  the  powers  of  a  tenant  for  life.     Mr.  War- 
ringtoit,  I  think,  .hit^ ,  .the  nail  on  the  head  by 
pointing  out  that  it  mainly  depends  on  the  words  in 
sect:  d8  of  the  Settled  Land  Act  1882,  "  when  the 
estate  or  interest  of  each  of  them  is  in  possession." 
That  •  point  was    particularly  noticed    both    by 
.Chitty,  J.  and  XIIottoB,'  L. J.,  in  Be  Slrangioays ; 
HiekUy    V.   Strangyayi     (itW    sup.).    That    the 
interest  should  be  ''-in  possession  "  is  the  qualifi- 
-cation  which  runs  through'  the  whole  of  sect.  58. 
Chitty,  J.  says ;  ''  The  commencement  of  sect.  o8 
.of  the  Settled  Lknd' Act  shows  that  the  powers  of 
the  tenant  for  lifeunder  the  Act  are  conferred 
.only  on  a  person  who  is  tenant  for  life  whose 
.interest  is  in  possession,  and  that  is  the  qualifica- 
tion -which  runs  through  the  whole  of  sect.  58." 
And  Cotton,  L.J.  saye:  ."Now  we  must  look  at 
the  words  in  sub-sect '  (1)  (vi.)  of  sect.  58,  'is 
'subject  to  a  trust  for  accumulation.'      In  my 
opinion,  in  order  to  bring  himself  within  that,  he 
must  show  that  he  has  an  immediate  estate — a 
present  estate  for  life,~but  that  that  present  estate 
is  only  subject  to  a  trust  for  accumulation."    Now, 
under  the  will  Mr.  Mai-tyn  is  tenant  for  life  subject 
to  the  payment  of  certain  annuities.    I  need  not 
dweU.  npon  that.  .  It  has  been  decided  again  and 
again  that  such  a  person  has  the  powers  of  a 
tenant  for  life.    But  under  the  marriage  settle- 
ment there  is  greater  difficulty.    The  estate  there 
is  limited  to  Mr.  Martyn.     [His  Lordship  read  the 
translation  above  set  out  and  continued :]     That 
is  the  ordinary  language  of  a  grant  of  an  estate 
for  life  subject  to  a  term.    Then  further  on  you 
find  the  trusts  of  the  term  [above  set  out].    As 
for  the  fact  that   one  of  the  trusts  is  a  diaci-e- 
tionary  trust  in  favour  of  Mr.  Martyn  himself,  it 
was  r^ed  upon  on  his  behalf ;  but  I  do  not  think 
that  it  helps  him. "  Subject  thereto  the  rents  and 
profits  are   to  be  accumulated   for  twenty-one 
years,  and  the  accumulations  are  to  he  capital 
moneys  arising  Under  the  Settled  Land  Act.    In 
other  words,  accumulations  are  directed  in  t>rder 
to    increase    the  estate.    Subject    to  that    Mr. 
Martyn  is  tenant  for  life.    The  question  is  whether 
during  the  continuance  of  that  term  he  has  the 
powers  of  a  tenant  for  life.    That  turns  on  the 
words  of  sub-sect.  (1)  (vi.)  of  sect.  58  of  the  Settled 
Land  Act    1882:    "A    tenant   for  his    own  or 
any  other    life    .    .    .    subject  to   a  trust  for 
accumulation  of  incomes  for  payment  of  debts  or 
other  purpose"  Now  such  estate  or  interest  as  Mr. 
Martyn  has  is  in  possession  subject  to  the  term. 
He  can  assign  it  or  otherwise  deal  with  it  subject 
as  aforesaid.    That  takes'  this  case  out  of  the  case 
of   Be  Strangwaya ;   Hickley  v.  Slrangways  (uhi 
tup.),  where  the  estate  for  life  was  only  to  be 
created  under  an  executory  trust  at  the  end  of  the 
term,  and  it  was  held  that  the  person  so  entitled, 
not  having  any  estate  or  interest  in  possession 
until    the  determination  of   the    term  had  not 
during  its  continuance  the  power  of  a  tenant  for 
life  under  the  Settled  Land  Act.    The  term  there 
had  to  run  out  Mitirely  before  the  interest  of  the 
tenant  for  life  could  arise  at  all.    That  is  not  the 
case  here.     Mr.  Martyn  is  in  the  position  of  a 
tenant  for  life  subject  to  the  term.     It  is  true 
here  that  the  aconmnlations  directed  ore  not  for 
the  payment  of  debts,  but  in  my  opinion  it  is  for 
"  other  purpose  "  within  the  meaning  of  sub-sect. 


(1)  (vi.)  of  sect.  68.  I  do  not  see  why  any  purpose 
may  n6t  be  "  other  purpose  "  within  the  meauing 
of  that  sub-section.  The  words  "  for  payment  of 
debts,"  I  think  are  only  put  ia  the  sub-section  by 
way  of  illustration.  I  hold  that  Mr.  Martyn  is, 
snbject  to  the  term,  tenant  for  life  and  in  posses- 
sion, and  that  therefore  within  the  meaning  of 
the  Act  and  the  authorities,  he  has  the  power  of  a 
tenant  for  life  under  the  compound  settlement 
created  by  the  will  and  the  mar  iage  settlement. 

Solicitors:  Bell,  Steward,  May,  and  How,  for 
Carlyon  and  Stephens,  St.  Austell,  Cornwall ; 
Bomeliffes  and  Co. ;  Coodi.',  Kingdon,  and  Cotton. 


May  1  and  2.  « 
(Before  Byene,  J.) 

Be  MAESHALIi  AND  S.VLT"S   CONTRACT,  (o) 

Vendor  and  purchastr — TAcence  to  assign — Lessor's- 

unreasonable  refusal — MarJcetable  title, 

A  vendor  contracted  to  sell  a  leasehold  public-house 

of  which  he  was  lessee  to  a  purchaser,  a  brewery 

company,  the  lease  containing  a  covenant  against 

assignment  without  the   lessor's    consent,  such 

consent  not  to  be  unreasonably  uiithheld. 

The  lessor  refused  his  cmisent  chiefly  on  the  ground 

that  the  purchaser  was  a  brewery  company,  and 

that  he  desired  the  house  to  remain  a  free  house. 

The  purchaser  declined  to  complete,  and  upon  a 

summons  being  brought  by  him  : 
Held,  that  a  good  title  had  not  been  made  out  to  the 

property. 
Summons. 

A  lease  of  Dee.  183t)  of  a  leasehold  public- 
house  contained  the  usual  covenaut  by  the  lessee 
against  assignment  by  the  lessee  without  the 
lessor's  consent,  such  consent  not  to  be  unreason- 
ably withheld  iu  the  case  of  a  respectable  and 
responsible  tenant ;  and  a  clause  for  re-entry  in 
case  of  default  in  the  observance  and  performance 
of  any  of  the  covenants. 

By  a  contract  in  writing  dated  the  18th  Sept. 
1899  the  vendor  agreed  to  veil  the  lease  of  tne 
public-house  to  the  purchaser,  a  brewery  com- 
pany, for  the  sum  of  850Z.,  subject  to  the  lease 
being  approved  by  the  purchaser's  and  vendor's 
solicitors.  On  the  same  day  the  purchaser  paid 
to  the  vendor  a  sum  of  85i.  by  way  of  deposit. 

Upon  the  vendor's  applying  to  the  lessor  for  his 
consent  to  the  assignment,  he  replied  that  he 
regretted  he  could  not  give  it,  as  he  objected  to 
the  lease  being  transferred  to  a  brewery  company, 
being  desirous  of  retaining  it  as  a  free  house,  and 
he  subsequently  stated  in  the  course  of  corre- 
spondence with  the  purchaser's  solicitors  that  his 
chief  reason  for  objecting  to  the  assignment  of  the 
lease  to  their  clieot  was  that  he  wished  to  keep 
the  house  as  a  free  houoe. 

The  purchaser  declined  to  complete  without  the 
lessor's  consent,  unless  the  vendor  would  enter 
into  a  covenant  to  indemnify  it  from  all  actions, 
&c ,  which  might  result  from  this  refusal.  This 
the  vendor  declined  to  do,  and  the  purchaser 
took  out  this  summons  asking  for  a  declaration 
that  a  marketable  title  had  not  been  shown  to  the 
premises  contracted  to  be  sold. 

Dibdin  for  the  purchaser. — The  court  will  not 
force  upon  a  purchaser  what  may  involve  him  in 

(at  Beported  by  H.  H.  Cu.iKTeRS  Ikf  AcrnsRSON,  Esq., 
Barrister  at-Latr. 
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a  lawsuit;  and  whv  has  the  vendor  refused  to 
indAmify  the  porcbaser  against  thisP  He  re- 
ferred to 

Re  Tru*U*i  0/  VolW  BotpUal  and  Bagvs's  Con- 
tract, 81  L.  T.  Bap.  90  :  (1899)  2  Ch.  540  : 
Day  T.  BimgUton,  81  L.  T.  Bep.   806 ;  (1899)  2  Ch. 
320. 

T.  WUlea  Chitty  for  the  vendor. — ^The  lessor  has 
shown  no  good  reason  for  ref asing  his  assent  for 
the  sssisninent  to  respectable  and  responsible 
tenants,  and  the  lessee  can  assign  without  it : 

Bate*  T.  DomMton,  74  L.  T.  Bsp.  751 ;  (1896)  2 

Q.  B.  241; 
Treloar  r.  Bigga,  L.  Bep.  9  Ex.  151. 
The  lessor's  assent  in  saoh  a  oase  need  not  neces- 
sarily be  first  obtained  to  ensure  a  valid  title : 

Hyds  T.  Wardgn,  37  L.  T.  B«p.  567  ;  L.  Bsp.  3  Ex. 
DiT.  72. 

There  is  no  reasonable  probability  of  a  lawsuit. 

Dihdiu  replied. 

Btbne,  J.  (after  staHng  the  facts  as  above) : — 
The  real  question  between  the  parties  is  whether 
snoh  a  title  has  been  shown  as  ought  to  be  forced 
upon  the  purchaser.  The  vendor  savs  that  this 
is  a  title  wnich  in  an  action  for  specific  perform- 
ance would  be  or  ought  to  be  enforced  upon  the 
purchaser.  The  purchaser  says  that,  in  toe  face 
of  the  objection  taken  by  the  lessor,  he  is  not 
bound  to  complete  in  the  absence  of  the  lessor's 
consent  to  the  assignment.  The  vendor  says  the 
ground  taken  by  the  lessor  is  so  unreasonable 
that  it  entitles  him  to  assign  the  lease  without 
regard  to  his  covenant  against  assignment  with- 
out the  lessor's  consent  What  I  have  to  con- 
sider is  whether  this  objection  taken  by  the  lessor 
is  so  unrenmnable  upon  the  face  of  it  that  T  can 
say  that,  in  the  language  of  Alderson,  6.  in 
Cattell  v.  CoxaU  (4  Y.  &  C  £x.  228),  there  is  not 
"a  reasonable  decent  probability  of  litigation" 
inoarred  by  the  purchaser  should  be  complete 
under  these  circumstances.  There  is  much  force 
in  the  argument  that  the  objection  orii(inally 
raised  by  the  lessor — viz.,  that  he  wished  to  keep 
the  house  a  free  bouse — was  unreasonable,  because 
the  tie  is  not  created  by  the  assignment  to  the 
purchaser,  but  could  only  be  created  by  some- 
thing done  Bubseouently  oy  the  purchaser ;  and 
that,  there  being  tnis  covenant  in  uie  lease,  in  the 
event  of  an  attempted  assignment  for  the  purpose 
of  tying  the  house  the  landlord  could  then  raise 
the  question  and  say  that  the  purchaser  had  taken 
with  notice  of  the  covenant  in  the  lease.  But  that 
is  not  quite  all,  as,  while  the  landlord  gives  this 
as  bis  main  reason  for  refusing  liis  consent,  I 
cannot  say,  in  his  absence,  that,  if  litigation  were 
to  ensue,  he  would  be  estopped  from  alleging 
other  reasons  than  that  already  given.  The  lessor 
has,  no  doubt,  a  genuine  opinion  that  it  would  not 
be  advisable  that  the  house  should  be  other  than 
a  free  house ;  and  he  suspects,  as  anyone  would 
suspect  in  snch  a  case,  that  the  purchasers,  being  a 
brewery  company,  intend,  either  by  means  of  a 
sub-letting  or  by  putting  in  their  own  manager, 
to  make  it  other  than  a  free  house,  in  the  sense 
that  the  person  carrying  on  business  there  will 
obtain  his  beer  from  one  source  only,  and  will 
not  be  at  liberty  to  exercise  his  own  judgment  as 
to  the  person  from  whom  he  gets  his  b^r.  The 
real  question,  then,  is  this:  Am  I  satisfied,  on 
the  mixed  question  of  law  and  fact  which  might 
be  raised  by  the  lessor  should  he  after  completion 


bring  an  action  of  ejectment  against  the  lessee, 
that  it  is  so  certain  he  could  not  soooeed  that  I 
ought  not  to  have  regard  to  this  objection?  1 
may  observe  that  the  owner  is  not  prepared  to 
^ve  an  indemnify  against  any  possible  litiga- 
tion, which,  while  he  is  not  bound  to  give  such 
an  indemnity,  probably  shows  that  he  thinks  there 
is  some  possibility  of  litigation,  and  has  some 
bearing  upon  the  question  whether  the  objection 
taken  is  an  untenable  one  under  the  circum- 
stances. Under  all  the  circumstances,  and  having 
regard  to  the  fact  that  upon  the  authorities  this 
summons  in  effect  is  asking  whetiier  or  not  specific 
performance  ought  to  be  granted,  I  do  not  con- 
sider that  I  ought  to  hold  that  a  good  title  has 
been  made  out.  I  think,  therefore,  there  should 
be  the  same  order  in  this  oase  as  in  £e  Har- 
greavet  and  Thompwm's  Gonimet  (55  L.  T.  Rep. 
239;  32  Oh.  Div.  454). 

Solicitors :  Bridget.  Batotdl,  and  Co.,  agents  for 
Lowe  and  Auden,  Burton-on-Trent ;  Kingtford, 
Dorman,  and  Co.,  agents  for  fiaruUey,  Brown,  and 
Ledhrook,  Warwick. 


May  15, 16.  and  17. 
(Before  Btbitk,  J.) 
BoBN  v.  TTTKirsB.(a) 
InjtmicHon— LigM — Mortgagee — Fower  of  *a2e — 
Implied  eatemml — CowMyanotn^  and  Lave  of 
Property  Aet  1881  (44  £  45  Viet.  e.  41),  «(.  6  (2) 
(4)  /5),  19. 
A  mortgagee  told  vnder  hie  tlalutory  power  of 
eale  a  portion  of  certain  mortgaged  property, 
upon  which  etood  a  small  vinery.    The  purehaaer 
aileged  that   the  pvrehater  of   the  remaining 
portion  of  the  mortgaged  property  toot,  by  the 
erection  of  a  wall  and  building,  intetfering  voith 
the  aeeeti  of  light  to  the  vinery,  and  brought  an 
action  for  an  injunction. 
Among  other  defeneei,  the  aueetion  of  law  unm 
raieed  that  a  mortgagee  eelling  a  portion  of  the 
mortgaged   property  under  hit  power  of  tale 
could  not  grant  an  implied  eatement  of  light 
over  the  untold  portion. 
Held,  theU  the  mortgagee  eotild  under  hit  power 
tell  the  whole  or  part  of  the  property,  and  could 
grant  that  whole  or  part  with  aU    the  legal 
incidentt  attaching  to  the  grant  of  a  whole  or 
part,  and  that,  on  the  faett,  the  plaintiff  wat 
entitled  to  an  injunction. 
Action. 

In  Aug.  1883  hereditaments  and  property  in 
Brighton,  now  the  property  of  the  plaintiff  and 
the  defendant,  were  conveyed  as  a  whole  to  one 
Bom  in  fee  simple. 

The  property  was  subsequently  mort^^aged  as  a 
whole  to  one  Stoneham,  who  in  1887,  m  exeroiae 
of  his  statutory  power  of  sale,  conveyed  a  portion 
of  the  mortgaged  property,  inducing  a  small 
vinery,  to  the  predecessor  in  title  of  the  plaintiff 
in  fee  simple,  and  in  1898  the  remainder  of  the 
mortgaged  property  was  sold  and  conveyed  by 
Stoneham  to  the  defendant  in  fee  simple. 

In  April  1899  the  defendant  erected  a  wall  and 
biuldinK  upon  his  land,  which  the  plaintiff  alleged 
encroached  upon  his  land  and  would  also  inter- 
fere with  the  access  of  light  to  the  vineiy,  and 

(a)  Beported  by  H.  U.  Ohabtiu  UiopbiisOR,  Eaq., 
BuTliter-«t-L»w. 


Digitized  by 


Google 


Oot.  6,  1900.] 


THE  LAW  TIMES. 


[Vol.  Lxxxm.— 149 


Ghait.  Diy.] 


BOBN  «.  TUBNSB. 


[Ohab.  Dit, 


oommenoed  this  action,  olaiming  an  iiijnnotion  to 
restnun  the  allesed  trespass  and  interference  with 
the  aooeaa  of  light. 

Botoden,  Q.G.  and  Peterson  for  the  plaintiff. — 
Upon  the  sale  to  the  plantifPs  predecessor  in  Jvily 
lw7,  an  implied  easement  over  the  then  unsold 
portion  of  ihe  land  passed,  and  the  defendant 
took  his  land  inbject  to  this  easement.  A  mort- 
gagee exercisiog  his  power  of  sale  hu  all  the 
rights  of  an  owner  in  fee,  and  by  sect.  6,  sub- 
sect.  2,  of  the  Conveyancing  and  Law  of  Property 
Act  1881,  a  conveyance  to  a  purchaser,  where  no 
contrary  intention  is  expressed,  includes  all  lights 
and  easements  theretofore  enjoyed : 

BmrnfiOd  y.  WillUutu,  76  L.  T.  Eep.  243  ;  (1897) 
1  Ch.  602. 

Norton,  Q.C.  and  Boome  for  the  defendant. — 
The  mortgagee  has  not  the  same  powers  as  an 
owner  in  fee.  Thus  he  cannot  sell  trade  machinery 
separately  from  the  land : 

Re  Yatmi  BatcheUor  v.  Tate*,  59  L.  T.  Bep.  47; 
38  Ch.  Div.  112. 

Nor  can  mines  be  sold  separately  from  the  sur- 
face: 

Bitell<y  V.  Bmotll,  29  Bear.  546. 
The  statements  in  Wolstenholme  on  the  Gon- 
veyancing  and  Settled  Land  Acts,  8th  edit.,  p.  70, 
and  Bobbins  on  Mortgagee,  p.  902,  show  that  a 
mortgagee  cannot  grant  an  easement. 

Roxcden,  Q.G.  replied. 

Btbnb,  J.  (after  stating  the  facts,  continued :) 
—The  question  of  law  that  has  been  raised  here 
ia  whether  or  not,  by  the  conveyance  of  the 
portion  of  the  mortgaged  property  upon  which 
tbe  vinery  was  standing,  there  was  an  implied 
grant  of  a  juari-easement  of  light  to  it  over  the 
otiierlandtiienin  mortgage.  By  the  Conveyancing 
Act  of  1881  ic  is  provided  (sect.  6,  Rub-sect.  2) : 
"  A  conveyance  of  land,  having  houses  or  other 
buildings  thereon,  shall  be  deemed  to  include,  and 
shall  by  virtue  of  this  Act  operate  to  convey, 
with  the  land,  houses,  or  other  buildings,  all 
.  .  .  lights,  .  .  .  easements,  rights,  and 
advantages  whatsoever,  appertaining  or  reputed 
to  appertain  to  the  land,  houses,  or  other  build- 
ings conveyed,  or  any  of  them,  or  any  part  thereof, 
or  at  the  time  of  conveyance  demised,  occupied, 
or  eojoyed  with,  or  reputed  or  known  as  part  or 
parcel  of  or  appurtenant  to,  the  land,  houses,  or 
other  boildines  conveyed,  or  any  of  them,  or  any 
part  thereof."  That  is  subject,  of  course,  to  there 
being  no  central^  intention  expressed  in  the  con- 
veyance as  provided  by  sub-sect.  4 ;  and  no  such 
contrary  intention  is  expressed  in  the  conveyance 
in  the  present  case.  Then  sub-sect.  5  says : 
"  This  section  shall  not  be  construed  as  giving  to 
any  person  a  better  title  to  any  property,  right, 
or  thing  in  this  section  mentioned,  further  or 
otherwise  than  as  the  same  could  have  been  con- 
veyed to  him  by  the  conveying  parties."  Now,  it 
is  said  that  there  are  opinions  expressed  in  two 
well-known  text-books,  and  that  there  is  a  case 
from  which  I  ought  to  hold  that  there  couldnot  be 
»  grant  of  a  new  easement  over  land  retained  by 
the  mortgi^^ee — that  is,  by  an  express  grant.  I  do 
not  think  it  is  necessary  for  me  to  decide  that 
question  now.  In  my  opinion  the  mortgagee  has 
conferred  npon  him  the  power  of  sale — a  power 
when  the  mortgage  money  bos  become  due — 
nsing  the  words  of  sect.  19,  sub-sect.  1  (i.),  of  the 


Act — "  to  sell  or  concur  with  any  other  person  in 
selling  the  mortgaged  property,  or  any  part 
thereof."  It  ia  clear,  first,  that  under  this  power 
a  mortgagee  may  sell  part  of  tlib  mortgaged  pro- 
perty ;  and,  farther,  that  here  the  mortgai(ee  did 
no  more  in  selling  the  garden  and  vinery  than 
sell  a  part  of  the  mortgaged  property,  a  part 
which  seemed  from  physical  circumstances  to  be 
naturally  divided  from  the  other  part.  It  is  not 
suggested  that  there  was  any  impropriety  in  the 
sale,  which  was  within  the  terms  of  the  power, 
and  the  question  is  what  passed  by  the  grant  by 
the  mortgagee.  The  mortgagee  has  tbe  legal 
estate,  but  ms  powers  of  sale  are  not  the  same  as 
those  of  an  owner  in  fee  simple.  The  owner  in 
fee  simple  might  sell  the  material  of  a  house  from 
ofE  the  property;  he  might  dig  up  part  of  the 
property  and  sell  gravel;  he  might  partly  pull 
down  the  house  and  sell  the  bricks ;  and  he  might 
sell  the  trade  maohiuery  out  of  his  trade  manu- 
factories. This  the  mortgagee  may  not  do,  as 
has  been  held  in  Be  Yaies  (ubi  sup.).  This  is 
merely  an  illusti-ation,  and  others  were  given 
during  the  case  which  would  show  that  the  mort- 
gagee has  no  power  to  do  more  than  sell  the  whole- 
or  part  of  the  mortgaged  property.  Now,  I  hold 
that  this  was  a  selling  of  part  of  the  mortgaged 
property ;  and  if  he  can  sell  part  of  the  mortgaged 
property,  he  can  grant  the  mortgaged  property 
by  virtue  of  the  power  of  sale  which  is  conferred' . 
on  him,  and  by  virtue  of  the  legal  estate  which, 
he  has  he  can  so  gi-ant  it  as  to  carry  with  it  a 
destruction  of  the  equity  of  redemp'ion  in  tlw  - 
part  sold,  and  all  legal  incidents  ordinarily  accom- 
panying a  grant — as,  for  iuBtance,  appurtenances 
such  as  ways  over  the  grounds  of  third  persons — 
and  I  do  not  see  any  reason  for  holding  that  the 
operation  of  the  grant  is  not  to  be  just  the  same 
as  that  of  a  grant  by  an  owner  in  fee,  as  regards 
passing  apparent  continuous  easements.  If  tills, 
were  not  so,  it  might  operate  most  injuriously  to 
the  mortgagor  in  many  cases.  For  instance,  sup. 
posing  a  mortgagee  of  a  piece  of  property,  on  a. 
portion  of  which  a  houte  is  erected  with  lights,, 
could  sell  the  portion  with  the  house  npon  it  for- 
a  handsome  price  to  a  parohaser  who  did  not 
desire  to  buy  the  adjoining  property  included  in 
the  mortgage,  but  could  only  sell  it  so  as  to  confer 
on  the  person  purchasing  such  an  iuterrst  as 
would  not  entitle  him  to  complain  of  his  being 
built  in  aU  round,  and  of  havinif  all  his  light 
taken  away  from  him,  that  would  be  extremely 
injurious  for  the  mortgagor  as  well  as  for  the 
mortgagee.  The  meaning  and  intention  of  the 
power  in  the  mortgage  is,  in  my  view,  that  the 
mortgagee  may,  so  long  as  he  aoes  not  do  more 
than  sell  the  whole  or  part  of  the  property,  grant 
that  whole  or  part,  as  the  case  may  oe,  wiw  all 
the  legal  incidents  attaching  to  a  grant  of  the 
whole  or  i>art  [His  Lordship  then  held  that  upon 
the  facts  in  the  preseut  case  the  purchaser  had 
acquired  the  vinery  with  a  right  to  access  of 
light  over  the  land  retained  by  the  mortgagee, 
and  that  she,  having  proved  some  obstruction  to 
that  light,  was  entitled  to  an  injunction  against 
the  defendant  Turner.] 

Solicitors:   Mason,  Soper,  and  Wood;   Alfred 
Slater. 
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Jan.  30,  31,  Feb.  1,  2,  3,  6,  7. 13.  and  May  24. 
(Before  Btrne,  J.) 

Be  Wright,  Crossley,  and  Co."s  Application 
AND  BoTAL  Baking  Powder  Company  of 
New  York,  (a) 

Trade  marki  —  Begislration —  Disclaimer — Old 
and  new  marks — Patents,  Designs,  and  Trade 
Marks  Act  1883  (46  <t-  47  Vict.  c.  57).  ss.  62  (2). 
64  (1)  (2)  (3),  74  (2)—Pat'ntg.  De»i<jHf.  and 
Trade  Marks  Act  183S  (-51  &  :yl  Vict.  c.  60),  st. 
10-16. 

It  is  not  necessary  upon  an  application  under 
sect.  62,  sub. sect.  2,  of  the  Patents,  Designs,  and 
Trade  Marks  Act  1883  to  register  a  trade  mark 
tised  by  the  applicant  or  tiis  predecessors  in 
bitsinesa  before  the  13th  Aug.  1875  to  state  the 
names  of  the  members  of  the  firm  for  the  time 
being  since  the  alleged  first  uaer,  nor  even  to 
insert  the  words  "  and  their  predecessors  in  busi- 
ness, members  of  the  firm  for  the  tine  being." 

On  the  true  construction  of  sect.  64,  sub-sects.  1,  2, 
of  the  Act  of  1883.  an  applicant  cannot  register 
■an  old  mark  containing  an  essential  particular 
without  disclaiming  any  right  to  the  exclusive 
use  of  some  of  the  added  non-essential  matter. 
There  is  no  dittinetion  in  reference  to  disclaimer 
■between  new  and  old  marks  which  are  sought  to 
Reregistered  under  sect.  64,  sub-sects.  1,  2. 

Appeal  af^ainst  tbe  decision  of  the  Registrar  of 

Trade  Marks,  directing  that  the  registration  of 

a  trade  mark  in  respect  of  baking  powder  should 

proceed. 
The  applicants  were  millers  in  Liverpool  selling 

»  baking  powder  which  they  designated  as  "  Rojal 

Baking  Powder." 

The  application  was  opposed  by   the    Royal 

Baking  Powder  Company,  an  American  company 

which  since  1871  bad  sold  a  bakiug  powder  iu  this 

country  described  as  "  Royal  Baking  Powder." 
All  the  objections  taken  to,  and  all  the  material 

facts  in  regard,  to  the  application  nra  uuffijiently 
•  stated  in  the  judgment  of  Byrne,  J. 

Warmington,   Q.C.   and    S.  Dickinson  for  tbe 

Royal  Baking  Powder  Company. 

Neville,  Q.C.  Sebastian,  and  E.  Sleicart-Broum 

for  Wright,  Crossley,  and  Co. 

Sir  B.  E.  Webster  ( A.-G.)  and  Ingle  Jo^/ce  for  the 

comptroller.  ^^^  ^-^^^  ^^^^ 

May  24. — Btrke,  J. — This  is  an  appeal  from 
the  decision  of  the  registrar  allowing  the  ivgis- 
traUon  of  a  tiade  murk  claimed  as  an  old  mark. 
A  great  many  objections  have  been  taken,  but  I 
will  first  deal  with  the  objection  that  tfaera  is  a 
misrepresentation  in  tbe  application  as  to  tbe 
persons  who  have  usfd  the  old  mark,  the  alleged 
misrepresentation  being  that  tbe  request  ia  to 
register  in  tbe  name  of  Wright,  Crossley.  and 
Co.,  "  who  claim  to  be  tbe  proprietors  thereof,  and 
who  have  nsed  the  above  trade  mark  in  respect  of 
the  said  goods  for  upwards  of  thirteen  years 
before  tbe  13th  Aug.  1875,"  whereas,  altbcugb 
there  was  a  firm  of  Wright,  Crossley,  and  Co. 
carrying  on  business  at  the  present  addi-ess  of 
the  applicants,  there  have  been  changes  in  tbe 
firm,  and  there  was  not  at  the  date  of  the  request 
(o  register  any  member  of  the  firm  who  was  a 
m<«mber  in   the  year  1862.    In  support  of  this 

(^  Reported  by  II.  U.  Obabtiks  Mici'Bcksu.v,  K<iq.. 
Burlster-at-Lav. 


objection  reliance  was  placed  upon  sect.  62,  sab- 
sect.  2,  of  tbe  Act  of  1883,  which  provides  that 
the  application  must  be  made  in  the  form  set 
forth  in  tbe  schedule  to  tbe  Act,  or  in  such  other 
form  as  may  be  from  time  to  time  prescribed. 
The  form  is  prescribed  by  ruin  11  of  the  Rules  of 
1890,  which  is  as  follows  :  "  Where  application  is 
made  to  register  a  trade  mark  which  was  used  by 
the  applicant  or  his  predecessors  in  business 
l)efore  the  13th  Aug.  1875,  the  application  shall 
contain  a  statement  of  the  time  during  which 
and  of  the  person  by  whom  it  has  been  so  used 
in  respect  of  the  goods  mentioned  in  tbe  appli- 
cation." Form  F  is  the  form  given  in  tbe 
schedule  to  the  rulef>,  and  is  tbe  form  made  use 
of  in  this  case.  As  tilled  in,  it  complies  with  the 
marginal  directions  prescribed,  and  I  do  not  think 
that  it  is  necessary  in  tbe  application  to  state  the 
names  of  tbe  members  of  the  firm  for  the  time 
being  since  the  alleged  first  user,  nor  even  to 
inserc  the  words  "and  their  predecessors  in 
business,  members  of  the  firm  for  the  time  being.'' 
There  are  two  issues  of  fact  which  arise  for  deter- 
mination on  the  present  appeal,  tbe  first  being 
whether  or  not  tbe  trade  mark  sought  to  be  regis- 
tered was  in  fact  used  by  itself  as  a  trade  mark 
in  respect  of  baking  powder  prior  to  the  13th  Aug. 
1875 ;  and  the  second,  whether  or  not  there  was  an 
abandonment  oC  tbe  mark  piior  to  tbe  application 
to  register.  [His  Lordship,  having  decided  both 
these  points  in  favour  of  the  applicants,  con- 
tinued :]  The  further  point  I  have  to  determine, 
and  which  was  taken  on  the  part  of  the  appellants. 
is  one  of  great  importance  and  dificalcy.  It  is 
thus  expressed  in  the  appellants'  case :  "  That  tbe 
application  does  not  sptrcify  the  essential  parti- 
culars of  the  mark,  and  does  not  disclaim  any 
right  to  the  exclusive  use  of  the  added  matter, 
and  in  those  respects  does  not  comply  with 
sect.  62,  sub-sect.  2,  of  tbe  Act  of  1883,  and  the 
1st  schedule  in  the  said  sub-section  referred  to." 
Tbe  validity  of  this  objection  tarns  upon  the  trae 
meaning  of  the  section  referred  to,  and  of 
sect.  74  of  the  Act.  It  is  established  beyond 
doubt  by  the  authorities  that  an  old  mark — that 
is,  a  mark  nsed  before  the  13lh  Aug.  1875 — mast 
be  registered  as  a  whole,  and  as  it  was  actually 
used.  Assuming  that  the  mark  iu  question  is  one 
properly  registrable  as  an  old  murk  under  sect.  64. 
sub-secc.  3  (ii.),  it  appears  to  me  that  there  ueed 
not  be  a  disclaimer  under  sect.  74,  sub-sect.  2, 
because  no  addition  to  tbe  mark  aa  used  is 
asked  for,  and  therefore  the  obligation  to  state 
tbe  essential  particulars  or  to  disclaim  dies  not 
arise.  Bac  1  consider  that  the  mark  is  not  ao 
registrable,  inasmuch  as  sect.  64,  sub-sect.  3  (ii.). 
refers  only  to  marks  consisting  <f  a  w^rd,  or 
words,  letter,  figure,  or  combiuation  of  lettcis  or 
figures,  or  of  letters  and  figures  used  as  a  trade 
mark,  figures  meaning  numerals  (see  Ex  parte 
Stephens,  3  Cb.  Div.  659),  and  not  to  murka 
containing  anything  besides,  while  the  mark 
sought  to  be  roistered  contains  as  well  as  words 
other  particulars,  including  the  representation  of 
a  rampant  lion.  That  this  is  the  true  meaning  to 
attach  to  the  sub-section  appears  established  by 
the  decision  in  Perry  Davis  and  Son  v.  Harbord 
r63  L.  T.  Rep.  389 ;  15  App.  Cas.  316),  where  Lord 
Herschell  says :  "  Now,  my  Lords,  it  has  been, 
held,  and  tbe  opinion  has  been  expressed,  at  all 
events,  by  five  learned  judges,  that  on  the  true 
construction  of  tbe  stction  " — h^  was  referringto 
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sect.  10  of  the  Act  of  1875,  which  is  identical,  so 
fax  as  the  sob-head  in  question  is  concerned,  with 
sect.  64  of  the  Act  of  1883 — "  words  have  not  been 
used  as  a  trade  mark,  if  thej  have  been  used 
«ither  in  combination  with  other  words  or  in 
combination  with  any  device — in  short,  that  they 
most  be  used  alone  as  the  trade  mark  in  order  to 
be  used  as  a  trade  mark  within  the  meaning  of 
that  section.  No  donbt  has  been  cast  upon  the 
opinion  so  expressed  by  any  learned  judf^,  and  it 
appears  to  me  to  be  impossible  to  doubt  that  that 
is  the  true  construction  of  the  section  when  one 
reads  the  last  clause  of  it  in  conjunction  with 
those  which  immediately  precede."  If  this  be  the 
true  view,  the  mark  is  only  registrable  under 
sect.  64,  sub-sects.  1,  2,  as  an  old  mark,  but  in 
that  case  it  must  consist  of  or  contain  at  least  one 
<d  the  essential  particulars  enumerated  in  the 
-section.  In  this  case  the  essential  particular 
relied  upon  is  a  distinctive  label,  and  what  is 
sought  to  be  registered  is  and  must  be  the  whole 
label.  I  think  the  label  is  distinctive,  and  to  test 
this  I  may  refer  to  what  was  said  by  Lord  Cairns 
in  the  case  of  Orr-Ewing  v.  Registrar  of  Trade 
Marks  (41  L.  T.  Rep.  239 ;  4  App.  Gas.  479) :  "  I 
cannot  think  that  Hall,  V.G.  sufficiently  appre- 
ciated the  object  and  the  provisions  of  the  Act  of 
Parliament  when  he  said  that  he  considered  that, 
in  each  case,  a  device  or  label,  registration  of 
which  is  applied  for,  must  be  looked  at  as  a  whole, 
and  that  if  it  appear  to  be  such  as  in  the  ordinary 
oonrse  of  business  would  be  distinguished  from 
other  devices  or  labels,  it  should  be  registered. 
To  some  extent  no  doubt  this  is  true,  but  I 
apprehend  the  first  duty  cast  upon  the  court  is  to 
ascertain  whether  some  one,  or  more  than  one,  of 
the  essential  particulars  of  a  trade  mark,  as 
defined  by  the  Act,  is  found  to  exist,  and  that  the 
mark  may  be  described  with  the  one,  or  more  than 
one,  essential  particular  or  particulars  which  dis- 
tingniah  it";  and  also  to  what  was  said  by 
GhiUy,  J.  in  the  case  of  Be  Bradley's  Trade  Mark 
(9  Bep.  Pat.  Gas.  205] :  "  The  argument  is  that 
llioagh  neither  of  the  particulars  is  within  the 
64th  section,  the  mark  must  be  looked  at 
as  a  whole ;  and,  being  looked  at  as  a  whole,  it 
is  brought  witiiin  snb-sect.  (c)"  (as  a  device  or 
Isbe!)  "  because  as  a  whole  it  is  distinctive.  This 
point  was  raised  before  Pearson,  J.  in  Price's 
Patent  CandUs  Vtnnpany's  case  (51  L.  T.  Rep.  653 ; 
27  Ch.  Div.  681),  and  without  success.  It  is  quite 
true  that  the  trade  mark  must  be  looked  at  as  a 
whole,  but  we  must  find  in  the  whole  one,  at 
least,  of  the  essential  particulars."  The  mark 
of  the  applicants  does,  it  appears  to  me,  contain 
an  essential  particular  or  essential  particulars  of 
s  trade  mark  as  defined  by  the  Act,  inasmuch  as 
it  contains  the  device  of  a  lion  sunounded  bv  a 
bordor  with  ornamental  work  outside,  and  with  a 
bond  beneath ;  it  ha^  also  on  another  part  the 
device  of  a  scroll  nnf orled  from  a  roller  on  which 
the  directions  for  use  appear.  These  devices  as 
and  when  nsed  as  part  of  the  trade  mark  with 
the  rest  of  the  label  appear  to  me  to  make  the 
whole  label  distiootivs.  It  complies  with  the  con- 
dition pointed  ont  by  Lord  Gums  as  necessary, 
«nd  as  s  whole  it  complies  with  the  test  referred 
to  ty  LordHalsbory,  L.G.  in  Perry  Davis  and  Son 
T.  Harbord  (uU  sup.)  when  he  says,  "Distinctive 
means  distingniahmg  a  particular  person's  goods 
from  somebody  else  s  goods."  Inasmuch  as  the 
proviso  in  sect.  64,  sno-sect.  3  (ii.),  enables  old 


marks  not  containing  any  essential  particulars  as 
defined  in  the  earlier  part  of  the  section,  and  these 
only,  to  be  registered  without  any  disclaimer,  it 
would  seem  to  follow,  although  it  is  a  somewhat 
curious  result,  that  on  the  truo  construction  of 
the  section  the  applicant  cannot  register  an  old 
mark  containing  the  old  non-essentials  plus  essen- 
tials without  disclaiming  some  at  least  of  the 
identical  non-essentials  which  standing  alone 
would,  under  the  later  sub- head,  have  been  entitied 
to  registration  without  disclaimer.  It  is  pointed 
out  with  great  force  by  the  learned  registrar  that 
a  geographical  word  cannot  be  an  essential  par- 
ticular within  the  meaning  of  sect.  64,  sub-sect.  1, 
and  yet  it  may  be  extremely  hard  upon  an  appli- 
cant for  an  old  mark  that  he  should  have  to 
disclaim  it  because  it  may  be  a  special  and  dis- 
tinctive word,  and  yet  there  is  no  saving  under 
sect.  64,  sub-sect.  3,  about  special  and  distinctive 
words  unless  used  by  themselves  as  tiude 
marks.  I  may  put  another  instance :  The  letters 
K  K,  if  constituting  an  old  mark,  may 
be  registered  without  disclaimer,  but  the  same 
letters  if  registered  with  the  device  of  a  key 
cannot  be  so  registered  without  disclaiming 
the  very  letters  wUch,  if  used  alone,  might  have 
been  registered  as  an  old  mark.  It  seems  singular 
and  anomalous,  and  this  has  made  me  hesitate 
very  much  before  deciding  as  I  feel  compelled  to 
do.  Another  thing  which  makes  me  feel  reluctant 
is  that  the  learned  registrar  points  out  that  "  the 
view  taken  by  this  office  under  competent  advice 
up  till  now  has  been  that  disclaimers  as  to  old 
marks  are  dealt  with  only  by  sect.  74,  and  that 
sect.  64  does  not  compel  an  applicant  for  an  old 
mark  to  put  in  any  claim  or  disclaimer.  This 
construction  at  any  rate  avoids  the  possible  hard- 
ship I  have  pointed  out,  and  it  also  makes  the 
sections  not  overlap,  but  deal  each  with  its  specific 
object.  Of  course,  an  applicant  who  comes  here 
for  an  old  mark  insisting  that  he  is  to  make  a 
claim  and  disclaimer  under  sect  64  is  allowed  to 
do  so  if  he  chooses ;  but,  as  I  say,  the  opinion  held 
up  to  the  present  has  been  that  it  is  not  incum- 
bent upon  him  to  do  so,  and,  though  I  see  the 
difficulty,  I  think  it  is  better  in  this  case  to  follow 
the  practice  as  it  has  been  settied  in  the  offioe, 
and  hold  that  sect  64  does  not  apply  to  this  case." 
Notwithstanding  theoonsiderations  I  have  referred 
to,  I  cannot  see  my  way  to  do  otherwise  than  hold 
the  objection  good.  I  cannot  find  any  ground  for 
disting^shing  in  reference  to  disclaimer  between 
new  marks  and  old  marks  which  are  sought  to  be 
registered  under  sect.  64,  sub-sects.  1,  2,  and 
to  which  sect.  74  does  not  apply.  It  has  been 
decided  that  the  provision  that  the  statement  and 
disclaimer  shall  be  contained  in  the  application  is 
not  merely  directory,  and  it  cannot  be  waived  by 
the  court  on  an  appeal  from  the  comptroller  (see 
Be  GoodaU's  Trade  Mark,  42  Gh.  Div.  566,  and 
Be  Meens's  Trade  Mark  Application,  63  L.  T. 
Rep.  610 ;  (1891)  1  Gh.  41),  and  oonsequentiy  I 
must  allow  the  appeal.  This  will  not  prevent 
a  fresh  application  to  register.  As  a  great  part  of 
the  expense  of  the  appeal  has  been  occasioned 
by  the  issues  of  fact  raised,  which  I  have  deter- 
mined adversely  to  the  appellants,  I  think  that 
I  ought  while  ordering  the  respondents  to  pay 
the  other  costs  of  the  appeal,  including  the 
costs  of  the  Attomey-GenenQ,  to  order  the  appel- 
lants to  pay  the  costs  so  far  as  they  have  Men 
increased  by  the  issnes  of  user  or  non-nser  before 
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1875  and  of  abandonment  or  non-abandonment 
with  the  usual  set-off. 

Solicitors:  Janton,  Cobb,  Pear  ton,  and  Co.; 
Field,  BoBcoe,  aud  Co.,  agents  for  Batesone,  Warr, 
and  Winuhwrtt,  Liverpool ;  Solicifor  to  ihe  Board 
of  Trade. 


May  3,  5,  and  June  19. 
(Before  Btbne,  J.) 
Be  Hates;  Tubnbuli.  v.  Hates. (a) 
Will — Special  nower  of  appointment — Etercite  of 
power  by  icill  dated  prior  to  will  creating  the 
power— (VilU  Act  1837  (7  WiU.4,  and  1  VU*. 
0.  26).  M.  24,  27. 

H.  M.  the  elder,  by  hit  will  made  in  June  1893, 

after  bequeathing  his  property  in  shares  amongst 

■  his  children,  empowered  each  child  to  appoint  by 

will  a  life  interest  in  his  or  her  share  to  a  wife 

or  husband. 

H.  H.  the  younger,  by  his  will  made  in  Dee.  1884, 
after  bequeathing  certain  legacies,  gave  all  the 
residue  of  his  property  over  which  at  the  time 
of  his  death  he  should  have  a  disposing  power 
tipon  trusts  in  favour  of  his  wife  for  life,  and 
after  her  death  for  his  children. 

B.  H.  the  elder  died  in  1895,  and  H.  H.  the 
younger  in  1899.  H.  H.  the  younger  had  a 
power  of  appointing  in  favour  of  issue,  but  not 
of  his  widow,  under  a  settlement  dated  be/ore  his 
will. 

The  question  which  was  for  determination  was 
whet/ier  or  not  the  power  conferred  by  the  will  of 
H.  H.  the  elder  was  well  exercised  by  the  will  of 
H.  H.  the  younger,  though  executed  before  the 
date  of  his  father's  wUl. 

Held,  that  it  being  clear  that  sect.  27  of  ihe  Wills 
Act  applied  to  general  and  not  to  special  powers 
of  appointment,  and  that  the  cotniiined  effect  of 
sects.  24  and  27  of  the  Wills  Act  would  not 
enable  a  special  power  of  appointment  by  will  to 
be  well  exercised  by  a  will  executed  prior  to  the 
creation  of  the  power,  and  that  there  being  no 
indication  in  tlie  will,  either  by  reference  to  the 
j)Ower  or  by  reference  to  the  property,  of  an 
intention  to  exercise  the  special  power,  the  power 
had  not  in  this  instance  been  uieu  executed. 

Stillman  v.  Weedon  (16  Sim.  26]  observed  upon. 

SUHMOKS. 

The  whole  of  the  facts  necessary  for  the  deter, 
mination  of  the  creation  raised  are  fally  stated  in 
the  judgment  of  B/me,  J. 

D.  D.  Robertson  for  the  trustees  and  the  infant 
child  of  Henry  Hayes  the  younger. — The  special 
power  has  not  been  duly  exercised  by  the  eon's 
will,  which  is  anterior  ia  date  to  the  will  creating 
the  power,  and  contains  no  reference  either  to 
the  power  or  to  the  property  subject  to  the 
power: 

Hope  T.  Hope,  5  Qiff.  13  ; 

Be  Cotton ;  Wood,  t.  Cotton,  40  Ch.  Div.  41. 
Stillman  v.   Weedon  (16  Sim.  26)  appears  to  be 
against  me ;    but  sect.  27  of   the  Wills  Act,  on 
which  it  is  founded,  has  no  application  to  special 
powers : 

Boyea  r.  Cool,  42  L.  T.  Bep.  556 ;  14  Ch.  Dir.  53  : 

Airey  T.  Bower  56  L.  T.  Bep.  409 ;  12  App.  Cm.  263. 

(a)  Baported  b;  H.  U.  Oh^iitiks  MACrBERSOs,  Eaq., 
Barrister  at- Ltv. 


The  following  cues,  if  not  directly  in  point,  are 
in  my  favour : 

Cai<  T.  Cane,  8  Ds  O.  M.  t  G.  131 ; 

Re  WMs'  Trusts;  Barditty  v.  Wells,  61  L.  T.  Bep. 

588;  42  Ch.  Div.  646 ; 
Re  Blackburn,  43  Cb.  Dir.  75. 
Adams  for  the  widow. — The  son's  will  was  an. 
effectual  exercise  of  the  power.    The  words  "  dis- 
posiag  power"  are  quite  snfiBcient  for  the  exercise 
of  special  power,  and  the  property  comes  within 
the  words  "  propsrty  over  which  at  the  time  of  m y 
death  I  shall  have  a  disposing  power  " : 
Price  T.  Price,  46  L.  T.  Bap.  228  ; 
37iornto»  v.  Thornton,  L.  Rep.  20  Ei.  599  ; 
Re  Denton,  63  L.  T.  Bap.  105  ; 
Von  Broekdorff  v.  Malcolm,  53  L.  T.  Kip.  263  ;  30' 

CtDiv.  172: 
Be  MUntr;   Bray  t.  Jtfatier,  80  L.  T.  Btp.  151  : 

(1899)  1  Ch.  563  : 
Be  Bharland  ;  Be  Beic ;  Beto  v.  Whipple,  81  L.  T. 
Bsp.  381 ;  (1899)  2  Co.  S36. 

Bohertson  repUed.  ^^^  ^^  ^„„ 

June  19.— Byrne,  J. — By  bis  will,  dated  the- 
29th  Dec.  1884,  Henry  Hayes  the  younger,  after 
appointing  trustees  and  executors  and  giving 
pecuniary  legacies  to  his  wife  and  to  his  exe- 
cutors, proceeded  as  follows :  "  And  subject  to  the 
payment  of  the  said  legacies,  I  give  all  the  residue 
of  the  property  over  which  at  the  time  of  my 
death  I  shall  have  a  disposing  power  unto  my 
trustees  upon  trust  in  their  discretion  to  sell  and 
convert  the  same  into  money  in  such  manner  and 
upon  such  conditions  as  they  shall  think  fit  and  to 
invest  the  proceeds  "  (as  therein  mentioned,  with 
power  to  vary),  "  and  I  empower  my  trustees  ixy 
continue  the  existing  investments  of  my  estate, 
whether  they  shall,  be  of  the  description  herein- 
before authorised  or  not,  as  they  in  their  absolute 
discretion  shall  think  fit  and  upon  farther  trusty 
and  I  direct  my  trustees  to  pay  the  quarterly 
income  or  produce  arising  from  m^  trust  estate 
unto  my  said  dear  wife  for  her  life  if  she  shall  so 
long  continue  my  widow  for  her  own  use  abso- 
lateJy.  But  in  case  my  said  wife  shall  marry 
again,  then  I  direct  my  trustees  to  pay  to  her  oat 
of  the  income  of  my  trust  estate,  in  addition  to  the 
provision  made  for  her  by  marriage  settlement, 
an  annuity  of  502 ,  payable  half-yearly,  instead 
of  the  whole  of  such  income"  ;  and  after  a  trusts 
for  maintenance  aud  education  of  his  children  and 
a  trust  for  accumulation  of  unapplied  income,  the 
testator  directed  his  trustees  to  stand  possessed  of 
his  trust  estate  subject  to  the  trusts  aforesaid 
upon  trust  for  his  children  as  therein  mentioned, 
with  an  ultimate  gift  over  in  default  of  children 
living  at  his  decease,  or  of  children  afterward 
attaining  twenty-one  or  marrying  under  that  age. 
The  testator  made  a  codicil,  dated  the  20th  March 
1898,  whereby  he  made  a  change  in  the  persons  to 
be  trustees  and  executors,  and  in  all  other  respects 
confirmed  his  will.  Henry  Hayes  the  elder, 
father  of  Henry  Hayes  the  younger,  made  his  will, 
dated  the  10th  June  1893,  and  thereby  empowered 
each  child  of  his  by  his  or  her  will  or  any  codicil 
thereto  to  appoint  to  or  in  favour  of  his  or  her 
wife  or  husband  the  whole  or  any  part  of  the 
yearly  income  of  bis  or  her  share  in  his  (the 
testator)  Henry  Hares  the  elder's  residuary  estate 
for  the  life  of  such  wife  or  husband  or  for  any 
interest  determinable  on  or  before  the  death  of 
such    wife    or    husband ;  and  by  the  same  wilt 
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Henry  Hayes  the  elder  directed  that  a  aum  of 
40001.  thereby  direoted  to  be  raised  should  be  held 
upon  the  same  or  the  like  tmsts  and  with  and 
subject  to  the  same  or  like  powers  and  pronsions 
aa  were  thereinbefore  declared  expressed  and  con- 
tained with  respect  to  the  share  of  bis  son  Henry 
Hayes  the  yoonger  in  the  renidae  as  if  the  sam 
were  there  repeated.  Henry  Hayes  the  elder  died 
on  the  19th  April  1895,  and  Henry  Hayes  the 
younger  on  the  8th  Sept.  1899.  Henry  Hayes  the 
yonnger  left  a  widow  and  three  children  him  sar- 
Tivintr.  He  had  no  power  of  appoiatment  exercis- 
able in  faToor  of  his  widow  other  than  the  power 
contained  in  the  will  of  his  father ;  and  the  qaes- 
tion  which  arises  for  determination  is  whether  or 
not  the  power  in  q  aestioa  was  well  exercised  by  his 
will,  snoh  will  and  the  codicil  thereto  having  been 
executed  before  the  date  of  his  father's  will.  I 
shoald  mention  that-.  Henry  Hayes  the  younger 
had  a  power  of  appointing  in  favour  of  issue 
under  a  settlement  dated  before  his  will. 
It  is  clear  upon  the  authorities  that  sect.  27  of  the 
Wills  Act  applies  to  ganeral  and  not  to  special 
powers  of  appointment :  (see  Airey  v.  Bower,  ubi 
ntp. ;  Boyei  v.  Cook,  ubi  tup. ;  and  Be  Either 
WiaiiavM ;  Foulkea  t.  WUliauu,  61  L.  T.  Bep.  58 ; 
43i  Ch.  DIt.  93).  So  far  as  the  reasoning  of 
Shadweli,  Y.O.  in  the  case  of  Stillman  v.  Weedon 
(ubi  «i(p.)  is  founded  upon  the  application  of 
aect.  27  of  the  Act,  such  reasoning  must  be  dis- 
regarded in  view  of  later  decisions.  It  is  also 
dear  that  the  combined  effect  of  sects.  21  and  27 
of  the  Act  is  to  enable  a  general  power  of 
appointment  by  will  to  be  well  exercised  by  a 
will  executed  prior  to  the  date  of  the  instrument 
creating  the  power.  Unless  Stillman  v.  Weedon 
{ubi  tup.)  is  to  be  read  as  an  authority  to  the 
contrary,  I  have  been  nnable  to  find  any  case  in 
which  it  has  been  dejided  that  a  special  power  of 
appointment  by  will  can  be  well  executed  by  a 
wiU  dated  prior  to  the  creation  of  the  power  by 
virtue  of  the  operation  of  sect.  24  oi  the  Act.  and 
the  opinion  of  Stirling,  J.  in  Be  Wellt'  Truett 
(ubi  tup  )  and  the  actual  decision  of  the  Ma>ter 
of  the  fiolls  in  Ireland  in  the  case  of  Doyle  v. 
Coyle  (1895)  1 1.  R.  205)  are  distinctly  opposed  to 
any  such  conclusion.  The  case  of  Stillman  v. 
Weedon  (ubi  sup)  may,  I  think,  perhaps  be 
reconciled  with  the  last-mentioned  cases,  either 
upon  the  ground  that,  if  specific  personal  property 
the  subject  of  the  power  be  referred  to  in  the  will, 
sect.  21  of  the  Act  applies,  becausa  that  property 
may  then  be  said  to  be  comprised  in  the  will,  or, 
to  use  the  interpretative  words  of  Turner,  L.J.  in 
Lady  Langdcde  v.  Brigge  (8  Dd  G.  M.  &  6.  391,  at 
p.  436),  "  so  far  as  the  will  comprises  dispositions 
of  real  and  personal  estate,"  or  upon  the  ground 
that  independently  of  the  Act,  if  specific  personal 
property  the  subject  of  the  special  power  loe  dealt 
-with  by  the  testator,  he  must  be  deemed  to  have 
intended  to  exercise  the  only  power  enabling  him 
to  deal  with  it,  although  such  power  be  created 
subsequently  to  the  wUL    I  am  not  certain  of  the 

grecise  view  taken  by  Lord  St.  Leonards  in 
ogden  on  Powers,  8th  edit,  p.  307,  s.  49,  where 
be  deals  with  SliUmia  v.  Weedon  (ubi  eup).  Be 
this  as  it  may,  having  regard  to  the  opinions  of 
Stirling,  J.  and  of  the  Master  of  the  Bolls  in 
IrelMid  in  tiie  cases  I  have  mentioned,  I  do  not 
think  that  I  ought  to  deal  with  the  present  case 
(there  being  no  specific  description  of,  or  reference 
to,  ihe  property  in  question)  upon  the  footing 


that,  not  being  within  sect.  27,  sect.  24  of  the 
Wills  Act  applies.    The  difference  in  the  result  is 
that  I  cannot  start  with    any  presumption  in 
favour  of  an  exercise  of  the  power  by  reason  of 
tbe  general  words  of  disposition,  looking  only  to 
see  if  there  be  a  contrary  intention  expressed ;  but 
that  I  must  approach  the  consideration  of  the 
terms  of  the  will  as  though  the  Wills  Act  had 
never  been  passed.     Acting  on  this  view,  and 
bearing   in    mind    that    the    subject-matter    is 
personal   estate,  and  that   such  pursonal  estate 
is  not    specifically  mentioned    or    described    in 
tbe   will,    bearing    in    mind    also  that   the  de- 
cisions   in    Be    Wells'    Trutls    (ubi    sup.)    and 
in    Doyle    v.    Coyle    (ubi   sup )    show    that    I 
should  have  regard  to  the  date  of  the  will,  I  will 
refer  again  to  the  case  of  Be  Esther  WilliaTns ; 
Foulkes  V.  Williams  (ubi  sup.),  a  case  dealing  with 
the  exercise  of  a  special  power  over  real  estate, 
where  Lindley,  L.J.  says:  "We  must  bear  two 
things  in  mind.    First,  that  sect.  27  only  applies 
to  a  general  power  of  appointment  as  to  which  a 
general  devise  operates  as  an  exercise  of  the  power 
unless  there  is  some  indication  in  the  will  of  a 
contrary  intention.     Secondly,  that   as  regards 
special  powers,  the  old  law  applies,  which  is  that 
you  must  find  some  indication,  either  by  reference 
to  the  power  or  by  reference  to  the  property,  of 
au  intention  to  exercise  the  special  power.    Any- 
thing which   showed   that  the  testator  had  the 
power  in  his  mind  would  be  enough.    But  if  you 
cannot  find  anvthing  to  show  that  the  testator 
had  the  special  power  in  his  mind,  it  would  be 
straining  langaage  to  say  that  the  devise  would 
be  an  exercise  of  that  power."    The  subject-matter 
in  the  present  case  is  personal  estat«,  and  having 
regard  to  the  old  law  before  the  Wills  Act  in 
reference  to  personal  estate,  I  am  unable  to  say 
that  the  property  is  so  referred  to  as  to  show  an 
intention  to  exercise  a  specific  special  power  after- 
wards to  be  created.    Then  I  have  to  consider 
whether  there  is  any  sufficient  reference  to  the 
power.    It  is  at  lea>t  doubtful  whether  I  am  at 
liberty  to  hive  i-egard  t)  the  fact  that  the  only 
power  the  testator  could  exercise  in  favour  of  his 
wife  was  the  power  in  question.    Even  if  I  am,  I 
find  no  reference  to  any  specific  limited  power 
either  existing  or  to  be  afterwards  created,  although 
I  do  find   an   iutention  expressed  to  dispose  of 
all  property  over  which  the  testator  shall  have  at 
the  time  of  his  death  "  a  disposing  power "    in 
favour  of  his  wife  to  the  extent  of  giving  her  a 
life  interest.    Notwithstanding  the  expression  of 
an  intention  to  dispose  of  all  that  the  testator 
should  at  his  death  have  a  power  to  dispose  of, 
and  notwithstandiog  the  decisions  bearing  upon 
the  ineffectuality  of  some  similar  expressions  as 
showing  a  contrary  intention  in  the  cases  of  wills 
operated  upon  by  the  21th  and  27th  sections  of 
the  Wills  Act,  I  think,  balaooing  as  best  I  may 
the  various  considerations  one  way  and  the  other, 
that  the  power  has  not  in  this  instance  been  well 
executed.    There  are  legacies  given  to  the  execu- 
tors, who  are  no  objects  of  the  powei*,  there  is  a 
trust  for  sale  and  conversion,  and  there  is  the 
use  of  the  expressions  "  my  estate  "  and   "  my 
trust  estate,"  the  latter  being  repeated  several 
times  over.    I  find  a  general  intention  shown  to 
execute  all  powers  of  appointment  and  to  benefit 
the  widow,  but  upon  the  whole  will  I  cannot  find 
sufficient  ground  to  enable  me  to  hold  her  entitled 
aa  under  an  exercise  of  the  subsequently  created 
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special  power.  I  should  like  to  mention  that  in 
some  of  the  text-books  the  actual  discussion  and 
decision  in  Stillman  v.  Weedon  (ubi  suo.)  has  been 
traated  as  though  it  were  only  in  reference  to  a 
general  power.  It  is,  however,  clear  to  xaj  mind 
that,  rightly  or  wrongly,  the  Vioe-Chancellor  con- 
sidered both  sects.  24  and  27  to  relate  to  special 
powers,  and  that  he  was  actually  dealing  with  a 
case  of  a  special  power.  I  feel  bound  to  answer 
the  question  in  the  negative. 

Solicitors  :  Bell,  Brodrick,  and  Gray,  agents  for 
Buchanan  and  Sont,  Whitby. 


May  30  and  July  3. 
(Before  Byknb,  J.) 
Babbetto  v.  Younq.  (a) 
Will— General  ■power  of  appointment — Ejeecution 
— Holograph   icHl   in    French   language    unat- 
tested—WtlU  Act  1837  (1  WiU.  4  amt  1  Vict, 
c.  26),  »».  9,  10. 

E.  B.  P.  B.,  a  domiciled  Frenchwoman,  made  a  viill 
in  the  French  language  and  unattested.  This 
toiU  had  been  admitted  to  probate,  being  good  in 
accordance  with  the  law  of  the  testatrix's  dom,i- 
eil,  but  invalid  according  to  English  law. 
The  question  arose  whether  it  was  a  good  execution 
of  a  general  power  to  appoint  by  "  last  will  and 
testament  in  urriling  or  any  writing  in  the 
nature  of  or  purporting  to  be  her  last  toiU  and 
testament  or  any  eodicU  or  codicils  thereto  to  be 
respectively  executed  by  her  in  the  presence  of 
and  attested  by  two  or  more  credible  witnesses," 
such  power  being  created  by  an  instrument 
coming  into  operation  before  the  WiUs  Act. 
Held,  following  the  reasoning  of  Stirling,  J,  in 
Re  Price;  Tomlin  v.  Latter  (82  L.  T.  Bep.  79 ; 
(1»00)  1  Ch.  442)  and  of  Kay,  J.  tn  Re  Kirwan's 
Trusts  (4i»  L.  T.  Bep.  292;  25  Ch.  Div.  373), 
that  where  special  formalities  were  required  by 
the  instrument  creating  the  potoer,  it  was  not 
enough  that  the  instrument  shotdd  be  a  wiU 
according  to  the  law  of  domicU,  but  that  in 
cases  where  the  provisions  of  the  Wills  Act  did 
not  apply,  such  will  must  comply  with  the  terms 
of  the  power,  and  that  the  power  had  not  been 
.  executed. 
Petition. 

Joseph  Barretto  by  his  will,  dated  the  28th  May 
1822,  after  making  various  bequests,  gave  the 
residue  of  his  personal  estate  to  trustees 
upon  trust  for  sale  and  conversion,  and 
to  stand  possessed  of  the  investments  and 
income  thereof  upon  trust  for  all  his  chil- 
dren living  at  his  death  as  therein  mentioned 
in  eqnal  shares,  the  shares  of  such  of  them  as 
shonld  be  daughters  to  be  vested  in  them  at 
twenty-one,  but  to  be  retained  by  his  trustees 
upon  trust  to  pay  the  income  of  such  shares  to 
such  daughters  during  their  respective  lives  for 
their  separate  use  without  power  of  anticipation, 
and  aftisr  the  decease  of  each  such  daughter 
"  upon  trust  to  pay,  assign,  and  transfer  the  prin- 
cipal of  her  part  or  share  and  the  accumulations 
(if  any)  of  the  dividends,  interest,  and  annual 
proceeds  thereof  unto  such  person  or  persons  upon 
such  trusts  and  for  such  intents  and  purposes  as 

la)  Reported  ky  H.  M.  Ohartisb  Macphibsok,  Esq., 
Bartlater.M-Law. 


she  by  her  last  will  and  testament  in  writing  or 
any  writing  in  the  nature  of  or  purporting  to  be 
her  last  will  and  testament  or  any  codicil  or 
codicils  thereto  to  be  respectively  executed  by  her 
in  the  presence  of  and  attested  by  two  or  more 
credible  witnesses  shall  notwithstanding  her 
coverture  direct  or  appoint,  and  in  default  of  any 
such  direction  or  appointment,  gift,  or  bequest 
unto  such  person  or  persons  as  at  the  time  of  her 
decease  shall  be  her  next  of  kin." 

The  testator  died  in  Oct.  1824,  leaving  three 
children,  of  whom  the  plaintiff,  Emily  Rosalia 
Paterson  Barretto  (afterwards  Mrs.  Guepratte), 
was  one. 

In  pursuance  of  an  order,  dated  in  1865,  made 
in  the  above  suit,  the  one- third  share  of  the  above- 
named  plaintifi  in  the  testator's  residuary  personal 
estate  was  invested  in  the  purchase  of  977^  2s.  3d. 
Bank  Stock  and  carried  over  to  the  account  of  the 
plaintiff,  Emily  Rosalia  Paterson  Barretto, 
spinster,  and  the  interest  was  by  the  same  order 
directed  to  be  paid  during  the  life  of  Mrs.  Gae- 
pratte  to  her  and  her  husband,  Henri  Pierre  Gae- 
pratte,  on  their  joint  receipt. 

Henri  Pierre  Guepratte  died  in  1884,  and  by  an 
order  dfited  Nov.  1884  the  interest  on  the  Bank 
Stock  was  directed  to  be  paid  to  Mrs.  Guepratte 
during  her  life. 

Mrs.  Guepratte,  who  was  a  domiciled  French- 
woman, made  a  holograph  will  in  the  French 
language,  dated  the  25th  April  1894,  and  thereby 
directed  all  her  estate  to  be  equally  divided  between 
her  three  children,  Edonard,  Mrs.  Cambon,  and 
the  petitioner  Mrs.  Elie  Carmichael,  and  ap- 
pointed her  son-in-law,  Paul  (;ambou,and  another 
executors. 

Among  the  different  items  of  property  men- 
tioned and  included  in  the  will  was  the  above  sum 
of  Bank  Stock.    The  will  was  unattested. 

The  testatrix  made  a  codicil,  dated  the  1st 
March  1899,  also  in  the  French  language  and 
unattested,  whereby,  having  stated  that  she  had 
lost  her  daughter  Mrs.  Ciimbon,Bhe  left  to  her 
son  Henri  Paul  Cambon  all  that  she  had  left  to 
his  mother  in  her  will. 

The  testatrix  made  a  farther  codicil  to  her  will, 
dated  the  24th  Aug.  1899,  also  in  the  French 
language  and  unattested,  whereby,  after  stating 
she  had  lost  her  son  Edouard,  she  left  to  his 
three  daughters  the  share  in  money  she  had  be- 
queathed to  him. 

Mrs.  Gnepratte  died  on  the  5th  Nov.  1899.  Her 
will  and  codicils  were  admitted  to  probate  as  being 
good  in  accordance  with  the  law  of  the  testatrix's 
domicil. 

This  petition  was  for  payment  out  of  the  Bank 
Stock  to  the  legal  personal  representative  when 
constitnted  of  Mrs.  Guepratte,  the  petitioner 
claiming  to  be  her  sole  nuxt  of  kin,  and  the 
question  was  whether  or  not  the  will  of  Mrs. 
Guepratte,  not  having  been  attested  by  two 
witnesses,  was  a  valid  exercise  of  the  power 
of  appointment  contained  in  the  will  of  her 
father. 

Leveti,  Q.C.  and  H.  B.  Howard  for  the  petition. 
— The  will  of  Mrs.  Gnepratte  is  obvionsly  not  a 
valid  exercise  of  the  power,  as  it  was  not  attested 
in  the  special  manner  required,  and  this  distin- 
guishes this  case  from 

D'Huart  ▼.  Harkness,  34  Beav.  324. 
Sects.  9  and  10  of  the  Wills  Act  have  no  appli- 
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cation  to  the  wills  of  persons  not  domiciled  in 
England : 

Re  Kincan'i  TnuU,  49  L.  T.  Bjp.  292 ;   25  Ch. 

Div.  373  J 
Bumnul  v.  Hummel,  7S  L.  T.  B«p.  S18:  (1898)  1 

Ch.  642 ; 
Re  Price;   TomUn  v.  Latter,   82  L.  T.  Rep.  70; 
(1900)  1  Ch.  442. 

Norton,  Q.G.  and  C.  Bathurst  for  the  respon- 
dents.— The  power  has  been  daly  exercised  by 
this  will,  which  was  valid  according  to  the  law  of 
domicil: 

D'Huart  y.  Barineit,  34  Bear.  321. 

The  conrt  will  always  endeavour  to  give  effect  to 
the  intention  of  a  testator  to  pass  property  subject 
to  a  power,  even  if  it  has  not  been  properly 
exercised. 

Iere«.Q.O.  replied.  Cur.  adv.  vult. 

July  3. — Btbne,  J. — In  this  case  a  lady  being 
a  domiciled  Frenchwoman  made  a  will,  valid  ac- 
cording to  French  law  but  invalid  according  to 
English  law,  being  unattested.  The  will  has  been 
admitted  to  probate,  being  a  good  will  in  accord- 
ance with  the  law  of  the  testatrix's  domicil; 
but  the  question  I  have  to  determine  i«  whether  or 
not  it  operates  as  a  good  execution  of  a  general 
power  created  by  an  instrument  coming  into  opera- 
tion before  the  Wills  Act.  The  power  in  question 
was  a  power  to  appoint  by  last  will  and  testament 
in  writing  or  any  writing  in  the  nature  of  or  pur- 
porting to  be  her  last  will  and  testament  or  any 
codicil  or  codicils  thereto  to  be  respectively 
executed  by  her  in  the  presence  of  and  attested 
by  two  or  more  credible  witnesses.  So  that  the 
power  was  required  to  be  exercised  by  an  instru- 
ment attested  in  a  special  manner,  which  require- 
ment was  not  satisfied  by  the  instrument  which 
is  claimed  to  have  operated  as  an  exercise  of  the 
power  inasmuch  as  it  was  not  attested  by  any 
witness.  The  provisions  of  sects.  9  aad  10  of  the 
Wills  Act  have  no  application  to  wills  of  persons 
not  domiciled  in  England.  This  was  decided  by 
Stiriing,  J.  in  the  case  of  Ke  Price  {ubi  sup.), 
where  he  cites  Dicey's  Conflict  of  Laws,  p.  684, 
and  Bremer  v.  Freeman  (10  Moo.  P.  0.  306,  359) ; 
and  although  in  that  case  Stirling,  J.  does  not.  I 
thiok,  agree  with  what  was  said  by  Kay,  J.  in  Be 
Kinuan't  Trusts  (ubi  sup.)  in  reference  to  the 
application  of  the  negative  words  in  sect.  10  of 
the  WiUa  Act  to  the  case  before  him,  he  at  the 
nme  time  points  oat  that  the  decision  in  Be 
Kirwan's  Trusts  (ubi  sup.)  may  be  rested  on  these 
grounds :  "  Fir«t,  the  power  was  required  to  be 
executed  by  an  instrument  in  a  special  form  which 
the  instrument  said  to  be  an  execution  of  the 
power  did  not  satisfy.  Secondly,  the  Wills  Act 
had  no  application  inasmuch  as  the  testator  was 
domiciled  abroad;  and  although  the  instrument 
was  not  invalidated  by  the  prohibitory  portion  of 
sect  10,  it  did  not  derive  validity  from  the  en- 
abling portion  of  that  section.  In  any  case  the 
instrament  did  not  satisfy  the  requirements  of 
the  Wills  Act.  Thirdly,  although  the  instrument 
was  valid  by  Lord  Kingsdown's  Act,  still,  as  was 
pointed  ont  by  Kay,  J.,  that  statute  does  not 
emtain  any  enactment  dealing  with  wills  made  in 
exercise  of  powers."  The  power  is  not  framed  as 
in  D'Huart  v.  HarJeness  {ubi  sup.)  so  as  to  be 
exendsable  by  the  donee  by  "  her  last  will  and 
testament  in  writing  duly  executed,"  but  requires 


execution  with  special  formalities  which  have  not 
been  observed.  I  am  free  from  having  to  consider 
any  question  arising  under  Lord  Eingsdown's 
Act,  which  relates  only  to  the  wills  of  British 
subjects,  but  it  appears  to  me  that  following  the 
reasoning  of  Stirling,  J.  in  the  case  I  have  referred 
to  and  of  Kay,  J.  in  Be  Kirwan's  Trusts  (ubi  sup.), 
apart  from  the  special  point  in  which  Stirling,  J. 
does  not  agree  with  it,  1  mnst  hold  in  the  case  of 
the  donee  being  a  foreigner  that  it  is  not  enough 
where  special  formalities  are,  required  by  the 
instrument  creating  the  power  that  the  instru- 
ment should  be  a  will  according  to  the  law  of 
domicil,  but  that  in  cases  where  the  provisions 
of  the  Wills  Act  do  nob  apply  such  will  must 
comply  with  the  terms  of  the  power.  I  am  not 
aware  of  any  authority  which  would  justify  me  in 
supplying  the  defect  in  the  execution  of  the 
power.  Apart  from  other  reasons,  aiding  the 
defect  would  not  operate  in  favour  of  children 
of  the  donee. 
Solicitors :  Lake,  Shaw-Mackenzie,  and  Co. 


June  12  and  13. 

(Before  Fabwei.1.,  J.) 

Ingle  v.  Vauohan-Jenkins.  (a) 

Merger — Settled  estates — Agreement  for  lease — 
Lessee  becomes  terMnt  for  life — Intention — 
Benefit  of  lessee. 

The  principle  adoptedin  Grice  v.  Shaw  (10  Hore. 
76)  respecting  the  merger  of  charges  applies 
equally  to  the  merger  of  leases. 

In  dealing  with  qaeetiona  of  merger,  the  principle 
by  which  the  court  is  guided  is  the  intention ; 
and  in  the  absence  of  express  intention,  either 
documentary  or  verbal,  the  court  looks  to  the 
benefit  of  the  person  in  whom  the  two  estates 
became  vested. 

W.  v.- J.  entered  into  possession  of  a  portion  of 
certain  settled  estates  under  an  agreement  for  a 
lease  of  ninety-nine  years  made  with  the  tenant 
for  life ;  and  subsequently  himself  became  the 
tenant  for  life.  There  was  no  proof  of  express 
intention  on  the  part  of  W.  V.-J.  thai  the 
estates  should  merge,  and  it  was  clearly  to  his 
benefit  that  the  estates  should  not  m^rge. 

Held,  accordingly,  thai  there  was  no  merger. 

William  Vauohan-Jenkins  by  his  wUl  dated 
the  17th  Aug.  1866  devised  his  mansion-house  and 
certain  lands  to  the  use  of  his  brother  Frederick 
Yaughan- Jenkins  for  life,  with  remainder  to  the 
use  of  William  Yaughan- Jenkins  (son  of  Frederick 
Yaughan-Jenkins,  and  hereinafter  referred  to  as 
William  Yaughan-Jenkins,  the  younger)  for  life, 
with  remainder  to  the  use  of  the  first  and  every 
other  son  of  William  Yaaghan-Jenkin?,  the 
younger,  successively  according  to  their  respective 
seniorities  in  tail,  with  remainders  over  as  therein 
mentioned. 
The  will  contained  the  following  proviso : 
Provided  always  and  I  hereby  declare  that  it  shall  be 
lawful  for  any  penon  for  the  time  being  entitled  as 
benefioial  tenant  for  life  or  tenant  in  tail  of  the  said 
premises  hereinbefore  devised  in  striot  aettlemsnt,  as 
when  he  or  she  ahall  nnder  this  my  will  be  entitled  to 
the  posseeaion  or  to  the  reosipts  of  the  rents  and  profits 
of  the  Mud  premises,     ...    by  deed  to  appoint  by 

(a)  liuiiuiied  by  dYnyity  DaVi>,  £*«.,  tuuiUKi-ai-itaw. 
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■m%j  of  lease  any  part  of  tbe  laid  premiiei  to  any  petaon 
or  peraoDi,  who  ahall  improre  the  eame  by  ereotiDg  or 
bnilding  thereon  any  oeir  honsa,  eteotion,  or  building,  or 
by  re-boildiog,  repairing,  enlarging,  or  improving  any 
houe,  erection,  or  bnildiog,  then  standing  thereon,  or 
shall  oavenant  or  agree  to  do  so  within  two  years  after 
the  date  of  snoh  appointment,  for  any  term  of  years  not 
ezoeeding  ninety-nine  yetrs,  to  take  eifeot  in  possession, 
■o  as  there  be  reserred  in  every  snoh  appointment  the 
best  yearly  rant  or  rents  to  be  inoident  to  the  imme- 
diate reversion  that  caa  be  reasonably  gotten,  &3. 

The  testator,  William  Vanghan- Jenkins,  died  on 
the  23rd  Sept.  1876. 

Frederick  Yaaghan-Jenkins  then  entered  into 
possession  as  first  tenant  for  life. 

While  in  possession,  Frederick  Yanghon- 
Jenkins,  under  the  proviso  of  the  will,  agreed  by 
a  memorandum  in  nritiog  to  appoint  to  his  son 
William  Yaughan-Jenkins,  by  way  of  lease,  three 
acres  of  the  settled  estates  for  a  term  of  ninety- 
nine  years,  oommenoing  from  the  25th  March 
1884,  at  the  annual  rent  of  3{.  per  acre,  free  from 
all  deductions  except  the  landlord's  property  tax. 

William  Vanghan- Jenkins,  the  yonuKer,  took 
possession  of  the  piece  of  land,  and  erected  thereon 
a  residence,  &c.,  and  expended  in  so  doing  a  sum 
-of  15001.  or  thereabouts.  He  thereby  became  en- 
titled to  specific  performance  of  the  agreement, 
but  no  lease  was  then  or  had  since  been  g^ranted. 

On  the  death  of  Frederick  Yaughan-Jenkins,  on 
the  16ih  Jan.  1892,  William  Yaughan-Jenkins,  the 
younger,  became  le^al  tenant  for  life  in  possession 
of  the  settled  estates. 

William  Yaaghan-Jenkins,  the  younger,  died 
on  the  17th  Nov.  1897. 

The  defendant,  who  was  the  eldest  son  of 
William  Yaughan-Jenkins,  the  younger,  then 
entered  into  possession  as  tenant  in  tail,  and 
claimed  to  hold  the  property  free  from  the  lease, 
on  the  ^onnd  {inter  alia)  that  the  lease  had 
merged  in  the  estate  for  life  enjoyed  by  his 
father. 

The  plaintiff  was  the  executor  of  William 
Yaughan-Jenkins,  the  younger,  and,  maintaining 
that  there  had  been  no  such  merger,  claimed 
specific  performance  of  the  agreement. 

Younger,  Q.O.  and  G.  Cave  for  the  plaintiff. — 
This  is  not,  indeed,  an  equitable  term,  where  the 
legal  estate  is  vested  in  a  trustee ;  but  the  Judi- 
cature Act  1873  (36  &  37  Yict  c.  66).  s.  25  (4) 
provides :  "  There  shall  not,  after  the  commence- 
ment of  this  Act,  be  any  merger  by  operation  of 
law  only  of  any  estate,  the  beneficial  interest  in 
which  woald  not  be  deemed  to  be  merged  or 
extinguished  in  equity."  Now,  in  equity,  "  the 
principle  by  which  the  court  is  guided  is  the 
intention ;  and  in  the  absence  of  express  inten- 
tion, either  in  the  instrument  or  by  parol,  the 
court  looks  to  the  benefit  of  the  person  in  whom 
the  two  estates  become  vested  " : 

Lewin  on  TrnatR,  lOth  edit,  p.  889; 
Bnow  V.  Boycott,  66  L.  T.  Bep.  762  ;  (1892)  3  Ch. 
110. 

Here  it  was  plainly  for  the  benefit  of  the  tenant 
for  life  that  there  should  be  no  merger. 

Hughet,  Q.C.  and  E.  P.  Reuiitt  for  the  defen- 
dant.— This  is  a  mere  agreement  to  grant  a  term, 
and  must  be  distinguished  from  an  equitable 
tenn,  where  the  legal  estote  is  vested  in  a  trustee. 
It  is  true  that  the  question  of  intention  applies  to 
the  merger  of    charges;   but  the  principle  has 


never  been  applied  to  the  merger  of  a  lease.  On 
the  contrary,  the  case  of  GutUer  v.  ChttUer  (23 
Beav.  571)  sopporte  our  contention  that  the  lease 
does  merge.  [Fabwell,  J.  referred  to  Belaney 
v.  Belaney  (16  L.  T.  Bep.  269  ;  L.  B«p.  2  Ch.  138)  ; 
Grice  v.  Bhaw  (10  Hare.  76) ;  Sing  v.  Letlie  (10 
L.  T.  Rep.  332;  2  H.  &  M.  68).  In  PhUipg  t. 
Philips  (1  P.  Wms.  (1701),  at  p.  40),  we  find 
''  Mergers  are  odious  in  equity  and  never  allowed, 
except  for  special  reasons.''] 

Younger,  Q.C.  in  reply. — Brandon  v.  Brandon. 
(5  L.  T.  B«p.  339)  was  a  case  where  the  question 
of  the  merger  of  a  lease  in  an  estate  in  fee  simple 
arose.  Kindersley,  Y.C.  says,  at  p.  310 :  "  A  ooart 
of  equity  so  regulates  the  rights  of  the  parties  with 
reference  to  the  doctrine  of  merger  that  it  will 
not  allow  merger  to  take  place  if  it  sees  equtable 
reasons  for  holding  it  should  not  take  place." 

Fabwbll,  J. — ^It  has  been  argued  that  specific 
performance  of  this  agreement  ought  not  to  be 
decreed  because  the  interest  of  WilUam  Yaughan- 
Jenkins,  the  younger,  in  the  lease  thereby  con- 
tracted to  be  granted,  merged  in  his  life  estate 
when  he  became  legal  tenant  for  life  in  possession. 
In  my  opinion  there  has  been  no  such  merfiper. 
In  the  first  place  this  is  a  contract  specifioallv 
enforceable  in  equity,  and  there  is  no  case  which 
says  that  such  a  contract  becomes  merged  beoanse 
the  person  who  is  entitled  to  the  benefit  of  the 
contract,  and  who  is  one  of  the  original  parties 
thereto,  happens  ultimately  to  become  the  proper 
person  both  to  grant  and  to  receive  such  benefit. 
For  instance,  supposing  that  a  testator  has  con- 
tracted to  ^rant  a  lease  to  A.,  than  if  he  subse- 
quently devises  the  fee  to  A.  on  trust  there  is  no 
merger,  and  A.  can  still  enforce  the  contract;  or, 
on  the  other  hand,  if  the  testator  subsequently 
devises  the  fee  to  A.  for  life  with  remainders  over, 
I  do  not  know  of  any  case  which  says  that  A. 
cannot  enforce  such  contract,  even  though  A. 
would  receive  from  himself  a  grant  of  the  lease. 
Whatever  may  have  been  the  effect  at  common 
law  (as  to  which  I  express  no  opinion),  I  hold  that 
snch  contracte  as  I  have  just  mentioned  could  be 
enforced  in  equity.  In  my  opinion  the  doctrine 
of  mercer  is  rightly  stated  in  Lewin  on  Trusts 
(10th  edit.,  p.  889),  as  follows :  "  At  law  merger 
is  the  necessary  consequence  of  the  nnion  of  two 
estetes  in  the  same  person  in  the  same  right,  but 
in  equity  two  estates  without  any  intervening^ 
interest  may  meet  in  the  same  person  in  the  same 
right  without  merger,  and,  on  the  other  himd, 
though  the  estates  are  separated  by  an  inter- 
vening interest,  merger  may  take  t-ffect.  The 
principle  by  which  the  court  is  guided  is  the 
intention;  and'  in  the  absence  of  express  in- 
tention, either  in  the  instrument  or  by  parol, 
the  court  looks  to  the  benefit  of  the  person  in 
whom  the  two  estates  become  vested."  Then  the 
learned  author  goes  on  to  point  out  that  the 
chief  importance  of  the  cases  of  merger  is  with 
reference  to  charges.  Now,  counsel  for  the 
defendant  argued  that  there  was  a  distinction 
between  the  cases  of  merger  of  a  leasehold  interest 
at  a  rent,  and  of  a  term  to  secure  a  charge.  I 
do  not,  however,  see  any  distinction.  The  pre- 
vailing principle  is  that  the  benefit  of  the  person 
in  whom  the  various  interests  coalesce  is  to  be 
regarded,  and  I  cannot  see  why  the  benefit  of 
such  a  person  should  be  regarded  as  of  more 
importence  in   the  case  of   a  term  of   years   to 
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aecnre  a  charft'e  than  in  the  case  of  a  term  of 
yean  at  a  rent.  I  do  not  nee  that  there  is  anj 
diflereDoe  whether  the  term  is  created  to  aecore  a 
<dian»  in  consideration  for  money  advanced,  or 
wheuer  it  is  created  in  consideration  of  money 
expended  on  the  land  itself,  as  it  was  in  this  case. 
It  seems  to  me  also  that  it  does  not  matter  whether 
the  estates  meet  in  the  same  person  by  operation 
of  law  or  by  act  of  the  parties.  The  priaoiple  of 
Grice  T.  8mu>  (ubi  tup.)  applies  to  this  case.  The 
headnote  to  tlutt  case  i»  as  follows :  "  When  the 
tenant  in  fee  or  in  tail  of  an  estate  becomes 
entitled  to  a  charge  npon  the  same  estate,  the 
fteneral  role  is,  that  the  charge  merges,  unless  it 
be  kept  alive  by  the  party  entitled  to  it;  and 
where  the  merger  of  the  charge  would  have  let  in 
other  charges  in  priority,  thereby  rendering  it  the 
interest  of  the  oiirner  of  the  estate  to  keep  alive 
his  charge,  the  oonrt  presnmed  that  snob  was  his 
intention,  notwitiutanding  the  absence  of  any 
other  indication  of  his  intention."  That  was  a  very 
much  stronger  case,  becanse  there  the  charge  was 
paid  off  by  a  tenant  in  taiL  and  yet  it  was  held  to 
be  kept  aUve  for  his  benefit.  All  the  aathorities 
show  that  when  a  tenant  for  life  pars  off  a  charts 
he  keeps  the  benefit  for  himself ;  unless  he 
expresses  some  intention  to  the  contraij.  In 
this  case  WilUam  Vanghan-Jenkins,  while  he 
was  still  tenant  for  life  in  remainder,  expended 
abont  15002.  in  building  the  bouse  in  question, 
and  became  entitled  to  a  lease  of  it  for  ninety- 
nine  years.  He  knew  that  he  might  some  day 
become  tenant  for  life  in  possession,  but  he  spent 
the  money  withont  expressing  what  was  to 
happen  when  be  came  into  possession.  In  my 
opinion,  it  is  clearly  for  his  benefit  that  this  lease- 
bold  interest  should  not  merge,  and,  therefore,  I 
bold  that  there  baa  bem  no  merger  in  equity.  In 
Oriee  t.  Shaw  (uM  sup.).  Turner,  T.C.  says :  "  The 
,geiieral  rule,  indeed,  is  clear  that  when  a  party  has 
an  estate  in  fee  or  in  tail,  and  at  the  »anie  time  a 
charge  npon  tbe  estate,  the  estate  will  merge.  The 
cases  of  DmUtthome  v.  Porter  (2  Eden,  162)  and 
Lord  Compton  v.  Oxenden  (2  Yes.  Jnn.  261)  are 
strong  inttances  of  this  rale.  But  the  law  does 
not,  ra  course,  prevent  the  party  entitled  to  both 
the  estate  and  tne  charge  from  keeping  alive  the 
charge ;  and  the  mle,  therefore,  yields  to  the 
intention,  whether  it  is  express  or  to  be  pre- 
snmed.  In  the  present  case,  there  is  certainly 
no  expressed  intention  to  keep  alive  the  charge. 
Iliere  is  nothing  before  the  court  which  can  indi- 
cate any  intention  on  the  subject  except  the  will 
M  Gecwge  Grioe  ;  and,  so  far  from  any  intention 
to  keep  alive  the  charge  being  indicated  by  the 
will,  I  nave  doubted  whether  it  does  not  indicate 
an  intention  to  merge  it."  Then  he  goes  on  to 
«xamine  tiie  devise  in  the  will,  and  comes  to  the 
condnsion  that  the  devise  does  not  indicate  any 
intention  on  the  part  of  the  testator  that  tbe 
chaise  should  merge.  Then  tbe  Vice- Chancellor 
continues :  "  The  question  then  is,  What  is  the 
intention  to  be  presumed  with  reference  to  this 
charge?  Now,  it  is  clear  that  if  the  testator 
merged  this  charge  of  2002.,  the  two  other  charges 
of  snms  of  2001.  in  favour  of  tbe  grand-dHUgbters 
would  take,  to  that  extent,  priori^  over  the  estate 
of  George ;  and,  it  follows,  therefore,  that  it  was 
the  interest  of  George  to  keep  alive  the  charge  of 
i200{.  to  which  he  was  entitled.  This  brings  tbe 
case  within  the  principle  of  Forbes  v.  MoffiUt  (18 
Yes.  384;    11    B.  B.  222),  a   case  which    was 


followed  in  Earl  of  Clarendon  r.  Barham  (1  T.  & 
G.  G.  G.  688) ;  and,  applying  the  principle  adopted, 
in  these  cases,  I  think  *this  sum  of  2001.  must  be 
raised."  It  seems  to  me  that  this  is  an  d  fortiori 
onse,  because  here  I  am  dealing  with  a  tenant  for 
life;  and,  however  the  matter  be  regarded,  it 
mast  l>e  to  his  interest  that  tbe  term  should  be 
kept  alive. 

Solicitors  for  the  plaintiff,  Biuk,  Mellor,  and 
Norrii. 

Solicitors  for  defendant,  Preston,  Slow,  and 
Preston,  for  Booke  and  Macdonald,  Bath. 


Thursday,  Aug.  2. 

(Before  Farwell,  J.) 

Be  Wood  ;  Wood  v.  Wood,  (a) 

WiU — Construetum — Trusts  eontaininj  poaer  of 
appointment  —  Codicil  —  Mention  to  vary  — 
Trusts  declared  afresh — No  reference  to  power 
— Bevocation. 

By  his  trill  dated  the  9{h  Feb.  1892,  the  testator 
declared  (inter  alia)  that,  as  to  one-eighth  share 
of  his  residuary  estate,  it  should  be  held  by  his 
executors  on  certain  trusts.  These  trusts  pro- 
vided that  the  income  of  &e  said  share  shoidd 
be  paid  to  the  testato/s  son,  T.  W.,  unta  "  he 
should  become  bainkrupt  or  do  or  suffer  some- 
thing whereby  the  said  income  if  belonging  ahso- 
lutety  to  him  or  some  part  thereof  would  beoom* 
payMe  to  or  vested  in  some  other  person  " ; 
and,  on  determination  in  the  l^etime  of  T.  W. 
of  the  above  trust,  that  the  income  should  be 
applied  during  the  remainder  of  T.  W.'s  life  in 
favour  of  certain  othir  specified  persons ;  and 
'  after  the  decease  of  T.  W.,  that  the  share  should 
be  divided  among  his  children ;  "provided 
always  that  the  said  T.  W.  might  by  deed  or  vrill 
appoint  that  the  whole  or  any  part  of  the  income 
of  the  said  share  should  after  his  death  be  paid 
to  his  widow  (if  anjf)  during  her  life  or  for  any 
less  period.^' 

T.  W.  became  bankrupt  early  in  1893. 

By  a  eodioU  dated  the  27th  July  1893,  the  testatov 
dedartd  his  intention  to  vary  the  trusts  of  the 
share  of  T.  W.,  and  inpursuanee thereof  dedared 
that  such  share  shouli  be  held  by  htt  trustees 
upon  the  trusts  thereafter  recited.  The  trusts 
so  recited  made  provision  in  the  event  of  T.  W. 
being  prevented  by  reason  of  antecedent  bank- 
ruptcy or  by  the  happening  of  any  other  event 
from  enjoying  the  life  interest  if  it  were  given  to 
him.  In  other  respects,  the  trusts  so  ctted  fol- 
lowed the  trusts  in  the  wiU,  except  that  no 
mentioti  whatever  was  made  of  the  power  given 
by  the  will  to  T.  W.  to  appoint  to  his  widow. 

The  trusts  in  the  will  were  not  expressly  revoked 
by  the  codicil. 

Held,  that  the  power  of  appointment  stUl  subsisted. 

Albxandee  Fletchee  Wood  died  on  the  24th 
Sept.  1897,  having  daly  made  his  last  will,  dated 
the  6tb  Feb.  1892,  and  two  codicils  thereto,  dated 
respectively  the  27th  July  1893  and  the  9th  March 
1895,  whereby  he  appointed  the  plaintiffs  to  be 
executors  and  trustees  thereof. 

By  his  will,  after  bequeathing  certain  specific 
bequests  and  certain  pecuniary  legacies,  the  tes- 
tator gave  all  his  real  and  personal  estate  not 
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thereby  otherwise  disposed  of  to  the  plaintiffs, 
upon  trasta  for  conversion  and  for  payment  of 
debts  and  legacies  as  therein  mentioned,  and  to 
divide  the  residue  into  eight  equal  shares,  of  which 
one  share  was  to  be  retained  by  each  of  the 
plaintiffs  and  the  remaining  five  shares  were  to 
be  retained  by  the  plaintiffs  npon  trnst  by  way 
of  settlement  as  therein  respectively  set  forth  for 
the  benefit  of  each  of  testator's  daughters,  the 
defendants  Jane  Leuchars  and  Helen  Brand,  and 
each  of  testator's  sons,  Alexander  Greorge  Wood 
and  Thomas  Wood,  and  their  respective  if  sue, 
and  Ellen  Wood,  the  widow  of  testator's  late  son 
Sidney  Wood,  and  the  children  of  Sidney  Wood. 

As  regards  the  share  of  testator's  son  Thomas 
Wood  the  trusts  declared  by  the  will  were  in  the 
words  following : 

Provided  alwkjs,  and  I  deoI>r«  that  if  my  son  Thomas 
Wood  shall  snrrive  me,  my  trostees  sluU  hold  his  share 
of  and  in  the  realdouy  troat  fanda  npon  the  iraata  fol- 
lowioir,  that  is  to  aay,  in  trnst  to  inveat  and  to  pay  the 
incoms  of  the  aaid  share  and  the  inveatmenta  Ttpnteatisg 
the  same  nnto  the  said  Thomaa  Wood  nntil  he  aball 
assign,  charge,  or  otherwiae  dispose  of  the  said  income 
or  aome  part  thereof,  or  become  bankrupt,  or  do  or  satfer 
aomething  whereby  the  said  income,  if  belonging  abao- 
lately  to  bim,  or  aome  part  thereof,  wonld  become  payable 
to  or  vested  in  some  other  peraon  (which  of  the  aaid 
events  aball  firat  happen),  and  if  the  tmat  hereinbefore 
declared  ahall  determine  in  the  lifetime  of  the  aaid 
Thomas  Wood  then  in  tmat  daring  the  remainder  of  the 
life  of  the  Said  Thomaa  Wood  to  pay  and  apply  the 
income  thereof  for  the  maintenance  and  anpport  or 
otherwiae  for  the  benefit  of  all  or  snch  one  or  more 
exoliuively  of  the  other  or  others  of  the  aaid  Thomaa 
Wood  and  hia  wife  and  iaane  for  the'time  being  (if  amy), 
or  if  he  ahall  for  the  time  being  have  no  wife  or  iaane 
living  then  for  the  benefit  of  ijil  or  anoh  one  or  mora 
ezclnaively  of  the  othera  or  other  of  the  aaid  Thomaa 
Wood  and  his  brothers  and  aistera,  nephews  and  nieoea, 
for  the  time  being,  in  anch  manner  in  all  reapeota  aa  my 
tmateea  ahall  in  their  nnoontrolled  discretion  think  fit, 
and  from  and  after  the  decease  of  the  aaid  Thomas 
Wood,  in  tmat  for  all  hia  children  who  being  sons  shall 
attain  the  age  of  twenty-one,  or  being  daoghters  ahall 
attain  that  age  or'  marry,  in  equal  shares,  and  if  there 
shall  be  bat  one  such'  child  the  whole  to  be  in  trust  for 
that  one  child.  Provided  always,  that  the  said  Thomas 
Wood  may  by  deed  or  will  appoint  that  the  whole  or  any 
part  of  the  inoime  of  the  aaid  ahara  shall  after  his  deadi 
be  paid  to  his  widow  (if  any)  during  her  life  or  for  any 
less  period. 

Early  in  the  year  1893  Thomas  Wood  became 
bankrupt. 

The  first  codicil,  dated  the  27th  July  1893,  after 
reciting  that  the  testator  had  bequeathed  one- 
eighth  share  of  his  residuary  estate  unto  each  of 
his  sons  Alexander  George  Wood  and  Thomas 
Wood,  but  had  directed  his  trustees  to  retain  in 
trust  the  respective  shares  of  Alexander  Gieorge 
Wood  and  Thomas  Wood  upon  the  trusts  therein 
mentioned,  declared  that  it  was  his  wish  to  vary 
the  trusts  of  the  -  respective  shares  in  manner 
therein  mentioned;  and,  after  declaring  trusts 
as  to  the  one-eighth  share  for  the  benefit  of 
Alexander  George  Wood,  his  wife,  and  issue  as 
therein  mentioned,  the  codicil  proceeded  in  the 
words  following: 

And  aa  to'  the  one-eighth  share  bequeathed  by  my 
said  will  for  the  benefit  of  the  aaid  Thomas  Wood  and 
his  wife  and  issue  (if  any)  or  otherwise  I  declare  that 
tiie  same  aball  be  held  by  my  trnateea  npon  the  tmata 
following  that  is  to  say :  Upon  trnst  that  they  shall  invest 


the  aaid  share  in  manner  authorised  by  my  aaid  will,  and 
that  if  at  the  time  of  my  death  the  aaid  Thomaa  Wood 
wonld  not  by  reason  of  any  antecedent  bankruptcy  or 
alienation,  or  oharf^e  or  happening  of  any  other  event  be 
wholly  or  paitially  prevented  from  personally  enjoying 
the  life  intereat  hereby  given  to  him  in  the  said  ahaie 
if  the  same  life  intereat  were  given  to  him  absolutely, 
then  my  tmateea  ahall  pay  the  income  of  the  said  share 
unto  the  aaid  Thomas  'Wood  dorhig  bis  life,  or  until  he 
ahall  become  bankrupt,  or  until  he  ahall  assign,  char^. 
or  otherwiae  iliapoae  of  the  aaid  income,  or  aome  part 
thereof,  or  do  or  satfer  aomething  whereby  the  aaid 
income  if  belonging  abaolntely  to  him  or  some  part 
thereof  wonld  become  payable  to  or  vested  in  aome  other 
peraon  whichever  of  the  aaid  eventa  shall  firat  happen, 
and  if  the  tmat  hereinbefore  declared  shall '  fail  or 
determine  in  the  lifetime  of  the  aaid  Thomu  Wood,  then 
I  declare  that  my  trnateea  ahall,  during  the  ramainder  of 
the  life  of  the  aaid  Thomaa  Wood,  pay  and  apply  the 
income  thereof  in  the  manner  directed  by  my  aaid  will 
that  it  ahall  be  paid  or  applied  in  the  event  of  the  life 
interest  given  by  my  aaid  will  to  the  said  Thomaa  Wood 
determining  in  his  lifetime,  and  my  trustees  ahall  atand 
poaaeaaed  of  the  said  share  and  the  income  thereof  from 
and  after  the  decease  of  the  aaid  Thomaa  Wood  in  trust 
for  hia  children  if  aons  attaining  twenty-one  years,  or  if 
danghtors  attaining  that  ai;e,  or  marrying  aa  mentioned 
and  provided  in  my  aaid  will. 

By  the  second  codicil  the  testator  bequeathed 
some  additional  annuities  and  pecuniary  legacies, 
but  in  other  respects  confirmed  his  will  and  the 
first  codicil. 

Thomas  Wood  duly  made  his  last  Tnll,  dated 
the  30th  Nov.  1897,  and  thereby  purported  to 
execute  the  power  of  appointment  conferred  on 
him  by  the  will  in  favour  of  hia  widow,  the  defen- 
dant Kate  Wood. 

The  plaintiffs  now  claimed  to  have  theqnestion 
determined  whether,  upon  the  true  construction  of 
the  will  and  codicils  of  the  testator  Alexander 
Fletcher  Wood,  his  son  Thomas  Wood  was  entitled 
to  exercise  in  favour  of  his  widow  the  defendant 
Kate  Wood  any  and  what  power  of  appointment 
over  the  income  of  the  one-eighth  share  settled 
for  hia  benefit  by  the  will  and  codicil. 

W.  B.  Heath  for  the  pMntiffs. 

Badeock,  Q.C.  and  T.  K.  Crossfield  for  the 
defendant  Kate  Wood. — The  general  principle 
that  guides  the  court  in  determining  whether  a 
clause  in  the  will  ia  revoked  by  the  codicil  is 
sho-wn  in  the  judgment  of  Tindal,  G.J.  in  Hearle 
V.  Hicks  (1  01.  &  Fin.  20)  where  he  says  at  p.  24 : 
"  If  the  devise  in  the  will  is  clear,  it  is  incumbent 
on  those  who  contend  it  is  not  to  take  effect  by 
reason  of  a  revocation  in  the  codicil  to  show  that 
the  intention  to  revoke  is  equally  clear  and  free 
from  doubt  aa  the  original  intention  to  devise ;  for, 
if  there  ia  only  a  reaeonable  doubt  whether  the 
clause  of  revocation  waa  intended  to  include  the 
particular  devise,  then  auch  devise  ought  un- 
doubtedly to  stand."  Here,  the  words  of  the  will 
giving  a  power  of  appointment  are  clear  and 
express;  but  there  are  no  words  in  the  codicil 
equally  clear  showing  an  intention  to  revoke  the 
power.     They  also  referred  to : 

Butler  V.  Greenwood,  22  Beav.  303 ; 
HUl  V.  Walker,  4  K.  &  J.  166. 

J.  Bolt,  W.  W.  Leuchars,  and  C.  E.  BUeVbeare  for 
the  other  defendants. — The  codicil  may  revoke  the 
power  either  by  express  words  or  by  necessary 
implication  (Sir  John  Romilly,  M.R.  in  Bviler  v. 
Greenwood,  at  p.  ^0C>).    The  testator  in  this  case 
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actually  expremed  his  intention  in  the  codicil  to 
■yaxj  the  tmsts  in  the  wiU,  and  then  proceeded  to 
declare  the  trasts  afresh.  It  is,  therefore,  plainly 
inconsistent  with  the  testator's  intention  to  read 
into  the  codicil  the  words  that  confer  the  power 
in  the  will.  Even  though  the  conrt  may  think  that 
the  testator  did  in  fact  intend  that  the  power 
should  remain,  the  court  cajinot  supply  the  omis- 
sion in  the  codicil : 

Bolder  r.  Hmeell,  8  Vas.  97. 

Fabwku.,  J. — In  n»y  opinion  the  power  of  ap- 
pcnntment  is  not  revoked.  There  are  no  words  of 
nrocation  in  the  codicil.  The  testator  declares 
his  intention  to  vary  and  alter  the  trusts  in 
aooordance  with  the  necessity  of  the  case,  arisi^ 
from  the  bankruptcy  of  Thomas,  his  son.  He 
repeats  in  effect  the  same  trusts,  but  stox>8  short 
at  the  end  and  makes  no  reference  to  the  power 
of  appmntment.  Finding  no  words  of  revocation, 
it  is  to  my  mind  reasonably  plain  that  the  testator 
did  not  intend  to  alt«r  the  subsequent  gift  to  the 
children  of  Thomas  Wood.  It  is  not  immaterial 
to  observe  that  in  Holder  v.  Howell  (ubi  sup.) 
there  was  express  revocation  of  the  will,  although 
perhaps  an  unintentional  omission,  in  tiie  codicil. 
Sir  William  Grant,  M.II.  (at  p.  102)  drew  a  dis- 
tinotion  between  that  case  and  the  case  where 
ibere  are  words  of  revocation.  I  hold,  then,  that 
the  codicil  does  not  vary  the  trusts  in  the  will 
further  than  as  actually  expressed. 

Solicitors  for  the  parties,  Hawks,  Stokes,  and 
MeKnoan  ;  S.  F.  MUler,  Vardon,  and  Miller  ;  8. 
2%«mj>«m. 


Thursday,  Aug.  2. 

(Before  Fabwell,  J.) 

Be  Weight's  Settled  Estates,  (a) 

Settled  land — Mansion-house — Biruetural  altera- 
tions—  Be-buUding — Settled  Land  Aet  1890 
(53  &  54  Viet.  e.  &d),  s.  13  (iv.). 

It  was  proposed  to  pull  down  a  substantial  portion 
of  the  mansion-house,  consisting  of  some  old  and 
vneonvenient  rooms,  and  upon  the  site  thereof  to 
buHd  other  rooms;  and,  so  far  as  they  were 
available  for  the  purpose,  to  use  the  old  waUs 
both  inter^l  and  external. 

Held,  that  this  would  not  be  a  "  re-buildina " 
within  the  meaning  of  sect.  13  (iv.)  of  the  Settled 
Land  Aet  1890. 

This  was  an  application  by  the  tenant  for  life, 
the  first  tenant  in  tail  (an  infant,  appearing  by 
his  next  friend),  and  the  trustees  of  certain  settled 
estates,  for  an  order,  in  pursuance  of  the  13th 
section  of  the  Settled  Land  Act  1890,  or  under 
tbe  general  jurisdiction  of  the  court,  that  the 
tenant  for  life  might  be  at  liberty  to  expend  a 
portion  of  the  capital  money  in  erecting  certain 
additional  buildings  to  the  mansion-house. 

It  was  proposed  to  pull  down  a  portion  of  the 
existing  house,  which  at  present  consists  of  school- 
room, gunroom,  and  back  entrance  passage  on  the 
gronnd  floor,  and  of  bathroom,  housemaid's  closet, 
and  three  small  bedrooms  on  the  first  floor  ;  and 
upon  the  site  thereof  to  build  the  following  rooms 
— namely,  on  the  ground  floor,  a  library,  gun- 
room, covered  way  from  the  gunroom  along  the 
front  of  library,  serving  and  store  rooms,  lavatory 

(a)  Jtopoited  by  Stditit  Dxvky,  K«q.,  BarrliMr-kt-Law. 


and  w.c,  with  the  necessary  drains  in  connection 
therewith  and  with  the  new  bathroom  and  house- 
maid's closet  on  the  first  floor ;  and,  on  the  first 
floor,  a  bedroom,  a  box  room,  and  landing  and 
passages,  a  new  bathroom  and  new  w.c,  and 
housemaid's  closet,  with  hot  and  cold  water 
supplies,  and  with  soil,  waste  and  ventilating 
pipes ;  and  to  use  the  old  walls,  both  internal 
and  external,  so  far  as  they  were  available  for  the 
purpose. 

The  estimated  cost  was  845{. 

The  a£Sdavit  of  the  architect  stated  that  such 
alteration,  reconstruction,  and  enlargement  was 
necessary  for  the  proper  enjoyment  of  the 
mansion-house  as  a  residence  by  the  tenant  for 
life. 

The  Settled  Land  Act  1890  provides  by  sect.  13 
that  the  improvemente  authorised  by  the  Act  of 
1882,  for  which  capital  money  under  the  Settled 
Land  Acts  may  be  applied,  shall  include  : 

(ii.)  Making  any  additions  to  or  alterations  in  build- 
ings reasonably  naceBiary  or  proper  to  enable  the  same 
to  be  let. 

(iv.)  The  ra-bnilding  of  the  prinoipal  numaton-hoase 
on  the  Battled  land,  provided  that  the  aam  to  be  applied 
under  this  snb-saotion  shall  not  ezcaad  one-half  o(  the 
ammal  rental  of  the  settled  land. 

Younger,  Q.C.  and  T.  T.  Methold  for  the  appli- 
cante. — ^If  the  only  authority  in  this  matter  was 
the  case  of  Be  De  Teissier's  Settled  Estates  (68 
L.  T.  Rep.  276;  (1893)  1  Ch.  153),  there  might  be 
no  grounds  for  this  application.  But  that  case 
was  followed  by  Be  Lord  Gerard's  Settled  Estates 
(69  L.  T.  Rep.  393;  (1893)  3  Ch.  252),  where 
Smith,  L.J.  said  (L.  T.  Rep.  p.  398;  L.  Bep. 
p.  267) :  "  I  think  you  may  read  sect.  13  (iT.)thaB  r 
'  The  rebuilding  of  the  prinoipal  mansion-house  or 
part  of  the  principal  mansion-house  en  the 
settled  land."  Be  Walker's  Settled  Estates  (70 
L.  T.  Rep.  259 ;  (1891)  1  Ch.  189)  was  a  case,  in 
which  the  facte  were  quite  similar  to  those  here, 
and  iNorth,  J.  held  there  was  a  "  rebuilding " 
within  the  meaning  of  sect.  13  (iv.).  The  court 
may  also  have  power  tu  sanction  this  expenditure 
out  of  the  capital  moneys  under  ite  general  juris- 
diction : 

Drake  v.  Trefuiis,  33  X.  T.  Bep.  85 ;  L.  Bep.  10  Ch. 
864. 

E.  Ford  for  the  respondente. — We  submit  that 
this  case  is  governed  by  £e  De  Teissier's  Settled 
Estates  {ubi  sup.).  This  is  not  a  case  of  salvi^,  so 
that  the  court  nas  no  jurisdiction  : 

Re  Montagu,  76  L.  T.  Bep.  289;  (1897)  1  Ch.  685. 

[Fabwell,  J. — ^The  facte  here  are  not  very  unlike 
those  of  Walker's  case.  Is  not  this,  in  fact,  a  new 
building  or  a  re-building  PJ 

Younger,  Q.C,  in  reply. — We  are  certainly 
within  Walker's  case  if  not  within  De  Teissier's 
case. 

Fabwell,  J. — This  is  an  ai>plication  by  the 
tenant  for  life,  the  first  tenant  in  tail  (being  an 
infant,  and  appearing  by  his  next  friend)  ana  the 
trustees  of  certain  settled  estetes  to  obtain  leave 
to  make  an  expenditure  out  of  the  capitel 
moneys  under  sub-sect.  iv.  of  sect.  13  of  the  setUed 
Land  Act  1890.  I  regret  that  I  have  no  juris- 
diction to  allow  the  expenditure,  for  it  would  be 
a  reasonable  one.  What  I  have  to  determine  is 
whether  this  would  be  a  "  rebuilding  of  the  prin- 
cipal mansion-house  "  under  sub-sect.  iv.  or  "  the 
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making;  of  additions  to,  or  alteratiooa  in,  bnild- 
ingu" under sab-seot. ii.;  forthn  Actof ParUament 
especiaUr  contrasts  snb-aeot  ii.  with  snb-seot.  ir. 
I  take  snVseot.  ir.  with  the  gloss  of  Smith,  L.J.  in 
Be  Lord  Gerard's  Settled  Estates  {ubi  sup.) :  "The 
rebuilding  of  the  principal  mansion-house  or  part 
of  the  principal  mansion-honae  on  the  settled 
land."  Then  I  have  the  judgment  of  Chitty,  J. 
in  £«  I>0  Teiseier's  Settled  Estates  (ubi  «up.), 
where  he  aavs  (L.  T.  Bep.  at  p.  276 ;  L.  Hep.  at 

g.  158) :  "  Htmotnral  alterations  and  repairs, 
owever  extensive,  do  not,  in  my  opinion,  amount 
to  a  '  rebuilding  '  of  the  principal  mansion-honae. 
It  was  not  intended  that  alterations  and  improve- 
ments, much  less  rppairs,  should  be  paid  for  out 
of  capital  money,  eicept  in  the  special  instances 
provided  for  by  the  Acts."  Now,  in  the  present 
case  I  have  the  purchase  by  the  traatees  of  a 
mansion-house,  which  is  not  suited  for  modem 
requirements.  The  tenant  for  life  and  the 
architect  say  that  the  proposed  changes  are 
necessary  for  the  proper  f-njoyment  of  the  man- 
8ion>house.  [His  Lordship  then  referred  to  the 
proposed  changes.]  Now,  the  question  I  must 
ask  is,  "  Is  this  a  rebuilding  as  distinct 
firom  an  alteration  of  a  building  P"  For 
reasons  beat  known  to  the  Legislature  they  have 
^nwn  a  distinction.  I  cannot  bring  mv  mind  to 
think  this  is  a  rebuilding.  It  is  true  tnat  in  Be 
Walker's  Settled  Estates  (ubi  sup.)  North,  J.  found 
that  particular  changes  were,  in  his  view,  a  re- 
building. But  as  he  says  :  "  I  think  it  is  a  ques- 
tion of  fact  in  each  particular  case,"  his  judgment 
does  not  assist  me.  I  have  the  Act  of  Parliament 
and  the  laoid  judgment  of  Chitty,  J. ;  and  I 
cannot  say  that  this  is  a  rebuilding. 

Solicitors  for  the  applicants,  Bolton  and  Co. 
Solicitors     for     the     respondents,     Johnson, 
Wstherall,  and  Sturt. 


Friday,  Aug.  3. 
(Before  Faswell,  J.) 

Be  LOBO  DE  CliIFFOBD ;  LOBD  DE  Gl.IF.POBD  V. 
QUILTEB.  (a) 

TTVstees ^ Breach  of  trttsi— Trust  moneys  left 
with  solioitors  —  Failure  of  8oItet((Mrt  fo 
account  —  Belief — "  SonesUy  and  reasonably  " 
—  Judicial  Trustees  Act  1896  (59  <£•  60  Vict, 
c.  35),  s.  3  (1). 

For  the  purposes  of  administering  the  testator's 
estate,  the  exeoutors  employed  a  firm  of  solieitors 
of  high  standing  and  good  repute. 

The  estate  was  of  some  mngnitvde,  cuid  the  adminis- 
tration  occupied  almost  six  years. 

The  executors  had  their  own  banking  account,  but 
permitted  certain  moneys  received  by  the  firm 
on  their  account  to  be  retained  by  the  firm,  and 
also  made  payments  to  the  firm,  on  the  express 
statement  of  one  of  the  members  of  the  firm 
that  the  moneys  so  retained  and  the  payments  so 
made  were  required  to  meet  debts  and  other 
liabilities. 

When  they  had  acted  for  the  executors  for  more 
than  five  years,  tlie  solieitors  became  bankrupt ; 
and  at  that  time  there  was  a  balance  due  from 
them  to  the  executors.  This  balance  represented 
ahout  one-fourteenth  of  all  the  moneys  that  had 

(a)  Baportaa  by  SrosST  Datet,  Eaq.,  Burlster-At-Law. 


been  retained  by  the  solieitors,  or  paid  to  them 
by  the  executors, 
neld,  that  the  executors  had  acted  "  honestly  and 
reasondbly,  and  ought  fairly  to  be  excused,"  and 
were  therefore  entitled  to  relief  under  sect.  3  of 
the  Judicial  Trustees  Act  1896. 

The  defendants  were  the  executors  of  the  will  of 
the  late  Lord  de  Clifford,  the  plaintiff  being  the 
present  Lord  de  Clifford,  an  infant. 

The  late  Lord  de  Cliffo'd  died  on  the  6th  April 
1894,  and  his  will  was  duly  proved  on  the  15th 
May  1894. 

An  action  for  the  administration  of  the  tes- 
tator's estate  was  commenced  on  the  14th  April 
1894,  and  the  ordinary  administration  decree  ^ 
made  on  the  '21st  Jan.  1895. 

The  administration  of  the  testator's  estate  ' 
much  delayed  on  account  of  the  difficulty  in 
realiaing  the  testator's  Irish  assets  and  getting  in 
arrears  of  rents.  The  estate  itself  was  auo  subject 
to  considerable  liabilities,  including  (inter  euia) 
2500Z.  for  debts,  llOOI.  for  payment  of  an  annuity, 
and  6002.  for  death  duties. 

From  the  oommenoement  of  (heir  executorship 
— viz.,  since  1894 — the  executors  emploj^ed  Mesara. 
Ingram,  Harrison,  and  Ingram  aa  their  solicitors, 
and  continued  to  do  so  until  Nov.  1899,  when  a 
receiving  order  was  made  against  the  firm. 

Messrs.  Ingram,  Harrison,  and  Ingram  from 
time  to  time  received  moneys  and  made  disburae- 
ments  on  behaJf  of  the  executors.  The  exeoutors 
had  their  own  banking  account,  but  permitted 
certain  moneys  i-eceired  by  the  firm  on  their 
account  to  be  retained  by  the  firm,  and  also  made 
payments  to  the  firm,  on  the  express  statement  of 
Mr.  Harrison,  a  member  of  toe  firm,  that  the 
money  so  retained  and  the  payments  ao  made 
were  required  to  meet  debts  and  other  liabilities. 
Among  the  payments  was  a  sum  of  2082.  Us.  9d. 
on  the  2Sth  Oct.  1895  and  a  sum  of  3672.  Is.  7d. 
on  the  10th  Feb.  1896. 

Up  to  the  time  of  their  bankruptcy  Messrs. 
Ingram,  Harrison,  and  Ingram  had  received  in  all 
the  sum  of  61172.  17s.  id.  on  account  of  the 
exeoutors,  and  had  thereout  paid  or  applied  the 
sum  of  56852.  lOs. 

In  Aug.  1899  Mr.  Harrison  expressly  informed 
the  executors  that  all  the  moneys  the  firm  had 
received  on  their  behalf  as  executors  were  ex- 
pended, and  that  to  enable  the  firm  to  pay  the 
balance  of  the  money  found  due  from  the  exe- 
cutors and  ordered  to  be  paid  into  court  under  an 
order  of  the  24th  June  1899,  it  would  be  necessary 
for  the  executors  to  give  them  a  cheque  for  that 
amount. 

The  executors,  relying  upon  the  statement  of 
Mr.  Harrison,  did  not  examine  the  accounts,  but 
gave  to  the  firm  a  cheque  for  7892. 1*.  3d,  being 
the  amount  due. 

Of  the  sum  of  15452.  Is.  lid.  found  due  cm  the 
master's  certificate,  dated  the  23rd  March  1900, 
the  executors  had  only  10152. 6s.  6d.  in  their  names 
at  their  bank,  leaving  a  balance  of  5292. 15*.  &d.  to 
lt>e  accounted  for  by  them. 

It  was  doubtful  whether  anything  but  a  veiy 
small  dividend  would  be  reooveroa  from  the 
estate  of  Messrs.  Ingram,  Harrison,  and  Ingram. 

The  executors  believed  the  firm  to  be  of  high 
standing  and  quite  polrent ;  and,  as  a  matter  of 
fact,  one  of  the  executors  had  himself  lost  a  con- 
siderable sum  of  money  through  their  failure. 
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The  exeontiors  now  soaeht  relief  under  sect.  3 
sub-aeot.  1  of  the  Judioial  TruBtees  Act  1896.  That 
sab-aection  proTidee  as  follows : 

If  it  ^ppaan  to  the  oout  tint  a  tnutee,  whether 
appointed  under  this  Aot  or  not,  is,  or  msy  be,  per- 
aoaaUjr  liable  for  any  breach  of  tnut,  whether  the  trans- 
action aUsffsd  to  be  a  breach  of  tmst  ooonrred  before  or 
after  the  paaiing  of  this  Act,  bnt  has  acted  honestly  and 
reasonably,  and  ought  fairly  to  be  exonsed  for  the  breach 
of  tmat,  and  for  omitting  to  obtain  the  directions  ot  the 
oonzt  in  the  matter  in  whioh  he  oommitted  soch  breaoh, 
than  the  court  may  relieTe  the  trostee,  either  wholly  or 
partly,  from  personal  liability  for  the  same. 

VaugJum-Hawkins  for  the  trustees.— As  to  the 
honesty  of  the  trustees  there  is  no  doubt,  for  one 
■at  the  trustees  has  himself  lost  a  large  sum  by 
tmstinK  the  solicitors.  Under  sect.  3  (1)  of  the 
Jadioial  Trustees  Act  1896  the  question  of  reason- 
ableness is  not  to  be  tried  as  a  point  of  law,  but 
as  one  of  fact.  It  is  as  if  Uie  question  were 
put  to  a  jury  :  Hare  the  trustees  acted  reason- 
ahly  and  honestly,  so  that  they  ought  fairly  to  be 
excused  f  The  rules  laid  down  by  equity  must  be 
left  out  of  account.  Here  the  trustees  were  told 
by  their  solicitors  that  it  was  necessary  that  a 
oertain  amount  of  the  trust  moneys  should  be  left 
with  tibem,  in  order  that  they  might  pay  off  the 
-debts  of  the  testator  and  make  other  disburse- 
ments. The  whole  of  the  moneys  left  with  the 
solictors  were  such  as  might  have  been  reasonably 
«et  aside  for  the  purposes  of  administration. 
Moreover,  a  solicitor  is  an  officer  of  the  court,  and 
^e  court  trusts  a  solicitor  with  money.  As  to  the 
«ifect  of  sect.  3  (1),  he  referred  to 

Be  Kay  ;  Motion  v.  Kay  (1897)  2  Ch.  518 ; 

Re  Stuart  ;  Smith  v.   Stuart,  77  L.  T.  Bep.  128 ; 
(1897)  2  Ch.  583. 
Upon  the  general  question  of  reasonableness,  as 
regards  a  trustee,  he  referred  to 

Bacon  v.  Baeon,  5  Yes.  331 ;  5  B.  B.  52  ; 

Sfeight  v.  fi>auni,  50  I<.  T.  Bep.  330;  9  App. 
Cas.  1. 
Ingle  Joyce  for  the  infant  plaintiff. — The  claim 
here  is  not  in  respect  of  a  breach  of  trust,  but  for 
the  bcJanoe  of  a  common  account.  The  solicitors 
had  specific  authority  to  receive  certain  sums ;  and 
anms  so  received  must  be  regarded  as  received  by 
the  executors  themselves.  Moreover,  they  had  a 
banking  account  throughout  the  period  of  adminis- 
tration.  If  the  executors  are  to  be  excused  here, 
it  will  mean  that  in  an  administration  the  exe- 
eators  can  delegate  all  their  duties  to  a  solicitor. 
rPABWBLL,  J. — I  think  that  the  case  here  resolves 
itaelf  into  the  two  questions  as  to  whether  the 
tamstees  were  reasonably  entitled  to  make  the 
paymente  of  208Z.  lis.  9d.  and  3672.  Is.  7d.  in  1895 
and  1896  respectively,  and  whether  it  was 
reasonable  that  they  should  rely  upon  the  state- 
ment of  their  solicitors  in  1899.] 

Vcmglum-HawkvM  in  reply. — The  trustees  are 
laymen,  and,  not  being  versed  in  law,  must  neces- 
acoily  put  some  confidence  in  their  solicitors. 

Fabwbll,  J. — The  question  raised  is  one  of 
aieat  difficulty.  The  Legislature  has  given  to  the 
Court  a  dispensing  power  under  the  Judicial 
Tmstees  Act  1896  in  cases  where  a  breach  of 
tmst  has  been  established — that  is  to  say,  that 
when  once  a  breach  of  trust  has  been  committed 
the  court  has  power,  if  it  thinks  that  the  trustee 
"has  acted  honestly  and  reasonably,  and  ought 
fairly  to  be  excused  for  the  breach  of  trust,    to 


relieve  the  trustee  either  whoUy  or  partly  from 
personal  liability  for  the  same.  Now,  relief  against 
the  stringency  of  the  rules  of  the  common  law  was 
an  old  head  of  equity  with  which  the  Courts  of 
Chancery  were  familiar.  Courts  of  equity  have 
long  been  accustomed  to  relieve  against  forfeiture 
at  common  law.  They  regarded  forfeiture  as 
intended  to  be  the  means  by  which  some  par- 
ticular act  was  to  be  enforoed,  but  they  did  not 
relieve  against  forfeiture  unless  they  could  nve 
the  person  entitled  to  the  forfeiture  the  full 
benefit  of  the  contract.  In  such  cases  the  relief 
was  based  on  some  intelligible  principle,  but  no 
such  principle  underlies  the  present  case.  It  is  a 
novel  expement  to  call  in  the  courto  of  equity  to 
relieve,  not  against  the  stringent^  of  the  common 
law,  but  against  their  own  principles.  Equity 
has  ito  rules  againt  honest  trustees,  but  the  Legis- 
lature by  Uiis  Act  enables  courts  of  equity  to 
relieve  against  their  own  rules.  No  such  prin- 
ciples as  were  applied  to  relief  against  the 
common  law  rmes  are  applicable  to  the 
present  case,  and  there  is  no  other  principle  to 
serve  me  as  a  guide.  I  have  to  find  as  a  fact 
whether  or  not  the  trustees  "  acted  honestly  and 
reasonably  and  ought  fairly  to  be  excused,"  and  I 
have  to  bear  in  mind  that  if  I  grant  the  trustees 
the  relief  which  they  ask  I  shall  be  doing  so  at 
the  expense  of  the  cestui  que  trust.  The  real 
difficulty  is  that,  withodt  any  rule  to  guide  me,  I 
have  to  say  what  is  fair  and  right  as  between 
beneficiaries  who  trust  their  money  to  trustees  and 
trustees  who  aot  gratuitously.  [His  Lordship 
then  reviewed  the  laote  of  the  case  as  above  set 
out,  and  continued  as  follows :]  The  executors 
employed  Messrs.  Ingram,  Harrison,  and  Ingram 
as  tneir  solicitors.  At  that  time  this  firm  stood  mgh 
in  repute,  and  one  of  the  partners  was  a  personal 
friend  of  Mr.  Cooper,  one  of  the  trustees.  From 
time  to  time  large  sums  of  money  were  received  by 
the  firm  and  applied  in  payment  of  duties,  debte. 
and  other  disbursemente  payable  in  respect  of  the 
testator's  estate.  There  are  two  questions  which 
I  have  to  determine.  In  the  first  place.  Were  the 
paymente  by  the  executors  to  their  solicitors  iu 
Oct  1895,  and  Feb.  1896,  of  the  balances  of  their 
Irish  banking  acooant  amounting  to  2082.  lis.  9d. 
and  3672.  Is.  7d.  justified  f  The  other  question 
arises  out  of  the  following  circumstances : — Iu 
Aug.  1899,  the  executors  had  an  interview  with 
Mr.  Harrison,  and  after  referring  in  their 
presence  to  his  account  books,  he  told  them  that 
the  whole  of  the  money  with  whioh  his  firm  had 
been  intrusted  had  been  expended  on  behalf  of 
the  estate  and  nothing  was  left,  and  that  thev 
must  draw  a  cheque  on  the  other  account,  whicii 
they  had  in  their  own  names,  in  order  that  the 
7892.  Is.  3d.  might  be  paid  into  court.  In  the 
circumstances,  were  the  executors  justified  in 
relying  upon  the  statement  of  their  solicitors  't 
Now,  with  regard  to  the  first  question,  there  is 
no  doubt  that  the  executors  did  intrust  to  theii- 
Bolicitors  very  large  sums  of  money,  but  the 
solicitors  had  down  to  that  date  properly  dis- 
charged themselves  in  respect  of  all  the  sums 
previously  received  by  them.  In  his  affidavit  Mr. 
Cooper  says  as  follows :  "  During  the  course  of 
these  proceedings  we  were  compelled  to  rely  on 
the  advice  and  information  given  us  by  Mr.  Har- 
rison, a  member  of  the  said  firm,  and  in  refeienoe 
to  each  of  the  items  mentioned  "  in  the  executors 
first  account  "  we  were  in  each  case  from  time  to 
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time  expressly  informed  by  Mr.  Harrison  that 
the  amoonte  so  reoelTed  by  his  firm  on  oar  behalf 
and  retained  by  them  were  required  and  necessary 
to  be  so  retained  to  be  applied  under  the  direction 
of  the  oonrt  in  sati^aotion  of  the  debts  which 
were  and  which  we  knew  to  be  of  considerable 
amoont,  owin;;  by  the  late  Lord  de  Clifford,  and 
for  disbnrsements,  snoh  as  estate  duties  and  the 
payment  of  an  annuity,  for  costs,  and  for  the 
proiwr  management  of  the  Irish  estates  belonging 
to  him.  We  belicTed  the  stud  firm  to  be  of  hish 
standing  and  quite  solvent,  and  relied  upon  uxe 
statements  to  us  by  Mr.  Harrison  that  the  amount 
in  each  case  retained  in  their  hands  was  required 
to  be  expended  and  was  being  expended  as  afore- 
said." Now,  it  has  been  found  as  a  fact  1^  the 
master's  certificate,  that  a  balance  of  15452.  Is.  lid. 
is  due  from  the  executors  on  their  final  aooount, 
and  they  have  been  charged  with  the  balance  so 
found  due.  In  my  opinion,  I  cannot  say  that  the 
exeontors  acted  unreasonably  in  relying  upon  the 
statement  of  their  solicitors  that  the  first  sum 
of  2082.  lis.  9(2.  was  required  by  the  firm  for  the 
purposes  of  discharging  the  liabilities  of  the  tes- 
tator's estate,  and  I  should  be  acting  with  harsh- 
ness if  I  did  not  apply  the  same  prmciple  to  the 
other  sum  of  3672. 1«.  7d.,  which  was  paid  by  them 
in  reliance  upon  a  similar  statement  by  their 
solioitorB.  They  were  truly  told  by  their  sdlioitors 
that  these  sums  were  wanted,  and  the  sums  were 
in  fact  applied  for  the  payment  of  large  sums  for 
estate  duties.  Moreover,  there  was  at  the  time  an 
untaxed  bill  of  coats  due  from  the  executors  to 
the  solicitors  who  had  debited  their  clients  with 
payments  amounting  to  6141.  6«.  7d.  in  respect  of 
tins  Inll,  which  has  subsequently  been  taxed  at 
5372.  15«.  6d.  In  the  circumstances,  I  do  not  see 
that  the  executors  were  guilty  of  unreasonable 
foolishness  in  handing  over  to  their  solicitors  this 
total  sum  of  5752.  138.  4d.,  when  they  were  told 
that  it  was  wanted  for  the  purposes  of  Uie  adminis- 
tration of  the  estate,  and  when  in  fact  some  of  it 
was  employed  for  those  purposes.  I  pass  on  now 
to  consider  the  other  question  which  I  have  to 
determine,  and  with  regard  to  that,  I  think  Mr. 
Yaughan-Hawkins  was  right  in  relying  upon 
Bacon  v.  Bacon  (ubi  tup.).  These  two  executors 
went  to  their  solicitors,  who  told  them  that  the 
whole  of  the  money  received  by  the  firm  had  been 
worked  off.  Now,  was  that  statement  so  unrea- 
sonable Ihat  the  executors  should  have  asked  then 
and  there  for  a  full  account  from  their  solicitors  P 
I  think  not.  Mr.  Harrison  was  not  asking  them 
to  pay  this  money  to  him  or  his  firm,  but  to  pay 
it  mto  court.  The  executors  could  not  on  that 
occasion  very  well  have  said,  "  We  wiU  employ 
some  one  to  look  into  your  accounts  and  see 
whether  they  were  satisfactory."  That  would 
not,  in  my  opinion,  have  been  reasonable. 
Taking  into  consideration  the  fact  that  the  firm 
had  been  acting  for  the  executors  for  the  last 
five  years,  I  do  not  think  that  the  latter  could 
have  reasonably  refused  to  do  as  they  were  asked. 
In  Bacon  v.  Baeon  it  was  held  that  an  executor 
was  not  liable  for  sums  remitted  by  him  to  his 
co-executor,  who  had  been  employed  by  the  tes- 
tator as  his  solicitor,  upon  the  statement  by  the 
latter  that  he  had  exhausted  all  the  funds  in  his 
"hands  in  payment  of  the  testator's  debta.  Where 
there  are  favourable  circumstances,  as  in  Baeon 
y.  Baeon,  and  where  a  man  has  acted  with  reason- 
able diligence,  the  court  does  not  hold  him  liable 


for  loss  incurred.  There  are  many  oases  in  which 
the  court  thinks  it  reasonable  for  a  man  to  aooept 
the  statement  of  another,  whom  he  has  no  reason 
to  disbelieve.  For  instance,  a  mortgagee  who 
parte  with  the  title  deeds  upon  a  statement 
that  the  mortgagor  wante  them  for  a  reasonable 
purpose,  and  who  tries  to  get  them  back  with 
reasonable  cderity,  does  not  lose  his  prioritr.  In 
the  drcnmstances,  I  have  come  to  the  conclusion 
that  the  executors  have  acted  honesthr  and  reason- 
ably, and  ought  fairly  to  be  excused  rrom  personal 
liability.  I  do  not  tnink  that  the  mere  &ct  that 
one  of  the  executors  himself  lost  a  considerable 
sum  of  money  through  the  default  of  the  solici- 
tors is  a  good  excuse.  A  man  may  be  as  foolish 
as  he  pleases  with  his  own  mon^;  but  he  may 
not  act  foolishly  with  the  money  m  others.  The 
objection  raised  by  Mr.  Ingle-Joyce  that  this  was 
not  a  breach  of  trust,  but  a  mere  matta:  r{ 
common  account,  and  therefore  did  not  fall  within 
the  Judicial  Trustees  Act  1896,  is,  in  my  opinion, 
effectually  disposed  of  by  the  case  of  &  Kay 
(t(6{  «up.),  and  Dy  sub-sect.  2  of  sect.  1  of  the  Act 
which  says,  "  The  administration  of  the  property 
of  a  deceased  person,  whether  a  testator  or  in- 
testate, shall  be  a  trust,  and  the  executor  or 
administrator  a  trustee,  within  the  meaning  of 
this  Act."  I  think  each  side  must  pay  ite  own 
coste. 

Solicitors  for  the  plaintiff,  Wing  and  Eade. 

Solicitors  for  the  defendanto,  Cheston  and  8o7U. 


July  9, 10. 11, 12, 13, 16,  17, 18, 19,  and  27. 

(Before  Bucklsy,  J.) 

Assets  Devblofmekt   Company   Limitbd  v. 

Closb  BsoTHNBa  AND  Co.(a) 
Practice — Costa — Higher  eeale — "  Importance  "  or 
"  difieulty  "  —  Allegation    of  fraud — I^engthy 
triat^Order  LXV.,  r.  9. 
The  fact  that  the  amount  at  ttake  in  an  aetion  m 
large  and  the  questiom  of  fact  and  law  difficult 
is  not  enough  tojiutify  the  oMowcmee  ofeotte  on 
the  higher  scale  under  Order  LXV.,  r.  9,  even 
when  serious  allegations  of  fraud  a/re  unstteoew- 
fuUy  made,  and  the  hearing  of  the  ease  oeeupiee 
a  lengthy  period. 
Anaction  was  brought  to  set  aside  eertainagreemeats 
on  the  ground  of  divress  and  fraud.    The  amount 
at  stake  was  large,  and  although  tks  defendants 
ca22ed  no  evidence,  the   trial  lotted  nine  days 
during  which  an  enormous  ma»a  of  doeumenis- 
and  correspondence  wou  read  and  soms  witneseet 
examined.    The  action  was  dismissed,  hut  costs 
on  the  higher  scale  were  refuted. 
This  case  is  reported  on  the  question  of  the 
allowance  of    coste  on   the  higher  scale  under 
Order  LXV.,  r.  9. 

The  plaintiffs  in  the  action  sought  to  have 
certain  agreemente  set  aside  or  varied  on  the- 
ground  tmtt  they  had  been  obtained  by  dareBS- 
and  by  the  fraud  and  misrepresentations  of  the 
defend^ts  Close  Brothers  and  Co.  and  W.  B. 
Close.  They  also  claimed  consequential  relief, 
involving  the  return  of  very  large  sums  in  shares- 
and  cash. 

The  agreemente  related  to  various  concessions 
obtained  from  the  Legislatures  of  the  Dominion 

(a)  Beported  by  A.  L.  MoHRiB.  Eaq.,  Burlater-at-Law. 
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of  Canada,  the  ProTinoe  of  Britdsh  Colambia,  and 
the  United  States,  for  the  constmction  of  a  rail- 
way from  Skagwaj^  to  the  Yukon  Biver  through 
the  Klondyke  aismot. 

At  the  trial,  which  lasted  nine  days,  an  enormoas 
mass  of  documents  and  correspondence  was  read, 
and  some  witnesses  were  examined  on  behalf  of 
the  plaintiffs,  but  the  defendants  elected  to  call 
no  evidence,  and  judgment  was  reserred. 
Buckley,  J.  gave  judgment  for  the  defendants 
with  costs,  and  appUoation  was  then  made  on 
their  behalf  that  costs  should  be  given  on  the 
higher  scale  under  Order  LXY.,  r.  9. 

Order  LXY.,  r.  9.  The  fees  set  forth  hi  the  oolman 
headed  "  Higher  Soale,"  Appendix  N.,  may  be  allowed 
either  geaeaaHj  in  any  oanae  or  matter,  or  >■  to  the 
Boeti  of  any  partianlar  application  made,  or  boaineea 
done,  in  any  oanaa  or  n^atter,  if  on  speoial  gionnda 
uking  out  of  the  nature  and  importance,  or  the  diffi- 
culty or  urgency  of  tlie  case,  the  judge  ihall  at  tlie  trial 
arhearmg  or  farther  oonaideration  of  the  oaoie  or  matter 
.    .<    .     ao  order. 

Sir  E.  Clarice,  Q.O.,  Warrington,  Q.C.,  and 
Ait$ten-CarlrneU  for  the  defendants  Close  firothers 
and  Co.  and  W.  B.  Close. — We  ask  for  costs  on 
the  higher  scale.  A  large  amount  of  money  was 
involved  in  the  case,  serious  charges  of  fraud  were 
made  t^ainst  several  persons,  an  enormous  mass 
of  materials  has  had  to  be  dealt  with,  and  the 
hemri-ng  of  the  phuntifrs  case  alone  has  occupied 
nine  days.  In  Marriton  v.  Leuiner  (49  L.  T.  Rep. 
91;  24  Ob.  Div.  594)  costs  on  the  higher  soale 
were  allowed  on  the  mere  ground  that  fraud  was 
alleged,  and  similarly  in  Pooley's  Trustees  t, 
Whetham  (55  L.  T.  Eep.  333 ;  33  Ch.  Div.  111). 
The  mere  length  of  the  case  is  not  a  sufficient 
ground  {Paine  v.  Chisholm  (1891)  1  Q.  B.  531), 
but  h«n«  the  "  nature  of  the  case "  is  such  as  to 
justify  the  aUowanoe. 

Haldane.  Q.C.,  Atfbwy,  Q.C.,  MarUUi,  and 
/.  F.  Carr  for  the  plaintifb. — In  Harrison  v. 
Levtner  the  scale  allowed  means  the  High  Oonrt 
as  opposed  to  the  County  Court  scale ;  if  not,  it 
is  orermled  by  Paine  v.  Ckisholm,  which  decides 
that  an  aUeoation  of  fraud  is  not  sufficient.  No 
amount  of  £fficulty  in  fact  or  law  will  do : 

WHUamson  v.  North  Staffordshire  RaHway  Com- 
rany,  55  L.  T.  Bep.  452  ;  32  Ch.  Bir.  399. 
The  role  is  meant  to  apply  to  cases  where  a  mass 
of  scientific  evidence  is  given,  and  not  always 
then: 

American  Braidsd   Wire  Company  v.  Thonuon,  62 
L.  T.  Bep.  616 ;  44  Ch.  Div.  274. 

Sir  B.  Clarke,  Q.C.  replied. 

BncKLKT,  J. — I  wbh  it  were  in  my  power  in 
every  case  to  make  the  unsuccessful  litigant 
indenmify  the  successful  litigant  against  costs, 
but  it  is  not.  There  is  a  s^e  of  costs  which 
is  allowed,  and  my  only  power  is  to  enlarge  that 
under  circumstances  which  are  defined  in  Order 
LXV.,  r.  9.  Under  that  I  can  allow  costs  on  the 
hi^ier  scide,  "  if,  on  special  grounds  arising  out 
of  tiie  natnra,  and  importance,  or  the  difficulty  or 
nrgeiu^  of  the  case,"  I  think  that  such  allowance 
ought  to  be  so  made;  that  is  the  only  power  I 
have.  Now  in  the  case  of  WiUiamson  v. 
North  Staffordshire  Railway  Company  (56  L.  T. 
Bep.  452 ;  32  Ch.  Div.  399),  Cotton,  L  J.  said 
that  he  1^  great  difficulty  in  understanding  the 
meeaing  of  the  rule.  I  share  the  difficulty,  but 
I  have  got  to  grapple  with  it  as  best  I  can  to 


ascertain  what  special  grounds  arise  out  of  the- 
nature,  or  importance,  or  difficulty,  or  mwsncy 
of  the  case.     Now  I  have  the  guidance  <n  the- 
Gourt  of  Appeal  to  this  extent.     Williamson  r. 
Iforth   Staffordshire   Baihoay  Company  plainly 
decided  this,  that  the  fact  that  the  amount  in 
dispute  ia  large,  and  the  foct  that  the  questions  to 
be  d^rmined  are  difficult  does  not  bring  the 
case  within  the  rule.     I  must  therefore  discard 
that  which  Sir  Edward  Clarke  urged,  that  the 
preparation  of  the   brief  is  a  matter  of  great 
difficulty  or  labour.     It  would  be  so  in  a  oaae 
which  involved  difficult  questions  of  fact  and  law. 
The  Court  of  Appeal  says  that  that  is  not  enough. 
That  is  not  a  speoial  g^und,  and  you  must  have- 
a  special  ground.    In  the  case  of  Paine  v.  Chis- 
holm  (1891)  1  Q.  B.  531),  Lord  Esher  says  this: 
"The   conditions   therefore  on  which   such   an 
order  may  be  made  are  these:  first,  thaie  must 
be  sometmng  in  the  nature  and  importance  of  the 
case,  or  there  must  be  difficulty  or  urgency  in  it  ;. 
and  then  there  must  also    be  special    grounds - 
arising  therefrom  for  making  the  order."    So  that 
I  must  find  that  there  is  something  in  the  nature 
or    importance   of    the    case— speoial    grounds 
arising  from  that — which  lead  me  to  think  that- 
costs  on  the  higher  scale  ought  to  be  paid.    Now 
the    special    ground   alle^d    here    is  that   this 
pleading  alleges  fraud  and  misrepresentation,  and 
that   it   attnoutes  to  the  defendants  fraudulent 
conduct.    Is  that  sufficient  alone,  or  is  it  not  P    It 
seems  to  me  that  I  ought  to  regard  it  from  this 
point  of  view.    What  is  the  nature  of  the  case  ?' 
It  ia  a  case  of  alleged  fraud.     From  the  fact 
that   it  is    a   case   of    alleged   fraud,    do   any 
speraal  grounds  arise  for  allowing  a  larger  pay- 
ment than  would  otherwise  be  allowedP    I  do- 
not     see     in     the     fact     that    the    fraud    is 
alleged   that   necessarily  there  arises  a  speoial 
ground,    so     that     the    party    in    the^   wrong 
ought  to  pay  more.    I  cannot  help  thinking  that 
the  meaning  of  the  rule  is,  that  the  nature  of 
the  case,  or  the  importance  of  the  case,  necessi- 
tates the  plaintiff  spending  more  money,  in  th» 
sense  that  he  has  to  call  a  more  expensive  class 
of  witnesses.    Upon  that  ground  it  has  been  held 
in  patent  oases  that,  where  the  evidence  which  is 
given  by  the  succeseful  party  is  that  of  export 
witnesses  who  have  to  be  paid  according  to  their 
professional  experience  and  capacity,  that  is  a 
special  ground  arising  from  the  nature  of  the 
case,  namely,  that  it  is  a  case  which  you  cannot 

grove  except  by  expert  evidence.  One  can  lay 
old  of  something  there ;  but  I  do  not  find  myself 
in  a  position  to  lay  hold  of  anything  from  the 
mere  fact  that  fraud  ia  alleged,  so  as  to_  say  that 
that  is  a  special  ground  for  the  plaintiff  paying 
more.  On  these  grounds,  it  appears  to  me,  that 
I  ought  to  refuse  this  application.  In  the  case  of 
Paine  v.  Chitholm,  which  was  a  case  of  fraud- 
fraudulent  miBiepresentation — as  to  the  sale  of  a 
public-house,  the  Court  of  Appeal  refused  costs  on 
the  higher  scale.  That  is,  therefore,  a  caw  in 
which,  although  fraud  was  alleged,  the  higher 
scale  was  ruused.  But  I  do  not  know  that 
Paine  v.  Chiaholm  (ubi  sup.)  went  so  far  as  I  am 
going  here.  They  put  it  there  on  the  fact  that 
tttere  was  no  difficulty  in  getting  up  the  case — 
that  it  was  an  ordinary  sort  of  case,  I  do  not  say 
at  all  that  this  was  an  ordinary  sort  of  _  case ;  it 
Involved  a  great  deal  of  investigation,  but 
according  to  Williamson  v.  North  Staffordshire 
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RaUtaay  Company  (ubi  sup.)  the  fact  that  the 
amoTuat  at  stake  was  larg^,  and  the  qaestioiu  ot 
fact  and  law  were  diflSonlt  is  not  enough.  Adding 
to  that  that  frand,  if  it  be  a  simple  case,  is  not 
enonsh,  it  seems  to  me  I  most  hold  oonaistentlv 
with  those  two  decisions  of  the  Ooort  ot  Appeal, 
that  the  mere  fact  here  that  fraud  is  alleged  is 
not  a  special  ground  within  Order  LXY.,  r.  9.  I 
therefore  give  the  costs  on  the  lower  scale. 

Solicitors  for  the  plaintifls,  Waison,  Thomas, 
and  Co. 

Solidtors  for  the  defendants  Glose  Brothers 
and  Go.  and  W.  B.  Glose,  Longhowne,  Stevens,  and 
Co. 

Solicitors  tor  defendant  Midglejr,  Lee  and 
Pembertotu. 

Solicitors  for  defendants  The  White  Pass  and 
Yukon  Railway  Gompany  Limited,  Emmanuel  and 
Simmonie. 

Solictors  for  defendants  The  British  Columbia 
Development  Association  Limited,  Renshavo, 
Keluwvih,  and  Smith. 


Tuesday,  Aug.  28. 

(Before  Bucklbt,  J.) 

Be  BoBiNBOH ;  O1.ABKBON  V.  Dixon,  (a) 

TrMteea — Povoer  to  charge  for  services,  whether  or 
not  in  oriUnary  course  of  profession  or  hdsiness 
— Attendance  at  meetings  of  trustees — Time  and 
trouble — Charges  disallovied. 

The  common  form  clause  authorisirig  a  trustee  to 
charge  and  he  paid  for  voork  done  5v  him 
"  whether  in  the  ordinary  course  of  his  profe—ion 
or  business  or  not  "  does  not  justify  a  charge  for 
time  and  trouble  in  mattws  altogether  outside 
the  scope  of  his  profession  or  business. 

Be  Fish ;  Bennett  v.  Bennett  (69  L.  T.  Bep.  233 ; 
(1893)  2  Ch.  413)  disHnguished. 

Thx  main  question  involved  in  this  case  was 
whettier  or  not,  under  a  clause  in  the  common 
form  nven  in  Key  and  Elphinstone's  Precedents, 
6th  edit.  vol.  2,  p.  824,  empowering  trustees  to 
ohaive,  tiiey  are  entiUed  to  be  paid  for  time  and 
trouble  over  and  above  professional  or  business 
charges. 

The  will  of  John  Peter  Bobinson,  the  testator 
in  the  case,  appointed  William  Hitohins  and  four 
other  persons  his  executors  and  trustees,  and 
contained  the  following  clause : 

And  I  diiAot  that  tiie  said  William  Hitohina  shall  be 
the  solioitor  to  my  estate  and  to  my  tmiteei  and 
ezeontors  in  the  management  and  ardminiatiaition  of  my 
estate  and  oarrying  ont  of  the  tnuta,  powers,  and  pro- 
visiona  of  thia  my  will  and  also  that  he  and  any  tmateea 
or  ezeoatora  herannder  being  a  solioitor  or  other  person 
engaged  in  any  profession  or  bnaineei  shall  be  entitled 
to  oknge  and  be  paid  all  nanal  professional  or  other 
ohaiges  for  any  business  done  by  him  or  his  firm  in 
relation  to  Uie  management  and  administration  of  my 
estate  and  oarrying  ont  the  tinats,  powers,  and  pro- 
visions of  thia  my  will  whether  in  the  ordinary  oonrse  of 
Us  profestion  or  bnainess  or  not  and  althongh  not  of  a 
natnie  strioUy  reqniriog  the  employment  of  a  solicitor  or 
other  professional  person. 

The  testator  died  in  Oct.  1895,  and  his  wiU 
was  proved  shortly  afterwards,  the  estate  being 
vaJued  at  considerably  over  a  million  pounds. 

The  piin<npal  part  consisted  of  the  well-known 

(a)  Reported  by  A-  L.  Hoaaig,  Biq.,  Buriater-at-Law 


draper's  business  of  "  Peter  Bobinson  " ;  and  the 
trustees,  in  addition  to  the  above-named  W. 
Hitohins,  his  solioitor,  vrare  two  gentlemen  who 
had  been  habitually  employed  by  the  testator  as 
hia  accountant  and  architect  respectively,  and 
two  others  who  had  been  for  many  yearn  engaged 
in  the  management  of  his  business  and  estates, 
lliey  brought  an  action  against  the  adult  and 
infant  beneficiaries,  who  were  numerous,  to  have 
the  trusts  administered  by  the  court ;  the  business 
was,  under  the  direction  of  the  judge,  sold  to  a 
com]^any,  and  the  action  now  oame  on  for  further 
consideration.  The  master  in  his  certificate  had 
disallowed  certain  items  amounting  to  about 
1300Z.  for  charges  by  the  trustees  in  respect  of 
their  time  and  trouble  over  Eind  above  profes- 
sional and  business  charges  which  were  passed. 
It  appeared  that  the  bulk  of  the  sums  objected  to 
were  in  respect  of  attendances  by  the  trustees  at 
periodical  meetings. 

H.  Terrell,  Q.G.  and  MacSwinney  for  the 
plaintiffs. — ^The  clause  is  sufficientiy  wide  to  cover 
charges  for  time  and  trouble.  The  words  cannot 
be  limited  to  professional  or  business  charges, 
nor  are  the  charges  authorised  confined  to  the 
"  ordinary  course  of  tiie  profession  or  business. 
Similar  charges  were  allowed  in  Be  Fish ;  Bennett 
V.  Bennett  (^  L.  T.  Bep.  233;  (1893)  2  Gh.  413). 

Aetbury,  Q.G.  and  Brabant  for  some  of  the 
defendants,  and  ifethold  for  others. — ^These  items 
should  be  disallowed.  The  danse  relates  only  to 
persons  engaged  in  a  profession  or  business,  and 
the  work  must  be  done  in  the  course  of  the 
trustee's  profession  or  business,  thou^  not 
neoessarilv  in  the  ordinary  course.  Be  £H»h  is 
distinguishable  because  the  clause  there  referred 
to  work  personally  done  by  the  solictor. 

Terrell,  Q.G.  replied. 

Bucklbt,  J.  stated  the  facte  and  oontinned : — 
Kow  the  clause  in  question  here,  after  directing 
that  William  Hltchins  shall  be  the  soliator  to  the 
estate  and  to  the  trustees  and  executors,  goes  on 
to  say,  "And  also  that  he  and  any  trustee  or 
executor  hereunder  being  a  solicitor  or  other 
person  engaged  in  any  profession  or  business 
shall  be  entitled  to  charge  and  be  paid  all  usual 

Srofessional  or  other  charges  for  any  business 
one  by  him  or  his  firm  in  relation  to  tiie  manage- 
ment and  administration  of  my  estate,  and 
carrying  out  the  trusts,  powers,  and  provisions  of 
this  my  will  whether  in  the  ordinary  oonrse  of  his 
profession  or  business  or  not,  and  although  not  at 
a  nature  striotiy  reqnirin{[  the  employment  of  a 
solicitor  or  other  professional  person."  In  my 
opinion  these  last  words  mean  "  whether  in  the 
ordinary  coui-se  of  his  profession  or  business,  or 
not  in  the  ordinary  course  of  his  profession  or 
business,  that  is  to  say,  "in  the  course  of  his 
profession  or  business,  whether  in  the  ordinary 
course  or  not."  Ton  are  not  to  look  whether  the 
work  has  been  done  in  the  ordinary  course  of  his 
profession  or  business,  but  whether  in  fact  it  has 
been  done  in  the  course  of  his  business ;  and  in 
order  to  justify  the  charge  and  payment,  you 
must  find  that  the  work  has  been  done  in  the 
course  of  his  profession  or  business.  I  have  been 
referred  to  the  case  of  Be  Fish;  Bennett  ▼. 
Benn««  (69  L.  T.  Bep.  233;  (1893)  2  Oh.  413), 
where  charges  were  allowed  to  a  solicitor-trustee 
for  work  done  by  him  not  strictly  in  the  course 
of  his  profession ;  but  a  decision  on  the  language 
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d  one  will  is  not  a  good  guide  to  the  oonstruction 
of  another,  and  in  that  case  there  were  words 
referring  to  work  ^rsonaUy  done  by  the  solicitor. 
I  have  looked  anxiously  to  see  whether  there  are 
any  words  in  the  will  before  me  showing  that  the 
trostets  are  entitled  to  be  paid  for  time  and 
troable,  bnt  I  can  find  none,  and  oonnsel  have  not 
been  able  to  call  my  attention  to  any.  I  widi 
I  could  find  some  such  words,  but  in  their 
absence  I  feel  compelled  to  disallow  these  charges. 
The  acconnt  must  go  back  to  the  master  to  be 
settled. 

Solicitors  for  plaintifb  and  some  defendants, 
Camront,  Sitehiiu,  BrcAant,  and  Sitehins. 

Solicitors  for  other  defendants,  Dangerfield, 
Blgth,  and  Hodgson. 


Feb.  28  atui  March  7. 

(Before  Wsioht,  J.,  sitting  as  an  additional 

Judge  of  the  Chancery  Division.) 

Be  Bank  oi'  Stbia;  Owbn  and  Ashwobih's 

Glaih.  (a) 

Company— Winding-up— Claim  to  prove — Diree- 

tore    Quorwm — Artielea  of  eusoeiation. 

By  one  of  the  artidee  of  eusoeiation  of  the  Bank  of 
S.  it  was  provided  that  the  continuing  directors 
might  aet  notmUhgtamding  any  vacancy. 
Held,  Otat,  notwithstanditig  it  v>as  provided   by 
anifther  article  (hat  the  directorate  snould  not  be 
lass  tha/n  three  nor  more  than  nine,  ttoo  directors 
had  power  to  bind  the  company,  and  that  the 
eonetrtuition  of  the  article  as  to  continuing  direc- 
tor* acting  ought  not  to  be  limited  to  the  case  <>f 
filling  vp  a  vaecmcy,  or  of  an  emergency. 
Held,  also,  that  persona  dealing  uriih  a  company 
in  ignorance  of  the  defect*  in  the  constitution  of 
its  board  were  tm^tl^  to  maimiain  their  elaiyn 
agavnit  U. 
Affucatioh  to  the  court  to  reverse  the  decision 
of  the  liquidator  of  the  Bank  of  Svria  Limited, 
and  to  admit  the  proofs  of  certain  claimants  who 
allMed  they  had  lent  40002.  to  the  bank. 

l%s  bank  was  r^^tttred  on  the  4th  March 
1893  nnder  the  Companies  Acts  as  a  company 
limited  by  shares  for,  amone  other  objects, 
"carrying  on  the  business  of  banking,"  and 
borrowing  or  raising  or  securing  the  payment  of 
money  in  snob  manner  as  the  company  should 
think  fit.  The  company  had  no  directors,  but  a 
council  of  administntion. 
The  articles  provided : 

34.  The  ooanoil  ot  administration  is  invasted  with  fall 
power  for  oondnoting  the  afbin  of  the  oompuiy  either 
bj  its  own  bod7  or  by  delegation  as  may  be  deemed 
neoeaeazy  in  the  interest  of  the  oompany. 

38.  The  number  of  membera  of  the  oonnoil  abaU  not 
be  leas  than  three  nor  more  than  nine. 

42.  The  oontinningf  oonnoil  may  aot  notwithstanding 
any  vacanoy. 

53.  The  oonnoil  may  meet  together  for  the  despatch 
of  bnstneas,  adjonm,  ajid  otheririae  regnlate  their  meet- 
ings as  they  think  fit,  and  determine  the  qnonun  neoea- 
■ary  for  the  tranaaotion  of  bnsineaa.  .  .  .  Qneationa 
aiiiing  at  any  meeting  shall  be  decided  by  a  majority  of 
votea.  In  oaae  of  an  equality  of  votea  the  ohairmaTi 
■hall  have  a  seeond  or  oaating  vote.  A  member  may  at 
any  time  lomnion  a  meeting  of  the  ooanoiL 

(a)  Baportod  I);  H.  M.  Ohabtckb  Kaofeikboh,  Btq., 
Bwrlatcr-at-Law. 


It  was  agreed,  when  the  members  of  the  council 
had  been  reduced  to  two  only,  between  those  two 
members  and  John  Owen  and  James  Ashworth 
that  Owen  and  Ashworth  should  lend  the  com- 
pany 4000Z.,  which  they  advanced  to  the  company 
on  the  19th  Sept  1894 ;  but,  as  was  held  upon  the 
facts,  th^  subsequently  withdrew  i^  moner  from 
the  bank  and  relent  it  to  one  of  the  memoers  ef 
the  council  and  managing  director  of  the  bank 
personally,  and  were  consequently  not  in  a  position 
to  maintain  their  olum. 

The  only  question  calling  for  report  was 
whether,  owing  to  the  number  of  directors  being 
reduced  below  the  minimum,  Owen  and  Ashworth 
would  have  been  entitled  to  maintain  the  claim 
in  point  of  law  if  they  could  have  maintained  it 
in  fact. 

MarteUi  for  the  claimants. — The  present  case 
is  exactly  within  the  principle  of  the  decision  in 
Be  Scottish  Petroleum  Company;  WaJlaee's  case 
(49  L.  T.  Bep.  348;  23  Oh.  Div.  413).  Thei» 
was  nothing  to  inform  the  claimants  of  any  iire- 
gnlarity,  and  they  were  entitled  to  assume  that 
aU  was  in  order : 

Couniy  of  Oloueester  Bank  v.  Rudry  Merthyr  Steam 

and  Bouse  Coal  OoUiery,  fc^  Company  lAmited, 

72  L.  T.  Bep.  375;  (1895)  1  Ch.  629  ; 
Biggerstaffe  v.  Bmcait's  Whiiuf  Limited }  Soward  v. 

Bowatt's  Wharf  Limiited,  74  L.  T.  Itep.  478; 

(1896)  2  Ch.  93. 

Perey  F.  Wheeler  for  the  liquidator.  —  The 
minimum  number  of  three  was  required  here  by 
art.  38,  and  all  persons  had  notice  of  this.  In  Re 
Scottish  Petroleum  Company ;  WoiLlaee's  case  (49 
L.  T.  Sep.  348;  23  Oh.  Div.  413)  a  quorum  of  two 
was  expressly  sufficient  under  the  articles.  Here 
the  regulations  are  imperative  for  a  minimum 
number,  and  a  less  number  caimot  act  as  a 
quorum : 

Kirk  V.  Bell,  16  Q.  B.  290. 

[Wbioht,  J.  referred  to  art  42  in  the  present 
case.]    He  referred  also  to 

York  Trammaya  Company  Limited  v.  Wi&avis,  46- 
L.  T.  Bep.  296 ;  8  Q.  B.  Div.  685. 

MarteUi  replied. 

Wbioht,  J.  (after  deciding  on  the  facte 
against  the  olaimants,  oontinned) : — Then  the  im- 
portant question  arises  as  to  the  effect  of  the 
number  of  directors  being  reduoed  below  the 
minimum.  By  danse  38  of  tiie  articles  of  associa- 
tion of  tlie  company  the  members  of  the  council 
of  administration — that  is  to  say,  the  directorate 
— shall  not  be  less  than  three  nor  more  than  nine. 
By  art.  42  it  is  provided  that "  the  continuing 
council  may  aot  notwithstanding  any  vacancy"; 
and  by  art.  53  it  is  provided  that  the  council 
"  may  meet  together  for  the  despatch  of  business, 
adjourn,  and  otherwise  regnlate  their  meetings  as 
they  think  fit,  and  detenmne  the  quorum  neces- 
sary for  the  transaction  of  business.  No  quorum, 
so  far  as  we  are  informed,  ever  has  been  deter- 
mined. As  a  matter  of  faiot,  when  this  deposit 
was  made  by  the  applicants  with  the  company 
there  were  only  two  dlreotors — namely.  Pilling  and 
Whitworth — and  I  am  asked  to  say  that,  inasmuch 
as  there  were  only  two  directors  acting  at  that 
time,  they  had  no  power  to  bind  the  company. 
But  it  seems  to  me  tliat  I  ought  to  hold,  having 
regard  to  the  authorities,  that  art.  42,  whioh  pro- 
vides that  a  continuing  council  may  aot  notwith- 
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-  standing  any  vacancy,  gets  over  the  diffioolty.  I 
'  cannot  aee  tkat  those  words  onght  to  be  limited 
to  the  case  of  filling  up  a  vacancy,  or  to  oases  of 
emeigenoy.  To  pla)ce  snch  a  oonstxuotion  on  the 
artioM  would,  it  seems  to  me,  be  altering  the 
artidee.  It  may  be  that  the  extraordinary  reenlt 
foDowB  that,  as  regards  outside  persons,  if  there 
was  only  one  director,  he  could  act  for  the  com- 
pany. I  suppose  that  result  does  follow,  but  I 
cannot  help  that.  It  seems  to  me,  having  in  view 
art.  42,  that  the  princaple  of  Re  Seottith  ^trolewm 
Comptmy  (ubi  gup.)  applies  to  the  present  case.  I 
alao  think  that,  ttiere  being  nothing  to  inform 
'  Owen  and  Ashworth  of  the  cbfecte  in  the  consti- 
tution of  the  board,  probably  it  ought  to  be  held 
on  that  eroundthat  County  ofOloueetter  Bank  v. 
Bikdini  Merthyr  Steam  ani  House  Coal  CoUiery 
Company  (ttit  *upO  and  the  principle  of  Biager- 
stc^T.  Bowati'i  Wharf  (ubi  sup.)  would  a^ply,  so 
as  to  entitle  Owen  and  Ashworth  to  maintain  their 
claim  in  point  of  law  If  in  point  of  fact  they 
conld  »"«""<»'«  it  on  the  original  deposit. 

Solidtors :  B.  H.  Bentley ;  Carlisle,  Unna,  Rider, 
and  JXecrton. 


Apra  4,  5,  and  26. 

(Before  Oozbns-Habdt,  J.,  utting  for 
Weight,  J.) 

Be  Hatcbaft  Gold  Bsdvction  and  Mining 
Company,  (a) 

Conupany — Winiing-vp— Validity  of  resolution — 
No  directors'  meeting  ^Shareholders'  petition 
for  oompiiUory  order  —  Companies  Act  1862 
(25  A  2Sriet.  e.  39),  «.  145. 

The  H.  Oold  Beduetion  and  Mining  Company 
Limited  was  incorporated  in  1896  with  a  nominal 
capital  of  200,0001,  divided  into  200,000  shares 
of  12.  each.  95,000  shares  were  issued,  and 
^,0002.  or  thereabouts  was  paid  up  or  treated  as 
paid  up  on  these  shares,  and  the  balance  was 
stated  to  be  due  in  respect  of  shares  held  by  an 
insolvent  company. 

■  The  company  was  not  successful ;  and  at  the 
second  general  meeting  held  on  the  3SHh  Jan. 
1899  an  amendment  was  proposed  and  carried 
that  the  directors'  report  and  accounts  to  the 
Slst  Oct.  1898,  submitted  to  the  meeting,  be  not 
received  and  not  adopted,  and  that  a  eomm,ittee 
of  investigation  be  appointed.  The  meeting  was 
adjowmed  until  the  report  of  the  committee  of 
investigation  should  be  completed.  The  contents 
of  this  report  were  svisequently  communicated 
to  the  directors;  but,  before  it  was  printed  or 
eireulated  among  the  shareholders,  the  adjowmed 
annual  meeting  was  held  on  the  29th  Dee ,  when 
the  directors'  report  and  the  accounts  were 
received  and  adopted,  followed  by  an  extraordi- 
nary general  meeting,  when  a  resolution  was 
passed  for  winding-up  the  company  vohtniarily 
and  appointing  the  secretary  of  the  company 
liquidaior.  These  meetings  were  held  in  pur- 
suance of  two  notices  whtch  were  issued  pur- 
porting to  be  signed  by  the  secretary,  "  by  order 
of  the  board."  There  was  no  evidence  in  the 
directors'  minute-book  of  any  board  meeting 
after  the  20th  Jan.  1899,  and  it  wax  admitted  by 

(•)  BepoHad  by  B.  U.  Ohaktirs  Micfhxrson.  Ehj., 
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the  secretary  that  there  was  in  fact  no  meeting 
vf  the  board  authorising  the  notices  for  the  two 
meetings  on  the  2idth  Dee.  as  required  by  the 
artieles  of  association. 

The  liquidator  proceeded  ufith  great  rapidity  to 
arrange  for  the  dissolution  of  the  company,  and 
gave  notice  on  the  20fh  Feb.  1900  that  a  general 
meeting  of  the  mernbers  wovld  be  held  on  the 
!•(  Ifarcin,  following  the  words  of  sect.  142  of 
the  Companies  Act  1862.  This  petition  for  the 
compulsory  winding-up  of  the  company  was 
eonsequentty  presented  by  fully  paid-up  share- 
holders on  Uie  27th  Feb. 

The  general  meeting  was  held  on  the  1st  Hareh. 
when  rMoIu<ion«  were  pa««e<2  for  receiving  and 
adopting  the  accounts  showing  how  the  winding- 
up  of  the  company  had  been  conducted,  and 
empowering  the  liquidator  to  retain  the  books, 
tiecownts,  and  documents  of  the  company  and  of 
its  liquidator,  he  undertaJnng  not  to  destroy  the 
sam^  until  after  the  disposal  of  the  petition 
presented  to  wind-up  the  company  or  until  the 
order  of  the  court,  and  in  any  case  not  to  destroy 
them  before  the  dissolution  of  the  company, 
which  m  the  ordinary  course  would  under 
sect.  143  take  place  in  three  months'  time. 

Held,  that,  there  having  been  no  board  meeting 
authorising  the  ueue  of  the  notices,  the  extra- 
ordinary general  resolution  for  voluntary 
winding-up  was  invalid,  and  a  compulsory  order 
should  ttow  be  made. 

Held,  also,  that  even  if  there  were  a  valid  voluntary 
winding-t^,  srteh  a  winding-up  was  not  a  legtu 
bar  to  the  jurisdiction  of  the  court  to  m^ike  a 
compulsory  order  on  the  application  of  a  share- 
holder (Be  Gold  Gompanv,  40  L.  T.  JSen.  5 ;  11 
Ch.  Div.  701),  and  that  the  court,  regarding  the 
whole  proceedings  connected  with  the  toinding- 
up  ana  the  attempted  dissolution  of  the  company 
with  grave  suspicion,  was  justified  in  intetfvring 
toith  the  voluntary  liquicCation  by  making  such 
an  order. 

Southern  Counties  Denosit  Bank  Limited  «.  Rider 
and  Eirkwood  (73  L.  T.  Rep.  374)  distin- 
guished. 

Petition. 

All  the  necessary  facts  are  stated  in  the  head- 
note  and  in  the  judgment  of  Gozens-Hardy,  J. 

Hert>ert  Beed,  Q.C.,  George  Hart,  and  Nepeau 
for  the  petitioners. — ^The  mere  fact  that  there  is 
an  existing  voluntary  winding-up  is  not  sufficient 
to  prevent  the  court  making  a  compulsory  order 
where  it  thinks  the  circumstances  require  it,  and 
here  the  directors  cannot  be  made  to  aooonnt  in 
any  other  way,  and  the  books  will  be  destroyed. 
There  is  in  &tct  no  voluntary  winding-np,  for  the 
directors  held  no  meetiug  to  anthonse  the  sam- 
moning  of  the  meeting  to  pass  the  resolution  for 
voluntarily  winding-up  the  company : 

IfArcy  T.  Tamar,  Kit  HUl,  and  Cdllington  BaH. 
way  Company,  L.  B^.  2  Ex.  158. 

Macnaghten,  Q.C.  and  Stewart-Smith  for  the 
company. — Where  there  is  an  existing  volnntary 
winding-up  in  progress  the  court  will  only  make 
a  compulsory  order  when  fraud  is  proved  in  the 
passing  of  the  resolution : 

Re  Gold  Company,  40  L.  T.  B«p.  5 ;  11  Cfa.  Div.  701 ; 
Re  The  VarisHet  Limited,  68  L.  T.  Bq>.  214;  (1893) 
2  Ch.  235. 

The  fact  that  there  was  no  formal  meeting  of  th  « 
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board  of  direotors  was  a  mere  irregularity,  and 
no  complaint  waa  made  at  the  time : 

Broana  y.  La  Trinidad,  58  L.  T.  B«p.  137  ;  87  Ch. 

DiT.  1 ; 
B»  BonMCt  Blectrie  Ttlegraph  Company  Limittd  ; 
Co{lM's«latm,25L.T.Bv.526;  L.  Bep.  12  £q. 
246; 
Bouthtm  Ommtiea  Dtpoait  Bank  Limited  t.  Rider 
tout  Kirkwood,  73  L.  T.  Bep.  374. 

Herbert  Reed,  Q.O.  repUed.       ^^^  ^  ^^„ 

April  26. — Cozsns-Hasdt,  J. — This  is  a  peti- 
tion for  the  compnlsoiT  windinff-np  of  a  company 
by  folly-paid  slumholdera.  It  u  (mposed  bv  the 
ooDHiany  and  by  a  larse  body  of  f  oUy-paid  snare- 
hoUlera  on  the  groima  that  the  company  is  being 
voond-ap  Tolontarily  and  that  this  is  an  absolute 
bar  to  the  petiticm;  and,  altematiyely,  on  thi^ 
mond  that  no  fraud  has  been  proved  in  passing 
tiie  resolution  to  wind-np  TolnntarilT,  which,  it  is 
said,  is  the  onl^  state  oi  facts  which  justifieB  the 
oonit  in  mating  a  oompulsory  order  after  a 
Tolimtary  winding-up  at  the  instance  of  a  share- 
holdar.  The  facts  of  tiie  case  are  very  peculiar. 
The  oompaoy  was  incorporated  in  1896  with  a 
nominal  capital  of  200,000{.,  divided  into  200.000 
ibaras  of  It.  each.  It  appears  that  95,000  shares 
have  been  issued,  and  88,0002.  or  thereabouts  has 
been  paid  ap  or  treated  as  paid  up  on  these  shares, 
and  tne  balanoe  is  said  to  be  due  in  respect  of 
gbares  held  by  an  insolvent  company  from  which 
nothing  can  m  recovered.  The  company  has  not 
been  successful.  It  is  alle^ged  that  there 
are  drcomstanoes  connected  with  the  promo- 
tion and  formation  of  the  company  which 
bring  the  case  within  the  settled  rules  of 
the  oomrt  (see,  for  example,  the  recent  deoi- 
don  of  the  House  of  Lords  in  the  matter  of 
Olfmpxa  Limited ;  Ghtokstein  v.  Bamee,  82  L.  T. 
Bq>.  393 ;  (1900)  App.  Gas.  240),  and  that  oon- 
nderable  sxuns  of  money  are  recoverable  from  all 
or  some  of  the  directors  and  from  the  vendors. 
On  the  30th  Jan.  1899  the  second  ordinary  general 
meeting  of  the  company  was  held,  at  which  the 
cbainnan  proposed  that  the  directors'  report  and 
tiie  accounts  to  the  31st  Oct.  1898  be  and  are 
hereby  passed  and  adopted.  After  considerable 
discoasian  an  amendment  was  proposed  and 
carried  "  That  the  directors'  report  and  statement 
of  aoooontB  submitted  to  this  meeting  be  not  re- 
etired  and  not  adopted,  and  that,  having  regard 
to  such  report  and  accounts,  it  is  necessary  to 
take  prompt  action  to  protect  the  interests  of  the 
ahsieholders,  and  that  a  committee  consistine  of 
three  shareholders,  with  power  to  add  to  their 
nnmber,  be  and  is  hereby  formed  for  the  purposes 
fdlowing " :  (itUer  alia)  "  to  investigate  all 
matters  and  things  toucjiing  the  formation  and 
promotion  of  the  company  and  the  carryim;  on  of 
its  bnoneee ;  to  call  for  and  obtain  the  proonotion 
of  aU  books,  papers,  and  documente  in  the  posses- 
non,  coatody,  or  power  of  the  direotors  and  other 
officers  and  the  solicitors  of  the  company  and 
others  relative  to  the  afEairs  of  the  company  and 
itapromotian  ;  to  report  to  the  shareholders  as  to 
•nw  investigations;  to  obtain  such  legal  advice 
and  other  professional  assistance  as  it  may  be 
deemed  necessary  for  any  of  the  above  purposes ; 
>uid  that  the  proper  coste  and  expenses  incurred 
by  the  aaid  committee  be  paid  by  the  com- 
pany." It  was  decided  to  adjourn  the  meeting  for 
two  months  or  until  such  time  as  the  committee 


should  have  completed  their  investigataon.  The 
committee  thus  appointed  prepared  a  report,  the 
accuracy  of  which  has  not  been  fully  investigated 
or  established  before  me.  It  is  sufficient,  now- 
over,  to  say  that  if  one-half  of  the  aUeg^ons  in 
the  report  can  be  made  good  a  case  of  g^ross 
fraud  involving  serious  pecuniary  liability  towards 
the  company  '^ll  apparently  be  established.  In 
July  18w  the  committee,  having  completed  their 
report,  authorised  their  solicitors  to  aupply  the 
directors  with  a  copy.  The  directors  declined,  as 
they  were  at  perfect  liberty  to  do,  to  meet  the 
committee  for  the  purpose  of  discussing  the 
report,  and  suggested  that  as  the  adjourned 
annual  meetins  of  the  company  was  to  be  hidd  in 
October  it  would  be  better  to  wait  tiU  then.  The 
adjourned  annual  meeting  was  not  held  in 
October,  but  on  the  20th  Deo.  1899  two  notices 
were  issued  purporting  to  be  signed  "  by  order  of 
the  board,  B.  G<nrdon,  seoretai^,  one  of  which  gave 
notice  that  the  adionmment  of  the  second  ordinary 
general  meeting  trom  the  30th  Jan.  last  would  M 
token  at  theQueen's  Hotel,  Manchester,  on  Friday, 
the  29th  Dec.,  at  three  o'clock  in  the  afternoon,  and 
the  other  gave  notice  that  an  extraordinary  general 
meeting  of  this  company  would  be  held  at  the 
same  place  on  the  same  day  at  3.30  o'clock  in 
the  afternoon  for  the  purpoae  of  considering,  and, 
if  deemed  expedient,  passing,  the  following  extra- 
ordinary resolution ;  "  That  it  has  been  proved 
to  the  satidCaotion  of  this  meeting  that  the  com- 
pany cannot,  by  reason  of  its  lianilities,  continue 
its  business,  and  that  it  is  advisable  to  wind-up 
the  same,  and  accordingly  that  the  company  he 
wound-up  volunterily,  and  that  Mr.  Robert 
Gordon,  of  St  Lawrence  House,  King-street, 
Cheapside,  London,  be  appointed  liquidator  for 
the  purpose  of  such  winding-up."  These  two 
meetings  were  held.  The  report  of  the  committee 
had  not  been  printed  or  circulated  among  the 
shareholders,  and  so  far  as  appears  the  only 
persons  aware  of  the  contents  were  the  members 
of  the  committee  and  the  directors.  It  appears 
from  the  minute-book  that  at  the  adjourned 
general  meeting  the  directors'  report  and  the 
accounte  were  received  and  adopted,  and  that  at 
the  extraordinary  general  meeting  the  resolution 
of  which  notice  was  given  was  declared  duly 
carried.  No  mention  is  made  in  the  minutes  of 
the  report  of  the  committee.  Proxies  to  a  verf 
large  number  were  held  by  the  persons  inorinu- 
nated  or  their  nominees,  who  were  in  a  position 
to  carry  any  resolution.  Mr.  Gordon,  the  liqui- 
dator, proceeded  with  most  unusual  rapidity  to 
arrange  for  the  dissolution  of  the  company  and 
the  dmtruction  of  all  ite  books.  On  the  20th  Feb. 
1900  notice  was  given  by  the  liquidator  that  a 
general  meeting  of  the  members  would  be  held 
on  the  Ist  March,  following  the  words  of  sect.  142 
of   the  Oompanies  Act  1862.     This  led  to  the 

Sresentetion  of  the  petition  on  the  27th  Feb. 
In  the  1st  March  the  meeting  was  held.  The 
liquidator  produced  acoounte  showing  that  a  sum 
of  less  than  52.  had  been  received  and  expended 
by  him,  and  the  following  resolutions  were  passed : 
"  (1)  That  the  account  submitted  to  this  meeting 
and  showing  the  manner  in  which  the  winding-np 
haa  been  condnctod  and  the  property  of  the 
company  disposed  of  be  received  and  adopted; 
(2)  that  the  hooks,  accounts,  and  documents  of 
the  company  and  of  the  liquidator  thereof  be 
retained  Dy  the  said  liquidator,  he  undertaking 
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not  to  destroy  the  same  until  after  the  disposal 
of  the  petition  presented  to  wind-ap  the  company 
or  until  the  order  of  the  eonrt,  the  books,  accounts, 
and  doonments  not  under  any  circumstances  to 
be  destroyed  before  the  dissolution  of  the  com- 
pany." Assuming  everything  to  be  regular,  the 
result  will  be  that  the  company  will  be  dissolved 
at  the  end  of  three  months  (sect.  143).  On  re- 
ferring to  the  directors'  minute-book  it  appeared 
that  there  was  no  trace  of  anr  board  meeting 
after  the  20tJi  Jan.  1899.  Mr.  Gordon,  who  gave 
evidence  in  the  box,  and  who  was  the  secretary  of 
the  company,  admitted  that  in  fact  there  was  no 
meeting  of  the  board  authorising  the  notices  for 
the  meetings  on  the  29th  Dec.  He  says,  how- 
ever, that  he  spoke  through  the  telephone  to  one 
director,  had  a  conversation  with  the  chairman, 
in  whose  office  he  is  a  clerk,  and  wrote  letters  to 
the  other  directors.  I  have  seen  some  of  their 
replies,  which  in  substance  left  the  secretary  to 
fix  his  own  day.  There  is,  however,  nothing  to 
show  that  any  single  director  was  asked  to 
approve  of  the  resolution  as  proposed  which 
involved  the  appointment  of  Ifr.  Goraon  as  liqui- 
dator. TTnder  art.  56  the  directors  may,  when- 
ever they  think  fit,  convene  an  extraordinary 
general  meeting.  By  art.  97  two  directors  are  a 
quorum,  and  by  art.  lOl  a  meeting  of  directors  at 
which  a  quorum  is  present  shall  oe  competent  to 
exenxse  all  or  any  of  the  authorities,  powers,  and 
discretions  by  or  under  these  presents  vested  in  or 
exercisable  by  the  directors  jointly.  TTnder  these 
circumstances  the  question  arises  whether  the 
resolution  to  wind-up  voluntarily  was  validly 
passed.  It  was  laid  down  by  the  Court  of 
Exchequer  in  D'Arcy  v.  Tamar,  Kit  HiU,  and  Ccd- 
lington  Bailway  Company  {ubi  sup.)  that  directors 
must  act  together  as  a  board  and  that  it  is  not 
sufficient  to  procure  the  separate  authority  of  a 
sufficient  number  of  directors  to  constitute  a 
quorum.  That  case  turned  upon  the  Companies 
Clauses  Consolidation  Act  1845,  but  it  seems  to 
me  to  be  equally  applicable  to  a  limited  company 
under  the  Act  of  1862.  In  Be  BoneUCs  Electrie 
Telegraph  Company  Limited ;  Collie's  daim 
{ubi  «i(p.)  Bacon,  T.C.  seems  to  have  treated  the 
decision  of  the  Court  of  Exchequer  as  turning 
upon  a  common  law  rule  of  pleading,  and, 
altbongh  it  was  not  perhaps  necessary  to  the 
decision  of  the  case  oefore  him,  he  certainly 
regarded  an  agreement  which  on  the  face  of  it 
was  signed  by  four  directors  at  different  dates, 
and  not  as  a  board,  as  a  contract  binding  the 
company.  I  cannot  follow  the  criticisms  at  the 
Vice-Chancellor,  and  I  prefer  the  view  of  the  law 
taken  by  the  Court  of  Exchequer.  My  attention 
was,  however,  directed  to  the  case  of  Southern 
Counties  Deposit  Bank  Limited  v.  Bider  and 
Kirhwood  (ubi  tup.),  decided  by  the  Court  of 
Appeal  in  1895.  There  the  directors  were  autho- 
rised to  "  determine  the  anomm  necessarv  for  the 
transaction  of  business.  In  March  1885  they 
resolved  that  three  should  form  a  quorum;  in 
July  1889  a  meeting  of  two  directors  only  was 
held,  at  which  it  was  resolved  that  two  directors 
should  form  a  quorum  at  that  and  future  meet- 
ings of  the  directors.  From  that  date  to  Jan. 
1£®5  the  company  had  gone  on  with  two  directors 
acting  as  a  quorum.  It  seems  probable,  and 
indeed  certain,  that  in  the  course  of  these  years 
acts  done  by  two  directors  must  have  been  ratified 
and  confirmed  by  a  board  consisting  of  at  least 


three  directors,  and  it  might  well  be  held  that  the 
long  course  of  action  by  the  directors  as  a  board 
sufficed  to  establish  a  determination  by  them  that 
two  should  be  a  quorum.  In  Jan.  1^5  a  special 
resolution  to  wind-up  voluntarily  was  passed,  and 
it  subse^uentiy  became  known  that  the  notices 
summonmg  the  meeting  were  ordered  under  the 
authority  of  a  board  at  which  two  directors  only 
were  present.  An  application  was  made  for  a 
declaration  that  the  special  resolution  was  not 
validly  passed  and  for  an  injunction ;  but 
Stirling,  J.  and  the  Conrt  of  Appeal  declined 
to  interfere.  The  Master  of  the  Bolls  said 
there  had  been  an  irregularity;  but  from  1889 
to  1895  the  company  had  gone  on  with  two 
directors  acting  as  a  quorum.  The  reeolatiomwas 
passed  in  Jan.  1895,  and  no  application  to  the 
court  to  declare  it  invalid  was  made  until  July. 
The  Master  of  the  Bolls  evidently  treated  the 
irregularity  as  one  which  could  be  set  right  at 
any  moment  I  do  not  think  the  decision  in  that 
case  can  be  taken  as  laying  down  any  general 
principle  which  I  am  bound  to  follow ;  neither  the 
case  in  the  Court  of  Exchequer  nor  this  case 
before  Bacon,  T.C.  was  cited.  It  does  not  toncb 
the  question  whether  a  notice  given  withont 
anv  kind  of  board  meeting  having  been  held  is 
vtJid.  In  the  present  case  I  cannot  regard  the 
omission  to  convene  a  boaird  meeting  to  consider 
matters  of  such  vital  moment  as  a  winding-up  of 
the  company  and  the  amwintment  ot  a  liquidator 
as  a  mere  irregularity.  I  believe  that  one  or  more 
of  the  directors,  with  the  deliberate  purpose  of 
screening  themselves  from  the  investigation  BOg- 
gested  by  the  report  of  the  committee,  ingenioa^y 
devised  and  carried  out  a  scheme  by  whidi  taa 
chairman's  clerk  should  be  appointed  liquidator 
and  the  company  should  be  dissolved  and  the 
books  destroyed  at  the  earliest  possible  moment! 
I  think  the  attempt  has  failed,  and  as  there  was, 
in  my  view,  no  voluntary  winding-up  in  existence 
there  is  no  reason  why  I  should  not  now  make  a 
compulsory  order.  I  mav  observe  that  there  has 
been  no  subsequent  meeting  of  the  board  ratii!yins; 
and  confirming  what  was  done  by  Mr.  Gordon  in 
the  name  of  uie  board,  and  it  is  not  for  me  to 
consider  what  might  be  the  effect  of  such  a  ratifi- 
cation or  confirmation  of  an  unauthorised  act.  I 
do  not,  however,  wish  to  decide  this  case  solely  on 
the  ground  of  the  invalidity  of  the  extraordinaiy 
general  resolution.  I  shall,  therefore,  now  assume 
tiiat  there  is  a  valid  voluntary  winding-up.  It  is 
clear  that  such  a  voluntary  winding-up  is  not  a 
legal  bar  to  the  jurisdiction  of  the  court  to  mi^e 
a  compulsory  order  on  the  application  of  a  sIuiTe> 
holder.  That  was  decided  by  Sir  John  Bomilly  in 
1863  in  Be  Fire  AnnihUaior  Company  (8  L.  T. 
Bep.  412 ;  32  Beav.  561).  It  is  true  that  the 
company  was  there  being  wound-up  under  the 
Act  of  1856  and  not  under  the  Act  of  1862,  but  I 
do  not  think  the  difference  is  material.  That 
decision  was  recognised  by  the  Lords  Justices  in 
Be  Gold  Company  (ubi  sup.).  If,  therefore,  the 
court  has  junsdiotion  to  make  the  order,  I  cannot 
hold  that  this  jurisdiction  ought  to  be  fettered  in 
the  manner  suggested  in  argument.  The  existenoe 
of  a  voluntaiy  winding-up  is  a  strong  reason  why 
the  court  should  deoune  to  interfere,  but  circum- 
stances may  justify  interference.  The  most 
common  instance,  no  doubt,  is  where  the  court 
holds  that  the  resolution  to  wind-up  voluntarily 
has    been    passed    fraudulently,    but    that    is 
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not  ezhaiutive.  I  cannot  ref^ard  the  resolations 
which  have  been  pasted  as  an  honest  exercise  of 
the  wishes  of  the  shareholders  with  regard  to  the 
windiag-np  of  the  company.  No  plausible  reasons 
'for  objection  on  the  part  of  a  shareholder  to  a 
compmaory  windin(c-up  can  be  snfreested.  Unless 
I  make  the  order,  the  company  wiu  be  disBolved, 
the  books  will  be  destroyed,  and  the  directors, 
promoters,  and  others  will  escape  the  risk  of 
Ming  called  upon  to  pay  large  snms  into  the 
coffers  of  the  company.  Jf  I  make  the  order  no 
further  call  can  be  made  npon  the  shareholders 
who  have  paid  up  in  full.  They  cannot  be 
requred  to  find  money  to  prosecute  the  litigation 
which  the  allegations  in  the  report  invite.  I  am 
driren  to  the  conclusion  that  the  shareholders 
objecting  to  the  order  are  either  persons  directly 
implicated  in  the  charges  or  persons  desirous  of 
screening  those  who  are  so  implicated.  I  regard 
the  whole  proceedings  connected  with  the  win£ng- 
np  and  the  attempted  dissolution  of  the  company 
with  grave  suspicion.  There  is  noLhing  in  Re 
Gold  Company  (ubi  sup.)  or  in  any  other  case 
which  prevents  me.  in  circnmatancea  ouch  as 
these,  from  exercising  the  jurisdiction  which  I 
possess.  I  think  it  is  eminently  just  and  equitable 
that  this  company  should  be  wound-up  by  the 
court,  and  each  inquiry  and  investigation  be  made 
M  is  contemplated  by  the  statute.  The  petition 
mnat  be  amended  by  alleging  alternatively  that 
the  extraordinary  resolution  to  wind-up  was  not 
validly  passed.  And  upon  the  petition  so  amended 
I  make  the  usaal  compulsory  order,  with  the  usual 
order  as  to  costs. 

Solicitors  :  Michael  Abrahams,  Sons,  and  Co. ; 
E.  T.  Hargraves. 

QUEEN'S  BENCH  DIVISION. 

Friday,  May  18. 
(Before  BiOLET  and  Bioham,  JJ.) 

TtLEB    (app.)    V.    KiNOHAU    AND    SON 

LiHiTED  (reaps.),  (a) 

AivUeration — Margarine — Certificate  of  analysit 
—Different  proceedings — Evidence — SaUof  Food 
and  Drugs  Act  1875  (38  &  39  Viet.  c.  63),  ss.  14, 
21— Margarine  Act  1887  (50  &  51  Viet.  c.  29), 
M.  6, 12. 

A  eertifieaie  of  analysis  given  under  the  provisions 
of  Kct.  14  of  ike  Sale  of  Food  and  Drugs  Act 
1875  u  admissible  in  evidence  under  sect.  21  of 
that  Act  on/y  in  the  proceedings  with  reference 
to  vhich  it  teas  given. 

A.  bought  as  butter  from  B.  what  on  analysis  was 
ihvvtm  to  be  margarine.  A.  on  purchasing  it 
told  B.  it  was  bought  for  purposes  of  analysis, 
and  he  observed  ail  the  provisions  of  sect.  14  of 
the  Sale  of  Food  and  Drugs  Act  1875.  At  the 
hearing  of  a  summons  taken  out  by  A.  against 

B.  for  a  breach  of  sect.  6  of  the  Margarine  Act 
1887,  the  justices  dismissed  the  summons  on  the 
ground  that  B.  had  bought  the  margarine  from 

C.  under  a  warranty  mat  it  was  pure  butter. 
A.  then  took  out  a  summons  wmler  the  same 
teetion  against  C,  and  at  the  hearing  he  offered 
<n  evidence  the  certificate  of  analysis  he  hcui 
obtained  for  the  purpose  of  the  proceedings 
against  B.  The  justices  refused  to  accept  this 
as  evidence  against  C. 

Beld,  that  the  decision  of  thejvuiiees  was  right. 

W  B*roit«l  hr  1.  Aaoaiw  STBABAH,  Eaq.,  Bcrrtatat-it-lAw. 


Bnckler  «.  Wilaon  (73  L.  T.  Bep.  580;  (1896) 
1  Q.  B.  83)  distinguished. 

Case  stated  by  the  justices  of  the  Brentford 
division  of  the  county  of  Middleaex. 

Meesra.  Kingham  and  Son  Limited  (hereinafter 
called  the  respondenta)  wei-e  aummoned  by  Walter 
Tyler  for  that  they  being  persons  dealing  in 
margarine  did  not  conform  to  one  of  the  regula- 
tiona  referred  to  in  sect.  6  of  the  Margarine  Act 
1887  inasmuch  as  they  did  deliver  to  one  Isaiah 
John  Longstreeth,  of  114,  Whitestile-road,  Brent- 
ford, on  or  about  the  12th  Sept.  1899,  at  the  parish 
of  Old  Brentford,  in  the  said  county,  a  certain 
package  containing  margarine  without  having 
anrably  marked  on  the  top,  bottom,  and  sides 
thereof  in  printed  capital  letters  not'  leaa  than 
three-quarters  of  an  inch  square  the  word  "Mar> 
garine, '  contrary  to  the  statute  in  that  caae  made 
and  provided. 

Upon  the  summons  coming  on  for  hearing,  the 
justices  dismissed  it  without  calling  on  the 
respondenta  to  ofCer  evidence,  but  agreed  to 
grant  a  case,  the  following  facta  to  be  taken  aa 
admitted : — 

Walter  Tyler  (hereinafter  called  the  appellant) 
was  an  inapector  of  weights  and  measures  duly 
appointed  by  the  County  Council  o*  Middleaex. 
The  respondenta  were  a  limited  liability  company 
carrying  on  business  at  Brentford  as  wholesale 
g^cera. 

On  the  21at  Sept.  1899  the  appellant  purchased 
from  Longstreeth,  a  retail  grocer  at  Brentford, 
with  the  intention  of  submitting  the  same  to 
analysis,  an  article  which  was  represented  to  him 
aa  being  what  hn  aaVed  for — namely,  butter.  The 
appellant  at  the    time    of  auch    purchase  com- 

flied  in  every  respect  with  aect.  14  of  the  Sale  of 
'ood  and  Druga  Act  1875,  and  Longstreeth 
accepted  one  of  the  three  parts  into  which  the 
article  purchased  had  bMn  divided  by  the 
appellant. 

The  appellant  on  the  aame  day  delivered  one 
of  the  other  parts  of  the  article  to  the  public 
analyat  for  the  county  of  Middlesex,  who  on  the 
3rd  Oct.  1899  gave  his  certificate,  which  was  to 
the  effect  that  the  article  purchased  contained 
10  per  cent,  of  foreign  fat,  not  butter  fat. 

After  the  analyst  had  given  his  certificate  the 
appellant  applied  for  and  obtained  two  summonses 
against  Longstreeth,  one  under  sect.  6  of  the  Sale 
of  Food  and  Drugs  Act  1875,  and  one  under  sect.  6 
of  the  Margarine  Act  1887. 

The  article  from  which  the  sample  was  taken 
was  purchased  by  Longstreeth,  with  no  intention 
of  having  it  analysed,  from  the  respondenta,  who 
deUverea  it  to  him  with  an  invoice  and  in  a  tub 
marked  "  Pure  Butter."  Longstreeth  purchased 
the  article  from  the  respondenta  in  the  ordineu-y 
way  of  trade  for  resale.  Longstreeth  did  not 
act  as  the  agent  of  the  respondents  in  reselling  to 
the  appellant. 

The  aammona  under  the  Sale  of  Food  and  Drugs 
Act  1875  agiunst  Longstreeth  came  on  for  hearing 
on  the  24tii  Oct.  1899,  before  the  justices  then 
sitting  at  the  petty  sessions  at  Brentford,  who 
found  aa  a  fact  that  the  article  purchased  by  the 
appellant  wao  margarine,  but  that  the  words 
branded  on  the  tub,  together  with  the  invoice  from 
the  respondenta,  amounted  to  a  warranty  given 
by  the  leapoudenta  to  Longstreeth  that  the  article 
waa  butter,  and  they  accordingly  dismiaaed  the 
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anmmone.  Upon  the  hearing  of  the  smnmons 
Longstieeth  did  not  dispnte  the  accuracy  of  the 
analyst's  certificate.  The  respondents  were  not 
called  as  witnesses,  nor  were  they  present  or 
represented  at  the  hearing.  The  appellant  there- 
upon abandoned  the  summons  onder  ttieMargarine 
Act  against  Longstreeth. 

On  the  26th  Oct.  1899  the  appellant  applied  for 
and  obtained  a  summons  against  the  raroondents, 
nnder  sect.  6  of  the  Margarine  Act  1887,  which 
came  before  the  justices  on  the  2nd  and  23rd  Not. 
1899. 

On  the  hearing  of  the  summons  the  appel- 
lant offered  in  evidence  the  certificate  of  the 
public  analyst,  but  it  was  objected  on  the  part 
of  the  respondents  that  such  certificate  was  not 
admissible  as  evidence.  The  respondents  did  not 
require  the  public  analyst  to  be  called  as  a  wit- 
ness, but  contended  that,  even  admitting  (on  which 
point,  however,  they  intimated  they  were  prepared 
to  call  evidence  if  necessary)  that  the  article  sold 
bv  Longstreeth  to  the  appellant  was  at  the  time 
of  such  sale  in  the  same  state  and  condition  as  it 
was  when  sold  and  delivered  by  the  respondents 
to  Longstreeth,  the  summons  ought  to  be  dis- 
missed on  this  ground,  among  others,  that,  as  no 
part  of  the  sample  of  the  article  sold  to  the 
appellant  and  subsequently  analysed  had  becm 
oirered  or  delivered  to  the  respondents,  the  terms 
of  sect.  14  of  the  Sale  of  Food  and  Drugs  Act 
1875  had  not  been  complied  with,  and  therefore 
the  certificate  was  not  admissible  in  evidence 
against  the  respondents. 

The  appellant  contended  that,  as  Longstreeth 
had  not  bought  the  article  from  the  respondents 
for  analysis,  the  terms  of  sect.  14  need  not  be 
complied  with  in  order  to  make  the  certificate 
evidence,  under  sect  21  of  the  Sale  of  Food  and 
Drugs  Act  1875,  as  against  the  respondents,  and 
the  case  of  Buckler  v.  Wilton  (73  L.  T.  B«p.  580 ; 
(1896)  1  Q.  B.  83)  was  relied  on.  The  justices  held 
that  the  certificate  was  not  admissible,  and,  as  no 
other  evidence  was  offered  that  the  article  sold  as 
pure  butter  vras  margarine,  they  dismissed  the 
summons. 

By  the  Sale  of  Food  and  Drugs  Act  1875  (38  & 
39  Vict,  a  63): 

Seel  14.  The  person  pnrolissiog  any  article  with  the 
intaniaon  of  Bobmitting  the  same  to  analyiia  shall,  after 
the  porohaae  shall  have  be«n  oompleted,  forthwith  notify 
to  the  seller  or  hi*  agent  lelUng  the  artiole  his  intention 
to  have  the  same  analyaed  by  the  pnblio  analyst,  and 
shall  offer  to  divide  the  artiole  into  three  parte  to  be 
then  and  there  separated  and  eaoh  part  to  be  marked 
and  sealed  or  fastened  np  in  snoh  manner  ae  its  natnre 
will  permit,  and  shall,  if  regoired  to  do  ao,  proceed 
accordingly,  and  ihall  deliver  one  of  the  parte  to  the 
seller  or  his  agent.  He  shall  afterwards  retain  une  of  the 
said  parts  for  fatnre  oompariaon,  and  sabmit  the  third 
part,  if  he  deems  it  right  to  have  the  artiole  analysed, 
to  the  analyst. 

Sect.  21.  At  the  hearing  of  the  information  in  snoh 
proceeding  [t.e.,  proceeding  for  penalty  nnder  sect.  20] 
the  prodnotu>n  of  the  oertifioate  of  the  analyit  shall  be 
sufficient  evidence  of  the  facte  therein  stated,  nnless  the 
defendant  shall  require  the  analyst  shall  be  called  as  a 
witness. 

By  the  Mw^arine  Act  1887  (50  &  51  Vict  o.  29) : 

Sect.  12.  All  proceedings  nnder  tiiia  Act  ahaU,  save 

M  expressly  varied  by  this  Act,  be  the  same  as  pre- 

■•ribed  by  seats.  12  to  28  inolnaive  of  the  Sale  of  Food 
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£eww  Biehard*  for  tike  iq>peUant. — Sect.  14 
does  not  apply  nnder  the  oircumstanoea  of  tbi» 
case,  since  Iiongstreeth,  who  made  the  pnrchaae 
from  the  respondents,  did  not  buy  for  the  purpose 
of  having  the  article  he  bought  analysed : 

Buckler  v.  WiUon  ((up ). 
It  was  not  necessary,  therefore,  to  the  prosecution 
to  observe  the  various  requirements  of  that  action. 
[BiOi,BT,  J. — The  question  reaJly  is.  Had  the 
justices  any  evidence  that  this  stuff  was  marga- 
rine P  j  It  was  admitted  by  the  respondents  that 
it  was.  [BiOHAH,  J. — I  cam  find  no  such  admis- 
sion.] 

Bontey,  for  the  respondents,  was  not  called 
upon. 

BiDUiT.  J. — In  this  case,  in  the  proceedings 
against  Longstreeth  he  escaped  conviction  becaase 
he  showed  that  he  bought  the  article  with  a 
written  warranty.  Fresh  proceedings  were  then 
taken  against  Kingham  and  Sons,  from  whom 
Longstreeth  bought,  and,  unless  there  is  something 
in  toe  Act  of  Parliament  that  enables  a  docu- 
ment which  was  used  as  evidence  in  the  first  case 
to  be  used  as  evidence  against  other  persons,  it 
is  clear  the  analysis  offered  in  evidence  cannot  be 
admitted.  In  Buckler  v.  WiUon  (sup.)  there  was 
evidence  that  the  artiole  sold  was  margarine. 
Here  the  only  evidence  ten4ered  was  the  analyst'a 
certificate.  That  by  sect.  21  of  the  Sale  of  Food 
and  Drugs  Act  1875  was  made  evidence  in  the  pro- 
ceedings for  which  the  analysis  was  made.  It  does 
not  foUow  that  a  document  which  was  evidence 
in  the  first  case  would  be  evidence  in  the  pro- 
ceedings in  the  second  case.  In  my  opinion  we 
are  asked  to  put  too  large  a  construction  on  the 
section,  and  therefore  this  appeal  fails  and  should 
be  dismissed. 

BiQHAM,  J. — I  am  of  the  same  opinion.  The 
question  we  have  to  consider  here  is  whether 
there  was  any  evidence  before  the  magistrates 
that  the  article  complained  of  was  margarine. 
The  only  evidence  of  that  fact  offered  to  them 
was  a  certificate  of  an  analysis  which  had  been 
procured  for  the  purpose  of  the  prosecution  of 
Longstreeth,  who  on  some  previous  occasion,  it 
was  alleged,  had  been  selling  this  stuff  as  butter. 
By  the  Sale  of  Food  and  Drugs  Act  1875  such  a 
o^iifioate  given  under  the  circamstanoes  set  out 
in  the  Act  was  admissible  aa  prima  facie  evidence 
of  the  facts  stated  therein  in  the  prosecution  of 
Longstieeth ;  but  that  does  not  make  it  evidence 
in  the  prosecution  of  anyone  else  in  the  world. 
When  in  the  prosecution  of  Kingham  and  Son 
the  appellant  tendered  the  certificate  of  analysis 
as  evidence  that  the  article  sold  by  them  to  Lcmg- 
streeth  was  margarine,  the  justices  upheld  that 
objection  of  the  respondents  to  the  admission 
of  the  evidence,  and  in  my  opinion  they  were 
right  in  doing  so  and  in  rejecting  such  evidence. 
The  respondents  were  entitied  to  require  proper 
evidence  of  the  fact  that  the  article  sold  was  mar- 
garine. The  production  of  a  document  signed  by 
a  pereon  who  was  not  present,  or  who,  at  any  rate, 
was  not  put  into  the  witness-box,  was  not  the  proper 
way  to  prove  it.  The  case  of  Buckler  v.  Wiuon. 
(«up.)  does  not  apply.  It  is  true  that  in  that 
case  the  prosecution  was  under  the  same  sectien 
as  it  is  in  this ;  but  in  that  case  the  analysis  had 
been  taken  for  the  purposes  of  the  caae,  and  the 
certificate  was  admitted  without  objection.  It  is 
true  that  an  objection  was  taken  that  certain  of  the 
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oonditioiiB  laid  down  by  the  Act  in  regard  to  the 
analysis  had  not  been  complied  with ;  bat,  these 
objections  having  been  held  bad,  the  respondent 
in  the  case  admitted  the  result  of  the  analysis, 
and  did  not  dlspnte  that  the  article  was  margarine. 
Here,  howeTer,  the  respondents  required  proper 
and  strict  proof  that  the  article  was  margarine, 
and  they  were  entitled  to  this. 

Appeal  dismissed. 

Solidtor  for  the  appellant.  Sir  B.  Nicholson. 

Solioitors  for  the  respondents.  Neve  and  Bedc. 


May  18  and  21. 

(Before  Bidlbt  and  Bighah,  JJ.) 

Bxo.  V.  WiHDBB  ;  Ex  parte  Oobpobation  and 

Tbeasubbb  of  Bolton,  (a) 
Licensing  —  Appeal  —  Opposition  of  justices — 
Jtutieet'  decision  reversed — Order  for  justices' 
costs — Taxation  out  of  sessions — TSreasurer  not  a 
party  to  taxation — Validity  of  order — Alehouse 
Act  1828  (9  Geo.  4,  e.  61),  «.  29. 

The  lieensing  justices  of  the  borough  of  B.  having 
refused  an  tqiplieation  for  an  alehouse  licence, 
the  applicant  appealed.  The  justices  directed 
their  clerk  to  appear  at  the  Court  of  Quarter 
8e*»ions  and  oppose  the  appeal,  and  to  incur 
the  necessary  expenses  in  so  doing.  The  clerk 
aeeordirtgly  appeared  by  counsel  on  behalf  of  the 
justices,  but  the  decision  of  the  justices  vaas 
reversed.  The  court,  purporting  to  act  under 
sect.  29  of  the  Alehouse  Act  1828,  made  an  order 
in  blank  for  the  clerk's  costs  to  be  paid  by  the 
treasurer  of  B.,  and  then  continued  the  sessions 
by  adjournment  until  after  the  taxation  of  the 
costs  by  the  officer  of  the  court.  The  officer  taxed 
the  costs,  hut  the  treasurer  of  B.  was  not  sum' 
tnoned  to  be  present  and  was  not  present  at  such 
taxaHan,  and  the  taxation  was  never  expressly 
adopted  by  the  court. 

Held  (by  the  court],  that  the  order  of  the  Court  of 
Quarter  Sessions  was  bad  because  that  court 
had  not  exercised  the  jurisdiction  given  it  to 
"  order  payment  of  «ue%  sunt  as  should  in  the 
opinion  of  such  court  be  su^icteiU  to  indemnify 
such  justice  from  aU  costs  .  .  ,  such  justice 
may  have  been  put  to." 

Per  Ridley,  J. :  It  was  bad  also  as  directing  the 
justices  derk's  costs  and  not  the  justices'  costs 
to  be  paid. 

Per  Sigham,  J. :  After  the  court  makes  the  general 
order  for  costs,  such  costs  mutt  be  taxed  in  the 
presence  of  the  party  who  is  to  pay,  precisely  as 
other  biUs  of  costs  are  taxed. 

After  the  order  of  the  court  the  clerk  of  the  justices 
obtained  from  the  majority  but  not  edl  the 
juetiees  who  directed  him  to  appear  and  oppose 
the  appeal,  an  authority  to  receive  the  costs. 

Held  {ity  Bigham,  J.),  that  he  was  not  a  person 
tmpointed  by  the  justices  to  receive  tM  costs 
within  sect.  29  of  the  Alehouse  Act  1828. 

Bulb  nisi  to  show  c«nee  why  an  order  of  the 
Lancashire  Ooart  of  Quarter  Siessions  should  not 
be  qoashed. 

At  a  special  sessions  for  the  borough  of  Bolton 
held  under  the  Alehouse  Act  1828  in  Jan.  1899, 
the  jaatioes  granted  an  application  made  by  one 

James  Paisley  under  sect.  14  of  that  Act  for  an 
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alehouse  licence  in  respect  of  certain  premises  in 
the  borough  of  Bolton,  Known  as  Halliwell  Lodge, 
in  substitution  for  or  renewal  of  a  licence  thereto- 
fore held  by  him  in  respect  of  certain  other 
premises  in  the  borough,  Known  as  the  Bope  and 
Anchor,  which  were  about  to  be  pulled  down 
for  a  public  purpose  within  the  meaning  of  the 
Act. 

On  the  Ist  March  1899  James  Paisley  opened 
Halliwell  Lodge  as  a  duly  licensed  house. 

On  the  3rd  Mirch  several  residents  applied  for 
and  obtained,  on  the  ground  that  no  proper 
notice  was  given  of  Paisley's  application,  a  rule 
nisi  for  a  mandamus  directing  the  justices  to 
hear  and  determine  that  application  according  to 
law,  which  rule  was  discharged  on  the  9th  May. 

On  the  17th  May  notice  of  appeal  was  served 
by  the  applicants  upon  the  justices,  and  at  the 
same  time  notice  was  given  to  them  of  an  inten- 
tion to  apply  for  a  writ  of  eertiorari  to  quash  the 
order  made  by  tiie  justices  on  Paisley'u  applica- 
tion. 

On  the  27th  July  the  appeal  was  dismissed  and 
the  rale  nisi  for  a  certiorari  was  discharged  by 
the  Court  of  Appeal.  (For  a  repoit  of  these  pro- 
ceedings see  Beg.  v.  Nicholson  and  others,  Justices 
of  Bouon ;  Beg.  v.  Greenhalgh  and  others.  Justices 
of  Bolton ;  Ex  parte  Bamber  and  others,  81  L.  T. 
Bep.  257 ;  (1899)  2  Q.  B.  455.) 

At  a  general  annual  brewster  sessions  for  the 
borough,  held  in  Aug.  1899,  James  Paisley,  in 
view  of  the  fact  that  the  existing  licence  would 
expire  in  Oct.  1899,  applied  for  an  alehouse 
licence  in  respect  of  Halliwell  Lodge.  Of  the 
twenty-four  justices  present,  twelve  voted  in 
favour  of  granting  the  application  and  ten 
against  granting  it,  and  two  did  not  vote.  As 
the  majority  was  insufficient,  the  application  was 
refused. 

On  the  25th  Aug.  Paisley  gave  notice  of  appeal 
to  quarter  sessionf,  and  on  the  9th  Oct.  the 
justices  passed  a  lesolution  that  the  clerk  should 
be  instructed  to  have  the  justices  represented  at 
the  hearing  of  the  cases  under  appeal,  and  autho- 
rising him  to  incur  snoh  costs  as  the  circum- 
stances demanded. 

The  clerk  to  the  justices  (Mr.  Bobert  Winder) 
thereupon  briefed  counsel  and  secured  witnesses 
in  support  of  the  justices'  decision. 

At  tlie  hearing  these  counsel  and  witnesses 
were  heard,  but  the  Court  of  Quarter  Sessions 
allowed  the  appeal  and  granted  the  application 
for  a  licence. 

At  the  conclusion  of  the  hearing  the  court,  on 
the  application  of  counsel  for  the  justices,  pur- 
porting to  act  under  the  authority  of  sect.  29  of 
the  Alehouse  Act  1828,  made  the  following  order : 
"  This  court  doth  order  the  treasurer  of  the 
county  borough  of  Bolton  forth  srith  to  pay  unto 
Bobert  Winder,  Esquire,  the  sum  of  for 

the  reasonable  costs,  charges,  and  expenses  which 
he  hath  incurred  in  supporting  the  act,  order,  or 
adjudication  of  William  Xicholson,  Esquire,  and 
others,  justices  of  the  peace  of  the  said  borough, 
whereby  they  refused  to  grant  an  aiehonse 
licence  to  one  James  Paisley,  for  doing  which 
this  shall  be  the  treasurer's  warrant."  And  they 
continued  the  sessions  by  adjournment  to  the 
18th  Deo.  1899,  in  order  that  the  clerk  of  the 
peace  might  ascertain  the  amount  of  the  costs. 

On  the  18th  Nov.  1899  the  deputy  clerk  of  the 
peace  taxed  the  costs  at  Presiion,  and  allowed 
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them  at  310/.  16(.  4<i.,  being  the  full  amount 
claimed  by  Winder  as  representing  the  jastices. 
The  clerk  then  entered  this  amount  in  the  abore- 
mentioned  order,  and  signed  the  order. 

At  the  taxation  neither  the  corporation  of 
Bolton  nor  the  treasurer  was  represented,  nor 
did  either  receive  notice  of  it. 

The  costs  comprised  profit  items — for  example, 
a  sum  of  forty  guineas  for  drawing  counsel's 
brief. 

On  the  18th  Ifov.  the  above-mentioned  order 
was  served  upon  the  treasurer.  Subsequently  to 
such  service  nine  of  the  justices  of  the  borough 
of  Bolton,  being  a  majority  of  those  who  were 
present  and  acted  on  the  9th  Oct.,  signed  an 
authority  or  appointment  appointing  the  clerk 
of  the  justices  to  receive  the  said  sum  of 
3102. 16s.  Ad. 

On  the  11th  Jan.  1900,  on  the  application  of  the 
derk  to  the  justices,  Kennedy,  J.  made  an  order 
in  chambers  removing  the  order  of  the  Court  of 
Quarter  Sessions  into  the  High  Court  for  enforce- 
ment under  sect.  18  of  the  Quarter  Sessions  Act 
1849  (12  &  13  Vict.  c.  45). 

On  the  9th  March  1900,  on  the  application  of 
the  treasurer  and  corporation  of  the  borough  of 
Bolton,  a  rule  niii  was  granted  by  the  Divisional 
Court  calling  upon  the  clerk  to  show  cause  why 
the  order  of  the  Court  of  Quarter  Sessions  should 
not  be  quashed  on  the  following  grounds  :  (1) 
That  the  taxation  was  bad,  having  taken  place  in 
the  absence  of  the  party  ordered  to  pay ;  (2)  that 
(he  order  was  bad  because  no  bill  of  costs  was 
served  with  it;  (3)  that  the  order  was  bad  in 
form  because  it  directed  the  treasurer  to  pay  unto 
Robert  Winder  the  sura  of  ZlOl.  16«.  4(2.  for  the 
reasonable  C3st8.  charges,  and  expenses  which  he 
the  said  Robert  Winder  had  incurred:  (4)  that 
there  was  no  consent  to  tax  out  of  sessions  ;  and 
(5)  that  the  power  of  quarter  sessions  was  limited 
to  granting  costs  incurred  by  the  respondents  in 
attending  the  said  Court  of  Quarter  Sessions  and 
informing  it  of  their  reasons  for  their  judgment. 

The  section  of  the  Alehouse  Act  1828  (9  Geo.  4, 
c.  61),  under  which  the  order  as  to  costs  purported 
to  be  made,  is  as  follows : 

Sect.  29.  .  .  .  In  every  cue  where  notice  of 
appeal  against  the  jadgment  of  any  jaitice  in  or  oon- 
oeming  the  ezecation  of  this  Act  (hi^l  have  been  given, 
and  Buoh  appeal  shall  have  been  dismitied,  or  the  jadg- 
ment  so  appealed  ajainit  shall  have  been  affirmed,  or 
snch  appeal  ihsU  have  been  abandoned,  it  shall  be 
lawfnl  for  the  oonrt  to  whom  suoh  appeal  shall  have 
been  made  or  intended  to  be  made,  and  snoh  coart  is 
hereby  required,  to  adjudge  and  order  that  the  party  so 
having  appealed,  or  given  notice  of  his  intention  to 
appeal,  shall  pay  to  the  jastioe  to  whom  each  notice 
shall  have  been  given,  or  to  whomsoever  he  shall  appoint, 
each  anm  by  way  of  oosta  as  shall  in  the  opinion  of  suoh 
conrt  be  sufficient  to  indemnify  snoh  justice  from  all 
oost  and  charge  whatsoever  to  wbioh  suoh  jnatice  may 
have  been  put  in  consequence  of  his  having  had  served 
npon  him  notioe  of  the  intention  of  snoh  party  to  appeal ; 
and  if  snch  patty  aball  refuse  or  neglect  forthwith  to 
pay  snoh  snm,  it  rhall  be  lawful  for  the  said  court  to 
adjadge  and  order  that  the  party  so  refusing  or  neg- 
lecting ahsll  bo  committed  to  the  common  gaol  or  house 
of  correction,  there  to  remain  nntil  suoh  snm  be  paid ; 
and  that  in  every  case  in  which  the  judgment  so 
appealed  against  shall  be  reversed  it  shall  be  lawful  for 
snoh  oourt,  if  it  shall  think  fit,  to  adjudge  and  order 
that  the  troasorer  of  the  county  or  place  in  and  for 
vhicb  snoh  jnstioe  whose  jndgment  shall  have  been  so 


reversed  shall  have  acted  on  the  oooaaion  when  he  shall 
have  given  suoh  jndgment,  shall  pay  to  snch  jastioe,  or 
to  whomsoever  he  shall  appoint,  such  tum  aa  ahall,  in 
the  opinion  of  auoh  conrt,  be  anffioient  to  indemnify  snch 
juatice  from  all  costa  and  charges  whatioevfr,  to  whioh 
anch  jnatice  may  have  been  so  put ;  and  the  said 
treaiurer  ia  hereby  authoriaed  to  pay  the  same,  which 
shall  be  allowed  to  him  in  his  aoooonts. 

Horace  Avory  showed  cause. — ^The  objections 
numbered  (1),  (2),  and  (4)  are  based  on  a  false 
assumption.  Thev  are  based  on  the  assumption 
that  there  is  to  be  a  taxation  of  costs  between 
party  and  party  to  the  appesl.  But  this  is  not  so. 
The  corporation  or  treasurer  of  Bolton  is  no 
party  to  the  appeal,  nor  is  this  proceeding  a  pro- 
ceeding between  parties.  It  is  a  proceeding 
similar  to  that  with  regard  to  the  costs  to  be 
allowed  in  case  of  a  prosecution.  As  to  the 
objection  numbered  (3),  my  contention  is  that 
Winder  was  the  person  actually  appointed  by  the 
justices  to  receive  the  costs,  and  tlmt,  even  if  the 
order  of  quarter  sessions  is  tec'inically  wrong  in 
directing  the  costs  to  be  paid  to  him  instead  of 
the  justices,  that  will  not  be  sufficient  to  render 
the  order  bad.  First,  as  to  appointment  to  receive 
costs,  I  submit  that  his  being  clerk  to  the  justices 
and  being  directed  by  their  resolution  to  incur 
the  necessary  expenses  of  appearing  was  a  suffi- 
cient appointment.  But  if  that  be  wrong,  then  I 
contend  that  the  authority  subsequently  signed 
by  the  majority  of  the  justices  who  were  present 
when  that  resolution  was  passed  is  a  specific 
appointment  for  the  parposes  of  sect.  2}>.  As  to 
the  error,  if  there  is  an  error,  as  to  the  person  to 
whom  the  costs  are  to  be  paid,  it  is  a  mere  slip  in 
proceduTe  which  is  no  proper  ground  for  quashing 
an  otherwise  regular  order : 

Beg.  V.  Btntiey,  1  E.  at  B.  810 : 

Reg.  V.  Me  of  Ely  Jiutices,  5  E.  &  B.  489. 

As  to  the  objection  numbered  (5),  that  is  founded 
on  old  and,  as  it  is  now  held,  mistaken  law.  The 
justices  are  the  parties,  and  the  only  parties,  to 
appear  to  uphold  their  own  decision  in  a  licensing 
case. 

Lawson  Walton,  Q.C.  (C  Mathews  and  Ouy 
Stephenson  with  him)  for  the  treasurer  and  cor- 

E oration  of  Bolton. — The  objection  numbered  (3) 
as  been  misunderstood.  Kot  merely  does  it 
depend  on  the  point  that  Winder  is  not  a  person 
appointed  by  tne  justices  to  receive  the  costs,  but 
also  on  the  point  that  the  costs  directed  by  the 
order  to  be  paid  are  not  the  justices'  coats,  but  Mr. 
Winder's  costs.  This  is  a  point  of  substance. 
Thus,  for  example,  items  of  profit  costs  are 
included  in  the  bill  of  costs.  These  may  be  per- 
fecUy  right,  as  a  rule,  as  between  solicitor  and 
client,  but  here  as  between  solicitor  and  client 
there  could  be  no  question  of  profit  costs,  since 
the  clerk  (Winder)  was  paid  by  salary,  and  there- 
fore, as  all  the  quarter  sessions  can  order  is  such 
costs  as  will  inaemnify  the  justices  if  the  order 
had  been  to  pay  those  costs,  these  profit  costs  of 
the  solicitor  could  not  be  paid.  Again,  the 
counsel  may  be  employed  by  the  solicitor  by  the 
direction  of  the  client ;  then  as  between  solicitor 
and  client  no  question  can  arise  as  to  their 
employment  being  reasonable.  Accordingly,  under 
the  order  as  it  stands,  the  person  taxing  could  not 
go  into  such  a  question.  Bat  if  the  order  had 
been,  as  it  should  have  been,  to  pay,  not  the  costs 
reasonably  incurred  by  the  solicitor,  but  the  costs 
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such  conrt,  if  it  shall  think  fit,  to  adjudge  and 
order  that  the  treasurer  of  the  county  or  place 
in  and  for  which  snch  justice  whose  judgment 
shall  have  been  so  reversed  shall  have  acted  on  the 
occasion  when  he  shall  have  given  such  judgment, 
shall  pay  to  such  justice,  or  to  whomsoever  he  shall 
appoint,  such  sum  as  shall,  in  the  opinion  of 
the  conrt,  be  suflScient  to  indemnify  such  justice 
from  all  costs  and  charges  whatsoever,  to  which 
such  justice  may  have  been  so  put."  The  justices 
are  in  fact  put  in  the  position  of  being  the  only 
persons  who  can  appear  to  defend  the  order  which 
bas  been  made  by  them,  and  they  are  treated  by 
this  section  as  being  concerned  in  the  matter.  If 
their  decision  is  npheld,  the  appellant  is  to  pay 
by  way  of  coste  to  them  such  a  sum  as  the  court) 
thinks  fit.  If,  on  the  other  hand,  their  decision  is 
reversed,  the  court  may  order  such  sum  as  it 
thinks  fit  to  be  paid  to  them  by  the  treasurer  of 
the  county  or  place  for  which  they  were  acting 
when  they  gave  their  decision.  In  the  present 
case  the  court,  having  arrived  at  the  conclusion 
that  the  appeal  should  be  allowed  and  the  deci- 
sion of  the  justices  reversed,  made  it  part  of  their 
judgment,  as  I  understand  it,  that  the  costs  of 
the  justices  should  by  paid  bv  the  treasurer,  thus 
putting  shortly  and  informally  into  effect  that 
part  of  the  section  which  I  have  just  read. 
Having  decided  that  the  costs  of  the  justices 
should  be  paid  by  the  treasurer  of  the  borough  of 
Bolton,  the  court  adjourned  as  is  usual.  Their 
judgment,  so  far  as  it  related  to  costs,  was,  as  it 
appears  from  the  affidavits,  carried  out  in  the 
following  manner:  Their  officer  or  clerk  of  the 
peace  to  whom  they  had  left  it  to  find  out  what 
sum  should  be  paid,  as  appears  by  the  affidavit, 
held  what  may  be  called  a  taxation,  though  it 
scarcely  deserves  the  name.  At  this  taxation  no 
one  appeared  on  the  part  of  the  person  who  would 
have  to  pay — that  is  to  say,  the  treasurer  of  the 
borough — to  dispute  items  in  the  bill  of  costs.  I 
may  say  that  the  bill  of  costs  has  been  sent  to  us, 
and  it  contains  a  great  many  items  in  respect  of 
what  may  be  called  profit  charges  as  well  as  out- 
of-pocket  expenses.  It  contains,  for  example,  a 
large  sum  of  forty  guineas  for  drawing  bri^s  for 
counsel.  I  do  not  say  that  it  is  uniair  in  any 
respect,  but  I  say  that  it  is  a  bill  which  certainly 
would  be  properly  the  subject  of  taxation  in  an 
ordinary  case.  The  clerk  of  the  peaoe  did  not 
disallow  any  items,  but  allowed  the  full  amount 
charged — namelv,  3102.  16«.  4d.  This  taxation 
took  place  out  oi  sessions,  and  no  further  proceed- 
ings ever  took  place  before  the  Court  of  Quarter 
Sessionv  which  could  be  regarded  as  an  adoption 
of  it.  On  the  order  being  presented  to  the 
treasnrer  of  the  borough  of  Bolton,  he  declined  to 
acknowledge  it ;  and  the  question  now  is  whether 
it  can  be  enforced  or  is  invalid,  either  as  being 
bad  on  the  face  of  it  or  as  having  been  made  by  » 
court  which  had  no  jurisdiction  to  make  it.  It  is 
hardly  necessary  to  allude  to  the  statement  in  the 
affidavit  of  the  treasurer  to  the  effect  that  he  asked 
for  a  copT  of  the  bill  of  costs,  and  was  told  he  ffas- 
not  entitled  to  it,  seeing  that  the  real  question  is 
whether  or  not  the  order  is  valid.  One  objectioik 
taken  to  the  order  was  as  to  the  person  to  whom 
it  is  addressed.  It  is  an  order  upon  the  treasurer 
to  pay  unto  Robert  Winder,  Esq.,  such  and  snch 
a  sum.  It  will  be  noticed  that  sect.  29  of  the- 
Act  provides  that  the  order  is  to  be  that  the- 
treasurer  of  the  county  or  place  shall  pay  to  such 


reasonably  incurred  by  the  client — i.e.,  the  justices 
—the  question  whether  the  employment  of  counsel 
was  reasonable  could  be  gone  into.  When  one 
remembers  that  in  this  very  case  two  coonsel 
were  specially  brought  down  from  London  for 
this  trumpery  appeal,  one  will  see  that  there  is 
something  more  than  a  technicality  in  this  objec- 
tion. Farther,  the  affidavite  filed  in  support  of 
the  order  show  that  it  is  bad.  Ssnt.  29  gives  the 
Court  of  Quarter  Sessions  jurisdiction  to  order 
payment  of  "  such  sum  as  shall  in  the  opinion  of 
the  court  be  sufficient  to  indemnify  the  justices." 
But  the  affidavits  show  that  the  court  never 
formed  or  adopted  any  opinion  on  the  point.  It 
made  an  order  in  blank,  and  then  adjourned  and 
let  the  deputy  clerk  of  the  peaoe  complete  it.  It 
has  no  power  to  do  anything  of  the  kino.  It  must 
either  make  the  taxation  itself  or,  having  delegated 
it,  afterwards  expressly  adopt  tiiie  taxation  of  its 
clerk: 

Btllwcod  V.  Xount,  10  L.  J.  121,  M.  C. ; 

Sr;.  T.  Long,  10  L.  J.  124,  M.  C. 
Taxation  can  only  be  made  otherwise  by  the 
consent  of  the  party  who  is  to  pay  the  coste : 

Btf.  T.  MorOock  and  othen,  7  Q.  B.  459 ; 

Midland  BaHviay  Company  v,  Edmonton  Union, 
72  L.  T.  Bsp.  206;  (1895)  1  Q.  B.  357;  s.e.  in 
H.  of  L.  72  L.  T.  Sap.  811 ;  (1895)  A.  C.  435. 

Here,  as  we  conld  not  consent,  the  taxation  should 
have  been  made  by  the  court  itself. 

Horace  Avory  in  reply. — Sellwood  v.  Mount 
(ntp.)  and  Reg.  v.  Longjtup.)  were  cases  in  which 
the  taxation  had  taken  place  after  the  close  of  the 
sessions.  Here  the  sessions  were  continued  for 
the  express  purpose  of  the  taxation.  Where  the 
sessions  are  continued,  there  is  no  need  for  the 
court  expressly  to  adopt  the  taxation  of  ite 
officer: 

rremum  v.  Stad,  1  E.  A  B.  810. 
The  proper  course  is  for  the  party  who  is  dis- 
satisfied with  the  taxation  to  apply  for  a  review  of 
it  by  Uie  conrt. 

May  21. — Biclkt,  J. — In  this  case  the  ones- 
tion  is  whether  a  certain  order  which  has  been 
made  by  the  Court  of  Quarter  Sessions  shall  be 
quashed.  An  appeal  from  a  refusal  of  the  justices 
of  the  borough  of  Bolton  to  grant  a  licence  to  a 
person  named  Paisley  was  heard  and  decided  at 

'  the  Quarter  Sessions  for  Lancashire,  which  were 
held  at  Manchester.    In  the  resnlt   the    court 

'  reversed  the  judgmeat  of  the  justices,  and  pro- 
fessed to  make  an  order  under  sect.  29  of  the 
Alehonse  Act  1828  directing  the  treasurer  of 
Bolton  to  pay  to  the  clerk  of  tne  justices  a  certain 
sum  by  way  of  coste.  The  question  arises  whether 
in  the  circumstances  the  form  in  which  the  order 
was  made  was  good  or  bad.  Sect.  29  of  the 
Alehonse  Act  1828  is  directed  to  the  double 
posubility  of  the  appellant  being  unsuccessful 
or  sncoessfnl  in  such  cases.  If  the  appeal  is 
dismissed,  then  the  conrt  is  required  to  make 
an  order  that  the  party  who  has  appealed  or 
given  notice  of  his  intention  to  appeal  is  to  pay 
to  the  justices  snch  sum  by  way  of  coste  as  shall 
in  the  opinion  of  the  court  l>e  sufficient  to  in- 
demnify the  justices.  That  is  not  the  occasion 
which  has  here  arisen.  Then  the  section  goes  on 
to  say  that  "in  every  case  in  which  the  judg- 
ment BO  appealed  against  shall  be  reversed" 
— wluch  is  the  case  here — "  it  shall  be  lawful  for 
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jnatice  or  whomBoeTer  he  shall  appoint.      It  ia 
said  that  the  order  ehould  have  been  addreseed  to 
the  jnaticea   and  not  to   Robert  Winder,  -who  I 
will  assume  had  been  appointed  by  the  justices  to 
act  on  their  behalf.    I  do  not  think  that  is  a  good 
argument.    It  seems  to  me  that  the  fact  that 
Bobert  Winder  had  been  appointed  or  designated 
by  the  justices  as  the  person  to  whom  the  money 
should  be  paid  was  sufficient  to  entitle  him  to 
receive  it,  so  that  the  fact  that  the  order  was 
addressed  to  him  instead  of  to  the  justices  would 
not  invalidate  the  order.     From  the  report  of 
Beg.  V.  Binney,  in  Ellis  and  Blackburn,  it  appears 
that  the  court  were  not  clearly  of  opinion  that 
the    section  upon    which    the    question    arose — 
aeot.  27  of  11  &  12  Tict.  c.  43— applied  to  the  case 
at  all.    That  section  provides  that  the  court  shall 
direct  the  costs  to  be  paid  to  the  clerk  of  the 
peace  and  by  him  paid  over  to  the  party  entitled ; 
but  in  that  case  the  court  had  ordered  the  costs 
to  be  pud  directly  to  the  party  entitled.    It  may 
be  that  there  was  an  expression  of  opinion  (and  I 
think  there  was  by  one  of  the  court)  that,  even  if 
the  section  did  apply,  the  defect  was  only  an 
informality  and  an  error  in  procedure  which  could 
be  remedied.     The  court,  however,  seems  in  the 
first  instance  to    have   had    great    difficulty  in 
coming  to  the  conclusion  that  the  statute  applied 
at  all.    In  the  present  case  the  objection  seems 
to  me  to  be  one  which  could  be  got  over.    I  come, 
however,  to  another  objection  to  the  form  of  the 
order.    Sect.  29  of  the  Act  provides  that  the  sum 
to  be  paid  shall  be  "  such  as  in  the  opinion  of  the 
court  is  sufficient   to    indemnify    the  justices." 
This  order,  however,  directs  the  treasurer  to  pay 
tanto  Robert  Winder  the  sam  of  3102.  16s.  4d.  for 
the  reasonable  coste,  charges,  and  expenses  which 
he  has  been  pnt  unto  and  has  incurred  in  support- 
ing the  act,  order,  or  adjudication  of  the  justices. 
It  seems  to  me  that  there  is  a  sufficiently  wide 
distinction  between  the  order  for  which  the  seo- 
tiom  provides  and  that  which  has  in  fact  been 
made.    I  can  see,  I  think,  that  different  con- 
siderations would  apply  to  the  questions  as  to 
how  much  does  indemmfy  justices  for  the  coste 
to  which  they  have  hewa  put,  and  how  much 
oi^ht  to  be  ^owed  to  a  solicitor  instructed  on 
booalf  of  the  justices  to  support  the  order.    The 
one  case  would  be  treated,  to  begin  with,  as  that 
of  a  bill  of  coste  tmdered  by  a  solicitor,  the 
other  as  that  of  an  indemnity  to  the  justices.    In 
many  oases  it  xnu;ht  be  that  the  difference  in 
amount  would  oiuy  be  fractional.    But  in  the 
present  instance,  naving  seen  the  bill  of  coste,  I 
am  satisfied  that  it  is  substantiaL    I  think,  there- 
fore, that  the  order  is  bad  as  it  direote  a  sum 
to  be  paid  which  is  due  to  Robert  Winder  for 
ihe  oosto  to  which  he  has  been  put,  whereas  under 
the  statute  it  ought  to  have  been  directed  that 
there  should  be  paid  to  the  justice  or  to  whomso- 
ever he  shall  appoint  such  sum  as  shall  in  the 
opinion  of  the  court  be  sufficient  to  indemiufy 
such  Justice.    Another  point  taken  in  argument 
was  uiat  it  appears  from  the  affidavite  that  the 
sum  to  be  paid  Dy  way  of  coste  was  arrived  at  by 
the  officer  of  the  Court  of  Qimrter  Sessions  out 
of   court  and  not  at  the  sessions  at  which  the 
decision  was  given.    That  objection  also  can  be 
taken  notioe  01  on  the  present  occasion  because  it 
goes  to  the  jurisdiction  of  the  court  to  make  the 
order.     It  implies  that  the  court  has  not  done 
what  the  stetuto  requires  it  to  do— that  is,  to 


direct  by  their  order  such  a  sum  to  be  paid  as 
"  in  their  opinion  "  would  be  sufficient  to  indemnify 
such  justice — for  certeinly  the  law  is  that,  although 
the  court  may  by  ite  officer,  if  it  so  thinks  fit, 
arrive  at  the  sum  which  is  to  be  paid  by  way  of 
coste,  yet  it  must  do  so  at  the  same  session,  and 
it  must  adopt  the  taxation  of  ite  officer  as  an  act 
of  ite  own.  This  conclusion,  I  think,  is  supported 
by  SeUtoood  v.  Mount  (sup.)  and  by  Midland 
Bailvoay  Company  v.  Edmonton  Union  (swp.). 
This  seems  to  be  the  general  law,  and  I  tlunk  it 
would  apply  although  the  words  of  the  stetute 
are  such  as  to  indicate  that  the  opinion  of  the 
court  is  to  be  teken  on  the  question  of  amount. 
I  think  most  of  the  decisions  turn  upon  sections  in 
which  those  words  do  not  occur.  They  are  simply 
sections  giving  the  court  a  discretion  as  to  coste. 
Although  this  section  provides  that  the  opinion  of 
the  court  is  to  be  taken,  I  teke  it  that  that  opinion, 
would  be  sufficientiy  indicated  if,  after  having 
appointed  ite  officer  to  tax  the  costs,  it  afterwards 
adopted  his  texation  as  ite  act  and  ordered  pay- 
ment of  the  sum  he  ascertained  to  be  due.  Again, 
the  sum  may  be  ascertained  out  of  sessions  and 
out  of  the  particular  sessions  by  the  consent  of 
parties ;  but  here  there  was  no  consent  of  parties. 
I  therefore  think  that,  as  it  appears  upon  the 
affidavite  that  this  sum  was  ascerteined  without 
adoption  bjr  the  court  and  without  the  consent 
of  the  parties,  it  is  not  a  sum  which  has  been, 
arrived  at  as,  in  the  opinion  of  the  court,  suffi- 
cient to  indemnify  the  justices  from  all  costs, 
charges,  and  expenses  whateoever  to  which  they 
may  have  been  put.  For  these  two  reasons 
it  appears  to  me  that  this  order  cannot  be 
supported. 

BiQRAM,  J. — I  am  of  the  same  opinion, 
think  the  order  is  bad  in  two  respecte.  It  is  had 
upon  ite  face  because  it  does  not  stete  that  the 
money  is  to  be  paid  to  any  person  whom  the 
justices  have  appomted  to  receive  it,  and  it  is  bad 
because  the  Court  of  Quarter  Sessions  have  not, 
in  my  opinion,  exercised  any  jurisdiction  at  all  in. 
makmg  it.  Sect.  29  of  the  Alehouse  Act  1828, 
under  which  the  order  purpoi-te  to  have  been 
made,  directe  that,  when  an  appeal  from  the  deci- 
sion of  a  justice  shall  be  allowed,  the  court  may, 
if  it  thinks  fit,  order  that  the  treasurer  of  the 
county  or  place  in  question  shall  pay  "  to  such 
justice  or  to  whomsoever  he  shall  appoint  "  such 
sum  as  shall  in  the  opinion  of  the  court  be  suffi- 
cient to  indemnify  such  justice  from  all  coste  and 
charges  whatsoever  to  which  he  may  have  been  so 
put.  Now,  it  appears  from  the  affidavite  that  Ifr. 
Winder,  in  whose  favour  the  order  purporte  to 
have  been  made,  has  never  been  appointed  as  a 
person  to  receive  the  money  in  question.  Some 
of  the  justices  appear  to  have  consented  to  his 
appointment,  but  all  the  justices  who  are  entitied 
to  the  indemnity  have  not  in  fact  consented,  and 
I  do  not  think,  therefore,  that  the  order  is  in  form 
correct.  A  far  more  serious  objection,  however, 
is  that  the  Court  of  Quarter  Sessions  in  making 
the  order  has  not  exercised  the  jurisdiction  con- 
ferred upon  it  by  the  section.  What  does  the 
section  empower  it  to  do  P  It  empowers  it  to 
order  the  treasurer  of  the  county  or  place  to  pay 
such  sum  as  shall  "  in  the  opinion  of  the  court  be 
suffiaent  to  indemnify  such  justice "  from  the 
coste  and  charges  incurred.  In  this  case  the 
Court  of  Quarter  Sessions  has  never  formed  any 
opinion  at  all  as  to  the  sum  which  is  sufficient  to 
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isdenmify  the  jnsticea.  It  is  tnie  it  ha*  made  an 
order  that  the  treaaorer  ahonld  pay,  but  as  to  how 
mnoh  he  ehonld  par  it  has  never  formed  or 
expressed  any  opinion  whatever.  What  the 
traasnrer  is  to  pay  is  the  coats  and  charges  to 
which  the  jostioe  may  hare  been  pat  I 
take  it  that  means  "may  have  been  pro- 
perly pat."  A  very  large  bUl  of  costs  was 
broQght  in  by  the  solicitor  who  represented  the 
jnitioea.  Thu  bill  was  placed,  as  I  understand 
it,  before  the  clerk  of  the  peace,  but  there  has 
been  no  taxation  of  it  in  the  proper  sense  of  the 
word.  The  person  who  was  liable  to  pay — namely, 
the  treasarer  of  the  corporation — had  no  notice  of 
this  so-called  taxation.  He  did  not  know  what 
was  going  on,  and  his  voice  was  never  heard  in 
the  matter.  Not  a  penny  piece  was  taken  off  the 
bill,  and  I  do  not  believe  that  any  real  taxation 
took  place.  I  am  of  opinion  that  in  proceedinga 
sjch  aa  these  the  peraon  who  is  ordered  to  pay 
ahonld  have  an  opportunity  of  coming  before  the 
taxing  officer,  whoever  he  may  be,  and  of  being 
heard  as  to  what  he  should  pay.  He  ahoald  have 
the  same  opportunity  as  is  horded  in  other  cases 
to  persons  ordered  to  pay  costs — of  making  objec- 
tion to  the  itoms  which  are  charged  against  him. 
That  right  is  in  accordance  with  common  sense 
and  with  justice,  and  in  the  present  case  the 
treasurer  of  the  corporation  had  not  that  right 
^ven  to  him.  The  Court  of  Quarter  Sessions  has 
mrmed  no  opinion  whatever  as  to  the  costs  and 
charges  to  which  the  justices  were  put.  This  order 
ought  never  to  have  been  drawn  up,  and  it  must  be 
quashed.  If  Mx.  Winder  desires  to  get  the  coate 
to  which  he  has  been  pat,  he  must  take  the  proper 
Morae  for  getting  them.  He  must  obtam  an 
order  of  quarter  aeaaions  directing  that  the  money 
be  paid  to  him,  and  for  the  parpoae  of  obtaining 
it  he  most  first  get  the  appointment  of  the 
jostioes  who  retained  him  for  the  purpose  of 
oondacting  the  defence  to  the  appeal.  Having 
done  that,  he  mast  bring  the  bill  of  costs  before 
the  proper  officer  and  have  it  taxed  in  the  presence 
of  ue  person  who  has  to  pay  it — namely,  the 
beasurer  of  the  corporation.  Then,  and  not  till 
then,  will  the  amount  be  ascertained  which  the 
treasurer  of  the  corporation  is  liable  to  pay. 

Btde  made  absolute. 

As  it  appeared  that  no  farther  order  of  the 
CSonrt  of  Quarter  Sessions  could  be  obtained,  the 
paitiee,  at  the  auggeation  of  the  court,  consented 
that  the  bill  of  costs  ahonld  be  taxed  in  the  Grown 
Offioei 

Solicitor  for  the  corporation  and  treasarer  of 
Botton,  B.  O.  Hinnell,  Town  Clerk,  Bolton. 

Solicitors  for  B.  Winder,  Indermaur  and  Broton, 
agents  for  B.  Winder,  Clerk  to  the  Justicea  of 
Bolton. 


Wedneiday,  June  13. 
(Before  Grantham  and  Channell,  JJ.) 
liANauET  (app.)  V.  BoKBAT  Tea  Cokfant 
LiniTED  (resps.).  (a) 
MereJiandise    marlu — FaUe    trade    datoriptio»— 
Verbal  eieaeriptum — Merchandise    Marks    Act 
1887  (50  i  51  Viet.  e.  28),  ««.  2.  3. 
To  bring  it  tnthin  the  purview  of  the  Merchandise 
Marks  Act  1887,  afcuse  trade  description  applied 

M  Baported  by  J.  Amdbiw  Stbakui,  Ei;.,  BuTl8t«r.»t.Lkw. 


to  goods  mrut  be  a  dsseription  by  toriting,  print- 
ing, or  some  otherphysiecu  mark,  and  not  a  verbal 
description  mere^. 

Case  stated  by  the  jostices  of  the  city  and  oovaaby 
of  Newcastle-on-Tyne. 

On  the  2nd  Bee.  1899  the  appellant,  at  the 
respondents'  shop  in  Clayton-atreet,  Newcastle-on- 
Tyne,  asked  for  two  half-pounds  of  tea. 

Packets  of  tea  were  lying  upon  the  counter. 
These  packete  were  stamped  on  the  outside  in  ink 
with  the  words :  "  The  weight  of  this  package, 
including  the  wrapper,  is  h^-a-pound."  One  of 
the  respondento'  salesmen  took  two  packete, 
wrapped  them  in  paper,  and  handed  them  to  the 
appellant,  who  paid  2<.  6d.  for  them.  Nothing 
was  said  by  the  salesman,  who  simply  handed 
over  the  parcel  to  the  appellant. 

The  appellant  took  the  parcel  to  an  inspector  of 
weighte  and  meaaurea  for  the  city  and  county  of 
Newcastle-on-Tyne. 

The  parcel  was  then  opened,  and  it  was  found 
that  each  packet  was  stamped  with  the  words 
above  set  oat.  Placed  under  the  string  secaring 
each  packet  was  a  ticket  resembling  a  railway 
ticket,  upon  which  was  printed  "  The  Bombay 
Tea  Company  (Limited),  50,  Boll-street,  Birming- 
ham. ^Ib.  cheque  for  tea,  coffee,  or  cocoa."  On 
presentation  of  these  cheques  at  the  reapondente' 
shop  in  Newcastle-on-Tyne,  the  appellant  would 
be  entitled  to  receive  for  each  cheque  some  article 
aa  a  present  or  by  way  of  discount  on  his  pur- 
chase. 

The  inspector  weighed  the  jMUikete  and  their 
contente.  One  packet  was  found  to  contain  1441 
grains  and  the  other  1.32  grains  less  than  half-a- 
pound.  In  each  case,  however,  the  weight,  includ- 
ing the  paper  wrapper,  was  more  than  half -a- pound 
by  24  grains  in  the  one  case,  and  by  35  in  the 
other. 

The  appellant  on  these  facto  sabaeqnently  lidd 
an  information  against  the  respondents  for  unlaw- 
fully selling  at  the  iime  and  place  above  men- 
tioned certain  goods,  to  wit,  two  half-pounds  of 
tea,  to  which  a  uJse  trade  description — namely,  a 
false  trade  description  or  statement  as  to  the  weight 
of  the  goods — was  applied,  contrary  to  sect.  2, 
sub-s.  (2)  of  the  Mercuandiae  Marks  Act  1887. 

At  tixe  heating  of  the  information  it  was  con- 
tended on  behalf  of  the  appellant  that  the  mere 
handing  over  of  the  packete  to  the  appellant  who 
had  asked  for  two  half-pounds  of  tea  was  a  taoit 
admiasion  by  the  respondento'  salesman  that  each 
packet  contuned  hall-a-pound  of  tea,  and  that,  as 
the  packete  conteined  leas,  a  false  trade  descrip- 
tion had  been  applied  to  the  goods  within  the 
meaning  of  the  Act. 

The  justices  being  of  opinion  that  the  "  trade 
description"  contomplated  by  the  statute  was 
something  written,  printed,  or  stamped,  and  not 
a  verbal  description,  atill  leaa  an  inference  from 
conduct,  and  having  re«ird  to  the  fact  that  upon 
each  packet  was  actouly  stamped  a  notice  toat 
the  weight  inolnding  the  paper  was  half-a-poond, 
dismisosd  the  information. 

The  Merchandise  Marks  Act  1887  (50  &  51  Yiot. 
c.  28) : 

Sect.  2. — (2)  Every  peiaaii  who  sella  or  ezpoiei  for 
sale  or  has  in  his  poaaesaion  for  sale  .  .  .  aoy 
goods  or  thingfs  to  whioh  any  .  .  .  false  trads 
desoription  is  applied  .  .  .  shall  ...  be  gviltf 
of  an  oflenoe  against  this  Aot. 
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Sect.  3. — (1)  For  the  purpose  of  this  Aot  .  .  .  the 
ezprenion  "  tr&de  deioription "  meus  any  description, 
statement,  or  other  indioation  direct  or  indirect  (a)  as  to 
.    .    .    weight  of  any  goods.    ... 

Sect.  5. — (1)  ▲  person  shall  be  deemed  to  apply  a 
trade  mark  or  mark  or  trade  description  to  goods  who 
(a)  applies  it  to  the  goods  themselres ;  or  (b)  applies  it 
to  any  ooTsring,  laM,  reel,  or  other  thing  in  or  with 
which  the  goods  are  sold  .  .  .  ;  or  (c)  places, 
incloses,  or  annexes  any  goods  which  sre  sold  .  .  . 
in  with  or  to  any  coveiing,  label,  reel,  or  other  thing  to 
which  a  irade  mark  or  trade  description  has  been 
applied ;  cr  (d)  nses  a  trade  mark  or  mark  or  trade 
description  in  any  manner  calculated  to  lead  to  the  belief 
that  the  goods  in  connection  with  which  it  is  used  are 
designated  or  described  by  that  trade  mark  or  mark  or 
trade  description. 

Bobton  Q.G.  (ST.  Jaeobi  with  him). — The  whole 
question  raised  in  the  case  is  whether  or  not  the 
Act  applies  to  other  trade  deBcriptions  than  those 
applied  hj  writing,  printing,  or  other  physical 
means  to  the  thing  sold.  Another  question  no 
doubt  may  atise  if  the  court  decides  in  favour  of 
the  appellant — namely,  whether  or  not  the  precau- 
tion taken  by  the  respondents  in  having  the  fact 
that  the  weight  of  the  wrapper  was  included 
in  the  half-poand  stamped  on  the  wrapper  ittelf 
brings  them  within  the  exemption  contained  in 
sect.  2  (2)  of  the  Act ;  but  that  question  is  not  now 
before  the  court.  I  contend  that  the  Act  includes 
all  sorts  of  trade  descriptions,  whether  applied  to 
the  goods  by  writing  or  by  words  or  by  conduct. 
I  submit  the  words  of  the  Act  by  including  in 
the  definition  of  trade  description  not  merely  a 
description  or  statement  properly  so  called,  but 
"  any  other  indioation  direct  or  indirect," 
intended  to  include  every  form  of  representation 
which  could  convey  a  trade  description  of  the 
goods  to  the  buyer.  This,  I  think,  is  supported  by 
the  word  "  apply  "  in  sect.  2  (2).  In  the  earlier 
Act  (the  Merchandise  Marks  Act  1862,  25  &  26 
Yict.  c.  68)  the  words  used  in  sects.  7  and  8,  which 
were  the  sections  in  that  Act  corresponding 
to  those  we  are  dealing  with  in  this,  the  word 
used  was  "  put."  That  would  cover  only  physical 
application,  and  I  submit  the  object  of  altering 
it  to  "apply"  was  to  extend  the  Act  to  all  kinds 
and  moces  of  applying  descriptions  to  goods.  The 
dictum  of  Wright,  J.,  contrary  to  this  contention, 
in  Coppen  v.  Moore  (78  L.  T.  Rep.  520 ;  (1898)  2 
Q.  B.  300)  was  merely  obiter  dictum,  and  was 
'  ralanced  by  another  dictum  in  support  of  the 
•  appellant's  view  in  Budd  v.  Lueae  (64  L.  T.  Hep. 
■292;  (1891  )1Q.B.  408). 

Joseph  Walton,  Q.C.  (with  him  Sir  Edward 
Clarke,  Q.C.,  T.  Willet  Chitty,  and  Clarlie- 
Williams),  for  the  respondents,  was  not  heard. 

GsANTHAM,  J. — In  my  opinion  the  decision  of 
the  justices  is  clearly  right.  There  is  in  fact 
nothing  to  be  said  in  favour  of  the  appellant's 
case.  No  doubt  the  Merchandise  Marks  Act  of 
1887  is  an  advance  on  the  former  Act  of  1862.  It 
is  more  extensive  in  ite  application.  The  earlier 
Act  related  only  to  descriptions  "put "  upon  goods, 
but  the  later  Act  has  been  made  to  relate  to 
descriptions  " applied"  to  goods.  It  seems  to  me, 
however,  that  the  later  Act  only  contemplates  the 
physical  application  of  descriptions  to  goods  by 
writing,  piinting,  or  other  mark  or  character, 
and  not  to  mere  verbal  descriptions,  and,  as  the 
justices  say,  still  less  to  descriptions  merely 
inferred  from  conduct.  If  this  be  the  correct  view 


of  the  meanisg  of  the  enactment,  then  the  trade 
description  applied  to  these  goods  was  true  and  not 
false.  The  wrapper  had  printed  upon  it  an  intima- 
tion that  the  half-pound  included  the  weight  of 
the  wrapper.  There  was  also  a  ticket  attached 
to  the  parcel  in  which  it  was  referred  to  as  a  half- 
pound  of  tea,  but  that  was  merely  a  cheque  to 
entitle  the  purchaser  to  some  small  article  in 
addition  to  the  quantity  of  tea  bought.  In  mj 
opinion  no  false  trade  description  was  applied  to 
the  tea.  The  descripUon  which  was  in  fact 
applied  to  it  was  true — namelv,  the  statement 
that  ea^oh  packet  weighed  with  the  wrapper  half  a 
pound. 

Obahneli.,  J. — I  am  of  the  same  opinion.  I 
agree  with  the  opinion  expressed  by  Wright,  J.  in 
Coppen  V.  Moore  (sup.)  to  the  effect  that  the  pro- 
visions of  sect.  2  of  the  Merchandise  Marks  Act 
1887  only  apply  to  a  written  or  printed  or  some 
other  physical  mark,  and  do  not  apply  to  a  merely 
verbal  description.  I  quite  admit  that  this 
opinion  was  not  necessary  to  the  decieion  of  the 
case  before  him,  and  therefore  can  only  be 
regarded  as  a  dictum.  But,  on  the  other  hand,  it 
was  made  with  deliberation,  and  after  he  had  heard 
the  argument  and  had  reconsidered  an  opinion 
to  the  contrary  which  he  had  expressed  earlier. 
I  therefore  think  that  we  should  follow  it,  but  I 
must  also  add  that  I  myself  agree  with  it.  If  titB 
Act  does  not  apply  to  a  verbal  description,  neiUier 
can  it  apply  to  a  description  to  be  inferred  from 
conduct,  it  this  opinion  is  correct,  it  disposes  of 
the  case  (which  was  no  doubt  an  arguable  one), 
and  we  must  decide  in  favour  of  the  respondenta 

Appeal  diemisBed. 

Solicitors  for  the  appellant,  Bowe  and  Maw. 

Solicitors  for  the  respondents,  Vitard  and 
Oldham,  agents  for  Saunders,  Bradbury,  and 
Saunders,  Birmingham. 


QUEEN'S  BENCH  DIVISION,  IN  BANK- 
RUPTCY. 
Tuesday,  June  12. 
(Before  Weight,  J.) 
Be  Lane  Fox  ;  Ex  parte  Gimblett.  (a) 
Bankruptcy  —  Voluntary  settlement  —  Bevoeable 

trust  for  payment  of  debt* — 13  Eliz.  c.  6. 
By  a  deed  of  settlement  made  in  1891,  a  few  days 
after  coming  of  age,  an  unmarried  lady  assigned 
the  whole  of  her  properly  to  trustees,  upon  trutt 
to  pay  such  of  her  present  and  future  debts  ae 
they  might  think  fit ;  the  trustees  also  had  poteer 
to  accumulate  the  fund,  which,  in  default  of 
application  to  payment  of  her  debts,  too*  to  ie 
held  upon  usual  trusts  for  herself  and  family  ; 
the  deed  further  gave  the  settlor  power,  with  me 
consent  of  the  trustees,  to  revoke  all  or  any  of 
the  trusts.  At  the  date  of  execution  of  this  deed, 
the  settlor  had  no  debts  unprovided  for.  It  wa» 
affirmatively  proved  that  the  settlem,ent  was  made 
honestly  and  bon&  fide.  The  settlor  was  adjtt' 
dicated  bankrupt  in  19(X). 
Held,  that  the  settlement  was  not  void  under 
13  Elit.  c.  5,  as  being  made  with  intent  to  defeat, 
hinder,  or  delay  creaiiors. 
This  was  a  motion  by  the  trustee  in  the  bank- 
ruptcy for  a  declaration  that  an  indenture  of 

{a\  Beported  by  J.  Arwtl  Tekobals,  Esq.,  BarrlBt«r-st-L«w. 
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aettlement,  dated  the  30th  Jan.  1891,  made 
hetween  the  bankrupt  and  certain  trustees 'and 
other  parties  therein  named,  was  void  as  against 
the  trustee  in  the  bankruptcy  under  sect.  47  of 
the  Bankruptcy  Act  1883  (4^  &  47  "Vict.  c.  52) ;  or, 
altematiyelT,  that  the  trustee  in  the  bankruptcy 
was  entitled  to  revoke,  and  treat  as  revoked  and 
at  an  end,  the  trusts  of  the  said  settlement ;  also 
for  a  declaration  that  the  stocks,  funds,  securi- 
ties, moneys,  and  property  comprised  in  the  said 
settlement  were  tne  property  of  the  trostee  in 
hankmptcy. 

By  leave  of  the  court  the  notice  of  motion  was 
amended,  during  the  argument,  by  adding  thereto 
notice  that  the  trustee  moved  for  a  declara- 
tion that  the  settlement  was  void  under  the 
statute  13  Eliz.  o.  5,  as  being  made  with  intent  to 
defeat,  hinder,  or  delay  creditors. 

It  was  admitted  by  counsel  for  the  trustee  in 
bankruptcy  that  on  the  evidence  the  settlement 
could  not  be  avoided  under  sect.  47  of  the  Bank- 
niptcy  Act,  seeing  that  the  settlor  did  not  become 
baokmpt  within  two  years  after  the  date  of  the 
settlement,  and  that  the  settlor  was  at  the  time 
of  making  the  settlement  able  to  pay  all  her 
debts  withont  the  aid  of  the  property  comprised 
in  the  settlement. 

The  motion  was  accordingly  argued  as  one 
to  avoid  the  settlement  on  the  ground  that  it 
was  within  the  provisions  of  the  statute  13  Eliz. 
«.5. 

The  indenture  of  settlement,  which  it  was 
aonght  to  avoid,  was  executed  by  the  bankrupt  on 
the  oOth  Jan.  1891,  within  a  few  days  of  attaining 
her  majority,  and  recited  that  the  settlor  was 
desirous  of  siefttling  the  Bt<xsks,  funds,  securities, 
and  moneys  comprised  in  the  schedule  thereto  in 
the  manner  thereinafter  expressed,  and  that  the 
parties  of  the  second  part  had,  at  her  request, 
agreed  to  act  as  trustees  of  the  settlement. 

By  this  deed  the  settlor,  as  beneficial  owner, 
conveyed  the  stocks,  Ao.,  comprised  in  the  said 
Khednle,  and  which  were  the  whole  of  the  property 
to  which  she  was  entitled,  amounting  to  about 
14,0002.,  to  the  trustees  named,  to  hold  unto  them, 
their  executors,  administrators,  and  assigns,  upon 
trnst  that  they  should  thereout  pay  such  of  the 
debts,  if  any,  at  the  settlor  as  were  then  or  might 
at  any  time  thereafter  be  due,  as  they  in  their 
absolute  discretion  might  think  fit ;  and,  further, 
that  during  the  life  of  the  settlor  they  shonld, 
in  their  absolute  and  irresponuble  disore- 
tioo,  pay  and  apply  the  whole  or  any  part  of  the 
tiTist  funds,  whether  capital  or  interest,  to  and  for 
the  benefit  of  the  settlor  for  her  life,  or  to  and 
lor  the  benefit,  advancement,  mainteoance,  or 
education  of  any  husband  with  whom  she  might 
intermarry,  or  of  any  child  or  children  or  remoter 
■Hoe ;  and  after  her  death,  to  hold  the  fund  upon 
unal  trusts  in  favonr  of  such  child  or  children 
or  remoter  issue  as  she  might  by  deed  or  will 
*PP<nnt;  the  trustees  farther  had  a  power  to 
accnmolate  at  their  discretion  income  not  applied, 
*Bd  to  use  the  same  as  capital  money.  The  deed 
'orther  provided  that  it  should  be  lawful  for  the 
•ettlor  at  any  time  thereafter,  with  the  consent 
of  the  trustee  or  trustees,  to  revoke  all  or  any  of 
^  trusts  thereby  declared,  and  the  trustee  or 
trastees  might  g^ive  or  withhold  consent  to  such 
•wooation  at  his  or  their  discretion. 

It  was  proved  in  evidence  that  at  the  date  of 
this  aettlement  the  debtor  owed  about  1002.,  but 
V«l.  I.Y-rrrn    213& 


that  there  was  in  the  bands  of  her  tnutees  a  sum 
more  than  sufficient  to  pay  such  debts. 

One  of  the  trustees  of  the  settiement,  who  waa 
also  the  bankrupt's  euardian,  was  called,  and  stated 
that  at  the  date  of  the  settlement  the  bankmpt 
was  living  with  him,  but  that  he  had  not  observed 
any  extravagance  upon  her  part ;  that  he  sug- 
gested that  the  settiement  should  be  made  by  the 
Bankrupt  for  her  own  protection. 

Between  1892  and  1899  trust  funds  to  the 
amount  of  70002.  were  sold  out  and  applied  in 
payment  of  the  bankrupt's  debts.  In  1899  she 
was  in  debt  to  the  amount  of  about  730Z.,  but  the 
trustees  refused  to  pay  these  debts  out  of  the 
trust  fund.  In  Feb.  1900  she  was  adjudicated 
a  bankrupt  on  her  own  petition. 

Muir  Maekentie  for  the  trustee  in  bankruptcy. 
— The  somewhat  similar  settiement  in  Be  Tetley  ; 
Ex  parte  Jeffrey  v.  Tetley  (75  L.  T.  B«p.  166 ; 
3  Manson,  226)  was  upheld  solely  on  the  ground 
that  there  was  good  consideration.  Here  there 
was  none,  and  the  case  is  distinguishable  on  that 
ground.  A  voluntary  settiement  is  void  if  its 
necessary  tendency  is  to  defeat  or  delay  creditors. 
This  was  an  attempt  by  an  owner  of  property  to 
place  it  in  such  a  position  as  to  prevent  the 
trustee  in  bankruptcy  from  using  it  for  the  pay- 
ment of  debts.    See  per  Lord  Caims  in 

MeuJcintoth  v.  Poj/oM,  72  L.  T.  Rep.  251,  at  p.  25S ; 
(1895)  1  Ch.  505,  at  p.  514. 

There  are  two  features  of  the  settiement  which 
are  fatal  to  its  validity:  firstiy,  it  contemplates 
future  debts,  and  gives  the  trustees  discretion 
which  shall  be  paid ;  secondly,  the  trustees  have 
power  to  accumulate  capital  for  the  benefit  of  the 
settlor : 

Bnowden  v.  DoIm,  6  Sim.  524. 

If  no  order  is  made  there  will  be  a  deadlock  as  in 
the  case  of  Lord  v.  Bunn  (2  Y.  &  Coll.  98).  The 
troatee  in  bankruptcy  does  not  seek  to  avoid  the 
settlement  absolutely ;  he  is  entitied  to  the  order  * 
made  in  Be  Sims ;  Em  parte  Sheffield  (3  Manson, 
340)  declaring  the  settlement  void  as  far  as 
requisite  to  pay  the  provable  debts. 

Franoke,  for  the  bankrupt,  intimated  that  she 
desired  to  pay  the  creditors. 

Beed,  Q.G.  and  Carrington  for  the  trustees  of 
the  settlement. — A  settiement  is  not  void  because 
it  la  voluntary ;  in  «ach  case  it  is  a  question  of 
fact  whether  iiiere  is  an  intention  to  defeat  or 
delay  creditors : 

Thompion  v.  Webittr,  4  Drewry,  628. 

There  were  no  debts  unprovided  for  at  the  date 
of  the  settiement ;  this  case  does  not  fall  within 
the  limited  class  of  cases  in  which  settiements 
have  been  avoided  although  this  has  been  the 
case: 

Freeman  v.   Pope,  23  L.  T.  Bep.  208  ;  S  Ch.  App. 

538; 
Be   Wise;   Ex  parte  Mercer,  54  L.  T.  Eep.  720; 
17  Q.  B.  Div.  290. 

This  wa6  a  bond  fide  settlement  j  it  was  a  proper 
and  prudent  course  to  protect  the  settlor  fi«m 
any  husband  she  might  marry. 

Mackenzie  in  reply. — There  is  no  arbitrary  rule 
that  a  settlement,  which  would  be  void  had  there 
been  existing  creditors,  is  good  if  there  were 
none.    The  existence  of  creditors  at   the  date  of 
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execution  is  onlj  one  of  the  ciroxunstaaces  to  be 
oonsidered. 

WsiOHT,  J. — ^This  is  a  somewhat  remarkable 
case.  The  trustee  in  the  baukruptor  of  Miss 
Lane-Fox  seeks  to  hare  it  declta«a  that,  as 
against  him,  a  settlement  which  she  made  upon 
trusts  for  her  own  benefit  in  1891  is  to  be  ti-eated 
as  void.  One  of  the  curious  circumstances  of  the 
case  is  that  the  bankruptcy  is  a  bankruptcy  upon 
the  petition  of  the  ladj  heraelf,  and  her  object  in 
making  herself  bankrupt  was  to  get  rid  of  this 
settlement — for  what  reason  I  need  not  inquire, 
whether  it  is  her  dislike  for  her  trustees,  or  her 
desire  to  pay  her  debts,  or  to  get  control  of  her 
money — but  the  question  is  whether  this  settle- 
ment ought  to  be  treated  as  void  or  voidable 
against  the  trustee.  He  bases  his  case,  in  the  first 
instance,  upon  sect.  47  of  the  Bankruptcy  Act 
1883,  which,  however,  turned  out  to  have  no  appli- 
cation whatever,  because,  at  the  time  when  the 
settlement  was  made,  the  lady  had  enough  money 
to  pay  her  debts  without  the  aid  of  the  property 
comprised  in  the  settlement,  and  the  settlement 
was  more  than  two  years  old.  Then,  by  leave  of 
the  court,  the  application  has  been  turned  into 
one,  that  the  setUement  is  to  be  treated  as  void 
under  the  statute  of  Elizabeth,  or  the  common 
law  which  that  statute  restated.  It  seems  to 
me  that  the  law  on  the  subject  is  this,  that  in  a 
case  like  the  present  one  where  there  are  no 
existing  creditors  at  the  time  of  the  settlement 
for  whom  sufficient  provision  did  not  remain  out- 
side the  settlement,  it  is  necessary,  in  order  to 
avoid  the  settlement,  to  show  that  there  was  an 
actual  intention  to  d^eat,  delay,  or  hinder  future 
creditors.  The  law  is  perhaps  best  laid  down  in 
the  judgment  of  Lord  Westbury,  a  great  autho- 
rity in  these  matters,  in  the  case  of  Spirett  v. 
WtUows  (4  Ch.  App.  407),  where  he  lays  down  two 

E repositions,  the  first  of  which  has  been  questioned 
y  Ix)rd  Hatherley  in  Freeman  v.  Pope  {vhi  sup.) 
as  being  too  wide,  but  the  other  has  not  been 
questioned  as  far  as  I  am  aware.    The  first  pro- 

fosition  is  this :  If  the  debt  of  the  creditor, 
y  whom  the  voluntary  settlement  is  impeached, 
existed  at  the  date  oi  the  settlement,  and  it  is 
shown  that  tiie  remedy  of  the  creditor  is  defeated 
or  delayed  by  the  existence  of  the  settlement,  it  is 
immaterial  whether  the  debtor  was  or  was  not 
solvent  after  making  the  settlement.  That  has 
been  thought  too  wide,  as  I  have  already  pointed 
out,  and  it  does  not  apply  here,  because  here  the 
creditors  by  whom  the  settlement  was  impeached 
were  not  creditors  at  the  date  of  the  settlement. 
Then,  in  Lord  Weatbury's  judgment,  follows  this 
passage :  "  But  if  a  voluntary  settlement  or  deed 
of  gift  be  impeached  by  subsequent  creditors, 
whose  debts  have  not  been  contracted  at  the  date 
of  the  settlement,  then  it  is  necessary  to  show 
either  that  the  settlor  made  the  settlement  with 
the  express  intent  to  '  defeat,  hinder,  or  defraud 
creditors,'  or  that  after  the  settlement  the  settlor 
had  no  sufficient  means  or  reasonable  expectation 
of  being  able  to  pay  his  then  existing  debts ;  that 
is  to  say,  was  reduced  to  a  state  of  insolvency,  in 
which  case  the  laws  infers  that  the  settlement  was 
made  with  intent  to  'delay,  hinder,  or  defraud 
creditors,'  and  is  therefore  fraudulent  and  void." 
I  think  that  no  decision  can  be  found  incon- 
sistent with  the  proposition  that  an  honest  settle- 
ment, affirmatively  proved  to  be  honest,  ought 
not  to  be  set  aside  merely  because  some  years 


afterwards  it   is   proved  to  have  the  effect  of 
defeating    and    delaying    subsequent    creditors. 
Here  the  case  was  one  of  an  inexperienced  and 
probably  impulsive  young  woman,  just  come  of 
age,    possessed    of     considerable    means — soma 
lo,000t.,  I  think — which  through  one  accident  or 
another .  bad  come  into  her  control  without  being, 
under  the  protection  of  any  settlement  or  of  any 
trustee.    Under  these  circumstances  her  friends 
and  relations  most  properly,  most  wisely,  and 
most  prudently  prevailed  upon  her,  and  she  most 
properly,  wisely,  and  prudently  consented,  that 
the  money  should  be  put  into  a  kind  of  settle- 
ment.   EveiTthing  was  open,  everything  was  in 
the  ordinary  form,  and  in  perfect  good  faith,  and,, 
to  my  mind,  it  is  affirmatively  proved  that  this 
was  a  perfectly  honest  arrangement.    It  is  also 
proved  before  me  that  there  were  no  debts  at  the 
time  beyond  the   amount  of  the  moneys  which 
were  in  hand  to  meet  them.  I  think  tiiat  it  would 
be  outrageous  if  a  settlement  of   such  a  kind 
were  to  be  set  aside  because  afterwards  the  lady 
turns  out  to  have  become  more  extravagant  thaii' 
was  supposed.    Not  merely  were  there  no  existing, 
debts  unprorided  for  at  the  time  of  the  setUe- 
ment, but  there  was  no  reason  to  apprehend  any 
future  embarrassment.     The  income  which  she 
would  derive  under  the  settlement  would  be  suffi- 
cient for  all  the   probable  expenses  of   a  young 
girl  of  that  class,  and  one  who  might  be  supposed 
to  be  unlikely  to  wantonly  throw  away  her  means. 
She  had  no  intention  of  trading,  nor  is  there  any 
circumstance  to  show  that  she  is  within  one  or 
other  of  the  very  few  exceptions  which  have  been 
established  under  the  general  rule,  as  laid  down, 
in  such  cases  as  Spirett  v.  WiUowe  and  Freeman 
V.  Pope.    I  think  that  all  the  cases  which  have- 
been  cited  are  consistent  with  what  I  have  said, 
but  perhaps  the  language  of  the  Court  of  Appeal 
in  the  case  of  Be  Wise  (ubt  sup.)  is  as  strong  as- 
any.     To   the   same  effect  was  Yice-Chancdlor 
Kindersley's  judgment — as  far  back  as  the  case 
of    Jenkyn   v.   Vaughan    (3    Drewry,    419) — and 
there  are  many  other  similar  cases.    To  my  mind, 
the  application  of  the  trustee  in  bankruptov  fails, 
but  it  is  a  case  in  which  I  cannot  say  that  he 
was  wrong  to  investigate  the  matter.    If  he  had 
made  his  application  in  the  proper  form  I  do  not 
think  that  he  should  be  made  to  pay  any  costs, 
but  here  he  based  his  application  upon  sect.  47  of 
the  Act  of   1883,   and  he  has  no  evidence  to 
sustain  his  case  under  that  section,  and  I  think 
that,  as  he  obtained  leave  to  amend  only  on  terms 
as  to  the  costs  remaining  in  my  discretion,  he 
ought  to  pay  the  costs  of  uiis  application. 

Solicitors  for  the  trustee  in  bankruptcy,  Cdyer 
and  Colyer. 
Solicitor  for  Miss  Lane-Fox,  F.  C.  Sidney. 
Solicitors  for  the  setUement  trustees,  Darley, 
and  Cumberland. 


Digitized  by 


Google 


Oot.  13,  1900.] 


THE  LAW  TIMES. 


[Vol.  Lxxxni.— 179 


Pbiv.  Co.] 


Gallibbs  and  othebs  v.  Btcbovt  and  akothbb. 


[Pbit.  Co. 
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Iniiirial  Committee  of  tfje  ^rtbg  Council. 

May  25  and  July  3. 
(Present  :     The    Bight    Hons.    Lords    Datey, 
BoBERTSON,     and    Lindlet,     Sir     H.     De 
YiLLiEBS,  and  Sir  Fobd  Nobth.) 
Gaxubbs   and    othebs   v.  Btcboft  and 

ANOTHBB.  (a) 

ON  APPEAL  FBOM  THE  SUFBEXE  COTTBT  OF  THE 

COLONY  OF  NATAL. 

Law  of  Nated — Will — Conitruetion — Bequett  to 
"  ehudren  " — Substitution — Fideicommissum. 

The  rule  of  Boman  lata  ia  that  where  a  parent  hat 
c^ppointed  children  or  more  remote  descendants  as 
he*r»,anddireeted  that  upon  their  death  their  share 
should  go  over,  such  going  over,  or  substitution,  is 
subject  to  the  implied  condition  that  the  deceased 
eftud  l^  no  issue. 

Sdd,  tMt  this  rule  applies  only  in  the  ease  of 
fid«ieommi»sary  subsMutions,  and  such  a  con- 
dition cannot  he  read  into  a  wiU  which  merely 
substitutes  one  legatee  for  another  in  the  event  of 
(fte   inttituted    legatee    not     entering    on    the 

Be  Mruie  (1  Natal  L.  Bep.  88)  distinguished. 

Sconble,  thai  the  English  doctrine  of  vesting  and 
diveiiing  has  never  been  adopted  in  the  Soman 
or  DutM  law. 

Where  a  testator  confers  benefits  by  will  on  his 
"  children,"  he  cannot  be  presumed  to  have  in- 
tended to  include  under  that  term  more  remote 
deseendawta. 

A  testator  gave  a  life  interest  in  his  whole  estate  to 
his  wife,  and  directed  that  after  her  death  it 
should  be  equally  divided  among  his  children,  or 
such  of  them  as  might  then  be  alive. 

Hdd  {reversing  the  judgment  of  the  court  below), 
that  neitJier  the  son  nor  the  personal  repretenta' 
tive  of  a  child  who  died  in  the  lifetime  of  the 
widow  was  entitled  to  a  share  in  the  estate. 

This  was  an  appeal  from  a  jndement  of  the 
Snpreme  Gonrt  of  the  Colony  of  Natal  (Mason 
and  I^nnemore,  JJ.,  GaJlwey,  C.J.  dissenting). 

The  question  arose  upon  the  constr  action  of  the 
iriil  of  William  Galliers,  who  died  in  1864,  and 
tiie  facts  and  proceedings  are  fully  set  out  in  the 
judgment  of  their  Lordships. 

/.  W.  Leonard  appeared  for  the  appellants. 

Israel  Davis  for  the  respondents. 

In  addition  to  the  authorities  cited  in  the  jtidg- 
nent,  the  following  were  also  referred  to : 

Kotza'a  Van  Leenweii.Tol.  1,  p.  364,  3.  6.  7 ; 
Van  Lesawen'a  Censnra  Forensia,  31 :  5  :  8. 10 ; 
Spenyler  T.  Higgt,  1  Boaooe,  221  ; 
Pretoriiu  t.  Pretorius,  2  Jnta,  290. 

Leonard  was  heard  in  reply. 

At  the  conclnsion  of  the  arguments  their  Lord- 
dupe  took  time  to  consider  their  judgment. 

July  3.  —  Their  Lordships'  judgment  was 
felivered  by 

Sir  Hbnby  De  Yillikbs. — The  will  which 
their  Lordships  are  called  upon  to  construe 
^  ezeoated  in  Natal,  but  the  testator, 
William  Gkdiiers,  sen.,  was  an  Englishman 
who  had  married  in  England  before  he 
ntUed   in    Natal.      The  will  is  in  the  English 

«)  Beportad  h;  0.  E  Uai.der.  Erq..  Barristar-at-Law. 


language  and  is  in  the  following  terms :  "  I 
give  and  bequeath  all  and  singular  my  real 
and  personal  estate  .  .  .  unto  my  dear  wife 
Matilda  Galliers  (bom  Sabin)  for  the  use  and 
benefit  of  herself  and  my  children  during  her 
Ufetimu,  and  after  her  decease  I  direct  that 
the  same  may  be  equally  diyided  among  my 
children  or  such  of  them  as  may  be  then  alive. 
The  testator  died  in  1864  learing  him  snrriTing 
his  wife,  one  son,  and  three  daughters.  The  sen 
William  GkJliers,  jnn.,  died  in  1875  after  execut- 
ing a  will  by  which  he  bequeathed  all  his  property 
to  nis  wife  Fanny  GkillierB.  He  left  him  snrviTing 
his  wife  and  one  son,  William  Elton  Galliei-s.  The 
wife  of  the  testator  (William  Gkiiliers,  sen.)  died 
in  1897  leaving  her  surviving  her  three  daughters 
already  mentioned  and  her  grandson  William 
Elton  Galliers.  The  executors  of  William  Galliers, 
sen.,  thereafter  awarded  the  whole  of  his  estate 
to  the  three  daughters.  Objections  were  filed 
against  the  distribution  on  behalf  of  the  widow 
and  son  of  William  Galliers,  jun.,  they  nlaiming 
to  be  entitied  to  share  in  the  distribution  of  the 
estate.  The  Supreme  Court,  by  its  order,  the 
Chief  Justioe  cussenting,  directed  the  executor 
"to  frame  and  file  an  amended  aocount  so  as  to 
include  in  it  William  Elton  Galliers,  Jan.,  as 
taking  his  father's  share  in  the  capital  of  the 
estate  of  William  Galliers,  sen,,  and  also  his 
father's  share  of  the  income  of  that  estate  from 
the  date  of  the  death  of  the  widow  of  William 
Ghilliers,  sen."  Against  this  judgmemt  the  three 
daughteov  have  appealed.  The  widow  of  William 
Gal&ers,  jun.,  has  joined  her  son  in  supporting 
the  judgment,  but  she  claims  that,  if  ner  son 
should  M  held  not  to  be  entitled  to  his  father's 
shore,  she  as  the  sole  heiress  under  her  husband's 
will  is  entitied  to  it.  The  ground  upon  which  a 
majority  of  the  Natal  Supreme  Oonrt  supported 
the  claim  of  the  testator's  grandson  was  "  that  the 
law  of  Natal  (differing  in  this  respect  from  English 
law,  but  following  Boman  law)  applies  to  cases  of 
the  present  kind  a  rule  of  construction  that 
where  a  parent  has  appointed  children  (or  remoter 
descendtmts)  as  heirs,  and  directed  that  upon  their 
death  their  share  should  g^  over  either  to  a 
stranger  or  to  another  child,  then  the  going  over, 
or  substitution,  is  subject  to  the  tacit  condition 
implied  by  law  that  the'  deceased  child  left  no 
issue."  This  statement  of  the  rule,  if  con- 
fined to  the  case  of  fideicommissory  substi- 
tutions, apppoars  to  tiieir  Lordships  to  be  a 
fair  deduction  from  the  Boman  and  Dutch 
authorities  on  the  subject.  The  rule  had  its 
ori«n  in  a  response  given  by  Papinian  and  quoted 
in  the  Digest  (35. 1. 102)  as  follows :  "  A  grand- 
father having  instituted  as  his  heirs  a  son  and  a 
grandson  bom  of  another  son  requested  the 
grandson,  if  he  should  die  within  his  thirtieth 
year,  to  restore  the  inheritance  to  his  uncle.  The 
grandson  died  within  the  age  mentioned  leaving 
children.  From  a  conjecture  of  dutiful  conduct 
I  answered  that  the  condition  of  fideicommiesum 
had  failed  because  it  would  be  found  that  less  had 
been  written  than  spoken."  It  is  obvious  that  in 
this  brief  opinion  Papinian  was  not  referring  to 
the  case  of  a  direct  or  ordinary  sabstitution,  that 
is  to  say,  the  substitution  of  the  son  on  failure  of 
the  grandson  to  take  under  the  wUl,  but  to  the 
case  of  a  fideicommissary  substitution,  that  is  to 
say,  the  substitution  of  the  son  for  the  grandson 
by  virtue  of  a  trust  imposed  on  the  latter  to 
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restore  the  inheritance  on  the  happening  of  a 
oertain  event  after  he  had  entered  on  iC  The 
term  fideicmnmiBsum  need  by  Papinian  woald  not 
be  applicable  to  a  direct  snbstitiition,  nor  would 
the  tprandson  be  reqaested  or  able  to  restore 
(retttiuere)  an  inheritance  which  he  had  never 
entered  npon.  The  law  relatinf;;  to  fideicommisBa 
had  been  tolly  developed  in  hia  time,  and  it  was  a 
vary  common  practice  for  Roman  testators,  in 
creating  snch  tmsts,  to  make  them  conditional 
upon  the  fidaciary  heir  dying  without  children. 
Papinian  held,  in  effect,  that  this  condition  si  tine 
Uberit  deeetierit  should  be  read  into  every  will 
whereby  the  burthen  of  fideieommissum  is  imposed 
on  a  grandchild  of  the  testator.  The  authority  of 
Papinian  stood  so  high  that  the  response  was 
accepted  as  law,  and  it  was  confirmeii  by  two 
imperial  rescripts  quoted  in  the  Code  (6.  25.  6 
and  6.  42.  30)  which  extended  the  application  of 
the  rule  to  the  case  in  which  descendants  of 
whatever  degree  are  bnrthened  with  fideieom- 
nUttum,  and  even  to  the  case  of  natural  children 
who  are  so  bnrthened.  The  terms  of  both 
rescripts  clearly  show  that  the  condition  ti  tine 
liberit  was  intended  to  be  read  only  into  wills  by 
which  fideieommiua  were  created.  None  of  the 
Dutch  Commentators  on  the  Digest  or  the  Code 
who  were  cited  in  the  judgment  of  the  court 
below  has  extended  the  rule  any  farther.  Yoet 
(36.  1.  17.  et  *eq.),  Perezius,  Wissenbach,  and 
Btrykius  treat  the  matter  as  part  of  the  law 
relating  to  fideicommiasary  dispositions,  and  all 
the  illustrations  given  by  tSiem  are  cases  of  fidei- 
commisBary  subBtitution.  Bruneman,  in  hie  Com- 
mentary on  the  cited  passage  of  the  Di^st, 
confines  the  rule  to  fideicommiasary  aubstitutiona 
and,  in  his  Commentary  on  the  Code  (6.  42.  30), 
he  expressly  states,  on  the  authority  of  Feregrinus 
(de  fideicommistii)  and  .  other  writers  that  the 
condition  is  not  implied  in  the  case  of  ordinary 
snbstitntion  unless  the  instituted  heir  is  also  bur- 
thened  with  a  fideieommistum  in  favour  of  the 
substituted  heir.  Bnnre,  in  hia  Commentaries 
(vol.  2,  p.  109),  says :  "  The  condition  8t  sine  liberis 
is  in  oertain  cases  implied  when  it  has  not  been 
expressed.  If  a  father  or  grandfather  institute  his 
son  or  grandson  who  at  the  time  has  no  children, 
with  a  fideicomissum  to  restore  the  inheritance  to  a 
tiiird  person,  this  condition  si  sine  liberis  is  im- 
plied. He  then  proceeds,  following  Yoet,  to  specify 
the  limitations  upon  the  rule  of  oonatruction  thus 
broadly  stated,  and  he  treats  the  matter  as  falling 
entirely  under  the  law  relating  to  fideioommissary 
substitutions.  No  decision  of  any  court  adminis- 
tering the  Roman-Dutch  law  has  been  cited  to 
show  that  the  condition  haa  ever  been  implied 
in  the  case  of  a  will  under  which  the  heir  or 
legatee,  if  he  took  hia  inheritance  or  bequest  at 
all,  would  take  it  free  from  any  trust  or  burthen. 
l?he  case  of  Mylne  (1  Natal  L.  Rep.  88),  which 
was  mainly  relied  upon  by  the  court  below,  was 
treated  by  the  court  which  decided  it  as  one  of 
fideioommissary  substitution.  The  testator  in 
that  case  bequeathed  the  annual  proceeds  of  his 
estate  to  the  children  of  his  daughter  Jessie,  who 
had  been  first  married  to  one  Robertson  and  then 
to  one  Tollner.  The  will  then  proceeded  thus :  "  In 
the  event  of  any  one  of  theae  my  heirs  dying, 
whether  of  the  Robertson  or  Tollner  families,  the 
dividend  or  share  of  the  deceased  shall  revert  to 
and  be  paid  to  the  survivors  of  that  family  to 
which  the  deceased  belonged."    After  the  death 


of  the  testator  the  children  of  Jessie  received  the 
annual  proceeds,  and  two  of  them  claimed  pay- 
ment of  the  corpus  of  the  estate  free  from  any 
limitation  over,  but  Connor,  C.J.  decided  that 
they  were  not  entitled  to  succeed  on  the  distinct 
ground  that  the  substitution  was  intended  to 
apply  after  as  well  as  before  they  had  entered  on 
their  inheritance.  So  far  as  the  substitution  was 
intended  to  take  effect  after  the  testator's  death 
it  was  clearly  fideicommissary,  for  the  children 
of  Jessie  were  mentioned  aa  heirs  whose  shares 
on  their  death  should  revert  to  the  survivors  of 
their  respective  families.  That  being  so,  the 
condition  si  sine  liberis  was  read  into  the  will,  hisk, 
as  it  could  not  be  known  until  the  appUoanto* 
death  whether  they  would  die  withont  issue,  the 
court  refused  to  order  the  payment  to  them  of 
the  corpus  of  their  shares  as  their  abwlute 
'property.  The  case  therefore  is  no  authority  for 
the  proposition  that  the  condition  si  sine  hberis 
can  legally  be  read  into  a  will  which  merely  sab- 
stitute»  one  heir  or  legatee  for  another  in  the 
event  of  the  instituted  heir  or  legatee  not  entering 
on  the  inheritance  or  legacy.  By  the  will  now  in 
question  the  testator,  alter  giving  a  life  interest 
in  his  estate  to  his  wife  for  tne  benefit  of  herself 
and  his  children,  directs  that  after  her  decease 
the  estate  shall  be  equally  divided  among  his 
children  or  such  of  them  as  might  then  be  alive. 
The  effect  of  this  direction  was  virtually  to 
institute  the  children  as  heirs  on  the  death  of 
their  mother,  and  to  substitute  the  survivors  for 
such  of  the  children  as  might  die  before  their 
mother.  It  is  a  case,  therefore,  of  direct  and  not 
of  fideicommissary  substitution.  The  childrmi 
are  not  requested  to  part  with  their  inheritance 
after  they  have  once  entered  on  it,  and  conse- 
quently those  who  survived  their  mother  took  thar 
inheritance  free  from  any  burthen.  Those  who 
died  before  their  mother  entered  upon  no  in- 
heritance, and  possessed  nothing  to  restore.  Thmr 
Lordahipa'  attention  haa,  however,  been  called  to 
the  English  case  of  Stvraess  v.  Pearson  (4  Madd. 
411),  in  which  it  was  held  that  a  bequest  to 
several  or  to  a  class  "  or "  to  such  of  them  as 
shall  be  living  at  a  given  period  should  be  con- 
strued as  a  vested  gift  to  aU,  subject  to  be 
divested  in  favour  of  those  living  at  that  period, 
and  that,  consequently,  if  none  are  then  living, 
all  are  held  to  take.  Their  Lordahipa  are  not 
aware  that  this  doctrine  of  vesting  and  divesting 
has  ever  been  adopted  in  the  Roman  or  the  Dutch 
law,  but  assuming  that  it  haa  been  so  adopted, 
such  a  vesting  and  divesting  would  be  a  veiy 
different  matter  from  the  adilio  and  reatiiuho 
by  an  heir  or  legatee  under  a  fideicommiBsaxy 
substitution.  If  William  G<illiers,  jun.,  had 
survived  his  mother  his  inheritance  would, 
under  the  will,  have  belonged  to  him  abso- 
lutely. Having  died  before  her  he  acquired 
nothing  in  respect  of  which  a  fideieommissum 
could  be  imposed  on  him.  The  will  itself  is 
free  from  ambiguity,  and  contains  no  indica- 
tion of  any  desire  on  the  testator's  part  to 
benefit  his  grandchildien  in  preference  to  his 
surviving  children,  and  the  question  to  be  deter- 
mined is  whether  this  is  a  case  in  which  a  court 
administering  the  Dutch  law  could  legally  supply 
the  omission  of  a  supposed  natural  duty.  To  read 
into  a  will  words  which  the  teatator  has  not  used, 
to  presume  an  intention  which  the  testator  has 
not  expressed,  can  only  be  justified  by  a  positive 
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rale  of  oonstmction  haTing  the  force  of  law.  Such 
a  role  cannot  nov  be  ertended  beyond  the  special 
drcnmstances  to  which  the  law  originallT  con- 
fined it,  eren  although  the  reason  which  led  to 
the  introdaction  of  the  rule  may  be  applicable  to 
other  mrcumstancea  also.  It  is  said  that  the 
principle  underlying  the  rule  of  construction  now 
under  consideration  is  that  the  testator  must  be 
presumed  to  have  overlooked  the  contingency  of 
his  instituted  children  or  other  desoendante  having 
issue.  This  principle  would,  no  doubt,  also  be 
applicable  to  the  case  of  direct  substitution,  but 
it  would  be  equally  applicable  to  many  other 
csaee  than  that  of  subetitntioB,  whether  direct  or 
indirect.  The  text  of  the  Roman  law  has  applied 
the  rule  of  construction  only  to  fideicommiita,  no 
text  writer  or  decided  case  under  the  Dutch  law 
has  extended  it  any  further,  and  those  commen- 
tators who  discuss  the  question  whether  the  role 
should  be  extended  to  wills  which  contain  no 
fideicommissary  substitution  answer  the  question 
in  the  n^^tive.  Their  Lordships  are  therefore 
unable  to  agree  with  the  majority  in  the  court 
below  that  the  role  should  be  applied  to  the  oon- 
stmction of  the  wUl  now  in  qneetion.  It  is  not 
implied  in  this  decision  that  the  application  of  the 
Bonditio  at  tine  liberii  to  direct  legacies  to  children 
with  a  substitution  has  been  an  illegitimate 
extension  of  the  principle  by  those  courts  of  law 
{aa  in  Scotland)  which  have  derived  it  from  the 
Boman  law,  and  their  Lordships  recognise  the 
strength  of  the  reasoning  by  which  that  extension 
is  justified.  It  is  enougu  for  the  decision  of  the 
present  oase  to  say  that  the  Boman-Dutoh  law 
has  not  so  proceeded,  and  it  is  for  their  Lordships 
to  apply  the  law  as  it  stands.  But  another  rule  of 
eonstmotion  bearing  a  close  resemblance  to  the 
one  jnst  considered  has  been  called  in  aid  by  the 
respondents,  and  it  is  this,  that  where  a  testator 
ooiuers  benefits  bv  will  on  his  "  children "  he 
must  be  presumed  to  have  intended  to  indade 
imder  that  term  all  other  descendants.  The 
reason  for  this  supposed  rule  is  variously  stated, 
and  one  of  the  grounds  on  which  it  is  supported  is 
the  extreme  improbability  that  the  testator  would 
have  omitted  to  mention  other  descendants  if  he 
had  thought  of  them.  It  is  dear,  however,  from 
the  leaeoning  of  Yoet  (36.  1.  22)  that  in  his 
time,  at  all  evente,  no  such  hard  and  fast  role 
of  construction  was  recognised.  The  con- 
clusion at  wh^ch  he  arrived  is  that  the  word 
"Underen,'  which  is  the  Dntoh  equivalent  for 
"  libeii  "  and  for  "  children,"  mast  prima  facie  be 
taken  to  refer  to  descendants  of  the  first  degree, 
but  that,  if  it  can  be  gathered  from  the  contnxt  of 
the  will  or  from  other  circumstances  that  the  tes- 
tator had  regard  to  deeoendants  of  a  remoter 
degree,  the  word  should  be  construed  as  having 
niSh  wider  signification.  He  adds  that  the  ques- 
tion in  each  case  is  not  one  of  law,  but  rather  of 
intentioiL  It  appears  from  later  authorities,  that 
in  the  oase  of  a  bequest  to  the  testator's  own 
"chfldren  "  the  Courts  of  Holland  required  much 
8%hter  evidence  of  a  desire  to  benefit  further 
descendante  than  in  the  case  of  a  bequest  to  the 
children  of  another  person.  It  is  difScult  to  find 
in  the  terms  of  the  short  will  now  under 
consideration  such  an  indication  of  a  de- 
■iie  to  bffliefit  the  children  of  the  testator's 
children  as  to  justify  their  Lordships  in  giving 
to  the  term  "  children "  the  wider  signification 
contended  for.     The  judges  in  the  court  below 


held  the  same  view,  and,  moreover,  relied  upon 
the  case  of  Martin  v.  Lee  (14  Moo.  P.  C.  142), 
which  was  decided  by  their  Lordships'  board  on 
appeal  from  Lower  Canada.  There  the  testetrix, 
a  married  woman,  domiciled  in  Lower  Canada, 
had  made  a  will  in  the  English  language.  By 
the  will  she  devised  her  estete  to  her  hnsmind  for 
his  life  and  after  his  decease  to  her  children, 
living  at  the  time  of  her  decease.  One  of  her 
children  predeceased  her,  leaving  a  child  who 
was  held  by  the  Court  of  Lower  Canada  to  be 
entitled  to  take  under  the  will  on  the  ground  that 
the  term  "  children "  included  Krandohildren. 
Their  Lordships,  however,  held  that,  upon  the 
true  construction  of  the  will,  the  intention  of  the 
testatrix  vras  to  restrict  the  gift  to  her  children, 
which  intention  countervailed  the  general  force 
given  by  the  law  of  Lower  Canada  to  the  word 
"  enfants."  Their  Lordships  added  that  it  might 
well  be  that  the  will  "  having  been  written  in  the 
English  language,  the  proper  mode  of  dealing 
with  the  oase  may  have  been  for  the  conrte  in 
Canada  to  ascertain  what,  according  to  the 
English  law,  was  the  meaning  of  the  word 
'children'  as  used  in  the  will.'  The  point  was 
not  decided,  nor  is  it  necessary  for  their  Lordships 
now  to  decide  it,  seeing  that,  in  their  opinion,  the 
children  of  the  testetor's  children  would  not  have 
been  included  in  the  word  "  klnderen  "  even  it  the 
will  had  been  in  the  Dutoh  language  and  that 
word  had  been  employed.  In  regard  to  the 
respondent  Mrs.  Bycrof  t,  she  claims  to  be  entitled, 
as  sole  teetamentery  heiress  of  William  Galliera, 
jnn.,  to  his  share  of  the  estate  in  case  his  son 
ahoiild  fail  in  his  claim.  Their  Lordships,  how- 
ever, fully  agree  with  the  judges  of  the  Natal 
Court  that  tiie  words  in  the  will  "or  such  of 
tiiem  as  may  then  be  alive  "  prevent  such  a 
vesting  of  the  inheritence  in  any  child  dying 
before  his  or  her  mother  as  would  make  the 
inheritance  transmissible  to  his  or  her  heirs.^  It 
is  only  in  the  event  of  William  Galliers,  jun., 
dying  after  his  mother  that  Mrs.  Bycroft  would 
have  oeen  entitled  to  his  share  of  <he  inheritance. 
As  he  died  before  his  mother,  his  sisters,  being 
the  persons  substituted  for  him  under  their  father's 
will,  are  entitied  to  the  share  which  he  would 
otherwise  have  token.  The  result  is  that,  in  their 
Lordships'  opinion,  the  judgment  proposed  bv 
the  learned  Cnief  Justice  was  right,  and  they  will- 
humbly  advise  Her  Majesty  to  allow  the  appeal, 
)  to  disallow  the  objections  to  the  distribution,  and 
to  order  that  the  costs  of  all  parties  in  the  court 
below  be  paid  out  of  the  estete  of  William 
Oalliers,  sen.  The  coste  of  all  parties  on  appeal 
will  aJso  be  paid  out  of  the  estete. 

Solicitors  for  the  appellaate,  Bvdd,  Johvtont, 
and  Jeekt. 

Solicitors  for  the  respondente,  Atkiruon  and 
Drester, 
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July  4  and  21. 
(Present:   The  Bight  Hens.  Lords   Hobhousb, 
Macnaghtkn,  and  Likdlbt,  Sir  R.  Couch, 
and  Sir  H.  Stbono.) 

PXNNT  «.  CoKHISSIOHBBS  FOB  RAILWAYS 

AND  OTHBSS.  (a) 

ON  APPEAL  PBOH  TEE  BUFBEHE  COITBT  OF 

NEW  SOUTH  WALES. 

Will — Comtruetion — Oift  over  in  ease  of  death. 

A  gift  to  one  person  in  the  event  of  the  death  of 
another  is  orUy  treated  as  a  gift  in  remainder 
where  the  first  taker  iakei  for  life  only  ,-  and  a 
gift  over  of  property,  given  absolutely  to  a  person 
in  the  event  of  his  death,  is  to  he  construed  aa  a 
gift  over  in  the  event  of  his  death  before  the 
period  of  distribution  or  vesting,  unless  some 
other  period  is  indicated. 

A  testator  by  his  will  left  all  his  real  estate  to  his 
wife  for  hfe,  and  after  her  death  to  her  five  sons 
or  such  of  them  as  should  be  living  at  the  tims 
of  the  death  of  his  wife  and  should  Kave  attained 
troen^-one  years,  arid  in  ease  they  should  aU  be 
then  Hving  he  made  specific  devises  to  each  of 
them,  and  "  in  ecus  of  the  death  of  any  of  the 
before-mentioned  persons"  then  he  gave  and 
devised  "  the  share  to  whiiA  he  would  have  been 
entitled  "  to  his  heir  general.  Two  of  the  bene- 
Jidaries  attained  the  age  of  twenty-one  and  died 
in  the  lifetime  of  the  widow. 

Held  {reverting  the  judgment  of  the  court  below), 
that  their  hvir  at  law  was  entitled  to  two-fifths  of 
the  real  estate. 

This  was  an  appeal  in  forma  pauperis  from  an 
order  of  the  Supreme  Court  of  ISev  Soath  Wales 
(Darler,  C.J.,  Owen  and  Cohen,  JJ.),  dated  the 
iSth  Dec.  1898,  afBrming  an  order  of  Walker,  J., 
dated  the  8th  Sept.  1898,  which  directed  that 
certain  sums  of  monef  staiiding  in  court  to  the 
credit  of  this  matter  he  i>aid  out  in  equal  tiiirds 
to  the  respondents,  other  than  the  Commissioners 
for  Railways. 

In  1885  the  Commissioners  for  Railways,  under 
the  authority  of  22  Yiot.  No.  19,  took  possession 
of  certain  lands  which  had  belonged  to  the  estate 
ct  the  testator  James  Williams,  and,  after  paying 
to  the  testator's  widow  compensation  for  the 
value  of  her  life  estate  therein  under  the  will, 
paid  into  court  in  1887  two  sums  of  3822.  2s.  and 
2091. 17(.  2d.  as  compensation  money  repreeenting 
interests  in  remainder  after  the  death  of  the 
widow.  It  was  to  these  sums,  with  accrued 
interest,  that  this  appeal  related. 

The  widow  Sarab  Williams  died  on  the  13th 
June  1898. 

On  the  13th  Aug.  1898  the  respondents  Thomas 
Penny  and  Francis  Penny  (now  represented  by 
the  official  assignee  of  his  estate,  the  respondent 
Giblin)  filed  their  petition  in  this  case,  praying 
for  an  order  that  one-third  of  the  fund  in  court 
be  paid  to  each  of  the  petitioners. 

The  will  of  James  Williams  under  which  the 
respondents  claimed  was  put  in  evidence.  The 
testator  gave  all  his  personalty  to  his  wife  abso- 
lutely and  all  his  real  estate  to  her  for  life  and 
after  death 

Upon  trust  that  my  exeonton  and  tnuteea  shall 
stand  possessed  thereof  in  tnut  for  William  James 
Penny,  Francis  Fenny,  Thomas  Penny,  and  Henry 
Penny,  sons  of  my  said  wife  by  a  former  marriage,  and 

<a)  Beported  by  C.  E.  ItiLBiir,  Esq.,  Baitistar-at-Law. 


my  son  James  Williams,  or  sncb  of  them  as  shall  be 
Uringr  at  the  time  of  the  deoaase  of  my  said  wife  and 
who  shall  attain  the  age  of  twenty-one  yean,  and  in 
ooae  my  sons-in-law,  the  sons  of  my  said  wife  by  a 
former  marriage — that  is  to  say,  William  James  Penny, 
Franois  Penny,  Thomas  Penny,  and  Henry  Penny,  and 
my  son  James  Williams — shall  all  be  living  at  the  time 
of  the  decease  of  my  said  wife  and  who  (sic)  shall  attain 
the  age  of  twenty-one  years  then  I  give  and  beqoeath 
[here  followed  an  ennmeration  of  life  estates  in  favonr 
of  each  of  the  five  sons  in  specified  portions  of  his  real 
estate],  and  I  declare  that  in  case  of  the  death  at  any  of 
the  before-mentiuned  persons  then  I  give  and  devise  the 
share  to  which  he  wonld  have  been  entitled  to  the  nae 
of  the  person  or  persons  who  shall  then  answer  to  the 
description  of  heir  general  to  snoh  person  so  dying  as 
aforesaid,  his,  her,  or  their  heirs  and  assigns  for  ever, 
if  more  than  one  as  tenants  in  common,  and  npon,  to,  or 
for  no  other  trust,  intent,  or  parpose  whatsoever. 

William  James  Penny  and  Henry  Fenny  pre- 
deceased the  widow.  The  appellant  claimed  as 
their  heir-at-law  that  he  was  entitled  to  two-fifths 
of  the  fund  in  court. 

The  respondents  submitted,  that  inasmuch  as 
the  five  boieficiaries  aforesaid  did  not  all  survive 
the  widow  of  the  testator,  the  specific  devises  for 
life  did  not  come  into  operation,  nor  did  the  gift 
over  to  the  person  or  persons  answering  the 
description  of  heir  general.  They,  in  conjunction 
with  the  respondent  Williams,  who  appeajred  on 
notice,  claimed  to  be  entitled  each  to  one-third  of 
the  said  fund. 

Both  courts  decided  in  favour  of  the  respon- 
dents' contention,  costs  in  the  first  court  being 
ordered  to  be  paid  by  the  Railway  Commissioners, 
in  the  second  Iby  the  appellant. 

A.  Adams,  for  tiie  i^pellaat,  argued  that  the 
last  clause  of  the  will  was  not  confined  to  the 
specific  devises  only,  but  was  applicable  to  the 
first  clause,  as  appears  from  the  words  "  the  share 
to  which  he  would  have  been  entitled,"  and  the 
oonstruotiou  put  upon  it  by  the  coort  below  was 
wrong.    He  cited 

Oatenby  v.  Morgan,  85  L.  T.  Bep.  245 ;  1  Q.  B. 

Div.  685; 
2  Jarman  on  Wills,  5th  edit.,  p.  1568,  and  the  oases 
there  referred  to. 

H.  Coieell,  for  the  respondents  other  than  the 
commissioners,  contended  that  in  the  events  which 
happened  the  gift  over  did  not  take  effect,  and 
the  judgment  of  the  court  below  was  right.  He 
cited 

Sturgets  v.  Pearion,  4  Hidd.  411. 

Vaughan  Hawkins,  for  the  Railway  Commis- 
sioners, submitted  to  the  judgment  of  thor 
Lordships. 

Adams  was  heard  in  reply. 

At  the  conclusion  of  the  arguments  their 
Lordships  took  time  to  consider  their  judgment 

July  21. — Their  Lordships'  judgment  was 
delivered  by 

Lord  LiNDLBY. — The  qnesiaon  raised  by  this 
appeal  turns  entirely  upon  the  construction  of  the 
mil  of  Jamej  WiUiams,  of  Queanbeyan,  in  New 
South  Wales.  The  testator  when  he  made  his  will 
and  when  he  died  had  a  wife,  four  stepsons  named 
Penny,  and  one  son  of  his  own.  He  owned  about 
1515  acres  of  land.  His  will  is  dated  the  22nd 
March  1867  and  he  died  on  the  25th  Deo.  in  the 
same  year.  His  wife  died  1898.  Two  of  his  step- 
sons— viz.,  William  Penny  and  Henry  Penny— 
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pte-deoeaaed  her.    The  appellant  ia  heir  to  both  of 
them,  and  olaima  as  devisee  the  property  which 
they  would  have  taken  if  they  had  BurviTed  their 
mother.    This  claim  is  opposed  by  the  BnTviving 
stepsons  and  sou,  who  assert  that  they  are  entitled 
to  the  whole  property.     Since  the  testator's  death 
two  portions  of  the  testator's  property  have  been 
taken  1^  the   Railway  Commissioners  of  New 
South  Wales,  and  after  settling  the  claims  of  the 
widow  they  paid  into  the  Supreme  Court  two 
enms,  3822.  2s.  and  209Z.  17«.  2d.,  in  respect  of  the 
lands  so  taken.    The  appellant  claims  two-fifths 
of  these  sums,  bat  his  dium  has  been  disallowed, 
first  by  Walker,  J.  and  again  by  the  Supreme 
Court  of  the  Colony.    Hence  this  appeaJ.    The 
will  is  badly  drawn,  and  is  in  some  respects  whim- 
«ical.    It  does  not  clearly  provide  for  the  events 
which  have  happened ;    and  if  the  events  clearly 
provided  for  had  happened  questions  of  consider- 
able difficulty  would  have  arisen.    The  devisees 
would  have  found  themselves  much  perplexed  if 
they  desired  to  dispose  of  the  property  given  to 
tbwa.  in  favour  of  their  own  widows  and  children. 
The  following  statement  of  the  will  contains  all 
that  is  material  for   consideration :    "  The  said 
James  Williams  bv  his  will  dated  the  22nd  day  of 
llarch  1857  appointed  his  wife  Sarah  Williams 
«zid   Andrew    Morton    executors    and    trustees 
thereof  and  gave,  devised,  and  bequeathed  all  his 
Teal  estate  to  his  said  wife  during  her  life  and 
after  her  decease  upon  trust  that  his  said  executors 
and  trustees  should  stand  possessed  of  the  same  in 
trust  for  William  James  Penny,  Francis  Pennjr, 
Thomas  Penny,  and  Henry  Penny,  sons  of  his 
said  wife  by  a  former  marriage,  and  his  son  James 
Williams  or  such  of  them  as  should  be  living  at 
the  time  of  the  decease  of  his  said  wife  and  who 
■hoold  attain  the  ^e  of  twenty-one  years,  and  in 
case  the   said    William   James   Penny,   Francis 
Penny,  Thomas  Penny,  and  Henry  Penny,  and 
his  eon  James  Williuns   should    all  be  living 
at  the  decease  of  his  said  wife  and  who  should 
attain  the  ase  of  twenty-one  years  then  he  gave 
and  bequeathed  to  William  James  Penny  a  certain 
parcel  of  land  containing  320  acres  specifically 
described  in  the  said  will  to  the  use  of  the  said 
William  James  Penny  and  his  assigns  during  hia 
life,  and  he  gave  and  bequeathed  unto  Francis 
Penny  atnother  parcel  of  land  containing  320  acres 
-abo  ^teoifically  described  to  the  nse  of  the  said 
Fnmcis  Penny  and  his  assigns  during  his  life,  and 
lie  gave  and  bequeathed    unto  Thomas  Penny 
anotner  paroel  of  land  containing  320  acres  also 
■pedfically  described  to  the  use  of  the  said  Thomas 
Penny  aad  his  assigns  during  bis  life,  and  he 
:gaTe  and  bequeathed  unto  Henry  Fenny  another 
Mioal  of  land  containing  320  acres  also  specifically 
oeacribed  to  the  use  of  the  said  Henry   Penny 
and  his  assigns  during  his   life,  and  he   gave 
and  bequeathed  unto  his   son  James  Williams 
another  parcel  of  land  containing  235  acres  also 
■pedfically  described,  being  the  residue  of  the 
testator's  land,  to  the  use  of   the  said  Jamee 
Williams  and  his  assigns  during  his  life,  and  he 
declared  that  in  case  of  the  death  of  any  of  the 
before-mentioned  persons  then  he  gave  and  de- 
vised the  shore  to   which  he  would  have  been 
entitled  to  the  use  of  the  person  or  persons  who 
*>l>OQld  then  answer  to  the  description  of   heir 
general  to  such  person  so  dying  as  aforesaid,  his 
orthdr  heirs  ana  assigns  for  ever,  if  more  than 
one  as  tenants  in  common,  and  upon,  to,  or  for  no 


other  trust,  intent,  or  purpose  whatsoever."    In 
describing  the  parcels    specifically  devised  the 
testator  rafers  to  each  portion  ao  devised  as  the 
land  of  the  devisee,  but  the  word  "  share  "  is  not  to 
be  found  in  the  will  except  in  the  last  clause 
above  set  out.    The  specific  devises  to  the  step- 
sons and  eon  for  their  lives  never  took  effect,  for 
they  were  not  all  living  when  the  widow  died.    The 
clauses  which  have  to  be  considered  are  (I)  the 
clause  which  immediately  follows  the  devise  to 
the  wife  for  life,  and  (2)  the  last  clause  of  alL 
But,  although  this  is  so,   the  existence  of  the 
series  of   specific  devises  for  life  must  not  be 
ignored ;  for  the  last  clause  not  only  follows  them, 
but  applies  as  well  to  them  as  to  the  first  devise 
to  the  stepsons  and  son.    The  series  of  specific 
devises  did  in  effect  give  each  devisee  a  defined 
shore  of  the  testator's  real  estate ;  and  their  Lord- 
ships  see  no  justification  in  so  construing  the 
last  clause  as  to  make  it  either  inapplicable  to 
the  shares  so   specifically  devised  or  applicable 
to  them  alone.    The  last  clause  appears  to  have 
been  inserted  to  provide  for  the  event  of  any 
devisee  dying  in  his  mother's  lifetime,  or,  if  he 
survived  her,  for  the  event  of  hia  dying  under 
twenty-one.    The  Court  of  Appeal  and  Walker,  J. 
also  appear  to  have   treated  the  last  clause  as 
confined  to  the  specific  devises,  and  aa  having  no 
application  to  the  first  clause;  but  this  view  is 
only  arrived  at  by  giving  no  effect  to  the  im- 
portant words  in  the  last  clause,  "  the  share  to 
which  he  would  have  been'  entitled."    Their  Lord- 
ships cannot  regard  any  construction  satisfactory 
which  fails  to  give  effect  to  these  words.    The 
key  to  the  proper  construction  of  this  will  is  in 
their  Lordships'  opinion  to  be  found  by  attending 
to  the  first  clause  and  reading  the  last  clause  as 
applying  as  well  to  it  as  to  the  series  of  specific 
devises  interposed  between  these  two  clauses.    The 
form  in  which  the  first  devise  to  the  stepsons  and 
son  is  expressed  is  a  very  common  form,  and  its 
effect  is  well  established.    It  is  not  equivalent  to 
a  simple  devise  to  such  of  the  devisees  as  shsJl 
survive  the  widow  and  attain  twenty-one.    The 
effect  of  the  clause  ia  to  give  to  all  the  devisees 
vested  interests  in  fee  subject  to  be  divested  as 
regards  each  devisee  in  the  event  of  his  death  in 
the  lifetime  of  the  teatator'a  widow  in  favour  of 
those  devisees  (if  any)  who  survive  her  and  attain 
twenty-one.    If  there  are  none  such  the  divesting 
clause  faila,  the  original  vested  g^fts  remain,  and 
all  the  devisees  take  absolutely.    This  was  settied 
by  Sturgeas  \.  Pearton  (4  Madd.  411)  as  regards 
bequests  of  personal  estate,  and  in  this  respect  there 
is  no  difference  between  personal  estate  and  real 
estate :  (see  1  Jarman  on  Wills,  4th  edit.,  p.  827). 
The  last  clause  in  the  will  now  in  question  modifies 
the  first  by  aaviiuz  in  effect  that  it  any  deviaee  dies 
in  his  mother's  luetime  and  under  twenty-one  his 
shore — i.e.,  the  share  to  which  he  would  hove  been 
entitled  if  he  had  survived    her    and    attained 
twenty -one — shall  go,  not  to  the  survivors,  but  to 
his  heir  as  a  purchaser  in  fee.    It  is  true  that  the 
last  douse  soys  only  in  the  case  of  his  deii4ih, 
and  does  not  say  at  what  time.    Death  in  the 
testator's  lifetime  may  be  meant;    but    it  can 
hardly  have  been  exclusively  meant.    Death  before 
attaining  a  vested   interest   ia    covered  by  the 
words,  and  cannot  be  rejected  as  not  intended 
by_  the  testator.     The  event  of  death  being  in- 
evitable o  gift  to  one  person  in  the  event  of  the 
death  of  another  is  only  treated  as  a  gift  in  re- 
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mainder  where  the  first  taker  takes  for  life  only. 
A  gift  over  of  property  given  to  a  person  abso- 
Intely  in  the  event  of  bas  death  is  always  oonstmed 
as  a  gift  over  in  the  event  of  his  deatn  before  the 
pericKl  of  distribution  or  vesting,  unless  some 
other  period  is  indicated  by  the  context :  (see  the 
cases  coUeoted  in  ELawkins  on  Wills,  p.  254ei  teq.). 
This  being  in  their  Lordships'  opinion  the  tme 
oonstmction  of  the  will,  it  follows  that  the  gifts 
over  on  the  deaths  of  IJie  two  stepsons  who  died 
in  the  wife's  lifetime  took  effect,  and  that  the 
appellant  as  their  heir  is  entiUed  as  devisee  to 
two-fifths  of  the  money  in  oonrt ;  and  that  the 
whole  does  not  belong  to  the  two  stepsons  and 
tiie  son  who  survived  the  wife  as  decided  by  the 
Supreme  Court.  Their  Lordships  will  humbly 
advise  Her  Majesty  to  allow  the  appeal  and  to 
reverse  the  orders  appealed  from,  and  to  remit  the 
petition  to  the  Supreme  Court  with  a  declaration 
that,  according  to  the  tme  construction  of  the 
testator's  will  and  the  events  which  have  happened, 
the  appellant  James  Penny  is  entitled  to  two- 
fifths  of  the  sums  of  382Z.  2(.  and  2091.  17«.  2d.  in 
the  petition  mentioned,  and  to  two-fifths  of  any 
interiast  or  dividends  which  may  have  accrued  in 
respect  of  those  sums  since  the  payment  thereof 
into  the  Supreme  Court,  and  to  direct  that  the 
costs  of  the  original  petition  be  borne  as  ordered 
by  the  order  of  the  8th  Sept.  1898,  and  the  costs 
of  the  appeal  to  the  Supreme  Court  be  borne  by 
the  respondents  other  than  the  Railway  Commis- 
sioners. The  costs  of  the  appellant  of  the  appeal 
to  tills  board  will  also  be  borne  by  the  same 
respondents  and  will  be  taxed  on  pauper  scale. 
But  the  Railway  Commissioners  must  bear  their 
own  costs. 

Solicitor  for  the  appellant,  Oeorge  Blade. 

Solicitors  for  the  respondents  other  than  the 
Bailwav  Commissioners,  Snow,  Snow,  and  Pox. 

Solicitors  for  the  Railway  Commissioners,  Light 
and  GcUbraith. 


Jidy  6  and  21. 

(Present :  The  Right  Hons.  Lords  Hobhoitse, 
Kaon AOHTBN,  and  Lindley,  SirR.  Couch,  and 
Sir  H.  Steonq.) 

WnxiAJEB  V.  Papwobth  Jlsd  othbbs.  (a) 

ON  APPEAX  FBOM  THE  SUFBElfB  COTTBT  OF 
NEW  SOUTH   WAIiBS. 

Settlement — Comtmctioti/— Annuity  to  be  applied 
for  "  maintenance  and  education  "—Neie  aouth 
Wales  Beal  Property  Act — Limitation— Equit- 
able  interest. 

By  a  settlement  landvMe  eowoeyed  to  trustees  imon 
trust  to  raise  an  annvdty  during  the  lives  of  the 
children  of  B.  and  the  life  of  the  longest  sur- 
vivor, "  to  he  applied  for  the  mMtntenanee  and 
education  of  such  children  or  child  as  afore- 
said." 

Held,  that  the  children  took  a  joint  interest  in  the 
flwriiiM'ty.  but  the  shares  of  minors  were  to  be 
appKedfor  their  maintenance  and  education. 

The  New  South  Wales  Beal  Property  Act  applies 
to  equitable  as  well  as  to  legal  interest  in 
land. 

The  circumstance  that  trustees  are  barred  by  limi- 
tation is  no  ground  for  holding  that  the  hene- 

(«)  EsporMd  bj  0.  E.  Ualdik,  Esq.,  BurlstaiHit-Law. 


fieiaries  are  also  barred  from  taking  proeeedingr 
under  the  Act. 
Judgment  of  the  court  below  affirmed. 

This  was  an  appeal  from  a  jadgment  of  tha 
Supreme  Court  of  New  South  Wales  under  cir- 
cumstances which  appear  fully  from  the  judgment 
of  their  Lordships. 

Bwinfen-Eady,  Q.C.  and  Vaughan  Eawleins,  for 
the  appellant,  cited  Be  Booth  (1894)  2  Ch.  282) ; 
Be  Coleman  (60  L.  T.  Rep.  127  ;  39  Ch.  Div.  443)  -, 
1  Jarman  on  Wills  (Sth  edit.,  pp.  229, 234) ;  and  aa 
unreported  case  of  Day  v.  Jarvis  before  Chitty,  J. 

Badcoek,  Q.C.  and  Dighton  Pollock,  who  ap> 
peared  for  the  respondents,  were  not  called  upoa 
to  address  their  Lordships. 

At  the  conclusion  of  the  ailment  for  the> 
appellant  their  Lordships  took  time  to  oonsideir 
their  judgment. 

July  21. — ^Thnr  Lordships'  judgment  wa» 
delivered  by 

Lord  MAaNAQHTEN. — The  respondents,  tlM 
cUldren  of  Mrs.  Sarah  Theresa  Smith,  now- 
deceased,  claiming  by  virtue  of  a  settlement  dated 
tiie  18th  Dec.  1883,  brought  an  action  for  damaeeff 
against  the  appellant,  the  Registrar-General  cor 
the  colony  of  New  South  WakXes,  as  nominal  de- 
fendant under  sects.  117  and  119  of  the  Real 
Property  Act.  Their  case  was  that  they  had  been 
deprived  of  an  interest  in  land  under  circum- 
stances which,  in  the  events  that  had  happened, 
gave  them  a  right  to  compensation  out  of  the- 
assurance  fund  established  by  the  Act.  In  the 
Colonial  courts  the  defendant  resisted  the  claim 
on  two  grounds.  He  contended  (1)  that  the  inte^ 
rest  of  tiie  plaintiffs  under  the  settlement  was  not 
an  interest  in  land  within  the  meaning  of  ther 
Act ;  and  (2)  that  if  it  was  such  an  interest,  the 
action  was  out  of  time.  By  consent,  a  verdict 
was  found  for  the  plaintiffs  for  10,500{.,  leave 
being  reserved  to  the  defendant  to  move  to  set 
aside  the  verdict  and  to  enter  a  nonsuit  or  a 
verdict  for  the  defendant.  A  rule  nisi  wag 
accordingly  obtained.  It  was  discharged  with 
costs  by  the  Full  Court.  The  judgment  of  th» 
court,  delivered  by  Darley,  C.  J.,  was  so  clear  and 
concise  that  their  Lordships  would  have  been 
satisfied  to  afirm  it  without  further  comment  if 
the  appeal  to   the  board  had  not  raised  a  new 

g>int  on  the  construction  of  the  settiement  of 
ec.  1883.  By  that  settlement  certain  land  wa» 
conveyed  to  trustees  upon  trust  during  the  life  of 
Mrs.  S.  T.  Smith  to  raise  an  annuity  or  yearly 
rentcharge  of  416Z.  to  be  paid  to  her  for  her 
separate  use.  After  the  death  of  Mrs.  8.  T. 
Smith,  which  happened  on  the  6th  Jan.  1890,  the 
trustees  during  the  lives  of  her  children  and  the 
life  of  the  longest  survivor  were  to  receive  and 
take  by  and  out  of  the  rents.  Issues,  and  profits- 
of  the  said  hereditaments  an  annuity  or  yearly 
rentcharge  of  4161.,  "  the  said  annuity  or  yearly 
rentcharge  to  be  applied  by  the  said  trustees  or 
trustee  for  the  maintenance  and  education  of  such 
chUdren  or  ehild  as  aforesaid."  After  the  death 
of  the  survivor  of  the  said  children  a  like  annuity 
or  rentcharge  was  to  be  paid  to  James  Club  Smith,, 
the  husband  of  Mrs.  S.  T.  Smith,  for  his  life. 
Subject  to  the  foregoing  trusts  the  premises  were 
to  be  held  in  trust  tor  Frank  McDonald,  his  heirs 
and  assigns.  Afterwards,  in  1889,  Frank  McDonald 
brought  the  land  under  the  provisions  of  the  Real 
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Property  Act  trithoat  disolosmg  the  aetUament  of 
Deo.  1883;  and,  although  the  settleme&t  was  at 
the  time  duly  restored  in  the  office,  McDonald, 
throoj^h  some  error  oroTersisht  on  the  part  of 
the  c&cials,  obtained  a  certificate  of  title  free 
from  the  incumbrance  created  by  the  settlement. 
McDonald,  however,   still  went   on  paying  the 
annuity  to  the  trustees  until  his  bankruptoy  in 
Sept.  1897,  when  it  was  disoovered  that  by  the 
certificate  McDonald  had  acquired  an  absolute 
title  to  the  land,  and  that  the  land  was  vested 
in  him   at  the  time  of  his  bankruptoy,  subject 
only   to  certain    mortgages    and    moumbrancee 
created  subsequently  to  the  date  of  the  oertifi- 
oate.      The   rights    of    the    trustees  were    then 
barred,  but  the  rights  of  the  children — ^if  their 
lights  were  independent  of  the  rights  of  their  trus- 
tMB — ^were  saved  by  the  provisions  of  the  Act  in 
regard  to  persons  under  Usability.    It  was  argued 
by  oounsd  for  the  appellant  tliat  tiie  limitation 
in  fiivoTir  of  the  children,  one  of  whom  was  bom 
after  the  date  of  the  deed,  was  void  for  remote- 
ness.   They  said  that  according  to  the  true  con- 
struction of  the  settlement  the  trustees  had  a. 
discretionary  power  of  apportioning  the  annuity 
among  the  children  according  to  their  several  neces- 
sities, and  that  oonsequentiv  until  the  class  became 
reduced  to  one  individual  the  childrrai  had  only  an 
uncertain  and  unascertained  interest.   They  relied 
upon  the  use  of  the  word  "applied"  and  upon 
the  direction  that  the  annuity  was  for  "  mainten- 
ance and  education."    But  the  word  "  applied  " 
does  not  import  a  power  of  selection ;  it  simply 
means  "  devoted  to    or  "  employed  for  the  purpose 
of."    Nor  is  a  provision  for  the  maintenance  of 
adults  anything  more  than  a  provision  for  their 
benefit.      In  tiie  opinion  of  their  Lordships,  the 
meanixu:  of  the  words  used  in  the  settiement  is 
perfectfy  dear.    The  children  take  a  joint  interest 
m  the  annuity,  but  the  shares  of  minors  are  to 
be  applied  for  their  maintenance  and  education. 
On  a   point  which  seems  so  plain,  it  is  hardly 
necessary  to  refer  to  authority,   but  there   are 
plenty  of  cases  on  wills  where  similar  words  have 
leoeived    a   judicial    construction.    In  Lewet  v. 
Lewes  (16   Sim.  266)  certain  estates  were  devised 
to  tmstees  in  trust  to  receive  the  rente  and  pay 
tbenreont  the  yearly  sum  of  3002.  for  and  towards 
the  maintenance,  clothing,  and  education  of  all 
and  every  the  children  of  the  testator's  eldest  son 
in  equal  shares  and  proportions  during  the  life  of 
the  son.    The  eldest  son  had  three  childieu,  one 
of  whom  died  in  his  father's  lifetime.    Shadwell, 
y.C.  Bud :  "  There  is  no  sensible  way  of  dealing 
with  this  case  except  by  taking  the  words  '  for  the 
maintenance,  clothing,  and  education '  to  be  equi- 
valent to  '  for  the  b«iefit  of '  the  children,"  and 
he  therefore  declared  that  the  personal  representa- 
tive of  the  deceased  child  was  entitied  to  one-third 
of  tjie  300Z.  a  year  during  the  life  of  the  father. 
So  in  Boames  v.  Martin  (10  Sim.  287)  a  gift  for 
the  maintenance    and  education    of    an    infant 
where  there  was  no  disposition  of  the  principal 
was    held-  to  be   a  gift  for  life;  and,  again,  in 
WiOrini  V.  Jo&reU  (41  L.  T.  Rep.  648 ;  13  Oh.  Div. 
564),  where  there  was  a  gift  of  an  annuity  to  a 
lady  for  life,  and  in  the  event  of  her  death  "  to  be 
continued  to  her  children  for  thnr  maintenance  " 
and  education,  with  a  request  to  a  person  named 
by  the  testator  "to  see  it  carried  into  execution," 
the  ohildran  were  held  entitled  to  the  annui^ 
during  their  lives  and  unlal  the  death  of  the  sur- 
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vivor  of  them,  and  it  was  determined  that  they 
took  the  annuity  "  for  their  lives  and  the  lives  and 
life  of  the  survivors  and  survivor  of  them  the 
children  entitled  for  the  time  being,  being  entitled 
as  joint  tenants,  unless  they  severed  the  joint 
tenancy."  As  regarded  the  two  points  which 
were  argued  and  disposed  of  in  the  Full  Court, 
their  Lordships  have  little  or  nothing  to  add. 
It  could  not,  of  course,  be  disputed  that 
the  expression  "  interest  in  land,"  unless 
there  were  something  to  restrict  the  mean- 
ing, must  include  equitable  as  well  as  legal 
intereste.  But  it  was  argued  that  the  scope  of 
the  Act  rightiy  understood  requires  such  a 
restriction;  otherwise  it  was  said  the  labour 
thrown  upon  the  office  would  be  enormous,  if  not 
intolerable.  It  seems  rather  difficult  to  support 
that  contention  when  the  Act  (sect.  14)  requires 
every  applicant  for  registration  to  state  the  nature 
of  his  estate  or  interest  in  the  property  and  the 
nature  of  every  estate  or  interest  held  therein  bv 
any  other  person,  "  whether  at  law  or  in  equity, ' 
and  provides  (sect.  17)  that,  if  it  appears  that  anv 
parties  beneficially  interested  in  the  land  which 
IB  the  subject  of  the  application  are  not  parties  to 
the  application,  notice  is  to  be  served  on  all 
persons  who  shall  appear  to  the  commissioners  to 
have  any  interest  in  the  land.  Again,  sect.  110, 
which  was  referred  to  during  the  argument,  speaks 
of  beneficiaries  claiming  an  estate  or  interest  in 
the  land  there  referred  to.  Their  Lordships  also 
agree  with  the  Full  Court  in  thinking  that  the 
drcumetance  that  the  tmstees  were  oarred  by 
limitation  is  no  ground  for  holding  that  the  bene- 
ficiaries are  barred  too.  The  stetute  gives  a  right 
of  action  to  anv  person  deprived  of  an  interest  in 
land  through  the  bringing  of  such  land  under  the 
provisions  of  the  Act.  Tae  remedy  is  a  statutory 
remedy.  It  is  to  be  worked  out  by  an  action, 
not  against  individuals  competing  for  possession 
of  land,  but  against  a  fund  specially  provided  by 
a  system  of  insurance  in  order  to  compensate 
persons  who,  without  any  fault  of  their  own,  may 
have  been  deprived  of  their  property  in  the  course 
of  carrying  out  a  new  scheme.  Thea«  seems  to  be 
no  reason  why  the  remedy  should  be  denied  to 
persons  who  are  within  the  very  terms  of  the  Act, 
and  have  actually  sustained  a  loss  of  property, 
because  other  persons  who  were  their  trustees 
have  lost  a  right  of  action,  and  nothing  else. 
Their  Lordships  will  therefore  humbly  advise 
Her  Majesty  that  the  appeal  ought  to  be  dismissed. 
The  appellant  will  pay  the  ooste  of  the  appeal. 

Solicitors  for  the  appellant.  Light  and  Ocd- 
braith. 

Solicitors  for  the  respondents,  Himter  and 
Haynea. 
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COURT    OF   APPEAL. 

June  20, 21,  and  July  5. 

(Before  Lord  Alvbbstonb,  H.B.,    Biobt  aod 
Collins,  L.JJ.) 

BOOEBS  V.  HOBEOOOD.  (a) 
APPEAL  FBOK  THE  CHANCBBT  DITISION. 

BeairieHve  eovenant — Covenant  running  with  Ihe 
land  —  Benefit  —  Aseign  of  eovetumtee  —  "  One 
dweUing-hottae  "—"  Private  reaidenee  " — Reti. 
denticd  fiats. 

When  the  benefit  of  a  restrictive  covenant  has  been 
onee  clearly  annexed  to  one  piece  of  land,  the 
presunuption  is,  unless  there  is  something  to 
rebut  xt,  that  ii  passes  by  assignment  of  that 
land,  and  may  be  said  to  run  mth  it,  as  weU  in 
eontemplaiion  of  equity  as  of  late,  without  proof 
qfspeetal  ba^gatn  or  representation  on  the  assign^ 
ment.  In  such  a  case  the  eovenant  runs  with 
the  land  because  the  purchaser  has  bought  some- 
thing which  inhered  m  or  was  annexed  to  the 
land  bought.  The  purchaser's  ignorance  of  the 
emstenee  of  the  covenant  does  not  defeat  the  pre- 
aumjoiion. 

In  18d9  B.  jmrchMsed  a  plot  of  land  from  C.  and 
Co.  and  tneir  mortgagees,  and  covenanted  with 
C.  and  Co.  only  to  erect  thereon  not  more  than 
one  messuage  or  dtoeUing-house  to  be  used  as  a 
private  residence  otdy,  and  that  no  trade  or 
ousiness  should  be  carried  on  upon  it.  The 
covenants  were  expressed  in  the  aeed  of  convey- 
ance to  be  intended  to  enwre  for  the  benefit  of  C. 
and  Co.,  their  heirs  and  assigns  or  others 
claiming  wider  them,  to  any  of  their  lands 
adjoining  or  near  to  that  purchased  by  B. 

In  1873  M.  bought  lands  from  C.  and  Co.  "  adjoin- 
ing or  near  to  "  that  purchased  by  B.,  and  buUt 
a  house  upon  it.  The  conveyance  to  X.  con- 
tained no  express  assignment  of  the  benM  of  the 
covenants  entered  into  by  B.  The  defendant 
purchased  his  plots  from  the  devisee*  cfB.,  who 
had  died  in  1872. 

The  plaintiffs  were  the  trustees  of  M.'s  will,  and 
brought  the  action  to  enforce  the  restrictive  cove- 
nants against  the  defendant,  and  to  restrain 
him  from  building  {as  he  proposed  to  do)  a  large 
block  of  residential  fiats  upon  ihe  land  pur- 
chased from  B.'s  devisees. 

Held,  that  the  benefit  of  the  eovenant  ran  with  the 
land,  and  could  be  enforced  by  M.'s  trustees. 

Held,  also,  that  the  erection  of  a  large  block  of 
residential  fiats  was  a  breach  of  the  covenant, 
even  if  the  number  of  houses  was  unrestricted. 

Decision  of  FarweU,  J.  (81  L.  T.  Rep.  515)  affirmed. 

This  ^ras  an  appeal  by  the  defendant  from  a 
decision  of  FarweU,  J.  holding  that  the  plaintiffs 
were  entitled  to  enforce  certain  reetrictive  cove- 
nants, and  that  the  building  of  a  large  block  of 
flats  was  a  breach  of  them.  He  also  held  that  one 
of  the  plaintiffs,  W.  Bogers,  could  not  maintain 
the  action,  and  he  had  given  notice  of  a  cross- 
appeal. 

The  facts  ai-e  fully  stated  in  the  report  of  the 
case  before  Farwell,  J. 

(a)  Beported  by  W.  C.  Bixs.  Esq.,  B«rrlater-«(-Lsw. 


Warmingion,  Q.G.,  Hughes,  Q.O.,  and  A.  J. 
AUen  for  the  defendant. — The  building  proposed 
to  be  erected  is  only  one  "  house."  The  fact  that 
it  will  be  inhabited  by  more  than  one  family  does 
not  make  it  more  tluui  one  house.  Each  flat  will 
be  "  adapted  and  used  as  and  for  a  private  resi- 
dence only."  A  "  private  residence  "  means  that 
the  house  shall  not  be  used  for  business  pur- 
poses: 

Attomeg-Oenerol  r.  Mutual  Tontins  Wsiiminiter 

Chambers  Assoeiaiion,  35  L.  T.  Bep.  224 ;  L.  Bap. 

1  Ex.  Div.  469 ; 
Kimber  r.  Adntans,  82  L.  T.  Bep.  136 ;  (1900)  1  Ch. 

412. 
These  trustees  cannot  enforce  this  covenant,  as  it 
did  not  run  with  the  land  purchased  by  Sir  John 
Hillais.  A  covenant  only  runs  with  the  land  if 
it  physically  "  touches  and  concerns  "  the  land  of 
the  covenantor.  It  is  not  sufBoient  that  it  is 
merelv  for  the  benefit  of  the  land.  It  must  be 
what  has  been  called  an  "  inherent  "  covenant : 

Mayor  of  Oongleton  v.  Pattison,  10  East,  130 ; 
Thomas  v.  Hayward,  20  Ii.  T.  Bep.  814 ;  L.  Bep. 

4  Ex.  311 ; 
Austerberry  v.  Corporation  cf  Oldham,  53   L.  T. 

Bep.  543;  29Ch.  Div.  750; 
Sheppud'i  Tooohatone,  p.  176. 

This  covenant  refers  to  what  is  to  be  done  or  not 
to  be  done  on  the  land  of  the  covenantor,  not  of 
the  covenantee.  In  order  to  run  with  the  land  at 
law  a  covenant  must  be  annexed  to  or  be  an  incident 
of  the  land.  The  covenant  in.  the  deeds  of  May 
and  July  1869  was  entered  into  with  the  mort- 

Sagors,  and  not  with  the  mortgaeeee,  who  had 
le  legal  estate.     Therefore  the   oenefit  of  the 
covenant  did  not  run  with  the  land : 
Webb  V.  fiiuMll,  3  Term  Bep.  393. 

Sir  John  Hillais  did  not  obtain  tiie  benefit  of  the 
covenant  in  equity.  There  was  no  building 
scheme  with  reference  to  the  land  belonging  to 
Cnbitt  and  Co. : 

Keatet  v.  Lyon,  20  L.  T.  Bep.  255  ;   L.  Bep.  4  Ch. 

App.  218 ; 
Mann  v.  Bt^hent,  15  Sim.  377 ; 
Child  V.  Douglas,  Kay,  560; 
Master  v.  Hansard,  36  L.  T.  Bep.  535  ;  4  Ch.  Div. 

718; 
Rendls  r.  CowUshaw,  38  Ii.  T.  Bep.  503 ;  41  L.  T. 

Bep.  116  ;  9  Ch.  Div.  125 ;  11  Ch.  Div.  866 ; 
Bpicer  v.  Martin,  60  L.  T.  Bep.  546;   14    App. 

Cm.  12; 
Nottingham  Patent  Brick  and  TiU  Company  v. 

BuHor,  54  L.  T.  Bep.  444;  15  Q.  B.  Div.  261; 

16  Q.  B.  Div.  778. 

As  there  was  no  building  scheme,  the  plaintifk 
must  prove  tiiat  Sir  John  Millaia  purchased  the 
benefit  of  the  covenant,  and  that  has  not  been 
done.  There  was  no  express  assignment  of  it  to 
him,  and  there  is  no  evidence  of  any  intention  to 
assign  it.  Any  implied  intention  to  do  so  is 
negatived  by  the  fact  that,  although  the  convey- 
ance from  Cnbitt  and  Co.  to  Sir  John  MiUais 
contained  a  recital  of  the  conveyance  to  the  duke, 
it  did  not  recite  the  restrioiave  covenants.  Sir 
John  was  unaware  of  the  existence  of  the  cove- 
nant, and  could  not  therefore  have  intended  to 
obtahi  the  benefit  of  it.  Besides,  the  restrictive 
covenants  in  the  conveyanoe  to  Sir  John  Millais 
were  much  more  limited  than  those  in  the  convey- 
ance to  the  duke.  It  cannot  have  been  intended 
that  Sir  John  shoidd  have  more  extensive  rights 
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gainst  the  duke  than  the  latter  had  against  him. 
Tne  intention  at  the  date  of  the  aasinmient  mast 
be  considered,  not  at  the  date  of  the  covenant. 
The  benefit  of  the  oorenant  was  a  matter  ot 
oontnkct. 

Ealdane,  Q.G.  and  ChristopJier  James  for  the 
plaintifEs. — It  is  not  neoessary  in  equity  to  show 
taj  ezpreaa  assignment  of  the  benefit  of  the  oove- 
naat.  At  law  the  benefit  of  this  ooTenant  ooold 
not  be  assigned,  and  the  only  qnestion  would  be 
whether  the  covenant  ran  with  the  land.  The 
assignment  of  the  land  passes  the  benefit  of  the 
ooTenants  annexed  to  it.  The  oases  show  that 
equity  follows  the  law  in  this  respect.  Where 
(he  benefit  of  a  covenant  ran  with  the  land  at 
law  it  ran  in  equity.  This  covenant  is  of  such  a 
nature  that  it  would  have  run  with  the  land  at 
law: 

Fyvyan  T.  Artlmt,  1  B.  A  C.  .410  ; 

Vtnum  T.  atnith,  5  B.  *  Al.  1 ; 

Jfayor,  ^.,  qf  Oongltton  v.  Pattiion  (ubi  aup.)  ; 

Thimat  ▼.  Bayvmrd  {vbi  (up.)  ; 

Henty  Ettate  LimiUd  v.  Steigtr,  80  L.  T.  Bep. 
857,  859  ;  (1899)  2  Q.  B.  79,  89  ; 

AmUrberry  y.  Corporation  o/  Oldham  (ubi  «ttp.). 

In  equity,  when  the  intention  is  that  a  covenant 
(hall  benefit  the  covenantee  as  owner  ot  the  land, 
the  benefit  goes  with  the  land,  though  there  may 
be  an  estoppel  in  favour  of  an  assign : 

Morton  T.  Wood*,  18  L.  T.  Bep.   791 ;  L.  Bep. 
3  Q.  B.  658 ;  afBrmed  on  appeal,  L.  Bep.  4  Q.  B. 
293; 
CntKkortton  v.  Jrvtn;,  6  H.  A  N.  135. 

In  equity^the  question  is  who  is  the  owner  of  the 
land.  Where  there  is  an  intention  to  annex  the 
covenant  to  the  land,  it  passes  in  equity  with  the 
land: 

ChOd  V.  IknuXa;  Kay,  560 ; 

Wutem  V.  Macdamott,  15  L.  T.  Bep.  641 ;  L.  Bep. 
1  Eq.  499,  506 ;  2  Cb.  App.  72. 

If  the  benefit  of  the  covenants  does  not  ran  with 
the  land,  it  passed  by  the  express  general  words 
"rights,  eaaements,  or  appurtenances  belonging 
or  reputed  to  belong  thereto "  contained  in  the 
conveyance  to  Sir  John  Millais : 

Umdon  and  South-Wtttem  Railway  Company  v. 
6omm,  46  L.  T.  Bep.  449  ;  20  Cb.  Div.  562. 

The  question  is  one  of  intention  as  shown  by  the 
words  of  the  conveyance.  It  was  expressly  pro- 
vided in  the  deed  of  the  Slst  May  1869  that  the 
oorenant  should  enure  for  the  benefit  of  all  or  any 
of  the  land  retained.  It  was  not  necessary  to 
rq)eat  that  again  in  the  later  deed : 

Sottingham  Pattnt  Brick  and  THe  Company  v. 
Butter  {ubi  tup.). 

The  plaintiff  Bogen  is  entitled  to  maintain  this 
action.  The  erection  of  this  block  of  flats  would 
be  a  breach  of  the  covenant  by  the  duke  in  the 
wcond  deed  of  the  30th  Oct.  1876  that  every 
neaauage  erected  should  be  used  as  a  private 
raaidenoe  only,  and  Booers  is  interested  in  that. 
All  that  was  released  i>y  the  first  deed  of  that 
date  was  the  restriction  on  the  number  of  houses 
to  be  erected  on  the  plot  of  ground. 

SMghet,  Q.G.  in  reply  and  as  to  the  oross- 
appetl — Each  flat  is  a  separate  house  within  the 
wranant,  and  they  are  adapted  for  private  resi- 
denoes  only.  The  fact  that  each  owner  has  not 
odnave  access  from  the  street  to  each  flat  does 
not  make  it  less  adapted  for  a  private  residenoe. 


As  to  the  plaintiff  Rogers,  he  was  a  party  to  the 
deed  of  the  30th  Oct.  1876  which  released  the 
covenant  limiting  the  number  of  houses  to  be 
built  on  the  Thomey  House  plot  and  the  adjoining 
plot.  He  is  not  entitled  to  restrain  the  ereotion 
of  any  number  of  houses. 

Cur.  adv.  wit. 

Jvly  5. — ^The  judgment  of  the  court  was  read 
by 

CoLiiiirs,  L.J. — This  case  raises  (questions  of 
some  difficulty,  but  we  are  of  opimon  that  the 
decision  of  Farwell,  J.  is  right,  and  ought  to  be 
affirmed.  No  difficulty  arises  as  to  the  burden  of 
the  covenants  in  this  case.  The  defendant  is 
the  assignee  of  the  covenantor  in  respect  of  the 
two  plots  of  land  comprised  in  the  conveyances 
of  the  3l8t  May  and  the  Slst  July  1869,  and  he 
took  with  notice  of  the  covenants  now  sought  to 
be  enforced.  Nor  have  we  any  hesitation  in 
accepting  the  conclusion  of  Farwell,  J.  that  the 
buildings  which  the  defendant  proposes  to  erect 
will  involve  a  breach  of  these  covenants.  The 
real  and  onlv  difficulty  arises  on  the  question — 
whether  the  oenefit  of  these  covenants  has  passed 
to  the  assigns  of  Sir  John  Millais  as  owners  of 
the  plot  purchased  by  him  on  the  25th  Maroh 
1872,  there  being  no  evidence  that  he  knew  of 
these  covenants  when  he  bought.  Here  again 
the  difficulty  is  narrowed,  because  by  express 
declaration  on  the  face  of  iJie  conveyances  of  1869 
the  benefit  of  the  two  covenants  in  question  was 
intended  for  all  or  any  of  the  vendor's  lands 
near  to  or  adjoining  the  plot  sold,  and  therefore 
for  (among  others)  the  plot  of  land  acquired  by 
Sir  John  Millais,  and  tnat  they  "touched  and 
concerned"  that  land  within  the  meaning  of 
those  words  so  as  to  run  with  the  land  at  law  we 
do  not  doubt.  Therefore,  but  for  a  technical 
difficulty  which  was  not  raised  before  Farwell,  J., 
we  should  agree  with  him  that  the  benefit  of  the 
covenants  in  question  was  annexed  to  and  passed 
to  Sir  John  Millais  by  the  conveyance  of  the 
land  which  he  bought  in  1872.  A  difficulty, 
however.  La  giving  effect  to  this  view  arises  from 
the  fact  that  the  covenants  in  question  in  the 
deeds  of  May  and  July  1869  were  made  with  the 
mortgagors  only,  and  therefore  in  contemplation 
of  law  were  made  with  a  straneer  to  the  land 
{Webb  V.  BmskU,  w&t  sup.),  to  tmich,  therefore, 
the  benefit  did  nob  become  annexed.  That  a 
court  of  equity,  however,  would  not  regard  such 
an  objection  as  defeating  the  intention  of  the 
parties  to  the  covenant  is  clear ;  and,  therefore, 
when  the  covenant  was  clearly  made  for  the 
benefit  of  certain  land  with  a  person  who  in  the 
contwnplation  of  such  a  court  was  the  true  owner 
of  it,  it  would  be  regarded  as  annexed  to  and 
running  with  that  land,  just  as  it  would  have 
been  at  law  but  for  the  technical  difficulty.  I 
think  t^  is  the  plain  result  of  the  observations 
of  Hall,  y.O.  in  the  well-known  passage  in 
BendU  v.  Cowliahaw  {ubi  nm.),  of  Sir  George 
Jessel,  M.B.  in  London  and  South-  Wettem  R<M- 
way  Company  v.  Gomm  (mM  rap.),  and  of  Wood, 
V.O.  in  Child  v.  DougUu  («bi  sv/p.),  which,  we 
agree  with  Farwell,  J.,  are  untouched  on  this 
point   by  anything  decided  in  the  subsequent 

Srooeedings  m  that  case.  Referring  to  Twk  v. 
totdiay  (12  L.  T.  Rem.  O.  S.  469 ;  2  Phil.  774), 
Sir  G^rge  Jessel,  M.R.  in  London  and  South- 
Wettem  Bailway   Company  v.   Qomm  siud  (46 
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L.  T.  Rep.  452;  20  Oil.  Div.  583):  "The  doctrine 
of  that  cam,  righUjr  considered,  appears  to  me 
to  be  either  an  extension  in  eouily  of  the 
doctrine  of  Spenoer'a  case  (5  Go.  Bep.  16a)  to 
another  line  oi  cases,  or  else  an  extension  in  equity 
ot  the  doctrine  of  negative  easements,  saoo,  for 
instance,  as  a  right  to  the  access  of  light,  which 
prevents  the  owner  of  the  servient  tenement 
from  bmldin^  so  as  to  obstruct  the  light.  .  .  . 
Where  there  is  a  negative  covenant  expressed  or 
implied,  as,  for  instance,  not  to  build  so  as  to 
obstmct  a  view,  or  not  to  use  a  piece  of  land 
otherwise  than  as  a  g^arden,  the  court  interferes  on 
one  or  other  of  the  above  srounds.  This  is  an 
equitable  doctrine,  establishing  an  exception  to 
the  rules  of  common  law  which  did  not  treat  such 
a  covenant  as  mnning  with  the  land  "  (bv  which 
he  clearly  means  the  burden),  "  and  it  does  not 
matter  whether  it  proceeds  on  analogy  to  a  cove- 
nant running  with  the  land,  or  on  analogy  to  an 
easement.  The  purchaser  took  the  estate  subject 
to  the  equitable  burden,  with  the  qualification 
that,  if  he  acquired  the  legal  estate  for  value  with- 
out notice,  he  was  freiad  from  the  burden. 
That  qualification,  however,  did  not  affect  the 
nature  of  the  burden;  the  notice  was  required 
merely  to  avoid  the  effect  of  the  legal  estate, 
and  did  not  create  the  right,  and  if  the  purchaser 
took  only  an  equitable  estate  he  took  subject 
to  the  burden,  whether  he  had  notice  or  not." 
In  an  earlier  passage,  dealing  with  the  covenant 
in  question  in  that  case — ^viz.,  a  covenant  by  a 
purchaser  and  his  assign  to  resell,  if  called  upon 
Dv  the  vendor  (a  railway  company)  and  with  the 
objection  that  it  contravened  the  rule  against 
p^petnities— he  said  (46  L.  T.  Rep.  451 ;  20  Gh. 
Div.  580):  "Whether  the  rule  applies  or  not 
depends  upon  this,  aa  it  appears  to  me — ^Doee  or 
does  not  the  covenant  give  an  interest  in  the 
land  P  If  it  is  a  bare  or  mere  personal  contract 
it  is,  of  course,  not  obnoxious  to  the  rule ;  but  in 
that  case  it  is  impossible  to  see  how  the  present 
appellant  can  be  bound.  He  did  not  enter  into 
the  contract,  but  is  only  a  purchaser  from  Powell, 
who  did.  If  it  is  a  mere  personal  contract,  it 
cannot  be  enforced  against  the  assignee.  There- 
fore the  company  must  admit  that  it  somehow 
binds  the  land.  Bat  if  it  binds  the  land  it  creates 
an  equitable  interest  in  the  land."  These  obser- 
vations, which  are  just  as  applicable  to  the  benefit 
reserved  as  to  the  burden  impos<id,  show  that  in 
equity,  just  as  at  law,  the  first  point  to  be  deter- 
mined is  whether  the  covenant  or  contract  in  its 
inception  binds  the  land.  If  it  does,  it  is  then 
cai>able  of  passing  with  the  land  to  snbseqaent 
assignees ;  if  it  does  not,  it  is  incapable  of  passing 
by  mere  assignment  of  the  land.  The  benefit 
may  be  annexed  to  one  plot  and  the  burden  to 
another,  and  when  this  has  been  once  clearly  done 
the  benefit  and  the  burden  pass  to  the  respective 
assignees,  subject,  in  the  case  of  the  burden,  to 
proof  that  the  legal  estate,  if  acquired,  has  been 
acquired  with  notice  of  the  covenant.  The 
passage  inclosed  in  a  parenthesis  in  the  report  of 
the  judgment  of  Hall,  Y.C.  in  Benalt  v.  Covoli- 
ehaw  (9  Ch.  Div.  130)  supports  the  same  view, 
nor  are  the  general  observations  or  the  decision 
of  the  case  itself  inconsistent  with  it.  There  in 
the  original  conveyance  which  imposed  the  re- 
strictive covenant  there  was  no  expression,  as 
there  is  in  the  present  case,  that  the  restriction 
was  intended  for  the  benefit  of  any  part  of  the 


estate  retained,  and  it  is  in  reference  to  sach  a 
case  that  he  said :  "  The  pluntiffs  rest  thdr  case 
upon  their   being  '  assigns '  of    the    Mill    Hill 
estate,  and  they  say  tha^  as  the  vendors  to  Shaw 
were  tiie  owners  of  that  estate  when  they  sold  to 
Shaw  a  parcel  of  land  adjoining  it,  the  reHttiotive 
covenants  entered  into  by  the  purchaser  of  that 
parcel  of  land  must  be  taken  to  have  been  entered 
into  with  them  for  the  purpose  of  protecting  the 
Mill  Hill  estate,  which  they  retained ;  and,  were- 
fore,  that  the  benefit  of  that  restrictive  covenant 
goes  to  the  assign  of  that  estate,  irrespective  of 
whether  or  not  any  representation  that  such  a 
oovemmt  had  been  entered  into  by  a  [jarohaser 
from  the  vendors  was  made  to  such  assigns,  and 
without  any  contract  by  the  vendors  that  that  par- 
chaser  should  have  the  benefit  of  that  covenant. 
The  argument  must,  it  would  seem,   go  to  this 
length,  viz.,  that    in  such  a   case  a  purchaser 
becomes  entitled  to  [the  benefit  of]  the  covenant* 
even  alUxough  he  did  not  know  of  the  existence  of 
the  covenant,  and  that  although  the  purchaser  is 
not  (as  the  purchasers  in  the  presAnt  case  were 
not)  purchaser  of  all  the  property  retained  by  the 
vendor  upon  the  occasion  oi  the  conveyance  oon- 
taining  the  covenants.    It  appears  to  me  that  the 
three  cases  to  which  I  have  referred  show  that 
this  is  not  the  law  of  this  court ;  and  that  in  order 
to  enable  a  purchaser  as  an  assign  (such  pur- 
chaser not  bemg  an  assign  of  all  that  the  vendor 
retained  when  ne  executed  the  conveyance  oon- 
tiaining  the  covenants,  and  that  conveyance  not 
showing  that  the  benefit  of  the  coveinant  was 
intended  to  enure  for  the  time  being  for  the 
benefit   of   each   portion   of    the    estate   so    re- 
tfuned,    or    of    the    portion   of    the    estate     of 
which  the  plaintiff  is  assign)  to  claim  the  benefit 
of  a   restrictive   covenant,   tins    at   least    must 
appear,   that  the  assign  acquired  his  property 
with  the  benefit  of  the  covenant — ^that  is,  it  most 
appear  that  the  benefit  of  the  covenant  was  part 
of    the  subject-matter  of  the  purchase."    So  in 
Child  V.  Douglas  (Kay,  571),  Wood,  T.G.  said: 
"Where  part  of  the  remaining  property  of  the 
original  vendor  has  been  sold  to  another  person, 
who  must  be    considered    to  have   bougnt   the 
benefit  of  the  former  purchaser's  covenant,   and 
more  especially  when  the  subsequent  purchaser 
has  entered  into  a  similar  covenant  on  his  own 
part,  he  must  be  considered  to  have  done  this  in 
consideration  of  those  benefits,  and  even  whether 
he  actually  knew  or  was  ignorant  that  this  oove> 
nant  was,  in  fact,  inserted   in  other   purchase 
deeds,  because  he  must  be  taken  to  have  bought 
all  the  rights  connected  with  his  portion  of  the 
land."     These  authorities  establish  the  proposi- 
tion that,  when  the  benefit  has  been  onoe  clearly 
annexed  to  one  piece  of  land,  it  passes  by  assign- 
ment of  that  land,  and  may  be  said  to  ran  wiih 
it,  as  well  in  contemplation  of  equity  as  of  law 
without  proof  of  special  bargain  or   repi'esenta- 
tion  on  the  assignment  of  it.    In  such  a  case  it 
runs  not  because  the  conscience  of  either  party  is 
affected,  but  because  the  purchaser  has  bought 
something  that  inhered  in  or  was  annexed  to  the 
land  bought.    This  is  the  reason  why,  in  dealing 
with  the  harden,  the  purchaser's  conscience  is  not 
affected  by  notice  of  covenants  which  were  part 
of  the  original  bargain  on  the  first  sale,  but  were 
merely  personal  and  collateral,  while  it  is  afEeoted 
by   notice  of    those   that  tonoh  and    conoem 
the  land.     The  covenant  most  be  one  that  is 
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capable  of  ramui:^  with  the  land  before  the  qaea- 
tian  of  the  poichaser'B  oonsoienoe  and  the  equity 
aSeoting  it  can  come  into  disooBsion.  When,  as 
in  BtnaU  t.  CowliahoM  [vbi  tup.),  there  is  no 
indication  in  the  ori^pnal  oonreyanoe,  or  in  the 
drcmnBtanoee  attending  it,  that  the  burden  of 
the  leBtrictire  covenant  la  impoeed  for  the  benefit 
of  the  land  reaerred,  or  any  particular  part  ot 
it,  then  it  beoomee  neoessary  to  examine  the 
drcnmstanoeB  under  which  any  part  of  the  land 
reeerred  is  sold,  in  order  to  see  whether  a  benefit, 
not  originally  annexed  to  it,  has  become  annexed 
to  it  on  the  sale,  so  that  the  purchaser  is  deemed 
to  have  bought  it  with  the  land,  and  this  can 
hardly  be  the  caae  where  the  purchaser  did  not 
know  of  the  existence  of  the  restrictave  covenant. 
But  when,  aa  here,  it  has  been  once  annexed  to 
the  land  reaerved,  then  it  is  not  neoessary  to  sp^ 
an  intention  out  of  surrounding  facts,  such  as  the 
eiistenoe  of  a  building  scheme,  statements  at 
anctiona,  and  such  like  circumstances,  and  the 
presumption  must  be  that  it  passes  on  a  sale  of 
tiiat  limd,  unless  there  is  something  to  rebut  it, 
and  the  purchaser's  ignorance  of  the  existence  of 
the  covenant  does  not  defeat  the  presumption. 
We  find  nothing  in  the  conveyance  to  Sir  John 
Millaia  in  any  degree  inconsistent  with  the  inten- 
tion to  pass  to  him  the  benefit  already  annexed  to 
Ihe  land  sold  to  him.  We  are  of  opinion,  there- 
foie,  that  Sir  John  Millaig's  assigns  are  entitled  to 
enforce  the  restrictive  covenant  against  the  defen- 
dant, and  that  his  appeal  must  be  dismissed.  It 
is,  however,  still  necessary  to  consider  the  ques- 
tion raised  by  the  cross-notice  of  Mr.  Rogers. 
Mr.  Sogers  is  one  of  the  persons  with  whom 
the  Dnke  of  Bedford  covenanted  in  a  deed  of  the 
30th  Oct.  1876  "  that  every  messuage  to  be 
erected  on  the  two  plots,  or  either  of  them,  should 
at  all  times  thereafter  be  adapted  for  and  used  as 
and  for  a  private  residenoe  onlv."  Mr.  Bogers 
was  a  party  to  a  deed  of  even  date,  whereby  he 
and  his  partners  leleased  the  duke  from  the 
oovenanta  restricting  the  number  of  houses  to  be 
bnilt  on  the  plots  contained  in  the  conveyances 
d  May  1869  and  July  1869.  He  afterwards  took 
an  assiniment  from  his  jportners  of  two  other 
plots  (3  the  firm's  building  land,  near  to  the 
Bedford  and  Millais  plots.  Farwell,  J.  dismissed 
the  action,  so  far  as  it  set  up  any  claim  by 
Bogers,  on  the  ground  that  the  latter  could  not 
after  the  release  above  mentioned  complain  of 
the  erection  of  several  dw^ing-houses ;  and  the 
learned  judge  did  not  consider  that  the  proposed 
boilding  would  be  a  violation  of  the  covenant 
with  Mr.  Bogers,  that  every  house  to  be  erected 
on  the  two  pu>ts,  or  either  of  them,  or  any  part 
thereof,  should  at  all  times  thereafter  be  adapted 
for  and  used  as  and  for  a  private  residenoe  only. 
We  are  of  opinion,  however,  that  suoh  a  block 
of  flate  as  it  is  proposed  to  erect  would  involve  a 
breach  of  this  covenant.  Though  we  agree,  as 
we  have  said,  that  such  a  building  does  involve  a 
breach  of  the  covenant  that  no  more  than  one 
messuage  or  dwelling-house  should  be  erected  or 
•tending  on  the  plot,  and  that  such  messuage 
thonld  be  adapted  for  and  used  as  and  for  a 
private  residence,  we  think  it  ia  also  a  breach  of 
the  covenant  in  question.  Though  the  proposed 
building  is  oertaimy  not  one  messuage  or  dwelling- 
houe  only  adapted  for  and  used  as  a  private 
residenoe,  neither  does  it  seem  to  us  to  oon- 
stitnte  several  separate  dwelUng-housea  "  adapted 


for  and  used  as  private  residences  only,"  within 
the  meaning  of  the  covenant.  We  think  resi- 
dential flate,  involving  the  use  of  a  public  entrance 
and  steiroase,  do  not  answer  the  description  of 
private  residences  contemplated  by  the  words 
quoted.  The  oovenaat  must,  we  think,  be  con- 
strued in  an  ordinary  or  popular,  and  not  in  a 
legal  and  technical,  sense ;  and  we  do  not  think 
that  residential  flats,  though  for  many  purposes 
separate  dwelling-housee,  come  -within  tne  popular 
description  of  the  class  of  buildings  which  it  was 
intended  to  permit.  The  cross-appeal  of  Mr. 
Bogers  must  therefore  be  allowed. 

Solicitors:    Parker   and    Thomat;    Siibhard, 
Gibson,  and  Co. 


July  20  and  31. 

(Befora  Lord  ALYBSSTOirE,  M.B.,  Biobt   and 

Collins,  L.JJ.) 

Be  HABBI80X ;  Em  parte  Whinney.  (a) 

iiPFBAL  IN  BAHKBUPTOT. 

Banhruptey — Bettlement — Polieies  of  inturanoe — 
Payment  ofpremiumt  by  settlor— No  covenant 
to  pay — B%ghi  of  trustee  tn  bankruptoy  of  settlor 
to  policy  moneys — Batikruptey  Act  1883  (46  &  47 
Vict.  e.  52).  s.  47. 
H.  in  1877  settled  polieies  of  insuranee  for  the 
benefit  of  members  of  his  family  as  he   might 
appoint.  In  1895  he  appointed  three-fifths  of  the 
policy  m/meys  to  his  daughter  on  her  marriage. 
In  Nov.  1899  he  teas  adjudicated  bankrupt,  and 
died  a  few  days  afterwards.    H.  paid  all  the 
premiums  on  the  policies,  there  being  no  pro- 
vision in  the  settlement  for  their  payment. 
Held,  reversina  the  decision  of  Wright,  J.  (82  L.  T. 
Bep.  623),  that  no  part  of  the  premiums  paid  by 
the  bankrupt  was  a  settlement  unthin  sect.  47  (/ 
tte  Bankruptcy  Ajst  1883,  and  that  the  trustee  in 
bankruptcy  was  not  entitled  to  any  of  the  policy 
moneys. 
Pbiob  to  the  year  1877  Mr.  Gartmell  Harrison 
had  insured  his  life  by  four  policies  of  insurance 
for  sums  amounting  in  the  ag[gregate  to  9000Z. 
In  April  1877  by  a  post-nuptial  settiement  he 
assigned  the  four  pohcies  to  trustees  upon  trust 
to  invest  the  proceeds,  to  pay  the  income  to  his 
wife  for  life  and  after  her  death  to  such  of  his 
children  as  he  should  apjpoint,  or,  failing  a{)point- 
ment,  in  trust  for  his  cmldren  who  should  attain 
twenty-one  or  marry  in  equal  shares.    The  settie- 
ment contained  the  usual  notehpot  clause,  but  did 
not  contain  any  covenant  on  the  part  of   Mr. 
Harrison  to  pay  the  premiums.    He   had    two 
children,  and  upon  the  marriage  of  one  of  them 
with  Mr.  Barker  in  the  ^ee,r  1895,  he,  by  a  deed, 
dated  in  July  1895,  appointed  three-fifths  of  the 
money  assured  by  tbe  said  policies  to  his  daughter. 
A  receiving  order  was  made  against  Mr.  Oartmell 
Harrison  on  the  17th  Nov.  1^9,  and  on  the  27th 
Nov.  the  bankrupt  died. 

All  the  premiums  up  to  his  death  were  paid  by 
the  bankrupt  except  one,  which  was  paid  in  the 
month  of  Nov.  1899  by  the  trustees  of  the  settle- 
ment, and  one  other  in  respect  of  which  the  davs 
of  grace  were  still  running  at  the  date  of  the 
death  of  the  bankrupt  and  which  was  deducted 
from  the  amount  paid  over  by  the  insurance  com- 
pany.   The  total  amount  received  in  respect  d 

(•)  Beportad  by  W.  0.  BiM,  Eaq.,  Buil<t«Hkt-Law. 
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the  said  policies  was  10,9192.  The  total  amonnt 
of  preminms  paid  was  46862. 

Wright,  J.  decided  that,  having  regard  to  the 
proTiaions  of  sect.  47  of  the  Bankruptcy  Act  1883, 
the  trustee  in  bankruptcy  was  entitled  to  such 
proportion  of  the  policy  moneys  as  a  sum  repre- 
sented by  two-fifths  of  the  premiums  paid  from 
the  year  1889  to  the  year  1895  by  the  bankrupt, 
pins  all  the  premiums  paid  by  him  subsequent  to 
the  year  1895,  bore  to  the  total  amonnt  of  pre- 
miums paid,  upon  the  ground  that  these  payments 
must  be  regarded  as  volontaiy  settlements  under 
the  47th  section. 

The  trusteea  of  the  settlement  appealed. 

Sect  47  of  the  Bankruptcy  Act  1883,  sub- 
sect.  1,  provides : 

Any  aetUement  of  property  not  being  a  aatilement 
made  before  and  in  oonsiderfttion  of  mairiage,  or  made 
in  faTOQT  of  a  pnTohaaer  or  inoombraneer  in  good  faith 
and  for  Talnable  oonaideration,  or  a  settlement  made  on 
or  for  the  wife  or  children  of  the  settlor  of  property 
which  has  aooraed  to  the  settlor  after  muriage  in  right 
of  hii  wife,  shall,  if  the  settlor  beoomea  bankrupt  witibin 
two  yean  after  the  date  of  the  settlement,  be  roid 
against  the  trasiee  in  the  bankmptoy,  and  afaiill,  if  the 
settlor  beoomea  bankmpt  at  any  subsequent  time  within 
ten  years  after  the  date  of  i^  settlement,  be  void  as 
against  the  trustee  in  the  bankruptcy,  unless  the  parties 
claiming  under  the  settlement  can  prove  that  the  settlor 
was  at  the  time  of  making  the  settlement  able  to  pay  all 
his  debta  without  the  aid  of  the  property  comprised  in 
the  settlement,  and  that  the  interest  of  the  aetUor  in 
such  property  had  passed  to  the  trustee  of  snoh  settle- 
ment on  the  execution  thereof. 

Sub-sect.  3  provides  that 

"Settlement"  shall  for  the  purposes  of  this  section 
inolnde  any  oouveyanoe  or  transfer  of  property. 

E.  Beed,  Q.G.  and  0.  L.  Clare  for  ilte  appel- 
lants.— The  settlement  of  the  policies  was  made 
more  than  ten  years  before  the  bankruptcy,  and 
cannot  be  set  aside.  The  payment  of  the  pre- 
mium from  time  to  time  cannot  be  treated  as  a 
purchase  of  a  proportionate  part  of  the  policy 
money,  nor  was  there  a  fresh  settlement  from 
time  to  time  as  each  payment  of  a  premium  was 
made,  although  the  bankrupt  was  not  bound  to 
pay  the  premiums.  Premiums  are  in  no  sense 
settlements.  They  are  sums  of  money  paid  in 
pursuance  of  a  contract  to  pay  a  certain  sum  of 
money  on  condition  that  the  premiums  are  paid. 
A  premium  is  never  represented  by  the  policy 
money,  for  when  it  is  once  paid  that  money  is 
gone  for  ever ;  there  is  no  return  of  the  premium. 
The  payment  of  a  premium  does  not  create  a 
new  policy.  In  Re  Anchor  Aitwranee  Company 
(5  Oh.  App.  632,  638)  Lord  Hatherley  said:  "A 
policy  of  msuranoe  is  not  exactly  a  new  contract 
every  year,  hot  is  a  contract  made  once  and 
for  all  with  conditions  to  be  performed  de  anno 
in  annum."  Although  the  original  settlement 
cannot  be  impeached,  the  result  of  this  decision 
is  that,  in  consequence  of  the  bankrupt  having 
paid  these  premiums,  tiie  trustee  obtains  a  part  <a 
the  policy  moneys.  The  most  he  can  be  entitled 
to  is  the  return  of  the  amount  of  the  premiums 
without  interest.  A  voluntary  settlement  which 
is  void  against  the  trustee  in  bankruptcy  is  void 
for  all  purposes : 

Be  I'arnham,  73  L.  T.  Bep.  231 ;  (1895)  2  Ch.  799. 

Levett,  Q.O.,  JIfutr  Maekemie,  and  Whinneif  for 
the  trustee  in  bankruptcy. — The  trustee  is  entitled 


to  recover  such  portion  of  tlie  politer  moneys  as 
was  bought  by  these  premiums.  The  contract 
by  the  insurance  oompanies  was  to  pay  a  certain 
sum  on  the  death  of  tne  insured  if  the  premiomB 
were  paid.  What  was  settled  in  1877  was  merely 
the  surrender  value  of  the  polides,  which  was 
very  little.  What  the  trustee  gets  under  this 
order  is  what  the  bankmpt  purchased  when  he 
paid  the  premium.  What  was  settled  in  1895 
was  three-fifths  of  the  de  facto  value  of  the 
policies.  It  is  no  answer  to  say  the  bankmpt 
could  not  have  got  this  money  back ;  the  trustee 
has  a  higher  right.  There  was  no  covenant  to 
pay  these  premiums,  and  the  bankmpt  was  under 
no  obligation  to  do  so.  There  is  no  implied 
agreement  to  do  so  by  the  appointment  to  the 
daughter.  Each  premium  paid  was  a  settlement, 
not  of  the  premium  only,  but  of  the  insured  fund 
pro  taiUo.    They  ref  erreid  to 

Be  Tcaikard;  Beparte  the  Ogioial  Bec9iver,80'L.'I. 
Bep.  600  ;  (1899)  2  Q.  B.  57,  59  ; 

frenek  v.  FrtneK,  6  De  O.  H.  &  O.  95; 

fait  V.  Bvenil,  84  L.  T.  Bep.  599;  2  Ch.  Div. 
266; 

Btokoe  V.  Cowan,  29  Beav.  687 ; 

Faieke  v.  Scottish  Imperial  Innuranee  Company, 
57  L.  T.  Bep.  39 ;  34  Ch.  Div.  234, 244 ; 

Dolby  V.  India  and  London  Life  Amwrance  Com- 
pany,  15  C.  B.  365. 

Clare  in  reply.  ^^  ^  ^^ 

July  31. — The  judgment  of   the   court   was 
delivcoed  by 

Lord  Alybsbtonb,  M.B. — This  is  an  appeal 
from  Wright,  J.  He  has  decided  that  the  trustee 
in  bankruptcy  of  Mr.  Oartmell  Harrison  is  entitled 
by  virtue  of  the  payment  of  certain  premiums  by 
the  bankmpt  to  a  share  of  the  policy  monevs 
payable  upon  the  death  of  the  bankmpt.  The 
following  are  the  material  facts :  [His  Lordship 
then  stated  the  facts  set  out  above,  and  con- 
tinued :]  The  case  is  by  no  means  free  from  diffi- 
culty. A  case  may  easilv  arise  in  which  the- 
moneys  paid  to  effect  a  policy  within  ten  years  of 
the  date  of  the  bankraptcy,  which  policy  has  been 
taken  out  and  settled  within  that  period,  mi^ht 
be  held  to  be  a  settlement  within  the  47th  section. 
On  the  other  hand,  we  think  it  is  clear  from  the 
decided  cases  that  if  money  paid  by  the  bankrupt 
was,  in  fact,  (mly  money  advanced  to  enable  the 
premiums  to  be  paid  it  would  not  of  necessity 
constitate  a  settlement  because  the  payment  had 
been  made  within  the  ten  years.  The  question  in 
this  case  is,  within  which  category  these  pavmenta 
fall.  We  are  of  opinion  that  no  part  of  tne  pay- 
ments can  be  regarded  as  bemg  settlements 
within  the  47th  section.  The  policies  were  settled 
as  far  back  as  1877,  the  poboies  having  already 
been  in  existence  for  some  years,  and  the  pay- 
ments made  by  the  bankrupt  were  payments 
made  to  the  insurance  company  to  prevent  the 
lapsing  of  tins  policies.  The  view  taken  by  the 
learned  judge  seems  to  have  been  that  each  pay- 
ment of  premium  secured  a  certain  part  of  the 
money  assured  by  the  policy.  We  cannot  take 
this  view.  The  whole  of  the  premiums  were  paid 
for  the  continuance  of  the  policy  and  no  propor- 
tionate part  of  the  moneys  payable  under  the 
policies  is  represented  by  tJie  pajrment  of  any 
partionlar  premium.  Nor  do  we  tlunk  the  actual 
amounts  paid  for  premiums  can  l>e  mgaxdeA  as 
settlements   within   the   meaning   of   the   47th 
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seotiott.  The  amoontB  ao  paid  were  not  intended 
to  be  earmarked  or  kept  separate,  nor,  aa  we  have 
aaid,  can  they  now  be  aaid  to  be  represented  bj 
any  tpedfio  amount.  We  think  the  amounts 
most  oe  treated  aa  paid  by  the  hankmpt  to  keep 
up  the  polioy  as  between  nimself  and  the  insnr- 
anoe  company,  or  as  moneys  paid  to  enable  the 
tnistees  to  keep  the  polior  alive.  For  this  reason 
■m  an  at  opinion  that  the  trustee  of  the  bank- 
rapt  is  not  entitled  to  any  part  (d  Um  moneys 
paid  by  the  insurance  oompamy,  and  that  tms 
appeal  should  be  allowed. 

Solicitors:   Heuritoti  and  PoweU;  Black  and 
Mou. 


HIGH    COURT   OF  JUSTICE. 

OHANOEET  DIVISION. 
Jan.  27,  Mareh  1,  6,  and  April  5. 
(Before  STiSLiHa,  J.) 
Jacob  v.  Dowh.  (a) 
LmMord  and  fenowi — Ltaie — Covenant  to  hwld 
wtfttn  ,/!«•({  <m«— IFatvsr  of  brsokA — GovenaiU 
to  rmair — Implied  duty  to  huUd — Continuing 
brtaek — Stctiutory  notice  of  breach  of  covenant — 
Inn^fieieney  of  noMoe — Conveyantxng  oinA  Law 
(^Property  Aet  1881  (44  <ft  45  Vict.  e.  41),  f.  14. 

Where  a  Ua*e  contained  a  covenant  to  erect  certain 
buHdingtieiOUnafixed  time  and  dUo  a  covenant 
"at  aU  HmM  to  keep  in  repair  the  meuaagee  to 
to  he  erected,"  the  Uttee  had  failed  to  erect  the 
buHdATigs,  but  the  leseor  had  received  rent  from 
the  lessee  after  the  expiration  of  the  time  fixed 
for  building.  The  lessor  hamng  served  upon 
the  lessee  a  notice  under  the  Conveyancing  Act 
1881  complaining  of  the  hreaeh  of  the  buUding 
eovenant,  but  mcAing  no  mention  of  th«  repairing 
covenant: 

Held,  that  the  building  covenant  could  only  be 
broken  once,  and  such  breach  had  been  waived 
by  the  tubtequsnt  acceptance  of  rent ;  that  the 
repairing  covenant  imposed .  an  cibligaltion  to 
erect  the  buildings,  if  not  completed  within  the 
period  prescribed,  the  breaeh  (f  which  was  con- 
tinuing, but  that  the  lessor's  noHee  was  insuffi- 
cient because  it  did  not  refer  to  the  repairtttg 
covenant. 

Coward  v.  Qregorj  (15  L.  T.  Bep.  279 ;  L.  Bw. 
2  C.  P.  1S3)  followed. 

This  was  an  action  in  which  the  plaintiff  sought 
to  recover  possession  of  a  piece  of  land  and  two 
houses  boUt  upon  it,  held  by  the  defendants  under 
a  lease,  by  reason  of  an  alleged  breach  of  covenant 
therein  contained. 

By  a  lease  dnted  the  4th  June  1894  and  made 
between  Evan  Jacob  Harris,  a  person  of  unsound 
mind  acting  by  his  committee,  of  the  one  part 
*ad  tlie  defendants  of  the  other  part,  after 
ndtinc  the  will  of  the  lessor's  father,  and  that 
Bvaa  Jacob  Harris  was  seised  of  and  absolutely 
entitled  as  tenant  for  life  in  possession  to  the 
messnages  and  premises  afterwards  described  and 
intended  to  be  demised  and  that  under  the  will  he 
was  empowered  as  tenant  for  life  to  appoint  by 
*ay  of  lease  for  any  term  not  exceeding  twenty- 
one  years  tiie  real  estates  devised  by  the  will,  and 
also  netting  the  order  of  the  master  in  lunacy 
lasBaniag  the  lease,  the  lessor  dennised  a  piece 

M)  Baportad  bj  Q.  BmDALL,  Kaq.,  BtRtatar«(-Law. 


or  parcel  of  land  containing  an  area  of  1162 
square  yards,  or  thereabouts,  s  ituate  in  Working- 
street,  Oardift,  together  with  four  messuages  or 
dwelling-houses  erected  thereon  and  the  ont- 
buUdings  tiiereto  adjoining. 

And  alio  fnll  lioanoe  and  suthoritr  for  the  lesseon  at 
any  time  or  timea  within  twelve  montha  from  the  date 
of  these  pnsenti  to  pnll  down  the  laid  meaanage  and 
premises  and  oatbnildinga  oonneotad  therewith  and  to 
remove  and  dispose  of  for  their  own  naa  the  materiala 
thereof  and  at  any  time  within  twelve  montha  from  the 
date  of  theae  preaanta  toereot  on  tiieaaid  plot  of  gionnd 
good  and  anbatantial  meaanagea,  ahopa,  and  dwelling- 
honaea  in  aooordanoe  in  every  reai>eot  with  the  oovenant 
in  that  behalf  thereinafter  oontained, 

Unto  the  lessees  for  the  term  of  twenty-one 
years  &om  the  27th  Nov.  1893,  at  a  yearly  rent 
of  110!.,  payable  quarterly  on  the  27th  Feb.,  the 
27th  May,  the  27th  Aug.,  and  the  27th  Nov.  in 
every  year. 

Then,  after  the  usual  covenants  to  pay  the  rent 
reserved  and  other  charges,  came  a  building 
covenant  by  the  lessees  in  the  following  terms  : 

And  will  within  the  apaoe  of  twelve  oalandar  montha 
at  the  moat  from  the  date  of  theae  preaenta  eraot  and 
bnild  and  oompletely  finiah  fit  for  habitation  and  nae  opon 
the  aaid  pieoe  of  land  in  a  anbatantial  and  workmanlike 
manner  with  the  beat  materiala  of  their  asveral  Idnda 
and  in  oonf ormity  in  every  reapeot  wiUi  plans,  eleva- 
tiona,  seotiona,  and  apeoifloattona  which  ahall  have  been 
previonaly  approved  of  and  aigned  by  the  leaaor  and  hii 
anrvsyor  and  under  hia  inapeotion  and  to  the  aatiafao- 
tiOD  of  anoh  anrveyor  shops,  measnagea,  or  dwelling- 
hoaaea  with  proper  and  aniUble  ontbnUdinga  and  ao 
forth,  and  ahall  expend  in  building  anoh  meaanages  and 
premiaea  not  leaa  than  the  anm  of  85001. 

And,  a  little  further  on,  came  a  repairing  cove- 
nant, which  ran : 

And  alao  wUl  at  all  timea  during  the  aaid  term  keep 
Uie  aaid  meaanagea  and  premiaea  ao  to  be  ereoted  aa 
af  oreaaid  in  good  and  anbatantial  repair  and  the  aame 
in  good  and  anbatantial  repair  deliver  np  to  the  leaaor  at 
the  expiration  or  aooner  determination  of  the  aaid  term. 

Then  followed  the  usual  covenants  to  paint  the 
outside  and  inside  of  the  premises,  to  contribute 
a  fair  proportion  of  the  expenses  of  repairs  to 
party  walls  and  dra^  common  to  cuijaoent 
houses,  to  permit  the  lessor  at  stated  times  to 
enter  and  view,  and,  if  necessary,  repair  "the 
demised  premises,"  and  to  insure. 

Then,  after  certain  negative  covenants,  came 
the  proviso  for  re-entry,  miich  provided  that 

If  the  said  yearly  rent  of  1101.  or  any  part  thereof 
shall  be  in  arrear  for  the  apaoe  of  twenty-one  days  next 
after  any  of  the  days  whereon  the  aame  onght  to  be 
paid  aa  aforeaaid,  whether  the  aame  ahall  or  ahall  not 
have  been  legally  demanded,  or  if  there  ahall  be  any 
breaoh  or  non-obaervanoe  of  any  of  the  leaaeea'  oove- 
nanta  hereinbefore  contained,  then  and  in  any  of  the  aaid 
cases  it  ahall  be  lairfnl  for  the  leaaor  at  any  time  there- 
after into  and  npon  the  aaid  demised  premiaea  or  any 
part  thereof  in  the  name  of  the  whole  to  re-enter  and 
the  Bame  to  have  again,  repoaaeaa,  and  enjoy  aa  in  hia 
former  estate. 

Then  followed  the  usual  covenant  for  quiet 
enjoyment  on  the  part  of  tbe  lessor,  and  a  declara- 
tion defining  "the  lessor"  to  include  his  successors 
in  title  and  assigns. 

The  lease  havmg  been  duly  granted,  the  leesees 
failed  to  erect  the  buildings  within  the  period 
sidpulated;  and,  in  fact,  they  never  were  ereoted 
at  all.  ^  I 
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On  ihe  20t}i  June  1895  a  letter  was  written  by 
the  aolioitors  of  the  lesBor  to  the  defendaote,  com- 
plaining of  the  breach  of  covenant  by  the  non- 
erection  of  the  buildings,  this  fact  showing  that 
the  breach  was  well  Imown  to  the  agent  of  the 
lessor. 

Notwithstanding  this,  the  rent  which  fell  doe  on 
the  27th  Aug.  18^  was  paid  by  the  d^Eendants, 
and  was  accepted  on  behalf  of  uie  lessor. 

On  the  22nd  Nov.  1895  Evan  Jacob  Harris 
died,  and  the  plaintiffs  became  entitled  in  posses- 
sion to  the  reversion  in  expectancy  of  the  lease 
(the  rent  which  accrued  due  subsequently  to  the 
27th  Aug.  1895  was  paid  and  received  without 
prejudice,  so  that  no  question  arose  as  to  that). 

On  the  11th  A.ug.  1898,  after  some  corre- 
spondence, the  plaintiffs  served  a  notice  upon  the 
defendants  onder  sect.  14  of  the  Conveyanoine 
Act  1881.  It  was  addressed  to  them  as  lessees  of 
Nos.  9,  10,  11,  and  12,  Working-street,  Cardiff, 
under  an  indcnitare  of  lease  dated  the  4th  June 
1894,  and  stated: 

We  hereby  give  yon  notioe  as  f  oUowi :  (1)  The  above- 
mentioDed  lease  oontained  a  oovenant  on  tiie  part  of  the 
lesiees  that  the  leaeees  wonld  within  the  space  of  twelve 
calendar  months,  Ac.  [the  bnildiny  covenant  is  here  eet 
out,  bnt  no  reference  is  made  to  the  repairing  covenant] . 
(2)  The  laid  covenant  has  been  broken,  and  the  par- 
tionlar  breach  which  is  complained  of  ia  that  no  (hop, 
messnage,  or  dwelling-honse  has  been  erected  on  the 
said  piece  of  land.  (3)  We  hereby  reqnire  yon  to  remedy 
the  said  breach  by  proceeding  to  eieot  buildings  on  the 
said  piece  of  land  in  the  manner  prescribed  by  the  laid 
oovenaut. 

The  4th  and  5th  paragraphs  of  the  notioe  were 
in  the  usual  form,  threatening  an  action  for  re- 
entry on  non-compliance  by  the  lessees,  aAd  claiming 
a  sum  of  money  lor  costs. 

On  the  5th  Nov.  1898  the  writ  in  the  action 
was  served,  and  on  the  6th  Dec.  the  statement  of 
claim  was  delivered,  which  also  set  out  the  building 
covenant,  but  made  no  mention  of  the  repairing 
covenant.  The  plaintiffs  claimed :  (1)  A  declara- 
tion that  the  defendants  had  not  finished 
buildings  on  the  land  within  the  meaning  of  the 
covenant;  and  (2)  to  recover  possession  of  the 
demised  premises  and  mesne  profits.  By  their 
defence,  delivered  on  the  22na  Dec.,  the  defen- 
dants pleaded  (par.  2)  that  the  plaintiffs  had 
waived  any  breach  of  the  covenant  to  erect  the 
buildings  on  the  demised  premises  prior  to  the 
notice  of  the  11th  Aug.  1898  by  accepting  rent 
from  the  defendants  accrued  due  subsequent  to 
such  breach  of  covenant  with  notice  tnat  the 
covenant  had  not  been  performed,  and  (par.  3) 
that  the  defendants  were  still  willing  to  rebuild 
the  demised  premises  in  accordance  with  the 
provisions  of  the  lease,  and  had  submitted  a  plan 
of  such  proposed  buildings  to  the  plaintifEs,  bnt 
the  plaintiffs  had  refused  to  consider  such  plan. 
And,  alternatively,  they  counter-claimed  for  relief 
against  forfeiture  of  the  lease. 

Jenkins,  Q.C.  and  A.  8t  John  CUrke  for  the 
plaintiffs. — There  has  been  a  clear  breach  of  the 
building  covenant,  for,  as  to  the  limit  of  twelve 
months,  time  is  not  of  the  essence  of  the  con- 
tract, and  there  is  a  continuing  breach  ustil  the 
bnildl^^  are  erected.  We  admit  that  unless  the 
building  covenant  be  continuing,  the  breach  has 
been  waived  by  subsequent  acceptance  of  rent ; 
but,  even  if  that  be  so,  we  say  that  an  implied 
covenant    to  build,   unlimited  in  time,  is  to  be 


deduced  from  the  covenant  to  repair  the  buildings 
"  so  to  be  erected." 

X<uterby  v.  Sainton,  9  B.  ft  C.  505  ;  6  Bing.  644 ; 

Btnnett  v.  Herring,  3  C.  B.  N.  S.  870  ; 

Claris  V.   Olatgouj  Atiuram.ce  Company,    1  Maoq. 

H.  L.  Caa.  668  ; 
Payne  v.  flatne,  16  If .  &  W.  541 ; 
Proudfoci  v.  Bart,  63  L.  T.  Bep.  171 ;  25  Q.  B.  Div. 
42. 

And  that  covenant  is  continuing,  and  has  not 
been  waived. 

Upjohn,  Q.O.  and  Kenyan  Parker  for  the  defen- 
dants.— For  a  continuing  breach  you  must  have 
a  continuing  covenant,  but  the  building  covenant 
is  not  continuing : 

Coward  v.  Gregory,  15  L.  T.  Bep.  279  ;  L.  Bep.  2 
C.  P.  158. 

It  was  broken  once  for  ail  on  the  4th  June  1895, 
when  the  period  of  twelve  months  expired,  and 
this  breach  has  been  waived  (1)  by  subsequent 
acceptance  of  rent  due  the  27th  Aug.  1895 ;  and 
(2)  by  conduct,  as  shown  by  the  correspondence,  in 
treating  the  lease  afterwards  as  still  subaisting. 
Our  licence  to  pull  down  the  existing  btdldinss 
was  expressly  limited  to  twelve  months.  As  to  the 
repairing  covenant,  the  covenant  to  repair  the 
new  buudings  does  not  arise  till  they  are  oom- 
pleted.  In  ctarh  v.  Ohugow  Axsviranee  CompatHf 
and  Payne  v.  .Hiotne  (vhi  sup.)  the  further  cove- 
nant arose  simply  by  construction,  which  is  not 
the  case  here;  and  no  unlimited  covenant  can 
here  arise  by  implication,  as  in  the  other  cases 
cited,  because  there  is  an  express  covenant  in  the 
lease  limited  in  time  and  expretaum  faeit  eeatart 
taoiiwrn,: 

Dawet  V.  Treadweli,  45  L.  T.  Bep.  118 ;  18  Ch.  Siv. 

354. 
Bat,  even  if  snch  continuing  covenant  could  he 
establiehed,  the  plaintiffs  must  fail  because  their 
notice  under  the  Conveyancing  Act,  s.  14,  is  in- 
sufficient, inasmuch  as  it  contains  no  reference  to 
the  repairing  covenant  or  to  any  such  implied 
covenant: 

Fletcher  v.  Noakei,  76  I.  T.  Bep.  107;  (1897)  1  Cb. 

371 J 
Hortey  Estate  Limited  v.    Bteiger,  80  L.  T.  Bep. 

857 ;  (1899)  2  Q.  B.  79. 

They  also  cited 

Taylor  V.  Caldwell,  8  L.  T.  Bep.  356 ;  S  B.  &  S. 
826. 
Jenhini,  QG.  in  reply. — The  objection  to  the 
form  of  our  notioe  is  merely  technical.  The 
notice  was  sufficient,  inasmuch  as  it  draws  the 
defendants'  attention  to  the  acts  constituting  the 
breach  of  covenant,  and  gives  them  a  chance  of 
complying,  which  is  all  that  is  required  to  prevent 
unfair  forfeiture  mider  sect.  14  of  the  (xinvey- 
anoing  Act  1881.  Cur.  adr>.  vuU. 

Stirlino,  J.  (after  stating  the  facte  of  the  case 
as  above  set  out,  continued  as  follows :)— The 
first  question  is  whether  there  is  a  continuing 
breach  of  any  of  the  covenante  in  the  lease. 
That,  of  course,  is  a  question  of  construction  of 
the  document  itself.  For  the  plaintifh  it  was 
contended  that  the  bnildine  covenant  was  in  snb- 
stence  one  for  the  erection  of  these  houses,  and  that 
the  period  of  twelve  months  mentioneii  in  the 
lease  was  not  of  the  essence ;  and,  further,  that, 
at  all  events,  there  was  a  continuing  breach  o 
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the  repairing  covenant.  For  the  defendants  it 
was  said  that  the  building  covenant  was  com- 
pletely broken  at  the  end  of  the  period  of  twelve 
numths  specified,  and  that  the  repairing  covenant 
did  not  applv  imleaa  and  nntil  the  new  houses 
were  baUt.  First,  as  regards  the  building  cove- 
nant, a  very  similar  point  was  raised  in  the  case  of 
BmneU  v.  Herring  (3  0.  B.  N.  S.  370),  bat  was  not 
there  decided,  though  the  view  contended  for  on 
behalf  of  the  plaintiffs  seems  to  have  foond 
favour  with  some  of  the  learned  judges.  It  was, 
however,  held  in  the  subsequent  case  of  Coward 
V.  Qngvry  (15  L.  T.  Eep.  279  j  L.  Eep.  2  0.  P. 
153)  that  a  covenant  forthwith  to  put  the  demised 
property  into  good  and  tenantable  repair  could 
(mly  be  broken  once.  In  my  judgment  that  is 
eqiudly  trae  of  the  building  covenant  in  the 
present  case,  and  I  come  to  that  conclusion  the 
moie  readily  by  reason  of  the  opinion  which  I 
have  formed  and  which  I  am  about  to  express 
with  reference  to  the  repuring  covenant.  Now, 
a  covenant  to  keep  in  good  repair  imposes  an 
obligation  to  put  in  repair  premises  which  at  the 
time  of  the  demise  were  not  in  repair ;  that  has  been 
often  decided — in  Payne  v.  Haine  (16  M.  &  W. 
5ti)  and  Froudfoot  v.  Hart  (63  L.  T.  Rep.  171 ;  26 
Q.  B.  Div.  42).  It  also  imposes  an  obligation 
to  rebuild  the  demised  premises  if  they  are 
destroyed  by  fire  during  the  term,  as,  for  example, 
in  BvUoek  v.  Dommitt  (6  Term  Bep.  650)  and 
Clark  V.  GloMgow  Asnuranee  Company  (1  Macq. 
H.  L.  Cas.  668).  In  Bennett  v.  Herring 
[vbi  tup.)  a  lease  contained  covenants  by  the 
lessee  to  complete  within  two  months  two 
metsnages  described  as  having  been  lately 
erected,  and  "  to  keep  the  said  messuages  and 
prenuses  in  repair  during  the  term."  The  mes- 
inages  were  never  completed,  and  it  was  held  that 
there  was  a  breach  of  the  covenant  to  repair,  but 
it  is  to  be  observed  that  in  that  case  the  covenant 
related  to  messuages  which  are  treated  as  being  in 
existence  though  not  complete  at  the  time  of  the 
daniie.  None  of  those  authorities  completely 
ODvers  the  present  case,  but  they  go  far  to  show 
that  such  covenant  imposes  an  obligation  to  do 
anything  which  may  be  necessary  in  order  that 
(he  premises  may  be  found  during  the  term  in 
existence  and  in  a  proper  state  of  repair.  Here 
the  covenant  is  not  to  keep  in  repair  the  said 
neasnages  if  and  when  erected,  but  "  the  said  mes- 
mage  and  premisee  so  to  be  erected  as  aforesaid  " 
—words  which  seem  to  me  to  refer  simply  to  the 
natnreand  character  of  the  messuage  and  mre- 
nisee,  and  not  to  the  time  of  their  erection.  The 
ot^jeet  of  the  covenant  is  to  secure  that  at  all 
proper  times  the  messuage  referred  to  shall  be  in 
proper  repair,  and  in  my  opinion  the  covenant 
imposes  an  obligation  to  do  all  things  necessary 
for  that  porpoae — including  the  erection  of  the 
BWBsnages,  if  not  completed  within  the  period 
pnsoriMd  in  the  building  covenant.  If  this  be 
oot  80,  it  seems  to  me  that  the  lessee  by  omitting 
to  perform  the  building  covenant  might  prac- 
mllj  escape  from  the  obligations  of  the  lease.  In 
i>7  judgment,  therefore,  there  is  no  continuing 
tiieach  of  the  building  covenant,  but  there  is  a 
oratinauig  breach  oi  the  i-epairing  covenant. 
"0»  being  so,  the  question  arises  whether  the 
»otioe  under  the  Conveyancing  Act  is  sufficient. 
Now,  the  Conveyancing  Act  prescribes  in  sect.  14 : 
"A  nght  of  re-entry  or  forfeiture  under  any 
proviso  or  atapnlation  in  a  lease,  for  a  breach  of 


any  covenant  or  condition  in  the  lease,  shall  not 
be  enforceable,  by  action  or  otherwise,  unless  and. 
until  the  lessor  serves  on  the  lessee  a  notice  speci- 
fying the  particular  breach  complained  of."  The 
form  of  the  notice  required  was  considered  by  the 
Court  of  Appeal  in  a  case  of  Horsey  Estate  Limited- 
V.  Sieiger  (80  L.  T.  Rep.  857 ;  (1899)  2  Q.  B.  79). 
and  the  Lord  Chief  Justice,  who  delivered  the 
judgment  of  the  court,  says  this  (L.  T.  Rep. 
at  p.  860 ;  L.  Rep.  at  p.  91) :  "  To  determine  the 
character  of  the  required  notice,  what  it  shall 
contain  and  when  it  ought  to  be  given,  it  is 
neoessary  to  consider  the  scope  of  sect.  14  of  the- 
Act  of  1881  as  a  whole.  The  object  seems  to  be 
to  require  in  the  defined  cases  (1)  that  a  notice 
shall  precede  any  proceeding  to  enforce  forfeiture ;. 
(2)  that  the  nonce  shall  be  such  as  to  give  the 
teiaant  precise  information  of  what  is  alleged 
against  nim,  and  what  is  demanded  from  hun ;. 
and  (3)  that  a  reasonable  time  shall,  after  notice, 
be  allowed  the  tenant  to  act  before  an  action 
is  brought.  The  reason  is  clear;  he  ought  to 
have  the  opportunity  of  considei-ing  whether 
he  can  admit  the  breach  alleged;  whether  it  is- 
capable  of  remedy;  whether  he  ought  to  offer 
any  and,  if  so,  what  compensation  ;  and,  finally, 
if  the  case  is  one  for  relics,  whether  he  ought,  or 
ought  not,  promptly  to  apply  for  such  relid.  In 
short,  the  notice  is  intended  to  give  to  the  person 
whose  interest  it  is  sought  to  forfeit,  the  oppor- 
tunity of  considering  his  position  before  an  action 
is  brought  against  him."  In  the  present  case  the- 
plaintiffs  were  not  in  a  position  to  rely  on  the 
breach  of  the  building  covenant,  for  that  breach 
had  been  waived  by  acceptance  of  rent.  There- 
is  a  continuing  breach,  in  my  opinion,  as  I  before 
said,  of  the  repairing  covenant,  but  this  is  not 
mentioned  «ther  in  me  notice  or  the  statem^t  of 
claim.  Under  those  circumstances,  in  my  judg- 
ment the  notice  was  not  sufficient.  I  think  that 
the  defendants  were  entitled  to  rely  on  their  def enoe- 
to  the  breach  of  the  building  covenant,  and  that,  if 
the  plaintiffs  desired  to  insist  on  the  continuing 
breach  of  the  repairing  covenant,  they  ought  to 
have  given  the  defendants  notice  thereof — all  the- 
more  that  it  is  not  without  difficulty  that  I  hare- 
arrived  at  the  conclusion  already  expressed. 
The  result  is  that  the  action  fails,  and  must  b» 
dismissed. 

Solicitors  for  the  pliuntiffs,  Warriner  and  Co.r 
agente  for  W.  Linden  Moore,  Newport,  Mon. 

Solicntors  for  the  defendante,  Vowling,  Bolam, 
and  Co.,  agente  for  Doioning  and  Handeocky 
Cardiff. 


QUEEN'S  BENCH  DIVISION. 

Tuesday,  May  15. 

(Before  Ridley  and  Bioham,  JJ.) 

BsowN  AND  Co.  Limited  (apps.)  v.  AasEsaMENT 

COHKITTKB  OF  THE  BOTHEBHAM  UnION   AND 

Chttbchwabdens  and  Gvbbsebbs  of  thjd 
Pabibh  of  Dalton  (reaps.),  (a) 

SetUmg — Qoal  wtine — Gross  and  rateable  values— 
Underground  roads  and  airways — Expenses  of 
keeping  in  repair  —  Working  expenses  or 
"  repairs  " — Deduction  of,  from  gross  value- 
Parochial  Assessments  Act  1836  (6  d^  7  WiU.  4, 
c.  96),  8. 1. 

In  rating  a  eoal  mine  to  poor  rate  the  annual 

(a)   Baported  b;  W.  W.  Okb,  San.,  Barriatar-kt-Law. 
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ei^penses  properly  incurred  in  keeping  in  repair 
the  permanent  main  underground  roads  and 
airviays — their  maintenance  in  proper  repair 
being  neceeeary  to  m,ainiain  the  coal  mine  in  a 
state  to  command  the  rent — are  not  working 
empentes  of  the  mine,  hut  are  "  repairs  "  within 
tlu  meantng  of  sect.  1  of  the  Faroehial  Assess- 
ments Act  1836,  and  are,  therefore,  under  that 
section,  to  be  deducted  from  the  gross  estiTnated 
rental  in  arriving  at  the  rateable  value  on 
which  the  rate  is  to  be  made. 

A  coal  mine  extended  underground  into  the  parish 
of  D.,  the  shafts  or  pits  for  raising  the  coal 
being  in  another  parish  and  not  in  the  parish  of 
D.  The  part  of  the  mine  in  the  parish  of  D. 
consisted  of  the  permanent  mam  roads  for 
conveyina  tne  coat  from  the  working  places  to 
the  shafts,  the  permanent  main  airways  for 
ventilating  the  m,ine,  the  working  places  at  the 
fctee  cf  the  coal,  and  the  temporary  roads.  The 
owners  of  the  m,ine,  who  wader  thexr  lease  paid  a 
royalty  rent  for  the  coal  obtained,  incurred  an 
annuat  empmditwre  in  keeping  in  repair  these 
permanent  main  roads,  airways,  &e.,  and  such 
expenditure  was  necessary  to  maintain  the  mine 
in  a  state  to  command  the  rent. 

Held,  that,  in  rating  that  part  of  the  mine  which 
was  within  the  parish  of  D.,  the  expenses  so 
incurred  in  keeping  in  repair  the  permanent 
roads,  airways,  ic,  were  "  repairs,"  and  were  to 
be  deducted  from  the  gross  estimated  rental  in 
arriving  at  the  rateable  value. 

Case  stated  by  the  Qoarter  Sessions  for  the  West 
BidiDg  of  the  Goontj  of  York  held  at  Sheffield  on 
the  30th  June  1899. 

Upon  an  appeal  by  the  appellants,  John  Brown 
and  Go.  Limited,  aetdnat  a  certain  rate  or 
assessment  made  for  the  relief  of  the  poor  of  the 
parish  of  Dalton  within  the  Union  of  Botherham 
on  the  9th  May  1898,  as  follows : 

Name  of  ooonpier,  John  Brown  and  Co.  Limited ; 
Name  of  owner,  John  Brown  and  Co.  Limited ; 
Beeoription  of  property,  ooal  mine ; 
Name  or  sitaation  of  property,  Aldwarke ; 
Groaa  eatimated  rental,  8841. ; 

Bateable  Talne  of  building  and  oUier  hereditaments, 
8841.; 

which  appeal  came  on  for  hearing  at  the 
general  qoarter  sessions  of  the  peace  held  at 
Sheffield  for  the  West  Biding  of  the  County  of 
York,  upon  hearing  coanBel  for  both  parties,  the 
court  allowed  the  appeal,  and  ordered  uie  rateable 
value  of  the  hereditaments  to  be  reduced  from 
8842.  to  3562.,  subject  to  this  special  case. 

The  appellants  were  the  owners  of  a  certain 
coal  mine  situate  within  the  Botherham  Union, 
and  known  as  the  Aldwarke  Main  Golliery.  The 
shafts  or  pits  for  raising  the  coal  worked  in  the 
coal  mine  were  situate  in  the  pariah  of  Bawmarsh 
in  the  nnion,  but  the  coal  mine  extended  under- 
ground into  sereral  other  parishee  within  the 
union,  and,  amongst  others,  into  tiiB  parish  of 
Dalton. 

The  part  of  the  ooal  mine  within  the  parish  of 
Dalton  and  occupied  by  the  appellants  consisted 
of  (1)  the  permanent  main  roaos  which  must  be 
maintainea  so  long  as  there  is  any  ooal  left  to  be 
got  within  their  area  or  district,  or  for  so  long  as 
the  coal  mine  is  worked,  as  the  circumstances  may 
require,  and  many  of  which  are  laid  with  rails  for 
the  purpose  of  conveying  the  coal  when  gotten  to 


the  shafts ;  (2)  the  permanent  main  airways  which 
must  also  be  so  maintained  and  which  are 
necessary  for  the  ventilation  of  the  mine,  and 
without  which  the  mine  could  not  be  worked  at 
all ;  (3)  the  working  placee  at  the  face  of  the  ooal 
at  which  the  coal  is  hewn  or  gotten,  and  for  which 
ooal  a  rent  or  royalty  is  paid  according  to  the 
terms  of  the  lease  and  according  to  the  quantity 
gotten  per  aTinmin  ;  (4)  the  temporary  roads  or 
"  gates  leading  from  such  workinK  places  to  the 
permanent  main  roads.  The  appeUants  did  not 
occupy,  and  they  were  not  ratea  for,  any  surface 
land,  surface  pl^t,  shafts,  buildings,  or  machinery 
within  the  parish  of  Dalton. 

After  ^e  making  of  the  rate  the  appellaats, 
having  made  objection  to  the  same,  duly  served 
the  respondents  with  notice  of  appeal  against 
the  rate,  which  notice  was  annexed  to  this 
case. 

Prior  to  the  hearing  of  this  appeal  the 
appellants  on  the  8th  Jane  1899  gave  notice  to 
the  respondents  that  they  would,  for  the  puipoaes 
of  this  appeal  only,  accept  as  correct  the  aooTO- 
mentioned  gross  estimated  rental  of  the  heredita- 
ments— namely,  8842. — and  that  they  would  claim 
that  deductions  should  be  made  therefrom  in 
order  to  arrive  at  the  rateable  value  of  the  same^ 
as  daimed  in  their  notice  of  appeal,  namely,  that 
the  deductions  required  by  law,  particularly  by 
sect.  1  of  6  &  7  Will.  4,  o.  96.  and  sect.  15  of  25  & 
26  Yict.  c.  103,  to  be  made  from  the  gross 
estimated  rental  of  the  hereditaments  have  not 
been  sufficiently  or  correctly  made. 

Upon  the  hearing  of  the  appeal  the  above  gross 
estimated  rental  was  therefore  admitted,  and  it 
was  claimed  that  the  sum  of  5282.  should  be 
deducted  therefrom  in  order  to  arrive  at  the  tne 
rateable  value. 

It  was  proved  before  the  justices  that  the 
appellants  had  incurred  an  annual  expenditure 
to  that  amount  in  keeping  in  repair  the  permanent 
main  roads  and  permanent  main  airways  in  that 
part  of  their  coal  mine  within  the  parish  of 
Dalton,  and  it  was  also  proved  that  the  mainten- 
ance in  proper  repair  oi  these  permanent  main 
roads  and  permanent  main  airways  as  parts  of 
these  roads  was  necessary  to  maintain  the  ooal 
mine  in  a  state  to  command  such  gross  rent. 

The  appellants  contended  that  they  were 
entitled  to  deduct  the  above  sum  of  5282.  m  order 
to  arrive  at  tiie  rateable  value,  as  they  contended 
that  the  hereditament  in  their  occupation  and 
called  "ooal  mine"  in  the  rate  comprised  and 
oonsisted  of  these  permanent  main  roads, 
permanent  main  airways,  temporai7  roads  or 
p,tes,  and  working  places  in  this  parish,  and  that 
it  would  be  impossible  to  work  the  coal  mine  and 
get  ooal  therein  without  incurring  this  expense  in 
maintaining  the  hereditament  in  a  state  to  com- 
mand the  said  gross  rent. 

The  respondents  admitted  that  some  such  ex- 
pense was  neoessarily  incurred,  but  contended  that 
the  above-mentioned  sum  was  not  a  proper  dedno- 
tion  in  law,as  i^e  hereditament  called  "  coal  mine  " 
in  the  rate  comprised  merely  the  seams  of  coal 
and  the  working  places  and  not  the  roads  or 
approaches  thereto,  and  that  the  rental  paid  to 
the  landlord  of  the  mines  was  only  for  the  riffht 
to  win  and  get  the  coal,  and  that  in  connech<ni 
with  such  hereditament  there  were  no  repairs  or 
other  expenses  which  could  be  made  the  subject 
of  deduction  nnder  the  statutes. 
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It  was  farther  contended  by  the  respondents 
that,  even  if  the  rated  hereditament  comprised 
sach  loads  or  approaches  within  the  parisli,  the 
cost  of  maintaining  them  was  aa  ordinary  trade 
expense  connected  with  the  working  of  the  coal 
xoine,  and  not  of  the  natare  of  repairs  to  the 
hereditament  or  other  expense  capable  of  dednc- 
tion  nnder  the  statutes,  and  that  such  cost  would 
be  taken  into  consideration  and  deducted  before 
tiie  royalty  oould  be  fairly  ascertained. 

The  justices  in  quarter  sossions  held  that  the 
above-mentioned  sum  was  a  proper  deduction  in 
law,  and  they  allowed  the  appeal,  and  ordered  the 
rateable  vaJue  appearing  in  the  rate-book  to  be 
reduced  to  356i!  No  qaeation  of  amount  was 
involved  in  this  special  case,  as,  if  the  above  sum 
of  5282.  is  a  proper  deduction  in  law,  the  amount 
fixed  by  the  justices  was  to  be  deemed  correct ; 
bat,  if  such  expeose  could  not  legally  be  deducted, 
the  gross  estimated  rent  and  the  rateable  value  in 
tiie  rate  would  be  the  same. 

If  the  court  should  be  of  opinion  that  the  above 
deduction  is  not  a  proper  deduction  in  law  the 
order  of  quarter  sessions  was  to  be  quashed ;  if,  on 
the  other  hand,  the  court  should  be  of  opinion 
that  the  deduction  is  a  proper  deduction  in  law 
the  order  is  to  be  af&rmed. 

The  Paaxxshial  Assessments  Act  1836  (6  &  7 
Will.  4,  c.  96)  provides : 

Seot.  1.  Ko  rate  for  the  relief  of  the  poor  in  England 
ad  Wales  shall  be  allowed  by  any  jnstioes,  or  be  of  any 
fane,  whioli  shall  not  be  made  upon  an  estimate  of  the 
net  aonnal  value  of  the  several  hereditaments  rated 
timeonto;  that  ia  to  say,  of  the  rent  at  which  the 
ume  might  teaaonably  be  ezpeoted  to  let  from  year  to 
y«ar,  free  of  all  nsnal  tenant's  rates  and  taxes  and  tithe 
eommntatian  lentoharge,  if  any,  and  dednoting  there- 
from the  probable  average  annnal  ooat  of  the  repairs, 
inmaooe,  and  other  expenses,  if  any,  neoeasary  to 
■sintun  them  in  a  state  to  command  rach  rent.  Pro- 
vided always  that  nothing  herein  oontained  shall  be 
ooBitmad  to  alter  or  aSect  the  principles  or  different 
nlatiTe  liabilitiea,  if  any,  according  to  which  different 
Usda  of  horeditaments  are  now  by  law  rateable. 

The  Union  Assessment  Committee  Act  1862 
<25  ft  26  Vict  c  103)  provides : 

Seot  15.  The  gross  estimated  rental  for  the  pnipose 
of  the  schednls  to  this  Act  shall  be  the  rent  at  which 
tin  hereditament  might  reasonably  be  expected  to 
1st  from  year  to  year,  free  of  all  nsoal  tenant's  rates 
aid  taxes  and  tithe  oommatation  rentoharge,  if 
say.  Provided  that  nothing  herein  oontained  shall 
npaal  or  interfere  with  the  provisions  oontained  in 
iiu  first  section  of  the  said  Act  (6  &  7  Will.  4,  c.  06) 
ddning  tiie  net  annnal  valne  of  the  hereditaments  to  be 
rated. 

Swo  Young,  Q.C.  {Dittwmal  with  him)  for 
the  Botherhiuai  Union. — The  quarter  sessions 
«ne  wnmg  in  altering  the  rating  and  in  allowing 
the  deduction  for  repairs.  Our  first  contention 
before  the  justices,  that  "  coal  mine  "  comprised 
nurely  the  seams  of  coal  and  the  actual  face  of 
'•orking,  seems  to  be  disposed  of  by  the  finding 
of  the  justices  that  the  part  of  the  coal  mine  in 
tins  parish  consisted  of  the  permanent  roads,  air- 
ways, Sus.,  and  that  contention  we  do  not  now  put 
forWard.  The  sole  question,  therefore,  is  as  to  the 
repairs,  and  the  point  is  whether,  in  the  rating  of 
a  coal  mine  in  a  case  of  this  kind,  there  must 
oeoessarily  be  a  deduction  from  the  gross  esti- 
mated rental  so  as  to  arrive  at  the  rateable  value. 


In    the    parish    here  interested  there  were  no 
external  works,  no  shafts  or  engines  ;   there  was 
merely  the  coal  which  was    being  gotten   and 
the   underground    roads    leading   to  that   coal. 
Ordinarily  there  is  a  deduction  from  the  gpK>88 
estimated  rental — in  the  words  of  the  statute — 
of  the  "  repairs,  insurance,  and  other  expenses  " 
necessary  to  make  the  property  continue  to  com- 
mand the  rent,  and   the  result  is   the  rateable 
value,  and  it  could   not  be  contended  that  if 
there    were  such  repairs  they  ought  not  to  be 
deducted.       If    there    were    no    such    repairs 
they    ought   not   to    be    deducted.     The    only 
question,  therefore,  is  whether  these  expenses  in 
repairing    the    underground     roads,    &c.,    are 
"  repairs  "  within  the  meaning  of  the  Act,  or  are 
mere  working  expenses.    We  contend  that  they 
are  not  repairs  such  as  are  contemplated  by  the 
statute,    but    are    simply   working   expenses  of 
getting  the  coal,  and  ought  not  to  be  deducted 
from  the  gross  value.     Ordinarily  where  there  is 
a  tenant  who  pays  the  rent,  the  landlord  doing 
the  repairs,  the  gross  rental  would  be  the  rent 
the  tenant  pays,  and  from  that  there  would  be 
deducted  the  cost  of  the  repairs  by  the  landlord, 
and  the  difference  would  be  the  rateable  value. 
If  the  tenant  does  the  repairs,  then  the  rent  paid 
by  the  tenant  would  be  not  only  the  gross  but 
the  rateable  value  as  well,  because  the  tenant  in 
fixing  his  rent  pays  so  much  less  on  account  of 
having  to  do  the  repairs,  so  that  where  the  tenant 
does  all  the  repairs — as  in  this  case — the  rent  is 
the    rateable    value,    and   if    the    repairs    were 
deducted  from  the  rent   they  would  be    twice 
deducted.   That  is  the  present  case,  as  the  tenant 
of  the  mine  does  all  the  repairs  and   knows  he 
has  to  do  them  as  the  landlord  cannot  go  under- 
ground to  do  them,  and  therefore  the  rateable 
and  gross  values  are   the   same,   being  in  fact 
the  rent  paid,  and  as  a  matter  of  convenience 
the  rating  authority  take  that  rent  as  the  gross 
value,  and  say  that  from  that  there  is  to  be  no 
deduction  in  fixing  the  rateable  value.    A  coal 
mine  is  not  like  a  house ;  it  has  not  to  be  rebuilt 
or   repaired;    there  cannot  be   repairs,   thouzh 
there     may      be     expenses     in     Keeping     tna 
approaches      in     an      accessible      state.       For 
rating  purposes  it  is  similar  to  a  farm,  where, 
taking  the  surface  of  the  land  itself,  there  can  be 
nothing  in  the  nature  of  repairs.     The  hedges 
have  to  be  cut,  the  ditches  kept  open  and  cleaned, 
and  so  on,  but  these  things  are  not  repairs  ;  they 
are  part  of  the  working  expenses  of  the  farm.   So 
in  toe  case  of  a  mine  the  surface  of  the  roads 
upheaves,  the  roofs  fall  in,  and  the  roads  get  out 
of  order  and  have  to  be  swept,  and  the  expense 
of   putting  them  right  is  ptut  of  the  working 
expenses  of  the  mine.     [Bioham,  J. — ^The  case 
finds  that  the  tenant  made  an  annual  expenditure 
in  keeping  "  in  repair  "  these  main  roads  as  part 
of  the  mine.    Having  regard  to  the  questions  left 
to  us,  we  must  find  whether  these  expenses  are 
"  repairs  "  or  not.   A  road  is  made  by  taking  that 
coal  out.    The  working  expenses  of  getting  that 
coal  out  are  then  at  an  end.    There  are  no  more 
working  expenses  there,  but  for  the  purpose  of 
the  coal  mine  it  may  be  necessary  that  the  road 
so  made  should  be  kept  in  repair  for  the  purpose 
of  haula«e  or  for  other  purposes.    Then  how  can 
it  be  said  that  the  keepmg  in  repair  of  that  road 
is  part  of  the  working  expenses  Y    The  tenant  is 
working  nothing  there  ;  he  is  working  coal  some- 
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where  ehe,  and  is  hauling  that  coal  along  that 
road,  but  in  order  to  do  it  properly  he  has  to  keep 
that  road  in  repair.  The  statute  says  that  no  rate 
shall  be  allowed  unless  made  on  the  net  annual 
yalne,  and  that  yon  are  to  arrive  at  that  by 
deducting  certain  things  from  the  gross  estimated 
rental,  but  the  rating  authority  want  to  make  it 
apon  what  they  themselves  call  the  gross  esti- 
mated rental.]  These  expenses  are  part  of  the 
working  expenses  in  this  sense,  that  to  get  the 
coal  at  the  ur  end  you  have  to  incur  this  expense 
somewhere  else  in  keeping  the  roads  in  repair. 
By  the  Rating  Act  18^4  (37  &  38  Vict.  c.  54), 
8.  7,  in  the  rating  of  tin,  lead,  and  copper  mines, 
the  gross  and  rateable  values  are  to  be  the  same. 
It  is  the  simplest  way  of  calculating  the  rate,  as 
it  is  done  in  practice,  to  take  what  the  teniajit 
doing  the  repairs  pays,  and  put  that  down  as  both 
rateable  and  gross  value.  If  as  a  fact  these 
things  were  repairs  contomplatod  by  the  statnte 
we  agree  that  they  ought  to  be  deducted,  but  we 
say  they  were  not  repairs,  and  that  the  deduction 
was  improperly  made. 

'  Tindal  Atkinton.  Q.C.,  Boyle,  Q.C.,  and  Joseph 
Shaw  for  the  appellants.  Brown  and  Co.,  were 
not  called  upon  to  argue  in  support  of  the  order 
of  quarter  sessions. 

Ridley,  J. — ^I  do  not  think  that  this  case 
raises  any  general  question,  and  it  is  possible,  as 
counsel  for  the  rating  authority  stated  to  us,  that 
there  has  been  some  error  in  putting  down  the 
gross  estimated  rental  at  the  figure  of  ^42.,  instead 
of  at  a  higher  figure.  That,  however,  being  the 
gross  estimated  rental  and  being  admitted  to  be 
so,  the  question  now  arises  whether  the  expenses 
to  which  the  tenants  of  the  mine  are  put  in  order  to 
maintain  the  roads  and  keep  the  hereditament  in 
perfect  condition  so  that  it  shall  command  the 
rent,  are  repairs  or  working  expenses.  Now, 
there  is  a  difference  between  repairs  and  expenses. 
Repairs  are  expenses,  but  expenses  are  not  repairs. 
The  sums  exxwnded  here  were  expended  in  main- 
taining and  keeping  in  repair  the  roods  and  so  on, 
and  were  repairs.  It  is  said  that  these  exjwnses 
would  have  included  the  cost  of  sweeping  these 
roads,  which  it  was  argued  would  be  working 
expenses  and  not  repairs.  I  think  the  sweeping 
of  such  roads  cannot  fairly  be  called  repairs; 
bnt  the  paramiph  in  the  case  to  which  my  brother 
Bigham  aUuaed  seems  to  me  to  show  that "  annual 
expenditure  "  is  used  so  as  to  mean  "  expended  in 
keeping  in  repair  the  said  roads  and  airways," 
and  so  forth.  Surely  we  must  take  that  phrase  as 
meaning  what  it  S'lys  as  to  keeping  in  repair.  I 
do  not  uiink  it  can  be  said  that  expenditure  to 
this  amount  has  been  incurred  in  sweeping  the 
roads  or  in  doing  things  which  may  not  oe  fairly 
described  as  doing  repairs.  It  is  in  keeping  the 
coal  mine  in  such  a  condition  as  to  enable  the 
coals  to  be  got  that  this  money  is  spent.  The 
roof  falls  in,  or  the  floor  upheaves,  and  so  the 
roadway  is  not  fit  for  the  hauling  of  the  coal ; 
and  expenditure  has  to  be  insurred  in  order  to 
put  it  right  again,  and  to  put  it  right  in  order  to 
enable  uie  tenant  to  win  his  coeJ  and — in  the 
langnage  of  the  statute — to  keep  the  hereditament 
in  snoh  a  state  that  it  shall  earn  its  rent.  For 
these  reasons  it  appears  to  me  that  this  expendi- 
ture is  fairly  to  be  classified  as  repairs,  and  there- 
fore ought  to  be  deducted  from  the  gross  annual 
value,  as  it  has  been  directed  to  be  done  by  the 


Parochial  Assessmente  Act  of  1836.  I  think  that 
the  reference  to  sect.  7  of  the  Rating  Act  1874 
does  not  aid  us  materially  in  the  consideration  of 
this  question.  It  applies  to  tin,  lead,  and  copper 
mines,  and  not  to  coal  minee. 

BiOHAM,  J. — I  am  of  the  same  opinion. 

Order  of  qwwler  aesiionB  affirmed. 

Solicitors  for  the  appellants.  Brown  and  Go. 
Limited,  Parker  Bhodet  and  Co.,  Rotherham. 

Solicitors  for  the  respondente,  the  Rotherham 
Union,  J.  C,  Jackaon,  for  Hiekmott  and  Co., 
Rotherham. 


Thv/r$da/g,  June  14. 

(Before  Geaktham  and  Ohannbli.,  JJ.) 

Be  John  Rbid  and  Sons,  (a) 

Cotnpaniet  —  Winding-up  —  Appointmeni  of 
liquidaior — Official  receiver — Order  fty  eoitrt 
for  winding-up— Jwrisdietion  of  court  to  appoint 
permanent  liquidator  other  than  official  receiver 
—Companiet  Act  1862  (25  &  26  Vict.  e.  89),  >.  92 
—C<mpanie»  (Winding-up)  Act  1890  (53  <£  54 
Viet.  c.  63),  w.  4, 6. 

When  upon  a  ereditore'  petition  the  court  makea 
an  order  for  winding-up  a  company,  the  court 
hat  no  jurisdiction  as  part  of  that  order  to 
appoint  a  permanent  liquidator  other  than  the 
official  receiver  in  bankruptcy  for  the  district,  as 
by  sect.  4  of  the  Companies  (Winding-up)  AeC 
1890,  upon  an  order  being  made  by  the  court  for 
uiinding-up  the  company,  the  official  recetvar 
becomes,  by  virtue  of  his  offiiCe,  promsionaL 
liquidator,  and  it  is  his  duty,  under  sect.  6,  to- 
summon  a  meeting  of  the  creditors  to  determine 
whether  an  application  ought  to  be  made  to  the 
court  for  appointing  a  liqutdator ;  and  untU  the 
creditors  have  been  so  coruuUed  the  court  ha*  no- 
jurisdiction  to  appoint  the  person  as  permanent 
liquidator,  even  though  such  person  had  pre- 
viously been  appointed  and  approved  of  by  the 
creditors  as  voluntary  liguidalor  in  the  volun- 
tary liquidation  of  the  company. 

Afpeax  by  an  official  receiver  in  bankmptoy  from 
an  order  made  by  Judge  Bompas,  Q.O.,  sitting  at 
Leeds  County  Court,  appointing  one  Mr.  Black- 
bum  liquidator  of  the  companv  of  John  Beid  and 
Sons  Limited  upon  the  compulsory  winding-up  of 
the  company. 

John  Reid  and  Sons  Limited,  of  Leeds,  iraa 
registered  in  Sept.  1895  as  a  limited  company  and 
was  established  lor  (amongst  others)  the  object  of 
carrying  into  effect  an  agreement  made  for  the- 
purchase  of  the  business  of  John  G.  Beid,  with 
the  goodwill,  stook-in-trade,  book  debts,  and 
effeote  used  in  the  business.  The  nominal  capital 
of  the  company  was  stated  to  be  £35,000,  in  Bhares- 
of  £10  each ;  but  the  amount  of  the  capital  paid 
up  or  credited  as  paid  up  was  in  fact  nil.  Th» 
only  shares  that  nad  been  taken  up  were  the- 
sevea  signatories'  shares,  and  but  little  bosinaaa- 
had  been  done. 

The  petitioning  creditors,  Messrs.  R.  Denby 
and  Son,  brought  an  action  against  the  company 
for  goods  sold  and  delivered  to  them  between 
June  1899  and  Jan.  1900,  and  on  the  16th  March 
1900  they  recovered  judgment  for  a  sum  of  £132. 

(a)  Beported  b;  W.  W.  OsE,  Eaq.,  Barriater->t-L»w. 
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Inolodioe  oosta,  and  on  the  same  day  they  issned 
«  writ  <xfi.fa.  to  the  sheriff,  but  they  were  unable 
to  obtain  payment  of  the  judgment  debt,  aa  the 
sheriff  had  receWed  notice  that  a  receiver  and 
manager  of  the  assets  of  the  company  had  been 
appointed  by  the  Chancery  Division  on  behalf  of 
toe  debenture-holders. 

In  March  1900  the  shareholders,  who  were  the 
seven  signatories,  passed  a  resolution  in  favour 
of  the  voluntary  winding-up  of  the  company, 
and  appointed  a  Mr.  Blackbam  as  the  voluntary 
liquidator. 

On  the  27th  Marsh  the  petitioning  creditors 
presented  a  petition  in  the  Leeds  County  Court 
lor  the  compalaory  winding-up  of  the  company 
by  the  court,  and  at  that  date  the  company  was 
in  course  of  voluntary  winding-up  with  Mr.  Black- 
bam as  voluntary  liquidator. 

Subsequently  on  the  Ist  May  Blackburn  called 
a  meeting  of  creditors  of  the  company,  who,  with 
a  few  dissentients,  passed  a  resolution  for  the 
continuance  of  the  voluntary  winding-up,  and 
appointed  Blackburn  as  liquidator  with  a  com- 
mittee of  inspection. 

The  petition  for  the  winding-up  by  the  court 
fan  heard  by  the  judge  on  the  14th  May,  when 
oomisel  appeared  for  the  voluntary  liquidator,  who 
had  been  inatmcted  by  the  committee  of  inspeo- 
iion  to  oppose  the  petition.  Counsel  opposed  the 
making  of  an  order  for  the  winding-up  by  the 
court,  bat  suggested  that,  if  an  order  should  be 
made,  Bla<£bum  should  be  continued  as 
liqoidatoT. 

The  judge  decided  to  make  an  order  for  the  com- 
pulsory winding-up,  and  be  expressed  the  opinion 
that  it  would  be  desirable  that  Mr.  Blackburn 
should  be  appointed  liquidator,  and  he  accordingly 
made  aa  order  for  the  winding-up  of  the  company 
by  the  court,  and  that  Blackburn  should  be 
appointed  liquidator 

Counael  for  the  petitioners  pointed  out  to  the 
judge  that  he  had  no  power  to  appoint  Blackburn 
as  Hquidator,  but  that  the  order  must  be  to  the 
official  receiver,  who  must  be  provisional 
liquidator  by  virtue  of  his  office.  The  judge 
came  to  the  conclusion  that  he  had  power  to 
a|ipoint  Blackburn  as  liquidator,  and  he  appointed 
him. 

The  order  asked  for  by  the  petitioners  was  the 
nsoal  winding-up  order  by  the  court,  and  they 
did  not  support  we  appointment  of  Blackburn  as 
liquidator,  though  another  petitioning  creditor 
did  support  it. 

The  Board  of  Trade,  on  behalf  of  the  official 
receiver,  appealed  against  so  much  of  the  order 
of  the  judge  as  appointed  Mr.  Blackburn  to  be 
Uqni&tor,  contending  that  the  judge  had  no 
jmisdiction  to  appoint  the  liquidator,  and  they 
uked  that  the  official  receiver  should  be 
appointed  as  the  provisional  liquidator. 

The  Companies  Act  1862  (25  &  26  Vict.  c.  89) 
provides: 

Sect.  92.  Tot  the  pnrpoBe  of  oondnoting  the  prooeed- 
ingi  in  winding-up  a  oompany,  and  aasistingf  the  oonit 
fterein,  there  may  be  appointed  a  person  or  peiaons  to 
be  oaUed  an  offioial  liquidator  or  official  liquidators ;  and 
the  ooort  having  jnriediction  may  appoint  nioh  person 
or  persona,  either  provisionally  or  otherwise,  as  it 
tUnks  flt,  to  the  office  of  official  liquidator  or  official 
Hqnidators ;  in  all  oaaea  if  more  persons  than  one  are 
appointed  to  the  office  of  official  liquidator,  the  oonrt 
*l>^  declare    whether   any    act   hereby    required    ot 


authorised  to  be  done  by  the  official  liquidator  is  to  be 
done  by  all  or  any  one  or  more  of  such  persons. 

The  Companies  (Winding-up)  Act  1890  (53  &  54 
Vict.  c.  63)  provides  : 

Sect.  4. — (1)  On  an  order  being  made  by  the  court  for 
winding-up  a  company  the  officer  hereinafter  mentioned 
shall,  by  virtue  of  his  office,  become  the  provisional 
liquidator  of  the  company,  and  shall  continue  to  act  as 
snoh  nntil  he  or  another  person  beoomea  liquidator  and 
is  capable  of  acting  as  such.  {%)  The  said  officer  shall 
be  the  official  receiver,  if  any,  attached  to  the  court  for 
bankruptcy  purposes,  or  if  there  is  more  than  one  such 
official  receiver,  then  such  one  of  them  as  the  Board  of 
Trade  may  appoint,  or  if  there  is  no  such  official 
reoaiver,  then  an  officer  appointed  for  the  purpose  by  the 
Board  of  Trade.  Any  such  officer  shall  for  the  porpoae 
of  his  duties  under  this  Act  be  styled  the  official 
receiver.  (3)  Where  a  person  other  than  the  official 
receiver  ia  appointed  liquidator  of  a  company  he  shall 
be  styled  liquidator  and  not  official  liquidator  of  the 
company,  and  the  provisions  of  the  Companies  Acts 
relating  to  the  official  liquidator  shall  in  their  appUoa- 
tion  to  him  be  construed  as  if  the  word  "  official "  ware 
omitted  therefrom. 

Sect.  6. — (1)  When  the  court  has  made  an  order  for 
the  winding-up  a  company,  the  official  receiver  shall 
summon  separate  meetings  of  the  creditors  and  oon- 
tribntories  of  the  company  for  the  purpose  of  (a)  deter- 
mining whether  or  not  an  application  is  to  be  made  to 
the  court  for  appointing  a  liquidator  in  the  place  of  the 
official  receiver,  and  (b)  determining  whether  or  not  ao 
application  is  to  be  made  to  the  court  for  the  appomt- 
ment  of  a  committee  of  inspection  to  act  with  the  liqui- 
dator, and  who  are  to  be  the  members  of  such  com- 
mittee if  appointed.  The  court  may  make  any  appoint- 
ment and  order  required  to  give  effect  to  any  snoh 
determination,  and  if  there  is  a  diSerenoe  between  the 
determinations  of  the  meetings  of  the  creditors  and  con- 
tribatories  in  respect  of  any  of  the  matters  mentioned  in 
the  foregoing  provisions,  the  court  shall  decide  the 
difference  and  make  snoh  order  thereon  as  the  court  may 
think  flt. 

Arthwr  BusseU  for  the  Board  of  Trade.— The 
judge  was  wrong  in  making  the  order  that  the 
voluntary  liquidator  should  be  continued  as  liqui- 
dator. He  had  no  jurisdiction  to  make  an  order 
appointing  a  liquidator.  The  whole  scheme  of  the 
provisions  of  the  Act  of  1890  as  to  the  appoint- 
ment of  a  liquidator  when  the  judge  makes  an 
order  for  compulsory  winding-up  is  inconsistent 
with  the  scheme  under  thn  Act  of  1862,  and  the 
provisions  of  the  later  Act  must  be  taken  to  have 
replaced  those  of  the  earlier  Act.  Sects.  4  and  6 
of  the  Act  of  1890  clearly  show  that  this  is  so.  By 
sect.  4,  when  an  order  is  made  by  the  court  for 
winding-up  a  company,  the  official  receiver  for  the 
district  becomes,  by  virtue  of  bis  office,  pro- 
visional liquidator,  and  the  section  says  ih&t 
he  is  to  continue  to  act  as  such  until  he  or 
another  person  becomes  liquidator  and  is  capable 
of  acting  as  such.  Then  sect.  6  shows  how 
another  person  may  be  appointed.  As  soon  as 
the  court  makes  an  order  for  the  winding-up  of 
the  company,  the  official  receiver  becomes  pro- 
visional liquidator  by  sect.  4 ;  then  by  sect.  6  the 
official  receiver,  as  such  provisional  liquidator, 
must  summon  separate  meetings  of  the  creditors 
and  contributories  to  determine  whether  or  not 
the  official  receiver  is  to  remain  liquidator,  or 
whether  an  application  is  to  be  made  to  the  court 
for  appointing  a  liquidator  iu  the  place  of  the 
official  receiver.  If  the  meeting  so  determine, 
the  provisional  liquidator  (the  official  receiver) 


Digitized  by 


Google 


198— Vol.  Lxxxm.] 


THE  LAW  TIMES. 


[Oct.  13,  1900. 


Q.B.  Div.] 


Be  John  Beid  and  Sons. 


[Q.B.  Div. 


i, 


beoomea  pei-manent  liqiiidator  ;  but  if  the  meet- 
ing otherwise  determine,  then  an  application  has 
to  r>e  made  to  the  court,  and  the  court  would  then 
hare  jurisdiction  to  appoint  the  liquidator.  That 
procedure  was  not  followed  in  this  case.  When 
the  judge  made  the  order  for  winding-up,  and  as 
part  of  that  order,  he  appointed  the  liquidator. 
He  had  no  power  at  that  stage  to  do  so,  as  it  was 
for  the  official  reoeiver  to  summon  a  meeting  of 
creditors,  who  should  determine  who  was  to  be 
liquidator.  The  judge  had  no  jurisdiction  to 
appoint  the  permanent  liquidator  as  he  did.  The 
case  is  really  concluded  oj  the  authority  of  Re 
NorOi  WdUg  Chmpovader  Company  Limited  (67 
L.  T.  Bep.  178;  (1892)  2  Q.  B  ^0),  where  it  was 
held  by  the  Ck>art  of  Appeal  that,  after  an  order 
for  the  winding-up  of  a  company  has  been  made, 
the  court  has  no  power  to  appoint  a  provisional 
liquidator  other  than  the  official  receiver,  and  the 
judgment  of  Lindley,  L.J.  there  makes  it  clear 
that  these  provisions  of  the  Act  of  1890  have 
superseded  tne  provisions  of  the  Act  of  1862  as  to 
the  appointment  of  the  liquidator. 

P.  F.  8.  Stokes  for  the  voluntary  liquidator. — 
The  jud^e  has  stall  the  power  to  appoint  a  per- 
manent liquidator  when  he  makes  the  winding-up 
order.  It  is  conceded  that  under  the  Act  of  1890 
he  would  have  no  power  to  appoint  a  provisional 
liquidator,  as  the  official  receiver  becomes,  under 
sect.  4,  the  provisional  liquidator,  but  during  an 
interval  only ;  but  that  Act  does  not  deprive  the 
'nd^  of  the  power  of  appointing  a  permanent 
iqmdator  on  the  hearing  of  the  petition.  Sect.  92 
oi  the  Act  of  1862  gives  uie  court  ^wer  to  appoint 
an  official  liquidator  either  provisionally  or  other- 
wise as  it  thinks  fit.  Then  bv  sect.  4  of  the  Act 
of  1890  the  official  reoeiver  becomes  provisional 
liquidator ;  and  sect.  6  shows  that  there  is  nothing 
in  these  provisions  to  deprive  the  judge  of  the 
power  he  had  under  the  Act  of  1862  of  appointing 
the  permanent  liquidator.  There  was  a  volun- 
tary winding-up  with  Blackburn  as  voluntary 
Uqnidator ;  a  meeting  of  creditors  had  been  con- 
sulted, and  the  creditors,  with  some  four  dis- 
aentients,  approved  of  Blackburn  as  liquidator, 
and  that  was  the  state  of  things  when  the  matter 
oame  before  the  judge.  It  would  have  been  a 
useless  expense  to  have  again  called  a  meeting  of 
creditors  to  refer  to  them  a  matter  which  Uiey 
had  already  decided — namely,  whether  Blackburn 
should  be  liquidator.  The  judge  was  satisfied  that 
the  appointment  of  Blackburn  would  be  desirable, 
and  in  the  exercise  of  his  discretion  he  appointed 
him.  He  had  power  to  do  so  under  sect.  92  of  the 
Act  of  1862,  and  thatpower  is  not  taken  away  by 
the  Act  of  1890.  The  case  of  Be  North  Walet 
Ounpoteder  Company  Limited  {ubi  tup.)  merely 
shows  that  the  power  of  the  judge  to  appoint  a 
provisional  liquidator  is  taken  away,  but  it  does 
not  show  that  his  power  to  appoint  a  permanent 
liquidator  is  taken  awav ;  and  there  the  court  had 
ap^inted  a  provisional  liquidator,  which  was  not 
so  m  this  case. 

Muir  Machentie,  for  the  petitioning  creditors, 
did  not  argue. 

Gkantham,  J. — No  doubt  this  matter  is  not 
absolutely  free  from  difficulty,  because,  as 
Buckley,  J.  says  in  his  book  on  Companies,  the 
Act  does  not  say  what  is  to  be  done  under  all 
circumstances.  Anyone,  however,  reading  these 
particular  sections  of  the  Act  of  1890 — namely. 


sects.  4  and  6 — cannot  but  see  that  the  whole 
scheme  of  appointment  of  the  liquidator  in  th» 
later  Act  is  inconsistent  with  the  scheme  of 
appointment  in  the  earlier  Act  of  1862. 
Lindley,  L.J.  sava  in  his  judgment  in  the  case 
of  Be  North  Womb  Chinpowder  Company  Limited 
(67  L.  T.  Eep.  at  p.  179  j  (1892)  2  Q.  B.  at  p.  223) 
that  it  was  perfectly  well  known  to  everyone  why 
the  former  Act  was  altered ;  it  was  because  of 
costs.  He  says :  "  We  can  all  remember  the 
contest  that  used  often  to  take  place  as  to  who 
should  be  liquidator.  The  object  was  costs,  and 
costs  only,  and  the  whole  scheme  of  this  Act  was 
to  stop  that."  In  all  the  appointments  under  the 
earlier  Act  it  was  always  the  subject  of  dispute 
as  to  who  was  to  be  the  liquidator,  and  the 
appointment  was  sought  after  for  the  money  to 
be  made  out  of  it,  and  therefore  this  Act  of  1890 
did  away  with  the  appointment  as  provisional 
liquidator  of  the  liquidator  who  was  a  friend  of 
one  or  other  of  the  creditors.  In  this  case  it 
certainly  does  look  as  if  the  man  who  was 
appointed  here  had  friends  among  a  considerable 
number  of  creditors,  and  that  he  <»lled  this  meet- 
ing and  got  them  to  appoint  him  as  liquidator. 
It  does  look,  therefore,  as  if  that  which  has  been 
done  in  this  case  is  exactly  that  which  the  Act  of 
1890  intended  should  not  be  done.  I  do  not  say 
that  it  is  so,  but  it  may  be  so,  and  it  looks  very 
much  like  it.  Under  these  circumstances  we 
think  that  the  provisions  of  the  Act  of  1890  on 
this  point  are  so  thoroughly  inconsistent  with  the 
provisions  of  the  former  Act  of  1862 — and  there 
being  no  authority  to  the  contrary — ^that  the 
learned  County  Court  judge  had  no  power  to 
appoint  this  man  liquidator.  There  was  the 
official  receiver  who  was  the  provisional  liqui- 
dator, and  it  was  his  dvtby  to  summon  the  meet- 
ing of  creditors  to  determine  who  should  be 
appointed  as  liquidator,  and,  as  that  was  not  done, 
the  appointment  was  invalid. 

Channell,  J. — I  am  of  the  same  opinion.  I 
quite  appreciate  and  agree  with  the  ailment 
tnat  the  power  is  not  expressly  taken  away  of 
appointing  the  liquidator  at  the  hearing ;  but  I 
think  that  the  scheme  of  the  Act  of  1890  is  incon- 
sistent with  that.  I  think  the  real  scheme  of  the 
Act  of  1890  is  to  have  an  official  who  shall  be 
both  provisional  and  i>ermanent  liquidator  unless 
another  person  is  appointed,  and  that  that  otiier 
person  is  not  to  be  appointed  until  the  oreditora 
nave  been  consulted.  It  is  true  that  in  this  oasa 
it  happens  that  the  oreditora  had  been  oonsolted, 
and,  if  the  learned  judge  had  discretion  in  tiie 
matter,  I  do  not  say  he  has  wrongly  exercised  it, 
because  he  might  not  unreasonaUy  think  that  it 
was  a  mere  useless  expense  to  summon  the 
creditors  and  ask  them  over  again  exactiy  the 
same  question  as  had  been  asked  them  b^ore; 
but  it  is  not  quite  the  same  question  in  the  case 
before  us.  I  am  not  quite  sure  under  a  voluntaTT 
liquidation  whether  the  creditors  could  have  had 
the  official  receiver,  but  the  position  of  things 
is  somewhat  better  for  them  un()er  a  oompulsoiy 
winding-up.  It  is  not  absolutely  clear  that 
the  creditors  in  this  case  might  not  have  come 
to  a  different  conclusion,  but  I  think  it  is  a 
sufficient  ground  to  show  that  this  appeal  must 
be  allowed;  that  the  creditors  have  not  in  fact 
been  consulted  in  the  way  that  the  Act  of 
1890  says  that  they  should  have  been  consulted 
prior  to  any  appointment  of  the  permanent  liqni- 
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dator.     I  therefore  think  the  appeal  should  be 
allowed. 

Appeal  aUowed.  Order  of  the  County  Court 
judge  in  to  far  as  it  appointed  Mr.  Black- 
bum  to  be  liquidator  diieharged.  Costs  of 
all  the  parties  to  be  paid  out  of  the  assets 
of  the  company. 
Solicitor  for  the  official  receiver,  The  Solicitor 
to  Oe  Board  of  Trade. 

Soliritors     for    the    liquidator,    Vincent    and 
Vincent,  for  North  and  8ons,  Leeds. 

Solicitors  for  the  petitiomng  creditors.  Wren- 
sled  and  Hind,  for  Scott  and  Holmes,  Bradford. 


Saturday,  June  16. 

(Before  Okantham  and  Chaknsli.,  JJ.) 

SiOKSs  V.  Spknceb;  Hatdon  and  anotrks. 

Claimants,  (a) 
KB    of   sale — Begisiration — Validity — Name    of 
grantor — Orantor  Jenoum  under  assumed  nam^ — 
TbVI  given  and  registered  in  real  name — BiUs  of 
Bode  Act  1878  (41  *  42  Vict.  e.  31),  s.  10,  sub-s.  2. 
There  is  no  provision  in  the  Bills  of  Sale   Act 
reauiring  that  the  name  of  the  ^antor  of  a  bill  of 
sale  showd  be  correctly  stated  tn  the  affidavit  filed 
on  the  registr<Mon  of  it  ,•  and,  consequently,  if  the 
truenameofa  grantor  who  has  become  generally 
hnown  under  an  assum,ed  nam,e,  or  an  assumed 
and  wrong  name  of  a  grantor,  be  given  in  the 
bm  of  sale  and  in  the  affidavit  filed  on  the  regis- 
tration, such  registration  is  nevertheless  valid 
and  the  biU  of  sale  good,  provided  that  there  was 
no  intention  on  the  part  of  the  grantor  to  mislead 
or  defraud  creditors  by  giving  such  Tiam^. 
An  unmarried  wom,an  lived  for  many  years  wUh  a 
man  named  S.  as  his  wife,  and  assumed  the 
name  of,  and  becam.e  generally  Tcnoum  as,  Mrs.  S. 
She  gave  a   bill  of  sale  in  which  and  in  thf 
iMdavit  filed    on    the    registration    she    was 
described    by    her   original    and    true    name. 
Subsequently  a  judgment  was  recovered  againet 
her  in  the  name  of  S.,  by  which  name  alone  the 
judgment    creditor    knew   her.      She    did   not 
eeeeute  the  bill  of  sale  in  her  true  name  instead 
of  her  assumed  name  to  mislead  or  defraud,  but 
simply  in  pursuance  of  an  order  made  by  the 
Chancery  Division  in  certain  proceedings    to 
carry  out  the  trusts  of  a  settlement  made  upon 
her  by  S.  and  of  her  undertaking  to  give  the  bill 
of  sale  in  consideration  of  certain  of  her  debts 
being  paid.    In  an  interpleader  issue  between 
the  judgment  creditor  and  the  grantees  of  the 
bin  of  sale: 
Held,  that  the  registration  was  valid  and  the  biU 

(tfiale  good. 
Appeal  from  Marylebone  County  Court  in  a 
remitted  interpleader  issue  in  'which  the  question 
waa  as  to  the  validity  of  a  bUl  of  sale  made  between 
the  execution  debtor  (Spencer)  and  the  claimants. 
The  facta  were  these : — 

An  unmarried  woman  of  the  name  of  Ott  lived 
for  gome  years  with  a  man  named  Spencer  as  his 
wife,  and  she  took  the  name  of  Spencer  and 
btcame  known  by  that  name  alone. 

In  the  year  1893  Mr.  Spencer  made  a  settlement 
upon  her  by  assigning  to  trustees  in  trust  for  her 
and  her  children  a  leasehold  house  and  premises, 

(a)  Bepotted  by  W,  W.  OSB,  Esq.,  Bairister-tt-Lair. 


and  in  this  settlement  she  was  described  in  her 
true  name  of  Ott  and  as  a  spinster. 

Proceedings  were  taken  in  the  year  1899  in  the 
matter  of  these  trusts  in  an  action  in  the  Chancery 
Division,  and  Mrs.  Spencer  applied  for  an  order 
that  a  portion  of  the  trust  funds  comprised  in  the 
settlement  might  be  applied  in  payment  of  her 
debts  incurred  for  the  maintenance  of  herself 
and  children.  An  order  was  accordingly  made 
that  the  funds  in  court  should  be  dealt  with  as 
directed  in  the  schedule  thereto,  and  that  the 
trustees  should  apply  the  sum  therein  mentioned 
in  payment  of  the  deots  and  liabilities  incurred  by 
Mrs.  Spencer,  she  undertaking  in  consideration  of 
the  payment  of  her  debts  to  assign  to  the  trustees 
ail  the  household  furniture  and  effects  in  her 
residence,  the  leasehold  house  aforesaid. 

In  pursuance  of  such  order  of  the  Chancery 
Division  and  of  her  undertaking  contained  in 
such  order,  Mrs.  Spencer  as  beneficial  owner 
made  an  absolute  assignment  by  deed  to  the 
trustees  (the  present  claimants)  of  her  household 
furniture  and  effects,  and  this  assignment  was 
duly  registered  as  a  bill  of  sale. 

Throughout  all  these  proceedings  In  the 
Chancery  Division  and  in  the  deed  of  assign- 
ment or  bill  of  sale  and  the  renstration  of  it, 
Mrs.  Spencer  (the  grantor  of  the  bill  of  sale)  was 
describiad  in  her  true  name  of  Ott  and  as  a 
spinster,  and  there  was  no  reference  made  therein 
to  her  name  of  Spencer. 

After  the  r^stration  of  the  bill  of  sale,  the 
judgment  creditor  (Stokes)  recovered  in  a  County 
Court  judgment  against  Mrs.  Spencer  for  a  debt 
incurred  by  her.  fie  knew  her  oy  the  name  of 
Spencer  alone.  Under  that  name  she  contracted 
the  debt  with  him,  and  under  that  name  also  she 
was  sued  by  him.  It  was  admitted  and  was  the 
fact  that  she  had  for  many  years  passed  and  was 
still  passing  by  the  name  of  Spencer,  but  that 
her  real  name  was  Ott,  by  which  alone  she  was 
described  in  the  deed  in  question. 

The  judgment  creditor  having  in  execution  of 
his,  judgment  seized  the  chattels  comprised  in 
the  biU  of  sale,  the  trustees  of  the  settlement 
claimed  them  under  the  biU  of  sale. 

On  the  trial  of  an  interpleader  issue  between 
the  judgment  creditor  and  the  trustees,  the 
question  was  as  to  the  validity  of  the  bill  of  sale. 
It  was  contended  on  behau  of  the  judgment 
creditor  that  the  bill  of  sale  was  bad  under  the 
Bills  of  Sale  Act  1878,  on  the  ground  that  the 
description  of  the  grantor  by  her  maiden  name 
of  Ott,  without  the  name  of  Spencer,  under 
which  name  alone  the  debtor  was  known,  was 
insufficient,  and  that  the  registration  was  there- 
fore invalid. 

The  County  Court  judge  in  bis  jud^ent 
found  as  a  fact  that  the  execution  debtor  did  not 
execute  the  bill  of  sale  in  her  original  instead  of 
her  usual  name  with  a  view  or  in  order  to  mislead 
creditors,  but  simply  in  pursuance  of  the  order  of 
the  Chancery  Division  and  in  performance  of  her 
undertaking,  and  in  consequence  of  her  being  a 
party  to  the  suit  in  which  the  order  was  made  in 
her  original  name.  The  learned  judge,  therefore, 
on  the  authorities,  and  especially  on  the  case  of 
Central  Bank  of  London  Limited  v.  Hawkins 
(62  L.  T.  Kep.  901),  overruled  the  objection,  and 
gave  judgment  for  the  claimants,  holmng  the  bill 
of  sale  and  the  registration  of  it  to  be  vi^d. 

The  judgment  creditor  appealed. 
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The  Bills  of  Sale  Act  1878  (41  &  42  Vict.  c.  31) 
]>roTides : 

Seat.  10,  snb-aeot.  2.  Sneh  bill,  with  ererjr  lohednle 
or  inventoi;  thereto  annexed  or  therein  lefened  to,  and 
also  a  tme  copy  of  8noh  bill  .  .  .  together  with  aa 
.affidavit  of  the  time  of  anch  bill  of  Bale  beingr  made  or 
given,  and  of  ita  dne  ezecntion  and  atteatation,  and  a 
description  of  the  residenoe  and  oooopation  of  the 
person  making  or  giving  the  same  (or  im  oaae  the  same  ia 
made  or  given  by  any  person  nnder  or  in  ezeontion  of 
any  prooess,  then  a  description  of  the  residenoe  and 
-oconpation  of  the  person  against  whom  snoh  prooess 
iaened),  and  of  every  attesting  witeess  to  snoh  bill  of 
sale,  shall  be  presented  to  and  the  said  oopy  and 
.affidavit  shall  be  filed  with  the  registrar  within  seven 
olear  days  after  the  making  or  giving  of  snoh  bill  of 
■ale.    .    .    . 

By  sect  8  of  the  BUls  of  Sale  Act  1882  (45  &  46 
Yict.  o.  43),  every  bill  of  sale,  nnless  duly  attested 
:and  registered,  is  declared  to  be  void  in  respect  of 
the  personal  chattels  comprised  therein. 

Shortt  for  the  judgment  creditor. — By  sect.  8  of 
the  Bills  of  Sale  Act  1882  a  bill  of  sale  is  void 
unless  duly  registered.    The  proper  registration 
is  therefore  a  condition  precedent  to  the  validity 
of  Uie  bill  of  sale.    There  was  no  proper  registra- 
tion in  this  case  in  consequence  of  the  misdeacrip- 
tion  in  the  name  of  the  grantor.    The  grantor 
was  known  throughout  by  the  name  of  Spencer. 
'She  was  known  to  the  judgment  creditor  oy  the 
name  of  Spencer,   and  by  no  other  name,  and 
under  that  name  she  contracted  this  debt  with 
him  and  was  sued  by  him.    The  name  of  Spencer, 
therefore,  as  being  the  name  by  which  she  was 
■generally  known,  was  the  name  by  which  she 
ought  to  have  been  described  in  the  bill  of  sale 
.and  in  the  affidavit  filed  on  the  registration.    The 
•object  of  the  registration  was  to  protect  creditors, 
■and  to  enable  them  to  see,    by  searching  the 
re^ster,  if  their  debtors  had  given  any  bill  of  sale. 
If  the  judgment  creditor  in  the  present  case  had 
•gone  to  search  the  register,  he  would  have  luoked 
for  the  name  of  Spencer,  but  would  not  have 
thought  of  looking  lor  the  name  of  Ott,  so  that 
'the  Ascription  would  be  entirely  misleading.    In 
Ms  parte  MeHattie  ;  Be  Wood  (39  L.T.  Bep.  373 ; 
10  Oh.  Div.  398)  there  was  no  misdesoiiption  in 
the  surname;  the  misdescription  was  merely  in 
"tiie  Ohristian  name.      The   grantor,  whose  real 
name  was  Joseph  Wood,  but  who  had  assumed 
the  name  of  Joseph  Albert  Wood,  and  who  had 
'become  known  to  nis  creditors  by  that  name,  had 
executed  a  bill  of  sale  in  which  he  was  described 
-as  Joseph  Wood,  and  the  same  name  with  the 
proper  description  was  given  in  the  affidavit  filed 
on  the  registration,  and  it  was  held  by  the  Court 
•of  Api)eal  that  the  registration  was  valid.     That 
case  is  distinKuishable,  as  there  the  surname  was 
the  same;   whereas  in  this  oaae  the  surname  is 
different.     So  in  Doums  t.  Salmon  (59  L.  T.  Bep. 
■  374;  20  Q.  B.  Div.  775),  where  the  r^stration 
was  also  held  to  be  valid,  the  misdescription  was 
not  in  the  surname,  as  the  bill  of  sale  and  the 
affidavit  contained  the  tme  surname.    No  case  has 
gone  so  far  as  to  say  that  the  tiiie  surname  need  not 
'be  given,  and  that  if  the  wrong  surname  be  given 
the  registration  is  nevertheless  valid.    Here   a 
surname  was  given  which  was  not  the  surname 
by  which  the  grantor  was  generally  known,  and 
the  registration  was  void  in  consequence.    The 
judge  was  therefore    wrong  in    overruling  the 
■objection. 


SearUit  for  the  cladmants. — The  County  Court 

i'ndge  was  right  in  overruling  the  objection  and 
loloung  the  registration  to  be  valid.  The  case  is 
really  concluded  by  the  decision  in  Central 
BatJe  of  London  Limited  v.  Hawkins  (62  L.  T. 
Bep.  901),  where  a  bill  of  sale  was  given  by  a 
man  in  the  name  of  Barnes,  which  was  aji  assumed 
name,  but  which  was  the  only  name  by  which  the 
grantee  of  the  bill  of  sale  knew  the  grantor,  and 
it  was  held  that  the  bill  of  sale  was  good  and 
the  registration  of  it  valid,  although  Barnes 
was  not  the  real  name  of  the  grantor,  as  hia 
real  name  was  Balham,  though  the  judgment 
creditor  knew  him  as  Hawkins.  That  case  is 
conclusive  here  as  showing  that  the  registration 
was  valid. 

Gbantham ,  J. — In  this  case  we  have  come  to 
the  conclusion  that  the  learned  County  Coort 
judge  was  rieht.  The  only  difficulty  in  the  case 
arises  from  tiiis,  that  the  judgment  creditor  is 
able  to  start  with  this  admitted  fact,  that  thia 
woman  was  known  by  him  and  was  known 
generally  in  the  circle  in  which  she  moved  bv 
her  name  of  Spencer — the  name  of  the  man  with 
whom  she  was  living.  That  undoubtedly  is  an 
argument  which  is  very  much  in  favour  of  the 
judgment  creditor's  contention.  It  requires  sonve 
expumation  how  it  is  that  a  person  known  in  that 
name  can  ffive  a  bill  of  sale  in  another  name  and 
that  bill  of  sale  be  valid.  The  difficulty  ariaee 
from  this,  that  by  the  Act  of  Parliament  which 
regulates  the  granting  of  bills  of  sale  and  the 
registration  of  them  it  is  not  necessary  that  the 
grantor's  name  should  be  inserted,  as  it  has  been 
suggested  for  the  judgment  creditor.  So  long  as 
the  consideration  is  properly  stated  and  there  is 
nothing  to  mislead  in  the  production  of  the  bill 
of  sale  and  the  preparation  for  carrying  out  and 
giving  effect  to  the  bill  of  sale,  the  grantee  of 
the  bul  of  sale  is  enabled  to  defend  the  property 
which  is  the  subject  of  it  in  an  action  bronght  by 
someone  who  traded  with  the  person  who  gave  the 
bill  of  sale  under  another  name.  We  think  that 
in  this  case  we  are  bound  by  the  decision  in 
Central  Bank  of  London  Limited  v.  Hawkins  {ubi 
tup,),  if  by  no  other  case,  to  come  to  the  oon- 
olnsion,  to  which  we  have  come,  that  the  bill  of 
sale  was  good.  It  certainly  is  a  vety  peodliar 
case,  because,  on  the  one  hand,  there  is  a  great 
deal  to  be  said  for  the  judgment  creditor  that 
he  only  knew  this  woman  under  the  name  of 
Spencer,  yet,  on  the  other  hand,  the  judgment 
debtor  and  the  trustees  say  that  they  had  no 
power  in  the  matter,  and  that  so  far  as  the 
Chancery  Division  and  these  trustees  were  oon- 
oemed  they  wei«  bound  to  use  the  name  by 
which  this  woman  was  rightly  known,  and  which 
was  her  real  name,  and  to  describe  her,  as  in  fact 
her  real  condition  was,  as  a  spinster.  Under 
these  circumstances  it  seems  to  me  they  were 
justified  in  what  they  did,  and  I  do  not  see  that 
there  was  any  obligation  on  them  to  do  what  was 
suggested  they  should  liave  done  as  to  the 
description  of  the  grantor.  It  has  been  said  by 
my  brother  Channell  that  the  only  alteration 
which  could  be  sngcested  in  this  deed  was  that 
the  grantor  should  have  been  described  as  Miss 
Ott,  otherwise  Spencer.  U  that  had  been  done, 
I  think  the  bill  of  sale  would  have  been  abso- 
lutely correct  and  valid,  but  I  see  nothing  to 
have  made  it  necessary  for  them  to  hare  done 
that,  although  they  may  have  been  aware  that 
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the  grantor  was  known  by  other  people  by  the 
name  of  Spencer.  Under  these  oircnmstanceB 
I  do  not  tnink  it  neoessary  to  eo  into  fnr- 
tiier  details,  because  I  think  the  case  is 
gOTemed  completely  by  that  of  Central  Bank 
ef  Lemion  Limited  t.  Sawkina  (ubi  ittp.),  where 
iul  these  difficnlties  were  pointed  out,  and 
where,  nevertheless,  it  was  held  that  these  diffi- 
cnlties did  not  prevent  the  bill  of  sale  from 
bong  a  good  biU  of  sale,  because  as  a  matter 
at  &ct  it  had  been  prepared  as  directed  by  the 
sbitate. 

Channxu.,  J. — I  am  of  the  saane  opinion.  We 
start  in  this  case  with  the  fact  that  the  deed  or 
the  bill  of  sale  is  snfficient  at  common  law  to  vest 
the  vtopearby  in  the  trustees,  and  undoubtedly  it 
iroald  do  so  upon  anv  question  apart  from  the 
requirements  oi  the  Bills  of  Sale  Act.  One  very 
well  knows  that  outside  the  Bills  of  Sale  Act 
there  may  be  cases  where  a  name  has  been  used 
for  a  fraudulent  purpose  which  would  make  the 
bill  of  sale  bad  at  common  law.  It  is  qmte  clear 
that  this  is  not  such  a  case,  and  that  has  not  been 
suggested.  That  bein^  so,  the  only  question  is 
whether  or  not  the  validity  of  this  Dill  of  sale  is 
affected  by  any  provision  in  the  Bills  of  Sale  Act. 
The  Bills  of  Sale  Act  is  intended  to  protect 
creditors  and  to  enable  them  to  know  whether  or 
not  thdr  debtors  have  executed  a  bill  of  sale  and 
parted  with  their  property.  That  is  the  object 
of  the  Act,  and  that  object  is  attuned,  or 
endeavoured  to  be  attained,  by  certain  specific 
things  being  required  by  the  Act  to  be  done.  It 
may  lie  t^at  there  is  something  which  ought  to 
have  been  required  by  the  Act  to  be  done  to  carrr 
out  fully  the  intention  of  the  Legislature  which 
has  been  omitted  in  the  Act,  and  I  think  this 
case  and  the  previous  cases  on  the  subject  show 
that  that  is  so.  One  of  tiie  conditions  precedent  to 
the  validity  of  the  reg^tration — ^the  registration 
being,  of  course,  a  condition  precedent  to  the 
va]i£ty  cf  the  bill  of  sale  itself — is  that  the 
description  of  the  residence  and  the  occupation 
of  the  grantor  should  be  filed.  There  are  many 
cases  upon  that  point ;  but  there  is  no  correspond- 
ing requirement  that  the  name  of  the  grantor 
shoold  be  so  dealt  with.  That  is  pointed  out  by 
the  judges  in  all  the  cases  which  have  been 
refened  to,  but  most  clearly  by  Thesiger,  L.J.  in 
Ex  parte  MeHattie ;  Be  Ww>d  (ubt  «t(p.)— decided 
imder  the  Bills  of  Sale  Act  1854 — where  he  says : 
"There  is  nothing  in  the  Act  which  necessitates 
the  name  of  the  grantor  bein^  correctly  g^ven — 
that  it,  in  regard  to  the  vahdity  of  the  regis- 
tration.  Sect.  1,  which  speaks  of  what  is  to  be 
included  in  the  affidavit  which  is  to  accompany 
the  filmg  of  the  bill  of  sale,  does  not  mention  the 
name  of  the  grantor  at  all."  So  that  it  is  there 
panted  out  that  the  statute  has  happened  not  to 
make  the  correctness  of  the  name  of  the  grantor  a 
condition  precedent  to  the  validity  of  the  regis- 
tntion.  The  consequence,  then,  is  that  that  gets 
rid  of  any  question  of  that  sort  so  far  as  there  is 
an  inaccuracy  in  the  name  of  Spencer.  For  the 
imsent  purpose  I  think  I  may  call  this  name  of 
Ott  in  the  bill  of  sale  a  wrong  name ;  it  was  not 
the  name  by  which  tiio  person  was  known  ;  but 
the  only  way  in  which  the  wrong  name  can  be 
used  in  anv  case  of  this  Idnd  to  invalidate  a  bill 
of  si^  is  Wat,  if  it  is  combined  with  an  insufficient 
or  inaccurate  description  either  of  the  residence 
or  occupation  of  the  grantor,  it  may  go  to  show 
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that  the  description  of  the  residence  and 
occupation,  which  would  be  sufficient  and  not 
misleading  if  the  name  were  correct,  is  made 
insufficient  and  misleading  because  it  is  combined 
with  an  erroneous  name.    One  of  the  cases  on  the 

Suestion  shows  that  that  is  so,  and  that  is  an 
lustration  of  how  the  erroneous  statement  of  the 
name  .may  happen  to  make  a  description  of 
residence  or  occupation  insufficient,  whereas  it 
would  otherwise  be  sufficient.  So  far  as  I  can  see, 
that  is  the  only  way  in  which  any  misstatement 
as  to  the  name  of  the  grantor  mav  be  made 
available  for  the  purpose  of  making  the  registra- 
tion under  the  Bills  of  Sale  Act  invalid.  It 
seems  to  me  that  the  objection  fails,  and  that  the 
judgment  of  the  County  Court  judge  must  be 


affirmed. 


Appeal  diBtntssed. 


Solicitor   for  the   judgment  creditor,   T.  K. 
Warhurtt. 
Solicitor  for  the  claimants,  G.  J.  Fowler 


l^ouse  of  2^ortis. 

July  10  and  12. 

(Before    the    Lobd    Chancbllob   (Halsbury), 

Lords  Shand,  Batxt,  and  Bobebtsok.) 

Cambbbweli.  Assbbbhbnt  Gohhittbe  v. 

Elijs.  (a) 

OK  APPEAL  7B0H  THE   COUBT  OF  APPEAL  IN 
EKQLAITD. 


Poor  rate — Metropolii — Quingueinnidl  oaZuoium^ 
BuppUmental  vahtation  Ust  —  AUeraMon  in 
value  of  particular  hereditament— Evideneo— 
Valuation  (Metropolie)  Act  1869  (32  <£  33  Vict. 
c.  67),  f«.  46,  47. 

The  alteration  in  value  referred  to  in  tect.  47  ot  ike 
Valuation  {Metropolis)  Act  1869  a*  jusiif^ng 

.  the  inclusion  of  a  hereditament  in  a  provittotud 
or  supplemental  valuation  list  mu*t  be  an  alter- 
ation from  a  cause  affecting  that  particular 
hereditament,  and  not  from  a  general  rise  in  the 
value  of  property. 

In  each  case  the  onus  is  upon  those  alleging  on 
alteration  in  value   to  prove  the  nature  and  . 
cause    of  such  alteration,  and  acidenee  of  an  ' 
inorease  of  va2ue  in  fact  is  not  necessarily  evi- 
dence of  an  increase  in  value  within  the  meaning 
of  the  section. 

Judgment  of  the  Court  of  Appeal  affirmed. 

This  was  an  appeal  from  a  judgment  of  the 
Court  of  Appeal  (Lord  Russell,  G.J.,  Smith  and 
Williams,  L.J J.),  reported  in  81  L.  T.  Rep.  661 ; 
(1900)  1  Q.  B.  68,  who  had  reversed  a  decision  of 
the  Divisional  Court  (Lawrance  and  Channell, 
JJ.)  upon  a  special  case. 

The  respondent  had  appealed  to  the  Court  of 
Quarter  Sessions  for  the  County  of  Londcm 
against  a  supplemental    valuation   list    for  the 

C'lsh  of  Camberwell  by  which  the  assessment  of 
house  was  increased  between  two  quinquennial 
valuations. 

The  Court  of  Quarter  Sessions  dismissed  tiie 
appeal  subject  to  a  case  stated  for  the  Queen's 
Bench  Division  as  follows : — 
1.  The  appellant  is  and  has  been  since  Oct. 

(a)  Beported  bj  0.  £.  H.uj>bn,  Eiq.,  BuTUt«r.st-L»w, 
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1896,  the  occnpier  of  a  pablic-bouse  known  as  the 
Adam  and  Ere,  High-street,  Peckham,  in  the 
parish  of  Gamberwell. 

2.  At  the  quinquennial  Talnation  in  1895  the 
^oss  and  rateable  values  of  the  said  public-house 
were  fixed  at  4S51.  and  405Z.  respectively,  which 
▼alues  were  duly  entered  in  the  quinquennial 
▼alnation  lis^t  made  in  that  year. 

3.  By  a  provisional  list  made  in  Dec.  1896  the 
assessment  of  the  said  public-house  was  increased 
by  the  overseers  to  60u{.  gross  and  5002.  rateable 
value,  and  objection  was  made  by  the  appellant 
to  the  said  increased  assessment  on  the  ground 
that  the  said  pnblic-house  had  not  in  the  course 
ot  the  year  in  which  the  said  provisional  list  was 
'made  incraased  in  value  by  the  addition  thereto 
or  erection  thereon  of  any  building,  nor  had  there 
'been  any  increase  of  value  from  any  cause  within 
ithe  meaning  of  sect.  47  of  the  Yaluation  (Metro- 
polis) Act  1869. 

4  At  the  hearing  of  the  objection  the  assess- 
ment committee  endeavoui-ed  to  get  from  the 
-appellant  information  as  to  the  premium  given 
'lor  him  for  the  lease  of  the  said  public-honae. 
This  information  the  appellant  refused  to  g^ve, 
.and  the  assessment  committee,  after  hearing  the 
said  objection  and  viewing  the  public-house, 
i«dnced  the  assessment  to  575{.  g^ross  and  4852. 
rateable  value. 

5.  In  the  supplemental  valuation  list  made  in 
1897  the  appellant's  public-house  was  again  valued 
and  assessied  at  5752.  gross  and  485i.  rateable. 

6.  The  appellant  objected,  and  on  appearing 
before  the  assessment  committee  contended  inter 
<dia — (1)  That  the  said  public-house  had  been 
improperly  included  in  the  provisional  list,  and 
therefore  ought  not  to  be  included  in  the  supple- 
mental list  and  was  therein  too  highly  rated; 
•(2)  that  no  alteration  in  the  value  of  the  public- 
house  had  taken  place  during  the  twelve  months 
.preceding  the  making  of  the  supplemental  valna- 
-.tion  list  within  the  meaning  of  sect.  46,  sub- 
sect.  1,  of  the  Yaluation  (Metropolis)  Act  1869 ; 
and  (3)  that  the  overseei-s  were  not  in  law  entitled 
to  consider  or  in  any  way  to  act  on  any  sum  of 
money  paid  or  supposed  to  have  been  paid  for  the 
public-house  either  since  the  date  of  the  valuation 
vat  in  force  at  the  time  of  the  making  of  the  said 
provisional  list  or  at  all. 

7.  The  assessment  committee  refused  to  grant 
"the  appellant  any  relief,  and  he  appealed  to  the 
■quarter  sessions  for  the  county  of  London. 

8.  At  the  hearing  of  the  appeal  counsel  for  the 
appellant  asain  objected  to  any  question  being  asked 
or  any  evidence  being  given  about  the  premium 
pud  by  the  appellant.  The  Court,  however,  over- 
mled  the  objection,  and  the  fact  was  elicited  that 
the  appellant  had  paid  16,4002.  as  the  considera- 
tion for  his  lease.  No  evidence  was  given  as  to 
the  precise  amount  of  the  premium  paid  in  1895 
or  any  time  previously,  but  it  was  admitted  by 
one  of  the  appellant's  witnesses  that  assuming 
the  valuation  appearing  in  the  quinquennial  list 
made  in  1895  to  have  been  calculated  according 
to  the  method  usually  adopted  in  the  parish  of 
Gamberwell,  the  valuation  must  have  been  based 
on  a  supposed  payment  of  a  premium  of  about 
64002.  The  assessment  committee,  however,  at 
the  time  of  the  revision  of  the  quinquennial 
▼aloation  list  did  not  in  fact  know  the  precise 
amountof  the  premium  which  had  been  paid  by  the 
thenoccupier.   Evidence  was  given  by  a  valuer  on 


behalf  of  the  respondents  that  there  had  been 
since  the  date  of  the  quinquennial  valuation  list  a 
general  appreciation  of  licensed  houses  throughout 
the  metropolis,  and  that,  in  his  opinion,  the 
annual  value  of  the  said  public-house  had  between 
April  and  Oct.  1896  increased  by  about  1002.  It 
was,  however,  admitted  that  there  had  been  no 
structural  alteration  to  the  public-house.  KTo 
evidence  was  given  of  any  circumstances  specially 
affecting  the  annual  value  of  the  pnblic-honse. 
The  respondents  contended  they  were  not  bound 
to  give  any  such  evidence,  but  that  it  was  enough 
for  them  to  show  that  the  value  had  in  taiA 
increased.  It  was  further  admitted  that  no  pablic- 
houses  had  been  placed  in  the  provisional  or 
supplemental  lists  except  such  as  had  in  fact  been 
sold  since  the  date  of  the  quinquennial  valuation 
thereof,  although  public-houses  in  the  neighbour- 
hood had  generally  increased  in  valne. 

9.  For  the  assessment  committee  it  was  con- 
tended that  it  was  not  necessary  that  there  should 
be  a  structural  alteration  of  the  rated  premises 
in  order  to  warrant  their  insertion  in  a  supple- 
mental list,  that  the  facts  mentioned  as  to  the 
premiums  given  for  the  lease  of  the  pablic-hooae 
were  evidence  of  an  altei'ation  in  matters  stated 
in  the  quinquennial  valuation  list  during  the 
twelve  montns  preceding  the  making  oz  the 
supplemental  list  witlun  sect.  46  of  the  valuation 
(Metropolis)  Act  1869,  and  that  the  payment  of 
such  premium  showed  that  there  had  oeen  such  a 
material  and  unforeseen  alteration  of  the  Talne 
of  the  public-house  as  to  warrant  its  insertion  in 
the  supplemental  list. 

10.  For  the  appellant  it  was  contended  that  the 
facts  hereinbefore  mentioned  were  not  in  law  any 
evidence  of  an  alteration  within  the  meaning  of 
sect.  46,  sub-sect.  1,  of  the  Valuation  (Metropolis) 
Act  1869,  and  that  all  evidence  as  to  the  amoant 
of  premium  paid  by  the  appellant  for  the  public- 
house  in  Oct.  1896,  was  irrelevant  and  inadmis- 
sible, and  that  the  amount  of  such  premium  in 
the  absence  of  any  evidence  save  as  net^be£ore 
stated  as  to  the  premiums  previously  paid  could 
not  afford  any  indication  of  an  alteration  in  the 
valne  ot  the  public-house. 

11.  The  Court  of  Qviarter  Sessions  gave  judg- 
ment confirming  the  values  in  the  supplement^ 
list. 

12.  The  questions  for  the  opinion  of  the  court 
are:  (1)  Whetiier  the  alteration  in  value  whieh 
took  place  daring  the  tv^elve  months  preceding 
the  making  of  &e  sud  supplemental  valuation 
list  was  in  law  an  alteration  within  the  meaning 
of  sect  46,  sub-sect.  1,  of  the  Yaluation  (Metro- 
polis) Act  1869.  (2)  Whether  the  amount  of  prs- 
mium  paid  by  the  appellant  in  Oct.  1896,  for  the 
public-house  ought  to  have  been  received  in  evi- 
dence. (3)  Whether  the  amount  of  such  premiom 
was  in  law  any  evidence  of  an  alteration  within 
the  meaning  of  the  sub-section  hereinbefore  men- 
tioned. 

The  Divinonal  Court  upheld  the  decision  of  tihe 
Court  of  Quarter  Sessions,  but  their  j  udgment  was 
reversed,  us  above  mentioned.  The  assessment 
committee  appealed, 

Balfour  Browne,  Q.C.,  Jfocmorraw,  Q.C.,  and 
Ryde  for  the  appellants,  contended  that  t^e  view- 
taken  by  the  Divisional  Court  was  right :  (see  .dTew 
River  Company  v.  Islington  Assessment  Committee, 
40  L.  T.  Rep.  322 ;  4  Q.  B.  Div.  309).     It  ia 
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enorah  to  inroTe  an  increase  in  valae,  in  lact, 
nhatA  was  done  in  thia  oaae :  (see  Beg.  t.  Ecut  and 
Wat  India  Docks,  51 L.  T.  Bep.  97  ;  18  Q.  B.  Div. 
374).  It  is  not  necessary  to  snow  that  there  has 
been  a  atmctoral  alteration :  {Beg.  v.  8t.  Mary 
Minqton,  57  L.  T.  Bep.  274;  19  Q.  B.  Div.  629). 
No  attempt  is  made  to  go  behind  the  quinquennial 
ndnation,  but,  in  fact,  unforeseen  circumBtances 
have  caused  a  great  increase  in  yalae  in  this  class 
of  property  wi&in  the  statute.  [The  Lose  CHA.ir- 
CBLLOK  referred  to  CartiorightY.  Overseer*  ofSeul- 
coaiei  (82  L.  T.  Bep.  157  ;  (1900)  A.  C.  160).]  See 
also  Dodds  ▼.  South  Shields  Unum  (72  L-  T.  Bep. 
44S:  (1895)  2  Q.  B.  133). 

Hitler.  Q.O.,  Page,  Q.C..  and  W.  Bussell,  who 
appeared  for  the  respondents,  were  not  called 
upon  to  address  their  Lordships. 

At  the  conclusion  of  the  argnment  for  the 
ippellanta    their    Lordships   gave    judgment   as 

The  IjOkd  ChancbIiLOB  (Halsbnry).  —  My 
Lords,  in  this  oase  I  am  of  opinion  that  the  judg- 
ment of  the  Court  of  Appeal  is  right.  The  qnes- 
tions  which  are  proposed  to  your  Lordships  Beem 
to  me  to  get  rid  of  some  of  the  difiBculties  which 
would  arise  if  one  were  to  give  a  theoretical 
opinion  upon  what  the  whole  effect  of  the  statute 
is,  hecaaae  the  questions  which  are  reserved  for 
your  Lordships  are  questions  of  law,  as  indeed  they 
properly  ougbt  to  be.  With  questions  of  fact 
yom'  Lordships  have  nothing  to  do.  Indeed,  if 
tin  quarter  sessions  had  aimply  found  that  this 
pabuc-honse  had  increased  in  value  from  any 
eanie,  although  they  did  not  specify  what  the 
eaaae  was,  and  had  not  reserved  these  questions 
of  law  for  us,  I  do  not  suppose  that  there  would 
have  been  any  process  by  which,  if  it  were  wrong, 
that  finding  oonld  have  been  set  right.  Dealing 
wiUi  it  as  a  question  of  fact,  the  sessions  would 
have  been  perfectly  independent  of  any  other 
tribunal,  and  if  they  had  found  as  a  fact  that 
th»e  was  an  "alteration  of  value"  within  the 
meaniug  of  the  statute,  and  that  it  amounted  to 
an  additional  1001.  a  year,  there  would  have  been 
no  power  to  alter  that  judgment  and  set  it  right. 
Bat  the  sessions  have  in  this  case,  as  they  should 
have  done,  asked  your  Lordships  questions  on 
the  facts  that  came  before  them.  The  first  ques- 
tion which  they  ask  is  this  :  "  Whether  the  altera- 
ticHi  in  value  which  took  place  during  the  twelve 
Boaths  preceding  the  making  of  the  said  anpple- 
meatal  valnation  list  was  in  law  an  alteration 
witlun  the  meaning  of  sect.  46,  sub-sect.  1,  of  the 
Taloation  (Metropolis)  Act  1869 P  "  Now, "  thealte- 
ntion  in  value  which  took  place "  assumes  that 
there  was  an  alteration,  and  that  there  was  an 
alteration  in  value.  That  evades  the  real  question 
which  it  is  intended  to  ask  by  putting  it  in  a 
eompmidious  form.  Bat  when  the  sessions  have 
nierv«d  that  upon  the  case  submitted  to  uf,  it 
appears  to  me  that  there  was  no  evidence  what- 
ever which  would  have  justified  them  in  saying 
that  tilers  was  any  alteration  within  the  meaning 
of  the  statute,  even  if  as  a  matter  of  fact  the  value 
of  the  house  was  greater  in  the  ooe  year  than  it 
was  in  the  other.  The  Le^slatnre  by  the  Act  of 
1869,  wiahing  for  very  obvious  reasons  to  have  a 
uniform  aaseasment  in  the  metropolis,  and  not- 
wishing  that  these  same  questions  should  be 
reopened  year  after  year  at  great  expense  to 
the  pariah,  and  at  great  vexation  to  the  rate- 


payers, determined  that  for  a  period  of  fiv» 
years  the  assessment  once  made  should  oontinue 
in  force,  and  that  it  should  not  be  competent 
to  raise  again  the  question  which  could  be  very 
properly  and  appropriately  raised  at  the  period  of 
asaeasment.  That  is  the  meaning  of  the  Assess- 
ment Act.  It  having  once  been  ascertained  what 
the  value  is,  the  statute  proceeds  to  point  out- 
exceptional  and  peculiar  difficulties  which  might 
arise  if  it  was  unalterable  altogether,  and  it  pro- 
ceeds to  say  that  if  there  ie  any  alteration  in 
value  in  one  particular  hereditament,  and  that 
hereditament  is  either  inoressed  in  value  by  the 
addition  of  structural  alterations,  and  then  they 
add  the  words  "  or  any  cause  whatever,"  the  pro- 
position that  the  assessment  is  to  last  for  fiv» 
years  is  not  to  be  bo  inflexible  then  as  to  prevent, 
upon  a  proved  alteration  in  value,  either  from  a- 
structural  alteration  or  from  any  other  cause 
whatever,  an  inquiry  into  that  circumatance.  The 
words  which  follow  the  provision  as  to  structural 
alteration  are  very  wide  worda  indeed,  and  it  is 
very  intelligible  that  the  statute  should  not  have 
attempted  to  define  the  circumstances  under  which 
such  an  alteration  should  be  properly  inquired' 
into.  But,  still,  if  you  give  the  construction  to- 
them  which  some  words  occasionally  used  by  a- 
leamed  judge  might  be  supposed  to  give  to  them, 
namely,  that  you  ahaJl  not  inquire  into  an  alte- 
ration in  value  unless  the  value  is  altered,  what 
would  be  the  meaning  of  the  statute  altogether  P' 
UnleBs  there  is  some  circumstance  beyond  the 
mere  alteration  in  value  to  give  rise  to  the  inquiry 
the  statute  has  done  nothing,  because  in  every 
case  where  the  overseer  said,  "  Oh,  thia  has  been 
assessed  at  too  low  a  value,  and  I  want  it  assessed 
at  a  higher  value,"  in  every  case,  without  reference 
to  any  alteration  of  oircumstancea,  the  mere  alte- 
ration of  that  which  was  put  down  as  the  value 
would  justify  a  fresh  inquiry.  That,  of  course,, 
would  be  an  extremely  absurd  proposition,  because  - 
the  statute  would  bestow  with  one  hand  a  power 
which  it  took  away  with  the  other ;  and  one 
cannot  suppose  that  the  statute  would  be  bo- 
foolishly  conceived.  It  would  be  disreapectful  to- 
the  Legislature  to  auggest  that  it  had  reallv 
elaborately  enacted  nothing.  On  the  other  hand, 
to  lay  down  aa  a  rule  a  broad  propoaition  which 
shonld  embrace  every  case  would  be  extremely 
dangeroua,  even  if  it  were  not,  aa  I  think  it  would 
be,  impossible.  Each  case  must  depend  upon 
itaelf,  and  in  dealing  with  this  particular  matter 
I  protest  that  I  am  not  laying  down  any  other 
general  principle  than  this:  that  I  think  that 
tiiere  must  be  something  beyond  the  mere  sug- 
geation  of  the  vainer  that  the  houae  is  worUk 
more  ih&a  it  ia  aaaeaaed  at.  If  there  ia  nothings 
more  than  that,  it  seema  to  me  that  there  is 
nothing  upon  which  a  court  ought  to  act, 
because  that  would  be  in  effect  to  repeal  the 
statute.  Therefore  I  aay,  in  answer  to  the  first 
question,  that  as  a  matter  of  law  the  mere  giving 
of  evidence  that  the  house  is  worth  more  than 
the  amotint  at  which  it  was  aasessed  at  the 
quinquennial  valuation  is  not  evidence  of  an 
"  alteration  "  in  law  which  ought  to  be  received. 
Now,  it  is  remarkable  to  observe  that,  giving 
the  narrowest  interpretation  to  those  wordau 
there  is  no  evidence  in  this  case  at  all  or 
what  was  the  supposed  value  at  the  period 
6f  the  quinquennial  valuation.  The  reason  for 
that  is  obyions   enough ;    becauee   that  valua- 
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tion  is  conclnsive  on  the  parties,  conoluBive, 
that  ia  to  aay,  in  any  attempt  to  aay 
that  it  was  wrong ;  that  ia  absolutely  the 
valuation  which  bu  been  arriTed  at.  Bat 
I  should  have  thought  that,  even  if  the  mere 
alteration  in  value  was  the  thing  relied  upon, 
the  evidence  ought  to  have  been  somewhat  of 
this  character :  ''  Such  and  such  was  the  value  of 
the  house  at  that  date ;  the  value  of  the  house  is 
now  a  great  deal  more,  and  therefore  I  have  proved 
an  alteration  in  the  value  of  this  public-house." 
I  do  not  aay  that  that  would  have  been  sufficient, 
but  it  would  have  given  some  colour  to  the  argu- 
ment ;  but  here  there  is  absolntedy  nothing,  ^e 
gentleman  who  is  called  as  an  expert  witneas  is 
called  to  say :  "  I  had  a  premium  paid  when  this 
man  entered."  That  might  be  evidence.  I  think 
that  the  second  question  must  be  answered  in 
Uie  affirmative  that  it  is  evidence.  But,  although 
it  is  evidence,  it  oomea  to  nothing  unless  you 
establish  a  comparison  between  the  two  periods 
and  show  that  yon  have  got  an  ennanced 
premium  given ;  but  nothing  of  that  sort  is  sug- 
gested. I  decline  to  go  into  the  curious  ratioci- 
nation by  which  it  was  suggested  that  there  must 
have  been  a  less  premium  given  before  than  was 
given  then,  because  it  seems  to  me  to  be  rather 
reducing  it  to  an  absurdity.  I  say  that  there  was 
no  evidence  at  all  of  comparison,  and  it  is  only  if 
there  ia  a  comparison  that  this  is  relevant  or 
usef  al  evidence.  Of  course,  the  fact  of  what  was 
given  by  way  of  premium  is  evidence,  and  the 
sessions  were  right  in  receiving  it ;  but  what  I 
point  out  is  that,  unless  there  ia  a  term  of  com- 
pariaon,  although  it  is  admissible  evidence,  it 
comes  to  nothing.  The  third  question  is 
"  Whether  the  amount  of  such  premium  was  in 
law  any  evidence  of  an  alteration  within  the 
meaning  of  the  sub-section  P  "  By  itself  it  is  no 
evidence  in  law  of  anything.  It  may  be  thab  it 
shows  what  is  the  value  of  the  public-house  at 
that  moment.  I  do  not  mean  to  say  that  it  is  not 
relevant  evidence  to  show  what  ia  tbe  value  of  the 
public-house,  but  as  a  term  of  comparison  when 
yon  have  nothing  to  compare  it  with,  it  establishes 
nothing  whatever  as  a  matter  of  law.  Under 
those  circumstances,  it  appears  to  me  that  there 
was  no  evidence  at  ail  upon  which  any  tribunal 
would  be  entitled  to  come  to  the  conclusion  that 
there  was  an  alteration  of  circumstances  such  as, 
I  think,  was  pointed  out  by  Cockbum,  C.J.  as 
ginng  rise  to  the  permissibility  of  a  fresh  inquiry 
as  to  the  value  of  the  house.  I  have  said  that  I 
a^ree  that  the  judgment  of  the  Court  of  Appeal  is 
nght ;  but  I  hesitate  very  much  to  adopt  all  the 
reasoning  of  Williams,  L.J.,  because,  although 
there  are  some  illustrations  which  his  Lora- 
ship  gave  with  which  I  concur,  yet,  where  he 
deals  with  the  question  of  increased  trade  in  the 
cycle  industry,  or  such  general  propositiona  as 
that  a  war  might  affect  tiio  value  oi  a  building 
licensed  for  the  purpose  of  carrying  on  the  manu- 
facture of  gunpowder  and  so  on,  I  hesitate  verv 
much  to  say  that  those  are  circumstances  which 
could  be  properly  referred  to,  looking  at  the 
statute  which  oontemi^ateB  an  alteration  of  cir- 
cumstances in  respect  of  the  particular  heredita- 
ment which  is  to  be  rated.  That  is  the  guiding 
VaoB ;  and,  although  I  agree  that  the  opening  of  a 
bridge,  the  opening  of  a  new  street—^  of  these 
things  which  have  relation  to  the  particular 
hereditament  to  be  rated — might   be   properly  i 


applicable  and  properly  considered  in  relation  to 
an  alteration  of  circumstances  to  allow  the  here- 
diUmient  to  be  valued  again;  when  we  are 
dealing  with  the  alteration  contemplated  by  the 
statute  it  appears  to  me  that  the  topics  referred  to 
by  the  learned  judge  are  too  wide  and  too  much 
outside  the  particular  hereditament  in  respect  of 
which  the  inquiry  ia  to  be  held  to  be  properly 
applied  and  considered  for  tbe  purpose  oi 
establishing  the  proposition  sought  to  be  proved. 
Under  these  circumstances,  I  move  your  Lord- 
ships that  this  appeal  be  diwnissed  with  costs. 
I  will  only  say  that  in  giving  judgment  in  this 
case  I  am  simply  endeavouring  to  give  judgment 
upon  these  facts  alone.  I  lay  down  no  general 
proposition  of  law  beyond  thia :  that  the  statute 
has  to  be  construed  in  each  case  and  applied  to  the 
circumstances  of  each  case.  It  appears  to  me  that 
anything  more  dangerous,  even  if  it  were  possible, 
than  to  lay  down  exactly  where  you  are  to  draw 
the  line  it  would  be  difficult  to  conceive.  I  thare- 
fore  say  that  I  think  that  this  judgment  of  the 
Court  of  Appeal  is  right  in  this  case  for  the 
reasons  which  I  have  given,  and  I  move  your  Lord- 
ships to  affirm  it  accordingly. 

Lord  Shans. — My  Lo^ :  I  have  come,  after 
listening  to  the  very  able  argument  which  has 
been  addressed  to  ua,  to  the  same  conclusion  with 
your  Lordships,  that  this  appeal  ought  to .  be 
dismissed.  It  appears  to  me  tnat  the  aignment 
maintained  by  the  learned  counsel  for  the  appel- 
lants is  substiuatially  contradictory  to  the  principle 
of  quinquennial  valuations.  The  statute  un- 
doubtedly lays  down  the  rule  that  there  is  to  be 
a  qninquemual  valuation,  and  that  it  is  only  in 
the  case  of  alterations  in  the  value  which  most,  I 
think,  be  clear  and  rested  on  grounds  which  the 
statute  wiU  admit  of,  that  uiere  is  to  be  an 
alteration  made  afterwards  in  the  valuation  during 
one  of  the  years  of  the  current  period  of  five 
years.  It  is  required  tiiat  the  alteration  most  be 
proved.  In  that  case  the  first  clause  of  sect.  47 
comes  into  operation,  and  that  is  really  what  has 
to  be  construed  in  the  present  case.  "  If  in  the 
course  of  any  year  the  value  of  any  hereditament 
is  increased  by  tiie  addition  thereto  or  the  erection 
thereon  of  any  building,  or  is  from  any  cause 
increased  or  reduced  in  value,  then  the  following 
proviaiona  shall  have  effect."  If  you  are  to  read 
those  words  "  is  from  any  cause  increased  or 
reduced  in  value"  in  the  wide  sense  which  is 
contended  for  by  the  appellants,  it  appears  to 
me  that  you  would  no  longer  have  a  quinqaennial 
valuation ;  it  would  come  to  be  substantially  an 
annual  valuation  by  tbe  mere  proof  that  the 
value  of  the  subject  had  from  some  cause  or 
other,  I  don't  care  what  it  may  be,  either  appre- 
ciated or  depreciated.  I  cannot  think  that  that 
can  be  the  aound  reading  of  the  statute.  Tbe 
cases  have  perhaps  gone  rather  far  in  that 
direction.  I  am  of  opinion  that  it  must  be  some- 
thing analogous,  not  necessarily  closely  analogona, 
but  still  analogous  to  the  case  that  is  there  pat 
of  "  the  addition  thereto  or  the  erection  thereon 
of  any  building,"  or  for  some  similar  cause.  Bach. 
aa  would  affect  the  appreciation  or  depreciation  of 
the  particular  building  with  which  you  are  dealing. 
In  this  case  the  evidence,  alleged  as  affecting 
apparently  the  mind  of  one  witness  only,  of  a  large 
premium  paid  in  the  year  before  thia  attempted 
revaluation  took  place,  really,  so  far  aa  that  goes, 
drops  out  of  the  case.    It  was  a  scrap  of  evidenoe 
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taggBBHag  that  a  large  preminm  meant  an  inorease 
in  Tftlne,   bnt  withoat  a  comparison  with  some 
other  standard,  each  as  the  preminm  paid  ia  the 
preriooa  year,  and  the  gronnds  on  which  each 
j^reminm  was  fixed,  it  is  of  no  value.    The  case 
therefore  now  before  the  House  rests  entirely  on 
the  statement  contained  in  the  spemal  case,  which 
is  to  this  effect,  that  "  evidence  was  given  by  a 
valoer  on  behalf  of  the  respondents  that  there 
had  been    since  the    date  of   the  quinquennial 
valnatioa  list  a  general  appreciation  of  licensed 
houses  thronghoat  the  metropolis,  and  that  in 
his  (pinion  we  annual  value  of  the  said  publio- 
honae  had  between  April  and  Oct.  1896  increased 
by  about  lOOZ."    But,  it  is  added, "  It  was  admitted, 
uwever,  that  there  had  been  no  structural  altera- 
tion in  the  said  public-house.    No  evidence  was 
pven  of  any  droumstances  specially  affecting  the 
annual  value  of  the  said  public-house.    The  re- 
ipandentB  contended  that  they  were  not  bound 
to  give  any  such  evidence,  but  that  it  was  enough 
for  them  to  show  that  the  value    had  in  fact 
increased."    As  I  have  already  said,  if  it  ia  enough 
for  them  to  show  only  what  is  here  stated  you 
destroy  the  quinquennial  valuation,  and  substitute 
for  it   an    annual  valuation,  which    is    against 
ate  principle   of   the    statnta     It   appears   to 
me  to  be  clear  that  if   "alteration"  is  alleged 
to  have    occurred  either  in  the   way  of   depre- 
ciation or  of   appreciation,    the   onus   is  upon 
tte  person  making  the  statement  to  prove  it..    I 
QasuL.  that  some  circumstance  specially  affecting 
the  particular  subject  must  be   shown,   as  for 
instaiice,  as  has  been  put  by  the  Lord  Chancellor, 
the  building  of  a  bridge  which  has  greatly  in- 
creased tiie  traffic,  and  produced  large  profits  in 
eomparison  with  what  had  been  obtained  before  in 
"hat  is  in  some  reepects  really  a  new  locality ;  in 
the  erection,  as  has  been  suggested  by  Lord  Davey, 
■d  a  large  factory  in  the  neighbourhood,  which 
has  brought  in  a  large  amount  of  custom  to  the 
{articular  lionse,  or  to  the  particular  place ;  or  to 
"take  another  illostration,  the  addition  of  pleasure- 
^tHmds  to  the  particular  house,  which,  although 
were  has  been  no  ad^tional  building,  has  brought 
■nioh  increased  profits  to  the  occupier  of  the 
iionse.     In  aJl  those  cases  there  has    been   an 
increased   value   plainly   arising    from    circum- 
•tasoes  affecting  the  particular  house.    In  the 
same  way  the  value  may  be  depreciated  by  the 
shutting  np  of  a  road,  or  by  the  erection  of  a  new 
house  iwzt  door  in  competition,  or  by  some  other 
■pedal  (nronmstance  of  the  kind.    I  think  it  must 
M  taken  generally  that  in  each  case  some  cir- 
cnmstanoes  analogous  to  those  which  I  have  now 
fvt  must  be  proved  to  have  caused  either  appre- 
ciation or  depreciation.    In  this  particular  case 
WtUngof  tixe  kind  has  been  shown,  but  there  has 
■Biply  been  evidence  that  the  value  has  risen.    I 
Ha  not  prepared  to  form  a  final  judgment  upon 
tlw  cases  which  have  been  put  by  the  Court  of 
Appeal— the  case  ai  a  taste  for  cycling  cansin);  a 
rile  in  the  value  of  the  whole  of  the  cycle  factories 
and  their  profits ;  or  a  rise  in  the  price  of  gun- 
powder cansing  a  rise  in  all  buildings  where  gun- 
powder is  manufactured.     I  doubt  very  much 
whether  rach  cironmstances  would  warrant  any 
change  of  Talnation ;  but  it  is  not  necessary  to 
ffi^resa  a  final  opinion  on  that  question  at  present. 
In  this  case  I  am  clearly  of  opinion  that  there  are 
no    orenmetances   proved   or    stated    specially 
affecting  tbe  property  in  question  which  can 


entitle  the  assessor  to  raise  the  value  during  the . 
currency  of  what  I  might  call  the  quinquennial 
period. 

Lord  Davky. — My  Lords,  I  am  of  the  same 
opinion.  The  first  thing,  of  course,  that  we  have 
to  do  is  to  construe  sect.  47 :  "  If  in  the  course  of 
any  year  the  value  of  any  hereditament  is 
increased  by  addition  thereto  or  the  erection 
thereon  of  any  building,  or  is  from  any  cause 
increased  in  value,"  then  the  provisions  which 
follow  in  the  section  apply.  I  agree  with  the 
learned  judges  in  the  Queen's  Bench  Division 
that  those  words  cannot  be  confined  to  struc- 
tural alteration  or  addition  or  anything  of  that 
kind,  but  I  do  myself  think  that  the  woras  "  from 
an^  cause "  are  to  be  read  as  ejutdem  generis  in 
this  sense,  that  it  must  be  a  cause  which  affects 
the  value  of  the  particular  property.  In  other 
words,  I  think  that  the  point  is  very  well  put 
in  the  judgment  of  Williams,  L.J.,  that  it  uee 
upon  those  who  desire  to  alter  the  assessment 
to  prove  the  nature  and  cause  of  the  alteration  in 
value.  What  I  mean  is,  that  it  is  not  sufficient  to 
say  that  there  has  been  an  alteration  in  value, 
but  you  must  also  ^int  to  some  statable  or 
definable  cause  to  which  that  alteration  is  due, 
and  that  cause  must  be  one  which  affects 
the  assessable  value  of  the  particular  property. 
It  may  affect  the  assessable  value  of  other  pro- 
perties as  wdl,  but  it  must  in  my  opinion  be  a 
cause  which  directly  affecte  the  assessable  value 
of  the  particular  hereditament  in  question.  I 
should  nave  come  to  that  conclusion  merely  by 
looking  at  the  construction  of  this  particnls^r 
section,  bnt  I  agree  with  the  Lord  Chancellor  that 
if  you  look  at  the  scope  and  object  of  the  Act  it 
is  made  more  plain,  because  the  object  of  the 
Act  was  that  a  valuation  should  be  made  once  eveiy 
five  years,  which  should  be  conclusive  and  binding 
for  a  period  of  five  years  in  order  to  prevent  the 
annoyance,  the  trouble,  and  the  expense  of  a  fresh 
assessment  every  year,  and  the  inconvenience  to 
people  whose  property  is  assessed.  Now,  if  it 
were  sufficient  to  show  that  there  has  been  an 
increase  in  value  in  order  to  obtain  a  new  assess- 
ment, it  appears  to  me,  as  it  does  to  my  noble  and 
learned  fnend,  that  you  would  be  to  a  very  large 
extent  nullifying  the  provisions  of  the  statute, 
and  depriving  it  of  much  of  the  beneficial  result 
which  it  was  expected  to  have.  A  great  deal  has 
been  said  as  to  what  should  be  the  character  of 
the  "cause."  I  think  it  safer  to  confine  myself 
to  saying  that  it  should  be  one,  to  use  the  lan- 
guage which  I  have  already  used,  which  affects, 
oirectiy  the  value  of  the  property  itself.  Tarions 
illustrations  have  been  put,  and  many  others 
might  be  put,  I  th&k  it  wiser  to  follow  the  course 
taken  in  tne  Act  itself  of  not  too  exactiy  defining 
what  the  alteration  of  circumstances  must  be 
which  will  give  rise  to  the  right  to  a  fresh  assess- 
ment. I  will  merely  say  this,  that  I  should 
hesitete  before  I  acceded  as  a  general  principle 
to  some  of  the  illustrations  which  were  given  in. 
the  judgment  of  the  Court  of  Appeal,  bnt  I  do 
entirely  agree  in  the  conclusions  at  which  the 
learned  judges  have  arrived,  and  I  do  say  this, 
that  a  mere  alteration  in  value  is  not  sufficient 
for  the  purpose.  What  I  understand  to  have  been 
found  is  tluit  there  has  been  an  alteration  in  the 
value  of  this  house,  hj  ynj  of  increaee  in  the 
period  between  April  1^  and  Oct.  1896,  but  that 
this  alteration  is  due  to  a  general  increase  in  the 
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Talte  of  pnblic-honse  property  in  London.  I  do 
not  think  that  sufficient,  and  therefore  I  should 
answer  the  first  qaention  by  saying  that  the 
alteration  in  valne  which  was  fonnd  to  have  taken 
pktoe  afforded  no  evidence  which  would  support 
an  alteration  of  the  valuation  list.  I  should 
answer  the  second  question  by  sayine  that  the 
amount  of  premium  is  no  doubt  evioence,  but 
that  the  amount  of  the  premium  received  is  not  in 
itself  evidence  which  would  justify  an  alteration 
in  the  valuation  list.  I  thorefore  concur  in  the 
judgment  proposed. 

Lord  BoBEBTSOir. — ^Mv  Lords .- 1  entirely  agree 
in  all  that  hajs  been  said  by  my  noble  and  learned 
fiends.  The  general  scheme  of  the  Act  is  that 
tlie  valuation  is  to  stand  for  five  years,  irrespec- 
tive of  fluctuations  of  general  value  which  may 
occur  during  that  period.  But  the  Legislature 
also  deals  with  the  case  of  individual  heredi- 
taments, the  value  of  which  happens  to  have 
been  altered,  not  by  general  economic  or  speciid 
Qhanse^  bat  by  chuige  in  their  own  individual 
oonditions  affecting  vuue.  In  the  present  instance 
nothing  appears  m  this  special  case  to  show 
anything  roe(»al  or  individual  in  the  course  of 
the  alleged  enhancement  of  the  value  of  this 
house  so  as  to  bring  the  case  within  the  scope  of 
the  aeotions  founded  on. 

Jvdfiment  appealed  from  affirmed,  and  appeal 
dnmniued  voiih  eoats. 

Scdidtors  for  the  appeUanta,  Marsden  and  Son. 

Solicitors  for  the  respondent,  Maitkmds,  Peek- 
%am,  and  Co. 
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COURT   OF   APPEAL. 

Wedne»day,  Aug.  8. 
(Before  Lord  Altebstonb,  M.B.,  Bight  and 

gollins,  l.jj.) 

Saccharin  Gobfobation  Lihitkd  «.  Ghbmi- 

CAU  AND  Dbucm  Gokfant  Lihitbd.  (a) 

APFBAL  7BOH  TEB    CHANCISBT  DIVISION. 

Tatent — Infriyigemewt — Account  of  profite  in  lieu 
of  damage* — Dieeovery — Prodiuition  of  in- 
ftvngvnf  ooo]e« — Disclosure  of  names  of  cus- 
tomers— Pracliee. 

Where  the  plaintiff  in  an  action  for  the  infringe- 
ment of  a  patent  electa  to  take  an  aeeount  of 
profits  in  lieu  of  an  inauiry  a*  to  damages,  he  m 
entiUed  to  have  full  ity^ormation  as  to  how  those 
profits  are  arrived  at ;  and  the  infringer,  when 
ordered  to  produce  hie  boohs,  cannot  refuse  to 
disclose  the  names  of  customers  to  vohom,  goods, 
manufactured  in  infringement  of  the  patent,  have 
ieen  sold. 

Powell «.  Birmingham  Yine^ar  Brewery  Gompany 
(14  Bep.  Pat.  Cas,  1)  considered  and  applied. 

Dedaion  of  Cozens-Hmrdy,  J.  reversed. 

An  action  was  brought  to  restrain  the  infringe- 
ment by  the  defendants  of  the  plaintiffs'  patent. 

At  the  trial  of  the  action  it  was  decided  by 
North,  J.  that  the  patent  was  valid,  and  that  the 
defendimts  had  infringed  it. 

(a)  B«poited  by  B.  A.  Scbatcelzt,  K*}.,  BuriateNit-Lkir. 


The  plaintiffs  thereupon  elected  to  have  aa 
account  taken  of  all  profits  made  by  the  defen- 
dants, by  means  of  goods  which  infringed  th» 
patent,  in  lieu  of  an  inquiry  as  to  damages. 

In  pursuance  of  the  order  for  an  aoooont  oC 
profits,  the  defendants  furnished  an  account,  and 
subseqnentiy,  on  the  application  of  the  plaintiifs^ 
produced  their  books,  but  covered  up  the  names- 
of  the  customers  to  whom  goods  had  been  sold 
which  were  manufactured  in  infringement  of  th» 
plaintiffs'  patent.  The  question  was  then  raised 
whether  the  defendants  were  bound  to  diaolos» 
those  names. 

On  the  matter  coming  on  before  Gozans- 
Hardy,  J.,  his  Lordship  refused  to  order  th& 
defendants  to  disclose  the  names,  being  of 
opinion  that  it  would  be  oppressive  to  compek 
the  defendants  to  do  so,  especially  as  this  woold 
enable  the  plaintiffs  to  take  proceedings  against- 
the  customers. 

The  plaintiffs  now  appealed. 

llouUon,  Q.G.  and  J.  C.  Oraham  for  the  appel- 
lants.— The  order  for  discovery  was  to  enable  th& 
plaintiffs  to  test  the  account  of  profits  furnished 
by  the  defendants,  and  it  ought  to  give  the  plain- 
tiffs the  full  entiies  in  the  defendants'  books,, 
including  the  names  of  the  customers  to  whon> 
goods  manufactured  in  infringement  of  the- 
plaintiffs'  patent  have  been  sold.  The  point  is. 
an  entirely  new  one,  but  the  case  of  Leather  Cloik 
Compemy  v.  Hirschfield  (1  H.  &  M..  295)  showa 
that  where  there  is  an  inquiry  as  to  dam^es  the' 
names  of  customers  have  to  be  disdosed ;  and  no- 
distinction  in  principle  exists  between  an  acooont 
of  profits  and  an  inquiry  as  to  damages.  [Lord 
Alvbbstone,  M.B. — But  for  the  fact  that  that- 
case  relates  to  an  inquiry  as  to  damages,  it  would 
certainly  be  in  the  plaintiffs'  favour.  Murray  v. 
Clayton  (27  L.  T.  Bep.  644 ;  L.  Bep.  15  Eq.  115> 
and  American  Braided  Wire  Company  v.  ThomvMn- 
(5  Bep.  Pat.  Gas.  375)  were  similar  oases.  The 
question  to  be  considered  is  whether  an  account 
of  profits  and  an  inquiry  as  to  damages  are  oik 
the  same  footing.  My  trouble  is  whether,  wheiw 
the  plaintiffs  have  elected  to  take  the  mon^ 
which  the  infringers  have  received  from  their 
customers,  the  names  of  those  customers  are 
relevant.]  Discovery  is  very  important,  and  any- 
thing that  will  make  it  moi-e  perfect  and  enaDie- 
the  plaintiffs  to  ascertain  what  profits  have  beeik 
made  by  the  defendants  ought  not  to  be  withheld. 
We  have,  of  course,  to  establish  that  it  i» 
relevant  discovery  to  have  the  names  of  the 
defendants'  customers  disclosed.  This  applica- 
tion is  not  an  abuse  of  discovery,  and  bo  far- 
Murray  v.  Clayton  {ubi  sup.)  can  be  cited  as  a. 
case  in  point  here  on  account  of  the  observationa 
there  made.  Gozens-Hardy,  J.  did  not  refer  at- 
all  to  the  ^Med  distinction  between  profits  and 
damages,  ^s  Lordship  merely  refused  tb» 
application  on  the  ground  that  it  would  be 
oppressive  to  accede  to  it.  But  there  is  in  trat^ 
nothing  in  the  nature  of  oppression  in  the  present- 
application  ;  it  is  merely  an  assertion  of  the  plain- 
tms'  statutory  rights. 

A.  J.  Walter  (with  him  /.  A.  SucJcniO)  for  the 
respondents. — Where  the  pluntiffs  in  an  action 
for  the  infringement  of  a  patent  elect  to  take  an 
account  of  profits  in  lieu  of  an  inquiry  as  to 
damages,  the  names  of  the  infringers'  customers 
need  not  be  ^sclosed,  although  it  an  inquiry  aa 
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to  damages  U  ordered  the  plaintifEa  oan  claim 
the  right  to  see  those  names.  The  reason  for  the 
^tinction  made  is  that  a  patentee  who  elects  to 
take  an  acconnt  of  profits  in  lien  of  an  inqoiiy 
as  to  damages  stands  in  the  shoes  of  the  infringer, 
and  what  has  been  done  by  Urn  to  the  injary  of 
the  patentee  is  condoned : 

SeOmn  t.  BttU,  18  L.  T.  Bq>.  159;   L.  Bep.  5 
E.  &  I.  App.  1,  at  p.  22. 

That  case  was  commented  on  by  the  Hoose  of 
Iiordg  in  I>e  Vitro  \.  Betti  (18  L.  T.  Bep.  165 ; 
L.  Bep.  6  B.  &  I.  App.  319).  [Lord  Altebstonk, 
ILB. — ^In  the  trade  name  case  of  PoweU  y. 
Birmingham  Vinegar  Brewery  Company  (14 
Bep.  Pat.  Gas.  1)  tne  objection  hare  taken  was 
also  n^de,  but  the  Gourt  of  Appeal  did  not 
ngard  it.]  There  is  a  distinction  between  trade 
mark  or  trade  name  oases  and  patent  cases  because 
ihe  rights  tespectiTely  arising  thereunder  are 
'diSerenfc.  Unless  there  be  that  distinction,  the 
«ase  of  JPoxoeU  v.  ^imiin^^m  Vinegar  Brewery 
Company  (u6t  sup.)  most,  of  course,  be  considered 
as  goTeming  the  present  case. 

No  reply  was  called  for. 

Lord  Altxbstonb,  ]f.B. — ^This  case  was  not 
•igned  before  the  learned  jndge  in  the  court 
below  in  the  full  way  in  which  it  has  been 
aigoed  before  us.  It  was  taken  before  him  in  a 
somewhat  snmmaiy  manner,  and  therefore  in 
differing,  as  we  do  diffor,  from  the  order  of  the 
is*™^  j'^dge,  we  are  not  really  overrnling  him 
so  mndi  npon  the  merits  as  giving  a  judgment 
vhioh  we  are  able  to  give  after  the  full  argument 
«e  have  heard.  In  nothing  that  I  shall  say  do  I 
wish  to  throw  any  doubt  on  the  distinction 
kttmveu  Uie  case  of  a  patentee  who  elects  to  take 
an  acooonfc  of  profits  and  a  patentee  who  elects  to 
take  an  inquiry  as  to  danuwee.  As  was  pointed 
out  by  the  House  of  Lords  in  NeiUon  t.  Bette 
<18  L.  T,  Bep.  159;  L.  Rep.  6  E.  &  I.  App.  1,  at 
p.  22) — and  to  my  knowledge  the  principle  was 
recognised  and  has  been  recognised  for  many 
years— a  patentee  who  elects  to  take  profits 
stands  in  the  shoes  of  the  infringer,  and  conocmes, 
so  to  speak,  the  wrong  done  by  him,  and  is 
-entitled  only  to  the  profits.  But  we  have  to  con- 
ader  whether,  whera  there  is  an  account  of 
fn^ts  and  the  entries  in  the  infringer's  books 
oeing  mrimd  facie  material  in  order  to  ascertain 
what  the  profits  are,  the  wrongdoing  defendant 
■8  entitled  to  cover  up  any  part  of  tnose  entries 
npon  the  ground  that  the  plaintiS  may  make 
some  improper  use  of  them  which  he  ought  not 
io  make  or  which  is  not  aotoally  germane  to  the 
fNceedings  in  the  action.  Speaking  for  myself, 
if  I  thoof^ht  that  this  application  was  really  an 
abuse  of  the  process  of  the  court,  or  was  going  to 
be  used  for  an  improper  puipose,  I  should  not 
iiesitate  to  say  so ;  but  I  think  that  it  would  be 
gofaur  too  far  to  say  that  the  simple  .allegation 
Of  the  defendants  who  have  to  account  that  (hey 
*)U  have  to  disclose  the  names  of  their  customers 
is  snifioient  to  justify  the  court  in  ordering  the 
names  to  be  covered  up.  Now,  it  is  not  disputed 
tiiat  m  the  case  of  an  inquiry  as  to  damases  there 
is  no  right  to  cover  up  the  names.  That  was 
•decided  m  Mwrray  y.  Clayton  (27  L.  T.  Bep.  644 ; 
Xi.  Bep.  15  Eq.  115)  upwards  of  twenty  years  ago 
—that  is  to  say,  in  the  year  1872— and  it  has  been 
Allowed  in  American  Braided  Wire  Company  v. 
inompton  (5  Bep.  Pat.  Gaa.  375)  and  in  more 


than  one  other  case.  The  same  principle  was 
applied  in  the  case  of  Leather  Cloth  Company  V. 
HtraiMeld  (1  H.  &  M.  295).  Although  it  is  quite 
true  that  there  the  form  of  the  inquiry  was  as  to 
damages,  the  actual  inquiry  was  aa  to  the  number 
of  articles  which  the  defendant  had  disposed  of, 
and  the  objection  was  taken  to  the  names  of  the 
customers  being  disclosed.  But  I  think  that 
upon  principle  the  rule  laid  down  in  Murray  v. 
Clayton  (u&t  stip.)  was  a  right  rule,  tihat  when  yon 
are  dealing  with  the  case  of  a  wrongdoer  you 
must  not  be  very  astute  to  prevent  nim  from 
givins  full  discovery  because  some  consequences 
may  follow  from  the  fact  that  discov^v  has  been 
occasioned  by  his  own  wronKf ul  act.  When,  how- 
ever, I  come  to  the  case  in  this  court  of  PoimQ  t. 
Birmingham  Vinegar  Brewery  Company  (14  Bep. 
Pat.  Gas.  1),  which  was  a  case  of  profits  in  respect 
of  the  infringement  of  a  trade  name,  if  I  romember 
righUy,  an  account  of  profits  was  directed 
showing  the  sales,  and  an  objection  was  there 
raised  to  the  names  of  the  customers  being  dis« 
closed  upon  the  very  ground  now  suggested. 
Lord  Lindley,  the  late  Master  of  the  Bolb,  in  his 
judgment  pointed  out  that,  although  tiiat  was  a 
consequence,  it  in  no  way  was  a  reason  for  allow^; 
the  defendants  not  to  give  the  information.  T& 
went  so  far  thero  as  to  order  the  defendants  to 
actually  give  a  list  of  the  names  of  customers.  I 
do  not  say  mora  with  regard  to  the  questions  that 
have  been  raised,  beyond  this,  that  I  think  that 
where  an  acconnt  of  profits  is  ordered  primd  facie 
the  plaintiil  is  entitled  to  havefuU  information  as 
to  how  those  profits  are  arrived  at.  And  I  do  not 
think  that  that  full  information  oan  be  cut  down 
because  it  is  suggested  that  in  the  course  of  that 
information  being  given  the  names  of  customers 
will  be  disclosed,  and  that  it  would  be  injurious 
or  might  be  injurious  to  the  defendants'  trade  if 
they  were  disclosed.  In  this  case  the  only  objec- 
tion which  has  been  taken  to  what  the  learned 
judge  in  the  court  below  has  decided  is  the 
point  that  the  names  of  the  customers  should  be 
previously  sealed  up.  I  think  that,  having  rM^ard 
to  the  practice  that  has  existed  in  regard  to 
inquiries  as  to  damages  and  aooonnts  in  patent 
and  trade  mark  cases,  the  rule  ought  to  be 
enforced,  and  that  the  privU^  which  the  defen- 
dants claim  ought  not  to  be  a£owed  to  them,  and 
that  in  this  case  the  learned  judge  ought  to  have 
made  the  order  that  the  full  entries  should  be 
shown  to  the  plaintifEa. 

Biosr,  L.J. — ^I  am  of  the  same  opinion.  It 
appears  to  me  that  in  the  Yorkshire  Beliah  case 
— uiat  is,  PoweU  v.  Birmingham  Vinegar  Brewery 
Company  (ubi  «up.) — the  point  has  really  been 
disouBsed  and  argued  and  decided  by  this  court. 

GoUiiNB,  L.J. — I  am  of  the  same  opinion.  I 
think  that,  apart  from  authority,  when  the  thing 
is  worked  out  on  principle  it  is  peifeotiy  dear.  , 
We  begin  the  discussion  here  with  an  admission 
by  the  defendants  that  the  entries  in  which  the 
names  of  the  customers  appear  are  relevant. 
That  being  so,  they  must  disolose  them  unless 
they  cam  bring  the  case  under  some  principle  of 
privilege  that  relieves  them  from  so  domg.  They 
have  Men  unable  to  show  any  such  prindple^ 
and  when  they  are  thrown  back  on  authorities 
they  find  that  not  only  are  they  unable  to  show  it, 
but  that  it  has  been  in  terms  decided  that  the 
particular  ground  they  set   up  —  viz.,  titat  it 
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wotild  inTolve  a  disolosnre  of  their  ooatomers — ia 
not  a  gpnnnd  which  the  ooart  mil  treat  as  one 
piivileging  them  from  jiving  diaooveiT'.  There- 
fore, apart  from  antfaonty,  but  at  the  same  time 
olearlv  established  by  anthority,  is  the  proposi- 
tion that  the  defendants  are  not  relieved  from 
disclosing  the  names  of  their  customers. 

Appeal  allowed. 

Solicitors  for  the  aj^llants,  J.  H.  and  /.  Y. 
Johnton. 

Solictor  for  the  respondents,  Joseph  W. 
Aiprey. 


Monday,  July  23. 

(Before  Lord  Alvbbbionk,  ILB.,  Biqbt  and 
Collins,  L.JJ.) 

Be  Ghablxs  Fullbb  (a  person  of  onsoand 
mind  not  so  found),  (a) 

OBIOINAL  APPLICATION  TO  THB  COUBT  8ITTINO 
IN  LUNACT. 

Lunacy — Trustee  of  unsound  mind  though  not  so 
found — "Management  and  administration" — 
Exercise  of  lunatic's  power  of  appoiiUment  of 
new    trustees — Vesting    order — Bedl    estate — 
Jurisdi<stion  of  master — Lunacy  Act  1890  (53 
Vict.  e.  5),  s.  116,  sub-s.  1  (c),  u  2,  128,  129, 
136— Lunacy  Act  1891  (54  A  55  Viet.  c.  «6), 
s.  27,  sub-s.  1. 
Having  regard  to  the  provisions  of  sects.  116, 128, 
and  129  of  the  Lunacy  Act  1890,  and  of  sect.  27, 
siib-seet,  1,  of  the  Luncusy  Act  1891,  a  master  in 
lunacy  has  jurisdiction  to  moAre  a  vesting  order 
in  respect  to  real  estate  when  mcUeing  an  order 
appointing  a  person  to  exercise  the  power  of  ap- 
pointing new  trustees  which  is  vested  in  a  person 
of  unsound  mind  not  so  found. 
A  SUMMONS  was  taken  out  by  one  of  the  persons 
beneficially  entitled  to  the  trnst  property  under  a 
mairiM^  settlement  asking  that  J.  H.  Strange 
might  be  appointed  to  exercise  the  power  vested 
in  Charles  Foller  (a  person  of  unsonnd  mind  not 
so  foimd),  in  his  character  of  surviving  trustee  of 
the  marriage  settlement,  to  appoint  two  fib  and 
proper  persons  to  be  new  trnstees  thereof;  and 
that  an  order  might  be  made  as  to  all  the  trust 
property  in  pursuance  of  sects.  128  and  129  of  the 
Lunacy  Act  1890  as  to  the  judge  might   seem 
beneficial  and  expedient. 

The  trust  funds  and  property  comprised  in  the 
settlement  were  settled  upon  trust  for  the  wife 
for  life,  then  upon  trust  for  the  husband  for  life, 
with  an  ultimata  remainder  to  the  children  of  the 
wife  by  a  former  marriage  as  she  should  appoint, 
and  subject  to  such  appointment  in  trust  for  the 
'  children  equally. 

The  wife  died  in  Sept.  1894,  and  the  husband  in 
Sept  1898. 
The  children  of  the  wife  were  all  sui  juris. 
There  were  originally  two  trustees,  but  one  of 
them  died  in  Oct.  1896,  and  the  power  to  appoint 
new  trustees  was,  under  the  Conveyancing  and 
Law  of  Propei-ty  Act  1881,  vested  in  Charles 
Fuller  as  the  surviving  trustee. 

The  property  subject  to  the  settlement  con- 
sisted of  about  lO.GOOi  invested  in  various  stocks 
.  and  securities,  and  also  a  freehold  house. 

The  investments  had  all  been  i-ealised,  and  the 

(a)  Boported  by  E.  A.  Scratcblit,  Esq.,  BuristeiHkt-Lsw. 


proceeds,  with  the  exception  of  about  2791.,  had 
been  divided  amongst  the  beneficiaries. 

The  conveyance  of  the  house  by  Charles  Fuller 
had  been  prepared,  and  had  been  approved  by  all 
the  beneficiaries,  bat  had  never  been  executed  by 
him. 

He  had  since  April  1890  been  detained  as  a 
lunatic,  though  he  had  not  been  so  found  by  inqui- 
sition. 

All  the  persons  interested,  including  those  to 
whom  the  conveyance  was  to  be  made,  joined  in- 
the  application. 

The  master  made  the  order  appointing  J.  H. 
Strange  to  exercise  the  power  of  appointmg  new 
trnstees,  and,  upon  such  appointment  being  made^ 
vesting  the  freehold  house  in  the  new  trnstees, 
but  suDJect  to  the  matter  being  submitted  to  the 
judge. 

The  judge  (Collins,  L.J.)  referred  the  matter  (o 
the  court,  and  it  accordingly  now  came  on  to  be 
heard. 

Ashton  Cross  for  the  applicants. — The  question 
to  be  determined  is  whether  the  master  has 
jurisdiction  to  make  a  vesting  order  under 
those  provisions  of  the  Lunacy  Act  1890  which 
relate  to  administration  and  management,  or 
whether  the  judge  sitting  in  lunacy  mnst  make 
it  under  the  provisions  of  a  later  part  of  the 
Act.  The  master  has  beyond  question  power  to 
make  an  order  for  the  appointment  of  new  tras* 
tees,  but  it  is  doubtful  whether  he  can  make  a 
vesting  order.  The  judge  himself  could  make  it 
under  sect.  129,  and  it  is  only  reasonable  that  the 
master  should  have  that  power  also.  Sect.  116, 
sub-sect.  1  (e),  of  the  Act  of  1890  enacts  that  the 
provisions  relating  to  administration  and  manage-, 
ment  shall  apply  to  a  person  lawfully  detained 
as  a  lunatic,  though  not  so  found  by  inqniaitioii. 
Sub-eect.  2  of  the  same  section  enacts  that  in  the 
case  of  such  a  person  such  of  the  powers  of  the 
Act  as  are  made  exeroisable  by  the  committee  o£ 
the  estate  under  an  order  of  the  judge  shall  be 
exercised  by  such  person  in  such  manner  and  with 
or  without  security  as  the  judge  may  direct.  Sect. 

128  enacts  that  the  committee  of  the  estate  may 
under  an  order  of  the  judge  exercise  in  the  name 
and  on  b^alf  of  the  lunatic  a  power  vested  in 
the  lunatic  in   the  character  of  trustee.    Sect. 

129  enacts  that  whero  the  committee  exerdses  a 
power  of  appointing  new  trustees  which  is  vested 
in  the  lunatic,  the  appointment  has  the  effect  of 
an  appointment  made  by  the  High  Courts  and  tbe 
judge  may  make  any  order  respecting  the  pro- 
perty subject  to  the  trust  which  might  have  been 
made  in  the  same  case  under  the  Trustee  Act  1850, 
or  any  Act  amending  tJie  same,  on  the  appdni- 
ment  therounder  of  a  new  trustee  or  new  trusteea. 
Sub-sect.  1  of  sect.  27  of  the  Lunacy  Act  1S91 
enacts  that,  subject  to  rules  in  lunacy,  the  jurie- 
diction  of  the  judge  in  lunacy  as  regards 
administration  and  management  may  be  exev- 
cised  by  the  masters,  and  every  order  of  a  master 
in  that  behalf  shall  take  effect  unless  annulled  or 
varied  by  the  judg^  in  lunacy.  The  present  oaae 
is  governed  by  the  provisions  relating  to  adminis- 
tration and  management,  and  tbe  master  can, 
after  appointing  a  person  to  exeroise  the  power  of 
appointing  new  trustees,  proceed  to  m»k&  &. 
vesting  order  of  the  freehold  house  such  as 
could  be  made  under  sect.  26  of  the  Tmstee 
Act  1893  by  the  High  Court.    If  the  order  cannot 
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he  made  in  that  wa^,  the  parties  will  have  to 
pieaent  a  petition  miaer  sects.  135  and  136,  treat- 
ing the  trostee  as  a  Innatio,  which  he  strictly  is 
not  according  to  the  definition  in  sect.  341,  and 
Inrtlim  ooats  will  have  to  be  incnrred.  The  pro- 
viaionB  of  sects.  116  to  130  are  not  superseded  by 
sect  135.  Neither  do  they  supersede  that 
.section.  They  supply  a  short  code  ot  summary 
prooedora  for  oases  whei«  it  is  not  necessary  to 
.go  to  the  expense  of  a  petition.  There  are,  ot 
oonrse,  other  cases  whicn  it  is  right  should  go 
before  the  judge  himself.  The  object  of  sect. 
129  is  to  give  we  judge  in  lunacy  power  to  do 
everything  that  is  necessary  for  the  benefit  of 
the  lunatic,  and  so  to  avoid  the  cost  and 
•noonvanience  ot  taking  several  steps : 

B«  Shortridge,  71  L.T.Bep.  799;  (1895)  1  Ch.  278. 

Lord  Ai.T>B8TOKS,  JS..B,. — ^It  was  certainly 
.proper  that  this  matter  should  be  considered  as  a 
•question  of  principle,  having  regard  to  the  diffi- 
«nlties  which  have  beien  brought  to  our  notice  by 
connseL  I  think  that  the  master  had  jnrisdio. 
tion  to  make  the  order.  Under  sect.  116,  sub- 
sect.  1  (e),  ot  the  Lunacy  Act  1890,  the  powers  and 
provisions  of  that  part  of  the  Act  relating  to 
management  and  administration  apply  (amongst 
othei:^  to  every  person  lawfully  detained  as  a 
ilimatio  though  not  so  found  by  inquisition,  and 
under  snb-sect.  2  in  such  a  case  such  of  the 
powers  of  the  Act  as  are  made  exercisable  bv  the 
■ccmmittee  ot  the  estate  under  an  order  of  the 
judge  shall  be  exercised  by  such  person  in  such 
manner  and  with  or  without  security  as  the  judge 
Aiay  direct.  It  seems  to  me  that  there  can  be  no 
4oubt  that  under  sects.  128  and  129,  it  new  trustees 
had  been  appointed,  the  judge  in  lunacy  could 
have  made  such  an  order  as  to  the  property  sub- 
ject to  the  trust  as  could  have  been  made  under 
the  Trustee  Act  on  the  appointment  of  new 
trustees  thereunder.  Then  sub-sect.  1  of  sect.  27  of 
•the  Lunacy  Act  1891  provides  that,  subject  to 
rules  in  lunacy,  the  jnrisdioti<ui  of  the  judge  in 
lunacy  as  regards  administration  and  manage- 
ment may  be  exercised  by  the  masters.  I  do  not 
think  that  it  can  be  seriously  doubted  that  sect.  129 
is  one  of  the  sections  included  in  the  adminisba- 
tion  and  management  provisions  of  the  Act,  and 
that  it  gives  express  power  to  the  master  to  make 
.an  order  such  as  could  h^ve  been  made  on  the 
.(^ipcnntment  of  new  trustees  under  the  Trustee 
Ai^  I  was  somewhat  troubled  tor  a  time  by  the 
&ct  of  there  beini;  a  parallel  set  of  powers  under 
sect  135  of  the  Lunacy  Act  1890  which  could 
only  have  been  exercisedoy  the  judge  and  were  not 
apparently  transferred  to  the  master,  as  the 
powers  so  transferred  were  confined  to  powers  ot 
administration  and  management,  but  it  may  very 
well  have  been  thought  that  the  limited  powers 
which  are  part  of  the  administration  and  manage- 
ment portion  of  the  Act  might  for  that  reason  oe 
riven  to  the  master  as  well  as  the  judge,  and  it  is 
eiear  that  there  are  many  cases  which  come 
under  sect.  135  which  do  not  come  under 
secta  116  to  130.  I  think,  therefore,  that,  having 
fegard  to  the  provisions  of  sect.  27  of  the  Lunacy 
A&  1891,  an  order  ot  tliis  kind  can  under  tfaie 
dxcnmstaiioes  be  made  by  the  master.  The 
nanlt  is  that  we  shall  enable  the  parties  to  avoid 
a  doaUe  set  of  costs.  On  the  other  hand,  we  are 
Bising  in  the  master  a  jurisdiction  which  he 
not  nave  under  sect.  135,  but  I  think  there 


is  no  reason  why  he  should  not  have  that  juris- 
diction, having  regard  to  the  provisions  of  the 
Act 

RiOBT,  L.J. — I  am  of  the  same  opinion.  I 
think,  on  a  careful  consideration  of  the  sections, 
that  the  master  has  jtirisdiction  to  make  the 
order. 

Collins,  L.  J. — ^I  am  of  the  same  opinion. 
Applieation  aUowed. 

Solicitor :  Charle*  M.  Trevor. 


June  18,  19,  July  5, 12,  and  Aug.  3. 

(Before  Lord  Alvkbstonk,  H.B.,  Rigbt  and 

Collins,  L.  JJ.) 

Be  Obaingbs  ;  Dawsor  «.  Higgirb.  (a) 

▲PPKAL  FBOM  THB  CHARCBBY  DIVI8IOR. 

Will — Conitruetion — Ambiguity  —  Exirineie  evi- 
dence— AdmieiibUity — Aaminittration — AppK' 
eaiion  of  CMset$ — Speeifie  legaeiee  payable  «mt  of 
partieviarftmd — TJndieposed-ofreiidue — Charge 
ofdebti — Coitt. 

By  hit  wiU,  dated  in  1895,  a  teetator,  after 
appointing  an  executor,  directed  that  all  hi* 
just  debts  and  funeral  and  testamentary  expenee* 
should  be  paid.  He  then  made  specific  bs^wsste 
of  certain  chattels  and  real  estate,  and  bequeathed 
certain  pecuniary  legacies.  He  then  gave  and 
bequeathed  oJl  the  rendue  and  remainder  of  the 
•um  of  91872.  lent  on  mortgage  to  one  named 
person  and  of  the  sum  of  4/OWil.  lent  on  mart- 
gage  to  another  namsd  person,  after  payment  of 
his  just  debts  and  funeral  expenses  and  the 
expenses  of  proving  nit  viU,  to  certain  legatees. 
The  viill  contained  no  reeiduary  bequest. 

The  Uttator  died  in  1898.  At  the  date  of  hu 
will  he  posteesed  no  other  properties  than  tliose 
epedfioaUy  devised  or  beqtteathed  by  his  will, 
excepting  ab(w(  145Z.  on  ewrrent  account  at  hi* 
bttnJci  but  he  eubseqtienUy  acquired  a  further 
turn  of  tAout  90002.  whioA  was  still  in  hi*  pos- 
ae**ion  at  the  date  of  hi*  death. 

Held,  dissentiente  Migby,  L.J.  (reversing  the 
decision  of  BHrliTig,  J.),  that  on  the  true  con- 
struction of  the  wul  the  legacies  as  well  as  the 
dd>ts  and  funeral  and  testamentary  expense* 
were  payable  out  of  the  two  epectfieaUy  be- 
qmathed  mortgage  debt* ;  that  if  this  was  not 
the  meaining  of  the  cZattse,  ii  was  at  any  rate 
ambiguous,  and  the  court  was  entitled,  on  the 
authority  of  the  ease*  cMeeted  in  Wigram  on 
Bxtrin*%c  Evidence,  to  know  what  was  the  posi- 
tion of  the  testator  at  the  time  he  made  hi*  wiU  ; 
and  that,  eulmitting  this  evidence,  the  court  wa* 
confirmed  in  the  view  already  talcen. 

Held,  also,  that  the  legaeie*  were  specific,  and  were 
payable  out  oj  the  mortgage  debts,  and  not  ovA  of 
the  undisposed-ofpersonalty. 

Per  Stirling,  J. .-  Where  real  and  personal  estate 
are  specifically  devised  and  bequeathed  tul^eet 
to  the  payment  of  debts  there  %*  no  prioritv  of 
charge;  but  the  several  propertie*  must  bear 
pari  passu. 

Per  Stirling,  J. :  The  costs  of  an  af]^ieation  to 
the  court  in  the  course  of  administering  a» 
estate  are  included  in  "  testamentary  expenee*," 
but  not  in  the  "  costs  of  proving  the  wiU." 

Stringer  v.  Harper  (26  Beav.  6Sb)  followed. 

(a)  Beportad  ij  E.  A.  Bcbatcblst,  Biq.,  BUTlM«r«t-L*w. 
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Bt  his  will,  dated  the  Slat  May  1895,  John 
Grainger,  a  Roman  Gatholio  priest,  appointed 
tiie  Rev.  William  Dawaon  to  be  his  executor,  and 
diieoted  that  "  all  my  jnst  debta  and  funeral  and 
.testamentary  expenses  shall  be  paid  as  soon  as 
oonveniently  may  be  after  my  deoeaae."  He  be- 
queathed unto  his  mother  Anna  Maria  Grainger 
and  onto  his  sister  Fhilomena  Grainger  certain 

Slate  and  china.  He  derised  unto  his  unole,  the 
[ost  Ber.  Oharles  Eyre,  Arohbiahop  of  Glasgow, 
or  unto  the  Archbishop  or  Bishop  of  Glas^w  for 
the  time  being,  the  church  and  presbjrtery  situated 
on  Albion-road  and  Bmnswiok-terraoe,  Exmonth, 
and  their  contents  and  the  aum  of  20002.  He 
then  bequeathed  to  his  housekeeper  a  life  annuity 
of  60Z.,  and  he  bequeathed  a  number  of  pecuniary 
legacies  of  different  amonnte  (in  all  between 
11,0002.  and  12,000!.)  to  various  named  persons ; 
and,  after  the  enumeration  of  these  legacies,  the 
will  proceeded  in  the  foUowing  words : 

AJl  the  residue  uid  remainder  of  the  smn  of  91671. 
lent  on  marlgsge  to  Sir  John  Lswaon,  the  deeds  being 
in  the  keeping  of  Meaara.  Bloont,  LTnoh,  and  Feiiw,  of 
Fitialan  Honae,  Amndel-atreet,  Strand,  and  of  the  anm 
of  40001.  lent  on  mortgage  to  Mra.  AUoia  Kirk,  of  the 
Park,  Gorey,  Ireland,  the  deeds  being  in  the  keeping  of 
the  same  firm,  after  payment  of  my  joat  debta  and 
funeral  expenaea  and  the  expense  of  proving  thia  my 
will,  I  give  and  bequeath  nnto  the  Bev.  Gilbert  Higgina 
and  onto  the  Ser.  Angnatine  White  and  nnto  the  Bev. 
ndephonens  Laysrd,  Canona  Begnlar  of  the  Lateran,  of 
12,  Wormesley-road,  Strond  Green-ioad,  London,  N., 
and  of  Spettisbory  in  Doraat,  and  Bodmin  and  Tmro  in 
Cornwall. 

The  vrill  was  made  by  the  testator  in  his  own 
handwriting  upon  a  printed  form.  It  contained 
no  residuary  lieqnest. 

The  testator  died  in  1898. 

It  appeared  that  at  the  time  of  his  making  his 
will  we  testator,  in  addition  to  the  chattels 
thereby  bequeathed,  possessed  only  thetwo  specified 
mortgage  debts,  the  church  and  presbytery  (which 
were  a  freehold  property)  specifically  devised,  and 
a  sum  of  1452.  On  current  account  at  his  bank ; 
but  that  he  subsequently  acquired  on  the  death 
of  his  mother  a  further  sum  of  about  90002., 
which  was  still  in  his  possession  at  the  time  of 
his  death,  and  which  went  to  increase  his  undis- 
posed-of  personal  estate. 

On  tiie  death  of  the  testator  the  (jnestion  arose 
as  to  whether,  on  the  true  construction  of  his  will, 
the  general  legacies  already  referred  to  were  pay- 
able out  of  the  two  mortgage  debts  of  91872.  and 
40002.  respectively,  or  out  of  the  subsequently 
acquired  sum  of  about  90002. 

An  originating  summons  was  taken  out  by  the 
executor  for  the  determination  of  this  and  other 
questions. 

The  summons  was  adjourned  into  court,  and 
came  on  to  be  heard  before  Stirling,  J.  on  the 
25th  Oct.  1899,  when  the  following  judgment  was 
delivered : — 

Stibling,  J. — ^As  regards  the  main  point  which 
has  been  argued  in  this  .case,  I  will  express  my 
opinion  at  once.  The  question  arises  on  the  will 
of  the  testator,  who  appointe  the  plaintifC  in  the 
present  application  to  be  his  executor,  and  then 
proceeds  thus  :  [lEUs  Lordship  read  the  material 
clauses  of  the  will  as  above  set  forth,  and  con- 
tinued :]  There  is  no  general  disposition  of  the 
testator's  residuary  estete.  Now,  the  state  of 
things  which  has  arisen  is  this :  The  testator  was 


entitled  besides  these  mortgages  and  the  real 
estate  at  the  time  of  his  death  to  Tei7  consider- 
able iMraonal  estete,  but  that  personal  estate  was 
not  snffident  for  the  payment  in  full  of  his  debte, 
funwal  and  teetementary  expenses,  and  of  the 
legacies.  The  question  arises  as  to  the  order  in 
which  his  assets  are  to  be  applied.  The  first 
point  which  has  to  be  demded  is  this :  What  is  the 
meaning  of  the  words  "all  the  residue  and 
remainder  of  the  sum  of  91872.  .  .  .  and  of  the 
sumof40(K)2.  .  .  .  afterpaymentof  my  just  debts 
and  funeral  expenses  and  the  expense  oi  proving 
this  my  will."  It  is  contended  and  has  been 
strenuously  urged  before  me  that  that  means  thfr 
residue  and  remainder  of  those  sums  after  pay- 
ment not  only  of  the  debts,  funeral  expenses,  and 
the  expenses  of  probate,  but  also  after  payment- 
of  the  legacies.  Those  words  "  after  payment  of 
the  legacies "  are  not  found  in  the  will,  and  the- 
only  ground  on  which  it  is  contended  that  thoB» 
words  ought  to  be  introduced  is  that  at  the  dab» 
of  the  wiU  the  state  of  the  testator's  property  wa» 
such  that  there  would  have  been  nothing  avail- 
able for  payment  of  tiiose  legacies — that  if  thos» 
l^acies  were  not  paid  in  point  of  fact  out  of  the- 
two mortgages,  they  could  not  have  been  paid  at- 
all.  In  other  words,  if  tiie  testator  had  died  (he- 
day  after  he  made  his  will,  the  <»ly  funds  which 
he  had  practically  available  for  the  payment  of 
these  legacies,  besides  the  real  estete  which  wa» 
speoifictuly  devised  and  these  two  mortgages,  was 
a  small  balance  at  his  bankers'  utterly  insufScienfc 
for  the  payment  of  these  legacies.  Ko  doubt  one- 
may  resort  in  oonstming  a  will,  for  the  purpose 
of  ascertaining  which  of  two  meanings  is  mor& 
preferable  to  be  given  to  it,  to  the  consideration 
of  the  state  of  the  testetor's  assete  at  the  time  the 
will  is  made.  That  is  possible,  but  where  the- 
liuiguage  of  the  will  is  clear  that  should  not  be- 
done.  It  simply  comes  to  this :  When  one  can 
gather  what  the  testator's  intention  may  have 
been,  one  is  bound  to  construe  the  will  as  it 
stands.  I  consider  the  language  of  the  will 
iteelf  perfectiy  clear.  What  is  given  to  these- 
two  gentiemen  is  the  residue  and  remainder  <^ 
the  two  mortgage  debte  after  payment  of  just 
debts  and  funeral  expenses,  and  the  expense  of 
proving  the  will.  I  can  find  no  justification  on 
the  face  of  the  will  for  introducing  Hm  worda 
"  after  payment  of  the  legacies."  I  was  referred 
to  the  case  of  Choat  v.  Yeats  (1  J.  &  W.  102), 
before  Sir  Thomas  Flumer,  M.B.,  but  the  will 
which  the  learned  judge  had  to  deal  with  there- 
differed  in  the  most  essential  point  from  that 
which  is  before  me.  The  marginal  note  is  this : 
"  Testetiix  having  made  several  specific  bequesta 
of  stock,  ^ves  tiie  residue  of  her  funded  pro- 
perty, after  payment  of  her  debte  and  legacies, 
to  A. ;  she  gave  the  residue  of  her  real  and  per- 
sonal estete  to  others,  and  directed  one  par- 
ticular legacy  to  be  paid  out  of  the  stock.  Held, 
that  the  residue  of  the  stock  was  the  primaiy 
fund  for  the  payment  of  the  debte  and  legacies.  ' 
The  principle  upon  which  the  Master  of  the 
Bolls  acted  is  stated  at  p.  104,  and  it  was  this  -. 
"  It  is  always  the  safest  mode  of  construction  to 
adhere  to  the  words  of  the  instrument,  without 
considering  either  circumstauoes  arising  aiiundi, 
or  calculations  that  may  be  made  as  to  th» 
amount  of  the  property,  and  of  the  consequences 
flowing  from  any  particular  interpretetion.  The 
question,  therefore,  can  only  be,  What  has  th» 
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testatrix  saidP"  In  the  present  case  it  seemB 
to  me  that  the  testator  has  plainly  said  that 
-these  two  gentlemen  are  to  nave  the  residue 
.and  remainder  of  the  two  mortgage  debts 
after  payment  of  the  testator's  just  debts 
And  funeral  expenses  and  the  expense  of  provins 
the  wilL  That  being  so,  the  general  persomu 
«8tate  of  the  testator  that  is  not  disposed  of  is 
available  for  payment,  and  is  a  fond  to  oe  resorted 
toforpaymentof  thelegades.  Bat  it  is  insufficient 
ior  tlut  purpose,  and  the  second  question  arises — 
namely,  whether  to  any  extent  the  charge  on  those 
two  mortg^e  debts  of  the  testator's  debts  and 
funeral  expenses  and  expense  of  proving  his  will 
«an  be  made  applicable  to  the  legatees,  who  to  a 
«ertuii  extent  are  disappointed.  It  seems  to  me 
iha^  having  regard  to  the  present  state  of  the 
autiiorities,  I  am  bound  to  hold  that  the  legatees 
are  entitled  to  marshal — that  is  to  say,  they  are 
entitled  to  stand  in  the  place  of  creators  after 
payment  of  funeral  expenses  and  the  expense  of 
proving  the  will  out  of  tae  general  personal  estate 
80  as  to  enforce  the  chu^  which  is  created 
■expressly  by  the  will  of  the  testator  on  these  two 
mortage  debts.  As  to  that,  I  think  that  the 
present  state  of  the  authorities  is  binding.  But  a 
further  question  arises — namely,  as  to  whether 
the  pecuniary  legatees  are  entiUed  to  resoi-t  by 
way  of  marshalling  to  the  charge  on  the  real 
estate  which  is  specifically  devised  that  un- 
doubtedly is  created  by  the  words  in  the  first 
part  of  the  will :  "  I  direct  that  all  my  just  debte 
and  funeral  and  testamentary  expenses  shall  .be 
paid  as  soon  as  conveniently  may  be  after  my 
decpase."  With  regard  to  that,  I  am  not  quite 
satisfied  at  the  present  moment  as  to  what  the 
decision  ought  to  be,  and  I  desire  to  take  time  to 
<:<Hisider  it.  I  will  give  my  decision  as  soon  as 
possible.  Subject  to  that  question,  the  summons 
will  be  answered. 

Cur.  adv.  vult. 

On  the  7th  Hor.  1899  the  following  judgment 
■was  delivered : — 

Stirling,  J. — Two  poiii'^  remain  to  be  dis- 
.posed  of  in  this  case.  They  arise  under  the  will 
it  the  testator,  who,  after  appointing  his  executor, 
Erected  that  all  his  just  debte  and  funeral  and 
testamentary  expenses  should  be  paid  as  soon  as 
«onveniently  might  be  after  his  decease.  It  is 
not  disputed  that  that  direction  creates  a  charge 
of  the  testator's  debts  and  funeral  and  testamen- 
tary expenses  on  his  real  estate.  The  testetor 
then  made  a  specific  devise  of  certain  real  estate 
to  which  he  was  entitled,  and  then,  after  giving 
certain  pecuniary  legacies,  he  proceeded  thus: 
is  Lordship  read  the  clause  conteining  the 
meat  ot  the  mortga^  debte  as  above  set  forth, 
i  continued:]  It  is  not  disputed  that  that 
created  a  charge  on  that  specific  gift  of  the  debte 
and  funeral  and  testamentarv  expenses.  The  first 
^jneetiou  which  arises  is  whether  there  is  any 
priority  between  the  charges  thus  created — i.e., 
between  the  charge  created  on  the  mortgage 
debts  and  the  charge  created  on  the  speoiSo 
devise  of  real  estate.  Now,  the  order  of 
application  of  the  assete  of  testetors  is  steted 
very  clearly  bv  Mr.  Jarman  in  the  second 
volnme  of  his  Treatise  on  Wills,  at  p.  622,  which 
is  as  follows:  "(1)  The  ^^eral  personal  estate 
ftot  expressly  or  by  implication  exempted. 
j^J  lAads  expressly  devised  to  pay  debte,  whether 


the  inheritance,  or  a  term  carved  out  of  it,  be  so 
limited.  (3)  Estetes  which  descend  to  the  h^, 
whether  acquired  before  or  after  the  making  of 
the  'mil.  (I)  Heal  or  pei'sonal  prox)erty  devised 
or  bequeathed  [either  to  the  heir  or  a  stranger] 
charged  with  debte,  and  disposed  of  subjeoc  to 
such  charge."  I  believe  that  that  is  a  correct 
stetement  of  the  law.  I  have  examined  the  cases 
which  are  cited  by  Mr.  Jarman  in  the  note  to  that, 
and  a  good  many  more  besides,  and  it  seems  to  me 
that  there  is  no  priority  of  charge  as  regards 
real  or  personal  estete  specifically  devised  or 
bequeathed  subject  to  the  charge,  and  conse- 
quently that  in  the  present  case  the  several  pro- 
perties  must  bear  pari  passu.  The  second 
question  is  this :  The  charge  on  the  real  estate 
extends  to  the  debte  and  ftmeral  and  testamen- 
tary expenses.  The  charge  on  the  mortgages  is 
all  the  debte  and  funeral  expenses  and  expense  of 
proving  the  will.  Now,  it  is  well  settled  that 
"  testamentary  expenses  "  includes  more  than  the 
cost  simply  of  proving  the  will — that  is  to  say, 
probate  expenses.  It  extends,  for  example,  to  the 
ooste  of  an  action  brought  for  the  administration 
of  the  estete.  On  the  other  hand,  it  has  been  held 
that  where  the  testetor  simply  refers  to  the 
expense  of  proving  the  will,  the  coste  of  an 
administration  action  are  not  excluded.  That 
was  settled  hj  Lord  Bomilly,  M.B.  in  the  case  of 
Stringer  v.  Harper  (26  Beav.  585).  I  think  that  I 
must  follow  that  decision  and  hold  that  the  ooste 
of  the  present  application  are  included  in  "  testa- 
menta^  expenses,"  but  are  not  included  in  the 
"  coste  of  proving  the  wilL  What  may  be  included 
in  the  "  costs  of  proving  the  will "  I  do  not  now 
decide ;  I  leave  tluit  for  decision  when  the  facte  are 
known. 

From  the  first  of  the  foregoing  judgmente 
Philomena  Grainger  and  another,  representing  the 
next  of  kin  of  the  testetor,  now  appealed ;  while 
the  Archbishop  of  Glasgow  appealed  from  the 
second  of  those  judgments. 

Theobald,  Q.G.  and  FiseKer  Williams  for  the 
appellante. 

Upjohn,  Q.G.  and  Northeote,  Jenkins,  Q.G.  and 
W.  M.  Cann,  and  Ingpen,  Q.O.  for  the  several 
respondente. — On  the  question  of  the  admisra- 
bility  of  extrinsic  parol  evidence  to  explain  the 
intention  of  the  testetor,  the  following  authorities 
were  cited  in  the  course  of  the  argumente : 
Qrevaie  v.  Browne,  7  H.  of  L.  Caa.  689 ; 
Bops  V.  Poller,  3  E.  *  J.  206 ; 
Bingleton  v.  TomUnton,  38  L.  T.  Bep.  653  ;  3  App. 
Cas.404. 

The  numerous  authorities  cited  on  the  hearing 
of  the  second  appeal  are  omitted  herefrom,  inas- 
much as  the  decision  of  the  court  on  the  first 
appeal  (reversing  the  decision  of  Stirling,  J.) 
rendered  them  unnecessary  to  be  dealt  with. 

Ctur.  adv.  vuU. 

Juhf  5.  —  The  following  written  jndgmente 
were  delivered : — 

Lord  Altkb8T0NK,M.B. — In  this  case  we  have 
to  construe  the  will  of  Mr.  John  Grainger,  a 
Roman  Catholic  clergyman,  which  was  made  on 
the  31st  May  1895.  The  material  clauses  of  the 
will,  which,  with  the  exception  of  the  opening 
clause  as  to  the  payment  of  debts,  was  in  the 
handwriting  of  the  testetor,  are  as  follows :  [His 
Lordship  re«Ml  the  material  clauses  of  the  will  as 
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set  forth  above,  and  oontinned :]    Stirling,  J.  has 
held  that  the  last  recited  clanse,  commenomg  with 
the  words  "  all  the  residae  and  remainder/la  to 
be  read  by  itself  and  construed  as  a  bequest  to 
the  canons  of  the  sum  of  13,1872.  lent  on  mortgage, 
or  so  much  of  it  as  remained  left  at  the  testator's 
death  in  1898,  after  payment  only  of  the  testator's 
debts,  funeral    expenses,  and   the   expenses   of 
proving  the  will,  and  that  there  is  no  connection 
Between  this  clanse  and  the  preceding  part  of  the 
will ;  or,  in  other  words,  that  the  legacies  were 
intended  to  be  paid,  not  out  of  the  13,1871.,  but  out 
of  any  j[enei-al  residae  possessed  by  the  testator 
at  the  time  of  his  death.    I  am  unable  to  adopt 
this  view.    I  think  that  these  words  as  they  stand 
in  the  will  form  part  of,  and  must  be  read  in 
connection  with,  the  preceding  list  of  legacies, 
and  that  the  words  "all   the  residue  and  re- 
mainder"  are  at  least  open  to  the  construction 
that  the  testator  intended  them  to  refer  to  what 
would  be  left  of  the  snm  of  13,1872.,  which  he 
dearly  had  in  his  mind,  after  payment  of  the 
legacies  and  satisfying  the  annuity  of  602.  a  year 
given  to  his  houseKeeper.    And  I  think  the  words 
"  after  the  payment  of  my  just  debts  and  funeral 
expenses  "  are  not  intended  to  define  the  mode  in 
which  all  the  residue  and  remainder  of  the  sum 
of  13,1872.  is  to  be  arrived  at,  but  are  intended 
to  indicate  that  this  residue  and  remainder  after 
payment  of  the  legacies  might  still  be  reduced  by 
the  payment  of  his  debts.    This  seems  to  me  the 
natural  meaning  of  the  clause  in  the  place  in 
which  it  occurs  in  the  will,  especially  when  it  is 
home  in  mind  that  the  previous  direction  as  to 
payment  of  debts,  which  was  in  somewhat  different 
WOTds,  was  in  the  printed  form  upon  which  the 
testator  wrote  his  will.    It  is  to  be  noted  that 
there  is  no  general  residuary  bequest  or  anything 
on  the  face  ot  the  will  to  indicate  that  the  testator 
possessed,  or  thought  he  possessed,  any  other 
property  than  that  with  which  he  was  dealing ; 
and  in  my  view,  if  the  meaning  of  the  clause  is 
not  that  which  I  have  indicated,  it  is  at  least 
ambiguous  and  open  to  the  construction  which  I 
have  put  upon  it  as  well  as  to  the  construction 
whioh  Stirling,  J.  has  placed  upon  it.  Under  these 
cironmstanoes  I  think  the  case  is  one  in  which, 
upon  the  authorities    whioh   are    collected  and 
discussed  in  Wigram  on  Extrinsic  Evidence  (see 
also  Jarman  on  Wills,  4th  edit,  pp.  422  et  »eq.), 
we  are  entitled  to  know  what  was  the  position  of 
the  testator  at  the  time  he  made  his  will — ^to  put 
ourselves,  as  some  of  the  cases  have  said,  in  the 
position  of  the  testator  when  he  was  writing  the 
will.     It  is,  in  my  opinion,  established  bevond 
doubt  that  he  then  possessed  the  plate  and  china, 
the  freehold  church,  the  sum  of  13,1872.  advanced 
on  mortgage,  and  a  small  sum  of  1452.  at  his 
bank,  and  no  other  property.    There  is  nothing 
to    show    that    he    had   expectations    from    hiis 
mbther,   or    from    any    other    source;    and    I 
think  it    would   be  wrong  to  assume  that  the 
will  contemplates  that  the  legacies  and  annuities, 
whioh  amount  to  between  11,0002.  and  12,0002., 
shonld    be    paid    out   of   any  general    residue. 
I  think  the  language  of  the  will  shows  that  the 
testator  intended  to  deal  with  all  the  property 
which  he  believed  he  jwesesaed  by  dividing  it  up 
among  t^e  legatees ;  and  I  think  the  words  "  all 
the  residue  and  remainder  "  of  the  snm  of  91872. 
and  of  the  sum  of  40002.  clearly  indicate  this 
intention.    It  is  to  be  noted  that  the  daose  does 


not  come  as  a  separate  and  independent  danse 
following  after  the  printed  direction  as  to  the 
payment  of  the  debu.  There  is  no  separate  gift 
of  the  residue.  If  the  language  was  intended  to 
have  the  meaning  which  Stirling.  J.  has  put  upon  it, 
the  words  "  residue  and  remainder  "  are  somewhat 
superfluous.  One  would  have  expected  to  find  a 
gift  of  the  13,1872.  after  payment  of  the  debts, 
&o.  If  this  clause  had  stood  alone,  or  was  olearl^ 
separated  from  the  other  parts  of  the  will,  it 
would  be  more  difficult  to  avoid  the  oonstmctioB 
which  Stirling,  J.  has  put  upon  it.  But,  having 
regard  to  the  lan^^ge  used  and  its  position,! 
thmk,  as  I  have  said,  that  if  the  clause  is  not  to 
be  read  in  the  way  I  have  indicated,  it  creates  an 
ambigoiiy  which  makes  it  our  duty  to  get  what 
light  we  can  as  to  the  circumstances  of  the 
testator  at  the  time  he  wrote  his  will.  For  the  , 
above  reasons  I  think  the  judgment  of  Stirling,  J. 
was  erroneous,  and  that  we  must  construe  tiaa 
will  as  containing  a  bequest  to  the  canons  of  the 
residue  only  of  uie  amounts  lent  on  mortnge 
after  payment  of  the  leg^ies  and  debts,  &o.  The 
result  wiU  be  that  there  is  an  intestacy  as  to  any 
residue  of  tiie  property;  and  the  (jneetionB  dis- 
cussed on  the  other  appeal  do  not  arise.  I  wish  to 
add  this,  that,  as  I  am  difFering  from  the  opinion 
of  my  brother  Stirling,  and  as  Bigby,  L.J.  does 
not  take  the  same  view,  I  have  the  gravest  doubt 
whether  I  have  arrived  at  a  correct  condanon. 
But  having  a  very  strong  view  as  to  the  meaning 
of  the  lan^iage  of  the  wul,  I  cannot  do  otherwise 
than  express  it.  I  think,  under  the  circumstanoes, 
the  costs  of  this  appeal  ought  to  come  out  of  the 
residue. 

BiOBT,  L.J. — ^The  difference  of  view  which 
exists  in  this  case  depends,  I  think,  upon  the  con- 
struction of  the  words  of  the  will,  and  not  upon 
any  divergence  of  opinion  as  to  the  rules  regulat- 
ing the  aidmission  of  parol  evidence.  It  has  not 
been  contended  here,  or,  indeed,  in  any  case  since 
the  publication  in  1831  of  the  first  emtion  at  Sir 
James  Wigram's  treatise  on  the  rules  of  law 
respecting  the  admission  of  extrinsic  evidence  in 
aid  of  the  interpretation  of  wills,  that  if  a  wiU 
upon  the  face  of  it  and  independenUy  of  extrinsie 
evidence  ought  to  bear  a  definite  constmotion 
that  constmotion  can  be  varied  by  evidence 
dehors  the  wilL  I  take  the  publication  of  the 
said  treatise  as  the  dividing  point,  not  becanse  I  am 
aware  of  anv  case  before  that  time  in  which  the 
proposition  hereby  sought  to  be  negatived  was 
'  openly  decided  or  even  argned,  but  because  the 
speedy  and  complete  acceptance  by  the  Bendh 
and  Bar  of  the  authoritative  nature  of  Sir 
James  Wigram's  treatise  seems  to  render  it  nn- 
necessary  to  investigate  earlier  authorities  except 
so  far  as  they  are  recognised  or  commented  on 
therein.  The  third  edition,  being  the  last  revised 
by  the  learned  author  himself,  was  published  in 
1840,  and  without  intending  to  throw  any  doubt 
upon  the  very  careful  fourth  edition  (pubUshed 
in  1858,  becanse  the  third  was  out  of  printX 
which  does  not  in  any  relevant  respect  differ  from 
the  third,  it  is  to  the  third  that  I  shall  refer  when- 
ever I  find  it  necessary  to  invoke  the  authority  of 
the  writer.  The  first  point  whioh  I  think  it  oon- 
venient  to  notice  is  the  fundamental  distinotion 
between  evidence  simply  explanatory  of  the  words 
(of  the  will)  themselves  and  evidence  sought  to 
be  applied  to  prove  intention  itself  as  an  indepen- 
dent fact :  (Wigram,  pi.  10).     This  distinction 
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mnst  never  be  lost  sight  of.  The  great  majority 
of  the  cases  of  explanatory  evidence  consisted  of 
the  ascertainment  of  percons  and  things  insuffi- 
ciently expl^ned  by  the  will  itself.  When  I  say 
that  it  has  never  been  contended  that  a  will  bear- 
ing a  definite  construction  can  have  another  and 
different  constmotion  imposed  upon  it  by  extrinsic 
evidence,  I  by  no  means  undertake  to  assert  that 
in  point  of  fact  this  has  never  been  done.  Before 
the  publication  of  Sir  James  Wigram's  treatise 
there  probablv  were  and  sabseqaentlv  there 
possibly  may  nave  been  instances  of  the  kind. 
All  such  instances,  however,  must  be  attributable 
to  the  result  of  an  unconscious  though  illegiti- 
mate yielding  to  the  almost  neoessarr  bias  in 
favour  of  a  particular  intention  indicated  or 
suggested  by  extrinsic  fttcts  as  distinguished  from 
the  explanatory  effect  of  such  facts  on  the  words 
of  the  will  nndter  discussion.  The  danger  of  this 
bias  is  manifest,  and  has  been  frequently  adverted 
upon,  as,  for  instance,  by  Lord  Thurlowinfonnsreau 
▼.  Ptn/ntz  (1  Bro.  Gb.  Gas.  472,  at  pp.  477  and  478} 
and  by  Sir  Thomas  Plumer  in  Colpoy*  v.  Colpoys 
(Jac.  451,  see  p.  455).  The  importance  of  it  is 
well  illustrated  by  the  great  pains  taken  by  those 
learned  judges  and  by  Lord  Mdon  in  Attomey- 
Oeneral  v.  Qrote  (Wigram,  Appendix,  p.  200)  to 
make  it  clear  that  in  the  wills  oefore  them  respec- 
tively there  was  a  sufficient  want  of  exactness  in 
the  description  of  the  legacies  bequeathed  to 
jnstafy  the  resort  to  parol  evidence  ot  the  state  of 
the  property.  In  Attmmey-Oeneral  v.  Orote  (ubi 
fup.)  lK>rd  £ldon  insists  upon  the  point  which  he 
frequently  in  one  form  or  another  adverted  to 
(see,  for  instance,  Barlcadale  v.  Gilliat,  1  Sw.  562), 
that  individual  belief  ought  not  to  govern  the 
case — it  must  be  judicial  persuasion.  There  are 
numerous  cases  in  which  counsel  for  the  parties 
have  ingeniously  though,  of  course,  not  admit- 
tedly sought  to  gain  the  benefit  of  the  bias  above 
referred  to  before  establishing  the  right  to  resort 
to  the  parol  evidence,  and  I  am  afraid  the  pre- 
sent case  is  not  free  from  something  of  this  sort. 
All  the  points  above  insisted  upon  are  capable  of 
considerable  enlargement,  but  enough  has  been 
said  to  show  that  the  first  question  in  this,  as  in 
every  case  where  the  construction  of  a  written 
document  is  concerned,  is  whether  the  will  or 
other  document  upon  the  face  of  it  is  or  is  not 
ambiguous  or,  on  the  contrary,  capable  of  a 
definite  jadicial  construction.  It  must  be  borne 
in  mind  that  a  will  is  not  ambiguous  by  reason 
only  that  it  is  difficult  of  construction.  If  it  is 
finaily  held  to  bear  a  particular  constmotion,  that 
must  govern  its  legal  meaning,  notwithstanding 
any  difficulty  that  the  courts  may  have  felt  in 
aniving  judicially  at  the  construction.  It  is  only 
ambiguous  when  after  full  consideration  it  is 
determined  judicially  that  no  interpretation  can 
-be  given  to  it.  The  will,  which  is  dated  the  31st 
.May  1895,  i^  with  the  exception  of  some  imma- 
terial parts,  throughout  in  the  testator's  hand- 
writing. It  commences  with  the  appointment  of 
execntor.  Then  follows  a  direction  that  all  the 
testator's  debte  and  funeral  and  testamentary 
expenses  should  be  paid  as  soon  as  conveniently 
might  be  after  his  disoease.  From  this  would  lie 
implied  a  charge  upon  his  real  estate  in  aid  of 
his  personalty  of  all  his  debts  and  funeral  and 
testamentary  expenses  so  far  as  they  involved 
debts.  Then  comes  a  specific  bequest  of  china 
and  plate  to  his  mother  and  sister  as  joint  tenante, 


and  a  specific  device  and  bequest  ot  a  church  and 
presbytery  (being  real  estate)  and  their  contents, 
and  a  bequest  of  a  sum  of  2000Z.  in  favour  of 
the  Archbishop  of  Olaagow.  Next  follow  a 
bequest  to  his  housekeeper  of  an  annuity  of  601. 
and  a  large  number  of  pecuniary  legacies,  two  of 
them  to  godchildren  and  many  of  them  to 
members  of  religions  orders,  amounting  in 
nominal  value  (including  the  annuity  at  an 
estimate)  to  nearly  12,000^  The  importuit  point 
to  notice  here  is  that  there  is  not  a  syllable  to 
show  that  the  legacies  are  demonstrative  [as  they 
would  be  if  payable  out  of  a  special  fund)  or  other 
than  general  legacies  payable  oat  of  residuary 
personal  estate,  if  any.  Immediately  thereafter 
comes  the  following  bequest:  "All  the  residue 
and  remainder  of  the  sum  of  9187L  lent  on  mort- 
gage to  Sir  John  Lawson  " — then  follows  a  state- 
ment as  to  the  custody  of  the  deeds — "  and  of  the 
sum  of  4000Z.  lent  on  mortg^e  to  lllrs.  Alice 
Kirk"— then  follows  a  statement  as  to  the 
custody  of  the  deeds  —  "after  payment  of 
my  just  debte  and  funeral  expenses  and  the 
expense  of  proving  this  my  will,  I  give  and 
bequeath  to  the  Itev.  Gilbert  Higgins  and  the 
Rev.  Augustus  White,  and  unto  the  Bev.  Ilde- 
phonsus  Layard,  Ganons  Regular  of  the  Lateran, 
of  12,  Wormesley-road,  Stroud  Green,  London,  N., 
and  of  Spettisbury  in  Dorset,  and  Bodmin  and 
Truro  in  Oomwall."  There  the  will  ends,  there 
being  no  bequest  of  residue  of  personalty,  but,  if 
the  legacies  are  payable  out  of  reeidnaiy  per- 
sonalty only,  there  is  no  intestacy  unless  the 
legacies  are  sufficient  to  exhaust  the  whole.  I 
wul  deal  first  with  the  bequest  last  mentioned  to 
the  three  gentlemen,  independently  of  the  bequest 
of  legacies  preceding.  It  does  not  appear  to  be 
in  itself  open  to  any  doubt  whatsoever.  It  is  a 
gift  of  the  residue  of  two  mortgage  debte  "  after 
payment  of  the  debte,  funeral  expenses,  and  the 
expense  of  proving  the  wilL"  The  mortoage 
debte  are  specific  items  of  the  personalty,  and  the 
paymente  directed  to  be  made  thereout  are  clearly 
denned  and  capable  of  being  accurately  ascer- 
tained. So  far,  therefore,  as  the  bequest  itself  is 
concerned,  the  residue  which  is  the  subject  of  the 
gift  is  also  capable  of  being,  and  must  ultimately 
be,  precisely  and  accurately  ascertained,  and  the 
expression  "  residue  and  remainder  "  is  therefore 
fully  and  ezhaustivelv  accounted  for  and  ex- 
plained. I  do  not  see  how  a  desire  to  give  whatr 
ever  remains  of  the  mortgage  debt  s  after  paying 
thereout  the 'testator's  debte  and  funeral  expenses 
and  the  expense  of  proving  his  will  could  be 
better  or  more  accurately  expressed  by  words 
more  capable  of  conveying  that  without  anv 
additional  meaning.  It  was  suggested  that  a  gift 
of  all  the  mortgage  debte  after  payment  of  the 
specified  sums  would  have  been  saffisient,  and 
'would  have  left  the  interpretation  fiee  from 
doubt.  But  such  a  gift,  though  intelligible, 
would  have  been  inaccurate.  Nothing  is  inteaded 
to  be  given  until  the  specified  paymente  have  been 
made.  As  the  bequest  is  made  out  of  specific 
sums,  and  only  out  of  those  sums,  it  is  itself  a 
specific  bequest,  uncertain,  indeed,  in  amount 
during  the  testetor's  lifetime,  but  fuUy  ascertain- 
able after  his  death.  The  question,  therefore, 
may  be  stated  as  follows  :  Whether  a  direction  to 
pay  general  legacies  out  of  a  specific  fund  can  be 
inferred,  not  as  a  matter  of  surmise  or  conjecture, 
but  as  a  matter  of  judicial  interpretation,  simply 
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and  aolelr  because  the  gift  of  the  leg^acies  is 
followed  oj  a  gift  of  all  the  residue  and  remainder 
of  the  fund  when  the  words  "  residue  and 
remainder"  haye  from  the  context  a  plain  and 
undoubted  meaning  not  involving  any  reference 
(o  payment  of  the  legacies,  nothing  whatever 
being  judicially  known  as  to  the  state  of  the  pro- 
perty, and  the  inference  involving  an  intestacy  as 
to  all  the  general  residue,  whatever  it  might 
happen  to  be.  No  authority  to  that  or  any  Uke 
effect  was  cited  to  us.  If  there  were  any  sound 
rule  on  which  the  inference  could  be  drawn,  it 
would  extend  to  any  general  legacies  given  just 
before  the  specific  bequest,  whether  great  or 
emalL  A  leg^y  of  102!,  for  instance,  would  by 
inference  be  payable  out  of  the  speoifioaUy 
bequeathed  fund  though  standing  alone.  Ko 
inference  can  therefore  be  drawn  from  the 
approach  to  equality  of  the  total  amount  of  the 
legacies  and  the  presumptive  amount  of  the  speci- 
fically bequeathed  fnuo.  In  the  present  case 
«uch  a  construction  would  have  the  effect  of 
varying  and  pro  tanto  revoking  the  specific 
bequest  by  reading  in  effect  the  words  "after 
payment  of  debts^'  &c.,  as  though  they  stood 
"  uter  payment  of  debts,  legacies,"  &c.  If  this 
was  what  the  testator  intnided,  he  ought  to 
have  BO  provided ;  and  it  would  have  been 
natural  that  he  should  do  so  when  a  single 
word  would  have  been  sufficient.  If  nothing 
had  been  known  as  to  the  amount  of  residue, 
I  venture  to  think  that  such  a  construc- 
tion never  would  have  been  contended  for. 
Oremlle  v.  Browne  (7  H.  of  L.  Oas.  689)  and 
other  cases  governed  by  the  same  principles  were, 
indeed,  referred  to  as  supporting  the  contention 
that  the  general  legacies  are  payable  out  of  the 
mortgage  moneys  because  given  earlier  in  the 
will.  But  the  differences  between  those  and  the 
present  case  are  fundamental.  First  of  all,  the 
residuary  gift  of  real  estate  there  relied  upon  was 
not  described  in  such  a  way  as  to  limit  its  effect, 
but  was  a  general  gift.  Then  it  was  there  (and 
this  is  the  important  point)  a  mixed  residue  of 
teal  and  personal  estate.  Further,  the  charge  on 
the  real  estate  in  no  way  depended  on  the  position 
in  the  will  of  the  legacies.  That  charge  on  the 
real  estate  would  have  been  operative  if  the  gift 
-of  legacies  had  followed  instead  of  preceded  the 
residuary  devise.  This  results  from  the  case  of 
EUiott  v.  Dearsley  (44  L.  T.  Eep.  198 ;  16  Ch.  Div. 
°322),  decided  by  Fry,  J.,  and  affirmeid  on  appeal 
by  jamee.  Cotton,  and  Lush,  L J'J.  Fry,  J.,  at 
p.  326  of  16  Ch.  Div.,  quotes  the  Lord 
Chancellor's  enunciation  of  the  principle  in 
OreviUe  v.  Browne  (uhi  sup.)-.  "For  nearly  a 
oentury  and  a  half  this  rule  nas  been  laid  down, 
that  if  there  is  a  general  gift  of  legacies  and  then 
the  testator  gives  the  rest  and  residue  of  his  pro- 
perty real  and  personal,  the  legacies  are  to  come 
out  of  the  realty.  It  is  considered  that  the  whole 
is  one  mass,  that  part  of  that  mass  is  represented 
bv  legacies,  and  that  what  is  afterwards  given  is 
given  minus  what  has  been  before  given,  and 
therefore  given  subject  to  the  prior  gift/'  Fry,  J. 
then  proceeds  by  saying :  "  In  other  words,  the 
rule  seems  to  be  this,  that  that  which  in  its  nature 
is  a  charge  on  part  has  become  a  charge  or  a 
deduction  from  the  entire  mass;  and  that  prin- 
ciple appears  to  apply  whether  the  legacies  are 
given  before  or  after  the  gift  of  the  residue." 
James,  L.J.,  at  p.  329,  said:  "  Here  the  legacies  " 


— which  were  given  after  the  residuary  devise — 
"  are  no  doubt  charged  on  the  real  estate  by  force 
of  the  word  '  residue,' "  and  the  other  Lords 
Justices  concurred.  It  is  plain  from  this  decision 
that  the  expressions  in  Lord  Campbell's  judg- 
ment referring  to  the  prior  gift  of  the  legacies 
and  the  subsequent  making  of  the  residnaiy 
devise  and  bequest,  and  any  similar  expressions 
in  other  judgments,  are  to  be  treated  aa  not 
being^  emphatic  in  the  sense  of  defining  the 
position  of  the  bequests  in  the  will,  but  omy  as 
referring  to  the  actual  tacts  of  the  particular 
case  under  discussion.  I  may  say  that  there  are 
several  independent  points  in  the  report  which  I 
have  not  taken  notice  of.  In  this  way  the  only 
authorities  plausibly  referred  to  as  justifying  the 
construction  contended  for  disappear ;  and  there 
seems  to  me  to  be  no  ground  left  for  that  con- 
struction. But  if,  notwithstanding  all  that  has 
been  said,  the  construction  contended  for  could 
be  supported,  it  would  result  that  it  should  be 
arrived  at  on  the  construction  of  the  will  itself, 
and  there  would  be  no  ambiguity  or  doubt  making 
it  necessary  to  resort  to  extrinsic  evidence  of  the 
amount  of  personal  property  at  the  date  of  the 
wilL  Whetner  this  would  be  allowable  in  any 
case  on  a  will  in  the  terms  of  that  before  ua  in 
the  present  case  seems  more  than  doubtfuL  Sir 
James  Wigram,  than  whom  there  is  no  greater 
authoii^  which  has  been  called  to  our  attention, 
says  (Wigram,  pL  103) :  "  In  practice  an  oppor- 
tunity wUl  generally  offer  for  objecting  to  the 
admission  of  evidence  the  materiali^  of  which 
is  questionable  .  .  .  and  upon  the  discussion 
to  which  the  objection  will  give  rise  the  mate- 
riality of  the  evidence  will  be  considered  and 
determined.  ...  If,  however,  the  facts  ten- 
dered be  such  that  they  cannot  from  their  nature 
be  material,  the  court  will  at  once  reject  them. 
Therefore  evidence  of  the  amount  of  a  testa- 
tor's personal  estate  at  the  time  of  making 
his  will  is  in  general  inadmissible.  The  reason 
is  obvious.  The  will,  quoad  the  personal 
estate,  speaks  from  the  death  of  the  test^ior,  and 
consec^uently  its  amount  at  the  time  of  making 
the  will,  although  it  might  bias  the  judgment^ 
could  not  in  general  form  a  just  ground  of 
inference  as  to  the  meaning  of  the  testator's 
words.  Such  evidence,  however,  may  under 
special  circumstances  be  material,  and  then  it 
will  be  admissible."  The  cases  referred  to  as 
authorities  for  the  departure  from  the  generality 
of  the  rule  laid  down  in  this  placetum  are  those 
already  referred  to  of  Barktdaie  v.  GiUiat  {ubi 
sup.),  Fonnereau  v.  Poyniz  (w&i  sup.),  and  Colpoys 
V.  Colpoys  (uM  sup.),  to  which  might  be  added 
Attorney-General  v.  Grote  {ubi  sup.)  and  Druee  v. 
Dennison  (6  Yag.  385).  Fonnereau  v.  Poiyvit 
{uhi  sup.),  Colpoys  v.  Colpoys  {ubi  tup.),  and 
AttoJTiey-Genered  r,  Grote  {ubi  sup.)  were  all 
cases  of  bequests,  ultimately  held  to  be  am- 
biguous, concerning  long  annuities.  The  case  of 
Fonnereau  v.  Poyniz  {ubi  sup.)  is  carefully  ex- 
plained by  Lord  Eldon  in  Druee  v.  Dennison  {ubi 
sup.)  in  the  following  words :  "  Upon  what  ground, 
then  did  he  admit  the  evidence  P  As  T  have 
always  understood,  and  now  understand  it  from 
this  report,  upon  this  ground,  that,  the  testatrix 
having  given  as  a  species  of  stock  that  which 
was  of  no  known  denomination  of  stock,  the  will 
showed  she  meant  to  give  something,  but  did 
not  ascertain  the  subject   she  meant  to  give^ 
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Therefore  Lord  Thnrlow  looked  at  the  property 
in  order  to  prove  what  she  meant,  the  will  proving 
that  she  meant  to  give  something.  That  was  not 
contradioting  any  desoription  in  the  will.  It  was 
not  saying  that  was  the  personal  estate  of  the 
testatrix  which  was  not  her  personal  estate,  but 
that  she  meant  by  those  words  what  she  might  be 
token  to  mean,  because  upon  the  words,  attending 
to  the  different  species  of  stock  at  the  ba>nk, 
it  coold  not  be  ascertained  what  species  she  did 
mean,  it  being  dear  that  she  meant  some  " :  (6 
Tes.  pp.  401,  402).  This  explanation  would 
extend  with  only  formal  variations  to  Colpoys  v. 
CcHpoys  (vbi  sup.),  and  to  Attomey-Oenerdu,  v. 
Qwte  {ubi  sup.).  The  last-mentioned  case  was 
confessedly  a  most  difficult  one,  and  Lord  Eldon 
admits  that  with  reference  to  it  he  had  from 
time  to  time  changed  his  opinion.  Sir  William 
Grant,  who  decided  it  as  a  judge  of  first  instance, 
came  to  a  jadicial  decision,  though  with  great 
donbt,  and  to  a  conclusion  on  the  will  itself 
diOnrent  from  Lord  Eldon's  ultimate  conclusion 
(see  3  Mer.  316),  and  of  course  he  paid  no  atten- 
tion to  the  parol  evidence  as  to  the  state  of  the 
property.  Sarkidale  v.  Oilliat  {ubi  sup.)  and 
Druee  v.  Dennison  {ubi  svm.)  were  decided  by 
Loid  Eldon  on  the  ground  that  the  testator 
himself  in  each  case  had,  by  a  writing,  either 
already  accepted  as  testamentary,  or  capable  of 
being  admitted  to  probate,  made  references, 
plainly  intended  to  be  explanatory  of  the  will,  to 
the  state  of  his  property,  and  in  Atiomey-General 
V.  Orote  {ubi  sup.)  there  was  something  of  the 
same  kind  on  which  Lord  Eldon  relied — ^namely, 
the  codicil  (3  Mer.  318)  wherein  the  testatrix 
recites  that  she  may  have  made  a  wrong  calcu- 
lation of  the  value  of  her  fortune  in  the  funds, 
showing  thereby  that  it  was  with  reference  to  the 
actual  state  of  her  property  that  her  bequests 
were  made.  In  all  those  exceptional  cases,  there- 
fore, there  were  special  circumstances,  wholly 
mnting  here,  to  justify  the  reception  of  extrinsic 
evidence  as  to  the  state  of  the  property  at  the 
date  of  the  will.  It  would  not,  nowever,  be 
ziecessaiy  to  resort  to  thio  doctrine  if,  as  appears 
to  me  to  be  the  fact,  there  is  really  no  doubt  as  to 
the  construction  of  the  will  itself.  To  sum  up, 
the  conclusion  appears  to  me  to  be  that  Stirling,  J. 
was  fully  justified  in  the  decision  he  arrived  at 
on  the  point  here  dealt  with,  and  the  principal 
appeal  ought,  in  my  opinion,  to  be  dismissed.  If 
in  fact  the  conclusion  should  be  contrary  to  the 
intention  of  the  testator,  the  defeat  of  that  in- 
tention would  seem  to  be  the  logical  result  of  the 
statutory  rule  that  the  will,  meaning  the  whole 
will,  must  be  in  writing. 

CoLLiKS,  L.J. — I  have  come  to  the  same  con- 
clusion as  the  master  of  the  Rolls  in  this  case, 
though  I  need  not  say  it  is  with  the  utmost 
difSdence  that  I  find  myself  constrained  to  difEer 
on  a  point  of  this  kind  from  Stirling,  J.  and  my 
brother  Bigby.  There  is,  however,  as  it  seems  to 
me,  no  principle  of  law  and  no  rule  specially 
applicable  to  the  construction  of  wills  in  question 
between  us.  It  is  merely  a  question  of  what  is 
the  fair  grammatical  meaning  of  an  English 
sentence  when  read  in  its  context.  Bead  by 
itself,  cut  off  from  its  context,  it  is,  I  agree, 
capable  of  one  meaning  only ;  read  in  its  place  in 
the  whole  will,  it  seems  to  me  as  a  matter  of  mere 
grammar  and  common  sense  to  be  quite  as  capable 
of  another  meaning.     And  taking  the  whole  will 


together,  what  it  says  and  what  it  omits,  even 
without  the  assistance  of  extrinsic  evidence,  I 
prefer  the  latter.  I  do  not  dispute,  therefore, 
any  of  the  conclusions  and  observations  made 
on  the  footing  that  the  words  of  the  will  are  clear 
and  nnambignous.  I  will  now  address  myself  to 
the  will  itself.  When  we  reach  the  sentence  in 
question,  the  testator  has  adopted  the  printed, 
direction  for  the  payment  of  nis  debts  in  six 
months,  and  has  then  gone  on  to  make  in  his  own 
handwriting  a  devise  of  real  estate  and  a  series 
of  bequests  amounting  in  all  to  about  12,0001. 
He  then  goes  on :  "  All  the  residue  and  remainder 
of  the  sum  of  91872.  lent  on  mortgage,  and  of  the 
sum  of  40002.  lent  on  mortgage,"  giving  the 
details  of  both  of  them,  "  after  payment  of  my 
just  debts  and  funeral  expenses  and  the  expense 
of  proving  this  my  will,  1  give  and  bequeath  to  " 
three  named  persons,  and  then  the  will  ends. 
There  is  no  residuary  gift.  Now,  taking  the 
document  as  a  whole,  I  should  have  thought  it 
quite  clear,  but  for  the  fact  that  my  brothers 
Bigby  and  Stirling  take  a  different  view,  that  the 
sentence  was  grammatically  capable  of  meaning 
"  all  that  is  left  of  the  two  mortgage  debts  at 
the  point  I  have  now  reached  in  my  will  shall  go 
after  you  have  paid  my  debts,  &c.,  out  of  it  to 
A.  and  B."  In  other  words,  the  expression  "  All 
the  residue  and  remainder  of  "  the  two  mortgage 
debts,  coming,  as  it  does,  at  the  beginning  of  the- 
sentence,  is  to  my  mind  prima  facie  a  suggestion 
of  a  previous  deduction  from  the  sums  named 
which  constitutes  that  with  which  he  is  dealing  a 
residue  before  he  goes  on  to  further  diminish  it 
by  the  subtraction  of  debts.  This  suggests  on  the 
face  of  the  will  itself  a  tacit  assumption  on  the 
part  of  the  testator  that  the  only  sum  that  he  had 
available  out  of  which  to  carve  his  legacies 
was  these  two  mortgage  debts,  which  he  there- 
fore treats,  when  he  first  mentions  them,  as 
already  depleted  by  the  deduction  of  legacies, 
and  so  depleted  he  deals  with  them  by  describing 
what  is  left  of  them  as  a  residue  which  when 
farther  diminished  by  payment  of  his  debts  out 
of  it  is  to  be  handed  over  to  A.  and  B.  The  fact 
that  he  makes  no  other  residuary  gift  suggests 
that  he  deems  himself  as  having  disposed  of  all 
that  he  had  to  give ;  and  the  will  on  its  face 
accords  with  tms  construction,  since  without 
going  outeide  it  we  have  such  a  correspondence 
between  the  sums  bequeathed  and  the  funds 
available  for  their  payment  as  to  create  a  pre- 
sumption that  he  intended  these  named  funds 
and  no  others  to  cover  his  gifte.  It  is  said  that 
he  has  not  in  terms  stated  that  the  legacies  a» 
well  as  the  debte  are  to  be  paid  out  of  the  mort- 
gage funds,  but  that  observation  misconceives  the 
saggested  construction  which  asserts  the  prior 
deduction  of  the  legacies  as  assumed  in  the  word 
"residue,"  and  therefore  negatives  the  necessity 
of  introducing  the  word  "  legacies  "  after  "  debte 
in  the  sentence  "after  payment  of  my  debte." 
That  as  a  matter  of  grammar  the  words  "AU 
the  residue  and  remainder  of"  the  mortgage 
debte  are  capable  of  this  meaning  can,  I  think,  be 
demonstrated.  Test  it  in  this  way  :  Suppose  he 
had  begun  the  will  by  saying,  "  All  the  property 
that  I  hia.ve  to  dispose  of  consiste  of  certain  free- 
hold land  and  certain  mortgage  debts  amounting 
to  40002.,"  and  had  then  proceeded  to  devise  the 
freehold  and  bequeath  the  legacies,  and  then  gone 
on,  as  in  the  will, "  all  the  residue  and  remainder," 
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&o. :  Oonld  it  be  donbted  that  the  words  "  reridne 
and  remainder  "  might  in  strict  srammar  be  con- 
strued to  mean  the  residue  made  by  the  dednction 
of  l^^iesP  So  likewise  if  the  words  "after 
pavment  of  my  debts,"  &c.,  were  left  out  and  the 
wiU  were  left  in  other  respects  as  it  is,  could  it  be 
contended  that  there  was  any  (ipiummatioal  objec- 
tion to  construing  "residue  and  remainder'  as 
meaning  that  portion  ot  the  mortgage  debts 
which  remained  after  the  payment  of  bg^ies  P 
Bat  it  is  obriouB  that  the  addition  of  the  recital 
in  the  one  case  and  the  omission  of  the  claose 
about  debts  in  the  other  do  not  alter  the  gram- 
matical capabilities  of  the  words  in  the  o<Mloca- 
tion  in  which  they  stand.  -  In  the  first  case  the 
recital  helps  the  inference  in  favour  of  one  of  two 
possible  grammatical  constructions ;  in  the  second 
case  the  omission,  by  eliminating  that  which 
creates  the  ambiguity,  makes  one  construction 
only  possible ;  but  together  or  separately  they 
show  that  the  words  in  question  are  capable  of 
the  construction  which  I  put  upon  them.  A  stiU 
simpler  test  would  be  to  inclose  the  words  "  after 
payment  of  my  debts,"  &o.,  in  a  parenthesis.  I 
nave  said  that,  taking  the  whole  of  the  will  and . 
the  evidence  upon  its  face  together,  I  think  the 
constmotion  I  contend  for,  being  quite  as  sound 
in  grammar  as  that  which  has  been  put  upon  it 
by  Stirling,  J.,  is  more  in  accordance  witn  the 
intention  to  be  gathered  from  the  context  and  the 
scheme  of  the  will  as  disclosed  upon  its  face. 
But  if  I  am  allowed  to  assist  my  judgment  by  the 
fact  proved  before  Stirling,  J.,  that  with  the 
exception  of  a  small'  current  balance  at  his 
bankers'  the  testator  had  at  the  time  of  his  will 
no  other  property  except  that  which  he  purports 
to  dispose  of  in  his  will,  what  was  probable  hefore 
becomes  a  practical  certainty,  unless,  as  Mr. 
Theobald  put  it,  we  are  to  consider  that  the 
testator  was  perpetrating  a  grim  joke  at  the 
expense  of  the  friends  and  dependants  named 
as  the  object  of  his  bounty.  Stirling,  J. 
seems  to  nave  been  of  opinion  that  had  the 
two  constructions  been  possible,  so  as  to  create 
a  doubt  which  was  meant,  it  would  have  been 
legitimate  to  admit  evidence  as  to  the  state 
of  the  testator's  assets  at  the  time  of  the 
will.  For  the  reasons  I  have  given  I  think  the 
construction  at  the  worst  ambiguous,  and  I  think 
such  evidence  is  admissible.  The  maxim  that,  in 
construing  a  written  document  sarrounding  cir- 
cumstances may  be  looked  at,  has  been  nowhere 
tnore  emphatically  laid  down  than  in  relation  to 
wills.  "BveiT  claimant  under  a  will" — Sir  J. 
Wigram  (p.  196) — "  has  a  right  to  require  that  a 
oonrt  of  constmotion  in  the  execution  of  its  office 
shall  by  means  of  extrinsic  evidence  place  itself 
in  the  situation  of  the  testator,  the  meaning 
of  whose  language  it  is  called  upon  to  declare, 
citing  Doe  v.  Martin  and  Bichards  (1  Nev.  &  Man. 
512,  524).  And  though  I  am  aware  that  qualifica- 
tions sometimes  subtle  and  difficult  of  general 
application  have  been  placed  on  this  proposition, 
sbll  I  think  the  evidence  here  suggested  falls 
within  the  words  of  Bayley,  J.  in  Doe  d.  Smith  v. 
Jertey  (2  Brod.  &  Bing.  473,  553),  referred  to  with 
approval  by  Sir  Thomas  Finmer,  M.B.  in  Colpoys 
Y.Colpoys  (Jac.  451,  465).  He  says:  "The 
evidence  here  is  not  to  produce  a  construction 
ag;ainst  the  direct  and  natural  meaning  of  the 
words,  not  to  control  a  provision  wmch  was 
distinct  and  accurately  described;  but  because 


there  was  an  ambiguity  on  the  face  of  the  instxn- 
ment  because  an  indefinite  expression  is  used 
capable  of  being  satisfied  in  more  ways  than  one, 
and  I  look  to  the  state  of  the  property  at  the 
time,  to  the  estate  and  interest  the  settlor  had, 
and  the  situation  in  which  she  stood  to  the  pro- 
perty she  was  settling,  to  see  whether  that  estate 
or  interest  or  situation  would  assist  us  in  judging 
what  was  her  meaning  by  that  indefinite  expres- 
sion.'' Li  the  same  case  Sir  Thomas  Flumer,  in 
dealing  with  the  general  rule  exolu^ng  evidtmce 
of  a  patent  ambiguity  and  the  exceptions  to  that 
rule,  sums  up  the  situation  by  saying:  "As  a 
minor  evil,  therefore,  common  sense  and  the  law 
of  England,  which  are  seldom  at  variance, 
warrant  the  departure  from  the  general  rule  and 
call  in  the  light  of  extrinsic  evidence."  Common 
sense  would  certainly  seem  to  demand  that,  given 
a  real  ambiguity,  which,  in  my  judgment,  ensts 
here,  we  should  not  decide  it  without  availing 
ourselves  of  the  means  at  hand  of  putting  our- 
selves in  the  position  of  the  testator  at  the  time 
of  the  will.  But  the  relation  of  parol  evidence  to 
the  oonstrucMon  of  written  documents  is  not 
confined  to  wills,  and  the  rules  regulating  it  are 
of  general  application.  The  case  of  Heffield  ▼. 
MeadovDS  (20  L.  T.  Bep.  746 ;  L.  Bep.  4  C.  P.  595), 
decided  with  reference  to  a  guarantee,  and  having 
the  great  authority  of  the  late  Sir  James  Shaw 
Willes  as  well  as  that  of  Montagu  Smith,  J., 
seems  to  cover  the  present  case.  There  the  ques- 
tion arose  upon  a  guarantee  in  the  following 
terms :  "  I,  John  Meadows,  will  be  answerable  for 
50Z.  sterling  that  William  York,  of  Stamford, 
butcher,  may  buy  of  John  Heffield,  of  Doning- 
ton  " ;  and  evidence  of  the  ciroumstances  under 
which  the  guarantee  was  given  was  admitted  in 
order  to  determine  whether  it  was  to  be  construed 
as  continuing  or  as  limited  to  a  single  trans- 
action. "It  is  obvious,"  says  Willes,  J., "  that  we 
cannot  decide  that  question  on  the  mere  con- 
struction of  the  document  itself  without  looking 
at  the  surrounding  circumstances  to  see  what  was 
the  subject-matter  which  the  parties  had  in  their 
contemplation  when  the  guarantee  was  given.  It 
is  proper  to  see  that,  not  for  the  purpose  of  alter- 
ing the  terms  of  the  guarantee  by  words  of  mouth 
passing  at  the  time,  out  as  part  of  the  conduct  of 
the  parties,  in  order  to  determine  what  was  the 
scope  and  object  of  the  intended  guarantee. 
Having  done  that,  it  will  be  proper  to  turn  to  the- 
language  of  the  guarantee  to  see  if  that  language 
is  capable  of  bemg  construed  so  as  to  carry  into 
effect  that  which  appeare  to  have  been  the  real 
intention  of  the  parties."  I  think  the  appeal 
should  be  aUowed.  Appeal  aUoioed. 

One  order  was  made  on  both  appeals,  and  was 
as  follows :  "  Discharge  the  order  made  by  Stir- 
ling, J.  except  as  to  the  answer  to  the  firat 
question,  that  the  testator  died  intestate  in 
respect  of  the  property  acquired  after  the  will. 
Declare  that  the  sums  lent  on  mortgage  are 
primarily  liable  for  payment  of  the  cfebts  and 
funeral  expenses  and  expense  of  proving  the  will 
and  the  annuity  and  legacies  in  exoneration 
of  the  undisposed-of  personal  property  and  of 
the  speoically  devised  real  estate.  Declare  that 
the  testamentaiy  expenses,  other  than  the  cost 
of  proving  the  will,  including  the  costs  of  all 
parties  to  these  proceedings  and  of  these  appeals, 
are  payable  out  of  the  undisposed-of  personal 
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estate,  and  order  the  taxation  and  payment  of 
oosta  accordingly." 

Havinff  legard  to  the  oonstraction  plaoed  upon 
the  will  By  the  majority  of  the  Gonrt  of  Appeal, 
the  further  qneation  was  raised  whether  the  undig* 
poeed-of  personal  estate  ought  to  be  applied  in 
payment  ot  any  part  of  the  legacies  satuned  oat 
of  the  two  mortgage  debts.  This  question  came 
<m  for  argument  on  the  12th  July. 

Jenkins,  Q.C.  (with  him  W.  M.  Conn)  for  the 
legatees  of  the  mortgage  debts. — What  has  first 
to  be  ascertained  is  whether  or  not  there  is  a 
neridnary  bequest.  Where  there  is  a  reaidaary 
bequest  the  residuary  legatees  are  entitled  to  say 
that  the  debts  and  legacies  shall  be  paid  out  of 
any  fund  set  apart  for  them.  Where  there  is 
none,  both  are  paid  out  of  the  undisposed-of 
personal  estate.  In  the  present  case,  therefore, 
there  being  no  residuary  bequest,  the  undisposed- 
of  personal  estate  is  primarily  liable  for  pay- 
ment of  the  legacies  before  resorting  to  the 
mortgage  debts  according  to  the  general  rule  of 
administration  which  applies  to  legacies  aa  well  as 
debts: 

Solford  y.  Wood,  4  Yes.  75. 
That  case  seems  to  cover  the  present  one, 
although  there  is  this  distinction — but  not  a 
material  one  —  obserrable  —  viz.,  no  residuary 
bequest  here ;  there  a  residuary  bequest  subject 
to  payment  of  debts  and  legacies.  Another  case 
whioh  is  referred  to  as  an  authority  in  all  the  text- 
books is  Howse  T.  Chapman  (4  Yes.  542).  A  more 
recent  case  is  Hewitt  t.  Bnare  (1  De  G.  &,  Sm. 
333).     See  also 

Jfeuhegin  T.  Ball.  23  BesT.  386,  oitmg  Ohoat  r. 
TtaU,  IJ.  &  W.  102. 
Theobald,  Q.C.  (with  him  FtMehsr  WiUiamt)  for 
the  next  of  kin. — Where  there  is  a  charge  upon  a 
■articalar  fund  of  personalty  for  payment  of 
debts  and  legacies  and  no  disposition  wliatever  of 
the  residue,  that  particular  fund  is  the  primary 
fund  that  must  be  applied  before  the  residue : 

Manet  T.  Stater,  8  Yea.  295 ; 

Daere  r.  Patrielatm,  1  Dr.  &  Sm.  186. 

The  exoneration  is  intended  for  the  benefit  of  the 
next  of  Idn.  There  is  a  distinction  between  such 
a  case  and  the  case  of  a  lapsed  share  of  residue 
which  the  testator  intended  to  dispose  of.  !For 
sunposing  there  is  a  residuary  bequest,  and  it 
faua,  the  oneration  of  the  particular  fund,  being 
imp«Med  for  the  benefit  of  the  residue,  goes,  ana 
the  residue  is  the  primary  fund  for  the  payment 
of  debts  and  legacies : 

KUford  T.  Blaney,  54  L.  T.  Sep.  287 ;  31  Ch.  Div. 
S6. 


The  cases  cited  by  the  other  side  do  not  lay  down 
any  doctrine  contrary  to  my  contention.  The 
eases  are  both  ways,  but  my  view  is  the  most 

S^cal.  But,  whatever  the  general  rule  of 
miniatiation  may  be,  the  point  does  not  arise 
IB  the  present  case,  since  as  a  matter  of  constmo- 
tion  nothing  is  bequeathed  to  the  legatees  of  the 
mortgage  Mbts  except  what  is  left  after  the 
legacies  are  satisfied. 

Ingpen,  Q.C.  for  the  executor. 

Jenkiiu,  Q.C.  in  reply. — There  is  no  distinction 
between  legacies  and  debts  as  regards  the  present 
pmnt.  The  legatees  here  are  in  exaoUy  toB  same 
^ontion  as  the  beneficiaries  in  Howte  r.  Chapman 


(vibi  tup.),  not  as  the  trustees.    He  referred  also 
to  Jarman  on  Wills,  5th  edit.,  p.  1492. 

Cvr.  adv.  vuU. 

Aug.  3. — The  following  written  judgment  of  the 
court  (Lord  Alverstone,  M.B.,  Bigby  and  Collins, 
L.JJ.)  was  delivered  by 

BiOBT,  L.J. — The  order  ot  the  court  treats  the 
words  "  all  the  residue  and  remainder "  in  the 
bequest  to  the  canons  as  indicating  that  the 
peonniaiy  legacies  preceding  are  to  be  paid  out  of 
the  mortnige  debts  before  the  canons  take  any- 
thing. It  has  not  yet  been  in  terms  decided 
whether  the  legacies  are  specific  or  demonstra- 
tive. Since,  however,  the  construction  adopted 
treats  the  testator  as  directing,  in  the  case  ot  each 
legacy,  the  payment  of  money  (the  amount  or 
vuue  of  the  legacy)  out  ot  money  (the  mort^i^age 
debts)  the  legacies  should  be  deemed  to  be  speoific. 
The  result  would  be  that  they  would  be  subject  to 
abatement  or  ademption  to  the  extent,  ^  any, 
that  the  amount  of  the  mortgage  debts  remaining 
unpaid  might  turn  out  insufficient  to  provide  for 
them  in  full,  but  would  even  in  that  case  have  no 
other  fund  to  resort  to.  It  has  been  formally 
admitted  on  the  part  of  the  next  ot  kin  that  if 
there  were  paid  any  debts  out  of  that  portion  of 
the  specific  assets  whioh  would  otherwise  have 
gone  to  the  canons,  the  latter  would  be  entitled 
to  be  recouped  the  amount  paid  out  of  the 
personalty  undisposed  of,  and  we  have  not  to  deal 
with  that  question.  But  it  is  contended  that  the 
canons  are  entitled  to  throw  upon  the  undisposed- 
of  personalty  any  part  of  the  legacies  satisfied 
ont  of  the  mortgage  debts.  There  is  no  founda- 
tion for  this  claun.  It  has  been  attempted  to 
support  it  by  cases  in  whioh  there  has  been  a 
charge  upon  a  trust  to  sell  real  estate  or  specific 
personal  estate  for  payment  ot  debts  or  legacies 
under  circumstances  which  make  the  charge  or 
trust  anxiliaiy  only  to  the  general  personal  estate 
treated  as  the  primary  fund.  This  can  certainly 
be  done  in  general  where  debte  are  concerned,  and 
.under  venr  special  directions  where  legacies  are 
concerned.  But  none  ot  such  oases  properly 
interpreted  have  any  application  here.  Assume, 
for  instance,  that  the  money  value  of  the  legacies 
amounts  to  four-fifths  of  the  mortgage  debte, 
then  four-fifths  are  given  to  the  legatees.  There 
will  be  one-fifth  and  no  more  in  any  case  to  go 
after  payment  thereout  ot  debte  to  the  canons., 
By  what  process  of  reasoning  they  can  convert  a 
legacy  of  one-fifth  only  into  a  lai^ger  legacy  for* 
any  purpose  of  recoupment  or  any  other  purpose 
it  IS  impossible  to  say.  The  existence  of  nndis- 
po8ed-<^  personalty  is  altogether  insufficient  and 
mdeed  irrelevant  It  is  possible  that  the  testetor 
might  have  given  them  more  if  he  had  had  fewer 
iMpunes  to  provide  for,  but  he  has  not  done  so. 
The  application  of  the  canons  must  be  dismissed, 
and  they  must  pay  the  coste  ot  this  application. 

Application  diimi*$ed. 

Solicitors :  CoUyer  and  Davit ;  Blovnt,  Lynch 
and  Petre ;  WithaUi  and  Belton. 
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July  23, 24,  and  Aug.  8. 

(Before  Lord  Alvesstone,  M.B.,  Bioby  and 
Collins,  L.JJ.) 

COWLKT  V.  OOWLXT.  (a) 
APPEAL  FROH  THK  DIVOBCB  DIYIStOIT. 

Hiisband  and  wife — Harriage  vnXh  peer  of  the 
realm — DUsolution  of  marriage — Bemarriage 
ofmfewith  a  commoner — Right  ofunfe  to  con- 
tiniie  vte  of  former  husband's  title — Injunction 
to  restrain. 

The  vrife  of  a  peer  of  the  realm  obtained  a  decree 
diuolviug  her  marriage.  Bhe  suhaequently 
married  a  commoner,  out  continued  to  use  the 
title  acquired  a*  wife  of  her  former  husband. 

The  former  husband  mmied  for  an  injunction 
restraining  her  from  using  such  title. 

Held,  that  the  former  husband  had  suffered  no 
injuria  or  damnum  cognisable  by  law ;  that  the 
enjoyment  of  his  incorporeal  heireditament — his 
title — was  unaffected,  and  that,  therefore,  he  had 
no  right  to  an  injunction. 

Dedsion  of  Barnes,  J.  (82  L.  T.  Bep.  466) 
reversed. 

This  was  an  appeal  by  Lady  Gowley  from  a 
decision  of  Barnes,  J. 

The  respondent  was  Henry  Arthur  Komington 
Wellesley,  third  Earl  Cowley. 

The  first  Lord  Cowley  was  raised  to  the  peerage 
of  the  United  Kingdom  in  1828  with  the  title  of 
Baron  Cowley. 

His  son,  the  respondent's  grandfather,  was,  by 
letters  patent  under  the  Great  Seal  dated  the  11th 
April  1857.  created  Viscount  Dangan  in  the 
county  of  Meath  and  Earl  Cowley. 

On  the  death  of  his  father  in  1895  the  respon- 
dent succeeded  to  those  titles,  which  were,  by  the 
letters  patent  aforesaid,  limited  to  the  first  earl 
and  the  hein  male  of  his  body  lawfully  begotten 
and  to  be  begotten. 

On  the  17th  Dec.  1889  the  respondent  married 
the  appellant,  a  daughter  of  the  Marquis  of 
Abergavenny. 

There  was  one  child  of  the  marriage — a  boy. 
Christian  Arthur  Wellesley,  by  courtesy  called  by 
his  father's  inferior  title.  Viscount  Dangan. 

On  the  17th  June  1896  the  appellant  instituted 
a  suit  for  a  divorce  from  the  respondent,  and  on 
the  2nd  Feb.  1897  obtained  a  decree  nisi  for  the 
dissolution  of  her  marriage  with  him  on  the 
ground  of  his  desertion  and  adultery. 

The  decree  was  made  absolute  on  the  9  th  Aug. 
1897. 

The  appellant  afterwards  married  her  present 
husband,  Mr.  Eobert  E.  M.  Biddulph. 

Xotwithstanding  that  her  marriage  with  the 
respondent  had  been  dissolved  and  that  she  had 
maiTied  again,  the  appellant,  without  any  sanction 
from  the  Crown,  had  continued  to  use  and  still 
used  the  style  or  title  "  Countess  Cowley," 
describing  herself  as  "  Violet  Countess  Cowley," 
and  signing  herself  "  Violet  Cowley." 

No  objection  was  made  by  the  i-espondent  to 
this  use  of  the  title  by  the  appellant  between  the 
date  of  the  final  decree  and  her  second  marriaee ; 
but  since  she  had  become  the  wife  of  Mr. 
Biddulph  the  respondent  made  formal  objection 
to  her  using  the  title  "  Countess  Cowley." 

On  the  14th  Dec.  1898  the  respondent  s  solicitors 

(a)  Beoorted  by  E.  A.  ScaATCELBT,  Esq.,  Barrliiter-at-Law. 


wrote  on  his  behalf  to  the  soHoitorB  for  the  appel- 
lant complaining  of  the  fact  that,  tdthoogb 
married  to  Mr.  Biddulph,  the  appellant  continued 
to  use  the  title  "  Countess  Cowley,"  notwith' 
standing  that  it  was  she  who  sought  the  diTorc& 
and  by  her  own  volition  obtained  a  dissolution  of 
the  marriage.  They  added  that  as  long  as  th» 
appellant  was  unmarried  there  might  have  been 
some  g^and  for  her  continuing  to  bear  her  late 
husband's  name,  but  that,  now  that  she  had 
remarried,  there  could  not  be  the  slightest  donbb 
about  the  matter ;  and  that  they  were  instracted 
by  the  respondent  to  request  that  the  appellant 
would  cease  using  his  name,  and  adopt  the 
only  one  to  which  she  was  now  entitled — viz.,  Lady 
Violet  Biddulph. 

In  reply,  the  appellant's  solicitors  stated  that  she 
intended  to  retain  the  same  name  as  her  son,  not- 
withstanding that  she  had  been  compelleid  to 
divorce  her  husband  on  the  grounds  of  bis  deser- 
tion and  adultery. 

After  some  further  correspondence  which  did 
not  produce  the  result  desired  by  the  respondent, 
be  moved  the  court  in  the  divorce  suit  between 
the  parties,  to  restrain  the  appellant  from  usin^ 
the  style  or  title  of  "  Countess  Cowley,"  on  the 
ground  that  by  so  doing  she  was  guilty  of  molesta- 
tion. The  motion  was  supported  by  the  respon- 
dent's mother,  the  Dowser  Countess  Cowley. 

Upon  the  motion  coming  on  to  be  heard  before 
Barnes,  J.  it  seemed  to  his  Lordship  that  the  real 
questions  raised  between  the  parties  were  not 
strictly  questions  of  molestation,  but  whether  the 
appellant  was  entitled  to  use  the  style  or  title  in 
question ;  and  if  not,  whether  the  respondent 
had  any  right  to  obtain  an  injunction  in  the  High 
Court  to  restrain  her  from  so  dcnng;  and  that 
tiaew  questions  could  not  be  dewdt  with  in  a 
divorce  suit  which  vras  at  an  end,  excepting  so 
far  as  the  court  still  had  jurisdiction  to  entertain 
applications  with  regard  to  the  custody,  mainten- 
ance, and  education  of  the  child  of  the  marriage 
during  his  minority. 

It  was  thereupon  agreed  by  counsel  for  the 
parties  that  the  motion  should  be  treated  as  if 
it  were  a  motion  to  restrain  Lady  Cowley  from 
usine  the  style  or  title  "  Countess  Cowley  "  in  a 
suit  for  that  purpose  brought  in  the  High  Court, 
and  the  arguments  proceeded  on  that  basis. 

On  the  7th  Feb.  1900  Barnes.  J.  granted  the 
injunction  asked  for :  (82  L.  T.  Bep.  &6).  Hence 
the  present  appeal. 

Lawson  WaUon,  Q.C.  and  Bomer  for  the 
appellant. — The  question  is  whether  the  appel- 
lant, who  was  formerly  the  wifeof  Earl  Cowley,  but 
has  been  divorced  from  him  on  her  own  peti- 
tion, and  has  since  married  again,  is  entitled  still 
to  describe  herself  as  "  Countess  Cowley,"  or  can 
be  restrained  by  injunction  from  so  doing. 
Barnes,  J.  granted  an  injunction  restraining  her 
from  making  use  of  the  title ;  but  we  submit  that 
he  had  no  jurisdiction  to  do  so.  The  law  on  the 
point  is  stated  in  2  Blackstone's  Comm.,  9th  edit., 
p.  612,  citing  Howard  v.  Duke  of  SuffcUe  (1 
Dyer,  79  b).  The  practice  in  society  in  regard 
to  the  use  of  a  title  in  such  a  case  as  the  present 
appears  from  Burke's  Peerage,  edit.  1899,  p.  1762. 
The  law  is  also  stated  in  Cruise's  Digest,  2nd 
edit,  p.  99.  [Collins,  L.J.  referred  to  Comyn's 
Digest,  vol.  3,  tit.  "Dignity,"  (o.  6)  at  p.  407, 
Lord  Altbbstone,  M.B.  referred  to  Co.  Litt. 
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at.  "Of  fee  simple,"  16  h).  Beg.  t.  KnowleM 
(i.  LA.  Baym.)  and  Countett  of  Mutland'i  case 
<6  Co.  Bep.  53,  b).]  There  is  a  dictum  as  to  the 
efEsct  of  a  divoroe  on  the  name  of  a  party  in 
FenddUv.  Goldamid  (2  P.  Div.  263).  In  Du  Boidmy 
r.  Du  Boiday  (L.  Hep.  2  P.  C.  430,  at  p.  441) 
Lord  Chelmsford  said :  "  In  this  country  we 
do  not  reownise  the  ahsolnte  right  of  a  ^raon 
to  a  particular  name  to  the  extent  of  entitling 
him  to  prevent  the  assumption  of  that  name  by  a 
fltrani^r.  The  right  to  the  exdnsire  nee  of  a 
name  in  connection  with  a  trade  or  business  is 
fiuniHar  to  our  law.  .  .  .  But  the  mere  as- 
anmption  of  a  name,  which  is  the  patronymic  of  a 
family,  by  a  sta»nger  who  had  never  before  been 
called  by  that  name,  whatever  cause  of  annoyance 
it  may  be  to  the  family,  is  a  grievance  for  which 
OUT  law  affords  no  redress."  That  proposition  is 
quite  snfSoient  to  carry  our  argument  in  the 
preaent  case.  We  rely  on  that  case  because  there 
it  is  clearly  recognised  that,  although  there  may 
be  a  right  to  a  particular  family  name,  there  is  no 
light  to  exclude  another  pei-aon,  a  stranger,  from 
aging  it.  Then  arises  the  question  whether  there 
is  any  authority  for  saying  that  there  is  juris- 
diction to  restntin  by  injunction  an  act  of  the 
preunt  kind.  The  right  to  grant  au  injunction 
does  not  depend  in  any  way  upon  the  Judicature 
Acts,  but  is  founded  upon  the  ancient  practice  of 
fbe  Courts  of  Chancery.  It  must  be  shown  that 
someinjniy  has  been  inflicted,  and  that  the  remedy 
by  injunction  is  the  appropriate  one  for  patting 
an  end  to  the  injury.  All  efforts  to  extend  that 
jurisdiction  in  modem  times  have  been  restricted, 
as  has  been  pointed  out  by  the  Court  of  Appeal 
in  Day  v.  Broumrigg  (39  L.  T.  Rep.  553 ;  10  Gh. 
Div.  294).  The  same  view  was  expressed  in  a 
anbaequent  case : 

North  London  Baihcay  Company  v.  Oreat  Northern 

SaUway  Company,  48  L.  T.  Bep.  695 ;  11  Q.  B. 

Div.  30. 

The  lesult  of  those  authorities  is  (hat,  in  dealing 
vith  a  case  of  the  present  kind,  the  courts  are 
tiuown  back  upon  the  old  Chancery  practice. 
The  principles  then  adopted  were  discussed  in 
JBmjperor  of  Auatria  t.  Day  and  Kossuth  (3  De  Q. 
P.  &  G.  217,  at  p.  238).  [Lord  Alvbbstonb, 
M.E.  referred  to  Bonnard  v.  Ferryman  (65  L.  T 
fiep.  506;  (1891)  2  Ch.  269).  Collins,  L.J. 
referred  to  Tussavd  y.  Tussaud  (62  L.  T.  Bep. 
633;  44  Ch.  Div.  678).]  The  court  cannot  restrain 
by  injunction  the  infringement  of  a  mere  personal 
nght.  There  is  no  injurious  act  here  which 
-should  induce  the  court  to  interfere.  They  re- 
ferred also  to  Elphinstone's  Introduction  to 
Conveyancing,  4th  edit.,  p.  55. 

Bargrave  Deane,  Q.G.  and  WiUoek  for  the 
Rspondent. — The  title  of  a  peer  of  the  realm  is 
an  incorporeal  hereditament,  and  therefore  Earl 
Cowley's  right  to  property  has  been  invaded. 
Being  in  ite  nature  real  estate,  no  question  of 
eoarte^  or  nsage  in  society  arises  at  all.  It  is  a 
^nestion  of  right  or  wrong  in  the  use  of  the  title. 
The  case  of  Emperor  of  Austria  v.  Day  and 
Xostuth  {ubi  sup.)  is  a  distinct  authority  that  the 
«onrt  will  by  granting  an  injunction  restrain 
ihe  unauthorised  use  of  a  name.  The  case  of 
Day  T.  Brownrigg  (ubi  sup.)  is  quite  distinguish- 
able. It  affords  no«analogy  to  the  present  case. 
Barl  Cowley  oan  oaU  himself  by  no  other  name, 
but  the  owner  of  a  house,  as  in  Day  r.  Brownrigg 


(ubi  sup.),  ooold  oaU  it  any  name  he   thought 
proper.    They  referred  also  to 

Aslatt  ▼.  Corporation  of  Southampton,  43  L.  T. 
Bep.  464;  16  Ch.  Div.  143. 

Lawson,  WaUon.  Q.O.  replied,    g^^  ^^  ^^ 

Aug.  8. — ^The  following  written  judgment  of  the 
court  (Lord  Alverstone,  M.B.,  Bigby  and  Collins, 
L. JJ.)  was  delivered  by 

Collins,  L.J. — ^We  have  come  to  the  conclu- 
sion that  the  judgment  of  Barnes,  J.  in  this  case 
cannot  be  supported.  We  agree  entirely  with  the 
learned  judge  m  his  statement  of  the  1«^1  status 
of  the  two  parties  to  this  litigation.  There  can 
be  no  doubt  whatever  that  Earl  Cowley  possesses 
in  his  title  an  incorporeal  hereditament  and  that 
the  petitioner  has  no  legal  right  to  the  designa- 
tionGoantess  Cowley.  The  authorities  which  the 
learned  judge  cites  fully  establish  both  proposi- 
tions: (see  also  Be  Sir  J.  Bivett-CairtMe't  wiU, 
53  L.  T.  Bep.  81 ;  30  Ch.  Div.  136).  But  it  is 
here,  as  the  learned  judge  himself  felt,  that  the 
real  di£Bculty  begins.  The  application,  as  is 
pointed  out  m  the  judgment,  was  made  b^  the 
respondent.  Earl  Cowley,  in  a  divoroe  suit  in 
which  his  marriage  vrith  the  petitioner  had  been 
dissolved  at  her  instance,  and  was  origin^lr 
placed  on  the  ground  of  molestation,  upon  which 
it  was  impossible  to  support  it,  and  it  is  admitted 
that  there  is  no  element  of  malice  in  the  case. 
The  learned  judge,  however,  dealt  with  it  as  though 
it  were  a  proceeding  instituted  in  the  High  Court 
invoking  its  general  jurisdiction  to  restrain  the 
commission  ol  a  legal  wrong,  and  the  question  is, 
whether  the  earl  has  established  such  a  legal 
wrong  committed  against  him  by  the  lady  who 
was  his  wife  as  to  entitie  him  to  the  relief  which 
he  seeks  against  her.  It  is  a  remarkable  thing 
(hat,  if  such  a  right  exists,  no  precedent  oan  m 
produced  of  such  relief  ever  having  been  sought  or 
obtained,  though  there  must  have  been  many 
instances  in  which  it  wa.s  desired.  The  case  is 
not  even  one  of  another  person  calling  himself 
Earl  Cowley,  as  to  which  possibly  different  con- 
siderations might  arise,  ana  the  right  claimed  by 
the  earl,  which  stands  entirely  outside  the  maritu 
relation,  must  be  put  high  enough  to  entitie  him 
to  enjoin  any  one  from  using  without  his  consent 
any  mere  courtesy  title  derivable  under  his  own— 
for  instance,  to  restrain  his  mother,  if  she  married 
a  commoner,  from  continuing  to  call  herself 
countess,  or  his  daughter  from  calling  herself 
Lady.  These,  having  no  legal  justification  in 
either  case,  would,  on  the  argument,  be  equally 
invasions  of  his  right,  which,  put  broadly,  is  to 
insist  on  all  such  persons  being  remitted  to  their 
strict  legal  position  if  without  his  consent  (hey 
purport  to  hold  tities  as  members  of  his  family. 
In  this  riew,  and  counsel  did  not  shrink  from  it, 
it  would  be  immaterial  whether  the  title  was  one 
usually  accorded  by  the  courtesy  of  society  or 
not.  Indeed,  pushed  home  to  ite  lo^cal  conse- 
quences, it  would  seem  to  cover  a  claim  to  inter- 
fere with  and  restrain  the  use  of  a  name  expressly 
sanctioned  by  the  Crown,  as  mentioned  in  the 
judgment  of  Barnes,  J.,  and  the  affidavit  of  Sir 
A.  W.  Woods  there  referred  to.  It  is  stiange 
that  no  such  right  has  ever  been  enforced.  We 
have  been  unable  to  find,  and  oounsel  were  unable 
to  point  out,  any  analogous  oause  of  action.  The 
owners  of  franchisee  can  maintain  aotions  if  such 
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franohises  are  iovaded;  for  isstanee,  the  owner  <rf 
a  market  may  complain  of  another  beinp;  opened, 
but  it  must  be  shown  to  be  near  enough,  and  held 
on  each  days,  as  to  interfere  with,  and  be  "a 
nnisanoe"  to,  his  own:  (see  Comyn's  Digest, 
"  Market "  0.  2.  Action  on  the  case  for  moisance 
A.)>  The  owner  of  a  freehold  ofSoe,  whose 
case  seems  to  present  the  nearest  analog, 
might  have  maintained  an  assim  for  disseizm, 
or  an  action  on  the  case  for  disturbance :  (see 
Gomyn's  Digest,  "Assize"  B.  2.  Action  on 
tiie  case  for  disturbance  A  5).  But  it  must 
have  been  an  office  of  profit,  and  there  must 
have  been  "disseizin"  or  " distorbanoe."  The 
acts  of  the  lady  in  this  case  fall  far  short  of 
either  the  one  or  the  other.  Even  if  trespass 
could  be  maintained  in  respect  of  such  a  tenement, 
we  do  not  think  that  the  acts  of  the  peUtioner 
ooold  by  any  latitude  of  expression  be  described 
as  a  "trespass."  They  at  most  amount  to  an 
assertion,  which  is  true  in  fact,  that  she  was  at 
one  time  the  wife  of  Lord  Cowley.  Sect.  57  of 
the  Divorce  Act  (20  &  21  Yict  c.  85}  provides  that 
the  parties  shall  be  at  liberty  to  marry  again  as 
thouffh  the  prior  marriage  had  been  dissolved  by 
death.  Here  tiiie  earl's  enjoyment  of  his  heredita- 
ment is  unafCected.  He  has  suffered,  so  far  as  we 
can  see,  no  injuria  or  ciamnum  cognisable  by  law. 
Thei  learned  judge  was  of  opinion  that  the  fact 
that  there  was  property  in  the  title  carried  with  it 
the  right  claimed,  thus  distinguishing  it  from  the 
case  of  names  in  which  there  is  no  property.  But, 
even  if  the  property  in  the  title  could  found  a 
claim  to  enjoin  any  one  else  from  assuming  it 
without  proof  of  other  facta,  as  to  which  we  give 
no  opinion,  the  title  assumed  here  is  not  identical, 
and  Earl  Cowley's  remedy,  if  any,  would  seem  to 
be  by  some  form  of  action  on  the  case,  for  which 
we  can  find  no  foundation  in  the  facts  here  proved. 
But  we  think  the  case  does  not  rest  merely  on  the 
negative  evidence  of  absence  of  precedent.  The 
existence  of  the  cause  of  action  for  jactitation  of 
marriage,  and  the  conditions  upon  which  alone  it 
was  maintainable,  furnish  an  argument  against  the 
earl.  Though  a  person  has  in  English  law  no  pro- 
perty in  his  name,  his  status,  whether  married  or 
single,  is  recognised  by  law,  and  carries  with  it 
certain  rights  and  obhgations;  yet  he  could  not 
complain  if  a  woman  who  was  not  his  wife  claimed 
to  be  his  wife,  or  enjoin  her  from  so  doing  unless 
she  did  it  maliciously.  We  are  not,  of  course, 
dealing  with  a  common  law  action  of  defamation, 
which  might  conceivably  be  supported  by  such 
facta.  Peers  were,  no  doubt,  plamtaCFs  in  suits  for 
jactitation  as  often  as  other  persons,  yet,  if  the 
right  here  claimed  existed,  they  had  a  much 
nmpler  remedy.  Indeed  the  case  of  HatoJte  v. 
Corri  (2  Hag.  Con.  280)  is  a  good  illustration  of 
.this.  There,  in  a  suit  brought  by  Lord  Hawke 
for  jactitation  of  marriage,  tiie  oppugnant  called 
herself  Lady  Hawke ;  she  set  up  a  case  of  mar- 
riage which  she,  however,  abandoned,  and  rested 
her  defence  on  the  fact  that  Lord  Hawke  had  at 
one  time  consented  to  her  bearing  the  titie.  This 
was  held  bv  Sir  W.  Scott  to  negative  malioe  on  her 
part,  and  the  suit  failed.  The  experienced  counsel, 
ai^uii^  for  Lord  Hawke  before  Sir  W.  Scott,  are 
reported  to  have  said,  in  excusing  their  client  for 
proceeding  after  his  former  conduct  to  the  lady 
(p.  284):  "A  suit  for  jactitation  is  the  only 
remedy  by  which  the  party  could  protect  himseu 
and  his  family  from  such  an  assumption  of  a  false 


relation  to  himself  and  to  them."  This  is  nune 
than  negative  evidence.  The  suit  for  jactita^n 
has  iteeU  fallen  into  disuse,  and  it  seems  late  in 
the  day  to  find  a  substitute  for  it  in  the  case  of 
tiUed  persons.  In  the  present  case  the  lady  ha« 
maniecl  again,  but  the  right  claimed  by  the  earl 
would,  if  allowed,  be  equally  effective  to  restnin 
her,  whether  she  had  marrieid  ag^ain  or  not.  It  is 
not  necessary  to  consider  how  ult,  if  at  all,  social 
usage  would  support  the  l^yii>  continuing  to  use 
the  style  "  Lady  Cowley."  The  existence  of  snob 
usa^  might  be  material  in  any  proceeding  where 
malice  was  part  of  the  cause  of  action,  but  it 
seems  irrelevant  on  the  present  inquiry.  We  are 
of  opinion  that  the  appeal  must  be  allowed. 

Appeal  aliowed. 

Solicitors  for  the  appellant,  Lewie  and  Lewie. 

Solicitors  for   the   respondent,   Wontner   and 
8<me. 


HIGH    COURT   OF  JUSTICE. 

OHANCEEY  DIVISION. 

Thureday,  July  12. 

(Before  Cozenb-Hakdt,  J.) 

Be  De  Pothonieb  ;  Dent  «.  Db  Pothonixb.  (a) 

Tnut — Investment — Cuetody — Bond*  payeMe  to 

bearer — Deporit  wiOi  bankers  to  trust. 

Trustees  who    are  authorised  to  hold  eeeuriiie* 

payable  to  bearer  with  coupons  for  interest  at' 

taehed,  as  investtnents  of  trust  funds,  are  entitled 

to  deposit  sweh  securities  with  the  bankers  to  the 

trust  for  safe  custody  and  eoUeetion  of  interest, 

on  terms  which  do  not  authorise  the  bankers  to 

part  with  the  seewrities  except  to  the  order  of  the 

trustees,   upon  obtaining  from    the  bankers  a 

receipt  for  the  securities. 

Ghablxb  Gbobqe  Suo<>  db  Pothonibb,  who 

died  in  Dec.  1899,  left  a  wiU  by  which  he  gave  the 

residue  of  his  real  and  personal  estate  to  five 

trustees,  including  his  wife,  upon  trust  for  sale, 

conversion,  and  investment,  and  to  pay  the  income 

to  his  wife  for  life  or  widowhood,  and,  after  her 

death  or  second  marriage,  to  his  daughter  for  life, 

with  remainder  to  her  children  or  remoter  issue 

as  therein  mentioned.  And  the  will  contained  the 

following  provision  : 

As  ngarda  sU  moseys  subject  to  investment,  my 
tnuteea  are  to  have  foU  power  to  eoatinne  all  invast- 
menta  made  by  ms,  whether  of  a  nature  anthorised  for 
investment  or  not,  without  inourringany  responsibili^. 
The  testator  left  a  widow,  who  became  the  firat 
tenant  for  life  of  his  estate,  and  one  daughter  of 
the  age  of  fourteen  years,  who  was  tenant  for  life 
in  remainder,  but  no  other  children. 

At  the  testator's  death  a  lartte  portion  of  his 
estate,  which  was  of  considerable  value,  was  in- 
vested in  bonds  of  American  railways  payable  to 
bearer,  to  which  coupons  for  interest  were  at^ 
taohed. 

The  four  trustees  of  the  will  and  the  tenant  for 
life  proposed  to  retain  those  railway  bonds,  with 
the  exception  of  bonds  of  the  value  of  14,0001., 
which  they  had  made  arrangemente  to  convert  on 
favourable  terms ;  and  the  ti^tees  were  desirous 
of  depositing    the   bonds  which  th^  retained, 

(a)  Baported  by  J.  Trcstbik,  Esq. ,  BaiTi(tar«t-Law. 
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and  wliioh  were  of  the  valne  of  50,0002.,  at 
the  Union  Bank  of  London  Limited,  where  they 
kept  the  hanking  aoooont  relating  to  the  estate, 
for  safe  cnstody  and  collection  ox  the  interest ; 
bat  having  regard  to  the  remarks  of  Keke- 
wich,  J.  in  FiM  t.  FUld  (69  L.  T.  Bep.  826,  at 
p.  828 ;  (1894)  1  Oh.  4^,  at  p.  430),  that  bonds  and 
certificates  payable  to  bearer  oaght  not  to  be 
under  the  control  of  a  solicitor  or  any  other  agent, 
but  that  the  trustees  most  keep  them  in  some 
plaoe  where  they  cannot  be  got  at  withont  the 
oonaent  of  the  whole  body,  the  trustees  were 
dsBirous  of  obtaining  the  directions  of  the  court 
aa  to  the  onstody  of  the  bonds. 

The  tnuteea  also  pnrohased  at  107}  and  108  per 
cent,  certain  Northern  Pacific  Railroad  Bonds  re- 
deemable in  1997  at  par,  as  an  investment  of 
moneys  forming  part  of  the  testator's  residuary 
estate,  and  desired  to  obtahi  the  opinion  of  the 
court  upon  the  question  whether  they  ought  to  pay 
the  whole  income  of  such  bonds  to  the  tenant  for 
life,  or  whether  any  and,  if  so,  what  part  of  such 
income  ought  to  be  treated  as  capital. 

This  was  a  summons  taken  out  by  the  trustees 
on  the  19th  May  1900  against  the  tenant  for  life 
sad  daughter  as  defendants,  asking  (1)  that 
directions  might  be  given  as  to  what  provision 
should  be  made  by  them  for  the  custody  or 
control  of  the  bonds  and  debentures  transferable 
\ty  delivery  held  by  them  upon  the  trusts  of  the 
testator's  will,  and  that  they  might  be  authorised 
to  deliver  such  bonds  and  debentures  to  the  Union 
Bank  of  London  Limited,  where  the  trustees' 
aoooont  was  kept,  for  custody  and  collection  of 
coupons,  on  obtaining  a  receipt  for  the  same  under 
the  hand  of  a  principal  of&cer  of  the  bank ;  (3) 
that  it  might  be  determined  whether  or  not  the 
plaintiffs  ought  to  pay  the  tenant  for  life  of  the 
residuary  osteite  the  whole  of  the  income  of  certain 
Northern  Pacific  Railroad  Bonds  redeemable  in 
1997  at  par,  which  were  pnrehosed  by  the  plaintiffs 
at  107f  and  108  per  cent,  as  an  investment  of 
certain  funds  part  of  the  testator's  residuary  estate, 
or  whether  any  and,  if  any,  what  part  of  such 
income  ought  to  be  treated  as  capital. 

There  was  evidence  that  it  was  the  usual 
practice  for  men  of  business  in  the  Citv  who  held 
Doods  payable  to  bearer  with  coupons  for  interest 
attached  to.  deposit  such  bonds  with  their  bankers 
for  safe  custody  and  collection  of  interest,  upon 
obtaining  from  the  bankere  a  receipt  for  the 
Umds,  and  that  this  practice  offered  the  ownere 
of  bonds  BO  deposited  as  good  a  security  for  the 
safe  custody  of  tiie  bonds  as  could  be  obtained  in 
any  other  way,  and  was  the  most  convenient  course 
bond  ownera  could  adopt  for  the  collection  of  the 
interest  on  the  bonds ;  also  that  if  owners  of  such 
bonds  deposited  them  with  their  bankere  locked 
up  in  a  box  or  other  receptacle,  the  key  of  which  is 
retained  by  the  ownen,  the  bankers  only  gave  a 
'receipt  for  the  box  or  receptacle,  and  declined 
any  responsibility  for  its  contents. 

Clauson  for  the  applicants  — The  trustees  will 
be  justified  in  acting  as  prudent  business  men 
and  depositing  the  oonds  with  their  bankere  for 
■B&  custody  and  collection  of  interest.  The 
remarks  of  Kekewich,  J.  in  Field  v.  Field  (u&t 
•"]>■)  are  not  supported  by  authority.  In  Be 
^^wied  Service  Company  Limited;  Johtuton'i 
Clam  (24  L.  T.  Rep.  115 ;  L.  R^.  6  Gh.  App. 
212)  the  practice  of  depositiiag  railway  certificates  I 


with  bankere  was  not  disapproved  of.    He  also 
referred  to 

aiKin  V.  JtoUnUen,  21  L.  T.  Bep.  214 ;  L.  B«p.  Z 
P.  C.  317 ; 

Be  Dewors  Dewarr.  Broolct,  52  L.  T.  Bep.  489; 

Leeee  v.  Martin,  29  L.  T.  Bep.  742 ;  L.  Bep.  17 
Eq.  224. 
As  to  the  other  question,  the  trustees  are  justified 
in  paying  the  whole  income  of  the  railroad  bonds 
re^emable  at  par  in  1997  to  the  tenant  for  life, 
although  they  purohased  them  at  a  premium : 
(Trustees  Act  1893  (56  &  57  Yict  o.  53),  s.  2). 

Whinney  for  the  infant  tenant  in  tail  in  re- 
mainder.— If  trustees  deposit  trust  securities  with 
their  bankers,  they  enable  the  latter  to  obtain  a 
hen  upon  the  securities  of  the  eettuit  que  truet 
(Grant's  Law  of  Banking,  5th  edit,  p.  251),  and 
securities  have  disappeared  from  the  custody  of 
bankere.  [Cozkns-Habdt,  J. — Yes ;  but  trustees 
ore  only  bound  to  exercise  the  same  care  and 
caution  as  ordinary  prudent  men.]  As  the 
trustees  purchased  at  a  premium  railroad  bonds 
redeemable  at  par  in  1997,  they  ought  not  to  pay 
the  whole  income  to  the  tenant  for  life,  since  part 
represents  capital.  [Cozbnb-Habdt,  J. — Trusteea 
may  purehasiB  securities  above  par  and  retain 
them.  J 

Cozens-Habdy,  J. — The  law  only  imposes  on 
trustees  the  duty  of  exeroising  that  ordinary  care 
and  ^genoe  which  ordinary  prudent  men  would 
exercise  m  their  own  affaire.  That  is  decided  by 
Speight  v.  Gaunt  (50  L.  T.  Rep.  330 ;  9  App. 
Oas.  1).  Here  the  testator  has  done  what  is 
extremely  imprudent.  He  has  authorised  the 
retention  by  his  trustees  of  bearer  securities  with 
coupons  attached  which  have  to  be  cut  off  at 
regular  periods,  and  the  trustees  are  in  doubt 
whether  the  securities  must  be  kept  and  the 
coupons  cut  off  by  all  the  trustees.  There  are 
four  trustees ;  and  it  is  ridiculous  to  say  that  all 
four  must  cut  off  the  coupons.  The  trusteea 
will  be  justified  in  dealing  with  the  securities 
in  the  ordinarr  prudent  way.  They  have  a  currant 
account  with  buikera  of  repute,  and  they  will  be 
justified  in  depositing  the  securities  with  their 
bankere  on  terms  that  will  not  entitle  the  bankere 
to  part  with  the  securities  except  upon  the  order 
of  i^e  trustees.  This  is  in  accordance  with 
Mendes  v.  OuedaUa  (2  J.  &  H.  259).  In  Field  v. 
Field  (u&t  sup.)  Eekewich,  J.  was  dealing  with  the 
case  of  soliciton,  whose  duty  is  not  to  receive 
bonds  for  safe  custody  and  to  cut  off  and  collect 
coupons.  That  is  part  of  the  business  of  bankere. 
1  will  make  a  declaration  that  the  trustees  may  be 
authorised  to  deposit  the  railway  bonds  with  the 
Union  Bank  of  London,  so  long  as  they  continue 
to  act  as  bankere  of  the  trustees,  on  the  terms  and 
for  the  purposes  mentioned  in  the  summons. 
With  respect  to  the  other  question,  the  trustees 
are  entitied  to  pay  to  the  tenant  for  life  the  whole 
income  of  the  Northern  Pacific  Railroad  Bonds 
mentioned  in  the  summons. 

Solicitora:  Liiiklater,  Addieon,  Brown,  and 
Jonee. 
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QUEEN'S  BENCH  DITISION.  Df  BANK- 

RUPTCT. 

Friday,  Aug.  3. 

(Befoie  Wbiqht,  J.) 

Be  Lkach;  Ex  parte  Bashes  «.  Boabo   of 

TSADH.  (a) 
BatArvptey — Summary  cutminutration—Beleaee 
of  toe  trustee — Subsequent  culmini§tration — 
Bankruptey  Act  1883  (46  A  47  Viet.  e.  52),  m.  82, 
121 — Ban}miptcy  (Diediarge  and  Closure)  Act 
1887  (604  51  Viet.  e.  66),  ».  6. 

L.  wo*  adjudicated  a  hanhrv^t  in  1888,  and  hit 
estate  was  ordered  to  be  admtniitered  summarily 
under  sect.  121  of  the  Bankryptey  Act  1883. 

In  1889  the  trustee  {the  offieieu  receiver)  having 
realised  aU  the  apparent  assets,  was  granted  his 
release.  Subsequently  the  bankrupt  became 
entitled  to  property.  The  eredHors,  thereupon, 
yapointed  a  trustee.  The  Board  of  Trade  re- 
ptted  to  certify  this  amMintment  on  the  ground 
that  the  creditors  had  no  power  to  make  it. 

Held,  theit  in  a  lummory  bankruptey,  as  in  an 
ordinary  bankruptey,  after  the  release  of  the 
trustee  or  the  official  receiver  so  acting,  the 
<;reditors  have  no  power  to  appoint  a  trustee,  but 
the  official  receiver  acts  as  trustee  for  the  further 
administration  of  the  estate  if  necessary. 

This  was  a  motion  wbich  ndsed  the  question 
whether  in  a  summaiy  bankmptoy,  after  ihe 
release  of  the  official  receiver  (acting  as  trustee) 
upon  his  harins  realised  all  the  apparent  assets, 
tiie  creditors  nave  the  right  to  appoint  a 
tnistee. 

A  reoeiTing  order  was  made  against  the  debtor 
on  the  8th  Dec.  1885,  and  he  was  subsequently 
Adjudicated  a  bankrupt.  The  registrar  of  the 
Gounty  Court  of  Dorsetshire  thereupon  ordered 
that  the  estate  should  be  administered  summarily 
imder  sect.  121  of  the  Bankruptcy  Act  1883  (46 
&  47  Vict.  c.  52),  and  the  official  reoeirer  accord- 
ingly became  trustee. 

On  the  21st  Jan.  1889  the  official  receiver,  as 
such  trustee,  having  realised  all  the  apparent 
assets,  was  duly  released.  Since  this  release  the 
bankrupt  had  become  entitled  to  certain  property 
by  reason  of  the  death  of  his  mother. 

On  the  8th  March  1900  Mr.  Chapman,  acting 
as  solicitor  for  a  large  proportion  of  the  creditors, 
requested  the  official  receiver  in  writing  to 
summon  a  meeting  for  the  purpose  of  appointing 
a,  new  trustee.  This  request  was  made  under 
sect.  87  (2)  of  the  Bankruptey  Act  1883. 

A  meeting  was  accordingly  summoned  and  was 
held  on  the  21st  May,  when  by  a  resolution  passed 
by  a  oonsiderable  majority  of  the  creditors  then 
present  J.  Barnes  was  appointed  trustee  with  a 
.committee  of  incmection. 

The  Board  oi  Trade  on  being  requested  to 
oertify  this  appointment,  refused  to  do  so  on  the 
ground  that  after  the  release  the  creditors  had  no 
power  to  appoint  a  trustee,  and  referred  to  the 
Bankruptey  (Discharge  and  Closure)  Act  1887  (50 
A  51  Vict.  c.  66). 

On  the  9th  June  1900  the  Board  of  Trade  was 
requested  by  Chapman,  acting  for  a  majority  of 
the  creditors,  to  notify  the  ob3ection  to  the  High 
Court,  under  sect.  21  (3)  of  the  Bankruptey  Act 
1883.    This  the  Boai-d  of  Trade  declined  to  do. 

The  notice  of  motion,  on  behalf  of  Barnes, 

<«}  B«iiortad  br  J.  Anwtl  Thiobald,  Eiq.,  BuiiiMr«(-I«w. 


asked  for  a  decision :  (1)  On  the  validi^  of  the 
objection;  (2)  if  neoessaty,  that  the  Board  of 
Trade  might  be  directed  or  requested  to  notify 
to  the  High  Court  the  objection  to  the  appoint- 
ment; (3)  that  the  Board  of  Trade  were  wrong 
in  rising  to  certify  the  appointment  or  to 
notify  their  objection  thereto;  alternatively,  for 
an  order,  that  as  the  creditors  duly  resolved  by 
resolution,  dated  the  21st  May  1900,  that  tite 
■aid  J.  Barnes  be  appointed  trustee  in  the  baak- 
mptey,  his  appointment  ought  to  be  certified 
aooordingly,  and  for  such  further  or  other  order 
as  might  seem  right. 

The  Bankruptcy  Aot  1883  (46  &  47  Tiot  c  52), 
B.  121,  after  providing  that  tjie  court  may,  ondar 
the  oironmstanoes  there  stated,  order  a  debtor's 
estate  to  be  administered  in  a  summary  manner, 
enaote  that 

.  .  .  Thannpon  the  provisiona  of  thts  Aot  aball  be 
■nbjeot  to  the  foUowingr  modifiostioni ;  (1)  If  the  debtor 
is  adiiidged  buiknipt  the  offloial  rsoeivar  shall  be  tnutae 
ia  ihiA  bankraptey :  .  .  .  Provided  that  the  araditom 
may  at  any  time,  by  ipeoial  reaolation,  resolve  that 
some  person  other  than  the  offloial  reoeiver  be  appointed 
tmetee  in  the  bankmptoy,  and  therenpoa  the  bank- 
mptoy shall  prooeed  as  if  an  order  for  nunmary 
administration  had  not  been  made. 

The  Bankruptey  Act  1883,  s.  82,  provides  : 
(1)  When  the  traitee  has  realised  all  the  properly  of 
the  bankrupt,  or  lo  mnoh  thereof  as  oan,  in  lus  i^nnion, 
be  realised  withont  needlessly  piottaotiiig  the  trssiee* 
ship,  and  distribnted  a  final  dividend  (if  any)  .  .  . 
the  Board  of  Trade  shall,  on  his  appUoation,  oanss  a 
report  on  his  aoooonta  to  be  prepared,  .  .  .  and 
shall  either  grant  or  withhold  the  releaee  aooordingly, 
snbjsot  nevertheleia  to  an  appeal  to  the  High  Conrt. 

(4)  Where  the  tmatee  has  not  previonsly  reeigned  or 
been  removed,  his  releaie  shall  operate  as  a  removal  of 
him  from  his  offloe,  and  therenpon  the  official  receiver 
shall  be  the  trustee. 

The  Bankruptey  (Discharge  and  Closure)  Act 
1887  (50  &  51  Vict  o.  66)  provides : 

Seot  6.— (2)  Sect  82  of  the  Bankn^toy  Aet  1883 
(which  eeotion  relates  to  the  release  of  a  tmstee,  shall, 
with  the  exception  of  snb-seotion  4  therecf,  apply  to 
an  official  reoeiver  or  offloial  aasignee  when  he  ia  or  is 
aoting  aa  tmatee,  and  when  an  official  receiver  or  offloial 
assignee  has  be<m  released  nnder  that  seotion  he  shall 
continne  to  aot  as  trustee  for  any  aabseqnent  pnrpoie  of 
the  administration  of  the  debtor's  estate.    .    .    . 

H.  Beed,  Q.C.  and  Tindale  Davis  for  the  motion. 
— ^The  Banlmiptey  (Discharge  and  Closure)  Act 
1887,  s.  6  (2)  is  not  obligatory  so  as  to  exclude  the 
right  of  tiie  creditors  to  elect  a  trustee  under  the 
proviso  to  the  Bankruptey  Act  1883,  s.  121.  The 
following  sections  of  that  Aot  were  also  referred 
to  :  Secte.  21,  54,  70  (a)  (g),  82,  86,  87. 

M.  Mackenzie  for  the  Board  of  Trade. — ^The 
proviso  in  sect.  121  does  not  apply  after  the 
release,  which  is  equivalent  to  the  dose  of  the 
bankruptejr.  The  provision  is  equivalent  to  that 
oonteined  in  the  Bankruptey  Act  1861,  s.  182. 
The  court  has  no  jurisdiction  in  the  matter,  the 
Board  of  Trade  not  having  certified  nnder 
sect.  21  (3). 

H.  Beed,  Q.C.  in  reply.— The  Board  of  Trade 
can,  if  necessary,  be  compelled  to  notify  by  man- 
damus. 

Wbight,  J. — ^The  case  raises  a  point  of  some 
difficulty.  An  objection  has  been  taken  to  the 
jurisdiction  of  the  court,  on  the  ground  that  the 


Digitized  by 


Google 


Oet.  20,  1900.] 


THE  LAW  TIMES. 


[Vol.  Lxxxm.— 223 


Bit.] 


MlBTOK  V.  MEBTON. 


[DiT. 


Board  at  Trade  has  not  notified  its  ol^eotion 
mder  seot  21  (3)  of  the  Bankruptcy  Act  1883,  and 
it  has  been  contended  that  until  that  notification 
is  nutde  this  oonrt  has  no  inrisdiction.  It  is  not 
neoessaiT  for  me  to  decide  that  question  of 
jnriadioDon,  and  I  will  sav  no  more  aoont  it  than 
that  some  court  has  jnnsdiction,  and  that  this 
conit  would  appear  to  be  the  most  oonrenient  to 
deal  with  the  matter.  On  the  qnestion  raised  by 
the  motion  I  have  come  to  the  conclusion  that 
the  Board  of  Trade  is  right.  In  the  case  of  an 
ordinaiy  bankruptcy,  by  sect.  82  of  the  Bank> 
nipt47  Aot  1883,  where  the  trustee  is  released  on 
the  particular  ground  that  he  has  realised  all  the 
fiaperty  of  the  bankrupt,  or  so  much  thereof  as 
can  in  his  ojnnion  be  realised  without  needlessly 
pcotnujting  the  trusteeship,  then  sub-sect  4  of 
IJie  same  section  prevents  the  appointinent  of  a 
trustee  by  the  creditors,  because  it  provides  that 
in  that  p«urtioular  case  the  official  receiver  shall 
tberenpon  be  tinstee.  It  seems  to  me  that  there 
is  good  reason  why  some  such  provision  should 
hare  been  made,  because  when  to  all  appearances 
everything  has  been  realised,  it  is  better  that 
some  permanent  official  should  be  emj^wered  to 
look  after  the  rights  of  the  creditors  with  regard 
to  the  distribution  of  any  unexpected  future  pro- 
perty. If  this  is  the  case  in  an  ordinary  bank- 
ruptcy, it  gives  one  a  clue  to  the  meaning  of 
sect.  121  witli  regard  to  what  is  the  case  m  a 
summary  bankruptt^.  By  the  proviso  in  that 
section,  no  doubt,  the  creditors  may  at  any  time 
resotre  that  some  person  other  than  the  official 
recover  be  appointed  trustee,  and  that  thereupon 
the  bankrupt!^  shall  proceed  as  if  an  order  for 
8ummaiy  adnunistration  had  not  been  made. 
From  the  form  of  this  proviso  meielv,  it  looks  as 
if  it  was  intended  to  a^ply  only  while  there  is 
something  continuing  which  can  be  described  as  the 
proceeding  of  the  bankmptcy.  The  proper  con- 
strnction  of  the  section  appears  to  me  to  involve 
the  same  dividing  line  as  that  adopted  in 
sect.  82,  and  that  when  the  trustee  or  the  official 
reonver  acting  as  trustee  has  realised  all  the 
proper^  that  can  be  realised  and  is  therefore 
entitied  to  be  released,  then  the  same  conse- 
quences foUow  and  the  official  receiver  is  in  the 
position  of  trustee  to  the  exclusion  of  the  rights 
of  the  creditors  to  elect  any  other  trustee.  It 
can  hardly  be  contended  that  sect.  121  is  in- 
tended to  give  powers  to  the  creditors  in  the  case 
of  a  summary  bankmptcy  beyond  those  which 
they  possess  in  the  case  of  an  ordinary  bank- 
ruptcy. 

Solicitor  for  J.  Barnes,  Chapman. 
Solicitor  for  the  Board  of  Trade,  The  Official 
Saiieitor. 


PROBATE,  DIVORCE.  AND   ADMIRALTY 

DIVISION. 

DIVOBCE     BUSINESS. 

July  30  and  Aug.  6. 

(Before  Basnks,  J.) 

Mebtoit  v.  Mbbton.  (a) 

Tariation  of  marriage  settlement — SetHement  on 

vVe  with  restraint  on  anticipation — Dissolution 

of  marriage — Bemarriage  of  toife. 

On  their  mmrriage  both  hutiboMd  aaid  wife  brtmght 

ta)  BtvtMed  by  H.  M.  Qnrmta,  Mm,,  BuriitaM^Law. 


property  into  tetflemeni.    The  wife's  property 
teas  tetOed  on  her  for  life,  wUh  a  rettraxnt  on 
aniieipativn.    The  wife  obtained  a  decree  dis- 
sohing  her  marric^e,  and  remturried.    Bhe  then 
presented  a  petition  for  variation  of  the  marriage 
settlement.    The  registrar  recommended  that  the 
propeirbg  brought  into  seitlemeni  by  hiuband  and 
wife  sKmld  be  given  back  to  them  freed  from  all 
trusts. 
Held,  that  the  report  ought  to  be  confirmed,  and 
that  the  restramt  on  anticipation  did  not,  even 
after  ihe  peHtioMn's  remarriage,  affect  the  power 
of  {%«  etAirt  to  make  the  suggested  variation. 
This  was  a  motion  to  confirm  the  registrar's 
report  on  a  petition  to  vary  a  marriage  settle- 
ment. 

The  petitioner,  Emma  Bertha  Julia  Herton, 
married  the  respondent,  Zachaiy  Merton,  on  the 
14th  Feb.  1881. 

On  the  7th  Feb.  1881  the  parties  executed  an 
ante-nuptial  settlement.  Both  husband  and  wife 
brought  property  into  settiement.  The  wife 
assigned  SOOOl.  to  the  trustees  on  the  following 
trusts :  To  the  wife  for  life  for  her  separate  use, 
with  a  restraint  on  anticipation,  and  after  her 
death,  in  the  even  of  the  husband  surviving 
her,  to  the  husband  for  life,  or  until  he  should 
be  outlawed  or  any  portion  of  his  interest  should 
be  vested  in  any  other  person,  and  after  his 
death  or  alienation  of  any  part  of  the  property 
and  in  default  of  children  as  the  wife  should  by 
deed  or  will  appoint,  and  in  default  of  appoint- 
ment as  if  shehi»d  died  intestate  and  unmarried. 
The  settiement  also  contained  certain  limitations 
in  case  there  were  issue  of  the  marriage.  There 
was  also  a  covenant  making  the  wife's  after- 
acquired  property  subject  to  the  settiement.  A 
power  was  given  to  the  wife  to  appoint  a  portion 
of  the  trust  funds  to  a  future  husband. 

The  husband  also  brought  50002.  into  settle- 
ment. This  was,  in  the  events  which  had  happened, 
subject  to  the  following  limitations :  To  the  hus- 
band during  the  joint  Eves  of  husband  and  wife, 
and  then  to  the  survivor  for  life,  and  in  default 
of  children  to  the  husband,  his  executors,  adminis- 
trators, and  assigns. 
There  were  no  children  of  the  marriage. 
Certain  after- acquired  property  of  the  wife, 
which  came  to  her  under  the  will  of  an  uncle,  had 
been  assigned  to  the  trustees  of  the  settiement. 

The  wife  petitioned  for  a  difisolution  of  the 
marriage  on  the  ground  of  the  husband's  adulteiy 
and  desertion,  and  obtained  a  decree  absolute. 
She  then  married  again.  After  her  remarriage 
she  presented  a  petition  asking  for  variation  of 
the  marriage  settlement. 

The  registrar  recommended  that  the  funds 
brought  into  settiement  by  the  parties  should  be 
given  back  to  them  respectively  freed  from  all 
trusts. 

Both  the  petitioner  and  respondent  and  two  of 
the  three  trustees  a^eed  to  the  recommendation. 
The  third  trustee,  William  Lindley,  opposed  the 
proposed  variation. 
BartMrd  for  the  petitioner. 
Priestley  for  the  respondent. 
E.  H.  MaxweU  for  the  assenting  trustees. 
PrUchard   for  the    dissenting   trustee.— The 
wife's    property  ought    not    to  be    given   back 
to  her  freed  from  all  trusts.      It   was    settied 
on   her  with  a   restraint  on  anticipation,  and 
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was  anbject  to  limitations  in  faroiir  of  the  chil- 
dren of  the  marriage.  The  intention  was  that 
she  should  have  an  adequate  snpport  during  her 
life,  and  that  her  children  ahonld  oe  provided  for. 
From  the  point  of  view  of  exercising  a  discretion, 
the  court  ought  not  to  leave  tiie  property  unfet- 
tered in  the  wife's  hands.  The  posnole  children 
of  the  second  marriage  and  the  wife's  own  inter- 
ests ought  to  be  considered.  Further,  the  court 
has  no  power  to  remove  the  restraint  on  antici- 
pation. Before  applying  for  variation  of  the 
settlement  the  petitioner  remarried.  The  re- 
straint, therefore,  attached  again.    He  cited 

Michtll  V.  XiehtU,  64  L.  T.  Bap.  607 ;  (1891)  P.  208. 

[Babnks,  J. — That  case  was  decided  on  a  section 
of  another  Act.]  That  is  so.  It  is  a  decision 
under  the  HatrimQpial  Causes  Act  (47  &  48  Vict, 
c.  68),  s.  3,  but  the  principle  covers  the  present 
case.  [Babkbb,  J. — In  the  case  cited  the  mar- 
riage which  was  the  subject  of  the  settlement 
■still  existed.]  Here  there  is  an  existing  marriage, 
and  the  restraint  has  attached.  Except  where 
-special  statutory  provision  has  been  made,  courts 
of  equity  held  it  impossible  to  remove  a  restraint 
once  attached.  The  objection  is  not  merely  tech- 
nical. The  5000Z.  brought  into  settlement  by  the 
wife  was  given  to  her  by  her  father,  and  if  she  is 
^ven  absolute  control  of  the  property  his  inten- 
tion will  be  disregarded. 

Barnard  in  reply. — MiehM  v.  Miehell  (sup.)  has 
no  application.  Under  the  Matrimonial  Causes 
Act  1884  the  court  has  only  the  same  powers 
as  in  oases  of  judicial  separation.  The  present 
application  is  under  sect.  5  of  the  Matrimonial 
Cfauses  Act  1859  (22  &,  23  Yict.  c.  61),  which 
gives  the  court  absolute  power  to  make  the  pro- 
posed variation.  Such  a  variation  has  been  fre- 
quently made.    He  cited 

Mertdvth  v.  Miredyth,  72  L.  T.  Bep.  898  ;  (1895) 
P.  92. 

[Barnes,  J. — What  do  you  say  as  to  the  point 
that  the  property  was  given  to  the  wife  by  the 
father?]  After  the  husband's  death  she  could 
in  default  of  issue  have  appointed  to  herself 
abeolutely,  and  thus  obtained  the  corpus  of  the 
property. 

Some  further  questions  arose  as  to  whether  the 
after-acquired  property  coming  under  the  will  of 
,  the  petitioner's  uncle  had  been  bequeathed  abso- 
.'intely  or  subject  to  any  restraint,  and  the  motion 
was  adjoamed  to  obtain  information  on  the 
point.  It  appeared,  however,  that  tiie  after- 
acquired  property  bad  been  bequeathed  abso- 
lutely. 

Bashes,  J. — ^I  have  looked'  into  the  oases  on 
the  point,  and  the  case  relied  on  in  opposition  to 
the  registrar's  recommendation  does  not  seem  to 
me  in  point.  I  think  I  have  power  to  give  back 
to  the  wife  the  properir  which  she  brought  into 
settlement,  and  also  ail  after-acquired  property 
which  was  given  to  her  absolutely.  The  report 
will  therefore  be  confirmed. 

Solicitors  for  the  petitioner,  Zewtt  and  Lewrii. 
Solicitor  for  the  resxwndent,  Charlet  JStuseU. 
Solicitors  for  the  trustees,  Hiekaon  and  Moir ; 
LxnlelaUr,  Addison,  Broum,  and  Jonet. 


April  26,  27,  May  1, 3,  4,  9. 10, 16,  and  21. 

(Before  Sir  F.  J  bunk.  President) 

STMaB  V.  STNax.(a) 

DisaolvHon  of  marriage— Wife's  refusal  of  marital 
rights — DestrHon — Beasondbls  exetue — Metiri- 
monial  Causes  Act  18S7  (20  A  21  Viet.  e.  85), 
«.  27 — Judicial  separation — Husband^s  aduUerg 
— Wife's  desertion. 

A  wife  wiGiout  valid  reason  refused  her  husband 
marital  intercourse.  The  husband  declined  to 
live  loith  her  oOterwise  than  on  the  ordinary 
terms  of  man  and  mfe.  He  lived  apart  frotn 
her  and,  after  living  apart  from  her  for  more 
than  two  years,  he  committed  aduUery,  The 
wife  brought  a  petition  for  a  dissolution  of 
marriage  on  the  ground  of  his  adultery  coupled 
with  desertion  for  upwards  of  two  years  witlumt 
reasonable  excuse. 

Held,  that  the  husband's  refusal  to  live  with  a  vrife 
who  denied  him  marital  rights  without  valid 
reason  did  not  amount  to  desertion  wifkout 
reasonable  excuse. 

A  wife  deserted  her  husband.  The  husiband  com' 
mttted  aduUery.  On  an  application  by  the  wife 
for  a  judicial  separation : 

Held,  that  the  wife's  desertion  was  no  bar  to  the 
grant  of  a  judicial  separation. 

In  this  case  Charlotte  Granville  Synge  petitioned 
for  the  dissolution  of  her  marriage  with  her  hns- 
band,  Robert  Follett  Muter  Foster  Milling:ton 
Synge,  on  the  ground  of  the  latter 's  adultery  and 
desertion.  The  desertion  was  alleged  to  have 
taken  place  on  or  about  the  4th  Deo.  1896,  mnoe 
which  date  the  respondent  was  said  to  have  lived 
separate  and  apart  from  the  petitioner  without 
reasonable  excuse.  The  respondent  by  his  answer 
denied  the  adultery  and  desertion,  and  alleged 
that  the  petitioner  had  deserted  him. 

After  a  hearing  before  the  President  lasting 
several  days,  the  jaiy  found  that  the  respondent 
had  committed  adultery.  The  question  of  deser- 
tion was  left  to  be  decided  by  the  Presidrait. 

The  facts  and  arguments  appear  from  the 
judgment. 

Bargrave  Deane,  Q.G.  and  Le  Bos  for  the  peti- 
tioner. 

H.  Durley  Grazebrook  for  the  respondent. 

The  PsESiDENT. — The  question,  and  the  only 
question,  now  remaining  to  be  decided  in  this 
case  is  whether  the  respondent  deserted  the  peti- 
tioner without  reasonable  excuse.  The  respon- 
dent has  pleaded  in  his  answer  that  the  petitimsr 
deserted  him  without  just  cause.  But  he  asks 
for  no  reUef  in  respect  of  this  allegation,  and  it  is 
not  necessary  for  me  to  deal  with  any  question  of 
desertion  of  the  wife,  except  in  so  far  as  it  is 
involved  in  tiie  qaestion  of  desertion  by  the 
husband.  The  following  is  an  outline  of  the 
material  dates  in  the  case:  The  parties  were 
married  on  the  27th  Sept.  1884.  Direotly  after 
the  marri^e  they  left  for  India,  the  respondent 
being  an  officer  in  the  army,  and  they  remained 
there  till  1888.  In  that  year  she  first  and  he 
afterwards  returned  to  this  country,  and  they 
lived  together  as  husband  and  wife  in  the  yew 
1889  until  November.  In  that  month  he  retained 
alone  to  India,  the  wife  remaining  inthisooontry. 
He  returned  from  India  in  Jan.  1891,  and  tiie 

(•)  BapoTtwl  b7  B.  M.  OlVBiir,  bq.,  Bmlilat^st-Lnii; 
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I>arti«s  lived  together  here  under  oircitmBtanoes 
to  be  presently  mentioned  from  Feb.  1891  to  July 
1891.  In  that  month  the  hiuband  left  to  take 
1^  an  appointment  in  West  Africa,  whenoe  he 
retained  in  Aug.  1892.  He  remained  in  England, 
not  living  with  his  wife,  ontil  Jan.  1894,  and  then 
he  mnt  alone  to  India  to  rejoin  his  regiment.  He 
retomed  from  India  in  1896,  and  he  lived,  not 
with  his  wife,  bnt  by  himself  in  barracks  at  Shom- 
oliffe.  In  May  he  met  the  woman  Miss  Hooker, 
with  whom  adultery  has  been  charged;  and  in 
October  he  arranged  to  retire  from  the  army  in 
the  following  January.  In  November  he  went  to 
lodge  at  Miss  Hooker's  honse,  St.  Olaves,  Sand- 
gate^  where  he  remained  for  some  time,  and  dnring 
hia  residence  at  which  place,  according  to  the 
finding  of  the  jiU7>  he  committed  adultery  with 
Miss  Hooker.  The  case  of  the  petitioner  is  that 
the  desertion  of  her  by  her  husband  commenced 
on  the  4th  Dec.  1896 — a  date  no  doubt  fixed 
because  the  respondent  on  that  day  wrote  a  letter 
to  his  ^rife  from  St.  Olaves,  in  which  he  said :  "I 
retire  on  the  4th  Jan.,  and  am  now  on  leave  pend- 
ing retirement,  owing  to  being  unable  through 
poverty  to  remain  in  the  army  at  home,  and 
unable  to  serve  in  India  on  account  of  my  health. 
ISow  I  think  ^ou  know  all  about  me.  I  may  add 
that  I  have  virtually  settled  here."  But  although 
this  letter  does  contain  a  definite  statement  of  hia 
intention  to  remain  ac  Sdudgate,  and  although 
reasons  which  1  shall  presently  mention  were 
urged  before  me  for  treating  this  as  the  com- 
mencement of  the  period  of  desertion,  I,  on  con- 
nderation  of  the  facts  of  this  case,  have  come  to 
the  oondnsion  that  the  separation  between  the 
parties  which  constituted  a  desertion  by  one  or 
other  of  them  occurred  in  fact  at  a  much  earlier 
period.  In  order  to  explain  my  reasons  for  this 
view,  it  is  necessary  to  consider  the  relations  of 
the  parties  at  several  periods  after  their  return 
from  India  in  1888.  I  have  said  that  they  lived 
together  aa  husband  and  wife  in  1889,  and  I  wUl 
now  add  that  I  have  no  doubt  that  they  so  lived 
in  great  affection.  On  the  point  of  the  husband's 
departure  from  India  in  Nor.  1889,  the  wife  wrote 
toliim  a  long  letter,  which  I  need  not  read,  but 
which  conveys  to  my  mind  the  strongest  mipres- 
akm  that  at  that  time  the  wife  regarded  her 
hoaband  with  complete  affection.  It  is  quite  true 
that  the  petitioner's  mother,  Mrs.  Stuart,  has  said 
in  the  witness-box  that  her  daughter  was  on  bad 
terms  with  her  husband  at  that  time ;  but  that 
statement  of  Mrs.  Stuart's  is  to  my  mind  com- 
pletely Tefut«d  by  the  wife's  letter,  and,  indeed, 
it  showed  to  me  that  her  evidence  on  the 
subject  of  the  relations  between  her  daughter 
and  son-in-law  must  be  received  with  great 
caution.  The  respondent  remained  in  India  in 
1890,  and  towards  the  end  of  the  year  wished  his 
wife  to  rejoin  him  there,  and  then  occurred 
eireiimstances  which  are  of  vital  importance  in 
this  case.  The  correspondence  between  the 
husband  and  wife,  and  the  wife  and  a  cousin  of 
her  husband's,  shows  that  the  wife  was  at  first 
willing — indeed,  anxious — to  rejoin  her  husband, 
sod  took  part  in  tlie  arrangements  which  were 
being  made  to  secure  her  a  passage  to  India,  but 
<t  that  time  she  found  or  made  an  opportunity  to 
tnher  powers  as  an  actress  on  the  stage,  and 
uterwards  secured  an  engagement,  and  then  she 
gave  up  the  intention  of  going  to  India,  and  so 
vote  to  her  husband.     She  £d  not  in  any  way 


consult  him  prior  to  an  acceptance  of  an  engage- 
ment on  the  stage,  but  on  the  2l8t  Nov.  1890  and 
the  5th  Dec.  1890  she  wrote  the  following  letters, 
which  I  read,  not  because  thev  are  very  material 
to  the  question  to  be  decideo,  but  because  they 
express  her  own  explanation  of    her   conduct: 
"Nov.    21,   1890.— Dear    Pollett,— I   received    a 
letter  from  the  War  Office  saying  they  would 
inform  me  in  the  event  of  a  passage  being  avtul- 
able.     Since  applying  for  a  passage  I  have  been 
offered  some  employment  that  is  likely  to  be 
lucrative  to  a  certem  extent,  bnt  when  I  know 
more  about  it  for  certain  I  will  let  you  know ;  bnt 
it  may  prevent  my  accepting  a  passage  even  if  it 
is  offered  me.    I  don't  think  you  can  be  surprised 
at  my  trying  to  do  somethmg  for  myself  and 
Alan  to  augment  the  miserable  pittance  you  have 
sent  me  from  India.    Also  I  hear  from  Arnold 
through  Tom  of  the  alarming  condition  of  affairs 
as  to  the  Irish  property,  out   of   which  when 
sold  there  will  be  nothing  worth  mentioning.— 
GiSST  G.  Stnge."    Then    comes  the  following 
letter :  "  Friday,  Dec.  5, 1890.— Dear  Follett,— In 
my  last  I  told  you  I  would  let  you  know  when 
anything    was    settled.     I    have   been   trying 
quietly  a  theatrical  experiment  to  see  if  that  line 
could  be  sucoessfolly  worked.    I  was  introduced 
to  Mr.  Alexander,  of  the  Avenue,  and  he  very 
kindly  gave  me  a  trial.     The  result  was  that  he 
offered  me   an  engagement,  and  I  accepted  it. 
Something  had  to  be  done.     The  state  of  afEaira 
aa  regards  tiie  Irish  property  seems   perfectly 
hopeless.      My  health  would  never  stand  such  & 
place  as  Mhow.     Alan's  present  and  future  had 
to  be  considered.    These  and  other  considerations 
to  which  I  need  not  allude  had  their  weight  in 
shaping  my  decision.    I  have  acted  for  the  best 
under  very  difficult  circumstances,  as  I  felt  that 
the  smallness  of  your  remittances  left  me  in  a 
state  of  dependence  and  penury.    Tour  income 
evidently  was  not  enough  for  so  many,  and  if  I 
could  earn  anything  it  was,  I  contend,  my  duty  to 
earn  it.    At  present  what  I  earn  is  small  and  not 
enough  to  live  on,  but  I  shall  get  more  ^-and. 
bye,  and  there  can  be  little  doubt  that  I  shall 
make  my  way.    I  shall  continue  to  act  under  my 
assumed  name.     I  am  writing  to  your  mother 
to-day  to  toll  her  of  my  decision.  —  Tours,  <&c.. 
Cissy  G.  Stnoe."     As   soon  as  the   husband 
heard  of  what  his  wife  had  done  he  determined 
to  return,  and  he  arrived  in  England  at  the  end 
of  Jan.  1891.     It  was  stated  by  the  respondent 
that  he  was  met  on  arrival  by  his  wife's  father. 
General  Stuart,  who  refused  to  tell  him  where 
she   was  and  under  what  name  she  was  acting. 
This  refusal  is  denied  by  General  Stuart,  but  X 
do  not  find  it  at  all  necessary  to  decide  the  pain- 
ful question  which  of  the  two  gentlemen  is  guilty 
of  falsehood,  because  it  is  immaterial,  inasmuch 
as  the  respondent  was  certainly  soon  thereafter 
by  some  means  acquainted  with  hiu  wife's  resi- 
dence and  was  able  to  meet  her.      On  the  2nd 
Feb.  1891   the    petitioner    wrote  the    following 
letter  to  the  respondent :    "  Feb.  2,  1891.— Dear 
Follett, — I  was  very  astomshed  to  receive  your 
telegram,  the  first  intimation  I  have  had  from 
you  that  you  are  coming  home,  though  I  had  two 
days  previously  seen  in  the  papers  that  you  had 
applied  for  leave.     Tour  coming  in  this  sudden 
way  makes  me  fear  you  have  done  so  in  order  to 
try  and  persuade  me  not  to  continue  on  the  stage. 
I  would  remind  yon  that  I  took  that  step  at 
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great  saorifioe,  not  for  my  own  pleaaore,  but  in 
order  to  do  what  I  oould  for  tke  support   of 
wyself  and  oar  ohild,  as  yonr  remittances  were 
less  than  what  you  originally  sent,  and  in  the 
«atamn  they  oea«ed,  so  that  I  was  nnable  to  oan7 
ont  onr  arrangement  for  liv^g  here  with  my  father 
— a  cmel  position  which  I  conld  not  consent  to 
remain    in.     In  addition,   12Z.  a   month    after 
paying  for  oar  maintenance   was  not  snffioient 
for  me  to  dress  myself  and   oar  child  on,  and 
for  other  expenses.    I  felt,  therefore,  that  it  was 
necessary  that  I  should  earn  something,  and  the 
stage  seemed  to  me  the  only  chance,  and  I  took 
the  step,  after  well  considering  the  matter,  and 
having  made  np  my  mind  and  now  actnally  taken 
the  step,  I  am  qmte  determined  to  pnrsue  my 
course,  and  that  nothing  will  induoe  me  in  onr 
present  oircanutances  to  retire  from  it.    I  want 
yon  therefore  to  promise  me  that  yon  will  not  in 
any  way  refer  to  the  matter  or  t^  to  dissuade 
me,  because  it  can  do  no  good  and  will  only  lead 
to  nnpleasantness,  anger,  and  misery  between  as. 
Unless,  therefore,  yoa  can  feel  yon  can  make  me 
this  promise  and  adhere  to  it,  I  think  it  would  be 
much  better  we  should  not  meet     I  received  a 
message  from  your  mother,  who  has  been  and  is 
most  land  to  me  about  it,  and,  I  am  very  glad  to 
say,  approves  of  the  step  I  have  taken.     Yon 
desiiM  yoor  portmanteau  to  be  sent  to  the  club 
to  await  vour  arrival,  and  I  have  sent  it  there, 
also  year  hat  box. — Tours,  Ac.,  Oissr."    On  the 
4th  Feb.  the  petitioner  wrote  anotiier  letter,  which 
is  important,  I  think,  for  one  word  in  it— the  word 
■"nominally."     It  is  as  follows :  "  Feb.  4, 1891.— 
Dear  Follett,— £  was  goins  out  when  yonr  letter 
oame  this  morning,  so  coald  not  answer  it.    I  also 
got  a  wire  from  my  father  to  say  he  would  come 
and  see  me,  so  he  is  taking  this  w  you  to  the  clab 
to  save  a  penny.     Alan  is  better,  bat  I  didn't  let 
him  out  this  morning,  and  I  don't  think  I  shall 
till  it's  warmer.   As  I  xaid  yestei^y,Idon'tthink 
thin^  can  be  arranged  all  in  a  moment,  and 
I  thmk  you   owe   me   some   proof   that   your 
treatment    of    me    will    be    aitferent    in    the 
fntnre.      On     the    whole,    therefore,    I    think 
it  would  be  best  for  yon  to  go  and  see  your 
mother,  and,  when  you  come  back,  the  ohajige  of 
houses  that  has   been  hanging  over  as  wul  be 
accomplished,  and  then  things  will  have  a  very 
fair  chance  of  settling  down,  and  we  can  nomi- 
nally live  together  in  peace  and  qniet.  If  you  like, 
I  wul  meet  yon  to-morrow  morning  and  help  yon 
choose  yoar  clothes.    If  it's  warm,  I  may  bring 
Alan.    Meet  us.    say,  outside    Percy    Edwards' 
ahop  at  11.30.    Hope  you  will  have  a  nice  evening 
with  Heneage.    Aak  him  about  the  ball. — ^Tonrs, 
Cissy."    The  full  meaning  of  the  word  to  whksh 
I  referred  is  made  clear  by  the  following  letter : 
"Feb.    12,    1891.  — Dear   Follett,— Saw   MacD. 
He  was  very  nice.    He  said  he  thonsht  this  was  a 
'great  opening  for  yon,  and  it  would  be  a  pity  to 
chuck  it  away.    I  am  sending  yon  a  paper  I  want 
jon  to  sign  before  yon  come  back  to  me.    I'm  idl 
right  again.    Alan  mast  keep  his  birthday  Mon- 
day or  Tuesday.    We  go  home  to-morrow.    My 
love  to  yoar  mother.— -Yours,  Cissy  G.  Syngk. 
P.S. — Going   to   tea   with    MacD.   to-morrow." 
This  is  the  paper: — ^"1.  You  promise  me  most 
.  ituthfally  titat  yon  will  not  either  directly  or 
indirectly  endeavour  to  induce  me  to  leave  the 
stage,  or  interfere  with  my  profeasional  life  in 
any  way  whatever. '  2.  That  when  we  are  living 


togetiier  under  the  same  roof  we  shall  only  be 
nominally  living  together   aJa   man   and  wife." 
The  husband  did  not  apparenilv  sign  the  coii> 
ditions  in  acoordioioe  with  his  wife's  request,  but 
he  accepted  them  in  this  sense,  that  from  Februai7 
to  July  he  lived  with  his  wife  in  the  same  honae, 
but  occupying  a  separate  bedroom.  He  has  stated, 
and  I  think  truly,  that  he  accepted  this  state  of 
things  unwillingly,  but  that  the  insistence  of  his 
wife's  left  him  no  alternative.    In  July  1891  he 
went  to  West  Africa:    On  the  28th  April  1892 
the  petitioner  wrote  to  the  respondent,  who  was 
then  at  Warri,  a  letter,  of  wuch  the  material 
part  is  as  follows :— "  April  28,  1892.— My  dear 
Johnnie, — With  regard  to  your  letter  of  the  2lBt 
March,  requesting  me  to  inform  yon  of  my  plans, 
I  have  only  to  say  that  I  can  make  none,  ainoe,  as 
fo.r  as  I  can  see  at  present,  my  time  will  be  fully 
taken  np  by  my  professional  duties,  indndiag  a 
tour  in  England  and  Scotland,  which  will  pro- 
bably occupv  three  months.    The  experiment  we 
tried  from  January  to  July  last  year  was  hardly 
snflciently  encoessful  to   make  me  anxious  to 
repeat    it.     The    extreme    insufficiency    of    the 
allowance     you     are    pleased    to      make     me 
renders   this   devotion    to    my   profession  abso- 
lutely necessary  if  I  am  to  hope  ever  to  better 
my  position,  which  at  the  present  time,  were 
it  not  for   the    money  I    make    myself,  wosld 
be   one    of   extreme   poverty,    and    this    is   a 
condition  in  which  I  have  no  intention  whatever 
of  existing  if  it  can  be  avoided  by  any  exertioiiB 
of  iny  own.    Mutual  recriminations  are  useless, 
but  I  must  remind  pron  that  since  you  have  held 
your  present  appointment  and  gained  a  large 
increase  in  your  income,  you  have  made  no  pro- 
portionate increase  in  mine.    I  hope  yoa  feel  all 
the  better  for  your  change  of  air.    Auim  has  had 
a  bad  cold  lately;  he  is  better  now.    He  sends 
von  his  love.    My  mother  has  left  the  house  again 
in    Penywem-road,    and    is  thinking  of  taking 
another. — Yours  affectionately.  Cissy."    In  Aug. 
1892  the  respondent  returned  from  West  Africa, 
and  on  the  24th  he  wrote  to  the  petitioner  the 
foUowing  letter :   "  94,  Piccadilly,  W.,  Aug.  24, 
1892. — Dear    Cissv, — Your    letter   has    arrived. 
Before  we  go  any  further,  will  yon  please  let  me 
know  if  your  letter  to  Warri  is  to  be  accepted  by 
me  as  final  or  not  P    I  have  no  intention  <»  living 
the  same  sort  of  life  aa  you  imposed  on  me  when 
I  was  last  at  home.    Yon  had  better  wire  to  me 
yes  or  no.    If  the  former,  then  I  shall  come  up 
and  see  if  I  can  make  things  more  confortablefor 
yoa  in  your  mad  enterprise.    If  no,  then  chaos." 
The  answer  of  the  petitioner,  which  I  regard  as 
very  important,  was  as  follows:   "Wecmeaday, 
Aug.  25,  1892. — ^My  dear  Johnnie,— Yours  this 
evening.    I  did  not  wire,  as  I  don't  think  matters 
can  be  arranged  by  a  yes  or  no,  as  yoa  seem  to 
think.    Why  must  you  make  all  things  hinge  on 
the  one  condition  P    I  am  perfectly  wflling  to  be 
the  best  of  friends  and  companions  to  you  if  yoa 
would  only  consent  to  do  without  what  Toa  know 
is  distasteful  to  me.    I  can't  see  whT  it  should  not 
be  so,  and  tiiat  we  should  get  on  ail  right  if  yon 
make  np  yonr  mind  to  do  so.     Why,  it  yon  u>ve 
me  so  much   as  you  say,  you  should  wish  me 
to  do  what  you  know  is  not  congenial  to  me  and 
never  was,  I  don't  know.    Why  cannot  we  agree 
without  that  form  of  what  is  to  yon  amusement  P 
Surely  it  would  be  a  lesser  evil,  looking  at  it  from 
yonr  point  of  view,  than  being  altogetiier  aw^^ 
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from  meP  Now  dont  be  silly  and  act  hastily 
and  be  sonr  for  it  after.  We  can  get  on  easily 
if  yon  will  be  only  sensible. — Yours  affectionately, 
C1S8T."  The  petitioner  and  the  respondent  did 
not  live  together  after  these  letters,  and  they 
never  lived  together  again.  The  hnsband  resnmed 
Ms  renmentEil  dntiea  at  Alderdiot  and  elsewhere, 
and  the  wife  remained  in  London  porsning  the 
avooation  of  the  stage.  On  the  25th  March  1893 
the  respondent  wrote  to  the  petitioner  as  follows : 
"l&Lroh  25, 1893.— Dear  Oissy,— Beodved  box.  If 
yon  had  used  yonr  beantifnl  eyes  yon  would  have 
seen  the  spirit  case  on  the  mantelpiece  in  the  bacic 
room  Alan  plays  in.  Are  tou  still  of  the  same 
mind  as  yon  were  in  August  last  year  P  That  you 
owe  me  no  dutiee,  cang^t  on  well  enough  without 
me,  and  want  nothing  more  to  do  with  me  P  How 
long  is  Alan  to  be  at  Baling  P— Yours,  F.  M.  S." 
The  petitioner  replied  in  the  following  letter: 
"Apnl2,  1883. — Dear  Johnnie, — I  have  been  too 
bogy  to  answer  your  letter  before  as  I  have  had 
kfloenza  and  also  had  to  play  Miss  Terry's  part 
at  she  was  away  for  eight  days.  I  brought  Alan 
twektrom  Ealing  yesterday;  he  was  there  three 
ireeks,  and  has  quite  recovered  from  his  cold  after 
iaflnenza  and  is  looking  very  well  indeed.  Do 
yon  want  the  spirit  case  sent  to  yon  P — Monday 
moming.  Your  letter  came  this  morning.  Alan's 
bank  book  is  back  and  I  will  send  it  to-morrow. 
He  ^  hia  Easter  egg.  I  took  it  down  to  him  at 
Eahng.  He  was  very  pleased  with  it.  Olande  is 
here.  He  doesn't  go  abroad  till  September.  My 
motiier  is  home  ^ain.  Ab  to  yonr  questions,  I 
ihonld  rather  like  to  know  what  yon  propose  to 
Hve  on  and  keep  an  establishment  on,  ana  what 

Sn  have  to  offer  in  retnm  for  the  independence  I 
ve  earned  and  worked  hard  for  myself,  and 
which  promises  to  increase  and  rapidly  so.  As  to 
dntiee,  yours  seems  to  sit  lightly  upon  yon  while 
700  were  abroad  and  providing  a  totally  in- 
Bofficient  snm  to  keep  us.  How  are  the  girls  P 
My  love  to  them.  Alan  sends  his  love.  He  goes 
back  to  lessons  to-morrow. — Yours  affectionately, 
G18BT."  It  appears  that  the  husband,  who  con- 
templated returning  to  India  in  1894,  was  anxious 
titat  his  wife  sbomd  accompany  him  as  she  had 
praviously  done.  We  have  not  the  letter  in  which 
be  conveyed  this  wish,  but  on  the  3rd  Jan.  1894 
tiw  petitioner  answered  her  hnsbamd's  letter  as 
fdlows:  "Jan.  3,  1894.— My  dear  Johnnie,— 
Toots  last  night.  I  was  lather  surprised  at  the 
contents.  I'm  afraid  circumstanoes  render  it 
impossible  that  I  should  answer  your  question  as 
I  woold  have  done  in  1883-84  after  all  that  has 
passed.  Don't  misunderstand  me.  I  bear  you 
no  ill  will,  bat  I  think  we  should  be  better  friends 
st  a  distance,  and  I  really  could  not  contemplate 
a  Bfe  that  wonld  mean  constant  differences  of 
fl^inion.  I  think  matters  had  better  remain  as 
tkj  are  at  present.  Yon  see,  however  much  you 
might  wish  it^  yon  can  never  pick  np  a  broken 
Un«ad.  I  would  like  to  know  if  Mr.  Fowler 
expects  a  term's  notice  about  Alan.  Yon 
oaa  say  it's  because  the  place  doesn't  suit 
liim,  and  that  his  doctor  says  it's  too  relaxing 
for  him.  —  Yours  affectionately,  C188T."  Soon 
sfter  the  respondent  returned  from  India,  and 
oHy  in  1896  he  wrote  to  the  petitioner  a  letter 
winch  contains  these  words :  "  When  you  have 
tmie,  will  you  let  me  know  whether  you  have  made 
19  TCur  mind  about  what  I  asked  you  P  "  In  her 
ivpiy,  which,  appears  to  have  been  written  on  the 


15th  Feb.  1896,  the  petitioner  wrote:  "I  don'fe 
know  why  you  should  write  postcards  and  letters, 
and  ask  me  to  say  yes  or  no.    The  matter  is  far 
too  serious,  and  I  gave  you  my  views  on  the 
subject  some  time  ago,   which    I    thonght   you 
understood.    Leave  well  alone."    This  ended  the 
correspondence  between  the  parties  on  the  snbjeot 
of  their  living  together,  and,  as  I  have  said,  the 
respondent  soon  aiter  met  Miss  Hooker,  and  took 
.  lodgings  in  her  house,  St.  Olaves,  Sandgato,  in 
the  following  November.    Consideration  of  these 
facte  and  letters  in  their  seqnence  brin^-  mo 
clearly  to  the  conclusion  that  it  is  impossible  to 
say  that  any  separation  or  desertion  took  place, 
in  the  sense  of  commencing  at  the  end  of  1896. 
Ireg;ard  the  period  of  commencement  of  asepara- 
.  tion  between  these  parties  as  being  clearly  denned, 
and  I  fix  it  at  the  time  of  the  husband's  retnm 
from  West  Africa  in  Aug.  1892.    The  parties  had 
lived  together  in  1889  as  husbuid  and  wife ;  they 
had  again  lived  together  under  the  conditions  I 
.  have  mentioned,  not  as  husband  and  wife,  but 
agreeing  to  the  state  of  things,  in  1891 ;  but  on 
his  return  from  West  Africa  it  is  clear  that  thtfr 
respondent  wished  to  live  with  his  wife  as  her 
hnsband,  and  it  is  equally  clear  that  she  wa« 
willing  to  live  with  him,  but  not  as  his  wife. 
The  result  was  a  separation,  and  from  that  time 
the  separation  so  begun  continned.    Ever  after 
the  husband  was  willing  to  cohabit  if,  and  only  iJ^ ' 
marital  righte  were  allowed  to  him,  and  the  wife 
was  willing  to  cohabit,  if  and  only  if,  such  marital 
rights  were  not  insisted  on.    I  regard  the  letter 
of  the  4th  Dec.  1896  not  as  announcing  anything 
new,  or  as  steting  the   hnsband's  intention  to 
desert  his  wife,  but  as  written  in  view  of  the  state 
of  things  which  had  been  continued  for  more  than 
four  years,  and  as  merely  stating  where  his  resi*' 
dence  then  was  and  was  for  some  time  likely  to  be. 
I  may  add  that  the  evidence,  both  of  the  petitioner 
and  respondent,  given  before   me  was  perfectly 
clear  and  candid  to  the  effect  that  at  all  times 
after  the  respondent's  return  from  West  Africa- 
she  was  willing  to  live  with  her  husband  only  if 
there  was  no  intercourse;   he  was  desirous  of 
living  with  her,  but  only  on  the  ordinary  term» 
of  married  life.     The  learned  counsel  for  the 
respondent,  Mr.  Urazebrook,  sought  to  extract 
from  the  evidence  proof  not  only  that  the  wife  re- 
fused to  live  with  the  husband  as  his  wife,  but  that' 
after  a  certain  time,  which  be  placed  in  April  1892, 
her  conduct  changed,  and  that  thereafter  she 
became  unwilling  to  live  with  him  on  any  terms  at 
all.    He  based  his  argument  on  some  expressiona 
in  the  letters  I  have  read.  Bnt  although  taken  b7 
themselves  these  expressions  (for  example,  the 
phrase    in    the    letter    of    the  3rd   Jan.    1894: 
"I    tUnk    we    should    be    better   friends    at   a 
distance")    may    look    like    the    ezpresBion   of 
an    absolute    determination    to    live    separate, 
I    think    that,    taking    all    the    oircumstancea 
into  consideration,  th^  do  not  amount  to  more 
than  a  reiteration  of  the  determioation  to  live 
with  her  husband  only  on  her  own  terms.    On 
the  other  hand,  Mr.  Deane  urged  on  me  the  view 
that  not  till  the  end  of   18%  did  the  occasion 
arise  when  desertion  by  the  husband  could  be, 
and,  as  he  argued,  was  effected     He  contended 
that  before  that  time  the  husband  was  an  officer 
in  the  army,  and  so  compelled  to   fix  his  resi- 
dence at  Aldershot  or  Shomoliffe  or   elsewhere 
out  of  London,  and  that  the  wife  was  an  aotree& 
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and  compelled  to  lire  in  London,  and  that,  as 
this  oondition  of  things  ooniinned  by  consent  of 
both  parties,  it  was  not  till  the  end  of  1896,  that 
the  respondent  on  retiring  from  the  army  became 
free  to  reside  with  his  wife,  and  that  therefore 
his  letter  of  the  4th  Deo.  1898  should  be  taken 
as  a  declaration  of  his  intention  not  to  live  with 
her,  and  so  constituted  desertion.  Bat  I  do  not 
think  that  this  view  is  consistent  with  the  faota. 
Theneoessity  of  the  husband  and  wife  residing 
at  different  places  was  never  sngg^ted  by  either 
hnsband  or  wife  as  the  obstacle  to  th^  reenmine 
cohabitation,  nor,  in  fact,  in  my  opinion,  did  it 
constitate  the  real  obstacle  to  the  resumption,  if 
not  of  complete  cohabitation,  at  least  of  such 
reridenoe  toother,  constantly  or  occasionally,  as 
voold  negative  the  idea  of  separation  or  desertion. 
In  his  letter  of  the  24th  Aug.  1892,  for  example, 
the  respondent  clearly  shows  that  he  could  and 
would  resume  ordinary  marital  relations  if  his 
wife  was  willing  to  do  so.  I  think  the  plain  and 
simple  fact  is,  as  the  parties  themselves  in  effect 
stated  in  evidence,  that  the  obstacle,  and  the  only 
neal  obstacle,  in  the  way  of  cohabitation  after  the 
husband's  ntom  from  West  Africa  in  Aog.  1892 
and  itscontinnance,  with  the  exception  of  the  period 
of  his  sta^  in  India  in  1894  and  1895,  was  the  refusal 
bj  the  wife  to  allow  the  exercise  of  his  marital 
rights.  I  may  therefore  at  this  point  consider  a 
question  which,  in  my  judgment,  lies  at  the  root 
of  this  caie.  If  a  wife  without  cause  (I  will 
presently  consider  the  cause  alleged  in  this  case) 
ref  OSes  to  live  with  her  hnsband  as  his  wife,  has  the 
husband  a  reasonable  excuse  witliin  the  meaning 
of  sect.  27  of  the  Act  of  1857  for  refusing  to  live 
with  herP  Mr.  Deane  contended  that  such  a 
oause  does  not  constitate  a  reasonable  excuse, 
and  he  based  his  argument  on  the  uodoobted 
jtrinmple  that  neither  t£is  court  nor  the  Eoclesias. 
tioal  Oourts  in  former  days  ever  enforced  complete 
marital  relations  between  spouses.  Lord  Stowell 
said  more  than  a  hundred  years  ago  :  "  The  duty 
of  matrimonial  intercourse  cannot  be  compelled 
by  this  court,  though  matrimonial  cohabitation 
may"  :  (Foraler  v.  Foriter^  1  Hagg.  &  Oons.  144, 
154).  From  that  Mr.  Deane  sought  to  draw  the 
conclusion  that  the  matrimonial  interoourse  was 
a  matter  beyond  control  of  the  cognisance  of  the 
oourts  of  law.  I  entirely  agree  with  this  con- 
tention so  tar  as  it  alleges  that  the  courts  of  this 
ooontry  have  never  sought  directly  to  enforce 
niatrimonial  interoourse,  or,  to  state  the  same  thing 
in  other  words,  a  refusal  of  matrimonial  intercourse 
has  never  be^  re^rded  as  a  matrimonial  offence, 
and  I  do  not  think  it  necessary  to  refer  to  the  aatho- 
rities  which  bear  out  this  well-recoffnised  prin- 
ciple. Bat  I  do  not  think  that  this  principle 
carries  us  sufficiently  far.  It  is  clear  that  a 
reasonable  excuse  within  the  meaning  of  sect  27 
of  the  Act  of  1857  need  not  be  a  matrimonial 
offence.  It  authority  is  needed  for  this,  it  is  to 
be  toand  in  the  case  of  Ruuell  v.  Btutell  in  the 
Court  of  Appeal  (73  L.  T.  Rep.  296 ;  (1896)  P.  316). 
It  is  true  that  that  case  dealt  with  sect.  5  of  the 
Act  of  18S4,  and  the  words  "  desertion  without 
reasonable  cause"  in  that  section;  but  the  basis 
of  the  decision  given  by  the  majority  of  the  coart 
was  tiiat  the  words  "desertion  without  cause"  in 
sect.  16  of  the  Act  of  1857  did  not  limit  thisoanse 
to  the  commission  of  a  matrimonial  offence.  It 
appears  to  me  clear  that  "  desertion  without 
reasonable  excuse  "  in  sect  27  of  the  Act  of  1857 


is  no  more  limited  than  the  words  "  desertion 
without  ,oanse  "  in  sect  16 ;  and  this,  I  think,  was 
the  view  taken  by  Barnes,  J.  in  Oldroyd  ▼. 
Oldroyd  (76  L.  T.  Eep.  281 ;  (1896)  P.  175,  182), 
when  he  said  that  "  oause,"  "  reasonable  cause," 
and  "  reasonable  excuse  "  all  mean  the  same  thins. 
Does,  then,  a  refusal  of  marital  rights  by  a  wile 
constitate  a  reasonable  excuse  for  desertion  by  a 
husband  f  The  question  is  one  dependent  on  con- 
siderations of  a  general  oharaoter,  and  I  am  not 
aware  that  this  court  has  ever  pronounced  a  dein- 
mon  on  the  point.  There  are  some  dicta  which 
appear  to  me  to  point  to  an  affirmative  answer 
to  the  question  which  I  have  just  stated.  In 
Maekentie  v.  Maeketuie  (1895)  A.  C.  384,  389),  a 
Scotch  case.  Lord  Hersohell  said :  "  It  appears  to 
me  that  it  would  be  essential  for  the  pa^y  suing 
for  a  divorce  to  show  that  he  or  she  had  daring 
that  time  used  every  reasonable  endeavour  to 
induce  the  other  to  adhere  and  had  been  ready 
and  willing  to  disoharge  on  his  or  her  part  all 
marital  duties."  It  cannot,  I  think,  possibly  be 
contended  that  consent  to  the  ordiwuy  rights 
of  a  hnsband  does  not  tall  within  the  marital 
duties  of  a  wife.  Again,  in  RippingaU  v.  Sip- 
pingall  (24  W.  B.  967),  which  was  a  petition  by  a 
wife  for  restitution  of  conjugal  rights.  Lord 
Hannen  said :  "  It  was  proved  that  Mrs.  Bipinn- 
^1  hod  formerly  refused  to  perform  her  con- 
jugal duties,  but  that  is  no  g^round  for  refusing 
the  order  now  asked  for.  I  cannot  spocalate  on 
her  motives,  but  it  must  be  presumed  that  she 
is  now  prepared  to  act  in  a  different  way."  It 
appears  to  me  that  Lord  Hannen  would  not  have 
so  expressed  himself  if  he  had  thought  that  a 
wife,  while  persisting  in  refusing  to  perform  her 
conjugal  duties,  was  nevertheless  entitled  to 
claim  cohabitation  from  her  husband  by  a  suit 
for  restitution  of  conjugal  rights.  He  woold 
surely  have  said  that  tlie  performance  or  non- 
performance of  the  conjugal  duty  in  question  was 
immaterial.  In  the  case  of  Oueey  v.  Oim««  (30 
L.  T.  Bep.  911;  L.  Bep.  3  P.  &  M.  223)  Lord 
Hannen  held  that  desertion  by  a  hnsband  was 
excusable  when  a  wife  was  unable  or  unwilling  to 
consummate  the  marriage,  and  even  when  the 
husband  believed  that  such  was  the  oase.  It  is 
quite  true  that  that  was  a  oase  of  non-oonsamma- 
tion  of  a  marriage,  which,  of  course,  rendered  the 
marriage  itself  voidable,  bat  what  Lord  Hannen 
said  was:  "I  think  that  a  husband  taking  the 
view  titat  the  fault  was  not  with  him,  bat 
with  the  wife,  and  in  that  state  of  mind 
coming  to  the  conclusion  that  the  oonneotion 
between  them  was  intolerable,  leading  to  misery 
and  not  to  happiness,  because  his  wife  was 
either  unable  or  resolutely  unwilling  to  con- 
summate, and  therefore  leaving  her,  cannot  be 
sud  to  have  been  guilty  of  such  desertion  as  is 
contemplated  by  the  Act  of  Parliament"  I  read 
these  words  in  a  large  sense.  I  do  not  think  it 
can  reasonably  be  contended  that  if  a  wife  per- 
mitted to  her  husband  one  act  of  interoourse  and 
no  more,  that  the  connection  between  them  would 
be  more  tolerable  and  more  likely  to  lead  to 
happiness  and  not  to  miaeiy  than  if  she  refused 
intercourse  altogether.  If,  however,  authority  for 
an  affirmative  answer  to  the  question  I  nave 
stated  is  thus  scanty,  I  can  find  no  authority  in 
favour  of  an  answer  in  the  negative.  The  only 
oase  I  have  been  referred  to  which  to  my  mind 
at  all  bears  on  the  question  is  Botoe  y.  Bimoe  (12 
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L.  T.  Bep.  639).  That  was  a  case  of  a  petition 
for  jndicial  separation  of  a  wife  on  the  ground  of 
tiie  hnaband's  cruelty  and  adultery,  and  the 
husband  pleaded  that  the  wife  had  wilfnlly  with- 
drawn heraelf  from  his  bed  and  ref need  to  render 
him  oonjoeal  rights.  It  was  held  that  this  plea 
constitutea  no  answer.  But  this  was  not  a  case 
of  desertion  or  separation  either  by  the  husband 
or  the  wife,  and  eren  if  the  wife's  oondnot  had 
bera  Bopposed  to  amount  to  desertion,  that  would 
have  been  no  answer  in  a  suit  for  jndioial  sepa- 
Tati<m  on  the  ground  of  cmel^  and  adultery : 
(see  J>up{any  t.  Duplany  (66  L.  T.  B«p.  267; 
(1892)  P.  53).  If,  then,  there  is  no  authority  oom- 
pelling  me  to  decide  that  a  husband  in  declining 
to  live  with  a  wife  who  refuses  him  the  rights 
of  a  husband  has  no  reasonable  cause  for  so 
acting,  I  will  not  so  hold.  I  oannot  think  that 
soy  husband  is  bound  continually  to  expose  him- 
aeu  to  such  mortification  and  miseiy  as  is  neoes- 
asrily  involred  in  the  life  to  which  the  petitioner 
in  tins  case,  in  the  letter  of  the  24th  Aug.  1892, 
invited  the  respondent.  The  objects  of  married 
life  as  expressed  in  the  marriage  serrioe  are  not 
the  lees  true  because  tbey  are  the  utterances  of  a 
more  p]ain-si)oken  age  than  the  present,  and, 
while  human  nature  remains  what  it  is,  I  think  a 
husband  has  a  rieht  to  decline  to  submit  to  a 
groundless  demand  of  his  wife  that  he  should  live 
with  her  as  a  husband  only  in  name.  Neither 
party  to  a  marriage  can,  I  think,  insist  on  cohabi- 
tation unless  she  or  he  is  willing  to  perform  a 
marital  duty  inseparable  from  it.  I  adopt  the 
spirit  of  the  wcrdeh— the  wise  words — of  my  great 
predeoeesor,  Lord  Stowell,  in  the  case  to  which  I 
We  already  referred  (Forsier  v.  FortUr,  1  Hagg. 
Cons.  144, 154).  Speaking  of  a  case  in  which  a 
husband  was  allied  to  have  withdrawn  himself 
from  his  wife's  bed,  he  said:  "This  speciee  of 
malioions  desertion  is  a  ground  of  divorce  in  some 
countries — certainly  not  so  here  ;  and  still  less 
will  it  justify  a  wife  in  a  resort  to  unlawful 
pleasures  that  lawful  ones  are  withdrawn.  It  is 
not,  however,  to  be  considered  as  a  matter  per- 
fectly light  in  the  behaviour  of  a  complaining 
hualwnd  that  he  has  withdrawn  himself  without 
oanse  and  without  consent  from  the  discharge  of 
duties  that  belong  to  the  very  institutions  of 
maniage,  and  if  he  has  so  done,  he  ought  to  feel 
lees  surprise  if  consequences  of  human  infirmity 
should  ensue."  The  result,  therefore,  is  in  my 
ewnion  either  that  the  respondent  did  not  desert 
the  wife,  but  that  rather  she  deserted  him,  or,  if 
he  did  desert  her,  that  he  did  so  with  reasonable 
excuse  within  the  meaning  of  the  Act  of  1857. 
The  above  view,  I  think,  is  decisive  of  this  case. 
But  Mr.  Deane  has  presented  to  me  the  case  of 
the  petitioner  in  another  aspect  which  I  must  now 
sxamine.  He  in  the  first  instance  urged,  or 
perhaps  rather  suggested,  what  was  not  men- 
tioned in  the  petitioner's  pleadings — ^that  the  wife 
had  the  reason  for  refusing  mantal  rights  to  her 
hnabaad  that  he  was  infected  with  the  disease  of 
Byphilis,  and  that  therefore  interoonrse  was 
muafe  and  improper.  If  this  could  have  been 
proved  in  fact  it  would  have  established  the  peti- 
tioner's case.  I  should  have  held  without  hesita- 
tion that  for  a  wife  to  refuse  marital  intercourse 
under  inch  cironinstanoes  oonstitnted  no  ground 
for  desertion  by  the  husband.  But  not  only  was 
tins  not  proved,  but  the  reverse  was  proved.  The 
*Bapond«it  was  able  to  show  by  his  own  evidence 


and   that   of  Dr.    Birch,    a   relative   who   had 
attended  him  and  who  examined  him  carefully 
before  he  went  to  West  Africa,  that  he  had  never 
suffered  from  this  disease.    I  am  glad  to  say  that 
on  this  eridenoe  the  imputation  was  handsomely 
and  completely  withdrawn.     I  confess  I  hoped 
when    this  admission    was    so    properly    made 
that  the  petitioner  would  have  g^ne  further  and 
would  have  withdrawn  the  petition,  satisfied  that 
the  cause  she  alleged  for  ner  tiicatment  of  her 
husband  was  a  complete  mistake  on  her  part,  and 
perhaps  also  taking  the  kindly  and  oonsidarate 
view  tiiat  much  might  be  forgiven  to  a  husband 
who,  if  he  had  errad  against  her,  had  done  so 
under   oiroumstances    for    which    she    was    not 
altogether   free    from    responsibility.    But   this 
course  was  not  taken,  and  the  contention  was 
advanced  on  behalf  of  the  wife  that,  even  if  the 
respondent  had  not  in  fact  suffered  from  syphilis, 
the  petitioner  at  any  rate  had  so  believed  bond 
fidt,  and  that  such  bond  fide  belief,  justifying  her 
refusal    of    marital    intercourse,    destroyed   the 
ground  of  desertion  by  the  husband.    I  am  not 
prepared  to  say  that  a  wife's  belief,  even  if  hound 
fide,  can  have  any  such  effect  as  is  sought  for  it. 
If  the  wife  can  prove  disease  in  her  hnaoand  as  a 
fact,  that  has  the  result  which  I  have  already 
ascribed  to  it.    But  how  can  her  mere  belief,  even 
though  held  bond  fide,  if  misteken  in  fact,  have  the 
same  effect?     Possibly,  if  the  truth  oannot  be 
ascertained,  as  in  Oueey  v.  Oueey  (ntp.),  the  belief 
of  the  parties  may  have  an  effect  similar  to  that 
which  Lord  Hannen  gave  to  it.  But  whum  the  faot 
can  be  and,  as  in  this  case,  has  been  aaoertained, 
why  should  the  mistaken  balief  of  the  wife,  even 
if   nonest,    prevail   over   the   well-founded  and 
equally   honest  belief  of   the   husband  P      The 
primary  question  to  be  decided  is,  Had  the  hus- 
band reasonable  ground  tor  desertion  P    If  belief 
is  to  be  taken  into  consideration,  why  should  not 
his  honest    belief    that    his    wife    refused   him 
marital  rights  without  cause  justify  his  oondnot 
even  though  the  wife  honesUy  believed  that  she  had 
good  grounds  for  such  refusal  P    The  solution  of 
the  problem  presented  hj  such  a  oonfliot  at  b^ets 
is,  I  think,  to  be  found  in  holding  that,  where  the 
fact  can  be  determined,  the  fact  must  prevail, 
and  that  erroneous  beUefs  on   either  side   are 
immaterial.    I  should  have  been  glad  for  several 
reasons  to  have  left  the  case  here,  and  to  have, 
avoided  deciding  the  question  whether  in  this  case 
the  wife  did  bond  fide  believe  that  the  husband 
was  infected  with  syphilitic  disease,  and  on  that 
ground  refused  intercourse  with  him.  But,  as  this 
case  may  be  the  subject  of  an  appeal,  I  feel  bound 
to  express  the  opinion  which  Thave  formed  on 
this  point  also.    It  would  appear  to  be  the  iaot 
that  shortly  before  his  marriage,  and  while  his 
engagement  to  the  petitioner  was    for  a  time 
broken  off,  the  respondent  committed  a  sexual 
offence,  and  contracted  gonorrhoea.    He  bdieved 
that  he  did,  and  practically  he  did,  recover  from 
this  before  marriage.    The  marriage  between  the 
petitioner  and  respondent  was  not  consummated 
at  once,  or  during  the  voyage  to  India,  because  ot 
the  petitioner's  state  of  oealth  at  the  moment, 
and  the  separation  of  married   people  on  the 
YOj&ge ;  but  it  was  consummated  soon  after  the 
arrival  in  India.      Some  little   time   after,  the 
respondent  had  an  abscess  on  his  thigh.     He 
stated,  and  I  believe  truly,  that  he  had  had  such 
abscesses  three  times  before,  one  when  only  f oar- 
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teen,  and  the  others  after  long  voyages.    On  this 
oooasion,  at  the  same  time  as  the  absoesB  ooonrrad, 
some  indication  of  the  malady  from  which  he  had 
snflered  before  marriage  manifested  itaelf  by  a 
discharge.    He  told  his  wife  of  this,  and  it  would 
seem  also  told  her  the  oanse,  and  by  consent  they 
abstained  from  interconrse  nntil  the  respondent 
beoame  complotely  recovered.     It  appears  also 
that  daring  his  stay  in    India  the  respondent 
suffered  from  a  growth  on  one  of  the  bones  of  the 
pelvis  in  the  region  of    the   groin.      This  was 
caused  by  a  strain  incurred  m  bowling   while 
plaving  cricket  at  Winchester  some  years  before, 
and  while  in  India,  some  time  after,  a  similar 
strain   from   a  similar   cause    appears   to   have 
leaolted  in  a  similar  effect  on  the  other  side.  In  fact 
nnther  the  abscesses  nor  the  affections  of  the  bone 
or  groin  were  in  any  way  connected  with  venereal 
disease.    Medical  evidence  was  given  before  me 
that  growth  of  bone  of  a  similar  kind,  though  in  a 
diflerentlooalitT,and  abscesses  might  be  symptoms 
of  syphilis.    The  case  which  the  wife  put  forward 
was  that  she  knew,  as  no  doubt  was  the  case,  of 
these  maladies  of  her  husband ;  and  that  she  did 
not  till  1890  know  of  their  character ;  but  we  hear 
that  she  then  discovered,  as  she  said,  that  they 
indicated  a  disease  in  her  husband  which  might  be 
oommnnioated  by  intercourse  to  herself  or  a  child, 
and  that  on  that  ground  she  refused  to  allow 
interoourse  by  him.    Now,  was  there  any  such 
1)elief  bond  fide  entertain^  by  the  wife  P    It  is, 
c/L    course,   at  once    to  be    remarked    that  she 
entertained   no  such  belief  in   1889,  and    that 
in  fact   in   that  year    the   husband  and  wife 
lived  together  as  hnsband  and  wife  with  no  objec- 
tion on  her  part,  and  no  ill  results.     The  peti- 
tioner meets  this  bv  saying  that  when  she  went  on 
the  stage  and  her  husband  was  about  to  return  to 
England  at  the  end  of  1890,  she    consulted  a 
friend,  Mrs.    Goldschmidt,    who    was    called  as 
a  witness,   and   told    her   of    the    growth    of 
bone  and  the  abscesses ;  that  Mrs.  Goldschmidt 
spoke  to  Dr.  Grigg,  an  eminent  doctor  who  is 
now  dead,  on  the  subject,  and  told  the  petitioner 
that  Dr.  Grig^  had  told  her  that  mantal  inter- 
course ought  not  to  take  place.    The  petitioner 
says  also  that  she  spoke  to  her*  mother  about  the 
same  time  on  the  same  subject.    Her  mother,  who 
was  called,  did  not  apparentiy  give  her  daughter 
any  direct  advice,  but  she  evidently,  according  to 
her  evidence,  agreed  with  her   daughter  in  the 
course  she  proposed  to  take.    It  is,  however,  very 
difficult  to  see  why  the  petitioner,  who  knew  the 
facte  in  1888  as  well  as  in  1890,  did  not  take  any 
steps  prior  to  living  with  her  hnsband  in  1889.    I 
must  say  also  that  the  evidence  of  both  these 
witnesses,  Mrs.   Goldschmidt  and  Mrs.    Stuart, 
seems  to  me  very  extraordinary.    I  cannot  nnder- 
sttuid  how  any  fair-minded  and  sensible  woman 
oonld  have  done  what  Mrs.  Goldschmidt  herself 
and   the  petitioner    say   that    she    did.     The 
petitioner    oonld    only    describe    her   husband's 
symptoms  in  a  very  general  way,  and  Mrs.  Gold- 
schmidt conld  tell  Dr.  Grigg  no  more.     I  find  it 
impossible  to  suppose  that  Dr.  Grigg,  an  eminent 
and  experienced  practitioner,  on  such  information 
without  ever  examining  or  even  seeing  the  respon- 
dent, committed  himself  to  the  opinion  that  the 
respondent  suffered  from  syphilis,  and  that  inter- 
course   between    him   and  his    wife    should   be 
permanently    abandoned,    and    I    find    it   most 
difficult  to  believe  that  Mrsr  Gk>ldschmidt,  with 


only  an  opinion  of  Dr.  Grigg  so  obtained  in  lier 
mind,  womd  have  taken  upon  herself  so  seriona  a. 
responsibility  aa  that  of  advising  the  petitioner 
to  refuse  to  live  with  her  husband  as  his  wife 
without  taking  any  step,  or  suggesting  any  steps 
should  be  taken,  to  get  the  real  state  of  the  faote 
ascertained.   The  evidence  of  the  respondent  ptitB 
a  Afferent  view  as  to  what  may  have  taken  putoe 
between  the   petitioner  and  Mrs.   Groldschmidi. 
He  says  that  after  his  return  from  India  his  wife 
spoke  of  refusing  marital  intercourse,  not  on  the 
ground  of  his  health,  but  for  reasons  connected 
with  her  employment  on  the  stage  or  her  feeling» 
on  the  subjjct,  and  he  protested  against  such  a. 
course  as  unnatural,  and  told  her  to  ask  any  lady 
f I  iend's  opinion  on  the  subject,  and  that  she  did  in 
consequence  consult  Mrs.  Goldchmidt,  and  told  hink 
afterwards  that  Mrs.  Goldodmidt  agreed  with  her. 
This  appears  to  me  a  far  more  probable  version 
of  what  happened  than  that  of  the  wife  and  Mrs. 
Goldchmidt.    Of  Mrs.  Stuart's  evidence  I  desire 
to  say  littie.     She  stated  to  me  that  she  believed 
that  her  son-in-law  was  infected  with  disease  on 
account  of  the  condition  of  his  child,  thoagh  she' 
had  never  spoken  to  any  doctor  on  the  subject; 
and  when  I  asked  why,  before  supporting  her 
daughter  in  the  course  she  was  taking,  she  did 
not  think  it  right  to  consult  Dr.  Birch  or  some 
other  doctor  and  ascertain  the  facts,  she  said  that 
she  did  not  do  so  because  it  was  no  businees  of 
hers.     There  is,  however,  one  fact  in  this  oaa» 
which  is   to  my  mind  clearly    established   and 
which    militates  most  strongly — indeed,  conoln- 
sively — against  the  hona  fides  of  the  belief  of  th» 
petitioner.     I  have  no  doubt  that  she  never  com- 
municated to  her  husband  this  ground  of  her 
refusal  of  intercourse.     It  is  quite  dear  tiiat  in 
n<me  of  her  letters  did  she  ever  do  so,  nor  does  h» 
refer  to  any  such  ground  in  any  of  his.    She  said 
in  the  witness-box  that  she  told   him  of   thi» 
ground    in   conversation.    This   the  respondenfe 
entirely  denies,  and  of  the  two  statements — ^whioh 
are  in  complete  contradicticm — I  believe  that  of 
the  respondent.    It  appears  to  me  certain  that  if 
she  had  spoken  to  him  as  she  says,  he  would— 
confident,  as  of  course  he  would  be,  that  his  wife- 
was  under  a  terrible  error  which  could  readily  be 
exposed— have  at  once  gone  to  Dr.  Birch  or  soma 
other  doctor  and  proved  to  his  wife  that  she  was 
wrong.    It  is  to  me  incredible  that,  had  she  ever 
alleged  this  ground  to  her  husband,  no  trace  of 
such  an  objection  should  have  ever  found  its  way 
into  her  letters.    On  the  contrary,  in  the  one 
letter  we  have  (that  of  the  24th  Aug.  1892)  whicb 
states  her  reasons  at  the'tjritical  time  of  his  return 
from  West  Africa,  she  speaks  of  the  act  being 
uncongenial  and  distasteful,  but  never  a  word  <n 
it  being  unsafe  or  improper.    There  is  another 
fact  in  this  case  still  stranger.    The  son  of  the- 
petitioner  and  respondent  had  some  growth   in 
the  throat  which  was,  in  fact,  wholly  unconneotoA 
with  venereal  disease,  aa  Dr.  Birch  proved,  but 
about   which  the  petitioner  seems  to  have  had 
doubts.    She  did  speak  to  the  respondent  about 
this  in  1896,  and  he  at  once  oommonicated  with  a 
doctor,  and  conveyed  to  her  his  assurance  tiiat- 
her  suspicions  were  groundless.    Is  it  not  dear 
tiiat  if  in  1890  or  1892  the  petitionor  had  spokett 
of  the  health  of  the  respcmdent  in  relation  io- 
herself,  the  respondent  would  at  once  have  aeted 
as  he  did  act  in  1896;  and  how  is  it  possiUfr 
to  believe  that  the  petitioner  was  actuated  oaly 
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hy  a  belief  in  her  hnsband's  suffering  from  a  oom- 
mimioable  disease  when  we  find  tbat,  although  it 
is  proved  to  her  in  1896  that  she  was  mistaken  on 
this  point,  she  did  not  then  offer  to  retreat  from 
the  position  she  had  taken  np  and  receive  the 
respondent  as  her  hasband  P  Bnt  it  is  not,  I  think, 
difficult  for  ns  to  form  a  plausible  conjeotore  what 
the  real  reasons  or  some  of  them  for  the  peti- 
tionei's  conduct  were.  The  respondent  said  in 
the  witness-box  that  she  at  difrarent  times  gave 
Urn  different  reasons.  The  first  of  these  was 
that  she  feared  that  her  duties  on  the  stage  might 
be  interfered  with  bj  her  having  ohildrm  if  she 
lived  with  the  respondent  as  her  husband.  When 
we  consider  at  what  time  the  objection  was  first 
made  by  the  wife — namely,  in  1890  or  1891— on 
tiie  eve  of  her  going  on  the  stage,  that  she  had,  as 
obviously  she  had,  formed  a  strong  determination 
that  nothing  should  prevent  her  following  that 
eaUiag  to  the  utmost  of  her  power  and  wiu  bril- 
iiaat  hopes  of  success,  and  that  in  the  two  condi- 
tions wmch  she  sought  to  impose  on  her  husband 
by  the  letter  of  the  12th  Feb.  1891  their  marital 
relations  wera  coupled  with  her  freedom  to  pursue 
her  career,  I  think  it  is  an  obvious  conclusion 
that  what  the  husband  told  me  of  lus  wife's  state- 
ment of  her  reasons  to  him  was  true,  and  that  the 
main  ground  of  her  refusal  of  his  rights  to  her 
husband  arose,  not  from  any  belief  in  his  state 
of  health,  but  from  her  fear  that  interfer- 
«nce,  more  or  less  complete,  might  be  caused 
to  the  career  which  she  had  marked  out 
fn-  herself.  I  am  therefore  compelled  to  say 
that  I  cannot  think  it  proved  that  the  petitioner 
iond  fide  bdieved  that  her  husband  s  health 
rendered  intercourse  dangerous  and  therefore 
refused  him.  If  she  ever  raised  the  question  at 
all  in  1890  or  1891,  of  which  I  am  donbtfol,  I 
think  she  did  so  to  support  a  fore^ne  determi- 
nation of  her  own — a  determination  definitely 
arrived  at  on  other  grounds.  I  have  little  more 
that  is  needful  to  say.  I  have  not  dealt  with  the 
petitioner's  going  on  the  stage,  and  the  condition 
she  laid  down  in  her  letter  of  the  12th  Feb.  1891 
as  to  her  husband  abstaining  from  interference 
with  her  professional  life,  as  any  cause  of 
separation  between  husband  and  wife,  because  I 
do  not  think  that  this  matter  was  any  direct 
ciinse  of  that  separation.  If,  indeed,  the  husband 
bad  refused  to  live  with  his  wife  because  she  had 
made  it  a  condition  that  he  should,  as  she  asked, 
not "  interfere  with  her  professioiul  life  in  any 
way  whiUiever,"  I  think  tiie  husband  would  have 
bsoi  within  his  rights  in  refusing  any  such  con- 
dition. It  may  have  been  right  and  desirable^  I 
do  not  say  it  was  not,  that  the  petitioner  shonld 
ga  on  the  stage,  having  regard  to  her  great  apti- 
tnde  for  that  profeasion  and  to  the  pecuniary 
means  of  heisen  and  husband,  and  I  do  not  wish 
to  discuss  how  far,  if  her  husband  under  such 
circomstances  objected,  she  may  not  have  been 
justified  at  least  in  strongly  endeavouring  to 
overcome  his  objections,  but  to  insist  thac  he 
•koold  never  interfere  in  any  way  with  her  pro- 
faisinnal  life  is  quite  another  thing.  I  do  not 
think  that  any  husband  would  be  bound — nay, 
would  be  entitled — to  abdicate  his  duties  of  counsel 
protection,  and,  it  may  be,  restraint,  in  the  case 
«f  a  wife  entering  on  a  life  as  full  of  danger  as  it 
is  brilliant  and  stimulating.  But  I  do  not  think 
that  the  qnestion  of  her  g^ing  on  the  stage 
formed  any  port  of  the  direct  cause  which  sepa-  . 


rated  this  husband  and  wife.  Mr.  Desne  sug- 
gested, in  the  course  of  his  argument,  that  if  a 
fear  of  having  children,  with  consequent  intormp- 
tion  of  her  stege  career,  was  in  truth  the  cause  of 
the  wife's  conduct,  such  cause  constituted  a  justi- 
fiable reason  for  her  conduct.  He  urged  that  her 
going  on  the  stage  was  dictated  and  rendered 
necessary  by  the  peonniary  position  of  the  hus- 
band and  wife  with  their  child.  It  is  difficult  to 
judge  of  the  validity  of  a  reason  the  existence  of 
which  is  hypothetical,  and  which  the  wife  dis- 
avowed, but  I  am  bound  to  say  that  I  do  not 
think  that  this  could  be  held  to  be  a  snfBdent 
reason  for  the  wife's  opposition  to  her  husband's 
wishes  as  to  their  relations.  It  is  not  necessary 
to  enter  fully  into  consideration  of  their  pecuniary 
means,  whion  are  not  quite  clear.  lb  may  be  con- 
cluded that  their  means  were  small,  and  that  the 
earnings  of  the  wife  are  of  very  great  advantage 
to  hermlf ,  her  husband,  and  their  child.  But  I 
do  not  think  it  can  be  said  that  her  adopting 
the  stage  as  a  profession  was  a  matter  of 
absolute  necessity,  and  I  cannot  say  that  I 
think,  under  snon  circumstances,  the  wife  had 
the  right  to  dictate  to  her  husband  what  the 
marital  relations  between  them  should  be. 
Hr.  Deane  also  pressed  the  argument  upon 
me,  that  if  the  wife  did  refuse  marital  rights  to 
her  husband  without  good  reason,  still  his  dufy 
was  not  to  sever  himself  from  her,  but  to  live 
with  her  and  endeavour  by  kindness  in  coarse  of 
time  to  obtcun  from  her  the  fullest  proofs  of 
affection  on  her  part  towards  himself.  In  many— 
perhaps  most— cases  I  should  say  that  this  was  a 
just  and  right-minded  observation.  But  in  this 
case  it  is  to  oe  remembered,  first,  that  the  experi- 
ment of  living  nominally  as  hnoband  and  wife 
was  tried  by  these  parties  for  some  months  in 
1891  with  resulte  satisfactory  to  neither;  and, 
secondly,  that  if  a  main  cause  of  the  wife's  refusal 
was  (as  the  husband  no  doubt  believed)  devotion 
to  her  acting,  lapse  of  time  oould  not  be  looked  to 
to  produce  any  beneficial  effect.  Indeed  increas- 
ing success  on  the  sta^  would  naturally  increase 
the  objection  to  any  course  which  oould  be  sup- 
posed likely  to  impair  it.  As  to  coste,  the  means 
of  tiie  parties  are  about  equal  or  the  wife's  the 
larger.  In  strictness,  therefore,  she  should  pay 
the  coste  of  the  petition  which  has  failed,  and  he 
the  costs  of  the  issue  of  adultery.  But  I  think 
it  wUl  be  better,  and  probably  not  materially 
different,  that  each  party  should  bear  his  or  her 
own  costs. 

Counsel  for  the  petitioner  asked  that  the  case 
might  be  adjourned  in  order  that  the  petitioner 
might  consider  the  qnestion  of  applying  tor  a 
juucial  separation. 

The  application  was  subseqnenUy  made.  The 
arguments  appear  in  the  judgment. 

The  parties  were  represented  by  the  same 
counsel  as  on  the  hearing  of  the  petition. 

The  Pbksidsnt. — I  think  I  can  deal  with  this 
matter  at  once,  becanse,  although  the  question 
is  an  important  one,  it  is  one  I  had  before  me 
in  giving  my  decision  in  Duplany  v.  Duplany 
(66  L.  T.  Bep.  267 :  (1892)  P.  53),  and  considered 
very  elaborately  tiien.  I  feel  very  strongly  this, 
that  the  decision  in  DtmltMy  t.  Duplany  (sup.), 
and  a  similar  decision  ilTl  pronounce  it  now,  tuis 
this  carious  effect,  that  it  makes  that  which  is  a 
discretionary  defence  in  a  case  of  complete  divorce 
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not  a  defence  in  a  oaae  of  jndicial  separation.  Bat 
that  is  a  state  of  things  wnioh  I  think  arises  from 
a  consideraUon  of  the  language  of  the  Act  of 
Parliament.  Now,  the  qnmtion  in  this  case  is  to 
mr  mind  a  very  simple  one.  It  is  only  this : 
Wonld  the  EoolMiastioal  Courts,  in  the  case  of  a 
petition  by  a  wtfe  for  judicial  separation,  hare 
refused  her  that  if  she  had  been  guilty  of  wilful 
separation  without  reasonable  excuse  or— which  I 
suppose  is  the  same  thing; — desertion?    Now,  I 

fut  it  in  that  way  because,  although  I  quite  agree 
have  not  found  the  fact  of  the  wife's  desertion 
yet  (I  did  not  think  it  necessarr  to  do  so  in  the 
state  of  the  pleadings  and  of  the  case  as  it  was 
then),  I  think  it  fair  to  both  paitieB  to  say  that  it 
I  had  thought  it  necessary  1  should  say  what  I 
think  the  words  of  my  judgment  indicated.  I  said 
that  I  thoueht  there  was  a  separation  between  the 
parties  in  1892,  and  that  that  separation  came 
about  by  the  act,  not  of  the  husbtuid,  but  of  the 
wife;  in  other  words,  that  the  wife  was  then 
guiltv  of  a  wilful  separation,  which,  I  think,  tech- 
nically amounts  to  saying  she  was  guilty  of  deser- 
tion. I  think  it  is  fair  to  say  that,  oecause  it 
makes  it  dear  for  the  Gourt  of  Appeal  if  the 
parties  desire  to  go  there.  But  then  it  comes 
back  to  this:  Would  the  Ecclesiastical  Courts 
have  refused  a  judicial  separation,  the  wife  being 
found  gmlty  of  desertion  P  Now,  I  do  not  think 
there  is  any  authority  to  show  that,  nor  could 
there  well  be  such  authority,  because  desertion 
was  not  a  matrimonial  offence  before  the  Act  of 
1857.  It  is  clear  that  the  Ecclesiastical  Courts 
would  have  refused  a  judicial  separation  to  a  wife 
who  was  guilty  of  adultery.  That  was  decided  in 
the  case  of  Vrummond  t.  Drummond  (4  L.  T. 
Bep.  416),  and  after  1857  in  the  case  of  Otway  v. 
Ottoay  (69  L.  T.  Hep.  153 ;  13  P.  Div.  141).  which 
followed  Drummond  t.  Drummond  {sup.).  Perhaps 
the  Ecclesiastical  Courts  would  have  gone  further, 
and  in  a  case  of  such  conduct  as  conduced  to 
adultery  when  that  was  the  basis  of  the  petition 
for  judicial  separation,  it  is  possible  that  the 
Ecclesiastical  Courts  might  have  refused  a  decree, 
though  I  do  not  desire  to  lay  that  down  for 
certain.  I  say  that  because  the  case  of  Boreham  y. 
Boreham  (L.  Bep.  1  P.  &  M.  77)  appears  to  me 
to  indicate  that  that  might  possibly  have  been 
the  law.  I  do  not  say  it  goes  so  far  as  to 
decide  it,  because  in  Boreham  t.  Boreham 
(«itp.)  cruelty  was  proved,  and  cruelty,  no  doubt, 
was  a  matrimonial  offence.  But  stress  was  laid 
on  the  neglect  causing  the  misconduct,  and 
it  appears  to  be  reasonable  to  say  that  if  one 
party  is  guilty  of  conduct  which  causes  or 
conances  to  the  misconduct  of  the  other,  that 
party  cannot  be  heard  to  allege  that  misconduct 
or  to  obtain  relief  for  it.  It  seems  so  reasonable 
that,  without  further  mentioning  the  matter  (it  is 
not  necessary  to  decide  it  now),  I  am  not  prepared 
to  say  that  the  Ecclesiastical  Courts  might  not 
have  refused  a  judicial  Reparation  on  the  ground 
of  misconduct  if  it  were  shown  that  that  mis- 
conduct was  brought  about  by  the  conduct 
of  the  petitioning  party.  Then  I  shall  not 
dispute  that  the  Ecclesiastical  Courts  would 
refuse  a  judicial  separation  where  collusion  is 
nroved.  I  think  BvUer  v.  Butler  (63  L.  T.  Bep. 
256)  is  an  authority  for  that ;  but  without  any 
distinct  authority  1  should  have  thought  that 
inasmuch  as  collusion  goes  to  the  root  of  the 
whole  of  the  validity  of  a  suit  in  a  matrimonial 


matter,  and  inaemnoh  as  the  courts  have  alwavs 
regarded  oollosion  as  fatal  because  it  deprives.tne 
court  of  the  means  of  finding  out  the  truth, 
the  Ecclesiastical  Courts  would  have  regarded 
it  as  a  bar  to  a  suit  for  jndicial  separation, 
just  as  under  the  Act  of  1857  the  court  is 
bound  to  refuse  a  petition  if  there  is  collation. 
Then  comes  the  gist  of  the  case.  It  has  to 
be  admitted  that  before  1857  desertion  or 
wilful  separation  by  the  wife  would  not  have 
been  an  answer  to  a  suit  for  jndicial  separation. 
It  is  said  that  that  is  so  because  desertion  was  not 
a  matrimonial  offence  LeEore  1857.  Then  it  is 
said — and  said  with  great  force — that  the  Act  of 
1857  makes  desertion  a  matrimonial  offence — that 
is  to  say,  gives  relief  in  certain  cases  where  deser- 
tion is  proved.  That  is  quite  true,  and  in  cases  of 
complete  divorce  the  Act  provides  a  correlative 
proposition,  that  when  a  person  is  guilty  of  deser- 
tion that  is  an  answer  to  a  suit  for  complete 
dissolution.  Then  it  is  said  we  have  now  a  new 
matrimonial  offence,  and  why  should  not  the  same 
effect  be  given  now  as  with  regard  to  the  former 
matrimonial  offences  before  that  Act.  That  is  a 
very  reasonable  argument,  and  that  is  what  I  had 
to  consider  in  the  case  of  Duplany  v.  Duplavig 
(tup.),  and  that  is  why  I  tnink  Dupltmy  v. 
Duplany  (tup.)  governs  the  present  case.  I 
thought  then,  and  I  think  now — though,  of  course, 
it  may  well  be  that  the  Court  of  Appeal  may 
think  otherwise — that  when  yon  have  an  Act  at 
Parliament  making  a  matrimonial  offence  and 
providing  that  that  matrimonial  offence  shall 
nave  certain  effects  (that  a  decree  of  judicial 
separation  can  be  based  on  it,  and  that  a  decree 
for  dissolution  of  marriage  can  be  refused  on 
account  of  it),  and  not  only  making  that  offence, 
but  saying  what  the  effect  will  be,  that  it 
is  not  for  me  to  go  bevond  what  the  Act 
says.  If  the  Legislature  had  chosen,  it  might 
have  modified  the  effect  of  the  section,  as  it  did 
the  other  sections,  by  saying  that  desertion  would 
be  an  answer  to  a  suit  for  judicial  separation. 
Bat  the  Act  of  Parliament  has  not  done  that. 
It  has  done  certain  specified  things,  and,  I  cannot 
help  thinking,  has  aostained  from  doing  certain 
specified  thinga  When  you  consider  how  care- 
fully the  Act  was  drawn  and  how  elaborately  it 
was  discussed  almost  letter  by  letter  in  both 
Houses  of  Parliament  and  by  what  high  authori- 
ties, I  cannot  help  thinking  one  must  hold  that 
it  means  exactly  what  it  says  and  nothine  more ; 
and  I  cannot  oring  myself  to  think  tnat  the 
fact  of  the  Act  of  Parliament  making  deser- 
tion a  matrimonial  offence  has  had  the  effect  of 
making  it  a  discretionary  answer  in  a  suit  for 
judiciiQ  separation.  I  must  hold,  therefore,  it  is 
no  answer  on  the  part  of  the  husband  in  this  case 
to  say  (though  I  think  he  might  say  it  in  fact) 
that  the  wife  before  his  adultery  has  been  guilty 
of  desertion.  I  do  not  say  that  the  wife  has  been 
guilty  of  conduct  conducing  to  his  misconduct 
within  the  meaning  of  the  31st  section  of  the  Act, 
because  it  appears  to  me  that  though  no  doubt  a 
wife  who  behaves  as  the  petitioner  in  this  case 
behaved  is,  to  a  certain  extent,  as  Lord  Stowell 
said  in  the  case  to  which  I  refen-ed,  morally 
responsible,  and  cannot  hold  herself  edtogetber 
free  from  responsibility,  still  I  think  it  is  a 
very  long  step,  and  one  I  caimot  take,  to  say  that 
a  wife  who  refuses  matrimonial  intercourse  has 
conduced  to  the  adultery  of  her  husband.    A 
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huslnnd  haa  no  right  to  commit  adultery  beoansn 
afae  refoses  it  I  think  that  is  a  low  and  mean 
view  to  take  of  it.  She  may  he  perhaps  morally 
responsible,  but  I  do  not  say  that  she  has  been 
gniliy  of  conduct  oonduong  to  his  adulteiy.  A 
man  has  no  right  to  commit  adoltery  because  his 
wife  acts  in  tluit  way.  Therefore  I  pnt  it  solely 
on  this,  that  she  has  been,  as  I  think,  guilty  of 
desertion,  but  I  do  not  think  that  is  a  ground 
for  refusing  a  judicial  separation.  I  will  add  this, 
that  I  do  not  think  there  is  any  real  distinction 
between  granting  a  prayer  for  judicial  separation 
on  a  petition  for  diyoroe  and  allowing  a  new 
petition  for  judicial  separation  to  be  granted.  I 
tbmk  to  require  a  new  petition  to  be  granted  or 
an  amendment  would  be  an  unnecessary  expense, 
and  I  think  what  Sir  Charles  Butt  did  in  Otway 
T.  (Hway  (sup.)  was  quite  right.  He  turned  the 
petition  for  dissolution  into  a  petition  for  judicial 
•eparation,  and  I  am  prepared  to  do  that  now, 
and  I  think,  under  those  circumstances,  though 
the  wife  has  failed  in  her  petition  for  dissolution, 
the  is  entitled  to  hare  granted  to  her  a  decree  of 
judicial  separation,  and  I  am  prepared  to  grant 
that  decree. 

Solkntors  for  the  petitioner,  Lewis  and  Lewis. 

Solidtors  for  the  respondent,  Berkeley-CaleoU, 
HoUoumy,  and  Blount,  for  H.  Birch,  Thame. 


StOiicial  (tommittet  of  tf)e  $ribs  Council. 

July  11  and  28. 
(Present:  The  Bight  Hons.  Lords   HoBHonsE, 
Hacnaortkit,  and  Linduit,  Sir   Bichabd 
GouoH,  and  Sir  Hknkt  STsoMa.) 
MoNTBBAi.  Gas  Company  v.  Vasbt.  (a) 

AH    APPBAIi     FKOM     THE     C01TST       OF      QUEBN'S 

bench   for  liowbr    canada,  province    of 
<)t;ebec. 
Contract — Renewal — Offer  to    "  consider    favour, 
ably  "—Effect. 

•4»  offer  to  "  consider  favourably  "  an  application 
for  tke  renewal  of  a  eontraet  does  not  ereate  an 
MigaHon  to  reneto  the  eontraet  which  xoill  bind 
the  party  so  offering. 

Jvigment  of  the  eowrt  below  reversed. 

This  was  an  appeal  from  a  judgment  of  the  Court 
oi  Queen's  Bench  for  Lower  Canada  (Appeal 
ode),  dated  29th  Dec.  1898  confirming,  with  one 
■no^cation,  a  judgment  of  the  Superior  Court 
for  Lower  Canada  (Mathieu,  J.),  dated  the  5th 
Feb.  1898,  in  an  action  in  which  the  respondent 
*w  plaintiff,  and  the  appellants  (hereinafter 
called  "  the  company  ")  were  defendants. 

Tbo  action  was  commenced  on  the  22nd 
Jane  1892  to  recover  claims,  amounting  to 
32,280  dollars,  for  damages  arising  out  of  alteged 
bnsohee  of  contracts  between  the  parties. 

The  company  (which  in  the  course  of  their 
■nsanfacture  of  gas  made,  as  bv-prodncts,  ammo- 
uacal  liquor  and  Sfent  oxide  of  iron),  on  the  15th 
Dec.  1886,  agreed  m  writing,  with  Yasey,  for  the 
<ale  to  him  of  all  the  ammoniacal  liquor  manu- 
factured at  their  works  during  five  years,  from 
the  Ist  May  1887  ;  the  liquor  to  be  of  a  certain 
minimnm  strength,  and  the  consideration  to  be 

(a)  Bepotted  Iv  0.  B.  Malixn,  Eiq..  BarrteMr-at-Law. 
Vol  IiXXXm.,  2137. 


12.  to  be  paid  for  every  ton  of  sulphate  of  ammonia 
manufactured  by  him  from  such  liquor,  so  long 
as  the  net  price  in  London  should  exceed  91. 10«. 
per  ton.  The  company  also  agreed  to  supply 
Vaaey,  dnrine  the  same  term,  with  all  their  spent 
oxide  of  iron  free  of  charge.  The  agreement  con- 
tained numerous  provisions  and  stipulations  of  a 
special  character,  under  which  each  party  became 
lK)und  to  the  other;  and  the  nature  of  the 
arrangement,  as  to  manufacture,  book-keeping 
and  return,  left  the  company  entirelydependent 
as  to  the  results  on  the  conduct  ofVasey:  and 
made  it  highly  important  to  the  company  that  he 
should  be  a  satisfactory  customer  to  them ;  and 
the  contract  was  of  an  experimental  nature. 

On  the  20th  Dec.  1886,  five  days  after  the 
execution  of  the  contract,  the  president  of  the 
company  wrote  to  Yasey  the  following  letter : 

The  Montreal  3u  Company  ;  offloe,  oomar  St.  JameB 
and  St.  Gabriel  atneti.  Montreal,  SOth  Deoemb«r  1886. 
— Thomas  E.  Vasey,  E«q.,  City. — Dear  Sir,— Befeningr 
to  the  oontraot  made  with  yon  on  the  15th  instant  (or 
the  gale  of  ammoniaoal  liqnor,  I  may  aay  that  if  we 
are  aatiafied  with  yon  as  a  oastomer,  we  would  favonr- 
ably  consider  an  application  from  yon  at  the  ezi^istioD 
of  the  term  for  a  renewal  of  the  same  (Or  another 
period. — Yonrs  tnily,  Jnsss  Josbph. 

Yasey  in  the  action  alleged :  (1)  That  the 
company  had  failed  to  deliver  to  him  some  of  the 
liquor,  to  his  loss  of  1500  dollars;  (2)  tiiat  ti>e 
company  had  failed  to  deliver  to  him  some  of  the 
spent  oxide  of  iron,  to  his  loss  of  1250  dollars ; 
(3)  that  the  company  had  failed  to  supply 
the  liquor  of  the  minimnm  strength  stipnlateo, 
involving  him  in  loss,  as  follows :  (a)  Extra  cost 
of  mannfacture  6030  dollars ;  (b)  Lessened  value 
of  the  liquor  supplied  3500  dollars,  miUdng  for 
claims  under  the  oontraot  12,280  dollars ;  and  (4) 
that  the  company  had  at  the  expiration  of  the 
contract,  contracted  with  other  parties  for  the 
sale  to  them  of  their  ammoniacal  hqnor,  and  that, 
by  their  thus  taking  away  the  same  from  him, 
contraty  to  the  terms  of  the  letter,  he  sustained 
losR  of  iOjMO  dollars,  thus  making  up  the  demand 
of  32,280  dollars  sued  for. 

The  company  made  an  inddental  demand  in 
respect  of  certain  neglects  and  wron^-doings  in 
breach  of  the  contract  alleged  aeamst  Yasey, 
which  were  seriously  contested  between  tiie 
parties  at  the  trial;  and  also  in  respect  of  a 
balance  claimed  to  be  due  for  liqnor  supplied,  but 
not  paid  for,  also  seriously  contested. 

On  the  first,  second,  and  third  heads  of  Yasey's 
demand,  and  on  the  company's  inmdental  demand, 
a  great  quantity  of  expert  and  other  evidenoe  of  a 
very  conflicting  character  was  taken. 

In  the  resnU,  the  judge  who  tried  the  case 
(Mathieu,  J.)  found  for  Yasey :  On  the  first  head, 
with  damages  200  dollars ;  on  the  second  head, 
with  damages,  600  dollars;  on  the  third  head, 
with  damages  5000  dollars.;  making  a  total  on 
these  heads  of  5800  dollars;  and  on  the  fourth 
head,  with  damages  10,000  dollars;  in  all 
15,800  dollars;  and  for  the  company  in  respect 
of  so  much  of  their  incidental  demand  as  related 
to  liqnor  not  paid  for  bv  Yasey,  1,686.29  dollars ; 
which,  being  deducted,  he  gave  judgment  against 
the  company  for  the  balance  of  14,113.71  doUars. 
with  interest  from  the  5th  Feb.  1898,  the  date  of 
the  judgment 

Against  this  judgment  both  sides  appealed. 
The  Court  of  App<wl  (Lacoste,  C.J.,    Biaqohet, 
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Wnrtole,  Langelier,  and  Hall,  JJ.)  snstained  the 
jadgment  below  on  all  points,  save  that  they 
added  interest  from  the  8th  July  1892,  the  date  of 
aerrioe  of  prooess,  np  to  the  5th  Feb.  1898,  the 
date  of  judgment. 

From  this  addition,  as  well  as  from  the  allow- 
ance of  the  fourth  head  of  Vasey's  demand,  that 
for  non-renewal,  Lacoete,  C.J.  dissented. 

The  points,  on  which  alone  the  company  asked 
for  a  reversal  or  rariation  of  the  judgment,  were : 

(a)  The  allowanoe  of  10,000  doILars  damages  in 
respect  of  the  non-renewal  of  the  contract ;  and 

(b)  the  modification  as  to  interest  made  by  the 
Gonrt  of  Appeal. 

Yasey,  in  his  declaration,  thus  stated  his  case 
on  the  letter : 

That  the  plaintiff  had  endeaTonred  to  seonre  with  the 
defendant  the  said  oontraot  for  a  term  of  seven  yean 
instead  of  five  years,  inasmnoh  as  he  wonld  require  to 
iaonr  large  ezpenditnre  for  plant,  &o.  That  the  said 
oompaoy  defendant  thereupon  vave  to  plaintiff  a  oertsin 
letter  or  writiog  of  date  the  20th  Deo.  1886,  whereby 
thaj  undertook  and  aftreed,  providing  they  were  satis- 
fled  with  plaintiff  as  a  onstoiner,  that  they  wonld  favour- 
ably oonrider  an  I4>plioation  from  him  at  the  expiration 
of  the  term  of  five  years,  for  a  renewal  of  the  oontraot 
for  another  period. 

The  company's  contention  was  that  Yasey  had 
not  proved  that  Joseph  was  authorised  by  the 
company  to  enter  into  any  obligation  whatever  as 
to  renewal ;  and  that  the  company  were  not  bound 

S'  the  letter.  The  letter  was  but  a  promise  to 
nsider  favourably  an  application  for  "  renewal," 
that  is,  in  effect,  for  a  prolongation  of  the  con- 
tract. But  a  promise  to  favourably  consider  was 
not  a  promise  to  accede.  Ir'  was  a  promise  to  con- 
sider with  a  benevolent  mind ;  but  it  did  not  pre- 
clude an  adverse  conclusion,  and  therefore  did  not 
import  an  obligation  to  agree. 

In  his  declaration  Yasey  stated  that  his  effort 
had  been  when  making  the  contract  to  secure 
one  single  term  of  seven  years;  from  which 
Kathien,  J.  inferred  that  a  renewal,  for  at  least 
two  years,  was  in  contemplation  when  the  letter 
was  signed. 

The  company  decided  not  to  renew  the  contract 
with  Yasey ;  but  to  contract  for  the  sale  of  their 
ammoniaoil  liquor,  after  the  expiration  of  the 
first  contract,  at  a  price  dependent  on  its  strength 
as  supplied;  but  having  no  reference  to  the 
quantity  or  value  of  the  substance  produced  by  it. 
This  necessarily  involved  a  fresh  fixing  of  price : 
and  the  company  advertised  for  ten&rs  on  the 
new  basis.  As  this  basis  left  no  room  for  the 
recurrence  of  several  of  the  grounds  of  dissatis- 
faction with  Yasey,  the  company  determined  to 
give  him  every  opportnni^  to  become  contractor ; 
and  acoordinely  called  his  attention  to  the  fact 
of  the  advertisement,  and  invited  him  to  tender. 
Yasey  protested  against  the  company's  course, 
but  ne  tendered  on  the  new  basis;  and  after- 
wards, at  the  suggestion  of  and  on  opportunity 
specially  given  him  by  the  company,  revised  his 
tender ;  and  later  was  given  a  frdsh  opportunity 
to  amend  his  tender.  Bat  his  price  was  far  below 
the  worth  of  the  liquor,  and  was  exceeded  greatly 
by  another  tenderer,  to  whom  accordingly  the 
contract  was  awarded. 

The  company  contended  that  the  coarse  of 
Yasfy  just  described  was  a  bar  to  his  present 


Mathiea,  J.  was  uf  opinion  that  the  condition 
of  the  letter  as  to  satisfaction  was  not  one  depen- 
dent on  the  will  purely  of  the  company ;  and  that 
Yasey  was  a  good  customer;  and  that  the  com- 
pany were  satisfied  with  him;  and  tiiat  conae- 
qxiently  they  were  bound  to  accede  to  his  applica- 
tion. He  was  further  of  opinion  that  a  renewal 
for  at  least  two  years  was  in  contemplation  when 
the  letter  was  signed ;  and  that  damages  should 
be  assessed  on  the  basis  of  a  rieht  to  renewal  for 
two  years.  He  found  that  a  Dreach  had  been 
committed  by  non-renewal,  and  on  this  basis 
assessed  t^e  damages  at  10,000  dollars. 

In  the  Court  of  Queen's  Bench,  Lacoste,  CJ. 
was  of  opinion  that  Yasey  had  not  established 
Joseph's  authority  to  bind  the  company  to  a 
renewal.  He  also  said :  "  It  seems  to  me  that 
expressions,  much  more  formal  than  those  found 
in  this  letter,  would  be  required  in  order  to  force 
us  to  conclude  that  the  president  of  the  company 
intended,  five  years  in  advance,  to  bind  the 
discretion  of  th^  directors,  and  oblige  them  to 
renew  the  contract  even  to  the  detriment  of  the 
company.  The  writing  does  not  say  for  what 
time  the  contract  is  to  be  renewed.  "The  Superior 
Court  has  assumed  two  years ;  it  would  have  been 
more  logical  to  say  five  years.  This  letter  is,  in 
my  view,  like  a  certificate  which  might  make 
Yasey  hope  for  a  favourable  and  equitable  feeling 
on  the  part  of  the  directors  at  the  termination  of 
the  contract.  Such  letters  are  often  given ;  tiiey 
have  not  the  force  of  contract;  but  in  business 
people  attach  some  value  to  them,  though  the 
beaj<er  cannot  think  that  those  by  whom  they  are 
written  are  to  sacrifice  their  own  interest  to  please 
him.  The  company  found  a  way  to  sell  their 
ammooiacal  liquor  much  more  advantageously. 
They  invited  Vasey  to  tender ;  the  first  tender 
being  too  low  they  allowed  him  to  submit  another. 
The  directors  treated  him  favourably,  without  at 
the  same  time  failing  in  their  duty  to  the  com- 
pany ;  more  could  not  be  asked  of  thism." 

Bianchet,  Wurtele,  Langelier,  and  Hall,  JJ. 
relied  on  art.  1014  of  the  Civil  Code. 

Mathieu,  J.  at  the  trial  assessed  at  the  sums 
named  the  various  items  of  damatre  to  which  he 
held  Yasey  entitled,  and  gave  judgment  for  the 
balance  due  to  him,  with  interest  from  the  date 
of  the  judgment. 

Lacoste,  G.J.  was  of  opinion  that  there  was  no 
ground  for  interfering  with  the  jadgment  in  this 
respect ;  but  the  majority  of  the  Court  of  Queen's 
Bench,  declining  in  terms  to  disturb  the  assess- 
ment, awarded  interest  from  the  8th  July  1892, 
the  date  of  the  writ,  instead  of  the  5th  Feb.  1898, 
the  date  of  the  judgment. 

Blake,  Q.C.  and  Brosuau,  Q.C.  (both  of  the 
Colonial  Bar)  appeared  for  the  appellants. 

Lawson  Walton,  Q.O.  and  B.  C.  Smith,  Q.O. 
(of  the  Colonial  Bar)  for  the  respondents. 

At  the  conclusion  of  the  arguments  their 
Lordships  took  time  to  consider  their  judgment. 

July  28, — Their  Lordships'  jadgment  was  de- 
livered by 

Sir  H.  Steong.— On  the  16th  Deo.  1886  the 
appellants  entered  into  a  contract  with  the  re- 
spondent for  the  sale  to  him  of  ammoniacal 
liquor  produced  by  tbem  in  their  mannfaotare  of 
gas  by  the  terms  of  which  the  appellants  agreed 
to  deliver  to  the  respondent  during  a  period  of 
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fire  years  from  the  lat  Hay  1887  all  the  ammo- 
niacal  liquor  they  should  manufacture  at  their 
works.  And  the  respondent  agreed  to  pay  for  the 
same  12.  for  every  ton  of  sulphate  of  ammonia  he 
should  manufacture  from  such  liquor  so  long  as 
the  netprice  in  London  should  exceed  91. 10s.  per 
ton.  The  appellants  also  agreed  to  supply  the 
respondent  during  the  same  term  with  all  their 
spent  oxide  of  iron  free  of  oharge.  The  agree- 
ment contained  numerous  promises  of  a  special 
character  which  are  not  now  material  to  be  men- 
tioned. On  the  20th  Dec.  1886,  five  days  after 
the  execution  of  the  contract,  the  president  of  the 
company  wrote  to  the  respondent  the  following 
letter:  "Montreal.  20th  Dec.  1886.— Thomas  E. 
Tasey,  Esq. — ^Dear  Sir, — Referring  to  the  con- 
tract made  with  you  on  the  15th  inst.  for  the  sale 
of  ammoniaoal  uquor,  I  may  say  that  if  we  are 
satisfied  with  you  as  a  customer,  we  would  favour- 
ably consider  an  application  from  you  at  the 
exinration  of  the  term  for  a  renewal  of  the  same 
for  another  period. — Tours  truly,  (Signed)  Jesbb 
JoexPH."  At  the  expiration  of  the  contract  of 
the  15th  Dec.  the  appellants  refused  the  respon- 
dent's application  for  a  renewal.  The  respondent 
thereupon  brought  his  action  agaiuRt  the  appel- 
lants seeking  to  recover  damages  for  alkged 
breaches  of  the  contract  of  the  15th  Dec.  1886,  and 
also  for  the  refusal  to  renew  the  original  contract, 
which,  as  the  respondent  alleged,  they  were  bound 
to  do  according  to  the  terms  of  the  letter  of  the 
29th  Dec.  The  appellants  having  filed  an  inci- 
dental demand  claiming  damages  for  breaches  of 
the  original  agreement  by  the  respondent,  the 
parties  went  to  enquete  and  hearing.  Mathieu,  J. 
before  whom  the  cause  was  heard,  awarded 
damages  to  the  respondent  for  the  non-fulfilment 
in  several  particulars  of  the  original  agreement, 
and  also  for  the  non-renewal  of  the  contract  in 
accordance  with  the  obligation  to  do  so  which  he 
held  to  be  contained  in  the  lettor  of  the  20th  Dec, 
and  in  reroect  of  this  latter  breach  of  contract 
the  learned  judge  condemned  the  appellants  in 
damages  to  the  amount  of  10,000  dollars,  with 
interest  from  the  date  of  the  judgment.  The 
respondent's  right  to  recover  for  the  non-perform- 
ance of  a  contract  supposed  to  be  contained  in  the 
letter  being,  together  with  a  question  of  interest 
hereafter  rderred  to,  the  only  questions  involved 
in  this  appeal,  the  other  subjects  of  contention  in 
the  action  are  now  immaterial  and  need  not  be 
further  referred  to.  The  judgment  thus  rendered 
in  favour  of  the  respondent  having  been  made  the 
subject  of  an  appeal  to  the  Court  of  Queen's 
Bench,  and  the  respondent  having  also  instituted 
a  croes  appeal,  these  appeals  were  heard  together, 
and  judgment  was  thereupon  rendered,  maintein- 
ing  the  first  judgment  as  regards  the  damages  for 
breach  of  the  contract  held  to  be  contained  in  the 
letter,  but  allowing  the  appeal  and  altering  the 
judgment  of  Mathieu.  J.  on  the  question  of  inte- 
rest by  allowing  interest  not  only  upon  the  10,000 
dollars  in  question,  but  also  upon  the  other  items 
of  damages  awarded  to  the  respondent  from  the 
date  of  tiie  commencement  of  the  action  instead 
of  from  the  date  of  the  judgment.  The  present 
appeal  is  from  the  judgment  of  the  Court  of 
Queen's  Bench  just  mentioned.  The  appellante 
inaist  that  the  lettor  of  the  20th  Deo.  1^6  does 
not  oontain  any  contractor  agreement  susceptible 
of  legal  enforcement,  and  that  the  judgmento  of 
"the  oonrto  below,  which  treat  it  as  imposing  a  legal 


obligation  upon  the  appellante,  are  erroneous. 
This  was  the  conclusion  of  the  learned  Chief 
Justice  in  the  Cour^  of  Queen's  Bench  who  dis- 
sented from  the  judgment  of  the  court.  Their 
Lordships  are  of  opinion  that  the  oral  evidence 
admitted  on  the  enquete  was  improperly  received. 
The  letter  must  speak  for  itself ;  if  there  was  a 
contract  to  renew,  ite  terms  must  be  found  in  the 
writing.  Their  Lordships  are  unable  to  find  in 
the  promise  made  in  this  lettor  that  the  appellante 
would  "  favourably  consider "  an  application  to 
renew  anything  legally  binding  the  appellante; 
so  for  from  this  being  so  the  terms  used  imply 
that  the  appellante  reserved  to  themselves  the 
right  to  deliberate  on  the  question  of  renewing 
the  contract  if  the  respondent  should  apply  to 
them  to  do  so.  The  utmost  that  can  be  said  is 
that  the  respondent  if  he  proved  to  be  satisfactory 
as  a  customer  might,  as  the  letter  assures  him, 
expect  favourable  consideration.  It  does  not 
require  demonstration  to  show  that  such  an 
undertaking  falls  short  of  contract.  The  appeal 
must  therefore  succeed  so  far  as  it  is*  sought  to 
have  the  damages  amounting  to  10,000  dollars 
for  non- renewal  and  the  interest  on  those  damages 
disallowed.  As  regards  the  alteration  made  oy 
the  Court  of  Queen's  Bench  in  the  original  judg- 
ment in  the  matter  of  interest  on  the  damages 
not  in  question  on  this  appeal  their  Lordships  are 
unable  to  see  that  this  alteration  was  erroneous. 
The  learned  Chief  Justice  considered  that  tihe 
first  judgment  must  be  taken  to  include  interest 
in  the  £images  awarded  up  to  the  date  of  Uie 
judgment ;  tnis,  however,  does  not  appear  to  have 
been  done,  and  in  the  absence  of  anv  evidence 
that  it  was  so  comprised  their  Lordships  think 
they  must  treat  interest  from  the  date  of  the 
action  as  not  included  in  the  damages.  Then  as 
it  appears  that  the  respondent  was  entitled  to 
recover  interest  from  the  date  the  appellante  were 
put  en  demeure  by  the  service  of  process  the  judg- 
ment of  the  Court  of  Queen's  Bench  in  this 
respect  must  be  considered  not  to  have  been  suc- 
cessfully impeached.  Their  Lordships  will  hambly 
advise  Her  Majesty  to  allow  the  appeal  by  dis- 
charaing  so  much  of  the  judgment  as  awards 
10,0(X>  dollai's  for  damages  for  not  renewing  the 
contract  and  allows  interest  thereon,  and  by  so 
varying  it  as  to  award  no  coste  to  either  party  in 
the  Court  of  Queen's  Bench.  There  wiA  be  no 
coste  of  the  present  appeal. 

Solicitor  for  the  appellante,  8.  V.  Blake. 

Solicitor  for  the  respondent.  Ingle,  Holmet,  and 
Sons. 


Jvly  20  and  28. 
(Present:  The  Bight  Hona.  Lords  Hobhousb, 
Macnaqhtbn,  and  Lindlbt,  Sir  B.  Couch, 
and  Sir  H.  Stkong.) 

Banqub  d'Hochblaoa  v.  'Stbtbnson.  (a) 

ON  APPBAL  FSOH  THB  OOUBT  OF  QUBBN'S  BBNCH 
FOR  LOWER  CANADA,  PROVINCB  OP  (JUBBBC. 

Law    of    Lower    Canada — Inaolteney — Builder's 
privilege — 67  Viet.  c.  4/6 — 59  Vict.  e.  42. 

The  Civil  Code  of  Loujer  Canada  at  amended  hy 
the  Act  of  hi  Viet.  e.  46,  gave  a  builder  a  priority 
in  on  insolvency  for  two  yeart  from  the  date  of 
registration  of  the  charge.     The  Act  59  Vict.  c. 

(a)  Beportad  by  0.  £.  Mildbn,  Esq.,  Bu-risMr-at-Law. 
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42  reduced  the  period  to  one  year.  Work  ums 
done  while  the  former  Act  teas  in  foroe,  but  the 
required  memorial  v>a»  not  registered  tiU  after 
the  later  Acfcaine  into  force. 
Held  {terming  the  judgment  of  the  court  below), 
thai  duration  of  the  priority  woe  limited  to  one 
year. 

This  was  aa  appeal  from  a  jn^^ent  of  th« 
Oonrt  of  Qneen  s  Bench  for  Lower  Canada 
(Lacoste,  C.J.,  Bosso,  Blanohet,  Hall,  and  Wnr- 
tele,  J  J.)  affirmine  a  judgment  of  the  Superior 
Court  (Oohertj,  J.)  in  f aTour  of  the  reBpondent, 
the  deiendtuit  below,  who  was  the  trostee  in  the 
insolvency  of  one  Lefebrre. 

The  facts  and  proceedines  appear  sufficiently 
from  the  judgment  of  their  LorOBhips. 

Haldane,  Q.C.  and  Brosseau,  Q.C.  (of  the 
Colonial  Bar)  appeared  for  the  appellants; 
Geoffrion  (of  the  Colonial  Bar)  for  the  respon- 
dent. 

At  the  oonclnsion  of  the  arguments,  their  Lord- 
ships took  time  to  consider  their  judgment. 

July  28. — Their  Lordships'  judgment  was  deli- 
vered by 

Lord  Mackaohtbn. — ^In  the  distribution  of 
the  estate  of  one  Lefebrre,  an  insolvent  pro- 
prietor, the  appellants  the  Bank  of  Hochelaga  in 
light  of  a  mm  of  builders  and  suppliers  of 
materials  claim  priority  over  the  insolrent's 
general  creditors.  Their  claim  is  put  in  two  wavs. 
They  rely  in  the  first  place  on  the  transfer  of  a 
builder's  privilege  registered  against  the  insol- 
vent's immovables.  In  the  event  of  that  claim 
failing,  they  fall  back  on  the  hypothecary  privi- 
lege oonf  erred  on  suppliers  of  materials  by  the 
aracles  of  the  Civil  Code  now  in  foroe.  £i  order 
to  make  good  their  claim,  the  bank  must  show 
that  the  privilege  claimed,  whether  it  be  the 
builder's  privilege  or  the  hypotheoaiy  privil^^e 
was  in  ezistenoe  at  the  commencement  <a  the  in- 
solvency. The  insolvencT  in  the  present  case 
occurred  within  the  period  of  two  years,  but  after 
the  expiration  of  one  year  from  the  date  of 
registration.  The  original  claim  on  the  part  of 
the  bank  was  under  the  builder's  privUeg^.  The 
claim  to  an  hypothecary  privilege  was  pat  for- 
ward in  the  course  of  the  litigation.  The  superior 
Court  refused  to  allow  an  amendment  proposed  to 
be  made  in  order  to  bring  this  d^m  upon  the 
record.  But  the  daim  to  an  hvpothecaiy  privi- 
lege, as  well  as  tlie  claim  to  the  builder^s  privi- 
lege, was  considered  and  rejected  both  by  the 
Superior  Court  and  by  the  Court  of  Queen's 
Bench  on  appeal.  Their  Lordships  entirely  con- 
cur in  tlie  judgment  of  the  Court  of  Queen's 
Bench  delivered  by  Lacoste,  C.J.,  who  a^ptpd 
the  leasonisg  of  the  Superior  Court.  The  ori^nal 
claim  was  founded  on  the  articles  of  the  Civil 
Code  as  amended  by  57  Vict.c.  46.  That  statute, 
which  came  into  foroe  in  Milrch  1S94,  gave  aright 
of  preference  to  the  supplier  of  matenals  as  well 
aa  to  the  builder,  and  conferred  a  privilege  for 
two  years  from  the  date  of  registration.  It  was, 
however,  repealed  l^  59  Vict',  c.  42  which  came 
into  force  on  the  2lst  Feb.  1896.  The  latter 
statute  omitted  suppliers  of  materials  from  the 
list  of  privileged  creditors,  and  redused  the 
builder's  privilege  to  the  period  of  one  year  from 
the  date  of  registration,  but  it  gave  the  supplier 
of  materials,  on  compliance  with    certain    for- 


malities, an  hypothecary  privilege.  In  the  present 
case,  the  work  was  done  and  the  materials  supplied 
while  the  Act  of  57  Yict.  was  in  foroe.  But  the 
required  memorial  or  bordereau  was  not  registered 
nntU  the  16th  March  1896,  and  it  is  to  be  oDserved 
that  the  amount  mentioncid  in  the  memorial  was 
a  lump  sum.  The  memorial  does  not  distinguish 
between  the  amount  due  for  work  done  and  the 
amount  due  for  materials  supplied.  The  bank 
claims  that,  inasmuch  as  the  work  was  done  and 
the  materials  supplied  while  the  earlier  Act  was 
in  force,  the  privilege  must  be  deemed  to  last  for 
two  years.  But  obviously  this  is  not  the  case. 
When  the  memorial  was  registered,  the  only 
articles  under  which  registration  could  be  effected 
were  the  articles  of  the  Code  as  amended  by  the 
Act  of  59  Yict  Benstration  under  those  artides 
confers  a  privil^^,  out  a  privilege  limited  to  one 
year  from  the  dale  of  registration.  The  daim  to 
an  hypotheoaty  privilege  under  the  Aot  59  Yict. 
seems  to  be  equally  without  foundation.  It  is  not 
alleged  that  the  claimants  did  in  fact  comply  with 
the  formaUties  required  bv  the  artides  oi  the 
Civil  Code  as  amended  hj  the  Act  59  Yict.  They 
seek  to  rely  upon  an  admission  made  in  the  oourae 
of  the  proceedings  to  the  effect  that  all  the  for- 
malities required  were  complied  with.  Bat  this 
admission  was  made  when  the  only  question 
between  the  parties  was  as  to  the  duration  of  the 
builder's  privilege.  No  claim  to  an  hypothecary 
privilege  had  be^  advanced  at  tliat  time.  In  the 
next  place,  they  say  that  it  was  impossible  for 
them  to  comply  with  the  prescribed  formalities 
because  the  materials  were  supplied  directly  to 
the  proprietor.  Whatever  the  reason  for  non- 
compliance may  have  been,  art.  2013  L  introduced 
by  the  Act  59  Vict,  makes  it  perfectly  dear  that 
the  hypothecanr  privilege  conferred  on  suppliers 
of  materials  only  arises  on  notice  being  given  to  the 
proprietor  in  virtue  of  art.  2013  G  and  registered 
according  to  art.  2103.  It  lapses  unless  the  pre- 
scribed legal  proceedings  are  taken  within  three 
months  from  the  date  m  the  notice.  The  claim  of 
the  bank  therefore  fails,  and  their  Lordships  will 
humbly  advise  Her  Majesty  that  the  appeal 
ought  to  be  dismissed.  The  appellants  will  pay 
the  costs  of  the  appeal. 

Solidtors  for  the  appellants,  Simveon  and  Co. 

Solidtor  for  the  respondent,  S.  V.  Blake. 


July  4  and  28. 

(Pi-eaent :  The  Bight  Hons.  Lords  Hobhousb, 
Macnaohtbn.  and  Lindley,  Sir  Bichabd 
CorcH,  and  Sir  Henbt  Stbong  ) 

Beavdbt  v.  Babbeau  and  otrkbs,  and  Cross- 
appeal,  (a) 

ON  APPBAL  FBOM  THB  COUBT  OF  QUBBN'S  BXHCH 
FOB  LOWEB  CANADA,  FBOVINCB  OF  <}T;BBBC. 

Will — Construction — Share  of  residue — Aceumu- 
lations. 

A  testator  by  his  will,  after  ]aroviding  for  kis 
widow  and  his  children  during  minority,  left 
the  residue  of  his  property  to  trustees  upon  trust 
to  pay  to  each  of  his  children  who  might  be  living 
at  his  death,  upon  their  attaining  majority  or 
marriage,  a  fixed  annual  sum,  vnth  remainders 
over. 

(a)  Itpportii)  ny  C.  E.  Maldin,  Eaq..  B»rTister.«t-I«ir. 
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SM  {affirming  the  judgment  of  the  court  below), 
Qutt  the  annuity  payable  to  each  child  upon 
tMaining  mtgonty  toas  only  chargeable  upon 
luck  chiUPi  proportionaie  share  of  the  income 
and  ocewmttZatuma,  and  not  upon  the  whole 
retidue. 

Thxse  were  two  appeals  from  a  judgment  of  the 
Court  of  Qneen's  Bench  for  Lower  Canada 
(Wmbde,  Blanohet,  and  Boss^,  JJ.,  BaO.  and 
Onimet,  JJ.  diaseathu*)  who  had  affirmed  a  judg- 
ment of  the  Superior  Court  (Tellier,  J.). 

The  action  was  a  friendly  aotion  brought  by 
the  appellant  J.  G.  Y.  Beao^r  against  tiie  execu- 
tors and  trustees  of  the  will  of  his  late  father 
"Victor  Beandiy,  and  his  motiier,  as  guardian 
of  his  infant  brothers  and  sisters,  in  order  to 
obtain  Ota  decision  of  the  court  as  to  the  con- 
straetion  of  the  will. 

The  provisions  of  the  will  and  the  contentions 
of  the  Tarions  parties  appear  sufficiently  from  the 
judgment  of  their  Lordships. 

Oeoffrion  (of  the  Colonial  Bar)  appeared  for 
J.  C.  y .  Beaudry,  appellant  in  the  first  and  respon- 
dent in  the  second  appeal. 

Brosteau,  Q.C.  (of  the  Colonial  Bar)  for  the 
trustees. 

Haldane,  Q.C.  and  E.  E.  Coles  for  the  widow 
and  infant  cUldren. 

At  the  concludon  of  the  arenments  their  Lord- 
ships took  time  to  consider  their  judgment. 

July  28. — The  judgment  of  their  Lordships  was 
deUreredby 

Sir  Henkt  Stkono. — ^These  are  two  appeals 
from  a  judgment  of  the  Court  of  Queen's  Bench 
(liBmiBBiTig  appeals  by  the  same  parties  from  the 
ori^^inal  judgment  of  the  Superior  Court.  The 
action  was  instituted  by  the  appellant  Jean 
Charles  Victor  Beaudry  against  the  trustees  and 
executors  of  the  will  of  his  father  Victor  Beaudry 
to  recover  3000  dollars,  being  the  first  half-yearly 
payment  of  an  annuity  of  6000  dollars  bequeathed 
to  him  by  the  will  in  question.  Victor  Beaudry, 
who  died  in  1888,  by  his  will,  made  in  authentic 
form,  after  certain  specific  bequests  in  favour  of 
his  irife  Marie  Angelina  Leblanc,  gave  to  her  on 
annnal  life  rent  of  12,000  dollars  to  be  reduced  to 
9000  dollars  in  the  event  of  her  second  marriage. 
This  life  rent  was  declared  to  be  by  way  of  a  per- 
sonal provision  for  his  wife  and  for  thmr  chil£«n 
antil  the  age  of  majority  or  until  provided  for  by 
marriage.  The  testator  gave  the  residue  of  his 
property  to  his  children  who  might  bei  living  at 
the  time  of  his  death,  and  in  the  event  of  the 
death  of  any  of  them  to  their  respective  children, 
declaring  that  the  children  of  each  of  his  children 
■honld  be  considered  as  one  root  and  take  the 
■hare  of  their  parent.  He  oharees  each  of  his 
chOdren  with  a  substitution  in  favour  of  their 
respective  children,  and  meantime  he  places  his 
estate  in  the  hands  of  trustees  who  are  to 
administer  it  until  the  death  of  all  his  children, 
when  a  division  is  to  be  made  of  the  property 
•omprising  his  estate.  He  directs  that  each  of 
his  diildrai  alu>nld  only  receive  from  the  time  of 
majmity  or  from  marriage  the  revenue  derivable 
boa.  his  estate  to  the  amount  of  6000  dollars  a 
year  with  the  proviso,  however,  that  if  his 
on^ters  should  many  contrary  to  his  wishes  as 
indicated  in  his  will,  then  their  annuity  should  be 
reduced  to  2000  dollars.    Finally  he  authorises 


his  trustees  to  pay  to  each  of  his  sons  on  attain- 
ing the  age  of  twenty-five  years  the  sum  of 
25,000  dollars  for  the  purpose  of  enabling  them  to 
establish  themselves  in  business,  to  be  taken  out 
of  and  to  diminish  their  respective  shares  in  the 
mass  of  his  estate.  The  questions  arising  for 
decision  in  the  action  related  exclusively  to  the 
proper  l^al  interpretation  of  so  much  of  the  will 
as  has  been  above  stated.  Different  pretensions 
were  set  up  by  the  plaintiff  by  the  trustees  and 
executors,  ana  by  the  testators  widow  who,  as 
tutrix  of  the  minor  children,  was  together  with 
the  curator  to  the  substitutions,  put  in  cause 
in  the  action.  The  cause  having  been  heaxd  in 
the  Superior  Court  by  Telliei-,  J.,  judgment  was 
rendered  therein  on  the  12th  May  18^,  whereby 
it  was  declared  that  Jean  Charles  Victor 
Beaudry  was  entitled  from  the  3rd  Sept.  1898, 
the  date  of  his  coming  of  age,  to  an  annual  sum 
of  6000  dollars,  to  be  token  from  his  share  of  the 
net  current  auTinal  revenue  of  the  estate  if  suffi- 
cient, and,  in  case  of  ite  insufficiency,  from  the 
revenue  which  had  accuurulated  from  the  death 
of  his  father,  but  only  from  his  share,  being  one- 
fifth  of  such  current  and  accumulated  revenue, 
and  only  so  long  as  his  share  in  the  current  and 
accumulated  revenue  should  be  sufficient  to  pay 
such  sum  to  him  annually,  and  it  was  further 
declared  that  each  of  the  children,  whether  of 
age  or  a  minor  is  entitled  to  an  equal  share  from 
the  death  of  their  father  of  the  net  revenue  of  the 
estate,  and  the  trustees  were  condemned  to  pay 
to  the  plaintiff  out  of  his  share  of  the  current  and 
accumulated  revenue  of  3000  dollars  for  two 
quarterly  paymente  of  his  annuity  with  coste  to 
tne  other  parties  to  the  cause  against  the  trus- 
tees. From  this  judgment  Jean  Charles  Victor 
Beaudry,  as  well  as  the  trustees,  appealed  to  the 
Court  of  Queen's  Bench.  By  the  judgment  of 
the  latter  court,  dated  the  23rd  June  lS99,  both 
appeals  were  dismissed,  that  of  Jean  Charles 
Victor  Beaudry  with  coste,  and  that  of  the  trus- 
tees with  coate  to  them  payable  out  of  the  estete. 
This  judgment  was  rendered  by  a  majority  of  the 
court,  consisting  of  Wurtele,  Blanchet,  and  Bosse, 
JJ.,  two  of  the  learned  ju(^s  who  heard  the 
appeals  (Hall  and  Uuimet,  JJT)  having  dissented. 
The  reasons  upon  which  the  majority  proceeded 
are  set  forth  in  the  opinion  of  Wurtele,  J.  The 
contentions  of  the  parties  in  the  courte  below,  as 
wdl  as  before  this  board  at  the  argument  of  t;he 
wesent  appeal,  were  as  follows:  Jean  Charles 
Victor  Beaudiy  insisted  that  he  was  entitled  to  be 
paid  his  annuity  of  6000  dollars  a  year,  and  that 
the  whole  net  revenue  and  accumulated  arrears 
were  available  for  this  purpose,  and  that  he  was 
not  to  be  restricted  to  a  one-fifth  share  of  the 
revenue  and  accumulations.  The  trustees  insist 
that  the  claim  of  the  first  named  appellant 
is  to  be  confined  to  a  one-fifth  share  of  the 
current  net  revenue,  and  that  he  is  not  entitled  to 
resort  to  the  accumulations  even  to  the  extent  of 
his  own  one-fifth  share  of  these  moneys.  The 
tutrix  and  curator  to  the  substitution,  whilst  con- 
ceding that  to  the  estent  of  a  one-fifth  share  the 
legatee  claiming  is  entitled  to  have  both  the 
current  net  revenue  and  the  accumulated  revenue 
applied  to  the  payment  of  his  annuity,  resist  his 
claim  to  have  the  whole  of  the  revenue,  and  accu- 
mulations beyond  his  own  one-fifth  share  so 
applied  in  payment  of  his  annnifrr.  The  last 
position  has  oeen  maintained  l^y  bole  the  courte 
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below,  aad  their  Lordships  ave  of  opinion  that 
these  decisions  are  in  all  respects  right.  Li 
interpreting;  a  will  the  intention  of  the  testator 
whicb  is  to  be  arrived  at  solely  from  the  lan> 
gnage  in  which  he  has  expressed  himself  is,  as 
Wnrtele,  J.  has  well  obaerred,  the  only  guide 
to  be  followed.  Arguments  derired  from  the 
assumption  that  the  testator  must  hare  intended 
absolute  equality  in  a  disposition  in  favour  of  his 
chUdien  are  unavailing  and  inadmissible  so  far 
as  they  are  not  in  accord  with  the  actual  words 
in  which  the  gift  is  expressed.  It  is  therefore 
impossible  to  give  effect  to  the  contention  raised 
on  behalf  of  the  eldest  son  that  the  younger 
children  who  are  entitled  to  be  maintained  out 
of  the  annuity  of  12,000  dollars  bequeathed  to 
their  mother  until  they  attain  their  majorities, 
whilst  the  income  of  their  shares  of  the  residue 
are  accumulating  will  derive  greater  benefits 
under  the  will  than  are  conferred  upon  him,  and 
tiierefoie  that  the  arrears  of  his  annuity  ought 
to  be  paid  out  of  the  mass  of  the  estate,  and  not 
oonfiiwd  to  his  own  one- fifth  share.  To  do  this 
would  involve  a  variation  of  the  terms  which  the 
testator  has  used  in  the  bequest  of  the  residue 
of  his  estate.  This  gift  is  to  all  the  testator's 
chOdrun  of  the  first  degree  living  at  his  death 
without  regard  to  their  respective  ages,  or  to  the 
benefits  they  are  to  receive  through  their  mother 
or  otherwise  under  other  clauses  of  the  wiU. 
The  judgment  Tinder  appeal  therefore  properly 
rejects  the  claim  of  the  eldest  son  to  any  advan- 
ta^  which  would  confer  upon  him  more  than  an 
equal  share  with  his  brothers  and  sisters,  and 
more  than  the  revenue  of  that  share  whether 
current  or  aooumnlated.  Again,  to  adopt  the 
pretension  of  the  trustees  who  wish  to  treat  the 
accumulations  of  the  income  of  the  share  of  the 
eldest  son  during  his  minority  as  an  addition  to 
his  share  of  the  capital,  and  therefore  as  subject 
to  the  substitution  would  be  to  offend  in  another 
way  against  the  rule  of  construction  referred  to. 
The  testator  has  confined  the  substitution  he  has 
created  to  the  share  of  the  residue  which  he  has 
bequeathed  to  his  children  respectively — that  is 
to  say — to  the  capital  of  that  share;  to  include 
the  income  in  the  substitution  would  be  to  add  to 
the  will  an  additional  disposition  not  warranted 
by  the  testator's  language,  and  in  no  way  autho- 
rised by  the  provision  restricting  the  annuities 
payable  to  the  legatees  to  6000  dollars  per  annum. 
The  result  is  that  the  accumulations  arising  from 
revenue  during  minorities  belong  absolutely  to 
the  legatees  who  can  dispose  of  them  by  will  as 
the  Court  of  Queen's  Bench  has  held.  For  these 
reasons  their  Lordships  will  humbly  advise  Her 
Majestrr  to  dismiss  these  appeals.  As  regards 
costs  their  Lordships  were  iniormed  by  counsel 
that  this  litigation  has  been  throughout  of  a 
friendly  character,  and  was  instituted  for  the 
purpose  of  obtaining  the  opinion  of  the  courts 
on  the  interpretation  of  the  will,  and  this  being 
so  their  Lordships  are  of  opinion  that  the  costs 
in  both  the  courts  below,  as  well  as  those  of  these 
appeals,  should  be  paid  by  the  trustees  out  of  the 
estate,  and  that  the  last- mentioned  costs  should 
be  taxed  as  between  solicitor  and  client. 
'    Solicitors  for  all  parties,  Simpson  and  Co. 
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Chahbeblain's  Whabf  Limited  v.  Smith.  (o> 

appeal  fbom  the  chanceby  division. 

Trade  union — Restraint  of  trade — Illegal  awo«M- 
tion — Expulsion  of  member — Injunction — JurU' 
diction— Trade  Union  Act  1871  (34  *  85  VieL 
c.  31),  s.  4!— Trade  Union  A4st  Amendment  Aet 
1876  (39  *  40  Vict.  c.  22),  «.  16. 

An  association  was  composed  of  dock  companies 
and  warehouse  heepers  carrying  on  the  business 
of  warehousing  tea  in  bona,  who  undertook  in 
writing  to  abide  by  and  observe  the  nde*  of  the 
association. 

The  object  of  the  association  was  stated  to  be  to 
give  facilities  to  the  wholesale  trade  in  tea  for 
the  lodgment  and  transmission  of  warrants,  &o., 
and  to  provide  a  central  clearing  house  where  aU 
warrants  and  orders  could  be  lodged. 

Svle  11  provided  that  every  member  should  charge 
on  teas  the  respective  charges  and  rents  and 
adhere  to  the  terms  and  condiHons  meeified  t» 
the  schedule  to  the  rides  and  should  not  beat 
liberty  to  depart  therefrom  in  any  way. 

Bute  14  provtded  that  no  subscrU>er  should  be 
entitled  to  warehouse  or  deposit  tea  with,  or 
employ  in  connection  unth  tea,  any  dock  com- 
pany or  tea  warehouse  keeper  who  was  not  a 
member  of  the  clearing  house,  or  to  purchase  or 
sample  any  tea  from  the  wa/rehouse  of  any  non- 
member. 

Bute  16  provided  that  any  member  breaking  or 
failing  to  observe  any  of  the  rules  should  be 
litU>le  to  expulsion. 

A  resolution  had  been  passed  esepelling  the  plaintiffs 
on  the  ground  that  they  had  broken  rule  11,  and 
Kekewich,  J.  granted  an  injunction  restraining 
the  association  from  acting  on  the  resolution. 

Held,  that  the  injunction  must  be  discharged  as 
the  association  was  a  "trade  union"  within 
sect.  16  of  the  Trade  Union  Act  1876 ,-  and  that 
if  the  injunction  were  aranted  the  court  would 
be  "  directly  enforcing  an  illegal  a^eemenl 
in  restraint  of  trade  which  was  prohibited  by 
sect.  4,  sub-sect.  1,  of  the  Trade  Union  Act  1871. 

Rigby  V.  Connol  (42  L.  T.  Bep.  139;  14  Ch.  Div. 
&2)  approved. 

Swaine  v.  Wilson  (62  L.  T.  Bep.  309 ,-  24  Q.  .B. 
Div.  252)  distinguished. 

Thk  defendants  were  the  committee  of  an  asso- 
ciation called  the  Tea  Clearing  House,  and  on  the 
6th  July  an  interlocutory  injunction  was  granted 
by  Kekewich,  J.  restraining  them  until  the  trial 
of  the  action  or  further  order  from  acting  on  a 
resolution  passed  on  the  previous  25th  Jun» 
expelling  the  plaintiffs  from  membership  of  the 
association  on  the  groxmd  that  they  had  brokan 
the  rules. 

The  plaintiffs  alleged  that  they  had  been 
expelled  without  having  had  a  fair  opportunity  ol 
being  heard.    Kekewich,  J.   adopted  this  view, 

(a)  Beponed  by  W.  C.  Biss,  Eaq.,  Burister-«Mi»w. 
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and  declined  npon  am  intorlocatory  application 
to  consider  tiie  chief  objecfcton  raised  by  the 
defendants,  which  was  that  the  association  was 
really  a  "  trade  nmon  "  within  the  meaning  of  the 
Trade  Union  Acts,  and,  the  mles  being  in  restraint 
of  trade,  the  court  conld  not  interfere. 
The  defendants  appealed. 

The  objects  of  the  association  were  : 

(1)  To  give  {aoilitieB  to  the  wholesile  trade  in  tea  for 
tlie  lodgment  and  tranmniiurion  of  warrants,  delivery 
orders,  oazding,  cording,  and  other  orders  to  the  Tariooa 
dookB  and  warehonsee  from  a  oentral  office. 

(2)  To  provide  a  central  clearing  honae  or  office  where 
all  Bnoh  warrants  and  onlera  may  be  lodged,  instead  of 
at  the  Tarions  docks  and  warehouaes,  and  further  to 
pioride  faeilUies  for  the  retam  of  warrants  and  other 
docnmenta  to  the  tMde,  and  generally  to  avoid  the 
neoeasity  of  the  personal  attendance  of  the  trade  clerks 
ud  others  at  tiie  offices  of  the  various  docks,  ware- 
bouses,  wharves,  &a. 

(3)  To  insnre  frequent  and  rapid  transmission  of  docn- 
msnts  thna  lodged  or  retomed,  and  to  provide  and  afford 
boilitieB  for  answering  inqahries  and  giving  information 
relative  to  the  storage,  working,  or  dAUvery  ot  tea. 

The  mles  provided  that 

(I)  Dook  companies  at  present  carrying  on  the 
banness  of  warehonsing  tea  in  bond  and  tea  warehonse 
keepers  (incloding  any  company  or  partnership)  at 
piesent  oanying  on  the  said  bnsiness  and  who  nndsr- 
take  in  writing  to  abide  by  and  observe  the  mles  and 
bye-laws  of  the  clearing  honse  for  the  time  being  in 
foroe  shall  be  entitled  to  become  members  of  the  Tea 
Clearing  House.  Every  member  or  company  or  partner- 
■bip  represented  shall  pay  in  advance  on  the  Ist  July  in 
each  year  an  annual  subscription  of  201.     .     .     . 

(10)  All  expenses  not  covered  by  annual  subscription 
ahall  be  borne  and  paid  by  the  members  rateably  aocoid- 
ingtothe  number  of  votes  to  which  they  are  respeo- 
tirely  entitled  on  a  poll  in  the  year  during  which 
mch  expenses  become  payable.  Any  surplus  shall 
be,  in  the  discretion  of  the  committee,  either  divided 
among  all  the  members  in  like  proportion  or  may  be 
retained  and  invested  in  such  manner  as  they  may 
tUnkllt. 

(II)  Every  member  shall  charge  on  teas  by  ships 
rspotting  on  or  after  the  lat  day  of  July  1888,  and  on 
new  sesson's  China  tea  arriving  before  that  date,  the 
respective  rates,  charges,  and  rants  and  adhere  to  the 
terms  and  conditions  speoiAed  in  the  schedule  to  these 
mles,  snd  shall  not  be  at  liberty  to  depart  therefrom  in 
uiy  way,  subject  to  the  following  sllowanoe — viz.,  a 
discount  not  exceeding  10  per  cent,  may  be  allowed  on 
tbe  said  rates,  charges,  and  rente  or  any  of  them  being 
importers'  charges.  No  other  discount,  no  money 
giatnitiee,  and  no  advantages,  direct  or  indirect,  shall  be 
oSsred  or  allowed  by  any  member  or  his  agents  or 
tmployit  to  any  menshant,  broker,  employ^,  agent,  or 
ofliar  person  in  connection  with  any  matter  or  thing  in 
anywise  rslating  to  the  Tea  Clearing  House  agreement, 
but  any  member  shall  be  at  liberty  to  alloir  any  difference 
in  premium  on  insurance  of  tsas  warehoused  or  deposited 
with  Um  beyond  3s.  6d.  per  cent  per  annum  paid  for 
tbs  same  goods  if  on  an  annual  policy,  or  a  proportionate 
diSetenoe  according  to  tariff  rate  if  on  a  short  time 
policy.  All  payments  under  this  latter  head  to  be 
notified  to  the  oonunittee  and  entered  in  a  book  kept  for 
the  purpose  which  shall  be  open  st  all  times  to  the 
iBembers. 

(14)  Ko  subscriber  shall  be  entitled  to  warehouse  or 
deposit  tea  wiUi,  m  employ  in  connection  with  tea,  any 
dock  company  or  tea  warehonse  keeper  who  is  not  a 
ntmber  of  the  clearing  honse,  or  to  purchase  or  sample 
say  tsa  from  the  warehonse  of  any  non-member. 
^(IS)  Any  member  or  subscriber  breaking  or  tailing  to 
obsarve  any  of  the  mles  or  bye-laws  of  the  cleMnng 


honse  tor  the  time  being  in  foroe  shall  be  liable  to  expnl- 
sion  from  the  clearing  honse  by  resolution  of  ths  com- 
mittee. An  expelled  member  or  subscriber  may  be 
readmitted  on  such  terms  as  may  be  determined  by|the 
committee. 

(16)  .  .  .  The  committee  of  management  shall 
decide  all  queatiims  that  may  arise  underjor  in  conneotUm 
with  these  mles  snd  as  to  the  meaning  or  effect  thereof 
and  all  questions  in  relation  to  the  working  or  manage- 
ment thereunder,  and  their  decision  shsll  be  absolute  and 
final  without  appeal  of  aiiy  kind.    .    .    . 

The  Trade  Union  Act  1871  provides : 

Sect.  8.  The  purposes  of  any  trade  nnion  shall  not,  by 
reason  merely  that  they  are  in  restnunt  of  trade,  be  un- 
lawful so  as  to  render  void  or  VMdable  any  agreement 
or  trust. 

Sect.  4.  Nothing  in  this  Aot  shall  enable  any  court  to 
entertain  any  legal  proceeding  institntsd  with  the  object 
of  directly  enforcing  or  reoovering  damages  for  the 
breaoh  of  any  of  the  following  agreements — ^namely, 
(1)  Any  agreement  between  members  of  a  trade  union, 
as  iuoh,  concerning  the  conditions  on  which  any 
members  for  tbe  time  being  of  such  trade  nnion  shall 
or  shall  not  sell  their  goods,  transact  business,  employ, 
or  be  employsd. 

The  Trade  Union  Act  Amendment  Act  1876 
provides : 

Sect.  16.  The  term  "trade  nnion"  means  any  combina- 
tion, whether  temporary  or  permanent,  for  regulating  the 
relations  between  workman  and  masters,  or  between 
workmen  and  workmen,  or  between  masters  and  masters, 
or  for  imposing  restrictive  conditions  on  the  oondnot  of 
any  trade  or  business,  whether  such  combination  would 
or  would  not,  if  the  principal  Act  [i.6.,  the  Act  of  1871] 
had  not  been  passed,  have  been  deemed  to  have  been 
an  unlawful  combination  by  reason  of  some  one  or  more 
of  its  purposes  being  in  restraint  of  trade. 

Warrington,  QJp.  and  Ghriatojiher  James  for 
the  appellanta.— ^his  association  is  a  trade  nnion 
within  the  meaning  of  the  Trade  Union  Aot  1871 
(34  &  35  Yict.  c.  31),  as.  3,  4,  39,  and  the  Act  of 
1876  (39  &  40  Vict.  c.  22),  b.  16.  The  mles  are 
in  restraint  of  trade  and  therefore  it  is  an  illegal 
association,  and  the  oonrt  will  not  interfere  to 
assist  any  member  by  enforcing  the  contract  of 
membership  in  any  way.  The  piaintiJSs  have  not 
shown  thai'  the  association  has  any  property  which 
can  give  the  court  jurisdiction  : 

Rigby  v.  Cotmol,  42  L.  T.  Bep.  139 ;  14  Ch.  Div. 

482; 
Hilton  V.  EekarOey,  6  Ell.  &  B.  47 ; 
Mogul  SisanwHip  Comyany  v.  MeOregor,  66  L.  T. 

Bep.  1,  4,  9  ;  (1892)  A.  C.  25,  39,  58. 
Dawkim  v.  Antrobua,  44  L.  T.  Bh>-  557 ;  17  Ch. 

Div.  615,  630. 

Although  the  avowed  objects  of  the  assocnation 
are  unobjectionable,  the  court  will  consider  the 
effect  of  me  mles. 

Benshaw,  Q.G.  and  Stewart  SmiOi  for  the 
plaintiffs. — This  association  is  not  a  trade  nnion 
or  illegal  body  at  common  law.  There  is  nothing 
illegal  in  its  objects.  The  Movement  is  not  void 
or  voidable  under  sect.  3  of  the  Act  of  1871 : 

Righy  v.  Oonnol,  42  L.  T.  Bep.  139,  141 ;  14  Ch. 
Div.  482,  490. 

Neither  is  it  within  sect.  4  of  that  Act.  This  is 
not  a  proceeding  to  directly  enforce  the  agree- 
ment, but  is  merely  to  prevent  the  asaooation 
turning  the  plaintiffs  out.  Unless  the  proceed- 
ings are  to  enforce  some  rule  which  is  itself  open 
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to  objeotion,  the  Acts  dc  not  apply,  and  the  plain- 
tiffs are  not  seeking  to  enforce  any  mle : 

Bwaina  v.   Wilson,  62  L.  T.  Bep.  309 :  24  Q.   B. 
DiT.  252  ; 

CcUint  T.  Locke,  41  L.  T.  Bep.  292 ;  4  App.  Cas. 
674. 
[OoiiUNS,  L.J.  referred  to  Mineral  Water  Bottle 
fkeehange  and  Trade  Protection  Society  v.  Booth 
(57  L.  T.  Rep.  573;  36  Oh.  Div.  466).]  The  ques- 
tion  of  the  possession  of  property  by  the  associa- 
tion was  considered  by  Sir  George  Jessel  in  Bigby 
V.  Connol  (42  L.  T.  Bep.  139,  140;  14  Ch.  Div. 
482,  487).  There  is  no  restraint  of  trade  here,  as 
a  member  can  resign  at  any  time. 

James  in  reply. 

Lord  AtVKBSTONE,  M.R. — The  main  (question 
raised  in  this  appeal  is  one  of  very  considerable 
importance.  The  learned  jndge  has  granted  an 
injunction  restraining  the  committee  of  the  clear- 
ing honse  from  acting  npon  a  resolntion  whereby 
they  had  expelled  or  terminated  the  membership 
of  we  plaJntifEs — Chamberlain's  Wharf  Limited. 
The  real  question  to  be  determined  is  whether  or 
not,  having  reeard  to  tiao  rules  of  the  association 
and  the  Trade  Union  Acte,  this  is  an  action 
which  can  properly  be  brought.  What  is  this 
association:'  We  are  not  in  any  way  bound 
either  by  a  preliminary  statement  of  the  objecto 
or  by  the  rules.  We  must  take  the  two  things 
togeuier,  and  see  what  the  real  objecto  and 
scope  of  this  association  was;  and,  apart  from 
formal  matters  as  to  notices,  the  amount  of  sub- 
scriptions, and  the  management  of  the  business, 
the  substantial  essence  of  this  association  seems 
to  me  to  have  been  an  arrangement  whereby  under 
rule  11  all  the  members  were  to  agree  to  charge 
for  certain  services  in  respect  of  goods,  such  as 
landing,  bulking,  rent,  and  other  wings,  not  less 
than  a  tariff  of  charges  with  a  maximum  discount 
of  10  per  cent.,  and,  in  order  to  see  that  there  was 
no  evasion  of  that  contract  or  bargain,  there  was 
this  provision  in  mle  11 :  "  No  other  discount,  no 
money  gratuities,  and  no  advantage,  direct  or 
indirect,  shall  be  offered  or  allowed  by  any 
member  or  his  agente  or  employes  to  any  mer- 
chant, broker,  employe,  agent,  or  other  person  in 
connection  with  any  matter  or  thing  in  anywise 
relating  to  the  Tea  Clearing  Honse  agreement." 
Then  there  is  the  very  important  provision  in 
rule  14 :  "  No  subscriber  shall  be  entitled  to  ware- 
house or  deposit  tea  with,  or  employ  in  connection 
with  tea,  any  dock  company  or  tea  warehouse 
keeper  who  is  not  a'member  of  the  clearing  house, 
or  to  purchase  or  sample  any  tea  from  the  ware- 
house of  any  non-member."  Then  comes  rule  15, 
under  which  the  question  actually  arises,  which 
provides  that  any  member  or  subscriber  breaking 
or  failing  to  observe  any  of  the  rules  shall  be 
liable  to  expulsion.  Now,  the  question  which  I 
think  arises  for  determination  is,  Is  this  an 
agreement  in  respect  of  which  the  jurisdic- 
tion of  the  court  is  limited  under  the  Trade 
Union  Acts,  and  are  the  plaintiffs  in  the  pro- 
ceedings which  they  have  taken  asking  for  some- 
thing which  the  Trade  Union  Acts  have  said 
the  court  shall  not  entertain  P  I  think  it  is  im- 
portant that  I  should  first  look  at  the  language 
of  the  two  Acts.  It  is  now,  of  course,  well 
known  that  for  many  purposes  trade  unions 
are  perfectly  lawful  associations,  and  that  there 
are  certain  alterations  in  the  law  as  it  existed 


before  the  Trade  Union  Act  of  1871  by  which 
the  objections  that  could  be  taken  to  tiiem 
were  cut  down.  [His  Lordship  then  read  sects.  3 
and  4  of  that  Act.]  Now,  possibly  there  may 
have  been  some  doubt  as  to  whether  a  aocdeiy 
which  did  impose  conditions  with  regard  to  tbe 
transaction  of  business  was  or  was  not  a  trade 
union  which  led  to  the  passing  of  the  Act  of 
1876,  by  sect.  16  of  which  a  trade  union  is  further 
defined  as  follows:  "The  term  'trade  onion' 
means  any  combination,  whether  temporary  or 
permanent,  for  regulating  the  relations  between 
workmen  and  masters,  or  between  workmen  and 
workm<m,  or  between  masters  and  masters,  or  for 
imposing  restrictive  conditions  on  the  conduct 
of  any  trade  or  business,  whether  such  combi- 
nation would  or  would  not,  if  the  principal 
Act  had  not  been  passed,  have  been  deemed  to 
have  been  an  unlawful  combination  by  reason  of 
some  one  or  more  of  the  purposes  being  in  restraint 
of  trade."  That  Act  is  an  amending  Act  to  the 
Act  of  1871,  and  in  my  judgment  lays  down  that 
nothing  in  that  A«t  shall  enable  proceedings  to 
be  taken  in  order  to  enforce  the  provisions  of 
such  an  agreement.  Now,  I  felt  great  doubt  for 
a  time  on  the  point  taken  by  Mr.  Benshaw  that 
these  proceedings  taken  by  the  plaintiffs  to 
restrain  the  committee  from  turning  them  oat  of 
the  association  did  not  come  within  the  worde 
"direotiy  enforcing"  the  agreement.  Bat  I 
think  they  do.  The  complaint  made  against  these 
plaintiffs  was  that  the  company  had  offered  some 
financial  consideration  to  somebody  contrary  to 
the  terms  of  the  rules  to  which  I  have  called 
attention.  The  result  of  the  decidon  of  Keke- 
wich,  J.  is  that  the  plaintiffs  are  by  the  order 
of  the  court  ordered  to  remain  members  of 
the  association,  and  to  so  remain  for  the  par- 
poses  of  mutual  obligations  which  rest  on 
members  as  long  as  they  are  members.  It  is 
said  the  fact  that  they  could  voluntarily  retire  is 
an  answer  to  the  objection  to  which  I  have 
drawn  attention ;  but  it  is  as  members  that  the 
plaintiffs  invoke  the  jurisdiction  of  the  coart  in 
order  to  have  the  action  of  tbe  committee 
restrained ;  or,  in  other  words,  they  claim  the 
assistance  of  the  court  in  order  to  maintain  their 
position  and  remain  entitled  to  righto  aa  members 
of  this  association  ;  and,  I  think,  looking  at  the 
substance  of  the  matter,  it  is  a  proceeding  to 
enforce  the  agreement  contained  and  embodied  in 
these  roles  to  which  I  have  referred.  I  think  we 
could  not  come  to  any  other  decision  without  to 
a  great  extent  limiting,  I  do  not  say  absolutely 
overruling,  the  judgment  of  the  late  Sir  Greorge 
Jessel  in  Rigby  v.  Connol  (ubt  sttp.),  becanae 
undoubtedly  one  part  of  the  claim  in  that  case 
was  a  claim  by  the  plaintiff  to  remain  a  member 
of  an  association  and  not  to  be  turned  oat, 
whereby  he  became  entitied  to  the  benefite  of  the 
association,  and  Sir  Gleorge  Jessel  did  directty 
decide  that  tbe  sections  of  the  Act  to  which  I 
have  referred  were  fatal  to  the  proceedings  on 
the  ground  that  the  action  was  brought  to  eiuorce 
an  agreement  between  members  of  a  trade  uniom 
"  to  provide  benefits  for  the  members."  True,  in 
that  case  the  question  arose  under  sab-sect.  3  of 
sect.  4  of  the  Trade  Union  Act  of  1871,  but,  if  I 
am  right  in  the  view  I  teke  as  to  the  essence  of 
this  agreement,  I  think  tbe  principle  ought  to  be 
applied  to  proceedings  to  enforce  the  terms  of  an 
agreement  which  is  open  to  the  objection  which 
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comes  within  another  part  of  the  seotion.  Sieaine 
T.  WiUon  (vM  sup.),  which  was  a  decision  of  this 
ootirt,  does  not  purport  to  be  any  anthority  to  the 
contrary,  because  Lord  Lindley  reoognises  Righy 
T.  ConnoJ  (ubt  swp.)  as  being  a  case  in  which  the 
piiuntiff  was  not  entitled  to  relief  on  the  ground 
that  an  action  cannot  he  maintained  indepen- 
dently of  the  authority  given  by  the  section, 
and  proceeds  to  point  out  that  in  the  case 
before  him  the  rights  of  the  plaintiff  depended 
on  mleB  and  regulations  which  were  undoubtedly 
for  an  object  c^uite  outside  the  Trade  Union 
Acts  and  were  in  no  way  tainted  by  the  enact- 
ments of  the  Trade  Union  Acts,  and  that  tiie 
objection    that   certain  of    the  rules  might  be 

rto  objection  did  not  apply  to  the  main 
.  ;t  and  scope  of  the  association  of  which 
tlte  plaintifl  was  seeking  to  obtain  the  benefit.  I 
tiieiefore  come  to  the  conclusion  that,  whether  or 
not  this  agreement  with  this  association  may  or 
may  not  be  open  to  objection,  although  I  take 
the  view  that  it  is  not  for  all  purposes  void,  it  is 
one  of  those  agreements  which  the  court  has  no 
jurisdiction  to  enforce,  and  that  the  mun  objec- 
tion that  has  been  taken  to  the  proceedings  of  the 
plaintiffs  ought  to  be  sustained.  I  do  not  pro- 
pose to  go  into  the  other  matters.  I  do  not  want 
to  bethought  to  express  an  opinion  that  the  jadg- 
ment  of  Kekewich,  J.  was  right.  But  I  am  not 
prepared  to  say  that  if  there  had  been  nothing  in 
the  case  except  the  question  whether  or  not  the 
plaintiff  had  bad  sufficient  notice  and  had  been 
Bnfficiently  heard,  that  on  an  interlocutory  appli- 
cation I  should  have  thought  he  was  wrong  in 
maintaining  the  itatia  quo,  but  it  is  not  necessary 
for  me  to  deal  with  that,  because  I  think  there  is 
an  objection  which  lies  at  the  root  of  the  whole  of 
these  proceedings,  and  that  this  case  is  one  of  the 
matters  in  which  the  court  cannot .  properly 
exercise  any  jurisdiction.  For  the  same  reason 
I  do  not  go  into  the  question  whether  or  not  the 
court  would  have  had  jurisdiction  to  decide  the 
case  on  the  ground  that  there  was  a  small  sum  of 
money  to  which  the  plaintiffs  would  have  beoi 
entitled  if  they  had  remained  members  of  the 
association.  I  only  say  I  think  the  question 
with  which  I  have  dealt  is  fatal,  and  that  it  lies 
at  the  root  of  the  whole  of  these  proceedings, 
and  that  the  action  ought  not  to  be  allowed  to 
goon. 

BiQBT,  L.J. — ^With  reference  to  the  interpre- 
tation of  the  Trade  Union  Acts  as  applied  to 
this  case,  I  agree  with  what  the  Master  of  the 
Bolls  has  said,  and  to  me  it  appears  that  that 
closes  any  further  discussion  on  the  question. 
The  court  can  no  more  enter  upon  any  discussion 
here  with  regard  to  the  proceedings  of  this 
society  than  it  could  if  it  were  a  totally  illegal 
society  from  beginning  to  end.  I  do  not  say 
that  it  is  one  of  course;  but  certain  societies 
are  by  the  Act  placed  in  such  a  position  that 
the  court  cannot  interfere.  What  has  happened 
here  is  really  this:  The  plaintiff  company  says 
the  committee  is  acting,  or  purporting  to  act, 
iinder  certain  rales  which  are  illegal  no  doubt, 
bat  under  them  the  committee  have  turned  them 
out ;_  and  they  are  endeavouring  to  get  the  court 
to  give  a  decision  upon  them.  The  court  cannot 
do  SO;  it  has  no  jurisdiction  to  look  at  those 
ndes.  Therefore  1  do  not  intend  to  discuss  at 
all  what  might  have  taken  place  under  a  totally 
different  state  of  circnmstances.    I  say  under  the 
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present  state  of  things  the  court  has  no  juris- 
diction to  consider  the  matter,  and  ought  to 
dismiss  the  application. 

Collins,  L.J. — I  am  of  the  same  opinion.  I 
think  when  the  rules  are  read  as  a  whole,  not 
only  having  regard  to  the  initial  statement 
of  the  objects  but  to  the  machineiy  by 
which  these  objects  are  to  be  carried  ont, 
it  is  perfectly  clear  that  this  society  is  a 
society  that  oomes  under  the  definition  of  sect.  16 
of  the  Trade  Union  Act  Amendment  Act  1876 
— viz.,  "any  combination,  whether  temporary 
or  permanent  .  .  .  for  imposing  restxictive 
conditions  on  the  conduct  of  any  trade  or  busi- 
ness." The  rules  appear  to  me  to  be  merely 
technical,  dealing  with  tiie  conditions  of  admission, 
meetings,  and  so  on,  until  you  come  to  rules  10, 
11,  and  14,  of  whidi  the  principal  is  rule  11, 
which  really  defines  the  true  object  of  the  society, 
inasmuch  as  it  is  the  rule  which  defines  what  has 
to  be  done  by  the  members  when  they  have 
brought  themselves  together,  and  that  rule 
obivously  in  my  judgment  falls  within  the  defini- 
tion which  I  have  just  read.  That  being  so,  we 
are  at  once  confronted  with  the  prohibition  of  the 
Trade  Union  Act  1871,  and,  without  differing  in 
the  slightest  degree  from  anything  which  has 
been  said  by  my  Lord  or  my  learned  brother, 
I  think  this  particular  case  does  fall  in  terms 
within  the  very  point  decided  in  Rigby  v.  Connol 
{ubi  sup.),  because  these  rules  do  contain  a  clause 
whereby  any  surplus  shall  be  in  the  discretion  of 
the  committee  either  divided  amongst  all  the 
members  in  proportion  to  their  subscriptions  or 
retained  and  invested  in  such  manner  as  they 
shall  think  fit.  A  gentleman  who  has  been 
expelled  from  the  society  and  who  claims  to  be 
put  back  again  does,  I  think,  claim  a  benefit,  and 
comes  within  the  very  words  of  Sir  G«orge  Jessel 
in  that  case.  He  said  (42  L.  T.  B«p.  141 ;  14  Ch. 
Div.  480) :  "  I  am  satisfied  that  the  agreement 
contained  in  the  rules  is  an  agreement  to  provide 
bmiefits  for  members,  and  tiiat  if  I  decide  in 
favour  of  the  plaintiff,  I  direotiy  enforce  that 
agreement  because  I  dedare  him  entitied  to 
participate  in  the  property  of  the  union,  and  the 
only  property  they  have  is  their  snbsoriptions 
and  nnes,  and  I  restrain  the  society  from  pre- 
venting tiiat  participation."  It  seems  to  me 
that  the  actuEil  facte  here  bring  the  case  within 
these  words.  Therefore  it  is  clearly  one  of  those 
claims  which  this  court  cannot  enforce.  I  agree, 
therefore,  tiiat  this  appeal  must  be  allowed. 
Solicitors :  BoUii  and  Sons  ;  'Druoea  and  Atlee. 


July  5  and  10. 

(Before  Lord  Alyesstone,  M.B.,  RiasT    and 

Collins,  L.JJ.) 
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APPEAL  FBOM  THB  FALATINB  C01TBT  OF 
LANCASTBB. 

Will — Construeiion — Trust  for  aooumidation  — 
Tuienty-one  years  exceeded— Persons  ^entitted  to 
surplus  income — Intestacy — TheUusson  Act  (39 
A  40  Geo.  3,  0. 98). 

A  testator  gave  his  estate  to  trustees  upon  trust  to 
pay  the  income  to  his  brother  during  his  life ; 
and  after  his  death  the  testator  directed  the 
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inuiee*  to  hold  his  iruit  estate  vpon  trust  out  of 
(he  income  to  pay  an  annuity  of  2001.  to  K.,  arid 
directed  the  sitrplus  income  of  his  trust  estate  to 
aeoumulaie  until  the  death  of  K. ;  and  si^eet 
and  wifhoui  pryudiee  to  the  trusts  and  pro- 
visions (foresaid  he  directed  his  trust  estate  to 
be  held  upon  trust  for  the  children  of  K.,  and  in 
default  of  her  chiMren,  stibjeet  and  vrithout  pre- 
judice to  the  trusts  and  provisions  aforesaid,  upon 
trust  after  the  death  of  the  survivor  of  his 
brother  a/nd  K.  and  the  failure  of  her  issue,  as  to 
one-third  for  his  cousins,  and  as  to  two-thirds  for 
a  ehariiy. 

The  testator  died  in  1877,  and  his  brother,  who 
was  his  heir-at-law  and  sole  next  of  kin,  died  in 
1878. 

K.  urns  married  and  was  ffly-fowr  years  of  age, 
and  had  never  had  any  ahUaren. 

The  surplus  income  was  aeeumuJated  after  the 
death  of  the  brother  until  1898,  when  further 
aoeumulation  was  forbidden  by  the  TheUiuson 
Act. 

Held,  there  was  an  iniesiacy  as  to  the  aoeumula- 
tionsfrom  the  end  of  twenty -one  years  from  the 
testator's  death  to  the  death  ofK. 

Held,  also,  that  the  estate  was  not  distributable 
dunng  K.'s  life. 

Held,  also,  that  the  words  "  trust  esUUe  "  included 
the  accumulations  of  income  doion  to  1898,  and 
that  the  charity  and  testator's  cousins  were 
entitled  to  them. 

WeatheraUv.  Thombni^h  (39  L.  T.  Bep.  9;  8  Ch. 
Div.  261)  followed. 

Wharton  v.  Masterman  (72  L.  T.  Bep.  431 ;  (1895) 
A.  C.  186)  distinguithed. 

JoBKPH  Tbayts  by  his  will,  dated  the  5tb  Nov. 
1877,  after  bequeathing  some  small  legacies,  gave 
aU  and  every  nis  estates  and  efCeote  whatsoever 
and  wheresoever  to  his  trustees  upon  tmst  to  pay 
ont  of  the  clear  rents  and  income  of  his  "  trnst 
estate  "  nnto  Nanny  Frost  during  her  natural  life 
a  weekly  sum  of  12.  lOs.,  and  subject  thereto  upon 
tmst  to  pay  the  clear  rente  and  income  of  his 
tmst  estate  unto  his  brother  E.  G.  Travis  during 
his  life ;  and  after  his  decease  the  testetor  directed 
that  his  trustees  should  hold  his  trust  estate  upon 
trust  to  pay  out  of  the  clear  rente  and  income 
thereof  an  annuity  of  2001.  to  his  niece  Kate 
Gtreatorex  (the  daughter  of  E.  C.  Travis)  during 
her  life.  And  the  testetor  directed  that  the 
surplus  income  of  his  trust  estate  should  accumu- 
late and  be  invested  xintil  the  death  of  his  said 
niece; 

And  aabjeot  and  withoat  pTejndioe  to  the  tnuts  and 
provimona  aforesaid  my  trust  estate  aball  be  held  upon 
tmst  for  all  and  every  the  ohildron  or  child  of  my  said 
niece.  .  .  .  And  in  case  there  ihall  be  no  child  of  my 
■aid  nieoe  .  .  .  then  aabjeot  and  without  prejudice 
to  the  tauta  and  proviuons  aforeeaid  my  trust  estate 
aball  after  the  death  of  the  survivor  of  them  of  my  said 
brother  and  nieoe  and  the  failure  of  issue  of  my  said 
niece  as  aforesaid  be  held  upon  trust  to  raise  out  of  my 
trnat  estate  the  anm  of  3001.  and  pay  the  same  to  Sarah 
Beakett.  ...  As  to  one-third  part  or  share  of  my 
trust  estate  the  same  shall  be  held  upon  trust  for  my 
oouainB.  .  .  .  And  as  to  the  remaining  two  one- third 
parts  or  shares  of  my  trust  estate  the  same  shall  be  held 
upon  trust  for  the  trustees  for  the  time  being  of  the 
Oldham  Blue  Coat  School  to  be  applied  to  the  pnrpoaea 
of  that  institution. 

And  the  testetor  directed  that  the  said  twoone- 
tiiird  parte  or  Bharee  of  his  trust  estate  intended 


for  the  Oldham  Blue  Coat  School  should  be  pud 
ezolnsiTely  ont  of  such  part  of  his  personal  eeteto 
as  he  oonld  lawfully  bequeath  for  ohariteble 
porposes. 

The  testetor  died  on  the  10th  Dec.  1877,  leaving 
E.  C.  Travis  his  heir-at-law  and  sole  next  of  kin. 

E.  G.  Travis  died  on  the  13th  April  1878,  and 
by  his  will  gave  to  trustees  all  his  real  and  per- 
sonal eetete  upon  certain  truste  therein  deolajred, 
the  present  trustees  being  C.  J.  Hall  and  J.  B. 
Gret^rex. 

Since  the  death  of  E.  C.  Travis  the  residue  of 
the  income  arising  from  the  trust  estete  of  the 
testetor,  after  payment  of  the  annuities  to  Nanny 
Frost  and  Kate  Greatorex,  had  been  accumu- 
lated, and  such  aooumulationa  on  the  10th  Deo. 
1898  amounted  to  the  sum  of  12,8482.  17s.  5d. 
On  that  date  twenty-one  years  from  the  death 
of  the  testetor  expired,  and  under  the  pro- 
visions of  the  Thellusson  Act  the  suii)ln8  income 
could  not  lawfully  be  further  accumulated. 

Kate  Greatorex  was  the  wife  of  J.  B.  Greatorex. 
She  was  fifty-four  years  old,  and  had  never  had 
any  children. 

On  the  2nd  Feb.  1899  Nanny  Frost  and  J.  B. 
Greatorex,  the  present  trustees  of  the  will  of 
Joseph  Travis,  presented,  as  plaintiffs,  an  origi- 
nating petition  pursuant  to  Order  XLVIII.,  r.  3, 
of  the  Bnles  of  the  Palatine  Oourt  of  Lancaster, 
the  defendanto  being  Kate  Greatorex,  C.  J.  Hall 
(the  other  trustee  of  the  will  of  G.  J.  Travis), 
John  Travis  (a  cousin  of  Joseph  Travis,  and 
appointed  to  represent  other  cousins),  and  the 
fcrusteea  of  the  Blue  Goat  School,  asking  that  the 
following  questions,  amongst  others,  might  be 
determined :  (a)  Who  were  now  entitled  to  the  sum 
of  12,8482.  17s.  5d.,  the  accumulations  of  surplus 
income  of  the  trust  estete  of  J.  Travis  from  the 
death  of  E.  G.  Travis  up  to  the  10th  Deo.  1898 ; 
(b)  who  were  entiUed  to  the  surplus  income  of  his 
estete  from  the  10th  Dec.  1898  P  and  (c)  whether 
under  the  circumstances  the  capital  oi  the  trnst 
estete,  after  providing  for  the  payment  of  the 
annuities  of  12.  lOg.  a  week  and  2002.  a  year,  and 
tiie  legacy  of  3002.,  was  immediately  distnbuteble  P 

Hall,  y.G.  held  that  the  words  "  tmst  estete  " 
in  the  will  included  not  only  the  original  tmst 
estete,  but  also  any  accumulations  from  the  death 
of  E.  G.  Travis  to  the  end  of  the  twenty-one 
years  from  the  death  of  the  testetor ;  that  there 
was  an  intestacy  as  to  the  surplus  income  from 
that  time  until  the  death  of  Kate  Greatorex ; 
and  that  none  of  the  capital  was  now  dia- 
tributeble. 

From  this  decision  the  trastees  of  the  Oldham 
Blue  Goat  School  appealed  and  asked  that  it  miffht 
be  declared  that,  subject  to  making  provision  for 
the  annuities  of  12.  lOs.  and  200Z.  and  the  legacy 
of  3002.,  the  said  sum  of  12,8482.  as  well  as  the 
capital  of  the  tmst  estete  and  the  surplus  income 
thereof  from  the  10th  Dec.  1898  were  now  divisible 
amongst  the  persons  entitled  to  the  teatatoi^s 
trust  estete  in  the  event  of  there  being  no  ohild  of 
Kate  Greatorex. 

The  trustees  of  the  will  of  E.  0.  Travis  pre- 
sented a  oro8s-ap|)eal  asking  for  a  declaration 
that  the  accumulations  amounting  to  12,8481.  were 
undisposed  of  by  the  wilL 

Levett,  Q.O.  and  T.  Clarkson  for  the  appellants. 
— The  effect  of  the  TheUnsson  Act  is  to  insert  in 
the  will  a  direction  to  accumulate  for  twenty-one 
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years  only  from  the  testator's  death.  Then  the 
persons  mtiniately  entitled  to  the  reddne  have 
the  light  to  have  thnr  shares  paid  immediately, 
snhject  to  the  annuities  and  legaoy  being  provided 
for: 

Saitnden  v.  Vavtier,  4  Beav.  115  ; 

Wharton  t.  Ha$t0rman,  72  L.  T.  B«p.  431 ;  (1895) 
A.  0.  186; 

Harhin  v.  Matttrman,  78  L.  T.  B«p.  591 ;  (1898) 
1  Ch.351. 

The  Yioe-GhanceUor  considered  the  case  was 
governed  by  Talboi  v.  Jevera  (L.  Bep.  20  Eq.  255) 
and  WeaiheraU  v.  Thomburgh  (39  L.  T.  Bep.  9 ; 
8  Ch.  Siv.  261).  Bnt  if  they  go  as  far  as  he 
thop^ht  they  did,  they  are  inconsistent  with  the 
decision  of  the  Hoase  of  Lords  in  Wharton  v. 
Masterman  {ubi  sup.).  The  niece  being  over  fifty- 
fonr  years  of  age  and  never  having  had  any 
ciuldran,  the  fund  wiU  be  dealt  with  as  provided 
in  the  will  in  the  case  of  the  failure  of  her  issue  : 

Be  Hoelring;  MiehM  v.  Loe,  79  L.  T.  Bep.  164; 
(1898)  a  Ch.  567; 

Be  Lowman;  Devenieh  T.Petter,  72  L.  T.  Bep.  816  ; 
(1895)  aCh.S48. 

Warrington,  Q.O.  and  Maherley  iot  the  repre- 
sentatives of  £.  C.  Travis. — In  consequence  of  the 
provisions  of  the  Thellusson  Act,  at  the  end  of 
t«renty-one  years  from  the  death  of  the  testator 
there  is  an  intestacy  as  to  the  surplus  income 
antil  the  death  of  the  annuitant  Kate  Greatorex. 
Nothing  is  given  to  the  appeUants  until  her 
death: 

TdXbot  V.  Jnen  {vbi  *wp.) ; 

WaatheraXl  v.  ThonHmry  (uM  *wf.). 

The  case  of  Wharton  v.  Masterman  {iihi  sup.)  is 
distinguishable,  and  does  not  apply  here.  Lord 
Davey  said  (72  L.  T.  Bep.  435 ;  (1895)  A.  C.  200) : 
"I  am,  therefore,  of  opinion  that  there  is  no 
effective  direction  for  accumulation  of  any  part  of 
the  surplus  income  in  this  will,  and,  therefore,  the 
Thellusson  Act  has  no  application  to  it."  Yoid 
aooomnlations  do  not  belone  to  the  residuary 
legatees,  bat  are  undisposed  (n.  The  Thellusson 
Act  does  not  operate  to  alter  any  disposition  made 
by  the  testator,  except  bis  direction  to  accumulate, 
and  that  is  struck  out,  but  the  remainder  of  the 
will  remains  as  before : 

£yre  v.  Martdan,  2  Keene,  564,  574. 

As  to  the  cross-appeal.  There  is  an  intestacy  as 
to  the  accumulated  fund.  The  words  "tmst 
estate "  in  the  will  refer  to  the  corpus  at  the 
death  of  the  testator.  They  do  not  include  any 
iooome  or  accumulations  of  income. 

AsOmry,  Q.G.  and  G.  H.  Norrie,  for  Eate 
Greatorex,  referred  to  the  judgment  of  Ghitty, 
L.J.  in  Be  Hocking ;  Michell  v.  Loe  (79  L.  T.  Bep. 
170;  (1898)  2  Ch.  672) ; 

Be  Dawson ;  Johnston  t.  HM,  59  L.  T.  B^.  725  ; 

39  Ch.  Div.  155  j 
McDonald  t.  Bryce,  2  Keene,  276 ; 
Cowitesa  of  Bective  v.  Hodgson,  10  H.  L.  Cas.  656. 

A.  Grant  for  the  testator's  cousins. 

J.  A.  Tweedale  for  the  trustees  of  the  will. 

iierett,Q.G.  in  reply.  Cur.ado.vuU. 

July  10. — ^Lord  Aiybbbtohe,  M.B. — ^This  is 
an  appeal  from  the  judgment  of  the  Yioe-Chan- 
oeUor  of  the  Palatine  Gourt,  and  raises  two 
questions,  the  first  rather  an  important  one  as  to 


the  application  of  a  general  principle,  and  the 
second  on  the  construction  oi  a  will.  It  is  the 
will  of  a  Mr.  J.  Travis,  dated  the  5th  Nov.  1877. 
A  life  estate  was  given  to  his  brother  E.  0. 
Travis.  Then  an  annuity  of  200Z.  a  year  was 
given  to  Kate  Greatorex,  a  niece,  and  the  will 
then  contained  a  clause  upon  which  the  first 
question  arises,  that  the  surplus  income  of  the 
tmst  estate  should  accumulate  and  be  invested 
until  the  death  of  the  niece,  Kate  Greatorex,  and 
then  it  should  be  held  for  the  children  of  the 
niece,  and  failing  children  should  go,  as  to  one- 
third  to  some  cousins,  and  as  to  two-thirds  to  a 
charity.  It  is  arsaed  in  this  case  tihat  Kate 
Greatorex  has  reached  the  age  when  the  court 
would  assume  that  there  is  no  possibility  of  issue. 
Under  those  circumstances  the  question  arises  as 
to  who  are  the  persons  entitled  to  the  income 
during  the  life  of  Kate  Greatorex.  It  is  not 
denied  that  the  Thellusson  Act  applies  so  that 
tlie  direction  to  accumulate  beyond  the  period 
of  twenty-one  years  cannot  operate.  The  two 
points  that  arise  are  first  with  reference  to 
the  accumulation  of  the  income  between  the 
expiration  of  the  twenty-one  years,  which  expired 
in  Sec.  1898,  and  the  death  of  Kate  Greatorex, 
which  has  not  occurred ;  and  the  second  question 
raised  by  the  cross-appeal  is  as  to  the  accumula- 
tions prior  to  the  expiration  of  the  twenty-one 
years.  In  my  opinion  the  judgment  of  the  v  ice' 
Ghancellor  is  right  upon  both  pointe.  He  has 
decided  that  the  chanty  is  entitled  to  two-thirds 
of  the  accumulations  up  to  the  end  of  the  twenty- 
one  years.  He  has  decided  that  there  is  an 
intestacy ;  that  the  next  of  kin  ai-e  entitled  to  the 
surplus  income  from  the  time  of  the  expiration 
of  the  twenty-one  years  during  the  life  of  Mrs. 
Greatorex.  Now,  the  question  mav  be  steted  to 
my  mind  in  this  way :  Has  there  been  a  gift  to 
the  charity  and  to  the  cousins  of  the  surplus  income 
during  the  whole  period,  or  is  there  a  period 
during  which  there  has  been  no  gift  of  the 
accumulated  income  P  Has  there  been  a  gap 
between  the  expiration  of  the  twenty-one  years 
and  the  death  of  the  annuitant,  during  which 
the  intention,  as  expressed  in  the  will,  to  sive  the 
income  to  the  person  ultimately  entitled  does  not 
take  effect?  I  think  the  case  is  practically 
governed  upon  this  point  by  the  decision  of  this 
court  in  WeaihercM  v.  ifhomburgh  (ubi  enp.). 
The  facte  in  that  case  ot  course  were  not  exactly 
the  same,  but  the  principle  is  better  expressed 
than  I  can  express  it  by  James,  L.J.  There  was 
there  a  direction  to  accumulate  for  too  long  a 
period,  and  the  question  was  whether  the  person 
entitled  was  to  be  treated  as  being  entitled  to  the 
accumulations  between  the  end  of  the  period  of 
twenty-one  years  and  the  subsequent  date,  and 
James,  L.J.  said  this :  "  He  direcits  that  the  capital 
and  the  accumulations  shall  not  be  divided  till 
the  death  of  his  wife,  so  that  if  he  made  no  distri- 
bution of  the  surplus  income  of  the  twenty-one 
years  and  his  wife  was  still  alive  there  would  have 
been  a  gap  as  to  the  intermediate  income  till  the 
death  of  his  wife.  Who,  then,  would  be  entitled 
to  that  income  P  I  am  of  opinion  that  Thomas 
Messiter  is  not  the  residaaiT'  legatee  under  the 
vill."  That  is  the  person  who  would  be  in  the 
position  of  the  chanty  here.  "  He  is  only  resi- 
dnaiv  cestui  que  trust  in  remainder  after  the 
death  of  the  wife  of  the  particular  fund,  and 
there  is  nothing  in  the  Thellusson  Act  to  give  the 
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accnmulatioiis  to  him.     There  is  no  gift  of  the 
snrploB  income  to  any  person  whatever  until  the 
death  of  the  wife.    The  testator  has  divided  the 
enjoyment  of  his  property  into  two  parts,  some- 
thing to  be  enjoyed  Mfore  and  something  to  be 
enjoyed  after  the  death  of  his  wife.    Aocnmola- 
tions  which  fail  nnder  the  Thellusson  Act  must 
be  treated  in  the  same  way  as  a  gift  which  fails 
under  the  Mortmain  Act.    It  has  never  been  held 
that  property  that  is  set  free  by  the  operation  of 
the  Mortmam  Act  will  accrue  for  the  benefit  of 
the  persons  entitled  in  remainder.    It  is  the  same 
as  if  the  testator  had  only  directed  accumulation 
for  twenty-one  years,  and  had  said  nothing  as  to 
the  income  after  that  time  till  the  death  of  his 
wife."    It  is  obvious  from  the  reading  of   that 
passage  that  it  exactly  represents  the  question 
raised  in  this  case,  and  answers  it  in  a  way  which 
seems  to  me  would  be  binding  upon  this  court  if 
nothing  has  subsequently  happened  to  orerrule 
that  decision.     It  was  contended  by  Mr.  Levett 
that  the  view  that  I  am  suggesting,  and  which  is 
founded  upon  that  judgment,  was  inconsistent 
with  the  case  which  is  reported  in  the  House  of 
Lords  under  the  name  of  Whewton  v.  Maaterman 
{ubi  sm>.).    In  the  first  place,  I  would  point  out 
that  Lord   Davey    and    the    other    Lords    who 
addressed  the  House  undoubtedly  had  not  the 
least  intention  of  overruling  WeatheraU  v.  Thom- 
hurgh  (ubi  tup.).    Lord  Davey  cites  it  at  the  end 
of  his  judgment,  and  distinguishes  it  from  the 
case  wMch  was  before  the  House,  but  I  think  the 
real    answer   is  probably   that   in    Wharton  v. 
Mastermtm  (ubi  8ttp.)  or  Harbin  t.  Mcuterman 
(ubi    «up.)    the    persons    who  were   entitled    to 
the  annuities  had  no  interest  whatever  in  the 
surplus,  and  therefore  there  was  not  any  direc- 
tion,  so    to  speak,    to    accumulate    except    for 
the  benefit  of  the   person  who  was   to    become 
entitled,  and  therefore  the  principle  of  Saunders 
y,   Yauiier  (ubi  sup.)  applied.    There  being  no 
interest  of  the  annuitants  in    the  surplus,  the 
persons  entitled  became  entitled  to  the  surplus, 
and,  therefore,  the  acoumulation  for  them  being 
directed  for  too  long  a  period,  they  were  entitled 
to  come  to  the  court  and  say  it  ought  to  be 
theirs  at  the  end  of  the  twenty-one  years.    I 
think  Wharton  v.  M€uterjnan  (ubi  sup.)  in  no 
way  intended  to  or   did  overrule  the   case  of 
WeatheraU  v.  Thombmvh  (ubi  sup.),  and  that  in 
the  same  way  as  in  WeatheraU  v.  Thomburgh, 
where  the  coiu-t  came  to  the  conclusion  that  there 
was  no  direction  on  the  face  of  the  will  as  to  what 
was  to  be  done  with  the  income  between  the  end 
of  twenty-one  years  and  the  death  of  the  tenant 
for  life — in  other  words,  that  the  beneficiary  was 
not  intended  to  be  given  the  income  until  after 
the  death   of   the  wife — we  must  also  in   this 
case  hold  that,  with  regai-d  to  the  accumulated 
income  between   the  expiration   of    twenty-one 
years    and    the   death   of   Mrs.  Greatorex,  the 
cousins  and  the  charity  are  not  entitled  to  that 
income.    The  second  point  which  was  involved 
in  the  cross-appeal  turned  upon  the  words  of  the 
wilL    It  appears  that  in  several  parts  of  the  will 
the  testator  spoke  of  his  "  trust  estate,"  but  in 
the  clause  by  which  he  directed  the  accumula- 
tion he  used  the  words  "the  surplus  income  of 
my   trust  estate    shall    accumulate  and  be  in- 
vested."   Then  he  went  back  to  the  expression 
"  trust  estate,"  and  we  were  asked  to  come  to  the 
conclusion  that  he  intended  to  draw  a  distinction  1 


between  the  trust  estate  and  the  income  of  the 
trust  estate,  and  that  therefore  the  destination  of 
the  accumulations  of  that  income  during  the 
lawful  period  was  unprovided  for — in  other  words, 
that  it  did  not  form  part  of  the  gradually  growing 
trust  estate,  but  it  must  be  taken  that  the  charity 
was  only  entitled  to  have  the  original  trust  estate 
without  the  accumulations.  I  think  that  is  going 
too  far.  I  do  not  say  such  a  thing  might  not  be 
expressed  in  the  will,  but  I  think  it  would  require 
vei7  clear  language  indeed  to  express  it,  and  I 
think  when  we  look  at  this  will  the  language 
does  not  enable  us  to  draw  that  distinction.  I 
think  the  testator  intended  to  direct  the  accumu- 
lations of  the  income  for  the  period  which  he  con- 
templated by  the  will — viz.,  the  lifetime  of  Mrs. 
Greatorex — after  payment  of  the  annuities,  to 
form  part  of  the  trust  estate.  I  think  the  Tioe- 
Chancellor  was  quite  right  in  giving  to  the 
cousins  and  the  trustees  of  the  charity  the 
accumulations  up  to  the  period  when  the  ac- 
cumulations are  lawful  by  the  statute.  For  these 
reasons  I  am  of  opinion  that  both  appeals  should 
be  dismissed. 

BiOBT,  L.J. — ^I  am  of  the  same  opinion.  As  to 
the  point  raised  on  the  main  appeal,  the  moment 
it  was  stated  to  the  court  I  was  of  opinion,  sub- 
ject, of  course,  to  anything  that  might  be  shown 
to  the  contrary,  that  it  had  been  decided  by  this 
court  in  WeatheraU  v.  Thomburgh  (uhi  sup.),  and 
I  am  still  of  that  opinion  after  hearing  the  argu- 
ments that  have  oeen  urged  to  the  contrary. 
Unless,  therefore,  that  case  can  be  treated  as 
overruled,  it  seems  to  me  that  it  binds  us  com- 
pletely. The  case  of  Harbin  v.  Masterman  (ubi 
sup.)  or  Wharton  v.  Masterman  (ubi  sup.)  in  the 
House  of  Lords  has  been  cited  as  inconsistent 
with  the  decision  of  WeatheraU  v.  Thomburgh. 
In  my  opinion  there  is  not  the  slightest  incon- 
sistency, and  there  is  not  in  the  case  of  Harbin  v. 
Masterman  anything  at  all  to  raise  the  question 
that  was  raised  and  decided  in  WeatheraU  v. 
Thomburgh,  and,  even  if  there  had  been  some 
expressions  of  disapproval,  I  do  not  think  it  would 
have  been  right  to  treat  such  expressions,  which 
would  have  been  mere  obita  dicta,  as  overruling 
the  decisions  of  the  Court  of  Appeal  in  WeatheraU 
V.  Thomburgh,  but  in  fact  there  is  no  such  thing 
as  a  dictum.  In  that  case  there  were  vested 
interests  in  the  claimants,  vested  interests  post- 
poned only  for  the  sake  of  the  enjoyment  of  other 
interests,  but  absolutely  vested  interests,  and  a 
direction  that  the  income  should  accumulate.  As 
Lord  Davey  put  it,  there  was  no  effective  direction 
for  accumulation  at  all,  and  the  Thellusson  Act 
did  not  come  in  in  any  way,  because,  after  the 
period  that  would  have  been  lawful  under  the 
Thellusson  Act,  the  gift  was  of  the  income  to  the 
persons  who  had  a  vested  interest ;  that  is  to  say, 
there  was  no  breach  of  the  Thellusson  Act  in  any 
way,  and,  the  persons  being  absolutely  entitled  to 
the  income,  there  was  no  rule  of  law  which  would 
take  it  from  them.  As  to  the  second  point.  There 
is  a  direction  for  the  accumulation  of  the  surplus 
income  of  the  trust  estate  during  the  life  of  the 
annuitant  and  no  vested  interest  in  anyone,  only 
contingent  interests  which  might  or  might  not 
take  effect.  In  law  we  have  to  treat  them  as  con- 
tingent to  this  day,  because  there  is  no  rule  of 
law  which  says  that  you  must  assume  that  a  lady 
of  a  certain  age  will  never  have  children,  only  the 
courts  in  administering  the  estate  have  taken  this 
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•B  a  guide;  but  the  interests  here,  whichever  of 
them  take  effect,  are  contingent  interests — one 
contingent  on  tjiere  being  children  (*of  Mrs. 
Greatorez,  and  the  other  contingent  m>on  there 
being  a  total  failure  of  her  issue.  Now,  I  must  ask 
myself.  What  does  the  testator  mean  by  directing 
accnmalation  and  not  considering  the  Thellasson 
Act  at  all  P  Did  he  intend  to  die  intestate  as  to 
those  accnmnlations  P  I  say  with  the  Master  of 
the  Rolls  such  a  thing  may  be  proved  by  the 
will,  but  it  is  not  by  a  nice  examination  of  the 
particular  phrases  that  he  has  made  use  of  in  one 
part  or  another  that  yon  can  arrive  at  that  con- 
clusion. There  is  a  strong  presumption  that  he 
intended  to  dispose  of  the  accumulated  surplus 
of  income  in  the  same  manner  as  he  disposed  of 
that  capital ;  and,  looking  carefully  through  the 
will,  I  mid  nothing  at  all  that  would  induce  me 
to  dilEer  from  that  prima  fcusie  case.  It  follows, 
therefore,  that  though  we  have  applied  the 
Thellasson  Act  to  prevent  the  accumulations 
after  the  twenty-one  years  allowed  by  the  Act 
because  we  are  bound  to  do  it,  and  we  have  con- 
duded  that  the  next  of  kin  take  the  surplus 
income  because  he  was  endeavouring  to  form  a 
fund  in  a  way  that  was  illegal  and  failed  in  that ; 
yet  as  to  the  surplus  income  during  the  twenty- 
one  years,  that  will  go  to  the  persons  who  take 
nltimatelv  the  capital  of  the  estate.  The  result 
is  that  tne  Yice-Chancellor's  judgment  on  both 
these  points  is  to  be  supported,  and  it  will  follow 
that  the  apx>eal  is  dismisced  and  that  the  cross- 
appeal  is  also  dismissed. 

Collins,  L.J. — ^I  am  of  the  same  opinion  on 
the  game  grounds. 

^Solicitors :  for  the  appellants,  Butk,  Mellor,  and 
NorrU,  atrants  for  Slater,  Heelia,  and  Co.,  Man- 
chester; for  the  respondents,  Pritchard,  Engle- 
pm,  and  Co.,  agents  for  Boote,  Edgar,  and  Co., 
Manchester  ;  Tweedale,  Sons,  and  Lees,  Oldham. 


HIGH    COURT    OF  JUSTICE. 

OHANCEKY  DIVISION. 

July  9,  10,  and  11. 

(Before  Fabwbll,  J.) 

Attobnbt-Genbsax  v.  Babebb.  (a) 

Local  government — Highway  authority — Tramioay 

trouing — Nuisance — Sanction    qf    authority — 

Boideiue—Injvmctian. 
The  toil  of  roadi  is  vested  in  a  kighway  authority 

simply  to  the  extent  necessary  for  the  purpose  of 

preserving  and  maintaining  and  using  them  as 

roads.      A.  highway  authority   has  no    general 

power  to  break  up  a  road ;  so  that 
Permission  given  by  a  highway  authority  for  a 

tramway  to  cross  a  highway  is  of  no  effect  when 

in  the  opinion   of  the  court  the  crossing  is  a 

nuisarice. 
Semble,  otherunse,  if  no  nuisance  is  proved. 
Matson  v.  Baird  (39  L.  T.  Bep.  304  ,•  3  App.  Cas. 

1082)  distinguished. 
The  principles  upon  which  the  court  proceeds  to 

discover  whether  or  not  a  nuisanee  has  been  com^ 

mitted  on  a  highway  explained. 
Where  the  relatorsjoin  the  Attomey-Oeneral  as  co- 

(•)  Bepoited  1)7  Stsbbt  Davit,  Baq.,  BuT\»tiet-tLt-ls,w. 


plaintiffs  they  are  entitled  on  proof  of  special 
damage  to  an  injunction  in  their  own  right, 
although  they  could  not  have  succeeded  if  the 
Attomey-Oeneral  had  not. 

This  was  an  action  whereby  the  Attorney- 
General,  at  the  relation  of  William  Norman 
Greenwood,  Harold  Greenwood,  Percy  Greenwood, 
and  Oscar  Greenwood,  and  the  relators  as  plain- 
tiffs, sought  a  mandatory  injunction  to  compel 
the  defendants,  James  Barker  and  Joseph  Haigh, 
to  remove  the  rails,  tramplates,  and  other  articles 
used  in  the  consti-uction  of  a  certain  tramway,  so 
far  as  the  same  crosses  two  several  highways,  and 
to  restore  the  highways  to  the  condition  in  which 
the  same  were  previously  to  the  construction  of 
the  tramway,  and  an  injunction  to  restrain  the 
defendants  from  constructing  any  tramway  across 
the  highways. 

The  relators  are  tenants  in  common  in  fee 
simple  of  the  mansion-house  and  grounds  called 
Greenwood  Legbe,  situated  near  Ingleton,  in  the 
West  Biding  of  Yorkshire,  three  of  them  residing 
in  the  mansion-house. 

The  defendants  are  the  owners  of  the  Ingleton 
Collieries  and  Brickworks,  which  lie  about  two- 
thirds  of  a  mile  to  the  west  of  Greenwood  Leghe. 
Between  the  collieries  and  the  mansion-house  lie 
in  the  following  order :  ^1)  A  highway  known  as 
Barber  Top  Lane,  between  13ft.  and  17ft.  Sin. 
wide ;  (2)  a  highway  known  as  the  Keighley  and 
Kendal  Boad,  36ft.  wide ;  and  (3)  a  branch  line  of 
the  Midland  Bailway  Company.  The  relators 
own  all  the  fields,  except  one,  lying  between  the 
Ingleton  Collieries  and  the  Midland  branch  line. 
The  whole  district  is  a  country  district. 

The  control  of  Barber  Top  Lane  is  now  vested, 
by  virtue  of  the  Local  Government  Act  1894,  in 
the  Settle  Bural  District  Council.  The  main 
road,  the  Keighley  and  Kendal  Boad,  was  con- 
structed under  an  Act  of  Parliament  in  1827,  and 
its  control  is  now  vested,  by  virtue  of  the  Local 
Grovemment  Act  1888,  in  the  county  council  of  the 
West  Biding. 

By  a  resolution  (which  was  only  proved  by  oral 
evidence  of  the  chairman  and  a  letter  of  the  clerk 
dated  the  27th  April  1898)  the  Settle  Bural  District 
Council  consented,  so  far  as  they  had  power  to  do 
so,  to  the  construction  by  the  defendants  of  a 
tramway  across  Barber  Top  Lane. 

In  the  same  year  the  defendants  applied  to  the 
county  council  of  the  West  Biding  for  permission 
to  carry  the  tramway  across  the  Keighley  and 
Kendal  Boad. 

An  agreement  dated  the  31st  Dec.  1898,  and 
purporting  to  be  made  between  the  county  council 
and  the  defendants,  was  put  in  evidence,  by  which 
the  council  "  to  the  extent  of  their  lawful  powers  " 
agreed  to  permit  the  defeadants  to  construct  a 
tramway  on  a  gauge  of  24in.  across  the  main  road. 
There  were  also  provisions  as  to  the  methods  of 
constructing  and  working  the  tramway  so  as  to 
ensure  the  convenience  and  safety  of  the  public, 
and  the  defendants  agreed  to  indemnify  the 
council  against  ail  actions  and  proceediugs  in 
relation  to  the  laying  down  of  the  tramway,  and 
against  all  damage  that  might  be  incurred  in 
respect  of  accidents  or  injuries.  The  resolution 
of  uie  liighways  committee  sanctioning  this  agree- 
ment was  duly  reported  to  the  uounciL  The 
agreement  itself  was  executed  by  both  defendants, 
but  was  never  sealed  by  the  county  council. 
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On  the  27tli  Feb.  1899  the  highways  committee 
"  to  the  extent  of  the  I&wf ul  powers  of  the  oonnty 
oooncil,"  acceded  to  an  apphcation  by  the  defen- 
dants to  permit  the  snbstitntion  of  a  tramway 
with  a  gauge  of  4ft.  S^in.  instead  of  the  24in. 
gancpe  anthorised  by  the  agreement,  and  this 
resolution  was  indorsed  on  the  agreement  and 
signed  by  the  solicitor  of  the  council.  This  second 
resolution,  however,  was  never  reported  to  the 
ooxmcil. 

Early  in  1899  the  relators  gave  notice  to  the 
defendants  of  their  objection  to  the  construction 
of  the  tramway,  and,  after  correspondence  between 
the  parties,  the  writ  in  the  present  action  was 
issued  on  the  16th  June. 

The  tramway  was  completed  by  the  defendants 
in  the  following  August. 

The  tramway  runs  from  the  Ingleton  Collieries 
to  the  Midland  branch  line,  crossingon  the  level 
both  Barber  Top  Lane  and  the  Keighley  and 
Kendal  Boad,  the  latter  at  a  point  between  two  of 
the  approaches  to  Greenwood  Leghe. 

It  was  proved  in  evidence  that  railway  trucks 
were  drawn  along  the  tramway  by  horses ;  the 
trucks  carrying  bricks,  and  some  coal  and  red 
ash.  It  was  also  proved  that,  as  regards  the  main 
road,  horses  were  frightened  by  tne  crossing,  a 
careful  driver  would  slacken  speed  when  he 
reached  it,  persons  in  vehicles  were  jolted  by  it, 
and  cyclists  were  endangered  by  it.  As  regiitrds 
the  narrow  highway  the  evidence  was  of  a  similar 
character,  bnt  less  forcible. 

Hughes,  Q.O.  and  B.  F.  MaoSvaiwney  for  the 
plaintifEs. — Sect.  118  of  the  General  Turnpike  Act 
1822  (3  Geo.  4,  o.  26)  enacts  that  "  if  any  person 
shall  break  up  or  injure  the  surface  of  any  turn- 
pike load"  he  shall  be  liable  to  a  penalty.  A 
level  crossing  is  therefore  primd  facie  a  nuisance, 
and  there  is  no  need  to  prove  a  public  injury : 

Atiormy-Oeneral  v.  Skrmiilmry  (Kingilatid)  Bridat 
Company,  46  L.  T.  Bep.  687  ;  21  Ch.  Div.  752  ; 

Attomty-Oenaral  v.  London  and  North-WetUm 
Railway  Company,  81  L.  T.  Bep.  649 ;  (1900) 
1Q.B.  78; 

B«g.  V.  Charletworth,  16  Q.  B.  1012 ; 

Beg.  V.  Train,  6  L.  T.  B«p.  380  ;  2  B.  ft  S.  640. 

If  it  is  necessary,  however,  to  rely  upon  the 
evidence,  it  is  amply  shown  that  here  there  is  both 
a  public  and  a  private  nuisance.  The  Keighley 
and  Kendal  Boad  is  certainly  vested  in  the  county 
council  by  sect.  11,  sub-sect.  6,  of  the  Local  Gt>vern- 
ment  Act  1888 ;  and  the  effect  of  this  is  shown  in 
Mayor  of  Tunbridge  Welle  v.  Baird  (74  L.  T.  Bep. 
385;  (1896)  A.  C.  434),  where  Lord  Hei-schdl 
says :  "  It  seems  to  me  that  the  vesting  of  the 
street  vests  in  the  urban  authority  such  property, 
and  such  property  only,  as  is  necessary  for  the 
control,  protection,  and  maintenance  of  the  street 
as  a  highwOT  for  public  use."  The  county  conndl 
have,  uierefore,  no  power  to  break  up  the  soil, 
and  cannot  authorise  the  tramway  crossing : 

Ooodson  V.  Richardson,  30  L.  T.  Bap.  142 ;  L.  Bep. 
9  Ch.  App.  221 ; 

Salt  Vnion  v.  Harvey,  61  J.  P.  375. 
Finally,  the  agreement  relied  on  by  the  defendants 
as  made  between  them  and  the  county  council 
should  be  xmder  seal ;  and  there  is  no  evidence  to 
show  that  the  resolution  of  the  highways  com- 
mittee to  permit  the  ^auge  to  be  increased  was 
reported  to  the  council  in  accordance  with  sect  82 
oi  the  Local  Gtovemment  Aot  1888. 


Younger,  Q.O.  and  Stetnart  Smith  for  the 
defendants.— -It  is  contended  by  the  plaintiffs 
that  a  tramway  crossing  is  prima  facie  a  nuisance; 
but  that  assumption  is  rebutted  by  Matson  v. 
Baird  (39  L.  T.  Bep.  304;  3  App.  Gas.  1082).  It 
is,  moreover,  to  be  remembered  that  the  tramway 
relieves  the  neighbouring  lanes  from  heavy  cart 
traffic ;  so  that  on  the  whole  there  is  a  benefit  to 
the  public.  To  give  permission  to  constraot 
tramway  crossings  is  incident  to  the  control  of 
highways  vested  in  local  authorities  by  the  Local 
Government  Acts  of  1888  and  1894.  As  regards 
the  objection  that  the  agreement  with  the  counl^ 
council  is  not  under  seal,  it  is  sufficient  that  there 
has  been  part  performance  by  the  defendants : 

Mayor  of    Kidderminiter  v.   Hardwick,  29   L.  X. 

Bap.  612 ;  L.  Bep.  9  Ex.  18  ; 
Melbowme  Banking  Corporation  v.  Bronghatn,  40 

L.  T.  Bap.  1  ;  4  App.  Caa.  156  ; 
Mayor  of  Oxford  v.  Crow,  69  L.  T.  Bap.  228 ;  (1893) 

3  Ch.  535. 

So  far  as  the  allegation  of  a  private  nuisance  is 
concerned,  there  must  be  proof  of  special  and 
particular  damage  to  the  relators : 

Wintarbottom  v.  Lord  Derby,  16  L.  T.  Bep.  771 ; 

Reg.   V.    Metropolitan  Board   «f  fPorlu,   L.    Bep. 

4  Q.  B.  358  ; 

Benjamin  r.  Btorr,  30  L.  T.  Bap.  362 ;  L.  Bep. 

9  C.  P.  400 ; 
Caledionian  Ba%lv>ay  Company  v.  WaVker't  Trutteee, 

46  L.  T.  Bep.  826  ;  7  App.  Caa.  259. 

Hughee,  Q.O.  in  reply. 

FabwbUs  J.  (after  stating  the  nature  of  the 
action,  said :) — Now,  first  of  all,  this  is  a  qaestion 
of  fact.  Is  this,  or  is  it  not,  a  nuisance  of  which 
the  Attorney- General,  on  behalf  of  the  public,  is 
entitled  to  complain  F  That  is  a  question  of  fsbct, 
because  I  cannot  quite  accept  Mr.  Hughes' 
ingenious  suggestion  in  reply  that  I  should  reg^ard 
this  as  forbidden  by  statute  so  as  to  say  I  cannot 

frant  an  injunction  irrespective  of  any  nuisance 
eing  proved.  I  am  not  aware  of  any  case  that 
has  gone  that  length,  and  I  think  I  shoold  be 
bound  to  take  the  view  that  the  common  law 
courts  have  taken  in  cases  of  indictment,  and  to 
decline  to  grant  a  mandatory  injunction  if  I  find 
this  was  in  fact  no  nuisance.  Now,  I  propose  to 
give  myself  the  same  direction  which  the  learned 
judge,  Martin,  B.,  gave  to  the  jury  in  the  case  of 
Beg.  on  the  Prosecution  of  Baron  Lionel  De  Roth- 
schild V.  United  Kingdom  Electric  Telegraph 
Company  LimiUd  (6  L.  T.  Bep.  378 ;  3  F.  &  F. 
732).  The  particular  proposition  which  his  Lord- 
ship put  to  the  jury  is  this,  and  the  court  held  this 
was  a  proper  and  right  direction :  "  That  a  per- 
manent obstruction  erected  on  a  highway,  placed 
there  without  lawful  authority,  which  renders  the 
way  less  commodious  than  before  to  the  pablic, 
is  an  unlawful  aot  and  a  public  nuisance  at 
common  law ;  and  that  if  the  jury  believed  that 
the  defendants  placed,  for  the  purposes  of  profit 
to  themselves,  posts  with  the  object  and  inten- 
tion of  keeping  them  permanently  there  in  order 
to  make  a  tdegraphic  communication  between 
distant  places,  and  did  permanently  keep  them 
there,  and  the  posts  were  of  such  size  and  dimen- 
sions and  solidity  as  to  obstruct  and  prevent 
the  passage  of  carriages  and  horses  or  foot  pas- 
sengers upon  the  parts  of  the  lughway  where  uiey 
stood,  the  jur^  ought  to  find  the  defendants  goilty 
upon  this  indictment ;  and  that  the  circumstaiiceB 


Oot.  27,  1900.] 


THE  LAW  TIMES. 


[Vol.  Lxxxra.— 247 


Ghab.  Dit.] 


Attobhkt-Gsnkbax  «.  Bakebb. 


[Ohan.  Bit. 


th&t  the  posts  were  not  placed  upon  the  hard  or 
metalled  part  of  the  hignway,  or  upon  a  footpath 
artificially  formed  npon  it,  or  that  the  jury  might 
think  that  snfficient  space  for  the  public  tr^c 
remained,  are  immaterial  circnmstances  as  regards 
the  legal  right,  and  do  not  afEect  the  right  oi  the 
Grown  to  the  traffic."  That  seems  to  me  to  be  a 
most  valuable  direction,  which  I  avail  myself  of 
in  the  present  case.  Now,  the  evidence  of  twenty 
witnesses  who  do  not  feel  something  is  really  of 
very  little  importance  in  a  matter  oi  this  sort  as 
compared  with  the  evidence  of  half  a  dozen  people 
who  do,  except  for  the  purpose  of  discrediting 
the  testimony  of  the  six  who  do.  [His  Lordship 
then  reviewed  the  evidence,  and  held  that  each  of 
the  croasinga  was  proved  to  be  a  nuisance.]  Now 
then  as  regards  the  law.  It  was  argued  by  Mr. 
Tonnger  and  Mr.  Stewart  Smith  that  here  thev 
had  got  the  sanction  of  the  county  council. 
First  of  all  as  regards  Barber  Top  Lane.  The 
only  evidence  of  any  sanction  produced  to  me  was 
certain  oral  testimony  as  to  a  resolution  that  had 
been  passed  by  the  district  board  and  a  letter  from 
the  ckrk  of  the  Settle  Rural  District  Council  of  the 
27th  April  1898,  which  is  this :  "  Dear  Sir,— Your 
letter  of  the  25th  March  last  asking  for  the  per- 
mission  of  the  above  council  to  the  laying  of  a 
tramway  across  Rarber  Top  Lane,  Ingleton,  has 
been  lud  before  the  above  council.  In  reply,  I 
am  directed  to  state  that  the  council,  so  tax  as 
they  have  power  to  do  so,  assent  to  vour  applica- 
tion, bat  their  assent  must  be  taken  as  oeing 
limited  to  a  period  of  five  years  from  the  8th  inst. 
I  doubt  very  much  if  it  has  been  proved  in 
accordance  with  the  rules  of  this  court  that  any 
sanction  has  in  fact  been  given  as  regards  Rarbcn: 
Top  Lane.  With  regard  to  the  Keighley  and 
Kendal  Road  the  evidence  is  in  a  moat  curious 
condition.  As  long  ago  as  last  May  the  defen- 
dants were  challenged  by  tiie  plaintifEa  to  prove 
(what  they  said  they  would  not  admit)  that  an 
agreement  had  been  executed  by  the  county 
oounoil  authorising  thia  tramway  to  be  laid.  That 
has  been  disregarded ;  but  at  the  last  moment, 
nnder  a  subpcena,  the  resolutions  have  been 
brought  up  and  put  in  evidence,  to  some  extent 

firing  the  leave  on  which  Mr.  Younger  relies, 
he  actual  agreement  has  not  in  fact  been  sealed 
by  the  coimty  council  down  to  this  date,  and 
although,  as  I  have  said  before,  in  May  the  defen- 
dants were  challenged,  they  did  not  admit  it  was 
ever  executed.  Of  course,  if  the  county  council 
are  bound  to  execute  the  agreement,  it  makes  no 
difference.  On  the  evidence  as  it  stands,  I  am 
left  with  this  unsatisfactory  condition  of  things. 
There  was  a  delegation  of  authority  to  the  high- 
^^B  committee  by  the  county  council  in  March 
1S89.  No  evidence  has  been  produced  to  me  of 
any  resolution  complying  with  the  provisions  of 
the  82nd  section  of  the  Local  Government  Act  of 
1888,  under  which  that  committee  could  have 
powers  given  to  them  to  act  without  referring 
oaok  to  the  connty  council ;  and  if  they  had  not 
got  those  powers,  and  it  has  not  been  proved  that 
they  had,  then  the  final  resolution  of  tne  highways 
committee  of  the  27th  Feb.  1899,  under  which  the 
actual  4|ft.  rails  had  been  laid,  has  never 
even  yet  been  duly  reported  to  the  county 
coonciL  I  am  not,  therefore,  convinced  that 
the  defendants  have  proved  that  they  ever  have 

r>t  the  sanction  which  they  say  they  have.    Bat 
pass  that  by  and  assume,  for  the  sake  of  argu- 


ment, that  they  have  got  it.  Then  it  is  said  that 
the  county  council  have  power  to  authorise  this, 
although  in  fact  it  is  found  by  the  court  to  be  a 
nuisance.  In  my  opinion  they  have  no  such 
power.  They  are  given  the  management  of  the 
roads  in  the  same  way  that  the  highway  autho- 
rities used  to  have  it,  and  under  the  Local 
Government  Act  of  1888,  sect.  11,  to  some  extent 
the  soil  is  vested  in  them.  In  my  opinion  Parlia- 
ment has  vested  the  soil  of  the  roads  in  them 
qua  roads,  and  simply  to  the  extent  necessary  for 
the  purpose  of  preserving  and  maintaining  and 
using  them  as  roads.  There  is  nothing  uiat  I 
can  see  that  would  justify  the  county  council  in 
allowing  the  destruction  of  the  road  tn  toto.  If 
they  cannot  allow  it  in  toto,  then  they  cannot,  in 
my  opinion,  allow  it  to  some  less  degree  which 
the  court  finds  in  fact  to  be  a  nuisance.  Then 
Mr.  Youn^r  relied  on  the  case  of  Matton  t. 
Baird  (ubt  «iij>.).  That  was  a  Scotch  case,  and  it 
was  not  a  case  in  which  the  Grown  was  interfer- 
ing in  any  way.  It  was  simply  a  case  in  which 
the  owner  of  land  sought  to  obtain  damages  for 
an  injury  done  to  a  horse  by  reason  of  the 
neglect  of  a  company  which  had  got  permission 
from  the  road  authorities  to  lay  a  railway  aorosa 
the  road.  That  was  by  reason  of  their  omission 
to  put  up  gates.  The  point  decided  was  that  the 
provisions  in  the  Railway  Acts  requiring  gates  to 
be  put  up  did  not  apply  to  a  case  of  that  9ort, 
because  it  was  said  oy  Lord  Cairns  that  the 
surveyor  of  highways,  when  he  gave  permission 
to  lay  down  the  rails,  could  have  imposed  any 
conditions  he  thought  fit,  and,  therefore,  it  was 
absurd  to  suppose  that  statutory  provisions  as 
regards  railways  generally  applied.  It  involved 
no  question  of  nuisance  at  all.  The  actual  soil 
was  disturbed  by  the  putting  down  of  the  rails. 
That  soil  being  vested  in  the  local  authority,  it 
would  be  a  wrongful  act  to  disturb  it  at  all  with- 
out the  permiasion  of  the  local  authority ;  that  is 
made  so  under  the  Highway  Act  referred  to  by 
Mr.  Hughes— the  Act  of  George  III.  The  looal 
authority  gave  that  permiaaion,  and  whether  the 
crossing  was  a  nuisance  or  not  did  not  arise. 
They  gave  that  permission  to  enable  that  to  be 
done  which  would  otherwise  be  a  trespass,  and 
they  could  impose  any  conditions  they  liked,  as 
Lord  Cairna  said.  The  decision  goes  no  further 
than  that,  and,  if  it  were  necessary  to  find  another 
reason  for  this  view  that  I  take,  it  is  found  in 
Lord  Blackburn's  speech,  which  was  relied  upon 
by  Mr.  Younger  for  another  purpose,  when  he 
says  that  a  tramway  across  a  highway  is  not 
necessarily  a  nuisance ;  that  is,  that  putting  down 
rails  across  the  highway  would  not  necessarily 
be  a  nuisance.  That  shows  obviously  that  they 
were  not  considering  the  question  of  nuisance  at 
all.  The  House  of  Lords  were  not  saying,  "  This 
is  a  nuisance  which  has  been  authorised  by  the 
local  board."  They  were  saying,  "  This  is  only  a 
trespass  which  the  local  board  have  authorised; 
they  have  not  imposed  conditions  which  they 
might  have  imposed."  The  question  of  nuisance 
ariaea  because,  as  a  matter  of  law,  rails  across 
a  highway  are  not  neoeaaarily  a  nuisance;  but 
it  is  a  question  of  fact  to  be  proved  in 
each  case.  That  was  not  raised  or  proved  in 
Mation  V.  Baird.  I  entirely  assent,  of  course, 
to  Lord  Blackburn's  view  that  it  is  a  question  of 
fact  in  each  case.  There  is  no  doubt  that  what 
his  Lordship  meant  by  his  reference  to  the  county 
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of  Durham  was  that  it  depends  not  only  on  the 
actual  evidence  in  each  case,  but  also  to  some 
extent  on  the  locality  ;  and  for  that  reason  I  have 
adverted  to  the  fact  in  my  judgment  that  this  is 
a  country  district,  and  I  add,  on  the  evidence,  that 
there  is  not  another  tramway  or  level  crossing 
within  ten  miles.  What  his  Lordship  had  in  view 
in  the  Scotch  case  was  the  coal  district  of  Durham, 
where  you  frequently  find  tramways  from  pits 
intersecting  the  roads  all  over  the  country,  so 
that  it  is  a  matter  to  which  the  people  in  the 
district  are  well  accustomed,  and  it  comes  within 
the  case,  the  name  of  which  I  forget,  where  James, 
L.J.  used  the  phrase,  "  What  would  be  a  nuisance 
in  Belgravia  would  not  be  a  nuisance  in  Ber- 
mondsey."  Therefore,  so  tar  as  regards  this 
power  claimed  by  the  county  council,  I  hold  that 
they  had  no  authority  to  grant  a  licence  to  commit 
a  nuisance.  Then  it  is  said  that  in  this  case  the 
advantage  to  be  derived  from  the  relief  to  the 
highway  at  the  top  of  Enter  Lane  compensates 
for  any  inconvenience,  or  makes  the  tramway 
more  beneficial  to  the  pablio,  by  relieving  the 
highway  from  the  ruts  that  used  to  be  made  at 
Enter  Lane.  That,  to  my  mind,  is  disposed  of  by 
the  case  of  Beg.  v.  Train  {ubi  sup.).  This  is 
really,  to  begin  -with,  an  attempt  to  give  one  indi- 
vidual a  right  for  his  own  convenience  to  use  the 
highway  in  a  particular  and  non-natural  manner. 
I  cannot  myself  distingnish,  except  on  the  question 
of  degree,  between  laying  rails  across  a  high  road 
and  laying  rails  along  it.  In  each  case  you  do 
interfere  with  the  highway  for  the  benefit  of  one 
class  of  persons,  and  one  class  only.  In  the  case 
of  Beg.  V.  Train  the  rails  were  laid  lengthwise, 
whereas  in  this  case  they  are  laid  across.  As  was 
said  in  that  case  it  is  withdrawing  so  much  of 
the  highway  from  its  ordinary  use  as  such;  for 
it  is  idle  to  say  that  you  can  use  as  an  ordinary 
part  of  the  highway  the  portion  taken  up  by  the 
tramway.  When  I  have  once  found  it  is  a  nui- 
sance in  the  way  I  have,  J^e^.  v.  Train  applies  to 
the  present  case.  You  cannot  set  off  any  con- 
venience that  may  be  derived  with  regard  to  the 
user  of  another  part  of  the  road  any  more  than 
you  could  in  that  case  the  benefit  that  you  derive 
from  running  omnibuses  on  rails  as  distin- 
guished from  running  omnibuses  on  macadam 
and  wearing  out  the  road.  That  disposes  of 
the  permission  said  to  have  been  given  by 
(he  county  council ;  and,  I  think,  disposes  of 
the  case  so  far  as  regards  the  Attorney-Grenei-al. 
Now,  as  regards  the  relators  it  is  said  that,  even 
if  I  acquiesced  in  the  prayer  on  behalf  of  the 
Attorney- Creneral,  I  ought  to  dismiss  the  action, 
so  far  as  it  is  the  relators'  action,  not  as  relators, 
but  as  plaintiffs  in  person,  because  they  have  not 
shown  any  special  damage.  I  agree  that  the 
plaintiff  who  sues  in  his  own  right  must  show 
that  he  has  suffered  some  injury.  It  is  to  be  ob- 
served in  the  present  case  that  they  have  not  asked 
for  damages  and  have  not  throughout  asked  for 
damages.  They  are  claiming,  and  it  is  difficult  to 
see  as  they  do  not  ask  for  damages  why  they 
thought  it  necessary  to  claim,  an  injunction ;  but 
they  are  claiming,  in  addition  to  the  Attorney- 
General,  the  right  to  have  themselves  an  injunc- 
tion. If  the  Attorney- General  had  not  succeeded, 
I  do  not  see  how  the  relators  could  have  suc- 
ceeded; but  I  am  not  prepared  to  hold  on  the 
evidence  I  have  heard  that  there  is  not  sufficient 
interest  in  the  relators  to  justify  a  complaint  by 


themselves  in  their  own  right,  by  reason  of  the 
special  damage  which  they  suffer.  Without  say- 
ing that  the  one  or  the  other  would  be  sufficient  by 
itself,  I  think  the  accamnlation  of  the  injury 
caused  to  the  relators  first  of  all  by  the  deprecia- 
tion, which  I  hold  has  been  proved,  in  the  value  of 
their  land  as  building  land ;  and,  secondly,  the  in- 
convenience caused  to  them  of  not  being  able  to 
use  with  safety  the  access  to  their  front  gate,  so 
that  they  would  have  to  go  round  and  use  the  less 
convenient  back  gate — whether  that  would  be 
sufficient  or  not,  I  say  nothing ;  but,  taken  in  con- 
junction with  the  other,  I  hold  there  is  sufficient 
interest  in  the  plaintiffs  to  justify  their  joining 
as  co-plaintiffs  with  the  Attorney- General.  It 
reaUy  is  a  matter  of  very  little  importance 
except  on  the  question  of  costs,  and  probably  if  I 
had  dismissed  the  action,  which  I  do  not  intend 
to  do  as  regards  the  relators,  I  should  not  have 
given  any  costs  against  them.  In  my  opinion, 
there  is  sufficient  to  justify  the  action,  and  there- 
fore I  hold  they  are  entitled  to  succeed  in  their 
own  special  right  and  obtain  an  injunction  as  well 
as  the  Attorney- GeneraL  That  being  so,  I  think 
I  have  disposed  of  all  the  points  raised  in  the 
action,  and  the  injunctions  as  asked  seem  to  me 
to  be  in  the  right  form,  except  that  as  r^^ards 
the  second  the  words  "  so  as  to  create  a  nuisance  " 
must  be  added.  I  can  only  express  my  regret 
that  I  have  to  make  an  order  which  does  impose 
expense  and  loss  upon  the  defendants ;  but,  in 
answer  to  that,  I  must  give  effect  to  the  legal 
rights  which  I  hold  exist  in  the  Attorney- General, 
suing  on  behalf  of  the  Crown,  and  the  relators. 
There  is  this  also  to  be  said,  that  complaint  was 
made  before  action,  and  before  the  siding  was 
completed,  and  the  defendants  chose  to  g^  on  at 
their  own  risk  and  complete  this,  even  pending  an 
interlocutory  motion  to  restrain  them.  That 
being  so,  I  see  no  ground  whatever  for  refraining 
from  making  the  mandatory  injunction  as  askeC 
and  the  plaintiffs  must  have  the  costs  of  the 
action. 

Solicitors  for  the  plaintiffs,  Bidedale  and  Son, 
for  W.  Hartley,  Settle. 

Solicitors  for  the  defendants,  Gibton,  Weldon, 
and  Bitbrtrngh,  for  H.  J.  J.  Thompson  and  Co., 
Lancaster. 


QUEEN'S  BENCH  DIVISION. 

Wednesday,  June  13. 

(Before  Gbanthak  and  Channell,  JJ.) 

Tbitsteebop  Sib  John  Soane'b  Mttbeum  (apps.) 
V.  Joint  Vestry  of  the  Pabisheb  of  St. 

GlLEfe-IN-THE-FlELDS     AND       St.      GeOBQE's, 

Bloombbubt.  (a) 

Poor  rate  —  Museum  —  Established  by  Act  of 
Parliament — Public  admission — PosstbUity  of 
beneficial  occupation — BatecUrUiiy. 

8.  Museum,  toas  established  by  cm  Act  of  Parlia- 
ment under  which  the  building  and  its  contents 
were  vested  in  trustees  nam^d  in  the  Act  and 
their  successors.  To  these  trustees  was  given 
the  control  of  the  buUddng  and  nuiseum  gubjeet 
to  regulations  contained  in  or  made  under  ths 
authority  of  the  Act.  One  of  these  regtUations 
was  that  the  museum  should  be  open  on  two 

(a)  BeporMd  by  J.  ANDBBW  SnUHAH,  Siq.,  teaUuu-^Mjum. 


Oct.  27,  1900.] 


THE  LAW  TIMES. 


[Vol.  Lxxxni.— 249 


Q.B.]  Tbustsss  or  Sib  J.  Soane's  Mcsrum  v.  Joibt  Ybstbt  or  St.  Oilbs  A.in>  St.  Geobob.  [Q.B. 


day*  in  ecich  week  during  the  months  of  April, 
May,  and  June  each  year  to  amateurs  and 
siudente  of  earehitecttire,  and  to  persons  who 
requested  and  obtained  admiaiion  ut  any  other 
times.  Two  rooms  were  to  he  set  aside  for  the 
residence  of  a  curator. 

The  evraior,  betides  talcing  ears  of  the  museum, 
eaUeeted  the  rents  of  a  house  which  was  settled 
as  an  endoiement  of  the  museum  ;  and  while  the 
museum  too*  dosed  to  visitors  the  trustees  of 
it  met  therein  for  the  purpose  of  distributing 
the  funds  arising  under  a  trust  created  for  the 
benefit  of  poor  architects  by  the  founder  of  the 
museum,. 

Held,  that  the  rights  conferred  on  the  public  by 
the  Act  were  not  such  as  to  exclude  all  beneAeial 
occupation  on  the  part  of  the  trustees,  and  that 
consequently  the  building  was  rateable. 

Lambeth  Overseers  v,  London  Ooanty  Council 
(76  L.  T.  Bep.  795;  (1897)  A.  C.  625)  die- 
tinguished. 

SPKCIAIi   CASE. 

The  appeUants  were  trustees  appointed  pur- 
suant to  the  statute  3  Will.  4,  entitled  "  An  Act 
for  settline  and  preserrine  Sir  John  Soane's 
Museum,  in  the  county  of  Middlesex,  for  the 
benefit  of  the  public  and  establishing  a  sufficient 
endowment  for  the  due  maintenance  of  the 
same." 

By  sect.  1  of  the  Act,  after  reciting  that  Sir 
John  Soane  had  collected  and  established  a 
museum  comprising  a  number  of  valuable  effects 
therein  more  particularly  referred  to,  all  of  which 
were  deposited  and  arranged  in  a  house  and 
offices  in  the  oocupation  of  Sir  J  ohn  Soane  built  and 
expressly  adapted  for  the  purposes  of  the  museum, 
beinff  the  rated  premises  (13,  Lincoln's-inn-fields) 
of  wnioh  Sir  Jmm  Soane  claimed  to  have  the 
power  of  absolntely  disposing,  and  that  Sir  John 
Soane  was  desirous  that  such  museum  and  col- 
lection should  be  kept  together  and  preserved 
and  maintained  for  the  public  use  and  advantage, 
it  was  enacted  to  the  end  that  the  museum  or  col- 
lection might  be  preserved  and  maintained  for 
the  publio  benefit  according  to  the  intention  of  Sir 
John  Soane  that  from  and  immediately  after  the 
decease  of  Sir  John  Soane  the  rated  premises  and 
also  a  meaanase  or  tenement  adjoining  the  rated 
premises  and  oeing  No.  12  on  the  north  side  of 
Linooln'a-inn-fields  should  in  case  he  should  have 
to  dispose  of  the  same  in  fee  simple  and 
lor  the  like  estate  and  interest  and  with  the  like 
right  and  title  as  Sir  John  Soane  should  at  the 
time  of  his  decease  hold,  possess,  and  enjoy  the 
same  become  and  be  settled,  limited,  and  vested 
and  the  same  were  thereby  declared  to  be  so 
settled,  limited,  and  vested  in  the  trustees'  there- 
inafter by  the  Act  named  and  their  successors 
for  the  purposes  thermnafter  by  the  Act  declared; 
and  by  the  same  section  it  was  farther  declared 
thattoiB  museum  or  collection  contained  in  the 
rated  premises  and  other  the  contents  of  the 
rated  trnmisea  with  certain  exceptions  should  be 
and  thereby  were  vested  in  the  trustees  upon 
trust  sad  oonfidenoe  that  the  trustees  and  their 
soooeMon  shdnld  and  would  from  time  to  time 
and  at  all  times  thereafter  as  occasion  should 
require  inspect  and  exercise  a  due  control 
over  the  museum  or  collection  and  the  rated 
premises  and  provide  for  the  due  preservation 
of  the  same  in  the  rated  premises,  so  that  fr(>e 


foi 


access  should  be  given  at  least  on  two  days  in 
every  week  throughout  the  months  of  April,  May, 
and  June  and  at  such  other  times  in  the  same  or 
in  any  other  months  as  the  trustees  should 
direct  to  amateurs  and  students  in  painting, 
sculpture,  and  architecture  and  to  such  other 
persons  as  should  apply  for  and  obtain  admission 
thereto  at  such  hours  and  in  such  manner  and 
xmder  such  regulations  for  consulting,  inspect- 
ing, and  benefiting  by  the  collection  as  Sir  John 
Soane  should  have  established  previous  to  his 
decease  or  as  the  trustees  should  establish 
relating  thereto,  and  that  the  trustees  and  their 
successors  should  not  (except  in  cases  of  absolute 
necessity)  suffer  the  anangemmt  in  which  the 
museum  or  collection  should  respectively  be  left 
by  Sir  John  Soane  at  the  time  of  his  decease  to 
be  altered. 

By  sect.  2  of  the  same  Act  provision  was  made 
out  of  the  interest  of  a  fund  to  be  created  by  Sir 
John  Soane  and  the  rent  of  the  adjoining  house 
(No.  12,  Lincoln's-inn-fields)  for  the  payment  in 
the  first  place  of  a  yearly  sum  not  exceeding 
5002.  in  the  payment  of  all  such  rates,  taxes,  and 
other  Parliamentary  or>parochial  charges  as  should 
be  assessed  or  chained  upon  the  rated  premises, 
and  also  in  pavmant  of  such  rates,  taxes,  and 
other  charges  which  from  time  to  time  should  be 
assessed  or  charged  upon  the  house  No.  12, 
Lincoln's-inn-fields,  which  shoidd  not  be  paid  or 
payable^  by  the  tenant  or  lessee  thereof  for  the 
time  being,  and  in  paying  certain  other  expenses 
therein  mentioned  incidental  to  the  maintenance 
of  the  museum,  including  the  salary  at  a 
curator. 

By  sect.  3  of  the  same  Act  it  was  provided  that 
the  curator  should  reside  in  the  rated  premises, 
for  which  purpose  the  trustees  should  assign  and 
appropriate  to  him  one  sitting-room  and  one  bed- 
room in  order  that  he  might  the  more  con- 
veniently and  eflectuaUy  penorm  the  duties  of 
his  office. 

Sir  John  Soane  died  seised  of  the  rated  premises 
in  fee  simple  in  possession,  and  immediately  upon 
his  decease  the  rated  premises  and  their  contents 
became  and  have  ever  since  remained  vested  in 
the  trustees  pursuant  to  the  provisions  of  the 
Act,  and  are  managed  and  controlled  by  the 
appellants  in  accoraanoe  witii  the  provisions 
thereof. 

By  an  indenture,  dated  the  24th  June  1835, 
between  Sir  John  Soane  and  certain  trustees  of 
the  other  part  a  trust  was  created  for  the  braefit 
of  distressed  architects  and '  their  families  of 
certain  funds  provided  by  Sir  John  Soane. 

The  trustees  for  the  time  being  administering 
the  trusts  of  this  indenture  had  always  been  the 
same  persons  as  the  trustees  appointed  by  name 
in  the  Act  of  Parliament  or  chosen  by  the  last- 
mentioned  trustees  or  their  successors,  and  they 
had  annually  held  a  meeting  on  the  rated  pre- 
mises in  aooordanoe  with  the  indenture  and  for 
the  ]^urpo8e  of  signing  the  ohequee  paid  in  the 
distribution  of  the  dividends  and  proceeds  of  the 
trust  funds,  and  applicati«ns  by  (or  on  behalf  of) 
persons  desirous  of  sharing  in  the  distribution 
had  from  time  to  time  been  made  to  the  curator 
acting  under  the  Act  I'esiding  in  the  rated  pre- 
mises. The  names  of  the  persons  so  applying  had 
been  from  time  to  time  submitted  to  the  trustees, 
who  selected  the  persons  who  were  to  share  in 
the  distribntioTi. 
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Bowlatt  for  the  appellanta. — The  effect  of  this 
Act  of  Parliament  is  simply  this  :  It  makes  this 
house  a  mnsexim,  and  it  csIIb  into  existence  a  body 
of  gentlemen  for  the  regnlation  and  care  of  the 
mTisenm.  That  being  so,  I  submit  that  the  house 
cannot  be  by  law  the  subject  of  beneficial  owner- 
ship to  the  trustees  or  anybody  else.  The  principle 
that  I  rely  upon  is  that  contained  in  the  BrockweU 
Porifecase: 

Lambeth  Overiten  t.   Londtm  County  Council,  76 
L.  T.  Bep.  795 ;  (1897)  A.  C.  625. 

The  distinctaon  established  by  that  case  is  clear. 
If  you  get  a  body  like  a  county  council,  or  a 
drainage  authority,  or  a  poor  law  authority,  who 
have  via  duty  imposed  upon  them  to  acquire  a 
hereditament  whicn  they  must  use  for  purposes 
out  of  which  they  can  make  no  profit,  still  their 
occupation  is  beneficial,  because  in  occupying  those 
premises,  though  they  cannot  make  a  profit  out 
of  them,  they  are  supplyintt  their  own  wants ;  but 
when  you  get  an  Act  of  Paruament  which  operates, 
not  upon  the  person  at  all,  but  upon  the  thing, 
and  dedicates  the  thing  to  a  particular  use  which 
is  inconsistent  with  the  use  by  a  priyate  person 
for  his  own  benefit,  that  is  a  hereditament  which 
is  incapable  of  beneficial  occupation  by  law.  This 
is  a  stronger  case  than  the  BrockweU  Park  case, 
since  in  we  latter  the  London  County  Council 
paid  a  large  sum  for  the  hereditament.  But  the 
important  point  is  that  in  both  cases  the  occu- 
piers were  merely  custodians  for  the  benefit  of 
the  public : 

Bora  T.  Ovmteen  of  Putney,  45  L.  T.  Bep.  337 ; 
7  Q.  B.  Div.  223. 

Byde  for  the  respondents. — ^The  real  point  of 
the  decision  in  the  BroekweU  Park  case  is  that 
the  London  County  Council  were  not  the  oocnpiera 
of  the  park  within  the  rating  Acts.  rOHXH'NBLi,,  J. 
—Is  not  the  real  explanation  of  the  BroektoeU  Park 
case  this :  Assuming  that  the  county  council  were 
oooupiers,  they  werenot  beneficial  occupiers  because 
they  occupied  subject  to  rights  of  the  public  over 
the  loetM  in  quo,  which  rights  entirely  exhausted 
the  beneficial  value  of  the  thing?  There  were 
rights  in  the  public  which  exhausted  every  pos- 
sible value  of  the  propertv.  The  county  council 
occupied,  if  occupiers  at  ail,  subject  to  the  over- 
riding rights  of  the  public,  which  took  away  every 
poBBible  benefit  to  them.  The  public  have  rights 
all  over  the  park,  and  are  entitled  to  wander  over 
it  in  any  way,  and  that  exhausts  the  entire  value 
of  their  occupation.  The  hypothetical  tenant 
would  have  to  take  it  subject  to  those  rights, 
and  therefore  it  would  be  worth  no  rent  to  him.l 
Assuming  this  to  be  the  true  explanation,  as  I 
think  it  is,  the  public  here  have  no  analii^ns 
rights  to  those  enjoyed  by  the  public  over  Brock- 
well  Park.  They  have  no  absolute  right  to 
admission,  and  the  trustees  are  bound  to  keep 
the  museum  open  only  twentv-six  days  in  the 
year,  and  there  is  nothing  in  the  Act  to  prohibit 
them  from  using  the  museum  when  it  is  closed 
for  other  than  public  purposes.  As  a  matter  of 
fact  they  do  so  use  it.  The  curator,  who  lives  in 
it,  collects  the  rents  of  No.  12,  Linooln's-um- 
fields,  and  the  trustees  of  the  charity  for  distressed 
architects  hold  their  meetings  in  it.  These  are 
perhaps  alight  uses,  but  they  aie  beneficial,  and 
they  siiow  uiat  the  rights  of  the  public  under  the 
Act— if  the  public  have  any  rights — are  not  such 


as   to  prevent  a  beneficial    occupation    by    the 
trustees: 

London  County  Council  T.  Churchroardmu  of  Mrith, 
69  L.  T.  Bep.  725 ;  (1893)  A.  C.  562  ; 

Orieg  v.  Univenity  of  Edinburgh,  h.  Bep.  1  H.  of  L. 
Sc.348; 

Mayor  of  London  v.  Stratlon,  L.  Bap.  7  H.  of  L.  477  ; 

OtDtnt  CMtge  r.  Overteert  of  Chorlton-upon- 
Medlock,  55  L.  T.  Bep.  737 ;  18  Q.  B.  Div.  403. 

Bowlatt  in  reply. 

Gbantham,  J. — I  do  not  know  by  whose  in- 
genuity this  appeal  has  been    suggested  in  the 
year  1900.    I  am  not  very  much  surprised  to  hear 
it  has  taken  sixty-seven  years  before  this  question 
has  been  raised.    It  mignt  have  been  raisM  in  the 
year  1833  and  from  that  year  downwards  if  there 
had  been  anything  in  the  point,  but  it  has  not 
been  till  now.    I  think  this  museum  is  liable  to 
be  rated.    If  it  was  not  to  be  rated,  if  there  was 
any  exemption,  it  ought  to  be  under  the  exemp. 
tion  estabUshed  by  6  &  7  Yict.  o.  36.    It  does  not, 
and  of  course  could  not,  since  it  is  not  the  pro- 
perty of  a  society.    If  it  is  not  the  property  of  a 
society,  under  what    other    heading    can  it    be 
exempt  P    As  far  as  I  can  see,  the  object  of  the 
institiition  or  trust  was  to  perpetuate  the  name 
and  memory  of  Sir  John  Soaiie.    He  wished  that 
these     curiosities,     architectural    designs,    and 
drawings  which  he  had  should  remain  as  th^ 
were  during  his  lifetime.   They  were  in  his  house  ; 
he  liked  to  see  them  ranged  in  a  certain  order  on 
hie  walls,  and  he  wished  them  kept  there  and  that 
the    public   should    be    able    to    come   in    and 
see  them.    I  suppose  during  his  life  he  allowed 
certain  of  the  public  to  come  in  and  see  them  at 
certain  times.     Who  are  the  people  who  are  at 
liberty  to  come  in  ?    They  are  not  the  public  at 
lai^.    The  museum  is  to  be  "opened  for  two 
days  in  every  week  throughout  ttie  months  of 
April,  May,  and  June  and  at  such  other  times  in 
the  same  or  other  months  as  the  said  trustees 
shall  direct  to  amateurs  and  students  in  painting, 
sculpture,   and   architecture."      It  is  limited  to 
those  people.     They  have  a  right  to^  go  during 
those  three  months  or  at  any  other  time  as  may 
be  fixed,  "  and  such  other  persons  as  shall  apply 
for  and  obtain  admission  thereto  at  such  hours 
and  in  such  manner  and  under  such  regalations 
for  consulting  and  inspecting  and  benefiting  by 
the  said  collections  as  the  said  Sir  John   Soane 
shall  have  established  previous  to  his  decease  or 
as   the    said   trustees    shall    establish    relating 
thereto."    Beally  it  is  a  very  wide  power  which 
is  given  to  them.    I  do  not  say  they  could  charge 
anything  for  admission,  but  they  could  put  8n<^ 
restrictions  on  the  inspection  of  the  museum  as 
would  practically  make  it  useless  to  the  people 
who  should  come  in.    "  And  that  the  said  trustees 
and  their  successors  shall  not  (excepting  in  cases 
of  absolute  necessity)  suffer  the  arrangement  in 
which  the  said  museum   or  collection  or  library 
shall  respectively  be  left  by   the  said  Sir  John. 
Soane  at  the  time  of  his  decease  to  be  altered." 
They  were  bovmd  to  keep  it  up  in  that  way.    Can 
it  l>e  said  that  that  exhausted  the  user  of  that 
house  or  of  those  two  houses  P    Certainly   not. 
It  is  provided  by  the  3rd  section  of  the  Act  that 
two  rooms  are  to  be  allowed  for  the  use  of  the 
curator  ;  he  is  to  be  allowed  to  live  there.    In  the 
case  of  Beg.  v.  Coekburn  (sujg.),  which  was  the  case 
of  the  United  Service  Museum,  there  were  also 
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oerbun  rooms  wUch  were  to  be  nsed  by  the 
cmrator.  The  appellants  there  never  attempted  in 
endeavonrmg  to  get  that  mnsenm  exempted  from 
taxation  to  exclude  the  part  which  was  occupied 
by  the  curator  ;  and  it  was  admitted,  and  went 
without  saying,  that  they  were  liable  to  be  rated 
for  that.  But  what  they  did  ask  the  court  to 
determine  there  was  that  as  the  whole  of  the 
mnaeum  was  used  for  what  they  called  the  pur- 
poaes  of  science  and  art  it  could  not  be  made 
uable  to  be  rated.  Lord  Campbell  asked  there 
a  question  which  might  be  asked  now.  He  says : 
"Is  the  United  Service  Institution  a  society  for 
the  support  of  which  the  Legislature  intended  to 
throw  a  burden  by  additional  taxation  upon  the 
comity,  borough,  or  parish  in  which  it  is  estab- 
liahed  ?  "  I  tlunk  we  may  well  ask :  "  Is  it  likely 
that  it  was  intended  by  the  Legislature  by  such  an 
Act  of  Parliament  as  this  to  throw  an  additional 
bordffli  by  way  of  additional  taxation  upon  the 
county,  borough,  or  parish  in  which  Sir  John 
Soane's  museum  is  established  P  "  Why  should 
the  parish  hare  to  pay  extra  rates  because  Sir 
John  Soane  wished  to  keep  up  his  collection  in  a 
certain  way,  and  that  certain  people  should  come 
and  see  it  ?  Evidently  neither  he  nor  the  Legis- 
lature wished  to  create  that  additional  burden 
apon  the  county,  borough,  or  parish  in  which 
the  museum  was  established,  because  they  make 

C vision  in  that  Act  of  Parliament  that  the 
dens  are  to  be  paid  out  of  the  funds  of  Sir 
John  Soane.  Under  those  circumstances  it  seems 
to  me  to  be  clear  that  it  never  entered  the  head  of 
anybody  that  this  museum  should  be  exempt  from 
rateabiuty.  I  do  not  think  the  case  of  Brockwell 
Park  has  anything  to  do  with  it  at  all,  nor  has 
any  valid  ground  oeen  put  forward  to  authorise 
the  trustees  to  claim  this  exemption  from  rate- 
ability. 

ChankbUi,  J. — I  am  of  the  same  oj>uuon.  I 
think  that  there  is  nothing  in  the  Act  of  Parlia- 
ment relating  to  Sir  J^hn  Soane's  museum, 
whether  it  is  a  public  or  a  private  Act  of  Parlia- 
ment— I  think  it  is  a  privaia  Act — which  renders 
the  property  incapable  of  beneficial  occupation, 
and  I  understand  that  that  was  the  principal 
ground  on  which  the  Brockwell  Park  case  pro- 
ceeded. There  the  public  have  the  right  to  wander 
over  the  park  and  to  exhaust  any  possibility  of 
value  to  the  occupying  tenant.  Consequently  he 
would  not  give  any  rent  for  it.  There  is  nothing 
of  that  in  this  case  that  I  can  see.  There  are 
certain  rigbte  given  to  the  public  possibly  ;  that 
is  to  say,  there  is  a  certain  trust  created  or  made 
effectual  and  valid  by  the  Act  of  Parliament,  and 
that  trust  is  in  favour  of  the  public  to  a  certain 
extent,  but  not  to  such  an  extent  as  to  exhaust  the 
fall  value  of  the  property.  That  seems  to  me  to 
be  quite  sufficient  to  dispose  of  this  case.  I  think 
thoe  are  a  number  of  other  grounds  which  my 
brother  has  mentioned  which  also  show  that  the 
Brockwell  Park  case  has  uo  application. 

Appeal  dismissed. 

Solicitors  for  the  appellante,  Freshfielda  and 
WiUiatns. 

Solicitor  for  the  respondent,  H.  C.  Jones. 


CSOWV  CASES  BE8EBVSD. 

March  17,  May  5,  and  Jidy  2. 
(Before     Lord      Russell,       C.J.,      Mathew, 
Gbaittham,    Lawbance,    Wbiort,    Bbucb, 
Kennedt,  Bidlbt,  and  Ckannell,  J  J.  (a) 
Bbo.  v.  Ollis.  (6) 
CrimitMl  law  —  Evidence  —  Proof  of  course    of 
conduct — Fadse  pretences — AeqHtUal  on  previous 
trial — Test  of  admissibility  of  evidence. 
Evidence  given  on  a  former  trial  is,  if  relevant, 
admissible  on  a  subseqitent  trial  of  the  sams 
defendant,  the  test  of  the  admissibility  of  the 
evidence    being    its    relevancy    to    the    seoonA 
charge.       The  fact    that    the    defendant    loos 
acquitted  on  a  former  trial  does  not  prevent  the 
facts  proved  in  that  trial  being  again  proved  in 
a  subseqiient  trial. 
A  person  was  charged  toith  obtaining  money  by 
false  pretences,  the  false  pretence  being  that  a 
cheque  d/rawn  by  him  would  be  honoured,  the 
fact  being  that  he  knew  that  it  woidd  not.    He 
was  indicted  on  separate  indictm,ents  in  respect 
of  two  transactions,  and  acquitted  on  the  trial  of 
the  first.     On  tlie  tried  of  the  second  vndietmeut 
evidence  of  the  facts  proved  in  the  first  truA  wax 
admitted. 
Held  (Bruce  and  Ridley,  JJ.  dissentiento),  that    ^ 

such  evidence  was  rightly  admitted. 
Case  stated  by  the  Recorder  of  Bath. 

The  defendant  was  charged  at  the  Michaelmas 
Quarter  Sessions  for  the  City  and  County  of  Bath 
with  obtaining  money  by  fadse  pretences. 

There  were  two  indictmente  against  him,  one 
chaining  that  he  had  on  the  5th  July  1899 
obtained  a  cheque  for  31.  from  Harold  Fadrbrother 
Ramsey  by  means  of  a  worthless  chec^ue;  and 
another,  containing  three  counte,  charging  that 
he  had,  also  by  means  of  worthless  cheques, 
obtained  on  the  6th  July  1899  lOs.  from  Bertha 
Lucy  Bawlings,  on  the  Si^th  June  1899  a  cheque 
for  ll.  10s.  from  William  Henry  Morris,  and  on 
the  26th  June  1899  the  sum  of  21.  from  the  same 
Morris. 

The  prisoner  was  tried  first  on  the  indictment 
which  charged  the  obtaining  of  31.  from  Ramsey 
on  the  5th  July  1899,  and  in  support  of  the 
charge  evidence  was  given  that  the  prisoner  in 
payment  of  a  debt  of  22.  to  Ramsey  had  drawn  a 
cheque  on  the  Birkbeok  Bank  for  52.,  and  had 
obtained  a  cheque  from  Ramsey  for  the  balance 
of  32. ;  that  the  prisoner's  cheque  for  52.  was 
dishonoured  when  presented;  that  at  the  time 
the  prisoner  had  an  account  at  the  Birkbeck 
Bank,  but  nothing  had  been  paid  into  or  drawn 
out  of  the  account  since  the  Slst  March  1896,  and 
that  on  the  6th  July  1899  the  balance  to  the  ci-edit 
of  the  prisoner  was  38.  lOd. 

It  was  also  proved  that  the  prisoner  had  been 
made  bankrupt  on  the  7th  April  1899. 

The  prisoner  g^ve  evidence  to  the  effect  that 
at  the  time  he  drew  the  cheque  he  expected  that 
a  certain  firm  of  solicitors  would  have  paid  into 
his  account  at  the  Birkbeck  Bank  the  sum  of 
1832.  due  to  him  as  commission  on  the  sale  of  a 

(a)  The  oaae  was  first  aigned  on  the  17th  March,  and, 
by  order  of  the  oonrt,  reargued  on  the  5th  May.  On  the 
first  oooaaion  Mathew,  Bidley,  and  Kennedy,  JJ.  were 
not  present. 

(6)  BeporMd  by  A.  A.  Bethdme.  Esq.,  B»rrlet«^»t-Lajf.  » 
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certain  hotel.    It  was  proved,  howerer,  that  the 
sale  had  never  taken  place. 
1  iThe  jniy  acquitted  the  prisoner,  who  waa  then 
tried  on  the  seoond    indictment,  bat,  the  jnry 
diBaereeing,  he  was  remanded  to  the  next  qoarter 


At  the  January  quarter  sessions  the  prisoner 
was  again  tried  on  the  second  indictment,  and 
oonnsel  for  the  prosecution  called  as  a  witness 
Ramsey,  the  prosecntor  in  the  case  in  which  the 
prisoner  had  been  acquitted,  to  show  that  the 
prisoner  was  carrying  on  a  scheme  of  fraud. 

The  prisoner  objected  to  the  evidence  of 
Bamsey  on  the  ground  that,  having  been  acquitted 
of  fraud  in  the  matter  of  Ramsey's  cneque, 
Ramsey's  evidence  was  inadmissible  as  evidence 
of  fraud  on  the  trial  of  any  subsequent  indict- 
ment^ but  the  recorder  ultimately  overruled  the 
objection,  and  permitted  Ramsey  to  give  evidence 
as  to  the  prisoner's  transaction  with  him. 

The  prisoner  was  convicted,  and  the  recorder 
stated  a  case  for  the  opinion  of  the  court,  the 
question  being  whether  Ramsey's  evidence  was 
admissible. 

Harris-SUme  (with  him  C.  T.  Lawranee)  for 
the  prisoner. — ^The  prisoner  having  been  acquitted 
of  the  charge  of  obtaining  the  cheque  by  false 
pretences  from  Ramsey,  ^  evidence  respecting 
it  was  inadmissible  as  evidence  of  a  fraudulent 
transaction.    He  referred  to 

Beg.  V.  Bo^udc,  25  L.  J.  M.  C.  101 ; 

Mdhm  V.  Aiiomty-Qenaral  for  New  South  Wdle$, 

79  L.  T.  Bap.  778 ;  (1894)  A.  C.  57  i 
B»g.  V.  Long,  6  C.  *  P.  179  ; 
Reg.  V.  Salt,  3  F.  A  F.  834 ; 
Beg.  V.  Oddy,  2  Dan.  C.  C.  264. 

Sir  Bherston  Baker,  Bart,  for  the  GrowiL — 
Proof  of  the  facts  proved  in  the  first  case  was 
admissible  at  the  trial  of  the  second  indictment, 
for  the  jury  in  finding  the  prisoner  not  guilty 
merely  drew  an  inference  from  those  facts.  The 
evidence  of  Ramsey  was  relevant  as  showing  a 
system  of  fraud : 

Beg.  ▼.  Oeering,  18  L.  J.  li.  C.  215 ; 

Beg.  V.  Franeit,  30  L.  T.  Hep.  603  ;  12  Cox  C.  C. 

612 ;  L.  Bep.  2  Cr.  Cb8.  Bm.  12S ; 
Beg.  V.  Rhodes,  79  L.  T.  Bsp.  360  ;    (1899)   1   Q.  B. 

77; 
Reg.  V.  Oilmore,  IS  Cox  C.  C.  85 ; 
Blake  v.  Albion  Life  Aseurance  Society,  40  L.  T. 

Bep.  211 ;  4  0.  P.  Div.  94 ; 
Beg.  V.  Chray,  4  F.  &  F.  1102. 

Lord  RuBSBLii,  G. J. — ^The  question  comes  before 
us  on  a  case  stated  by  the  Recorder  of  Bath  on  a 
charge  tried  before  him  at  the  quarter  sessions 
for  that  city.  The  facts  of  the  case  stated  in 
chronological  oi-der  are  these :  The  first  trial  took 

Slace  at  the  quarter  sessions  held  on  the  13th 
let.  1899.  The  indictment  was  confined  to  a 
ringle  charge — that  the  prisoner  obtained  on 
the  5th  July  1899  from  one  Harold  Fairbrother 
Bamsey  the  sum  of  3{.  by  means  of  false  pre- 
tences. It  appears  that  on  the  let  July  Ramsey 
lent  to  the  prisoner  the  sum  of  22.,  and  a  few  days 
af  terwai'ds  asked  the  prisoner  to  return  the  money. 
Thereupon  the  prisoner  gave  Ramsey  a  cheque  for 
52.,  and  Ramsey  g^ve  him  a  cheque  for  32.  In 
addition  to  these  facts  the  following  facts' were 

f  roved :  That  the  prisoner  was  bankrupt  in  Miiy 
899,  his  liabilities  being  4502.  88.  and  his  assets 
nil,  and  that  he  bad  had  an  acconnt  at  the  Birk- 


beck  Bank,  though  no  money  had  been  paid  into 
it  or  drawn  out  since  March  1896,  and  that  the 
amount  standing  to  his  credit  in  July  1899  was 
3s.  lOd.  At  the  trial  a  suggestion  was  made  by 
the  prisoner  and  evidence  given  by  him  that  as 
expected  a  payment  into  his  account  to  be  made 
of  an  amount  due  to  him  for  commission  which 
he  had  earned.  On  this  a  solicitor  was  called 
who  stated  in  evidence  that  the  prisoner  would 
have  been  entitled  to  a  sum  of  1832.  as  oommiBm<m 
on  the  sale  of  a  certain  hotel  if  the  hotel  had  been 
sold,  but  that  in  fact  the  sale  had  not  taken  place. 
The  prisoner  was  in  the  end  acquitted.  That 
acquittal  may  have  proceeded  on  rather  of  two 
grounds — that  the  representations  were  not  made, 
or  that  the  representations  were  made  and  were 
not  false.  So  much  for  the  first  case.  On  the 
14th  Oct.  the  prisoner  waa  again  put  on  his  trial 
on  the  charges  that  he  had  obtained  on  the  24th 
June  1899  30(.  from  one  Morris,  on  the  26th  June 
1899  the  sum  of  22.  from  the  same  Morris, 
and  on  tiie  6th  Jul^  1899  the  sum  of  lOi.  from 
Bertha  Lucy  Rawlmgs  by  means  of  worthless 
cheques.    The  same  evidence  was  given  as  to  the 

frisoner's  banking  account  and  his  bankruptcy  as 
have  stated  with  reference  to  the  first  trial.  On 
this  trial  the  jury  disagreed.  Ultimately  on  the 
8th  Jan.  1900  the  prisoner  was  again  tried.  On 
this  occasion  counsel  for  the  prosecution  pressed 
on  the  recorder  that  he  ought  to  admit  evidence 
of  the  facts  proved  in  the  first  case,  the  ground 
being  that  these  facts  proved  that  the  prisoner's 
transactions  were  part  of  a  system  of  fraud. 
Now,  the  only  point  on  which  the  learned  recorder 
has  asked  our  opinion  is  whether  this  evidence 
waa  admissible  on  the  second  trial  for  the  purpose 
of  proving  the  prisoner's  guilty  knowledge,  being 
evidence  of  fiuste  which  were  relevant  to  the 
chai-ge  on  which  the  prisoner  had  been  acquitted. 
It  does  not  appear  to  have  been  argued  before  the 
recorder,  mor  waa  it  argued  in  this  court,  that  the 
evidence,  while  relevant  to  the  charge  of  obtaining 
money  by  false  pretences,  waa  not  on  the  first 
occasion  relevant  to  the  question  of  guilty  know- 
ledge. It  is  clear  that  there  was  no  estoppel. 
There  was  no  negation  by  the  jury  of  the  criminal 
intention.  Nemo  debet  bis  punin  pro  uno  delicto  ; 
therefore  on  the  second  trial  the  evidence  was  not 
admissible  to  show  that  he  was  guilty  of  the 
charge  of  obtaining  money  by  false  pretences.  It 
was,  however,  evidence  of  tne  state  oi  the  prisoner's 
knowledge,  and  it  was  not  the  less  admissible 
because  it  was  evidence  tending  to  show  that  be 
was  in  fact  guilty  of  the  first  charge.  It  was 
clearly  relevant  on  the  seoond  trial,  for  it  was 
evidence  negativing  a  reasonable  belief  by  the 
prisoner  that  the  cheques  would  be  honoured.  He 
drew  cheques  on  the  ^th  June,  the  26th  June,  the 
5th  July,  and,  finally,  on  the  6th  July,  all  on  a  bank 
into  which  nothing  had  been  paid  and  nothing 
drawn  since  the  Slat  March  1896  and  in  which  his 
balance  was  only  3«.  lOd.  It  seems  to  me  impos- 
sible to  say  that  this  evidence  was  not  relevant  as 
tending  to  show  a  system  of  fraud.  I  have  had 
the  advantage  of  reading  the  judgment  of 
Bruce,  J.,  and,  while  appreciating  the  value  of 
the  arguments  in  that  judgment,  it  seems  to  me 
that  they  go  more  to  tiie  w^ht  of  the  evidence 
than  to  its  admissibiliiy.  The  result  therefore 
will  be  that  the  conviction  will  be  afilurmed. 
In    the  judgment  I  have  deUvered  Mathew,  J. 
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Gkantham,  J. — Aa  my  Lord  has  gone  ao  fnlly 
into  tbe  facts  of  this  case,  I  will  confine  my 
remarks  to  what  seems  to  me  to  be  the  only  legal 
question  for  onr  detoimination,  and  the  oidy  one 
argined  before  us — viz.,  whether  or  not  evidence 
nven  against  a  prisoner  on  one  charge  on  which 
he  has  been  acquitted  can  be  afterwards  used 
gainst  him  on  another  charge,  not  for  the  pur- 
pose of  again  attempting  to  get  him  convicted  of 
the  offence  of  which  he  has  been  acquitted,  but 
merely  to  prove  guilt  in  his  conduct  on  the  second 
charge  by  reason  of  his  conduct  in  the  first  case ; 
in  other  words,  to  negative  the  suggestion  of 
imiooency  of  his  conduct  in  the  matter  which  is 
the  subject  of  the  second  charge  by  giving  evi- 
dence of  facte  previously  given  on  the  Siat  charge 
which  disprove  his  sug^gestion  of  an  innocent 
mind,  and  an  innocent  action,  in  the  second  case. 
Take  aa  an  example  the  case  of  a  man  charged 
with  uttering  base  coin.  He  is  first  charged  with 
ntterinf;  a  base  half-crown.  He  pleads  igno- 
rance of  ite  being  bad,  and  that  he  remembers 
betook  that  one  naif -crown  from  a  stranger  on 
the  sale  W  him  of  a  particnlar  article  for  half -a- 
crown.  He  is  acquitted,  and  is  afterwards  tried 
on  a  charge  of  uttering  another  bad  half-crown 
made  in  the  same  mould  as  the  last  one,  having 
ecdeavonivd  to  pass  it  off  within  five  minutes  of 
bis  uttering  the  first  bad  one,  and  under  exactly 
stmilar  circumstances — say,  for  example,  buying 
half  a  pint  of  ale,  and  tendering  this  bad  half- 
crown  for  it.  Gan  it  be  suggesteid  that  the  prose- 
cution could  not  ^ve  evidence  of  the  first  utter- 
ing to  disprove  his  anti(nra.ted  alleged  innocence 
in  the  second  caseP  What  is  the  difference 
between  that  case  and  this  ?  None  that  I  can  see. 
The  objection  to  the  admissibility  of  the  evidence 
has  arisen,  I  think,  from  an  entire  misapprehen- 
sion of  the  principle  of  Nemo  debet  bis  puniri 
pro  uno  delicto.  That  fundamental  maxim  of  our 
criminal  law  means  that  a  man  shall  not  be  put 
in  peril  for  the  same  offence,  after  a  verdict  has 
bead  retomed  by  the  jury,  where  the  verdict  has 
been  given,  it  must  be  remembered,  on  a  good 
indictment,  on  which  the  prisoner  could  be  legally 
convicted.  How  can  it  be  said  that  this  is  the 
same  offence  as  that  on  which  he  was  acquitted  ? 
The  indictment  charges  an  entirely  different 
offence.  Bea.  v.  Westwood  (4  0.  &  F.  547)  seems 
in  point.  There  evidence  of  finding  a  coat  of  the 
prosecutor,  or  of  one  of  his  witnesses,  in  the 
piaoner's  possession  was  admitted  to  prove  the 
identity  of  the  prisoner,  though  the  prisoner  had 
during  the  same  trial  been  acquitted,  at  the  sug- 
gestion of  the  judge,  to  enable  the  prosecution  to 
give  in  evidence  me  possession  of  the  ooat  as  a 
means  of  identification.  Again,  in  S.  v.  Bireh- 
enough  (1  Moo.  G.  G.  477)  it  was  held  that  a 
person  having  been  acquitted  as  a  principal  on  a 
charaie  of  murder  may  be  afterwards  charged 
on  the  same  evidence  as  an  accessory  before  the 
fact.  It  was  held  in  another  case  that  evidence 
given  agninst  a  prisoner  on  a  charge  of  murder 
<nt  which  he  was  acquitted  could  be  given  in 
evidence  against  him  on  a  charge  of  burglary 
arising  out  of  the  same  transaction.  The  real 
test  is,  Was  the  first  charge  the  same  as  that  on 
which  tiie  prisoner  is  being  charged  again,  or  was 
the  second  indictment  stdficient  to  prove  a  legal 
conviction  on  the  first?  If  not,  the  evidence  on 
the  first  charge  can  be  used  again,  because  it  is 
bang  used  in  a  different  case  and  on  a  different 


charge.  For  these  reasons,  in  my  judgment,  oitr 
answer  must  be,  "  Yes,  the  evidence  was  admis- 
sible." 

Wbioht,  J.'s  judgment,  read  bytheLordGhief 
Justice,  was,  after  stating  the  facte,  as  follows  : — 
The  first  question  argued  was  whether,  on  the 
trial  of  the  indictment  for  obtaining  money  by 
false  pretences  from  Rawlings  and  Morris  on  the 
24th  and  26th  June  and  the  6th  July,  evidence 
was  relevant  which  was  admitted  to  show  that  on 
the  5th  and  6th  July  the  prisoner  was  endeavour- 
ing by  an  exacUy  similar  pretence  to  obtain  money 
from  Bamsey.  I  think  that  the  question  must  be 
answered  afBrmatively.  The  evidence  tended  to 
show  that  the  conduct  of  the  prisoner  in  tendering 
draf  te  on  a  bank  at  which  he  had  no  active  account 
was  not  inadvertent  or  acoidentel,  but  was  part 
of  a  systematic  fraud  extencUng  over  a  period 
immemately  preceding  and  following  the  &to  of 
the  offence  cnarged ;  and  the  case  in  that  respect 
seems  to  me  to  be  governed  by  Beg.  v.  Frane%» 
(30  L.  T.  Rep.  503 ;  L.  Bep.  2  a  C.  128)  and  Beg. 
V.  Bhodes  (79  L.  T.  Rep.  360 ;  (1899)  1  Q.  B.  77). 
The  real  a  nestion  is  whether  the  relevant  evidence 
of  the  false  pretence  on  the  5th  and  6th  July 
ought  to  have  been  excluded  on  the  ground  that- 
it  was  part  of  the  evidence  given  for  the  prosecu- 
tion at  the  former  trial  on  which  the  prisoner  was. 
acquitted.  I  think  that  the  evidence  was  rightly 
admitted,  because  it  was  not  shown  that  the  jury 
at  the  first  trial  negatived  the  malring  or  the 
fraudulent  character  of  the  pretence  charged  at 
that  trial.  The  offence  charged  was  not  alone  the 
making  of  that  false  pretence,  but  was  the  making 
of  it  and  the  obtaining  of  the  then  prosecutor^ 
money  by  means  of  it.  The  only  possible  ground 
of  objection  to  the  reception  of  the  evidence, 
assuming  it  to  be  relevant,  seemed  to  be  that 
there  was  an  estoppel  of  record  or  quasi  of  record. 
An  objection  in  the  nature  of  autrefois  ocjutt 
could  not,  of  course,  be  maintained,  because  on 
either  indictment  the  prisoner  could  not  have 
been  convicted  of  the  offences  or  any  of  them 
which  were  alleged  in  the  other  indictment  Nor 
could  there  be  an  estoppel  of  record  or  quasi  of 
record  unless  it  appeared  by  the  record  itself,  or 
as  explained  by  proper  evidence,  that  the  same 
point  was  determined  in  the  first  trial  which  was 
in  issue  in  the  second  trial  But  in  this  case  the 
record  of  the  first  trial  would  show  no  more  than 
a  general  verdict  of  not  guilty.  It  would  not 
show,  nor  would  evidence  be  admissible  to  show, 
whether  the  jury  acquitted  on  the  ground  that  in 
their  opinion  the  pretence  was  not  false,  or  on  the 
ground  that,  though  false,  it  was  not  fraudulently 
made,  or  on  the  ground  that  the  money  was  not 
thereby  obtained  from  the  prosecutor.  The  use 
at  the  subsequent  trial  of  Ramsey's  evidence  was 
not  an  attuupt  to  reopen  the  question  of  the 
prisoner's  innocence  of  the  charge  on  which  he 
had  been  aM^uitted,  or  to  defeat  the  immediate 
and  direct  object  of  the  former  acquittal  of  that 
charge.  I  agree,  therefore,  with  the  majority  of 
the  court. 

Bbttce,  J. — The  indictment  on  which  the 
prisoner  was  convicted  contained  three  counts, 
each  count  alleging  a  separate  offence.  The  24th 
June,  the  26th  June,  and  the  6th  July  1899  are  the 
dates  laid  for  the  several  offences.  In  form  there 
are  three  separate  false  pretences  alleged  in  each 
count,  but  I  think,  having  regard  to  the  judg- 
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ments  of  Kelly,  G.6.  and  Pollock,  B.  in  this 
Gonit  in  the  case  of  Beg.  v.  Sazelton  (31 L.  T.  Bep. 
451 ;  L.  Bep.  2  G.  G.  134),  that  the  false  pretence 
upon  whiim  the  jary  mast  be   taken  to    have 
founded  their  verdict  was  a  false  pretence  that 
the  cheque  which  was  passed  in  each  case  was  a 
good    and  valid  order  for  the  payment  of  its 
amount ;  in  other  words,  that  the  prisoner  repre- 
sented that  the  existing  state  of  facts  at  the  tune 
each  cheque  was  passed  was  such  that  the  cheque 
would  be  met,  when  he  knew  at  the  time  that  the 
facts  were  such  that  the  cheque  would  not  be  met, 
so  that  the  real  question  ter  the  jury  on  each 
count  was  whether  the  prisoner,  at  the  time  he 
passed  the  cheques    in   the    counts    mentioned, 
believed  that  the  facts  were  such  that  the  cheques 
would  be  met.    We  are   not  told  in  the  case 
what  was  the  texture  of  the  evidence  offered  in 
support  of  any  of  the  charges  in  the  indictment, 
save  that  we  are  told  that  a  witness,  Harold  F. 
Bamsey,  gave  the  same  evidence  he  had  given  on 
the  trial  of  the  prisoner  on  a  former  indictment. 
Now,  the  question  in  this  case  is  whether   the 
evidence  of  the  witness  Harold  F.  Bamsey  was 
admissible,    and  it  becomes  a  littie  difficiilt  to 
decide  that  question  without  knowing  what  was 
the  direct  evidence  offered  in   support   of    the 
charges  in  the  indictment  upon  whicu  the  prisoner 
was  convicted,  and  what  was  the  nature  of  the 
defence  raised  by  the  prisoner.    But  it  appears 
to  me  that  enough  is  stated  to  show  tliat  the 
evidence  of  Harold  F.  Bamsey  was  not  admissible 
on  the  trial  of  the  prisoner  on  the  indictment  on 
which  he  was  convicted,  which  I  will  call  for  short- 
ness the  second  indictment.    Although  it  was  not 
stated  in  terms,  I  think  we  are  justified  in  con- 
cluding that  the  three    cheques  in  the    second 
incUotment   mentioned    were    all  passed  by  the 
prisoner  on  the  dates  in  that  indictment  men- 
tioned, and  were  all  dishonoured,  and,  further,  I 
think  we  may  assume  that  the  doFenoe  raised  on 
the  second  indictment  was  in  substance  similar  to 
the  defence  which  we  are  told  was  raised  on  the 
first  indictment — namely,  that  the  prisoner  at  the 
time  when  each  cheque  in  the  second  indictment 
mentioned  was  passed  believed  that  the  state  of 
facts  was  such  that  the  cheque  would  be  met. 
That  defence  raised  a  question  the  answer  to 
which  must  have  depended  upon  the  knowledge 
or  belief  of  the  prisoner  as  to  the  state  of  ms 
banking  account  on  the  respective  dates  of  the 
24th    June,  the  26th  Jane,    and  the  6th   July. 
There  may  have  been  evidence  given  on  the  trial 
of  the  second  indictment  to  show  that  the  prisoner 
on  each  of  the  three  dates  in  the  second  indict- 
ment mentioned  must  have  known  that  the  state 
of  his  banking  account  was  such  that  there  was  no 
reasonable  probability  of  the  three  cheques,  or  any 
of  them,  being  honoured.    I  assume  that  such 
evidence    was    given,    and    that    the    witnesses 
Lomath,  Boyle,  and  White,  who  were  called  on 
the  trial  of  the  second  indictment,  gave,  on  the 
trial  of  the  second  indictment,  the  same  evidence 
they  had  given  on  the  trial  of  the  first  indictment. 
That  evidence  alone  may  have  been  sufficient  to 
support  a  conviction ;  but  that  does  not  concern 
the  question  we  are  asked  to  consider,  which  is 
whether  the  statements  of  the  witness  Bamsey 
with  reference  to  the  issuing  by  the  prisoner  of 
a  cheque  to  him  on  the  5th  July  were  relevant  to 
the  question  affecting  the  prisoner's  knowledge  of 
the  state  of  his  banking  account  on  the  24th  June, 


the  26th  June,  and  the  6th  July.    I  do  not  tiiink 
that  the  transactions  of  the  5th  July  can  reascm- 
ably  be  considered  to  have  any  bearing  upon  the 
prisoner's  knowledge  or  belief  as  to  the  state  of  his 
bankine  account  on  the  24th  and  26th  June.  They 
certainly  haA  no  direct  bearing  on  those  ques- 
tions, and,  if  they  are  admissible,  they  are  admis- 
sible on  the  ground  that  they  fall  within  the  mle 
which  allows  in  some  cases  evidence  to  be  j^ven 
of  facts  distinct  from,  but  similar  to,  the  facts  on 
which  a  charge  is  based.    It  seems  to  me  to  be 
important  to  bear  in  mind  that  the  rule  to  which 
I  have  last  referred  does  not  render  it  competent 
for  the  prosecution  to  adduce  evidence  tending  to 
show  that  the  accused  has  been  guilty  of  criminal 
acts  other  than  those  covered  by  the  indictment 
on  which  he  stands  charged,  for  the  purpose  of 
leading  to  the  conclusion  that  the  accused  is  a 
person    likelv    from    his    criminal    conduct    or 
character  to  have  committed  the  offence  for  which 
he  is  being  tried :  (Lord  Hersohell,  L.G.  in  McJtins 
V.  Aitomey.Oeneralfor  New  Sontk  Wale*,  69  L.  T. 
Bep.  778 ;  (1894)  A.  G.  57.  at  p.  65).    Of  this  Reg. 
V.  Oddy  (1  Den.  G.  G.  265)  is  a  good  illustration. 
It  was  held  that,  on  the  trial  of  an  indictment 
containing    counts    for    stealing    and    reowving 
property  Knowing  it  be  stolen,  evidence  of  ihe 
possession  by    the  prisoner   of    other    property 
stolen  some  time  b^ore  from  other  persons  was 
not  admissible  upon  the  count  for  receiving  witli 
guiltv  knowledge.    The  statute  34  &  35  Vict 
c.  112,  s.  19,  although  it  lays  down  a  special  role 
with  regard  to  the  evidence  admissible  in  proceed- 
ings against  a  person  for  having  received  goods 
knowing  them  to  be  stolen,  does  not  affect  the 
general  principle  laid  down  in  Beg.  v.  Oddy  (stip.). 
On  the  contitu^,  it  shows  that  a  statute  was 
necessary    to    introduce    an    exception    in    the 
general  law  with  reference  to  a  special  class  of 
oases.    The  case  of  Beg.  v.  Holt  (Bell  G.  G.  280)  is 
a  decision  illustrating  the   same   principle.     In 
Beg.  V.  Holt  the  question  was  whether  A.  obtained 
money  from  B.  by  falsely  pretending  that    C. 
had  authorised  him  to  collect  the  money.    It  was 
held  that  evidence  that  A.  subsequently  obtained 
money  from  D.  by  a  similar  false  pretence  was 
iimdmissible  to  show  that  he  had  no  authority  on 
the  occasion  in  question.    It  is  difficult  to  distin- 
guish Beg.  V.  Holt  from  the  present  case,  for  in 
present  case  the  questions  as  to  the  second  and 
third  counts  were,  whether   the  prisoner  on  the 
24th  and  26th  June  had  obtained  money  bv  false 
pretences  from  Morris,  and  in  support  oi  these 
charges  evidence  was  offered    and  admitted    to 
prove  that  on  the  5th  July  the  prisoner  had   by 
a  similar  false  pretence  obtaineif  an  order  for  the 
payment  of  money  from  Bamsey.    A  line  of  cases 
has  established  the  rule  that  when  it  becomes 
material  to  establish  that  an  act  charged  in  aji 
indictment,  and  proved  to  have  been  done,  was 
intentional  and  not  accidental,  evidence  is  admis- 
sible of  similar  acts  done  by  the   same  person, 
having  no  bearing  upon,  or  connection  with,  the 
acts  chai-ged    in  the  indictment,   save  that  the 
acts  are  similar  and  done  by  the  same  person. 
This  rule  is  sometimes  stated,  I  think  accident- 
ally, to  be  a  mle  which  admits  indirect  evidence 
of  this  class  to  prove  gnilty  knowledgn.     The 
evidence  is,  I  believe,  admissible  under  the  rule 
I  have  mentioned  only  on  the  ground  that   it 
tends  to  negative  mistake  or    accident.      It    is 
quite  true  that  in  many  cases  to  negative  mistake 
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or  accident  is  to  leave  no  other  altemative  bnt 
that  the  act  was  intentionally  done  with  a  criminal 
intent.  But  the  fpionnd  on  which  this  indirect 
eridence  is  admissible  is  that  it  tends  to  negatiTe 
miatake  or  accident.  When  upon  a  cnarge 
againat  A.  of  the  murder  of  B.  by  administering 
sraanic,  arsenic  is  proved  to  have  bean  adminis- 
tered by  A.  to  B.,  and  the  qoesticm  arises 
whether  the  administering  of  the  poison  was  by 
mistake,  evidence  is  admissible  that  other  persons 
to  whom  A.  had  access  died  from  the  same 
poison.  So  where  A  is  charged  with  uttering 
a  oonnterfeit  coin  knowing  it  to  be  connterfei^ 
and  the  question  is  raised  whether  he  knew  it  to 
be  counterfeit  or  nttered  it  by  mistake  for  a 
genoine  coin,  the  fact  that  A.  had  at  other  times 
uttered  coonterfeit  coin  is  admissible.  So  on  a 
charge  of  arson,  where  the  question  arises 
wheuier  the  fire  was  caused  by  accident  or 
deugn,  evidence  that  other  fires  had  occurred 
m  other  houses  which  the  prisoner  had 
previously  occupied  is  admissible.  In  the  same 
way,  where  a  person  is  charged  with  obtaining 
money  by  falsely  pretending  Uiat  false  jewellery 
iras  genuine  jewellery,  and  the  defence  is  raised 
that  he  mistook  the  &lBe  jewellery  for  genuine 
jewellery,  evidence  is  admissible  to  show  that  the 
accused  had  previously  on  other  occasions  passed 
aS  to  other  persons  false  jewellery  for  genuine. 
The  ground  upon  which  evidence  of  this  class  is 
admissible  is  that  it  leads  to  raise  a  presumption 
that  tiie  accused  person  was  not  aonng  under  a 
mistake.  To  quote  the  words  of  Lord  Coleridge, 
C.J.  in  Beg.  v.  JiVoncM  (30  L.  T.  Bep.  503; 
L.  Bep.  2  0.  G.,  at  p.  132 ;  12  Oox  G.  C.  612), 
which  are  cited  with  approval  by  Lord  Bussell, 
C.J.  in  Seg.  v.  Bhodet  (79  L.  T.  Bep.  360 ;  (1899) 
2  Q.  B.  at  p.  82;  19  Cox  G.  C.  177),  "it  tends 
-to  show  that  he  was  pursuing  a  course  of  similar 
acts,  and  thereby  it  raises  a  presumption  that  he 
was  not  acting  under  a  mistake.  It  is  not  con- 
clusive, for  a  man  may  be  many  times  under 
a  similar  mistake,  or  may  be  many  times  the  dupe 
of  another,  bnt  it  is  not  likely  that  he  should  be 
BO  more  often  than  once,  and  every  circumstance 
which  shows  that  he  was  not  under  a  mistake  on 
any  one  of  those  occasions  strengthens  thepre- 
sumption  that  he  was  not  on  the  last."  Wnen 
Hie  real  question  raised  in  the  present  case  is 
accurately  stated,  I  think  it  becomes  clear  that 
'the  case  does  not  fall  within  the  category  of  the 
cases  I  have  mentioned.  In  the  present  case 
there  was  no  question  of  accident  or  mistake ;  the 
question  was  knowledge  of  the  state  of  the 
huker'B  account  or  of  circumstances  raising  a 
belief  in  the  mind  of  the  prisoner  respecting  the 
state  ni  his  banker's  accounts,  just  as  in  Mieg.  v. 
HdU  (dtp.)  the  qunstion  was  authority  or  no 
-authority:  (see  per  Blackburn,  J.  in  Beg.  v. 
Franeis,  ante).  There  is  no  doubt  a  superficial 
resemblance  between  the  act  of  pretending  that  a 
false  coin  is  a  genuine  coin  and  the  act  of  pretend- 
mg  that  a  cheque  is  a  valid  cheque  when  it  is 
not  Bnt  the  distinction,  and  it  seems  to  me  it  is 
•an  important  one,  is  this  :  in  the  case  of  the  coin, 
the  character  of  the  coin  is  inherent  in  it ;  it  is  the 
same  to-day  and  every  day — a  false  coin — and  its 
character  does  not  depend  upon  external  cironm- 
stanoM ;  bnt  in  the  case  of  a  cheque  which  is  a 
genuine  cheque — that  is,  signed  by  the  person  by 
whom  it  purports  to  be  signed — the  validity  of  the 
-cheque  depends  upon  the  state  of  the  banker's 


account,  or  upon  arrangements  made  between  the 
customer  and  the  banker,  and  which  may  vary 
from  day  to  day,  and  are  in  no  way  inherent  in 
the  cheque.     Successive  acta  of  passing  false  coin 
as  genuine,    of   putting   off   taiae  jew^ery  as 
genuine,  are  successive  acts  of  the  same  char- 
acter.   So  successive  acts  of  administering  the 
same   kind  of   poison   are    succcessive   ac&    of 
the    same     character,    and    if    a    mistake     is 
made    in     administering    the    poison     in    the 
place  of  food    or    medicine,  the  mistake  is  as 
to  the  inherent  character  of  the  thing  adminis- 
tered, which  does  not  vary  and  is  the  same  at  the 
time  of  the  commission  of  each  successive  act. 
But  the  act  of  pretending  that  a  genuine  cheque 
is  a  valid  one  is  in  substance  a  pretence  wat 
circumstances  exist  at  the  time  of  the  passing  of 
the  cheque  which  justify  a  belief  that  the  cheque 
wUl  be  met.    Sach  circumstances  may  exist  on 
one  day  and  not  on  another,  and  the  fact  that 
such  circumstances  exist  or  do  not  exist  on  one  day 
have  no  necessary  connection  with  the  question 
whether  such  circumstances  exist  or  do  not  exist 
on  another  day.    In  other  words,  the  successive 
acts  of  pdssing  at  different  dates  genuine  cheques, 
falsely  pretending  that  they  are  valid,  are  not 
necessarily  successive  acts  of  the  same  character, 
because  the  quality  of  each  successive  act  depends 
upon  the  knowledge  of  the  person  passing  the 
cheque  of  circumstances  existing   at   the    time 
external  to  the  instrumeat  itself,  and  varying  in 
character  from   day  to  day.    Therefore  I  think 
that  indirect  evidence,   based  apon  transactions 
other  than  those  charged  in  the  indictment,  was 
not  admissible  within  the  rule    which  permits 
such  evidence  to  be  given  to  negative  mistake  or 
aoddent.    The  case  of  Beg.  v.  Bhodea  (ubi  sup.) 
has  been  spoken  of  as  though  it  were  an  illustra- 
tion of  the  rule  to  which  I  have  referred.    When 
the  case  is  carefully  examined,  I  think  it  is  plain 
that  the  evidence  in  that  case  was  admitted  beo^uae 
it  had  a  direct  bearing  upon  the  matter  in  issue. 
The  taiee  pretence  alleged  in  that  case  was  that 
the  defendant  pretended  that  he  was  carrying  on 
a  bond  fide  busmess,  when  in  truth  it  was  a  bogus 
business.    The  fact  that  the  business  was  a  bogus 
business  could  only  be  proved  by  showing  the 
manner  in  which  the  business  had  been  carried 
on,  and  therefore  all  transactions  tending  to  show 
the  general  character  of  the  business  carried  on 
had  a  direct  bearing  upon  one  of  the  main  ques- 
tions in  the  case.    The  principle  of  that  case 
seems  to  me  to  have  no  analogy  to  the  present. 
The  case  of  Blake  v.  Albion  Life  Aisuranee  Society 
(40  L.  T.  Bep.  211;  4  G.  P.  Div.  94)  is  a  case  in 
which  it  was  held  that,  in  order  to  establish  that 
a  particular  transaction  was  fraudulent  to  the 
knowledge  of  the  person  charged,  evidence  was 
admitted  to  prove  that  the  act  in  question  was 
one  of  a  series  of  fraudulent  acts  having  common 
features.    In  that  case  a  person  acting  under  the 
real  or  assumed  name  of  Howard  had  induced  the 
plaintiff  to  pay  to  the  defendant  company  a  sum 
of  money  by  way  of  premium  to  effect  a  policy  of 
assurance  on  his  life  upon  the  representation  that 
if  he  effected  the  policy  he  would  obtain  from  the 
defendant  company  a  loan  of  money.    The  plain- 
tiff never  did  obtam  any  such  loan,  and  he  brought 
his  action  against  the    defendant    company  to 
recover  back  the  amount  of  the  premium  paid  by 
him,  on  the  ground  that  it  heul  been  obtained 
from  him  by  fraud,  and  that  there  never  was  any 
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mtentaon  on  the  part  of  tbe  defendant  company 
to  make  the  promised  loan.    In  order  to  prove 
that  Howard  was  the  agent  of  the  defendant 
company,  and  that  the  company  had  obtained  the 
money  paid  to  them  by  the  plamtifE  through  the 
fraud  of  Howard  committed  for  them  and  with 
their  knowledge,  evidence  was  admitted  to  prove 
a  series  of  similar  transactions  ertending  over 
years.    But  the  present  case  does  not  fall  within 
the  rule  of  the  case  I  have  last  referred  to.    The 
single  incident  of  the  5th  July  cannot  be  regarded 
as  evidence  of  a  system  of  fraud.    If,  then,  the 
evidence  of  the  transaction  on  the  5th  July  ia  not 
admissible  to  negative  mistake  or  accident,  and  is 
not  admissible  a«  evidence  of  a  system  of  fraud, 
it  is  inadmissible  on  the  ground  that  it  tended 
directly  to  prove  the  knowledge  of  the  prisoner  of 
the  state  of  his  banking  account  at  the  dates 
when  the  cheques  mentioned  in  the  second  indict- 
ment were  issued.     But  I  think  it  is  obvious  the 
passing  of  a  dieque  by  the  prisoner  on  the  5th 
July,  which  was  dishononTea,  had    n«    bearing 
upon  the  question    of    the    knowledge    of    the 
prisoner  of  the  state  of  his  banking  account  on 
the  24th  or  25th  June,  and  such  evidence  was,  I 
think,  inadmissible  on  the  charges  contained  in 
the  second  and  third  counts.     Further,  I  think, 
snob  evidence  was  not  admissible  on  the  charge 
of    the   6tii  July  contained  in  the  first  count, 
because  there  is  no  evidenoe  to  show  that  the  dis- 
honour <k  the  cheque  of  the  5tb  July  was  brought 
to  the  knowledge  of  the  prisoner  before  or  at  the 
time  he  issued  the  cheque  of  the  6th  July.    But 
even  if  this  evidence   were  admissible   on    the 
charge  of  the  5th  July,  I  think  it  was  clearly  not 
admissible  on  the  charge  of  the  24th  and  25th 
June.    The  evidenoe  of  Harold  F.  Ramsey  was 
admitted  witibout  any  restriction,  and  the  jury 
were  not  directed  that  they  were  to  consider  it  as 
bearing  upon  the  first  count  onlv.    The  jury,  as  I 
understand,  returned  a  general  verdict   and,  if 
any  evidence  was  improperly  admitted,  I  think  the 
conviction  should  be  quashed.    No  doubt  in  cases 
where  a  general  verdict  has  been  given  and  in  the 
opinion  of  this  court  the  evidenoe  adduced  has 
l>een  insufficient  to  support  the  charge  on  one 
count,  and  sufficient  to  support  the  charge  on 
another,  it  may  be  right  to  quash  the  conviction 
on  one  count  oi^  and  to  uphold  the  conviction 
on  the  other.    But  where  evidenoe   which  was 
admissible  on  one  cotmt  only  has  been  admitted 
generally,  I  do  not  think  that  such  a  course  can 
be  safely  pursued,  because  it  is  impossible    to 
know  what  effect  the  admission  of  such  evidence 
mav   have   had  upon   the  minds  of  the   jury. 
I  tnezefore  think  that  the  evidenoe  of  the  trans- 
action of  the  5th  July  was  not  admissible  on  any 
of  tiie  counts  of  the  second  indictment,  and  that 
the  oonviction  should  be  quaahed;  and  even  if  the 
evidence  of  the  transaction  of  the  5th  July  should 
be  held  to  be  admissible  as  bearing  on  the  first 
count,  yet,  as  it  was  admitted  generally,  and  the 
jury  were  not  directed  to  conirider  that  evidenoe 
in  connection  with  that  count  alcMe,  I  should  still 
be  of  opinion    that   the    conviction    should    be 
quashed.    On  the  question  whether,  if  the  evi- 
of  Ramsey  were  admissible  on  other  grounds,  it 
ceased  to  be  admissible  on  the  ground  that  the 
defendant  had  been  acquitted  of  th«  charge  con- 
tained   in    the    first    indictment,    I  entertained 
during  the  argument  considerable  doubt,  but  on 
consideration  I  am  of  opinion  that  that  objection 


cannot  be  maintained.  I  have  had  the  advantage 
of  reading  the  judgments  of  Wright  and 
Ghannell,  JJ.,  and  on  the  last- mentioned  point  I 
agree  with  the  opinions  expressed  by  them. 

BiDiiBT,  J. — I  have  read  the  judgment  which 
has  been  delivered  by  Bruce,  J.  I  agree  with  it, 
and  I  do  not  tiiink  that  I  can  usefully  add  any- 
thing further. 

Darling,  J. — ^It  appears  to  me  that  the 
evidence  of  Ramsey  would  certainly  have  been 
admissible  in  the  first  instance  on  the  trial  of  the 
indictment  on  which  the  defendant  was  oonvioted 
although  in  itself  incapable  of  sustaining  another 
charge  against  him  of  a  criminal  offence — Uiat  is, 
had  uiere  not  been  the  former  trial  in  the  course 
of  which  this  evidence  had  already  been  given-  I 
think  it  was  material,  for  it  went  some  way  to 
show  that  the  defendant  knew  he  had  no  assets 
at  the  bank  on  which  he  gave  a  cheque,  as  this 
had  already  been  brought  to  his  niDtice  with 
regard  to  anottier  cheque  given  by  him  but  a  very 
short  time  before.  Tnis  evidenoe  had,  however, 
been  given  in  the  first  trial,  and  it  is  said  that 
there^re  it  was  not  again  admissible,  on  the 
ground  stated  in  the  case  reserved.  This  is  in 
effect  to  state  that  this  case  comes  within  the  rule 
Nemo  debet  bis  puniri  pro  uru>  deHeto,  a  rule  which 
applies  equally  in  civil  actions  under  the  form 
Nemo  bit  vexari  debet  pro  eadent  eauta.  This  rule 
is  the  foundation  of  the  pleas  in  bar  known  as 
autrefois  acquit  and  autrefois  eonviot.  Now,  to 
this  indictment,  on  which  the  defendant  was  con- 
victed, it  would  not  have  availed  him  to  plead 
either  of  those  pleas,  and  to  have  supported  them 
by  evidence  of  the  ti-ial  in  Ramsey  s  case.  Had 
only  the  evidenoe  given  on  the  trial  of  Ramsey's 
case  been  given  on  the  trial  of  this  indictm«it 
there  would  have  been  no  evidence  to  go  to  the 
jury,  for  there  would  have  been  none  of  the 
giving  of  the  cheque  or  making  the  &lse 
pretence  charged  as  a  crime  by  this  indictment. 
It  seems  to  me,  therefore,  that  by  the  admission 
of  this  evidenoe  the  defendant  was  not  bis 
vexatus,  for  I  feel  sure  that  those  words  are  not 
to  be  understood  as  meaning  that  a  man  is  not  to 
be  more  than  once  annoyed  by  the  same  evidence. 
I  think  they  mean  that  he  is  not  to  be  by  legal 
process  twice  exposed  to  the  risk  of  being  found 
guilty  of  the  same  crime,  or  the  same  tort,  at 
Uable  twice  to  pay  the  same  debt,  be  it  to  the 
State  or  to  his  fellow  citizen.  To  lM>ld  otherwise 
seems  to  me  to  rule  that  evidenoe  which  has  been 
nven  once  shall  never  again  be  produced  against 
the  same  defendant ;  yet  it  is  plain  that  up  to  a 
certain  point  the  evidenoe  must  often  be  the 
same  although  the  defendant  is  accused  of  wrongs 
done  to  two  distinct  persons,  and  that  in  different 
suits  or  forensic  proceedings.  It  seems  to  me 
impossible  to  say  that  the  evidenoe  of  which  a 
summary  has  been  given  by  my  Lord  was  irrele- 
vant to  the  issue,  but  I  thmk  it  might  well  have 
produced  a  prejudice  against  the  defendant  out  of 
all  proportion  to  its  real  weight  and  importance. 
The  recorder  might  therefore,  I  think,  weU  have 
suggested  to  the  counsel  for  tiie  prosecution  that 
he  should  not  press  the  evidence  on  the  court. 
Bnt  as  a  matter  of  law  I  am  of  opinion  that  the 
evidence  of  Ramsey  was  admissible. 

Ghannell,  S. — It  is  an  elementary  principle 
of  criminal  law  that  a  priMper  can  only  be  ooo- 
victed  on  a  criminal  chotgi  by  evidence  bearing 
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directly  an  that  charge,  and  that  it  is  inadmiadble 
to  endeavour  to  support  the  charge  by  showing 
that  the  prisoner  has  committed  other  similar 
offenoee,  and  is  therefore  likely  to  have  committed 
the  one  with  which  he  is  charged.  I  know  of  no 
exceptions  to  this  rule ;  but  neTertheless  there  are 
cases  where  evidence  of  transactions  other  than 
those  the  subject  of  the  indictment  can  be  given, 
because  those  tranaactions  have  a  direct  bM.ring 
upon  one  of  the  questions  at  issue  on  the  trial  en 
the  particular  indictment.  Where  the  proof  of 
an  offence  involves  the  proof  of  suoh  matters 
as  intent  to  defraud,  or  guilty  knowledge,  or  the 
like,  the  evidence  of  other  transactions  is  often 
the  only  evidence  by  which  that  essential  part  of 
the  offenoe  can  be  proved.  In  such  cases  evi- 
dence of  other  transactions  is  admitted,  not  for 
the  purpose  of  showing  that  the  prisoner  com- 
mitted tae  other  offences,  but  for  the  purpose  of 
showing  that  the  transaction  the  subject  of  the 
indictment  was  done  with  the  intent  to  defraud 
or  with  guilty  knowledge,  as  the  case  may  be.  It 
seems  to  me  to  be  a  mistake  to  say  that  if  the 
other  transactions  have  been  the  subject  of  an 
indictment  the  prisoner  is  being  twice  vexed  for 
the  same  matter  Dy  the  proof  of  uiem,  on  a  subse- 
quent indictment,  being  allowed.  The  objection 
in  the  present  case  is  to  the  evidence  of  Ramsey. 
The  mere  fact  that  be  had  given  evidence  in  the 
case  in  which  the  prisoner  had  been  acquitted  did 
not,  of  course,  make  liis  evidence  inadmissible. 
Xo  one  suggested  that  the  evidence  of  the  banker's 
clerk,  the  solicitor,  and  the  trustee  in  bankruptcy, 
given  also  in  the  fdtmer  case,  was  inadmissible  m 
the  second  case.  If  the  evidence  of  Ramsey  was 
wanted  to  show  that  the  prisoner  had  committed 
a  fraud  on  Ramsey,  that  not  being  the  fraud  for 
which  he  was  indicted,  it  would  be  inadmissible. 
But  it  was  not  wanted  for  that  purpose,  but  to 
show,  if  possible,  that  frauds  were  committed  on 
Rawlings  and  Morris.  In  my  opinion  its  admissi- 
bility depends  upon  its  relevancy,  and  upon  the 
question  of  relevant^  I  fully  concur  in  the  judg- 
ment of'  the  court. 

Solicitor   for    the    Crown,    Solicitor    to    the 
Trtcuury. 
Solicitor  for  the  prisoner,  Tattle,  Bath. 
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COURT    OF   APPEAL. 

Tuesday,  Aug.  7. 

(Before  Lord  Alyebstohb,  1II.R.,  Right  and 

CoixiHS,  L.JJ.) 

Naldbb  abd  Colltxb's  Bbbwebt  Company 
Limited  v.  Habman.  (a) 

APPEAL  FBOM  TJBE   CHAIfCBBT  DIVISION. 

Vendor  and  purchater—BuHding  eeheme — Aitetion 
taie — Bestrietive  ttipvlationM — Prior  purehater 
— BeetrieHve  covenatUe — Benefit  of  covenants — 
AstignB  of  vendor. 

A  vendor,  the  owner  in  fee  of  an  estate,  conveyed 
part  cf  it  to  D.,  who,  for  himself,  his  exeeviors, 

to)  Bcportad  by  S.  A.  Sckaicblit,  Eaq.,  B«iTlM«r-at-I«w. 
VoL  UEZZin.,  2188. 


adminittraiors,  and  assigns,  entered  into  certain 
restrictive  covenants  with  the  vendor,  his  heirs 
and  assigns.  About  the  same  time  the  vendor 
conveyed  two  other  pot-tions  of  the  estate  to  two 
other  purchasers,  subject  to  restrictive  covenants 
similar  to  D.'s  covenants.  The  vendor  subse- 
quently sold  the  remainder  of  the  estate  in  lots 
0^  auction,  subject  to  restrictive  itipulcUions 
binding  on  each  purchaser  similar  to  V.'s  cove- 
nants. The  auction  sale  plan  showed  the  whole 
estate  sold  and  unsold. 

An  action  was  brought  by  the  assigns  of  purchasers 
at  the  auction  sale  to  enforce  against  a  lessee  of 
an  assign  of  D.  the  covenants  entered  into  by  D. 
toith  the  vendor.  The  benefit  of  these  covenants 
had  never  been  expressly  assigned  to  the  pur- 
chasers at  the  auction  scue. 

Held,  affirming  the  decision  of  Kehewich,  J.  (82  L.  T. 
Bep.  594),  that  there  was  a  general  building 
scheme  affecting  the  whole  estate;  that  D.  w<u 
not  bound  by  it  for  want  of  reciprocity;  but 
that  the  plan  and  particulars  of  the  auetion 
sale  raised  an  irresistible  inference  that  the 
vendor  intended  the  purchasers  at  that  sale  to 
have  the  benefit  of  D.'s  covenants  so  thai  the 
purchasers  at  that  sale  could  enforce  D.'s  cove- 
nants as  assigns  of  the  vendor. 

In  Sept.  1869  the  Waddon  Cottage  estate,  in  the 
pariah  of  Croydon,  in  the  county  of  SniTey,  con- 
sisting of  a  house  and  a  few  acres  of  land,  was 
conveyed  to  William  Tancock  in  fee  simple. 

Tancock  proceeded  to  lay  out  roads  on  the 
estate,  and  on  the  14th  Oct.  1869  sold  the  house, 
Waddon  Cottage,  with  some  ground,  together 
witii  full  rights  of  way  over  one  of  the  new  roads, 
by  public  auction  to  William  Gittens. 

Ill  the  deed  of  conveyance,  Tancock  covenanted 
as  to  the  frontage  and  windows  of  anv  buildings 
to  be  erected  on  adjoining  pieces  of  land  (being 

Sart  of  the  estate)  in  accordance  with  the  oon- 
itions  of  sale.    There  were  no  restrictive  cove- 
nants on  the  part  of  the  purchaser  Gittens. 

By  an  indenture  dated  the  20th  Oct.  1869, 
Tancock  conveyed  to  W.  Drummond  another 
portion  of  the  estate  which  looked  on  to  the 
grounds  of  Waddon  Cottage,  and  which  was  in 
the  deed  described  as  being  situate  in  the  parish 
of  Croydon,  and  delineated  in  the  plan  annexed^ 
and  therein  coloured  pink  and  green,  and  as 
being  bounded  on  three  sides  by  certain  roads, 
and  on  the  fourth  side  by  other  land  of  the 
vendor,  together  with  full  riftbts  of  way  over  two 
of  the  new  roads.  And  Drummond  thereby 
covenanted  "for  himself,  bis  heirs,  executors, 
administrators,  and  assigns,"  with  Tancock,  "  his 
heirs  and  assigns,"  that  he  would  make  and 
maintain  certain  fences ;  that  he  would  observe 
certain  conditions  respecting  the  frontage  and 
windows  of  buildings  to  M  erected;  that  no 
building  or  portion  of  any  building  to  be  erected 
on  the  land  conveyed  should  be  used  "  as  or  for  a 
licensed  inn,  or  wine  or  beer  shop,  or  for  the  sale 
of  beer,  wine,  or  spirituous  liquors,  under  any 
circumstances  whatever";  and  that  no  manu- 
factory should  be  erected  or  any  operative 
machiuery  fixed  on  the  land. 

There  was  a  proviso  that  the  above  covenants 
were  oidy  to  be  personally  binding  on  Dmnunomd 
and  his  hdrs,  executors,  adnunLstrators,  and 
assigns  during  iheif  respective  periods  of  owner- 
ship. 
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There  irere  no  correspondmg  coTODants  by  the 
vendor  as  to  the  remainder  oi^ the  estate,  nor  any 
reference  to  any  bnilding  scheme. 

On  the  same  date  Tanoock  conveyed  another 
portion  of  the  estate  to  J.  Moore. 

He  had  on  the  11th  Oct.  1869  conveyed  another , 
portion  to  L.  Young. 

Both  these  conveyances  contained  restrictive 
covenants  on  the  part  of  the  porchasers  similar 
to  those  in  the  deed  of  conveyance  to  Dmm- 
tnond. 

On  the  28th  Oct.  1869  Tancock  put  up  the 
rest  of  the  estate  for  sale  in  lots  by  public 
.  auction. 

The  sale  plan  inoladed  the  whole  of  the  estate ; 

'the  portions  to  be  sold  were  coloured  green,  and 

iihe  sold  portions,  the  roads,  and  a  reserved  strip  of 

'4in.  round  the  southern  boundary  of  the  estate 

■were  left  uncoloured. 

The  whole  of  the  fpreen  or  unsold  portion  was 
''divided  into  lots  and  numbered. 

Drummond's  portion  was  divided    into   eight 

-  unnumbered  lots  and  marked  "  sold  to  Mr.  T.  G. 

Chapman '"  (Chapman  being  Drummond's  lessee). 

Moore's  portion  was  divided  into  five  unnumbered 

'  lots  and  marked  "  sold  to  Mr.  James  Mooro." 

Waddon  Cottage  and  its  groaads  were  not 
divided  into  lota,  nor  were  they  marked  as  sold. 

Young's  portion  was  not  divided  into  lots,  but 
it  was  marked  "  sold  to  Mr.  L.  Young." 

Lot  7  was  a  comer  plot,  and  was  marked  "  site 
ior  hotel." 

The  stipulations  of  sale  provided  for  the  erec- 

ition  and  maintenance  of  certain  fences  by  the 

purchasers,  and  for  the  aspect  and  windows  of 

"Certain  of  the  buildings  to  be  erected,  and  also 

provided  that  no  buUding    or   portion  of  any 

building  which  might  be  erected  upon  any  lot 

should  be  used  "  as  or  for  a  licensed  inn  or  wine 

or  beer  shop,  or  for  the  sale  of  beer,  wine,  or 

spirits  under  any  circumstances  whatever  " ;  that 

no  mannfactoiy  was  to  be  erected  or  machinerv 

'  fixed  on  any  lot ;  and  that  the  conveyance  to  eacn 

purchaser  should  contain  covenants  by  him  with 

the  vendor  to  observe  the  stipulations,  with  a 

proviso  limiting    the    personal    liability  to  the 

period  of  ownership,  but  the  purchaser  of  any 

lot  was  not  to  be  entitled  to  see  to  the  execution 

'  of  the  conveyance  to  the  purchaser  of  any  other 

lot,  or  to  see  that  such  covenants  had  been  entered 

into. 

Fall  rights  of  way  were  to  be  granted  to  each 
purchaser  over  the  new  roads. 

Lot  7  was  specially  excepted  from  the  stipula- 
tion prohibiting  use  as  a  licensed  inn,  but  was 
subject  to  the  other  stipulations. 

Tne  plan,  particulars,  and  stipulations  of  sale 
were  prepared  by  Drummond,  as  solicitor  for 
Tancock,  the  vendor. 

The  purchaser  of  Lot  7  covenanted  to  observe 
the  above  stipulations  save  as  aforesaid,  but  he 
took  no  express  assignment  of  the  benefit  of  the 
-covenants  oy  Drummond  in  the  conveyance  to 
him. 

Gfeorge  Harman,  a  lessee  of  an  assign  of  Drum- 
mond, with  notice  of  the  covenants,  sold  beer, 
'wine,  and  spirits  in  a  house  erected  on  the  land 
-conveyed  to  Drummond. 

Thereupon  an  action  'was  brought  by  Nalder 
and  Collyer's  Brewery  Company  Limited,  who 
were  successors  in  title  of  the  purchaser  of  Lot  7, 
against  George  Harman. 


The  plaixitiffB  claimed  an  injonotion  to  resiirain 
the  defendant  from  nsin^  the  house  oocnpied  by 
him  aa  and  for  a  licensed  mn,  or  wine  or  beer  shop, 
or  for  the  sale  of  beer,  wine,  or  spirituous 
liquors,  and  from  otherwise  committing  a  breach 
of  the  stipulations  and  covenant. 

The  plaintiffs  alleged  that  Drummond  had 
bought  under  a  general  building  scheme  afCeetittg 
the  whole  estate,  the  stipulations  of  which  were  in- 
tended to  operate  for  the  benefit  of  thepnrchaaen 
of  each  lot  inter  «e ;  tliattheypnrohased  mtix  notice 
of  and  relying  on  such  stipulations,  and  'were  en- 
titled to  enforce  the  stipulations  and  the  cove- 
nants by  Drummond  ag;ainst  him  or  his  assigns 
with  notice. 

The  defendant  alleged  that  the  sales  to  Gittois, 
to  Dmmmond,  and  the  auction  sale  were  entirely 
separate  transactions,  and  were  not  intended  to 
confer  any  right  on  the  purchasers  at  one  sale 
against  the  purchasers  at  another. 

In  the  alternative  they  alleg^  that  if  the  sales 
were  effected  in  pursuance  of  one  common  building 
scheme,  the  stipulations  did  not  operate  for  the 
benefit  of  any  person  other  than  the  parties  to  the 
stipulations  in  each  particular  case. 

The  defendant  alao  alleged  that  neither  the 
plaintifb  nor  their  predecessors  in  titie  ever  had 
anv  notice  of  or  relied  on  any  stipulations  in  any 
building  scheme  affecting  the  land  purchased  by 
Drummond,  and  that  they  were  not  entitied  to 
enforce  any  stipulations  or  covenant  entered  into 
by  him. 

In  Jan.  1900  the  action  came  on  for  trial  before 
Kekewich,  J.,  who  decided  in  favour  of  the 
plaintiffs. 

From  that  decision  the  defendant  now  appealed. 

Benshavo,  Q.C.  and  Ecutwiek  for  the  appellant. 
— Drummond  did  not  buy  under  any  Duildmg 
scheme.  His  con'veyanoe  is  inconsistent  'witn 
that  view.  He  could  not  enforce  'the  auction  sale 
stipulations,  and  the  purchasers  at  that  sale 
cannot  therefore  enforce  them  against  him. 
There  is  no  reciprocity.  The  benefit  of  Drum- 
mond's covenants  has  never  been  assigned  to  the 
purchasers  at  the  auction  sale,  and  the  plaintiffs 
cannot  therefore  sue  on  them : 

Benalt  v.  CowluiKaw,  41  I>.  T.  Bep.  116;  II  Ch. 
Div.  866. 

Warrington,  Q.C.  and  P.  F.  Wheeler  for  the  re- 
spondents. — The  question  really  is  for  whose 
benefit  were  the  covenants  entered  into  by 
Dmmmond;  and  whether  the  respondente  are 
entitied  to  tlie  benefit  of  those  covenants. 
Dmmmond  really  bought  under  a  building 
scheme  affecting  the  whole  estate ;  all  the  sales, 
both  those  before  and  those  at  the  auction  sale, 
being  part  of  one  transaction.  Any  purchaser  of 
any  pwrt  of  the  estate  can  therefore  enforce  the 
restrictive  stipulations  either  against  him  or  his 
assigns  with  notice : 

Nottingham  PatetU   Brick  and  TUe    Company  v. 
Butler,  54  L.  T.  B«p.  444 ;  15  Q.  B.  Div.  261. 

The  particulars,  plan,  and  stipulations  of  the 
auction  sale  amount  to  a  contract  or  represen- 
tation by  the  vendor  that  Drummond  'was  bound 
by  covenants  similar  to  the  sale  stipulations,  and 
tnat  the  purchasers  at  the  auction  sale  were  to 
ha're  the  benefit  of  these  oovenante.  The  plaintiffs 
are  therefore  entitied  to  enforce  Dmmmond's 
covenants  as  assigns  of  the  vendor,  although  the 
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benefit  of  ihoae  covenanta  haa  not  been  expressly 
Assigned  to  them : 

fienal«  T.  CowUihmo  {ubi  sup.). 
No  reply  was  heard. 

Lord  AxTXBSTOME,  M.B. — ^I  think  that  the 
learned  jadge  in  the  court  below  has  airired  at  a 
oorreot  ooncliuioa  in  this  oasa  [His  Lordship 
stated  the-  facts  -  of  the  case,  and  continued  :J 
Drairing  the  best  inference  that  I  can  from  the 
facts,  I  cannot  come  to  the  oonolosion  which  the 
appellant  has  contended  for.  The  appeal  must 
therefore  be  dismissed  with  costs. 

BiQBT,  L.J. — I  am  of  the  same  opinion. 

Ootujsa,:.  L.J. — I  am  of  the  same  opinion. 
Wliere  a  vendor  sells  land  and  retains  other  land 
and  imposes  on  the  poichaser  a  oovenant,  it 
beoomee  a  question  of  fact  what  the  eifeot  of  tiiat 
is.  That  being  a  qoestion  of  faot,  it  most  be 
decided  by  the  light  of  evidenoe  as  are  all  other 
questions  of  fact.  But  if  you  find  tiiat  a  building 
scheme  exists,  proof  of  that  building  scheme 
may  be  given.  It  is  only  a  matter  of  evidence, 
and  it  is  perfectly  competent  to  prove  by  other 
evidence,  if  you  can  find  it,  whether  or  not  the 
bmlding  scheme  appUes.  ^^^^  dUmissed. 

Solicitors  for  the  appellant.  Prior,  Chvreh,  and 
Adams,  agents  for  Marshall  and  Liddle,  Groydon. 

Solicitors  for  the  respondents,  Edridge  and 
Neuihham,  London  and  Groydon. 


Jidy  17, 18, 19,  20,  and  23. 

(Before  Lord  Alysbstone,  M.B.,  Bigbt  and 

gollihb,  l.jj.) 

Yalkhtink  Meat  Juicb  Gohfaky  v.  Yaxen- 

TINB  EztBACT  GOKPANT  LIMITED,  (a) 
APPEAI.  FBOH  THB  CHANCBBT  DITI8ION. 

Trade    name  —  Bimilar    name  —  True    personal 
name — Tendency  to  deceive — Injunction, 

The  plaintiffs  vere  the  ^proprietors  and  manu- 
faeturers  of  a  preparatum  of  meai  juice,  which 
for  many  yewrs  had  been  advertised  and  sold 
wnd«r  a  nam*  whereof  "  Valentine "  formed 
porf. 

The  defendoMt  eomwnny  too*  promoted  by  the 
dtfendant  C.  B.  Valentine,  who  was  (^pointed 
memaging  director,  for  the  purpose  of  manufac- 
turing and  selling  extract  of  tntai  in  the  shape 
of  globules  in  a  protecting  cover,  according  to 
AM  patented  invention. 

The  gtobvles  were  at  first  packed  in  hmees  hearing 
labels  describing  them  as  "  Valentine^s  ValHne 
Meat  Globules;'  the  word  "  Valtine"  being  a 
registered  trade  mark  which  was  acquired  by 
the  defendant  company,  on  its  formation,  from 
the  defendant  G,  R.  ValentuM. 

Previoiuly  there  was  no  prMoration  of  meat  juice 
or  eattraet  on  the  market,  connected  with  the 
nam*  of  "  Valentine,"  other  than  that  ma/nufaC' 
iured  and  said  by  the  plaintiffs.  Aecordingly  they 
brought  an  action  for  an  injunction  to  restrain 
the  dtfendant  company  from  ectrrying  on  busi- 
ness as  manufacturers  or  vendors  of  any  prepo- 
ronton  of  extract  of  meat  or  meat  juiee  umder 
any  name  or  title  of  which  the  name  "  Valentine" 
or  "  Valentine's  "  fanned  part ;  and  to  resh-ain 

(•)B*poited  b7  E.  A.  Scbatohlit,  bq.,  B«Rlatar-»V-Law. . 


the  defendant  O.  B.  Valentine  from  carrying  on 
any  such  bwtiiiess  under  any  such  nam*  or  title 
without  dearly  distingwiMing  that  business 
from  Oie  business  of  the  plaintiffs. 

Stnee  the  eommeneement  m  tKe  (letion  the  descrip- 
tion on  the  labels  issued  by  the  d^endant  com- 
pany had  been  altered  to  "  Valtine  Meat 
Globules."  The  plaintiffs  did  not  complain  that 
the  defendant  company  had  got  up  tneir  goods 
so  as  to  resemble  the  plaintiffs',  hut  only  that  they 
had  made  use  of  the  nam*  "  Valentine  "  in  such 
a  way  as  to  deceive  the  public  into  the  belief  that 
the  goods  sold  by  them  u>ere  manufaetwed  by 
the  plaintiff's. 

neld,  ikat  there  was,  in  principle,  no  distinction 
between  a  ease  in  which  the  name,  of  the  use  of 
which  the  complaint  was  made,  was  the  name  ef 
the  person  who  was  carrying  on  the  business  and  a 
ea*e  in  which  it  was  not ;  that  in  both  eeues  the 
principle  of  Beddaway  «.  Banham  (74  L.  T.  Bep, 
289 :  (1896)  A.  C.  199)  ofplied ;  that  the  term 
"  Valentine  Extract "  could  not  be  used  in  con- 
nection with  msat  juice  without  representing  the 
goods  to  be  those  of  the  plaintiffs ;  and  that, 
therefore,  they  were  entitled  to  the  relitf  which 
they  asked,  and,  under  the  cirewmstances,  the 
injunction  must  extend  to  the  use  of  the  word 
"  ValHne." 

Per  Collins,  L.J. :  It  is  immaterial  whetlur  the 
deception  arises  from,  the  use  of  a  name  which 
is,  as  it  happens,  the  name  of  the  defendant,  or 
whether  it  arises  from  the  use  of  any  other 
description  which  in  a  sense  may  be  accurate  of 
th(U  which  he  sells.  For  if  the  article  which  he 
sells  has  come  to  he  kndwn  in  the  market  as 
VMOning  something  made  by  somebody  other 
than  htmself,  it  is  impossible  for  him  to  seU  it 
simplioiter  by  Outt  name,  although  it  be  his  own, 
without  misleading  purchasers. 

Jamieson  v.  Jamieson  (15  Bep.  Pat.  Cos.  169) 
considered  and  applied. 

Decision  of  Stirling,  J,  reversed. 

In  Oct.  1898  the  plaintiffs  commenoed  this  action 
against  the  defendants  to  obtain  an  injonotion. 

The  action  came  on  for  trial  before  Stirluig,  J. 
in  May  and  June  1899,  when  his  Lordship  reserved 
judgment. 

The  facts  of  the  case  are  fully  stated  in  the 
written  judgment  of  the  learned  judge,  which  was 
delivered  on  the  14th  Kov.  1^9,  and  was  as 
followB: — 

Stibuho,  J. — This  is  an  action  brought  by  the 
Yalentine  Meat  Juice  Company  against  uie  Yalen- 
tine  Extract  Compamy  Limited,  Charles  Richard 
Yalentine,  Herbert  Hughes,  and  Ernest  B.  Baines 
as  defendants,  and  it  claims  by  the  writ  "an 
injunction  to  restrain  the  defendants,  the  Yalen- 
tine Extract  Company  Limited  and  Herbert 
Hughes,  and  each  of  them,  their  servants  and 
agents,  from  carrying  on  business  as  manufac- 
turers or  vendors  of  any  preparation  of  extract  of 
meat  or  meat  juice  under  any  name  or  title  of 
which  the  name  '  Yalentine '  or  '  Yalentine's  * 
forms  part,  and  from  selling,  or  offering,  or 
exposing,  or  advertising  for  sale,  or  procuring  to 
be  sold,  any  such  preparation  as  foresaid  not 
being  of  the  plaintifCs  manufacture  nn^  any 
name  or  description  of  which  the  name  '  Yalen- 
tine' or  'Valentine's'  or  'Valtine'  forms  part, 
and  to  restrain  the  defendant  Charles  Richard 
Yalentine,  his  servants  and  agents,  from  carrying 
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on  any  saoh  buBinesa  as  aforesaid  under  amy  raoh 
name  or  title  as  aforesaid  without  clearly  distin- 
goishing  each  basiness  from  the  baainess  of  the 
plaiutiSa,  and  from  selling,  or  offering,  or  expos- 
ing, or  adTOrtiaing  for  aale  or  procuring  to  be  sold 
any  such  preparation  aa  aforesaid  undu'  any  such 
name  or  description  aa  aforeaaid  without  clearly 
distingniahine  auch  preparation  from  gooda  of  the 
plaintiffa,  and  to  reatrain  all  the  defendants,  their 
aerrants  and  agents,  from  in  any  manner  repre- 
senting or  acting  so  aa  to  be  calculated  to  lead  to 
the  belief  that  the  defendant  Charles  Richard 
Valentine  is  or  ever  has  been  interested  in  or  con- 
nected with  the  baaineaa  of  the  plaintiffa."  The 
plaintiffa  are  a  joint  stock  company  incorporated 
in  accordance  with  the  laws  of  the  State  of 
Yirginia,  in  the  United  States  of  America,  and 
cany  on  business  at  Richmond  in  that  State. 
This  buBiness  was  originally  founded  in  1871  by  a 
genUemaa  named  Mann  S.  Valentine,  who  had 
discoTered  a  mode  of  making  a  preparation  of 
meat  joioe.  The  buaineas  has  always  consisted, 
and  still  oonaists,  in  the  manufacture  and  sale  of 
that  preparation  and  nothing  else.  On  the  death 
in  1892  of  the  original  founder,  the  business 
passed  into  the  hands  of  the  plaintiff  company, 
wluoh  has  since  carried  it  on.  The  plaintiffs  have 
no  depdt  and  employ  no  agents  in  this  country, 
although  they  have  a  very  considerable  business 
connection  with  it,  making  consignments  annually 
of  upwards  of  a  quarter  of  a  million  bottles  of 
meat  juice  to  a  few  firms  here  with  whom  alone 
tiiey  deal,  and  among  whom  in  particular  may  be 
mentioned  the  firm  of  Croaae  and  BlackweU,  in 
London,  who  take  about  28,000 bottlea  per  annum. 
The  preparation  is  sold  by  the  consignees  princi- 
pally to  chemists,  but  also  to  a  substantial  extent 
to  grocers.  It  is  mainly  used  by  sick  people  and 
invalids,  but  a  considerable  use  is  made  of  it  by 
persons  in  good  health.  The  plaintiffs'  prepara- 
tion is  a  liquid,  and  has  been  always  sold  m  small 
bottles  of  one  size  and  of  a  distinctive  shape.  On 
each  bottle  ia  a  distinctive  triangular  label,  with  a 
trade  mark,  and  containing  these  directions : 
"JDiaaolve  one  teaspoonful  of  the  preparation  in 
.  three  tableapoonfuls  of  cold  or  moderately  warm 
water.  Hot  water  changes  the  character  of  the 
preparation."  The  neceasity  for  thia  direction 
ariaes  from  the  fact  that  the  preparation  con- 
tains a  large  quantity  of  albumen,  which  is 
coagulated  by  hot  water.  A  circular  usually 
accompanies  the  bottles,  containing  warnings  as 
to  the  use  of  hot  water  with  the  meat  juice, 
'  although  in  one  of  the  extracts  from  the  medical 
journals  it  ia  stated  than  when  boiled  or  mixed 
with  hot  water  it  forms  a  very  palatable  beef 
tea.  The  plaintiffs  have  in  all  their  cii-culars 
stated  prominently  that  they  carry  on  business 
in  America.  The  plaintiffs'  preparation  baa 
always  been  sold  under  some  designation  of  which 
the  name  "  Valentine "  formed  part,  aa,  for 
example,  "  Valentine's  Meat  Juice,"  "  Valen- 
tine's Extract^"  and  in  some  cases  has  been 
asked  for,  sold,  or  referred  to  as  "Valen- 
tine" simply.  Until  1898  there  was  not  on 
the  market  any  other  preparation  of  meat 
connected  with  the  name  of  "  Valentine." 
The  defendant  company  is  a  company  incorpo- 
rated in  this  country  under  the  Companies  Act, 
OB  the  16th  Oct.  1897,  under  the  name  of  the 
Valentine  Extract  Company  Limited,  with  a 
nominal  capital  of  4000^,  divided  into  3000  pre- 


ferred shares  of  12.  each,  and  1000  deferred 
shares  of  the  like  amoant.  It  had  amongst  iU^ 
objects  the  carrying  on  of  the  business  of  meat 
extract  or  meat  juice  manufacturers  or  extractors 
and  vendors,  either  wholesale  or  retail.  This 
company  was  got  up  by  the  defendant  Charles 
Richard  Valentine,  who  has  been  from  the  com- 
mencement and  atill  is  the  managing  director. 
He  is  about  thirty-one  years  of  age,  and  was  in 
1893  employed  by  the  Government  of  New  South 
Wales  to  prepare  a  special  report  on  the  subject 
of  butter  and  dairy  produce.  From  Oct.  1893 
until  the  end  qf  Deo.  1894  he  was  employed  by 
the  Government  of  New  Zealand  as  a  dairy  expert, 
making  reports  on  the  subject  of  dairy  produce 
and  other  colonial  produce,  but  none  of  these 
reports  prepared  by  him  referred  to  extract  of 
meat.  In  1895  he  became  the  manager  of  the 
produce  department  of  a  company  named  the 
Colonial  Consignment  and  Distributing  Company, 
which,  for  brevity,  was  during  the  argument  and 
is  hereafter  called  the  C.  C.  and  D.  Company. 
This  was  a  limited  company  formed  in  England 
to  take  over  the  business  of  the  English  branch  of 
the  well-known  firm  of  Nelson  Brothers,  large 
dealers  in  colonial  produce.    The  business  of  the 

C.  C.  and  D.  Company  was  to  receive,  store,  and 
sAll  consignments  of  colonial  produce,  which 
included  extract  of  meat  manufactured  according 
to  Liebig's  and  other  processes.    The  C.  C.  and 

D.  Company  does  not  appear  to  have  done  any 
business  in  extract  of  meat  from  the  bejpnnisg 
of  1895  down  to  the  2nd  Feb.  1897,  but  between 
that  date  and  Oct.  1898  consignments  of  extract 
of  meat  to  the  extent  of  a  hundred  and  eighty 
tons  were  received  and  sold  by  it.  Mr.  C.  R. 
Valentine  never  himself  manufactured  extract  of 
meat,  either  on  his  own  account  or  as  agent  of  the 
C.  C.and  D.  Company,  but  he  appears  to  hare 
taken  an  active  part  in  the  sales  of  produce, 
including  extract  of  meat,  effected  by  the  com- 
pany, and  the  evidence  shows  that  he  was  well 
known  to  grocers,  commercial  travellers,  and 
other  persons  dealing  in  auch  produce.  Some 
time  towards  the  close  of  1895,  Mr.  Valeniise 
appears  to  have  conceived  the  idea  of  putting  up 
solid  extract  of  meat  prepared  according  to 
Liebig's  process  or  some  modification  of  it,  in  the 
form  of  globules  inclosed  in  a  protecting  cover 
BO  that  it  could  be  carried  about  in  suuJl 
quantities,  and  be  made  readily  available  as  food 
by  travellers  and  others.  He  made  experiments 
on  the  subject  down  to  March  1897,  when  he 
applied  for  ^  patent  which  was  subsequently 
granted  to  him.  The  invention,  as  disclosed  by 
the  specification,  appears  to  consist  in  a  con- 
venient mode  of  packing  the  well-known  sub- 
stance— extract  of  meat.  Between  March  1897 
and  the  formation  of  the  company  he  appears  to 
have  shown  his  meat  globules  to  various  persons 
with  whom  he  came  in  contact  in  the  course  of 
business,  some  of  whom  promised  to  take  sharss 
in  the  defendant  company  and  to  give  assiatanoe 
in  the  aale  of  the  meat  globules,  but  previous  to 
the  formation  of  the  company  he  had  not  actu- 
ally sold  any  of  the  globules  except  one  small 
parcel.  By  an  aneement,  dated  the  llt^  Nov. 
1897,  Mr.  C.  B.  Valentine  agreed  to  seU  to  the 
defendant  company  his  invention  and  letters- 
patent  and  certain  trade  marks  there  specified, 
and  also  what  is  described  as  "  the  goodwill  <^  the 
business  of  a  meat  extract  company  which  is  now 
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being  created  or  establiahed  by  tbe  yendor  in 
connection  -with  the  nse  of  the  said  trade  marks." 
The  consideration  was  1440Z.,  to  be  paid  as  to 
5001.  in  cash,  and  as  to  the  balance  hj  the  allot- 
ment to  him  or  iiis  nominees  of  940  fnlly-paid 
deferred  shares  of  II.  each  in  the  capital  of  the 
company;  and  he  agreed  on  the  completion  of 
t3ie  sale  to  enter  into  a  covenant  with  the  company 
that  he  would  not,  without  the  consent  of  the  com- 
pany, except  as  an  officer  or  agent  of  the  company, 
tor  a  term  ot  ten  years  from  the  incorporation  of  the 
company,  or  until  the  company  should  go  into 
fiqnidation,  whichever  should  first  happen,  allow 
hia  name  to  be  used  as  a  manufacturer,  vendor, 
or  purveyor  of  extract  of  meat.  The  memo- 
randum at  association  of  the  company  was  signed 
by  seven  clerks,  each  for  one  share.  These  were 
nominees  of  Mr.  C.  B.  Valentine ;  but  the  com- 
pany was  not  altogether  what  is  ordinarily  under- 
stood by  the  term  "  a  one-man  company."  The 
weferred  shares  were  not  held  on  trust  for  Mr. 
Valentine,  but  were  largely  taken  by  persons 
who,  although  they  were  friends  and  acquaintances 
of  his,  yet  at  the  same  time  occupied  positious  of 
independence,  as,  for  example.  Sir  Edward 
Uontagu  Nelson,  chairman  of  the  C.  G.  and  D. 
Company.  The  deferred  shares  were  nearly  all 
allotted  to  Mr.  G.  R.  Valentine  in  accordance 
with  the  terms  of  the  agreement  of  the  11th 
Nov.  1897,  and  he  thus,  as  he  himself  stated  in  his 
evidence,  became  entitled  to  five-eighths  of  the 
profits  of  the  company.  The  defendant  company 
subsequently  borrowed  lOOOZ.  on  debentures,  all, 
or  praoticaUy  all,  of  which  were  issued  to  Mr. 
G.  B.  Valentine,  and  remain  in  his  hands.  Mr. 
C.  B.  Valentine  has  throughout  been  the  moving 
spiiit  of  the  undertaking,  and  intended  from  the 
nnrt  to  carry  it  on  with  a  view  to  his  own  personal 
benefit.  One  of  the  trade  marks  referred  to  in 
the  agreement  of  the  11th  Nov.  1897  was  the 
word  "Valtine,"  which  is  admitted  to  be  a 
modification  or  abbreviation  of  the  name  "  Valen- 
tine "  by  the  omission  of  the  second  syllable.  It 
is  said  to  have  been  suggested  by  the  Begistrar  ot 
Trade  Marks,  who  retused  to  re^ster  certain 
other  words  proposed  by  Mr.  G.  B.  valentine  for 
Kgistration  as  trade  marks.  The  defendant 
company  commenced  the  sale  of  meat  globules  in 
Feb.  1898.  They  were  at  first  packed  in  boxes 
bearing  labels  describing  them  as  "  Valentine's 
Valtine  Meat  Globules,"  and  giving  the  name  and 
address  of  the  defendant  company  in  London  as 
manufacturers.  Since  the  commencement  of 
this  action  the  labels  have  been  so  far  altered 
as  to  describe  the  globules  as  "  Valtine  Meat 
Globules,"  and  it  was  stated  that  it  was 
not  intended  in  the  future  to  use  the  word 
"Valentine"  on  these  labels.  On  the  12th  Feb. 
1698  the  defendant  company  issued  a  circular  of 
which  15,000  copies  were  sent  to  chemists  and 
hospital  nurses  all  over  the  country,  and  on  the 
15th  the  company  issued  another  circular  slightly 
differing  in  form,  of  which  75,000  copies  were 
semt  to  grocers.  The  terms  of  these  circulars 
were  much  referred  to  and  commented  on,  on 
behalf  of  the  plaintiffs,  and  one  or  two  ot  the 
paragraphs  must  be  referred  to.  They  begin  by 
stating  that  they  send  "a  sample  box  of  the 
Valtine  Meat  Globules  which  they  can  confidently 
recommend  to  your  notice,"  and  then  they  proceed, 
"  the  Valtine  Meat  Globules  are  made  from  the 
finest  extract  of  meat  under  the  supervision  of  a 


duly  qualified  chemist  on  the  most  approved 
methods  from  selected  prime  ox  beef.  The 
process  of  manufacture  is  based  on  Liebig's  with 
many  improvemente."  After  a  paragraph  describ- 
ing the  nature  of  the  process  it  says,  "  It  is  the 
opmion  of  many  of  the  leading  physicians  and  ' 
doctors  that  extract  of  meat  in  this  form  is  par- 
tionlarly  suitable  for  invalids  for  the  foUowing 
reasons."  Then  they  are  stated.  That  is  the 
circular  of  the  12th  leb.,  and  it  adds, "  a  measured 
quantity  of  extract  is  contained  in  each  globule, 
which  enables  tbe  most  inexperienced  to  ad- 
minister the  dose.  Mr.  B.  C.  valentine " — and 
this  paragraph  was  particularly  commented  on^ 
'  the  inventor  and  patentee  has  for  some  years  been 
identified  with  the  manufacture  and  handling  of 
extract  of  meat,  and  after  experiments,  covering  a 
considerable  period,  has  been  snocessf  al  in  putting 
extract  of  meat  into  this  globular  form."  As  the 
immediate  result  of  the  issue  of  these  circulars 
about  600  replies  w<>re  received,  and  later  on 
further  replies,  about  400  in  number,  came  in.  A 
oertein  number,  not  exceeding  fifty  or  sixty,  of 
these  letters  show  that  the  writers  were  under  the 
impression  that  the  meat  globules  were  put  on  the 
market  by  the  same  company  which  dealt  in 
Valentine  Meat  Juice  —  namely,  the  plaintiff 
company.  So  far  as  appears,  the  defend«it  com- 
pany in  every  instance  at  once  sent  an  answer  to 
the  effect  that  it  had  no  connection  with  Valen- 
tine Meat  Juice,  but  it  had  been  formed  to  exploit 
a  new  method  of  putting  up  extract  of  meat. 
The  defendant  company  employed  agente  in 
various  parts  of  the  country  to  sell  their  globules. 
The  nature  of  the  instroctions  g^ven  to  those 
agente,  and  of  what  happened  to  some  at  least  of 
them  on  introducing  these  articles  to  cnstomers, 
may  be  well  gathered,  as  I  think,  from  a  corre- 
spondence which  took  place  between  the  defen- 
dant company  and  a  Mr.  George  Eyd,  who  had 
undertaken  to  push  tbe  sale  of  the  globules  in 
South  Wales.  On  the  7th  March  the  defendant 
company  write  to  him,  and  they  say,  amongst 
other  things,  this:  "In  pushing  the  globules  it 
would  perhaps  be  as  well  to  start  with  the 
chemiste.  Although  probably  the  grocers  will  be 
the  people  who  will  make  the  sale,  the  introduc- 
tion by  tbe  chemiste  will  be  invaluable,  and  of 
course  they  will  not  come  in  after  the  grocers." 
Then  they  say :  "  One  of  the  strong  points  abont 
the  globules  for  household  use  is  the  economy  in 
use.  There  is  no  waste.  Then  there  is  the 
speed  with  which  a  cup  can  be  made.  We  find  on 
experimental  trial  with  a  cup  of  hot  water  most 
telling.  The  addition  of  the  flavour  pelloid 
makes  the  whole  thing  so  attractive,  and  the  beef 
tea  when  made  is  certeinly  very  palatable.  To 
cycliste,  athletes,  huntemen,  &o.,  the  swallowing 
glob  ales  should  prove  attractive,  and  the  size  of 
Uie  box  'waistcoat  pocket'  should  tell.  For 
invalids  who  might  otherwise  be  unable  to  take 
nourishment,  the  fact  that  the  globules  can  be 
swallowed  whole  is  a  strong  recommendation,  and 
we  have  had  more  than  one  case  where  sick 
persons  have  been  sustained.  To  healthy  people 
prol»bly  it  will  be  bettor  to  chew  the  »obnles." 
The  last  paragraph  but  one  is  this:  "Probably 
any  number  of  additional  recommendations  wiU 
occur  to  you.  The  great  thine  is  the  novelty,  and 
that  should  appeal  to  the  pubhc.  You  wiU  under- 
stand it  may  be  necessary  to  contradict  any  asso- 
ciation of  ourselves  with  Valentine  Meat  Juice, 
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an  Amerioan  preparation  which  haa  a  good  repa- 
tation  bat  is  extremely  dear.    Yaltine  is  exdn- 
BiTely  British.    Anstraha  and  'Now  Zealand  snpply 
the  prime  ox  beef."    On  the  9th  Maroh  Mr.  Kyd 
writeB  baok  a  letter  which  is  to  the  following 
effect:  "I  folly  note  hints  yon  give  as  to  asefol- 
ness  of  the  globules,  and  wul  bear  in  mind  when 
plaoing  samples  before  my  friends.    You  will  have 
had  my  letter  showing  results  of  my  callins  on 
few  chemists,  and  I  hope  you  will  feel  disposer  to 
help  me  over  the  diffionlt^.    A  a  regards  jour  being 
associated  with   Yalentme's  Beef  Jmce,  every- 
ODia  I  have  spoken  to  seems  to  think  it  one  and 
same  firm,  and  many  have  suid  the  reputation  of 
y .'  M.  J.  will  sell  (or  help  to)  the  ({lobules^  so  if 
any  benefit  to  be  derived  by  leaving  them  in  the 
same   mind  do  you  think  I    should  contradict 
them  P  "     To  that,  on  the  10th  March,  the  defen- 
dant company  replies :  "  If  the  question  arises  it 
is  most  essential  to  make  it  understood  that  the 
company  has  no  connection  whatever  with  Yalen- 
tine  s  Meat  Juice.    The  extremcdy  high  price  of 
the  meat  juice  would  cause  the  conne<%on  to  tell 
against  as."    In  June  1898  Mr.  G.  B.  Yalentine 
left  the  employment  of  the  G.  C.  and  D.  Com- 
pany, and  at  the  same  time  took  over  from  that 
company  the  business  carried  on  by  it  in  extract 
of  meat.    He  has  since  carried  on  that  business 
on  his  own  account  under  the  firm  of  Yalentine 
and  Co.,  and  his  so  doing  has  been  sanctioned  by 
a  resolution  passed  at  a  geneial  meeting  of  the 
defendant  company,  held  on  the  17th  Nov.  1898. 
The  writ  in  the  present  action  was  issued  on  the 
19th  Oct.  1898,  and  was  amended  on  the  8th  Dec. 
1898.    A  motion  was  made  for  an  injunction,  but 
in  oonseqoence  of  the  great  conflict  ot  evidence  it 
was  arranged  that  the  action  should  be  brought  on 
for  trial  without  pleadings,  and  that  the  parties 
should  be  at  liberty  to  use  the  affidavits  med  on 
the  motion  subject  to  cross-examination  of  such 
of  the  deponents  as  might  be  called  for  the  oppo- 
site party,  but  with  liberty  to  adduce  further  oral 
evidence.    The  action  has  now  been  tried  accord- 
ingly.   The  plaintifEs  do  not  now  complain,  what- 
ever they  may  have  originally  done,  tluit  the 
defendants  have  got  up  their  goods  sold  by  them 
so  as  to  resemble  the  plaintiffs'.    What  is  com- 
plained of  is  that  the  d^endants  have  made  use 
of  the  name  "  Yalentine  "  in  such  a  way  as  to 
deceive  the  public  into  the  belief  that  the  goods 
sold  by  the  defendants  are  manufactured  by  the 
plaintiffs.    The  writ  seeks  absolutely  to  restrain 
the  defendant  company,  its  directors  and  agents, 
from  canring  on  business  as  manufacturers  or 
vendors  of  any  preparation  of  extract  of  meat  or 
meat  juice  under  any  name  or  titie  of  which  the 
name  "  Valentine  "  or  "  Yalentine's  "  forms  part, 
and  also  to  restrain  the  defendant  C.  B.  Yalentine 
from  carrying  on  any  such  business  under  any 
name  or  title  without  clearly  distinguishing  such 
bnsiness  from  the  business  of  the  puuntiffs.    Mr. 
Benjamin  Batohelder  Valentine,  a  vice-president 
of  we  plaintiff  company  and  the  leading  witness 
for  the  plaintiffs,  said  in  cross-examination  that 
he    did   not   think    that   it    was    possible    for 
a    person    named    "Yalentine"   to    carry    on 
bnsmess  in  meat  preparations  without  deceiving 
the  public,  and  he  further  said  that  he  should 
object  to  the  defendant  C.  B.  Yalentiue  doing 
what    is   done    by   the    defendant    company    if 
it  deceived  the  public.    Evidence  was  given  by 
medical  men,  chemists,  and  others  tiiat  the  goods 


sold  by  the  defendants  had<  been  bonght  or  dealt- 
in  in  the  belief  that  such  goods  were  of  the 
plaintiffs'  manufacture.  In  every  case,  -howev«r» 
the  witness  admitted  on  cross-examination- that 
this  belief  arose  simply  from  the  use  by  the  defen- 
dants of  the  name  "  Valentine  "  which  was  known 
to  the  witness  in  connection  with  tiie  plaintiffs' 
preparation.  The  witnesses  for  the  plaintiffa 
appear,  in  fact,  to  have  assumed  without  inquiry 
that  the  plaintiffs  were  engaging  in  a  new  enter- 
prise— tbiat  is,  the  mannfaoture  and  sale  of  an 
article  which  they  had  not  manufactured  and 
sold  before.  It  is  not  necessary  JLot  me  to  gor 
through  the  witnesses  who  gave  evidence.  I 
may,  as  a  typical  example,  reSer  to  the  evidenoe 
of  Dr.  Robert  Clark  Wakefield,  who  was  a  medical 
practitioner  carrying  on  bnsiness.  at  Ladbroko 
Grove,  Netting  Hill,  and  he  says  that  he  "  first 
came  to  know  of  'Yalentine's  Yaltine  Meat 
Globules'  from  seeing  them  exhibited  at  a 
chemists'  exhibition  held  at  Qoeen's  Hall, 
Lansham-place,  London,  in  or  about  the  month  of 
May  last."  Then  he  exhibited  a  sample.  "I  believed 
from  the  words  'Yalentine's  Valtine  Meat 
Globules '  appearing  on  such  boxes  and  from  th» 
colour  and  appearance  of  the  said  globules  that 
they  contained  Yalentine's  Meat  Juice."  On 
cross-examination  he  said  this :  "  I  took  it  for 
granted  that  it  was  the  '  Yalentine '  Meat  Juio& 
people's  preparation.  I  have  known  '  Yalentine's ' 
preparation  so  long.  It  was  simply  the  name.  I 
simply  connected  '  Valentine '  with  the  globules. 
I  thought  the  'Yalentine'  whom  I  knew  had  gone  in 
for  a  new  form.  It  was  the  name  and  nothing  els» 
that  misled  me,"  and  then  he  says,  "  I  prescribed 
it  to  patients."  With  reference  to  the  claims  put- 
forward  by  and  on  behalf  of  the  plaintiffs,  it 
appears  to  me  not  unimportant  to  observe  that 
the  goods  manufactured  and  sold  by  the  plaintiffa 
and  defendants,  respectively,  are  of  a  different 
nature.  The  plaintiffs'  preparation  is  a  liquid, 
and  that  of  the  defendants  is  a  solid.  The  puun- 
tiffs'  preparation  cannot  advantageously,  or  at  all 
events  to  the  beat  advantage,  be  used  with  hot 
water.  The  defendants'  is  most  convenientiy 
used  with  hot  water.  Speaking  broadly,  the 
plaintiffs'  preparation  is  a  medicine,  the  defen- 
dants' is  a  food;  and  on  the  evidence  I  find 
as  a  fact  (if  it  be  necessary  so  to  do)  that 
there  is  roJly  no  substantial  competition 
between  the  two  articles.  Both  are  prepared 
from  meat,  but  they  differ  at  least  as  much 
as  one  malt  liquor  does  from  another — as,  for 
example,  pale  ale  does  from  porter  or  stout.  It 
may  now  be  convenient  to  consider  the  law  applic- 
able to  such  a  state  of  facts  upon  the  assumption 
that  all  the  acts  complained  of  were  being  done 
by  the  defendant  Chtu'les  Richard  Yalentine  per- 
sonally. The  law  on  this  subject  has  been  veiy 
shortiy  stated  by  Lord  Halsbury  in  the  case  of 
Beddatoay  v.  Banham  (74  L.  T.  JElep.  289 ;  (1896> 
A.  G.  199,  at  p.  204)  in  this  form:  "Nobody  has. 
any  right  to  represent  his  goods  as  those  of  some- 
body else."  If  a  plaintiff  complains  that  sudk 
representations  are  being  made  by  a  defendant,  it 
is  not  necessary,  in  order  to  obtain  an  injuncti<m, 
that  be  should  prove  any  attempt  to  dsoeive  on 
the  part  of  the  defendant.  This  point  was  decided 
by  Lord  Gottenham  in  MiUington  v.  Fox  (3  My.  St 
Or.  338;  45  B.  B.  271),  and  again  more  reoentiy 
by  the  Court  of  Appeal  in  the  esse  of  Beddaway  y. 
I  Bentham  Hemp  Spmtifng  Company  (67  L.  T.  Bepw> 
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301 ;  (1892)  2  Q.  B.  639).  and  has  been  distinctly 
stated  to  be  the  law  by  the  Lord  Ohano^or,  in 
a  case  before  the  Honse  of  Lords,  reported  since 
the  aigament  in  the  present  case.  1  rOter  to 
CtUidar  Clothing  Company  t.  Maxton  and  Murray 
(80  L.  T.  Rep.  809  ;  (1899)  A  0. 326).  I  will  read 
a  few  words  frost  the  report  at  page  334  of  1899 
A  G.  He  says :  "  It  seemed  to  be  assumed  that 
a  frandolent  intention  is  necessary  on  the  part 
of  the  person  who  was  using  a  name  in  selling 
his  goods  in  such  a  way  as  to  lead  people  to 
belieTe  that  they  were  the  goods  of  another 
person.  That  seems  to  me  to  be  inconsistent 
with  a  decision  given  something  like  sixty  years 
ago  by  Lord  Cottenham,  who  goes  out  of  his  way 
to  say  yerj  emphatically  that  that  is  not  at  aU 
necessary,  in  order  to  constitute  a  right  to  claim 
protection  against  the  unlawful  use  of  words  or 
things — ^I  say  things  because  it  is  to  be  observed 
that  not  only  words,  bat  things  such  as  the  nature 
of  the  wrapper,  the  mode  in  which  the  goods  are 
made  up,  and  so  on,  may  go  to  make  up  a  false 
representation;  but  it  is  not  necessary  to  establish 
fraudulent  intention  in  order  to  claim  the  inter- 
vention of  the  court.  Lord  Cottenham  says  in 
that  case  (Millington  v.  Fox,  ubi  sup.) :  '  I  see  no 
reason  to  believe  that  there  has  in  this  case  been 
a  fraudulent  use  of  the  plaintifFs'  marks.  It  is 
positively  denied  by  the  answer,  and  thero  is  no 
evidence  to  show  that  the  defendants  were  even 
aware  of  the  existence  of  the  plaintiffs  as  a  com- 
pany manufacturing  steel ;  for  although  there  is 
no  evidence  to  show  that  the  terms  "Crowley" 
and  "  Growlev  Millington  "  were  merely  technical 
terms,  yet  there  is  safficient  to  show  that  they 
were  very  generally  used,  in  conversation  at  lease, 
as  descriptive  of  particular  qualities  of  steel.  In 
short,  it  does  not  appear  to  me  that  there  was  any 
fraudulent  intention  in  the  use  of  the  marks. 
That  ciroomstance,  however,  does  not  deprive  the 
plaintiffs  of  their  right  to  the  exclusive  use  of 
those  names;  and,  therefore,  I  stated  that  the 
case  is  so  made  out  as  to  entitle  the  plaintiffs  to 
have  the  injunction  made  perpetual.' "  Then  the 
Lord  Chancellor  adds :  "  That,  my  Lords,  I  believe 
to  be  the  law."  It  lies,  therefore,  on  the  plain- 
tiffs in  a  case  such  as  the  present  to  establish 
that  the  defendant  is  selling  his  goods  in  such  a 
way  as  to  represent  to  the  public  that  they  are 
the  manufacture  of  the  plaintiff.  Where  the 
defendant  bears  the  same  name  as  the  plaintiff  it 
is  not  an  easy  task  to  satisfy  this  onus.  "  If  a 
man,"  says  the  present  Master  of  the  Bolls  in 
Powell  V.  Birmingham  Vinegar  Brewery  Company 
(74  L.  T.  Rep.  509 ;  (1896)  2  Ch.  54,  at  p.  69), 
"  nses  his  own  name  to  denote  his  own  goods  it 
would  be  intolerable  to  confer  on  him  the  right  to 
prevent  other  people  of  the  same  name  from 
honently  using  ttieir  own  name  to  denote  their  own 
goods,  even  althoueh  they  might  be  of  the  same 
kind  and  be  undistingaishable  from  them."  He 
refers  to  Burgess  v.  Burgess  (3  De  G.  M.  &  G. 
896)  and  Tur'ton  v.  Turton  (61  L.  T.  Rep.  671 ; 
42  Oh.  Div.  128).  The  point  has  recently  undergone 
very  careful  consideration  in  the  case  of  Jamie- 
son  Y.  Jamieson  (15  Rep.  Fat.  Cas.  169),  a  case 
which  was  referred  to  in  the  argument  of  the  pre- 
sent. Byrne,  J.,  who  tried  the  case,  laid  down 
the  law  thus:  " Every  trader  may  use  and  adver- 
tise his  name  and  place  of  business  in  connection 
with  the  goods  which  he  sells,  but  he  may  not  so  use 
foii  advertise  his  name  and  place  of  business  in 


connection  with  the  goods  he  sells  as  to  induce,  pr. to 
be  reasonably  cailcclated  to  induce,  the  immediate 
purchasers  froi;n  him,  or  those  who  deal  with  such 
immediate  purchasers,  to  believe  that  the  goods 
which  he  sells  are  the  goods  of  another.  It  is  an 
error  to  suppose  that  the  possession  of  a  name 
already  connected  with  a  particular  manufacture 
is  an  unmixed  advantage  in  competing  with  the 
original  trader.  A  man  whose  name  is  Coutts, 
or  Bass,  or  AUsopp,  or  Pears,  although  he  has 
advantages  over  the  rest  of  the  world  m  starting 
in  competition  with  firms  of  world-wide  repute  in 
a  particular  trade,  labours  at  the  same  time  under 
a  certain  disavantage  in  that  acts  done  by  him, 
which  if  his  name  were  Smith  or  Jones  he  might' 
fairly  and  reasonably  do,  may  in  his  case  carry— 
and  properly  carry — the  inevitable  inference  that 
he  intended  to  pass  off  his  goods  as  the  goods  of 
another,  to  nouurly  trade  on  the  reputation  of 
another,  and,  further,  that  what  he  has  done  is 
calculated  to  produce  the  effect  intended.  He  is 
entitled  to  trade  in  the  same  to^vn  or  street  as 
the  original  trader,  Itut  if  be  starts  ia  the  same 
town  a  greater  burden  of  distinguishing  his  goods 
is  cast  upon  him  than  if  he  started  in  another 
town,  and  if  he  establishes  himself  in  the  same 
street  a  still  farther  burden  is  cast  upon  him. 
If  his  Christian  name  and  initials  are  the  same 
further  caution  is  i-equired,  and  I  might  go  on 
pointing  out  a  numbei'of  circumstances  in  respect 
of  which  he  would  have  to  take  greater  care  thaA 
another  person."  The  learned  j  udge  was  therefore 
of  opinion  that  the  burden  was  cast  on  the  new 
trader  to  take  care  to  distinguish  his  own  goods 
from  those  of  the  original  trader,  and  on  the  facte 
he  was  of  opinion  that  the  defendant  had  not 
discharged  the  onus  which  lay  on  him.  The 
Court  of  Appeal,  as  I  read  the  decisions  of  the 
learned  judges,  did  not  differ  from  the  law  thus 
laid  down,  but  did  differ  on  the  question  of  fact, 
being  of  opinion  that  the  defendant  had  taken 
sufficient  care  to  distinguish  his  goods.  What 
was  done  by  the  defendant  in  that  case  was  simply 
to  place  his  own  Christian  name  and  surname  on 
his  goods,  which  were  of  the  same  kind  and  were- 
got  up  in  the  same  way  as  the  plaintiff's,  that 
get-up  being  one  which  was  common  to  the  trade. 
That  the  Court  of  Appeal  held,  in  the  absence  of 
mala  fides,  to  be  enough.  The  Master  of  the- 
Rolls  says  this  (at  p.  181  of  15  Rep.  Pat.  Cas.) : 
"  The  principle  applicable  to  the  case,  I  take  it,  is 
this.  The  court  ought  not  to  restrain  a  man 
from  carrying  on  business  in  his  own  name  simply 
because  there  are  people  who  are  doing  the  same 
and  who  will  be  injured  by  what  he  is  doing.  It 
would  be  intolerable  if  the  court  were  to  inter- 
fere and  to  prevent  people  from  carrying  on 
business  in  their  own  names  in  rivalry  to  others  of 
the  same  name.  There  must  ba  something  far 
more  than  that — namely,  that  the  person  who  is 
carrying  on  busiaess  in  his  own  name  is  doing  it 
in  such  a  way  rs  to  pass  off  hia  goods  as  the 
goods  of  somebody  else."  And  at  p.  181  he  says 
this :  "  It  is  said,  because  yours  may  be  misteken 
for  ours  you  are  bound  to  take  extra  precautions 
to  prevent  youi-s  from  being  mistaken  for  ours.  I 
am  not  aware  of  any  case  that  goes  so  far  as  that. 
Neither  Burgess  v.  Burgets  (uhi  sup.)  nor  the 
other  cases,  of  which  there  are  a  great  many,  in 
which  attempts  have  been  made  to  obtain  in3unc- 
tions  a^nst  persons  carrying  on  business 
under     their   own    name,    have   ever   gone   bo 
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far  as  that.  In  all  cases  in  which  a  person 
has  been  restrained  from  canring  on  busi- 
ness in  his  own  name,  he  has  done  something 
more  than  use  his  name.  He  has  copied  some- 
thing from  somebody  else  in  the  trade,  or  he  has 
gone  oat  of  his  way  to  make  his  things  look  like 
those  of  a  rival  in  the  trade,  as  was  the  case  in 
BoUoway  y.  HoUoway  (13  Bear.  209),  and  as 
was  the  case  in  one  or  two  others."  As  I  am 
dealing  now  with  the  case  of  Jamieton  y. 
Jetmieion  (ubi  ntp.),  I  may  refer  to  another  point 
which  arose  in  that  case,  and  which  is  more  par- 
ticnlarly  dealt  with  by  Williams,  L.J.  At  p.  193 
of  15  Hep.  Pat.  Gas.  the  Lord  Justice  says  :  "  A 
plaintiff  never  can  complain  of  the  user  by  the 
defendant  of  ^ther  the  plaintiff's  personal  name 
or  of  any  other  name  that  he  chooses  to  use  for 
the  parpose  of  denoting  his  goods,  unless  he  first 
establisnee  that  in  the  market  his  goods  have 
come  to  be  known  by  that  name.  It  is  not  a 
question,  as  it  has  sometimes  been  suggested,  of 
tne  right  of  the  law  to  restrain  a  man  from  using 
his  own  name.  The  right  and  duty  of  the  court 
always  is  to  restrain  a  man  from  using  a  name, 
that  has  come  to  be  recognised  as  the  name  of  a 
'particular  trader's  goods,  for  his,  the  defendant's, 
j^oods,  so  as  to  suggest  that  defendant's  goods  are 
the  plaintiff's  goods,  and  to  pass  them  off  as 
euch, '  and  then  he  says :  "  No<k,  I  desire  to  say 
with  reference  to  the  present  case,  that  the  plain- 
tiffs seem  to  me  wholly  to  fail  in  that  first 
premise  that  they  have  to  substantiate."  It  was 
sought  in  the  argument  to  distinguish  Jamieson 
T.  Jamieion  (uH  tup.)  from  the  present  case,  on 
the  jground  titat  the  plaintiffs  had  established  that 
in  the  market  their  goods  have  come  to  be  known 
by  the  name  of  "  Yalentine."  I  think  that  the 
evidence  does  show  that  the  plaintiffs'  prepara- 
tion has  been  designated  as  "Yalentine's  Meat 
Juice,"  or  "  Yalentine's  Extract,"  or  "  Yalentine  " 
simply,  and  if  the  defendants  were  selling  a 
preparation  similar  to  the  plaintiffs',  it  may  be 
that  the  latter  would  have  succeeded  in  establish- 
ine  what  the  Lord  Justice  calls  the  first  premise. 
The  plaintiffs,  however,  have  never  manufactured 
or  sold  any  goods  such  as  the  defendants  have 

Sut  on  the  market  The  articles  sold  by  the 
efendants  are  both  in  appearance  and  in  reality 
different  from  that  made  and  sold  by  the  plain- 
tiffs. No  one  buying  the  defendants'  article 
oonld  possibly  suppose  that  he  had  ever  bought 
such  an  article  of  tue  plaintiffs.  The  defendants' 
article  has  never  been  known  on  the  market  as 
the  plaintiffs'.  If  the  well-known  firm  of  Bass 
and  Go.  brewed  nothing  but  pale  ale,  and  that  ale 
had  acquired  the  name  of  Bass,  could  that  firm 
restrain  another  brewer  of  the  same  name  from 
selling  porter  or  stout  in  bottles  with  labels 
simply  stating  that  the  liquor  was  porter  or  stout 
manufactured  by  the  second  brewer,  giving  his 
name  and  address  ?  I  think  that  the  answer  must 
be  in  the  negative,  and,  in  my  judgment,  the 
defendant  C.  B.  YaJentine,  if  he  were  honestly 
carrying  on  the  business  of  selling  these  meat 
globnles  in  his  own  name  and  on  his  own  account, 
could  not  be  restrained  from  using  his  own  name 
in  connection  with  that  business.  That,  however, 
does  not  dispose  of  the  case.  I  have  still  to 
inquire  whether,  in  the  language  of  the  Master  of 
the  Bolls,  the  defendant  C.  R.  Yalentine  has  not 
done  something  more  than  use  his  own  name  in 
such  a  way  as  to  render  him  liable  to  be  restrained 


from  carrying  on  business  as  he  has  done,  and  in 
the  first  place  I  have  to  notice  a  serious  attabkmade 
by  the  plaintiffs  on  the  good  faith  of  the  defen- 
dant  C.  B.  Yalentine.  One  matter,  much  to  his 
discredit,  they  have  certainly  brought  home  to 
him.  It  appears  that  he  procured  the  doonment, 
which  I  have  already  mentioned,  to  be  r^^^is- 
tered  in  America,  and  in  support  of  that  appbca- 
tion  he  siened  a  declaration  and  swore  to  the 
truth  of  it.  He  was  compelled  to  admit  on 
cross-examination  that  that  declaration  oontsAned 
more  than  one  material  statement  which  was 
untrue.  These  statements  are  so  inconsistent 
with  the  facts  that  it  is  difficult  to  understand 
how  they  ever  came  to  be  made.  The  defendants' 
explanation,  if  such  it  can  be  called,  is  that  the  docu- 
ment was  prepared  by  hii  patent  agent,  that  it  was 
sent  to  him  ready  for  his  signatare,  withontany  copy 
or  draft  being  submitted  to  him,  that  he  glanoed 
throagh  it  and  sisned  it,  acting  in  reliance  on  his 
patent  agent,  and  he  would  have  it  to  be  believed 
that  he,  a  man  of  business,  under  such  ciroum- 
stances,  pledged  his  oath  to  the  truth  of  a  docu- 
ment on  the  faith  of  which  he  was  inviting  a 
foreign  Government  to  grant  him  a  valuable  right. 
I  am  not  now  dealing  with  any  rights  acquired  by 
the  defendants,  or  any  of  them,  under,  or  by 
virtue  of,  that  declaration,  but,  for  the  purposes 
of  this  action,  I  must  say  that  the  acts  and  evi- 
dence of  a  man  who  permits  himself  to  do  what 
this  defendant  admitted  that  he  did,  cannot  be. 
regarded  in  the  same  way  as  those  of  one  whose 
int^rity  is  beyond  suspicion.  The  plaintiffs 
called  a  witness  named  Ghate,  who  stated  that,  in 
the  course  of  a  conversation  which  he  had  with 
the  defendant  G.  B.  Yalentine,  he  said  to  the 
defendant,  "  I  think  you  will  come  into  collision 
with  the  Yalentine  Meat  Juice,"  to  which  Yalen- 
tine replied,  "I  think  it  will  help  us."  In  the 
course  of  the  save  conversation  Yalentine  in- 
formed Ghate,  according  to  the  latter,  that  he  had 
orders  for  globules  from  people  who  thought  it 
was  the  Yalentine  Meat  Gompany,  and  Ghate  said 
in  cross-examination  that  he  understood  the  ex- 
pression "  I  think  it  will  help  us  "  as  indicating  an 
intention  on  the  part  of  Yalentine  to  derive  a 
benefit  from  the  name  and  reputation  of  the 
plaintiff  company.  But  he  was  willing,  neverthe- 
less, to  assist  him  (Yalentine),  and  did  assist  him, 
in  pushing  the  sale  of  the  globules.  This  con- 
versation was  denied  by  Valentine.  I  confess 
that,  having  seen  Ghate,  I  do  not  attach  any  very 
great  weight  to  his  evidence.  Much  was  said  in 
argument  on  behalf  of  the  plaintiffs  as  to  the 
paragraph  in  the  circulars  of  the  12th  and  15th 
Feb.  1898,  which  I  have  already  read,  in  which 
reference  is  made  to  Mr.  G.  B.  Yalentine,  the 
inventor  and  patentee  of  these  globules.  Those 
paragraphs  certainly  appear  to  contain  a  very 
loose  and  exaggerated  statement  as  regards  Mr. 
G.  B.  Yalentine's  connection  with  extract  of  meat. 
I  have  some  difficulty,  however,  in  seeing  that  it 
tends  to  identify  him  with  the  plaintiff  company, 
and  there  is  no  evidence  that  anyone  was  deceived 
by  it.  Some  evidence  was  given  of  misrepresenta- 
tions on  the  part  of  travellers.  One  of  these  was 
spoken  to  by  Mr.  Bernard,  a  grocer  in  Hiirrow- 
road.  The  traveller  in  that  case  was  in  the 
employment  of  a  firm  of  Hughes  Brothers,  and  I 
am  not  satisfied  that  he  acted  for  the  defendants 
or  any  of  them,  or  that  he  made  the  misrepresenta- 
tions alleged.     The  evidence  as  to  the  other  waa 
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I^ven  by  Benson  Harris,  a  chemist  at  Newport, 
in  MonmouthBhire,  who  was  called  upon  hj  Mr. 
Oeorge  Kyd,  whom  I  have  already  mentioned.  In 
his  examination  in  chief  he  said  that  on  hexag 
shown  the  article  he  said  to  Kyd,  "  This  is  a  new 
form  of  putting  up  meat  juice,"  to  which  Kyd 
answered  that  it  was  a  new  form,  bat  he  could  not 
remember  the  detail,  and  he  gave  an  order  uuder 
the  belief  that  the  preparation  was  of  the  plain- 
ixBm'  manufacture.  On  cross-examination  he  said 
that  Kyd's  words  were,  "  It  was  a  new  mode  of 
patting  up  Valentine's  prepsrationB,"  that  Kyd 
did  not  tell  him  that  the  defendant  company  had 
no  connection  with  Yalentine'a  Meat  Juice,  and 
that  be  considered  that  Kyd  deceived  him  by  his 

gmeral  conversation.      Kyd's  account  was  that 
arris  asked  if  this  was  the  American  Valentine, 
and  he  said,  "  No,  the  inventor  is  the  manager  of 
the  firm  for  whom  I  sell  provisions."     Harris  said, 
"  That  is  new  to  me.    That  is  a  new  way  of  put- 
tini;  it  up."    Kyd  eaid  it  was.    Kyd  admitted 
that  when  no  questions  were  asked  as  to  the  firm 
he  did  not  waste  time  by  giving  information  on 
the  subject.     Harris's  order  was  given  on  the  15th 
March  1898,  and  on  the  preceding  10th  March 
Kyd  had  bMn  instructed  by  letter  that  "  if  the 
question  arises  it  is  most  essential  to  make  it' 
understood  that  the  company  have  no  connection 
-with  the  Valentine  Meat  Juice,"  so  that  if  Kyd 
made  the  statement  attributed  to  him    by  Mr. 
Harris  he   disobeyed    his  written    instructions. 
I  do  not  donbt   that    Harris   believed   he  was 
baying    goods    of    the    plaintiffs'    manufacture, 
bat  I  am  not  satisfied  that  Kyd  made  the  repre- 
sentations attributed  to  him.   The.^videnoe  shows 
that  the  other  travellers  employed  by  the  defen- 
dant company  received  instructions  to  the  like 
effect  of  those  given  to  Kyd.    These  instructions 
ar«  sworn  to  have  been  given  in  consequence  of 
an  opinion  of  counsel,  and  I  do  not  donbt  that 
thej  were  given  bond  fide,  and  were  intended  to 
be  obeyed.    It  was  contended  that  those  instruc- 
tions were  insufficient,  and  that  the  trav^ers 
ought  to  have  been  told  to  make  it  clear,  with- 
out waiting  to  be  asked  any  question,  that  there 
was  no  connection  with  the  ]^aintiffs.    It  seems 
to  me,  however,  that  this  would  have  been  what 
was  termed  in  the  case  of  Jamieson  v.  Jamieson 
{vbi  tup.)  "  extra  precaution,"  such  as  was  there 
held  to  be  unnecessary,  and  it  would  be  still  less 
neoessanr  in  the  present  case,  where  the  goods 
are  much  more  different  from  those  of  the  plain- 
tiffs.    On  the  whole,  although  the  case  has  many 
features  of  suspicion,  I  have  come  to  the  conclu- 
sion that  want  ,of  good  faith  on  the  part  of  the 
defendants  is  not  established.    It  still  remains  to 
inquire  whether  the  defendants  are  entitled  as 
asaixut  the  plaintiffs  to  make  use  of  the  name 
"valentine."    If  the  defendant  C.  B.  Valentine 
had  himself  commenced  the  basiness  and  earned 
it  on  under  his  own  name,  I  think  that  he  would 
have  been  entitled  to  assign  to  a  company  formed 
for  the  purpose  the  goodwill  of  that  business  and 
the  right  to  use  his  name  in  connection  with  it, 
always  supposing  that  all  this  was  done  in  good 
faith.     The  defendant  C  R.  Valentine,  however, 
never  himself  carried  on  the  business  of  manu- 
facturing and  selling  these  globules.    He  formed 
the  defendant  company,  giving  it  his  own  name, 
and  making  over  to  it  a  so-called  goodwill  consist' 
ing  of  the  benefit  of  promises  made  to  him  by 
persons  well  disposed  towards  him  and  the  business 
VoL  LXXXHL,  21C3*. 


proposed  to  be  carried  on.  Such  a  goodwill  could 
not  be  of  any  substantial  value,  though  it  is 
possible  that  the  rights  in  respect  of  it  might 
have  been  enforced  in  equity  upon  the  principles 
laid  down  in  Trego  v.  Hunt  (73  L.  T.  Bep.  514; 
(1896)  A.  C.  7).  Still  0.  B.  Valentine  was  the 
inventor  of  the  globules.  He  had  a  certain  repu- 
tation as  a  man  of  business,  though  not  in  con- 
nection with  extract  of  meat,  and  he  intended 
that  the  business  of  globules  should  be  carried  on 
for  his  own  benefit,  though,  apparently,  his  own 
resonroes  were  not  sufficient  to  enable  him  to 
start  it.  I  think  that  under  these  circumstances 
he  was  entitled,  acting  in  good  faith,  as  I  have 
come  to  the  conclusion  that  he  did,  to  give  his 
own  name  to  the  company  which  he  founded.  It 
is  true  that  that  companv  consisted,  and  consists, 
to  a  large  extent,  of  real  shareholders  who  have 
never  been  mere  trustees  of  their  shares  for  him. 
Still  he  was  and  is  the  larg^t  shareholder,  the 
managing  director,  and  unquestionably  the  life 
and  soul  of  the  defendant  company.  I  do  not 
think  this  falls  within  the  principle  ot  each 
cases  as  Croft  v.  Day  (7  Beav.  84),  where  a  man 
having  no  real  interest  in  a  business  was  intro- 
duced into  it  simply  to  give  it  the  desired  name. 
In  my  judgment,  therefore,  the  action  fails  and 
must  be  dismissed.  I  have  had  considerable  diffi- 
culty as  to  the  proper  mode  of  disposing  of  the 
costs  of  the  action.  On  the  one  hand,  the  plaintiffs 
fail,  and  fail  on  a  charge  of  bad  faith  against  the 
defendant  C.  B.  Valentine.  '  On  the  o&er  hand, 
the  acts  of  that  defendant  gave  reasonable  ground 
for  suspicion.  The  admissions  which  he  was 
compelled  to  make  added  substantially  to  the 
length  and  expense  of  the  trial,  and  in  the  original 
label  the  defendants  went  to,  if  not  beyond,  the 
extreme  verge  of  their  rights.  On  the  whole,  I 
think  that  uie  action  must  be  dismissed  without 
costs. 
From  that  decision  the  plaintiffs  now  appealed. 

Moulton,  Q.G.  and  Bwinfen  Eady,  Q.G.  (with 
them  Sebaatian)  for  the  appellants. — Before  the 
defendants  produced  their  meat  globules  no  on3 
was  using  the  name  of  "  Valentine  in  connection 
with  extract  of  meat  exoejpting  the  plaintiffs.  At 
a  time  when  "  Valentine  was  so  generally  and 
widely  known,  as  solely  denoting  uie  plaintiffs' 
product,  the  defendant  company  was  established. 
On  all  sides  the  defendants  had  been  warned 
that  deception  would  be  caused.  There  is  there- 
fore strong  evidence  of  fraud  on  their  part, 
although  it  is  not  necessary  to  establish  fraud  to 
entitie  the  plaintiffs  to  relief.  Since  the  decision 
of  the  House  of  Lords  in  Beddaway  ▼.  Banham 
(74  L.  T.  Bep.  289 ;  (1896)  A.  C.  199)  approving 
the  decision  of  Tomer,  L.J.  in  Burgeu  v. 
Burgeu  (3  De  G.  M.  &  G.  896),  the  dlota  in 
Turton  v.  Turton  (61  L.  T.  Bep.  571 ;  42  Gh.  Div. 
128)  can  no  longer  be  relied  upon  by  the  defen- 
dants. With  the  exception  of  those  dicta,  the 
decided  cases  have  all  bieen  in  favour  of  the  view 
that  althcuKh  a  person  may  trade  under  any 
name  he  pkases,  whether  his  own  or  not,  he 
cannot  do  so  if  that  name  is  so  identified  with  the 
name  of  another  manufacturer  as  to  lead  the 
public  to  believe  that  his  goods  are  those  of  that 
other  manufacturer: 

Jamieton  v.  Jamieson,  15  Bep.  Pat.  Cm.  169. 
The  sole  question  is  whether  or  not  there  is  a 
probability  of  deception  ;  and  that  there  has  been 
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deceptioii  in  ihe  present  case,  and  every  likeli- 
hood of  oontinned  deception,  is  not  disputable. 
[Lord  Alverstonb,  M.R.  referred  to  Eno  v. 
Jhinn  (63  L.  T.  Hep.  6 ;  16  App.  Ca«.  252).]  The 
conrt  had  the  precise  point  heiore  it  in  the  case 
of  Jamiegon  t.  Jamieion  {vM  sup.).  Williams,  L.J. 
referred  there  to  goods  becoming  known  by  the 
name  of  the  vendors,  and  the  puintifEs'  product 
is  known  as  "  Yalentine."  Consequently  any  use  of 
the  name  of  "  Yalentine  "  by  the  defendants  for 
their  product  cannot  fail  to  be  injurious  to  the 
plaintifCa. 

Upjohn,  Q.C.  (with  him  Arthur  Sims)  for  the 
Tespondents. — ^This  is  nothing  more  than  an 
^^re^ona  attempt  on  the  pirt  of  the  plaintith  to 
get  a  monopoly  in  the  name  "Yalentine"  for 
extract  of  meat.  If  this  appeal  is  allowed  to 
succeed,  it  foUows  that  the  plaintiffs  will  be 
enabled  to  prevent  everyone  of  the  name  of 
Yalentine  from  using  that  name  for  extract  of 
meat.  [Lord  Alybbbxonb,  M.B. — The  name 
"Yalentine"  represents  "Yalentine  Extract  of 
Meat,"  which  denotes  the  plaintiffs'  goods.]  The 
two  articles  sold  by  the  plaiutiif s  and  defendants 
leenpectively  are  entirely  different,  and  are  used  by 
different  classes  of  persons  for  totally  different 
purposes.  The  name  of  the  defendant  company 
IS  "Valentine  Extract  Company,"  and  there  is  a 
clear  distinction  between  their  name  and  the  name 
of  the  plaintiff  company.  The  present  case  is 
similar  to  Turton  v.  Turton  {ubi  sup.),  and  Bedda- 
way  V.  Banham  (vM  sup.)  is  really  in  the  defen- 
dants' favour.  The  question  is :  Can  a  person  of 
the  name  of  "  Yalentine  "  carry  on  business  under 
his  own  patronymic  in  the  meat  extract  trade  ?  If 
he  caimot,  afertiori  a  company  cannot  do  so  in 
his  name.  But  if  he  can,  then  the  question  is. 
Can  a  company  do  so  in  his  nameP  [Lord 
Alvebbtone,  M.B. — You  cannot  say  that  the 
question  depends  on  the  use  of  a  same  only ;  it  is 
the  use  of  a  name  coupled  with  "  meat  extritct."] 
There  is  no  special  obheation  on  a  person  entering 
afield  of  trade  already    occupied    by   another 

Serson  to  name  and  get  up  his  goods  so  as  not  to 
ecMve.  But  that  point  does  not  really  arise  in 
the  present  case.  In  all  the  cases  of  this  class 
what  has  to  be  decided  is  whether  the  defendant 
is  passing  off  his  goods  as  those  of  another  person. 
Here  a  man  is  carrying  on  a  lawful  trade  in  his 
own  name ;  he  is  doing  nothing  to  deceive,  but 
is  doing  everything  he  can  to  prevent  deception. 
Even  if  the  use  of  the  name  is  calculated  to  cause 
confusion,  yet  be  is  within  his  own  rights.  A 
luan  has  an  inalienable  right  to  use  his  own  name 
in  any  lawful  business.  The  fact  of  the  field 
being  already  occupied  does  not  make  any  differ- 
ence. There  is  a  distinction  between  the  name 
of  a  thing  and  the  name  of  a  person.  I  am  not 
concerned  to  distinguish  what  was  said  in  Jamieson 
V.  Jamieson  {ubi  sup.),  for  the  defendants  have 
done  everything  to  create  a  distinction.  There  is 
no  attempt  at  deception ;  on  the  contrary,  every- 
thing is  done  to  prevent  any  occurring.  The 
defendants  have  merely  done  what  they  are' 
entitled  to  do,  and  on  the  evidence  have  not  been 
guilty  of  any  fraud.  The  defendant  company  has 
a  bond  fide  business  formed  to  manufacture  an 
article  under  letters  patent  granted  to  the  defen- 
dant C.  B.  Yalentine,  who  had  a  considerable 
reputation  in  this  branch  of  business.  The  defen- 
dant C.  B.  Yalentine's  personality  was  very 
important  to  the  defendant  company  and  it  was  i 


natural  that  they  should  take  his  name,  and  he 
had  a  perfect  right  to  assign  the  use  of  it. 
Suppose  that  the  defendant  C.  B.  Yalentine  had 
earned  on  business  in  his  own  name  and  bad  had 
a  fair  success,  could  any  criticism  have  possibly 
been  parsed  on  his  selling  that  business  to  a 
company  P  Can  any  inference  be  made  against 
the  defendant  company  because  it  took  the  name 
of  Yalentine  P  It  is  one  of  the  commonest  pro- 
ceedings in  company  formation  for  a  company 
formed  to  acquire  a  business  to  adopt  as  its 
name  that  of  tne  vendor  of  the  business. 

Bvrinfen  Eady,  Q.C.  replied. 

Lord  ALVEB8TO^B,  M.B. — This  case  is,  nO' 
doubt,  one  of  veiy  considerable  impoi-tance,  and 
has  been  argued  before  us  at  considerable  length. 
I  do  not  say  that,  having  regard  to  the  importance 
of  the  case,  it  has  been  argued  at  too  great  length, 
although  I  think  that  cases  of  this  kmd  do,  some- 
how  or  other,  last  longer  than  is  absolutely  neces- 
sary for  doing  justice  to  both  sides.    I  ttunk  that 
it  will  be  convenient  that  I  should  endeavour  to 
express  as  plainly  as  I  can  what  my  view  of  the 
law  applicable  to    such     cases    is,    and    then 
endeavour  to  apply  the  law  to  the  facts.    There 
has  been  from  time  to  time  a  good  deal  of  fluctua- 
tion— not,  I  think,  of  opinion,  but  of  expression— 
with  regard   to  the  propositions  of  law  which 
govern  these  oases.    But  I  do  not  think  that  it 
can    possibly    be    stated    more  tersely  than   it 
is  stated  by  the    present  Lord    Chancellor   in 
Beddaway  v.  Banham  (74  L.  T.  Bep.  289 ;  (1896) 
A.  C.  199,  at  p.  204) :  "For  myself,  I  beUeve  the 
principle  of  law  may  be  very  plainly  stated,  and 
that  is  that  nobody  has  any  right  to  represent 
his  goods  as  the  goods  of  somebody  else."    There 
are   other  passages  in  the    judgment  of    Lord 
HersoheU  of  which  I  wish  to  rc^  one  (at  p.  210 
of  (1896)  A.  C.) :  "  The  name  of  a  person,  or  words 
forming  part  of  the  common  stock  of  langnase, 
may  become  so  far  associated  with  the  goods  of  a 
particular  maker  that  it  is  capable  of  proof  that 
the  use  of  them  by  themselves  without  explana- 
tion or  qualification  by   another    manufacturer 
would  deceive  a  purchaser  into  the  belief  that 
he  was  getting  the  goods  of  A.  when  he  was  really 
getting  the  goods  of  B.    In  a  case  of  this  deeorip- 
non  'we  mere  proof  by  the  plaintiff  that  the 
defendant  was  using  a  name,  word,  or  device 
which  he  had  adopted  to  distinguish  his  goods 
would  not  entitle  him  to  any  r^ef .     He  could 
only  obtain  it  by  proving  further  that  the  defen- 
dant was  using  it  under  such  oiroumstances  or 
in  such  manner  as  to  put  off  his  goods  as  the 
goods  of  the  plaintiff."    And  there  is  language 
of  Lord  Maonaghten,  which  was  read  more  than 
once  in  the  course  of  the  argument,  stating  the 
proposition,  ot  course  not  in  exactly  the  same 
language,  but  to  the  same  effect.    There  have  been 
many  instances  in  which  this  principle  has  been 
apphed.      Sometimes,  of  course,  upon  the  facts 
the  decision  has  been  in  favour  of  the  person 
complaining,  and  at  other  times  in  favour  of  the 
person  who   was  alleged  to   be  infringing  the 
plaintiff's  righte.      Of  the  latter  class  I  would 
m   passing  call  attention  only   to  the  case  of 
Cellular    Clothing     Company    v.    Maxton    and 
Murray  (80  L.  T,  Bep.  809;  (1899)  A.  C.  326), 
where  it  was  attempted  to  extend  the  doctrine  to 
words  which  had  not  become  descriptive  onlv  of 
the  particular  plaintiff's  goods  although  he  had 
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used  them,  but  it  was  held  that  the  defendant 
was  doing  no  wrong  in  using  them.  In  my 
opinion  the  only  difficulty  in  this  claas  of 
cases  is  in  the  application  of  this  propo- 
sition to  the  particular  facts  of  each  case. 
A  strenuous  effort  was  made  by  Mr.  Upjohn 
in  his  very  able  argument  to  draw  a  dis- 
tinction in  cases  in  which  the  word  that  had 
been  used  was  the  name  of  one  of  the  parties,  the 
name  of  the  defendant  or  the  name  of  the  person 
who  was  carrying  on  the  business  which  is  com- 
plained of.  In  my  opinion  there  is  no  difference 
in  principle  between  the  two  cases.  You  still 
have  to  apply  the  test  which  the  Lord  Chancellor 
laid  down  in  the  passage  which  I  have  read — 
namely,  whether  or  not  the  goods  of  the  defendant 
have  been  represented  as  the  goods  of  somebody 
else.  Of  course  it  is  more  difficult  to  deal 
with  cases  where  the  name  is  the  name 
of  the  person  or  the  name  of  both  the 
persons  as  distinguished  from  a  fancy  name 
which  has  been  created  for  the  purpose  of  the 
particular  goods ;  but  I  can  see  no  difference  in 
principle  between  the  two  cases.  It  is  in  the 
application  of  the  principle  that  the  difficulty 
lies;  and  for  myself  I  do  not  think  that  the 
distinction  which  is  to  be  drawn,  if  it  be  a  distinc- 
tion, in  the  case  of  the  name  of  a  person  can 
be  better  expressed  than  it  was  expressed  by 
Williams,  L.J.  in  Jamieion  r.  Jamieton  (15  Rep. 
Pat.  Cas.  169,  at  p.  193),  which,  by  the  way,  was 
one  of  the  cases  where  the  def  enaast  succeeded 
on  the  ground  that  the  particular  words  used 
were  not  shown  to  have  been  applied  specially  to 
the  plaintiff's  goods.  But  in  dealing  with  that 
part  of  the  case  Williams,  L.  J.  said :  "  I  mention 
this  for  the  purpose  of  calling  attention  to  the 
fact  that  a  plaintiff  never  can  complain  of  the 
aser  by  the  defendant  of  either  the  plaintiff's 
personal  name  or  of  any  other  name  that  he 
chooses  to  use  for  the  purpose  of  denoting  bis 
goods,  unless  he  first  establishes  that  in  the 
market  his  goods  have  come  to  be  known  by  that 
name.  It  is  not  a  question,  as  it  has  been  some- 
times suggested,  of  the  right  of  the  law  to 
restrain  a  man  from  using  his  own  name.  The 
right  and  duty  of  the  court  alwavs  is  to  restrain 
a  man  from  using  a  name  that  nas  come  to  be 
recognised  as  the  name  of  a  particular  trader's 
goods  for  his,  the  defendant's,  goods,  so  as  to 
suggest  that  the  defendant's  goods  are  the  plain- 
ti:^8  goods,  and  to  pass  them  off  as  such." 
That,  as  will  be  noticed,  was  an  exposition  of  the 
law  dealing  with  the  very  poini>— namely,  the 
rights  of  persons  where  individual  names  are 
bemg  used ;  and  although  it  is,  of  course,  more 
abundantly  necessary  in  that  case  that  it  should 
be  clearly  established  that  the  name  has  come  to 
designate  in  the  market  the  plaintiff's  goods,  yet 
I  do  not  think  that  when  that  is  established  there 
is  any  difference  between  the  rule  of  law  that 
ought  to  be  applied  or  the  remedy  that  ought  to 
be  granted  where  such  a  right  has  been  infringed. 
I  would  only  note  in  passing  that  there  are  man^ 
instances  in  the  books  of  the  application  of  this 
principle  —  as,  for  example,  in  the  Fruit  Salt 
case,  Eno  v.  Dwm  (63  L.  T.  Bep.  6 ;  15  App.  Cas. 
252),  and  in  the  Stone  Ale  case,  Montgomery  v. 
inumpson  (64  L.  T.  Hep.  748;  (1891)  A  C.  217)— 
all  instances  of  a  difficulty  of  applying  the  prin- 
ciple when  yon  come  to  ieal  with  common  words 
which  are  part  of  the  stock  ot  common  know- 


ledge. Iq  all  those  cases,  just  as  in  the  case  of  a 
particular  name,  it  is  absolutely  essential  for  the 
plaintiff  to  establish  that  in  the  market  and 
among  persons  who  would  deal  in  the  goods  the 
words  had  acquired  what  Lord  Herschell  spoke  of 
in  Montgomery  v.  Thonyason  {uhi  sttp.)  as  a 
"  secondary  meaning."  I  pointed  out  in  the 
ooui-se  of  the  argument  to  Mr.  Upjohn — and  I 
think  it  is  right  to  repeat  it  now — that,  if  his 
argument  were  well  founded,  there  could,  except 
in  cases  of  fraud  in  make-up,  be  no  action  against 
a  man  who  was  only  using  his  own  name.  The 
secondary  meaning  which  Lord  Herschell  referred 
to  would  have  no  application  to  the  case  of  names 
which  happened  to  be  the  name  of  the  plaintiff  or 
the  name  of  a  person  who  originally  made  the 
goods.  I  know  how  extremely  difficult  it  is  in 
these  cases  to  formulate  a  proposition  without 
laying  oneself  open  to  criticism.  But,  founding 
as  I  do  upon  those  judgments  of  the  House  of 
Lords  in  Meddaway  v.  Banham  {ubi  sup.)  and  of 
Williams,  L.J.  in  Jamieton  v.  Jamieson  {ubi  sup.), 
I  do  not  think  that  there  is  now  at  the  present 
day  any  doubt  as  to  the  law  that  ought  to  be 
applied.  The  first  point  that  we  have  to  con- 
sider in  the  present  case  is.  Aye  or  no,  when  this 
action  was  commenced,  had  the  name  "  Valentine's 
Meat  Juice,"  "  Valentine's  Meat  Extract,"  and 
"  Valentine's  Preparation "  —  though  I  do  not 
think  so  much  of  the  word  "  Preparation " — 
acquired  a  secondary  meaning,  a  meaning  that  it 
designated  the  plaintiffs'  goods  and  the  plaintiffs' 
goo&  onlv  P  There  really  is  no  doubt  upon  that 
part  of  the  case,  and  in  fact  from  one  point  of 
view  it  formed  the  foundation  of  Mr.  Upjohn's 
argument,  because  he  said,  and  I  will  deal  with 
that  point  presently,  that  the  plaintiffs'  and  the 
defendants  goods  were  not  in  the  same  market. 
But  in  the  market  into  which  the  defendants' 
goods  went,  the  plaintiffs'  evidence,  which  in  my 
opinion  is  absolutely  overwhelming,  and  really 
uncontradicted,  is  that  their  meat  extract  for 
more  than  twenty  years  has  been  known  by  the 
name  of  "  Valentine,"  "  Valentine's  Meat  Extract," 
and  "  Valentine's  Meat  Juice,"  and  that 
there  was  nothing  else  in  the  market  that  ever 
had  had  the  name  "  Valentine  "  connected  with 
meat  juice  or  meat  extract.  Under  those  circum- 
stances in  my  opinion  the  plaintiffs  established 
the  proposition  which  Williams,  L.J.  called  atten- 
tion to  in  Jamieson  v.  Jamieson  (ubi  sup.).  They 
established  the  fact  that  in  the  market  the  goods 
had  come  to  be  known  by  the  name  "  Valentine." 
I  do  not  know  any  reason  why  protection  should 
not  be  given  to  that  kind  of  property  just  as  much 
as  to  one  of  the  most  fancy  names  that  has  ever 
been  invented,  and  which  was  entirely  the  crea- 
tion of  the  man  who  introduced  the  goods  into 
the  market.  I  now  approach  what  was  done  by 
the  defendants.  I  do  not  want  to  use  language 
of  exaggeration,  but  I  cannot  approach  this  case 
from  the  point  of  view  of  thinking  that  the  defen- 
dant C.  B.  Valentine's  act — whether  you  treat 
him  as  an  individual  wishing  to  carry  on  a  trade, 
or  as  an  individual  forming  a  company  to  carry 
on  a  trade,  in  my  opinion  makes  no  difference 
for  the  purpose  of  the  present  case — was  tho- 
roughly straightforward  and  honest.  I  do  not 
wish  to  attach  too  much  importance  to  the 
untrue  statements  that  he  made  in  connection 
with  his  procee^ngs  to  get  trade  names  or  trade 
marks  in  America.    Possibly  too  much  may  have 
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been  mide  of  that  in  the  court  below.  I  do  sot 
know.  I  should  not  mrself  wish  to  judge  a  man 
too  harshly,  nor  should  I  wish  to  colour  every- 
thing that  is  done  hj  anv  particular  statement 
made  in  connection  with  those  transactions.  My 
view  of  the  case  goes  very  much  deeper.  I  come 
to  the  conclasion  that  from  the  time  that  the 
defendant  C.  B.  Valentine  first  thought  of  this 
trade  in  the  year  1897  down  to  the  formation  of 
the  company  in  1898  he,  C.  R.  Yalentine,  was 
perfectly  aware  that "  Valentine's  Meat  Juice  "  or 
"Valentine's  Meat  Extract"  was  a  great  name 
in  the  market  where  meat  juice  or  meat  extract 
was  desired  to  be  purchased ;  and  that  he  adopted 
"  Valentine  Extract  Company  "  or  himself  traded 
under  the  name  of  valentine — it  makes  no 
difference  for  the  purposes  of  my  judgment 
whether  you  deal  with  tne  company  or  the  indi- 
vidual— in  order  to  get  the  benefit  of  that  repu- 
tation as  far  as  he  could.  That  the  use  of  the 
words  "Valentine  Extract  Company"  would 
have  that  effect  is  again  scarcely  open  to  dispute. 
I  do  not  recollect  any  case — and  I  have  had  some 
experience  of  a  good  many — ^in  which  it  was  ao 
clearly  shoFn  that  the  words  immediately  misled 
the  public.  We  have  a  considerable  amount  of 
correspondence  which  passed  in  the  early  part  of 
the  ^ear  1898  within  a  very  short  time  of  the  for- 
mation of  the  company.  We  have  a  batch  of 
correspondence  showing  that  immediately  the 
result  was  that  a  number  of  persons  did  think, 
and  bona  fide  thought,  that  the  stuff  that  was 
being  put  on  the  market  in  the  shape  of  globules 
contained  "Valentine's  Meat  Juice."  That  is 
answered  by  the  defendant's  saying:  "Whenever 
that  came  to  our  knowledge  we  did  our  best  to 
put  it  right.  We  said  that  we  had  nothing  to  do 
with  the  Valentine  Meat  Juice  Company."  The 
rejoinder  is  that  of  course  they  did  so,  and  that,  if 
any  letter  had  been  found  in  which  they  had 
stated  that  they  were  connected  with  the  V  alen- 
tine  Meat  Juice  Company,  fraud  obviously  would 
have  been  conclusively  estaiblished.  But  we  have 
not  got  to  consider  what  was  the  explanation 
given  to  the  persons  who  asked  for  an  explanation 
and  got  it.  We  have  only  to  consider  what 
would  be  the  effect  of  the  notices  that  were  put 
out  by  the  defendants.  And  in  my  opinion  the 
natural  conclusion  which  anybody  would  draw 
■  from  the  use  of  the  word  "  Valentine "  in  con- 
nection with  meat  extract  or  globules  of  meat 
juice  or  meat  extract  would  be  that  which 
was  drawn  by  the  persons  who  wrote  those 
letters.  We  do  not  know,  of  coarse,  how  many 
other  people  who  did  not  write  for  an  ex- 
planation would  have  remained  under  the  same 
impression.  This  part  of  the  case  was  attempted 
to  be  met  by  Mr.  Upjohn  by  saying:  "  We  were 
appealing  to  different  customers.  We  were  in  a 
different  market.  Nobody  who  really  wanted 
'Valentine's  Meat  Juice'  would  ever  think  of 
coming  to  us,  or  ever  think  of  buying  our 
production."  I  must  say  that  I  cannot  believe 
that  when  the  defendant  C.  B.  Valentine  sterted 
upon  this  venture  he  had  any  intention  of  the 
kind  referred  to  by  Mr.  Upjohn.  I  draw  the 
conclusion  which  I  think  anybody  would  dmw 
from  the  circulars — that  he  was  representing  to 
the  public,  and  intending  to  represent  to   the 

fublic,  that  there  was  a  "  Valentine's  Extract  " — 
will  not  nse  the  term  "  meat  juice  "  as  being 
used  by  him,  but  a  Valentine  extract  of  meat — 


which  had  new'  qualities,  a  new  and  improved 
preparation,  and  that  it  is  not  true  that  it  was 
merely  the  patent  for  the  capsules  which  he  had 
taken  ont.  It  appears  that  he  had  taken  out  a 
patent  for  a  capsule,  and,  so  far  as  I  am  con- 
cerned, I  will  assume  that  it  was  a  very  meri- 
torious patent.  But  it  is  a  very  remarkable  thing 
that  in  not  one  single  document  that  has  been  pi^ 
before  us  is  there  any  reference  to  the  merits  of 
the  capsule  or  any  but  the  most  indirect  reference 
to  the  capsule  itself.  I  am  not  going  to  read  the 
circulars  at  length,  but  I  am  going  to  call  atten- 
tion to  two  passages  which  in  my  opinion  con- 
firm what  I  have  stated  as  to  the  intuition  with 
which  this  trade  was  launched.  On  the  12th  Feb. 
1898  there  is  a  circular,  si^ed  "  Valentine  Ex- 
tract Company,"  stating  "The  Valentine  Meat 
Globules  are  made  from  the  finest  extract  of  meat 
under  the  supervision  of  a  folly  qualified  chemist 
on  the  most  approved   methoids   from   selected 

Erime  ox  beef.  The  process  of  mannfaoture  is 
ased  on  Liebig's  with  many  improvements."  It 
is  said  :  "  Now  you  know  the  whole  story,  yon 
would  never  confuse  that  with  '  Valentine's  Meat 
Juice.' "  It  is  said  that  that  might  be  justified 
because  it  refers  to  the  care  taken  by  chemists  out 
in  Australia  in  the  preparation  of  the  extract 
which  the  defendants  sell.  That  may  be  perfectly 
true ;  but  I  think  that  the  natural  conclusion  that 
would  be  drawn  from  those  circulars,  of  which  we 
are  told  that  about  a  hundred  thousand  were 
issued,  was  that  the  Valentine  Meat  Globules 
oonteined  a  new  preparation  of  extract  of  meat, 
and  that  is  confirmed  by  two  paragraphs  in  the 
same  circular.  The  first  is:  "It  is  the  opinion 
of  many  of  the  leading  physicians  and  doctors 
that  extract  of  meat  in  this  form  is  particularly 
suited  for  invalids,  for  the  following  reasons,"  and 
then  there  is  a  reference  to  the  manufacture. 
Then  come  these  words :  "  Mr.  C.  B.  Valentine, 
the  inventor  and  patentee,  has  for  some  years 
been  identified  with  the  manufacture  and 
handling  of  extract  of  meat,  and  after  experi- 
ments, covering  a  considerable  period,  has  been 
successful  in  putting  extract  of  meat  into  this 
globule  form.'  In  my  opinion  it  is  no  justifica- 
tion of  such  statements  to  say  that  a  portion  of 
them  are  strictiy  true  because  of  the  defendant 
C.  B.  Valentine^  connection  with  the  extract  of 
meat  market.  It  is,  no  doubt,  established  that 
in  connection  with  the  Colonial  Company  he  had 
had  much  to  do  with  the  importation  in  bulk  of 
extract  of  meat.  But  I  do  not  think  that  anybody 
reading  those  circulars  could  come  to  the  con- 
clusion that  what  was  being  put  before 
the  public  under  the  name  of  "Valentine,"  or 
"Valentine's  Extract,"  or  "Valtine  Meat 
Globules,"  or  "  Valentine's  Valtine  Meat 
Globules " — all  of  them  the  production  of  the 
Valentine  Extract  Company — was  other  than 
some  preparation  of  meat  juice.  It  must  be 
remembered — and  that  is  why  I  have  gone  into 
this  part  of  the  case — that  it  is  not  suggested 
that  at  any  single  stage  the  defendant  C.  B. 
Valentine  had  either  experimented  in  extract  of 
meat,  or  produced  any  new  extract  of  meat,  or 
done  anything  in  fsxst  except  to  obtain  the  best 
extract  of  meat  in  bulk  that  ue  could.  Then  it  is 
said  that  the  markets  were  entirely  different,  and 
we  heard  a  great  deal  of  argument  to  show  that, 
being  cheaper  and  being  in  a  different  form,  it 
could  not  be  mistaken.    Again,  I  think  that  the 
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literature  pat  out  by  the  defendants  negatiTes  any 
such  view.  Kot  only  was  the  circular  directed  to 
the  attention  of  the  invalid,  saying  that  the 
article  was  useful  for  the  sick  room,  but  it  pub- 
lished an  opinion  of  a  gentleman  said  to  be  one  of 
the  leading  London  physicians :  "  I  have  used 
your  extracts,  taking  them  myself  while  under- 
going arduous  exercise,  and  given  them  to  patients 
suffering  from  severe  chronic  dyspepsia,  with 
vomiting  and  inability  to  digest  solids,  and  find 
that  they  are  each  and  all  easily  digested  and 
sustiuning.  They  undoubtedly  represent  the 
whole  of  the  sustaining  force  of  flesh  when 
reduced  to  the  form  of  extxact" — that,  of  course, 
would  have  nothing  to  do  with  the  covering — 
"There  can  be  no  question,  I  think,  that  the 
process  of  its  manufacture  which  you  indicate  to 
me  is  the  one  most  suitable  for  obtaining  the 
nutritive  properties  of  flesh  in  an  nnohaiiged 
form."  I  come  to  the  conclusion  that  the  litera- 
ture and  circulars,  of  which  I  have  only  referred 
to  two  specimens,  support  the  view  that  I  have 
taken  that  the  conduct  of  the  defendant  0.  B. 
"Valentine  was  likely  to  lead  to  this  result — ^that 
the  goods  sold  as  being  the  goods  of  the  Valen- 
tine Extract  Company,  or  under  the  name  of 
"  Yalentine,"  were  likely  to  be  mistaken  for  the 
goods  of  the  plaintiffs.  And,  notwithstanding 
we  correspondence,  I  think  that  the  defendant 
C.  B.  Valentine  was  fully  alive  to  the  fact  that 
he  would  gain  very  materially  by  the  use  of  that 
vrhioh  was  an  untrue  description  of  his  company 
or  of  his  own  trade  in  caUmg  himself  the  Valen- 
tine Extract  Company.  It  is  said  that  the  boxes 
containing  the  preparation  are  entirely  different 
wlien  you  come  to  look  at  them.  I  do  not  at  all 
deny  it  I  am  not  dealing  with  this  ease  upon 
any  consideration  of  make-up  of  the  goods  put 
side  by  side.  I  do  not  snegest  that  anybody 
would  think  of  necessity  that  the  staff  in  the 
bottle  was  the  same  as  the  stuff  in  the 
boxes-  But  knowing  as  we  do  that  it  is 
a  common  method  of  giving  medicines  now 
to  put  them  into  globules,  a  person  would  be 
extremely  likely  to  tiiink  that  a  Valentine's  Meat 
Globule  or  that  a  globule  made  by  the  Valentine 
Extract  Company  contained  the  same  meat 
extract  as  Valentine's  Meat  Jaice.  That  seems 
to  be  not  only  a  very  reasonable,  bnt  a  most 
probable  supposition.  I  come  to  the  con- 
clusion that  oy  the  use  of  the  words  "  Valentine 
Extract  Company  "  the  defendants  were  patting 
upon  the  market  goods  which  would  be  liable  to 
be  passed  off  as  the  plaintiffs'  goods,  and 
were  in  fact  carrying  on  a  trade  under  a 
name  under  which  the^  had  no  right  to  carry 
it  on.  I  do  not  thmk  that  a  person  in 
yie  present  day  could  properly  use  the  words 
"Valentine's  Extract"  in  connection  with  meat 
jmoe  without  passing  off  his  goods  as  the  goods 
of  the  plaintiffs.  I  had  for  some  time  some 
difficulty  about  the  word  "Valtine,"  and  I 
do  not  wish  to  be  understood  as  endeavour- 
ing to  deal  with  every  case.  But  I  think  that 
we  sboold  be  wrong  in  excluding  "Valtine" 
from  the  injunction,  having  reeard  to  the  con- 
duct of  the  defendants  themsdves.  They  used 
the  word  "  Valtine  "  in  connection  with  "  Valen- 
tine." They  used  the  word  "Valtine"  in  con- 
nection with  the  words  "Valentine  Extract 
Company."  It  is  stated  that  "Valtine"  was  only 
arrived  at  by  cutting  out  the  "en  "  from  "  Valen- 


tine," and,  though  I  do  not  want  anybody  to 

?lace  any  reliance  upon  my  ejesight,  I  confess  that 
think  it  is  extremely  probable  that  irpon  the 
bottles,  and  especially  the  small  bottles,  "  v  altine  " 
might  be  taken  even  for  the  word  "  Valentine." 
Therefore  I  think  that,  under  the  circumstances 
under  which  the  defendants  have  carried  on  their 
business,  we  ought  not  to  limit  the  injunction  by 
excluding  the  word  "Valtine."  I  think  that  I 
have  dealt  with  practically  all  the  material  points 
brought  before  us.  I  come  veiy  clearly  to  the 
conclusion  t^t  the  plaintiffs  have  established 
that  the  words  "valentine"  and  ''Valentine 
Extract"  were  commonly  known  and  had  been 
known  for  a  great  many  years  as  solely  repre- 
senting the  plaintiffs'  goods,  and  I  think  that  the 
defendants  by  their  name  and  by  their  conduct, 
and  the  way  in  which  they  have  used  the  words 
"Valentine"  and  "Valentine  Extract"  and  the 
i-epresentations  they  made  in  connection  with 
those  goods,  did  so  put  their  goods  upon  the 
market  that  a  great  number  of  people  would  bft 
likely  to  mistake  Ihem  for  the  goods  of  the 
plaintiffs ;  and  that  in  the  hands  of  retaU  dealers 
they  might  be  perfeoUy  honestiy  represented  as 
being  globules  containing  the  plaintiffs'  meat 
juice.  Under  these  circumstances  I  think  that 
Stirling,  J.  ought  to  have  given  the  plaintiffs- 
the  relief  which  they  asked  for.  Tneie  will 
therefore  be  an  injunction  in  the  form  which  has. 
been  read ;  the  defendants  will  pay  the  costs  here 
and  below;  and  there  will  be  an  inquiry  as  to 
damages. 

BioBT,  L.J. — I  agree  with  the  Master  of  the 
Bolls,  but  I  do  not  propoce  to  repeat  the  observa- 
tions that  he  has  made  about  the  circulars  and 
statements.  I  begin  with  and  mainly  go  upon 
the  name  of  the  company — the  Valentine  Extract 
Company  Limited.  I  confess  I  am  utterly  unable 
to  follow  Mr.  Upjohn's  argument  u^n  the  point 
that  the  defendant  C.  B.  Valentme  was  only 
trying  honestiy  and  with  proper  precautions  to 
make  use  of  his  own  name.  The  Valentine 
Extract  Company  Limited  is  not  the  name  of 
any  man ;  it  is  an  artificial  name  intended  for  a 
purpose.  And  when  I  am  told,  as  the  learned  judge 
found  in  the  court  below,  that  Valentine  Extract 
is  the  name  of  a  famous  and  most  valuable  meat 
juice — more  properly  called,  perhaps,  "meat 
juice,"  but  still  known  as  VaJentine  Extract — ^I 
cannot  doubt  the  object  and  intention  of  the 
defendant  C.  B.  Valentine.  At  any  rate,  I  cannot 
doubt  the  very  clear  and  necessary  intention  of 
a  man  who  cannot  be  supposed  to  oe  ignorant  of 
the  effect  of  what  he  does.  I  should  say  that 
perhaps  ninety-nine  out  of  a  hundred  people 
who  read  that  name — "The  Valentine  Extract 
Company  Limited  " — would  come  to  the  conclu- 
sion  that  it  was  a  company  established  for  the 
purpose  of  dealing  in  Valentine  Extract.  "  What 
18  'Valentine  Extract'?"  they  would  go  on  to 
ask.  The  answer  to  be  expected  would  be  that  it  is 
a  most  valuable  product,  and  one  that  has  been 
for  many  years  of  great  importance  with  invalids, 
at  any  rate  sick  people.  Therefore  the  primd 
facte  meaning  of  tne  name  which  was  chosen  vraa 
not  to  refer  to  "  Valentine  "  the  individual,  but  to 
"  V^entine  Extract,"  the  product,  and  by  that 
means  to  get  the  advantage  of  the  reputation 
which  had  attached  itself  to  the  product.  Some 
attempt  was  made  to  say  that  really  the 
name     was    "  Extract     Company,"     and     that 
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"Valentine"  (in  a  way  that  I  oould  not 
understand  at  all)  did  not  mean  "Valentine 
Extract,"  but  "  Valentine  Gompany,"  which  is  an 
extract  company.  To  me  it  seems  the  plainest 
thing  that  ever  was  that  "Valentine  Extract" 
was  deliberately  chosen  in  order  to  have  it  believed 
that  the  company  were  the  makers  and  dealers  in 
"  Valentine  Extract,"  and  no  one  was  called  upon 
to  know  anything  about  the  name  of  an  indiviaaal 
At  that  stage.  Everywhere  the  evidence  showed 
that  the  defendants  were  warned — as  if  it  were 
possible  not  to  know — by  their  solicitor  and  all 
the  people  they  came  in  contact  with,  that  they 
wonld  be  mistaken  for  the  people  who  produced 
Valentine's  Meat  Juice.  It  was  obvious  on  the 
face  of  it.  If  the  defendants  had  said  that  they 
never  thought  of  it,  I  should  not  have  believed 
them.  It  is  one  of  the  statements  I  should  take 
from  no  one.  They  were,  as  I  believe  was  in- 
tended, associating  their  name  with  the  old 
Valentine  Extract  which  had  become  famous. 
They  say :  "  But  whenever  a  mistake  occurred  we 
gavn  instructions  that  our  agents  must  explain 
that  we  wen  in  no  way  connected  with  the  Valen- 
tine Meat  Juice  Company,  which  is  an  American 
company,  and  which  r^Jly  has  produced  the 
Valentine  Extract  which  is  famous  in  the  market." 
Bat  it  does  not  matter.  If  they  knew  that  oon- 
tinnally  mistakes  would  occur — and  they  did  know 
it — ^they  also  knew  perfectly  well  that  as  a  matter 
of  business  for  once  where  an  explanation  was 
asked  for  there  might  be  a  dozen  cases  where  an 
explanation  would  not  be  asked  for,  and  therefore 
would  not  be  given.  So  I  consider  that  the  case 
of  these  words  "  Valentine  Extract  Company  " 
was  a  deliberate  attempt — it  matters  not  in  law 
whether  the  defendants  considered  that  they  were 
entitled  as  they  were  not — to  found  a  business 
upon  the  reputation  of  Valentine  Extract,  which, 
according  to  the  evidence,  means  upon  the  reputa- 
tion of  the  extract  of  the  plaintiffs,  the  Valentine 
Meat  Juice  Company.  I  tind  myself  absolved  to 
a  great  extsnt  trom  considering  very  minutely 
-the  way  in  which  the  defendants  put  forward  and 
made  up  the  globules.  I  do  not  find  that  the 
globule  is  a  thing  that  is  forced  into  prominent 
notice.  It  was  not  "  Valentine  Globules  "  that 
they  advertised.  That  would  not  have  suited 
their  pnxx>0Be.  They  would  not  have  liked  that, 
"Valentine  Globules"  would  not  have  passed. 
"Valentine  Extract"  was  what  they  wanted  to 
pass,  and  I  care  very  little  about  the  get-up  and 
so  on.  Of  course  it  wonld  never  pay — it  wonld 
not  suit  the  defendants  at  all  — to  advertise  goods 
by  advertisement  which  wonld  have  the  direct  result 
of  sending  people  to  their  rivals.  The  object  is 
to  make  it  clear  who  the  advertisers  are  by  giving 
a  sufficient  address  and  fdl  that  kind  of  thing, 
and  only  to  hint  at  the  other  people  who  are  in 
the  background.  The  object  is  to  attract  to  one- 
self by  the  suggestion  of  a  competitor.  Then  we 
come  to  a  question  which  perhaps  we  must  regard 
as  doubtful.  I  am  by  no  means  clear  that  I 
should  have  thought  anything  distinctly  wrong 
had  been  done  by  the  use  of  the  word  "  VaJtine." 
We  know  as  a  matter  of  fact  that  it  was  taken 
from  Valentine.  There  is  evidence  ot  that. 
Everywhere  the  defendant  C.  B.  Valentine,  when 
he  was  about  the  business,  was  warned  of  the 
difficulty  he  would  get  into ;  everywhere  he  dis- 
regarded warnings,  because  he  was  tempted  by 
the  great  possibility  of   a  very  large  business 


founded  on  "  Valentine  Extract."  In  the  case  of 
Valentine  he  was  told  that  he  had  better  use  the 
name  "  Valtine "  instead,  as  that  wonld  do  just 
as  well.  If  he  had  started  a  Valtine  Company 
and  sold  Valtine  Globules,  though  they  contained 
meat  extract,  I  do  not  know  what  would  have 
been  the  result.  But  the  case  is  very  different 
from  that.  The  defendant  G.  B.  Valentine  need 
the  word  "  Valtine "  as  intimately  assodated, 
inseparably  associated  almost,  with  the  word 
"  Valentine."  I  was  greatiy  impressed,  among 
other  things,  by  the  photograph  which  I  hold  in 
my  hand.  Indeed  there  we  have  got  in  the 
clearest  possible  way  the  name  "Valentine 
Extract  Oompany,"  but  above,  in  plain  letters, 
"Valtine."  1  cannot  see  how  personr  were  to 
dissociate  the  "  Valtine "  from  the  "  Valentine 
Extract."  I  think,  therefore,  that,  having  done 
what  was  entirely  wrong  in  adopting  Valentine 
Extract  Company  as  the  name  oi  their  oompany, 
they  reaily  could  not  subsequentiy  maintain  that 
"  Valtine  was  something  totally  different  Mr. 
Upjohn  suggested  that  because  the  defendant 
C.  B.  Valentine  had  a  reputation  of  his  own  and 
was  really  resting  upon  that,  though  he  took  the 
utmost  pains  to  distract  people's  attention  from 
rather  than  to  draw  attention  to  his  own  reputa- 
tion, and  of  course  he  may  have  been  known  to  a 
great  many  people  with  whom  he  had  done  buBi- 
nesB,  that  was  a  proof  of  bona  fidet.  I  believe 
that  it  was  bond  fide  in  one  sense.  He  did  intend 
to  get  all  the  advantage  that  he  could  by  what  I 
say  was  an  unfair  use  of  his  surname.  Here  it  is 
not  used  as  a  surname  at  all ;  it  is  used  as  the 
name  of  a  product.  But  having  embarked  upon 
that  line,  and  having  associated  "  Valtine  "  inti- 
mately with  the  name  of  "Valentine  Extract 
Company,"  he  must  take  the  consequences,  and 
the  company  must  take  the  consequences.  They 
knew  all  about  it ;  they  were  warned  perpetually, 
and  they  thought  that  they  would  make  them- 
selves safe  with  this  disclaimer  of  the  Valentine 
Meat  Juice  Company  whenever  occasion  arose.  I 
do  not  think  that  for  the  purposes  of  this  case  it 
was  necessary  to  say  that  the  defendant  company 
have  been  passing  oft  their  goods  as  the  meat 
extract  which  had  been  so  weU  known.  All  that 
was  required  was  that  they  should  get  people  to 
believe  that  what  was  contained  in  the  globules 
was  the  product  of  that  celebrated  firm  which  had 
founded  a  reputation  on  meat  juice — the  Valentine 
Meat  Juice  Company.  They  might  not  want  to 
make  such  a  trade,  but  that  they  did  wish  to  sell 
this  product  as  a  medicine  is  too  plain  for  argu- 
ment. They  thought  that  they  would  sell  it  as  a 
food  preferentially,  but  they  knew  perfecUy  well 
the  advantage  it  would  be  to  get  their  product  into 
the  sick  room,  and  they  laboured  so  get  it.  That 
being  the  main  ground  upon  which  they  have 
proceeded  in  this  case,  I  do  not  see  how  they  can 
i-eally  seriously  object  to  the  consequences. 
Having  been  gnilty  of  unfair  dealing — and  to  my 
mind  utterly  unfair  trading — they  cannot  very 
well  say:  "Here  and  there  the  court  has  been 
rather  hard  upon  us."  I  want  to  see  how  that 
unfair  trading  can  be  put  an  end  to,  not  how  much 
of  it  we  can  pi^eserve.  And  I  think  that  what  the 
plaintiffs  ask  for,  once  the  case  of  unfair  dealing 
is  established,  is  not  more  than  they  are  entitled 
to.  If  people  will  mix  up  honest  trade  with  unfair 
matters,  I  have  no  pity  for  them  at  all.  I  dare 
say  that  the  defenduits'  trade  will  be  interfered 
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with  to  aa  extent  which  wonld  have  been  altogether 
wmeceaaaiy  if  they  had  been  more  scrupulous 
and  more  careful  not  merely  to  counteract  the 
necessary  results  of  what  they  did,  but  not  to  do 
that  which  necessarily  led  them  to  such  results ; 
and  I  do  not  think  that  we  ought  to  be  over- 
oonsiderate.  If  I  say  anything  which  I  thought 
«pX)eared  to  be  a  mistake,  I  would  try  to 
<sorrect  it,  and  for  some  time  I  had  a  doubt 
whether  any  injunction  ought  to  go  against  the 
■defendant  C.  R.  Valentme  himself.  I  was 
not  aware  that  he  had  plaoed  himself  in  an 
-ambiguous  poution  at  alL  I  thought  that  he 
had  been  trading  entirely  under  the  shield  or 
through  the  means  of  the  defendant  company,  and 
though  I  consider  that  what  he  did  was  unfair 
dealing,  I  doubted  whether  the  injunotion  ought 
to  go  against  him  personally.  But,  seeing  that  he 
has  heai  trading  m  the  name  of  Valentine  irre- 
spective of  the  company,  and  that  he  has  tried  his 
met  to  get  an  unfair  use  of  his  name,  he  cannot 
be  credited  with  an  intention  or  an  endeavour 
to  use  his  own  name  fairly.  Therefore  I  think 
that  it  is  right,  as  asked  for  by  the  daim  for  an 
injunction,  toat  he  should  not  use  it  without 
<su«fully  distingmshing  from  the  Valentine  Meat 
Juice  Company,  who  have  been  the  object  of 
Ids  attacks.  For  that  reason  I  agree  with  the 
judgment  which  has  been  ^ven  by  the  Master 
hi  uie  Bolls,  and  that  the  injunction  should  be 
granted. 

Coi<LiNS,  L.  J.— I  am  of  the  same  opinion ;  but, 
as  we  difEer  from  the  learned  judge  in  the  court 
below,  I  will  add  a  few  words.  The  action  is  for 
"passing  oS,"  and  the  main  defence  set  up  by 
Mr.  Upjohn  is  that  the  basis  of  the  claim  for 
paesiiig  off  was  the  identity  of  the  name  of  the 
defendant  C-  B.  Valentine  with  the  name  of  the 
plaintiSs.  His  main  defence  was  that,  so  long  as 
he  used  his  own  name,  which  was  the  real  source 
of  the  deception,  his  position  could  not  be  im- 
pugned. Now,  from  that  I  absolutely  dissent,  for 
you  introduce  into  it  that  which  has  been  found 
as  a  fact  in  this  case,  and  which  was  proved 
perhaps  more  clearly  by  Mr.  Upjohn's  own  wit- 
nesses than  by  anybody  else — ^namely,  that  the 
name  which  does  form  me  basis  of  the  deception 
has  acquired  a  secondary  significance,  and  means 
only  in  the  markets  where  this  product  is  sold  the 
juice  or  extract  manufactured  by  the  plaintiffs. 
It  is  immaterial  whether  the  deception  arises 
from  the  use  of  a  name  which  is,  as  it  happens, 
the  name  of  the  defendant,  or  whether  it  arises 
from  the  use  of  any  other  description  which  in  a 
sense  may  be  accurate  of  that  which  he  sells. 
Tor,  if  the  article  which  he  sells  has  come  to  be 
known  in  the  market  as  meaning  somethiz^  made 
by  somebody  other  than  himself,  it  is  impossible 
for  him  to  sell  it  nmplieiter  by  that  name, 
although  it  be  his  own,  without  misleading  pur- 
chasers. That  would  be  the  first  answer  to  Mr. 
Upjohn's  main  proposition.  In  relying  upon 
the  fact  that  witness  after  witness  referred  to  the 
name  as  being  that  which  deceived  him,  Mr. 
Upjohn  claimed  that  as  evidence  in  his  favour, 
<»k  the  ground  that  it  limited  the  deception  to 
that  which  he  could  j^nstify — namely,  the  use  of 
the  name.  But  incidentally  it  did  this,  and 
proved  conclusively  that  tiie  name,  and  the  name 
onl^,  was  what,  to  ordinary  persons  who  bought, 
indicated  the  fact  that  it  was  made  by  the 
plaintiffs.    Therefore  we  approach  the  discussion 


upon  that  hypothesis.    But  the  defendants  hare 
are  not  right  in  point  of  fact  in  setting  up  the 
main  defence  which  Mr.  Upjohn  argued  for  them, 
because  they  do  not,  in  point  of  fact,  sell  simply 
under  the  name  "Yalentina"     They  could  not 
have  sold  it  under  the  name  "  Valentine  "  without,' 
as  I  pointed  out,  misrepresentation,  the  misrepre- 
sentation arising  from  the  secondai^  sense  and 
the    two    meanings  of  ttie  word  "valentine"— 
namely,    that    article    which    is    made    by    the 
plaintiffs,  being  the  sense  in  which  it  would  be 
understood  by  the  buyer,  and  that  article  which 
is  made  by  the  defendants,  being  the  sense  in 
which  the  defendants  themselves  use  it.    They 
superadd  to  that  misrepresentation  arising  from 
the  secondary  meaning  of  the  word  "  Valentine  " 
an  absolute  and  distinct  misrepresentation  of  faofc 
for  which  they  purport  in  tl^  dearest  posribla 
way  in  my  judgment  to  assert  that  that  vdiioh 
they  sell — I   do  not   care  whether  it   is  in  oap- 
Bules   or   tins    or   anything   else — is    made    hj 
the  Valentine  Extract  Company,  and  that  which 
the^   sell   is   the   meat   extract   made   by   the 
Valentine  Extract  Company.    But  introduce  into 
that  assertion  the  fact  proved,  that  Valentine 
Meat  Extract  or  Valentine  Extract  means  the 
product  of  the  plaintiffs,  and  here  is  a  distinct 
misrepresentation  in  tact,  that  the  defendants 
have  made  it.    In  point  of  fact  they  have  made 
no  extract ;  they  have  g^ne  out  of  their  way  to 
introduce  a  false  statement  in  order  to  make  mors 
colourable  the  suggestion  that  the  product  is  the 
product  of  the  plaintiffs.     They  introduce  Valen- 
tine's Meat  Extract  when  what  they  do  is  to  put 
an  extract  not  made  by  them  at  all,  but  made 
by  other  people,  into  a  particular  form  of  integu- 
ment which  the  defendajit  C.  B.  Valentine  claims 
to  have  invented,  and  which  he  calls  globules  or 
capsules.    So  that  on  every  box  which  the  defen- 
dants send  out  they  send  out  a  statement  witii  it 
that  that  which  is  contained  in  the  globules  is  on 
extract  made  by  the  vendora.     That  is  a  lie,  to 
put  it    simply.     They  have  made    no  extiiMst. 
They  have   put  in  an  extract  made  by   other 
people,  and  the^  haveput  in  shadowy  suggestions 
in  their  advertisements  which  would  give  colonr 
to  the  notion  in  the  buyer  that  they,  the  vendors, 
employed  chemists  to  superintend  the  manufac- 
ture of  this  extract  of  which  they  put  a  panegyric 
on  the  back  of  the  tins,  and  the  first  thing  that 
they  select  for  notice,  and  I  suppose  encomium, 
is  that  the  extract  is  for  invakds.    Now,  that 
takes  me  at  once  to  the  next  ground  on  whicli  JSi. 
Upjohn  defended  this  case.     He  said :  "  But  the 
get-up  of  these  two  materials  is  totaUv  different ; 
and,  further,  there  is  no  competition  oetween  Vba 
plaintiffs  and  the  defendants.  The  plaintiffs'  pro- 
duct is  a  medicine  and  the  defendants'  is  a  food." 
First  of  all  we  have  to  deal  with  t^e  get-up.    I 
have  already  referred  to  that  incidentally.    The 

fet-up  hae  nothing  whatever  to  do  with  this  case. 
t  may  be  dismissed  altogether  from  the  dis- 
cussion, because  the  representation  is  not  as  to 
the  form  in  which  the  article  is  sold.  It  is  not 
suggested  that  the  defendants  pass  off  bottles 
wtich  are  not  distinguishable  from  the  plaintiffs'* 
The  representation  is  as  to  the  thing  contained 
within  the  integument.  In  the  plaintiffs'  case  the 
integument  is  a  bottle,  and  in  the  defendants'  it 
is  a  globule  in  a  tin.  But  the  representation  is  tliat 
that  which  is  contained  in  the  globule — namely, 
the  extract  of  meat — is  made  by  the  plaintiffs. 
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That  is  what  the  representation  is,  and  therefore 
the  form  and  get-up  liaTe,  I  repeat,  notiiing  what- 
ever  to  do  wiUi  the  cue,  and  may  be  dismiased. 
Then  comes  the  third  point,  that  there  is 
no  competition;  that  the  plaintiffs  and  the 
defendants  are  not  in  the  same  field.  I 
have  pointed  oat  that*  in  the  forefront  of  the 
defendants'  tins,  and  in  numerous  advertisements 
backed  up  by  the  authority  of  doctors,  you  have 
the  medicinal  qualities  of  their  product  explained 
and  enlarged  upon.  Therefore,  assuming  that  the 
plaintiffs'  product  was  used  only  for  the  sick 
room,  yon  have  the  most  distinct  attempt  at  com- 
jMtition  evidenced  by  the  statements  on  their  own 
tins,  and  advertisements  put  forward  by  the 
defendants.  It  seems  to  me  that,  but  for  the 
fact  that  Stirling,  J.  has  taken  another  view,  we 
luive  a  clear  case  of  the  defendant  C.  B.  Yalen* 
tine  putting  on  the  face  of  everything  he  sends 
into  the  market  a  representation  which  he  admits 
in  the  witness-box  to  be  nntme.  Pat  there,  why  ? 
If  I  am  asked  to  guess,  I  can  only  guess  that  it  is 
put  there  in  order  to  make  the  name  under  which 
he  sells  the  thing  more  nearly  resemble  the  name 
of  the  plaintiffs.  That  extract  is  exceedingly 
eeaential  to  him  while  he  was  taking  the  name 
Valentine.  Yalentine  without  the  extract  in 
connection  with  meat  would  not  be  improper,  but, 
by  introdaoing  extract  and  claiming  merits  for 
the  extract,  the  defendant  C.  B.  Valentine  begins 
by  telling  an  absolute  lie,  for  he  makes  no 
extract,  and  he  superadds  the  name  of  Valentine, 
which  is  open  to  the  same  objection  of  the  double 
intention  I  have  already  indicated.  That  really 
dispoeee  of  the  main  part  of  the  case.    I  entirely 

r»  with  what  has  been  said  by  the  Master  of 
Bolls  and  my  brother  Bigby.  Speaking  for 
myself,  I  frankly  admit  that  when  I  saw  the  word 
"  Valtine"  I  thought  it  was  "  Valentine."  and  I 
believe  that  nine  people  out  of  ten  would  think  it 
was  "Valentine"  seeintr  "Valtine"  in  large 
letters  and  "  Valentine  Extract "  at  the  bottom. 
I  therefore  agree  that  the  injunction  should  go  as 
to  that  also. 

The  conrt  refused  an  application  on  behalf  of 
the  respondents  that  the  operation  of  the  injnno- 
tion  might  be  suspended  pending  an  appeal  to  the 

Honse  of  Lords.  .         >    ,i       ^ 

Appeal  aUoioed. 

Solicitors  for  the  appellants,  Wilson,  Brittotos, 
and  Carpmael. 

Solicitors  for  the  respondents,  H.  G.  Campion 
and  Co. 


Wedneiday,  July  25. 
(Before  Smith  and  Williaks,  L.JJ.) 
Bbo.  v.  Worcbstebshirk  Justices,  (a) 

APPBAX  PBOK  THE  QUEEN'S  BENCH  SIVIBION. 

LieeTinng — liefutal  to  renew  licmiee — Appeal  to 
quarter  settions — Licensing  jusUees  inade 
respondents — Dismissal  of  appeal — Costs  of 
licensing  justices — Alehouse  Aet  1828  (9  Geo,  4, 
c.  61),  8.  29. 

Where  an  appeal  against  the  refusal  by  licensing 
jtutioes  to  renew  a  licence  has  been  brought  to 
the  Court  of  Quarter  Sessions  under  the  Alehouse 
Aet  1828  and  has  been  dismissed,  the  licensing 
jusHees  leho  have  been  made  respondents  to  ttie 

(a)  Sufoittitj  E.  MANi-ur  Suns,  Esq.,  Buitetar-tt-Law. 


appeal  are  entitled  as  of  right  under  sect.  29  of 
the  Aet  to  an  order  for  a  sum  svficient  in  the 
opinion  of  the  court  to  indemnify  them  from  all 
cost  and  charge  in  consequence  of  their  having 
been  served  by  the  appellant  with  notice  y 
appeal. 

This  was  an  appeal  from  a  judgment  of  the 
Queen's  Bench  Division  (Bidley  and  Bigham,  JJ.> 
discharging  a  rule  nisi  for  a  mandamus  which 
had  been  obtained  by  the  licensing  justices  of  the 
city  of  Woroester  against  the  justices  of  the 
county  of  Woroester. 

At  thegeneral  annual  licensing  meeting  for  tiie 
city  of  Worcester,  the  holder  of  a  licence  for  the 
sale  of  intoxicating  liquors  made  an  application 
for  the  renewal  of  his  licence.  The  Ucensing 
justices  refused  the  application. 

The  lioenoe  holder  then  appealed  to  the  Court 
of  Quarter  Sessions,  and  made  the  licensing 
justices  respondents. 

U{>on  the  appeal  coming  on  for  hearing,  the- 
licensing  justices  appeared  and  produced  evidence 
in  opposition. 

Ttie  Conrt  of  Quarter  Sessions  having  heard  the 
appeal  dismissed  it,  and  refused  the  application 
for  costs  which  was  thereupon  made  on  behalf  of 
the  licenaini^  justices. 

The  licensing  justices  then  obtained  a  rule  nisi 
for  a  mandamus  to  the  county  justices  to  enter 
continuances  to  the  next  quarter  sessions  upon 
the  appeal  and  to  hear  and  determine  aooorcung 
to  law  and  pursuant  to  the  statutes  in  that  behau 
the  matter  of  an  application  by  the  licensing 
justices,  the  respondents  in  the  appeal,  for  an 
order  adjudging  that  the  appellant  should  pay  to 
the  licensing  justices  to  tmom  notice  of  appeal 
had  been  given  such  sum  by  way  of  costs  as 
should  in  tne  opinion  of  the  Court  of  Quarter 
Sessions  be  sufficient  to  indemnify  such  justioes 
from  all  costs  and  charges  whatsoever  to  which 
such  justioes  may  have  been  put  in  consequence 
of  there  having  been  served  upon  them  notice  of 
the  appellant's  intention  to  appeal. 

Upon  cause  being  shown,  there  was  some 
dispute  as  to  the  m^nre  of  the  application  for 
costs  which  had  been  made  to  the  Court  of 
Quarter  Sessions  on  behalf  of  the  licensing 
justioes,  and  the  Queen's  Bench  Division  (Bidley 
and  Bigham,  JJ.),  being  of  opinion  that  there 
had  been  no  real  demand  and  refusal,  discharged 
the  rule. 

The  licensing  justices  appealed. 

The  Alehouse  Act  1828  (9  Geo.  4,  c.  61)  provides 
as  follows  : 

Seat.  29.  And  be  it  farther  enacted  that  in  every  oa8e< 
wheie  notice  of  appeal  against  the  jadgment  of  any 
jutice  in  or  oonoendny  the  ezeontion  of  this  Act  shall 
have  been  given,  and  saoh  appeal  shall  have  been  dii- 
miaeed,  or  the  jadgment  so  appealed  against  shall  have 
been  affirmed,  or  inoh  appeal  shall  have  been  abandoned, 
it  shall  be  lawful  for  tba  ooort  to  whom  enoh  appeal 
shall  have  been  made,  or  intended  to  be  made,  and  snob 
oonrt  is  hereby  required,  to  ajjadge  and  order  that  the 
party  so  having  appealed,  or  given  notice  of  his  inten- 
tion to  appeal,  sludl  pay  to  the  jnstioe  to  whom  ench 
nottoe  shall  have  been  given,  or  to  whomsoever  he  shall 
ai^toiiit,  enoh  earn  by  way  of  ooeta  as  shall  in  the  opinion 
ot  snoh  oonrt  be  saffioient  to  indemnify  snoh  Jnalios 
item  all  oost  and  ehaige  whatsoever  to  whioh  ssoh. 
jostioe  nay  have  been  pat  in  oonaeqoenje  of  hie  having 
had  served  upon  him  notioe  of  the  intention  of  sndi  part^r 
to  appeal.    .    .    . 
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A.  LyttdUm,  Q.C.  {^Coventry  with  him)  for  the 
licennng  jngtioes. — Sect.  29  of  the  Alehoose  Act 
1828  is  imperative.  With  regard  to  the  costs  of 
a  justice  who  has  been  served  with  notice  of  an 
appeal  against  his  decision,  the  section  does  not 
give  to  the  court  which  has  heard  and  dismissed 
the  appeal  any  discretion  such  as  is  given  to  the 
court  in  matters  coming  within  the  provisions  of 
sect  27.  Under  sect.  29,  if  the  respondent  jastices 
sacceed  in  the  appeal  they  become  abiolntelj 
entitled  to  indemnity  costs ;  it  is  only  if  they  fail 
that  the  court  has  any  discretion  to  exercise  in 
the  matter.  The  section  is  inexplicable  unless  it 
is  oonstmed  in  that  way.  It  is  true  that  the  Court 
of  Appeal  has  held  that  sect.  29  does  not  apply  to 
the  costs  of  justices  who  make  themselves 
"parties  "  to  an  appeal  within  sect.  31,  bub-sect.  5, 
of  the  Summary  Juiisdiotion  Act  1879  (42  &  43 
Yiot.  c.  49),  and  that  in  such  a  case  the  Court  of 
Qoarter  Sessions  has  a  discretion  to  exercise  with 
regard  to  the  justices'  costs : 

Reg.  V.  Justices  of  London,  62  L.  T.  Bep.  211 ; 
(1895)  1  Q.  B.  616. 

Bat  the  grounds  apon  which  the  court  came  to 
that  conclusion  have  been  cut  away  by  the  subse- 
quent deciuon  of  the  House  of  Lords  that  justices 
at  a  licensing  meeting  are  not  a  court  of  summary 
jorisdiction,  and  that  appeals  t}  quarter  sessions 
against  a  refusal  to  grant  a  lioenod  are  not  regu- 
lated by  sect.  31  of  the  Summary  Jurisdiction 
Act  1879 : 

Boulter  v.  Juaiieei  of  Kent,  77  L.  T.  Bap.  288; 

(1897)  A.  C.  556. 

They  also  cited 

Reg.  T.  Jueticet  of  Staffordthire,  79  L.  T.  Bep.  142 ; 

(1898)  2  Q.  B.  231  ; 

Mayor  of  Tynemouth  r.  Attomey-GeTteral,  80  L.  T. 

Bep.  638  ;  (1899)  A.  C.  293  ; 
Evans  v.  Justices  of  Conway,  82  L.  T.  B.>p.  704 ; 

(1900)  2  Q.  B.  224. 

J.  AldertonFoote,  Q.O.  and  J.  B.  Matthetos  for  the 
licence-holder. — The  scheme  of  the  Alehouse  Act 
1828  is  that  U{x>n  an  appeal  to  quarter  sessions 
from  a  refusal  b^  the  licensing  jastices  to  ivnew 
a  licence,  the  objector  should  come  and  be  heard 
by  the  quarter  sessions  exactly  in  the  same  way 
as  he  was  heard  by  the  licensing  justices.  But 
the  objector  does  not  thereby  become  a  party  to 
the  proceedings  so  aa  to  be  either  liable  to  pay,  or 
able  to  get,  costs.  That  is  the  effect  of  the  two 
decisions  of  the  House  of  Lords  already  cited : 

Boulter  v.  Jutlicee  of  Kent  (ubi  tup.)  ; 

Mayor  of  TynmnaiUhr.  Attorney-General  (u6i  sup.). 

It  was  contemplated  by  the  Legislature  that  in 
ordinaiy  oases  the  licensing  justices  would  not 
appear  at  the  hearing  of  the  appeal,  and  it  is 
(oaj  in  cases  where  the  justices  do  not  appear  as 
partiee  that  the  provisions  of  sect.  29  with  regard 
to  their  costs  come  into  force.  The  decision  of 
the  Court  of  Appeal  in  Beg.  t.  Jtutiees  of  London 
(ubi  nip.)  is  sUll  Jaw,  and  is  entirely  applicable  to 
the  present  case.  The  conrt  there  held  that  the 
licensing  jastices  were  not  entitled  as  of  right 
under  sect.  29  of  the  Alehouse  Act  1828  to  t^ir 
coats  of  the  appeal.  The  error  of  the  oourt  as 
to  the  meaning  of  the  Summaiy  Jurisdiction  Act 
1879  does  not  affect  this  part  of  their  deoison. 

Smith,  L.J. — ^The  point  in  this  case  is  a  very 
short  one.  What  nappened  was  '  this :  The 
licensing  jastices  of  the  city  ot  Worcester  at  the  , 


brewster  sessions  i-efused  an  application  for  the 
renewal  of  a  licence.  From  that  refusal  an 
appeal  was  brought  before  the  Court  of  Quarter 
Sessions,  the  licensing  justices  being  made  the 
respondents.  By  a  majority  of  the  magistrates 
the  appeal  was  dismissed.  A  controversy  after> 
wards  arose  as  to  what  took  place  before  the 
magistrates  upon  the  question  of  costs.  Kow,  I 
agree  that  sects.  27  and  29  of  the  Alehouse  Act 
1828  deal  with  different  matters,  but  in  the  case 
DOW  before  the  court  I  think  we  have  only  to 
consider  sect.  29.  That  section  provides  that  in- 
every  case  where  notice  of  appeal  against  the 
judgment  of  any  justice  in  or  concerning  the 
execution  of  the  Act  shall  have  been  given,  and 
such  appeal  shall  have  been  dismissed  or  the 
judgment  so  appealed  against  shall  have  been 
affirmed,  or  such  appeal  shall  have  been  abandoned, 
''it  shall  be  lawful  for  the  court  to  whom  such 
appeal  shall  have  been  made,  or  intended  to  be 
made,  and  each  court  is  hereby  required,  to 
adjudge  and  order  that  the  party  so  having 
appealed,  or  given  notice  of  his  intention  to 
appeal,  shall  pay  to  the  justioes  to  whom  such 
notice  shall  have  been  given  .  .  .  such  sum 
by  way  of  costs  as  shall  in  the  opinion  of  such 
conrt  be  sufficient  to  indenmify  such  justice  from 
all  cost  and  charge  whatsoever  to  which  such 
justice  may  have  been  pat  in  consequence  ot  his 
having  had  served  upon  him  notice  of  the  inten- 
tion of  such  party  to  appeal."  I  think  that  the 
words  "  such  court  is  hereby  required  "  are  im- 
perative, and  if  the  events  referred  to  in  the 
beginning  of  the  section  should  happen,  the  court 
mast  make  an  order  as  provided  in  the  words  I 
have  read.  With  regard  to  the  dispute  as  to 
whether  there  was  any  proper  demand  for  costs 
made  to  the  quarter  sessions  in  the  present  case, 
it  seems  to  me  to  be  clear  from  the  affidavits 
that,  upon  the  appeal  being  dismissed  by  the 
quarter  sessions,  counsel  for  the  licensing  jastices 
made  an  application  to  the  court  for  an  order  for 
such  costs  as  by  law  the  licensing  justioes  were 
entitled  to — i.e.,  indemnity  costs — and  that  the 
court,  thioking  that  they  had  a  discretion  as  to 
costs,  refused  the  application.  Under  sect.  29  the 
court  had  no  discretion  in  the  matter,  and  the 
rule  nut  for  a  Tnandamiu  should  therefore  be 
made  absolute.    The  appeal  must  be  allowed. 

Williams,  L.J. — I  entirely  agree. 

Appeal  aUoioed. 

Solicitors  for  the  licence-holder,  Bmiles  and  Co^ 
for  A.  H.  Halford,  Worcester. 

Solicitors  for  the  licensing  justioeB,  Church, 
Bendell,  Todd,  and  Co.,  for  S.  SouthaU,  Wor- 
cester. 
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HIGH    COURT   OF   JUSTICE. 

CHANCERY  DIVISION. 

May  29  and  30. 

(Before  Fabwell,  J.) 

Mahchebteb  Ship  Canal  Company  v.  Man. 

CHEBTBB      BaCECOUBSB     CoKPANT     LIMITED 

and  Tbafpobd  Pabk  Estates  Limited,  (a) 

Act  ofParliaiaent — Contract  »eheduled — Illegality 
— Uiteertainiy  —  Perpetuity  —  Confirmed  by 
itaiute — Contract  to  give  "first  refusal" — 
Intereet  in  land — Purduuer  vrith  notice. 

An  agreement  whieh  it  tdieduled  to  an  Act  of 
Parliament  and  thereby  confirmed  and  declared 
to  be  "valid  and  binding  upon  the  pariiei 
thereto,"  it  valid  with  respeet  to  every  daute, 
notwithstanding  the  fact  inat  certain  dautet  in 
ttuih  agreement  would  be  void  in  law  if  contained 
in  a  contract  inter  partes. 

Sevenoaks,  Maidstone,  and  Tonbridge  Railway 
Company  «.  London,  Chatham,  and  Dover 
Railway  Company  (40  L.  T.  Rep.  545 ;  11  Ch. 
Div.  625)  and  Kent  Coast  Railway  Company  o. 
London,  Chatham,  and  Dover  Railway  Com- 
pany (19  L.  T.  Bep.  174 ;  L.  Bep.  3  Ch.  App. 
6&e)  followed. 

Caledonian  Railway  Company  v.  Graeaook  and 
Wemyss  Bay  Railway  Company  {L.  Bm,  2 
H.  L.  8c.  347),  London,  Chatham,  and  Dover 
Railway  Company  v.  Sonth-Eastem  Railway 
Company  (60  L.  T.  Bep.  370  j  40  Ch.  JHv.  100), 
and  Beg.  «.  Midland  Railway  Company  (57 
L.  T.  Bep.  619 ;  19  Q.  B.  Div.  540)  dUtingutthed. 

The  agreement  whieh  was  scheduled  to  the  Act 
of  Parliament  and  was  mMde  between  a  race- 
course company  and  a  canal  company  contained 
a  cUaue  that  if  the  racecourse  company's  race, 
course  should  (inter  alia)  be  at  any  time  proposed 
to  be  used  for  dock  purposes,  the  raeeeourie  com- 
pany should  give  the  canal  company  the  "  first 
refusal "  of  the  lands  forming  the  racecourse  en 
bloc. 

Held,  that  the  proposed  user  for  dock  purposes  was 
not  confined  to  a  proposed  user  by  the  racecourse 
company,  but  applied  to  a  proposed  user  by  the 
canal  company  or  an  assign  of  the  racecourse 
company. 

Held,  also,  that  the  exprestion,  "first  refusal" 
implied  an  offer  by  the  racecourse  company  to 
tlie  canal  company  of  the  racecourse  at  a  cash 
price  which  an  intending  purchaser  was  prepared 
to  give,  and  that  until  the  price  whieh  an  intend- 
ing purchaser  was  vrepared  to  give  was  communi- 
cated to  the  canal  company  there  could  be-  no 
refusal. 

Held,  also,  that  intending  purchasers  with  notice 
of  the  canal  company's  right  to  a  first  refusal 
could  be  restrained  from  completing  their  con- 
tract vrith  the  racecourse  company  until  the  first 
refusal  had  been  given  on  the  grounds  (1)  that  a 
"  first  refusal "  is  an  interest  tn  land  within  the 
Tneaning  of  London  and  South- Western  Rail- 
way Company  v.  Gomm  (46  L.  T.  Bep.  465 ,-  20 
Ch.  Div.  562) ;  and  (2)  that  while  the  agreement 
rested  in  fieri  and  before  the  legal  estate  had 
been  coiiveyed  the  court  could,  by  parity  of 
reasoning  to  that  given  in  Willmott  v.  Barber 
(45  L.  T.  Bep.  229;  15  Ch.  Div.  96),  restrain 

(a)  Baportad  by  P.  S.  OSWALD,  Eiq.,  Btrristar-kVlAW. 


the  intending  purchasers  from  completing 
their  pwrdiase,  and  accepting  a  convey  anee  of  the 
legal  estate  in  breach  of  the  racecourse  and 
canal  company's  prior  contract. 

The  Mandieeter  Ship  Canal  Company  was  inoor- 
porated  onder  the  Manoheater  Ship  Canal  Acfc 
1885  (48  <Sc  49  Vict.  c.  188)  for  the  constmction  of 
a  canal  and  docks. 

The  Manchester  Racecourse  Company  Limited 
was  a  company  formed  for  the  purpose  of  carry- 
ing on  the  ousiness  of  racecourse  proprietors,  and 
the  TrafCord  Park  Estates  Limited  was  a  land 
company  formed  for  the  pnijxMe  of  developing 
the  TraAord  Park  Estate,  which  was  in  the  year 
1897  purchased  from  Sir  Humphrey  Fra&ois  do 
Tra^ord,  Bart,  the  then  owner. 

The  canal  at  the  Manchester  end  thereof  and 
the  docks  belonging  to  the  canal  oompanv  lie  in 
part  between  the  Manchester  racecourse,  belong- 
ing to  the  defendant  racecourse  oompai^,  and 
the  land  of  the  defendant  TiafCord  Park  Com- 
pany. 

In  and  previous  to  the  year  1893  disputes  and 
differences  existed  between  the  canal  company 
and  the  racecourse  company  with  referenoe  to  a 
variety  of  matters,  and  in  particular  with  refer- 
ence to  whether  the  positicm  of  the  raoeoouise 
company  was  such  that  they  had  certain  tights 
which,  hj  sect.  62  of  the  Manchester  Ship  Canal 
Act  1885,  are  given  to  persons  whose  land  abuts 
on  the  canal. 

On  the  7th  March  1893  an  agreement  under 
seal  was  entered  into  between  the  Manchester 
Racecourse  Company  Limited  (thereinafter  called 
the  racecourse  company,  which  ezprsssion  should 
include  their  successors  and  assigns  where  the 
context  so  required  or  admitted)  of  the  one  part 
and  the  Manchester  Ship  Canal  Company  (therein- 
after called  the  ceuoal  company,  which  expression 
should  include  their  suocesaors  and  assigns  where 
the  context  so  required  or  admitted)  of  the  other 
part,  in  order  to  settle  these  disputes. 

By  clauses  3,  4,  5,  and  10  of  the  agreement  it 
was  provided  as  follows : 

3.  If  and  whanaver  the  lands  and  hersditamsnts 
belonging  to  the  nuwooarse  oompany,  and  now  used  as  a 
nuMoooTse,  eh^  oeaaa  to  be  need  aa  a  tMeooozae,  or 
ahoald  the  aforeaaid  lands  and  bereditamenta  be  at  any 
time  propoaed  to  be  need  for  dock  purpoaei,  then  and  in 
either  of  anoh  oaaee  the  raoeoonrae  company  ahall  give 
to  the  oanal  company  the  first  ref  uaal  of  the  aforesaid 
landa  and  hereditaments  en  bloc. 

4.  The  taoeooarae  company  ahall  at  the  expense  of 
the  oanal  oompsiay  convey  to  the  oanal  oompany  the  fee 
simple  in  posaeaaion  free  from  inoambranDea  of  and  in 
the  two  plots  of  land  in  Salford  aforesaid  reapeotively, 
inolnsive  of  all  mines  and  mineral)  nnder  the  said  plots 
of  land.  No  claim  ahall  be  made  by  the  taoeoonrae 
company  in  respect  of  any  damage  which  tiiey  may 
Bostain  by  reaaon  of  the  severing  of  the  said  plots  of 
land  from  their  other  property,  and  they  ahall  in  theJr 
conveyance  to  the  oanal  company  release  their  right  of 
preemption  in  the  event  of  the  aaid  plota  of  land  becoming 
anperfloooa  land. 

5.  Sabjeot  to  the  proviaiona  of  olanae  6  hereof,  the 
oanal  oompany  hereby  admit  that  the  raoeoonrae  oom- 
pany are  in  respect  of  the  aaid  lands  and  kereditamanta 
now  need  by  them  aa  a  raceooorae,  ownera  of  laud  abut- 
ting on  the  ahip  canal  as  now  being  oonstmoted,  and  aa 
each  owners  entitled  to  the  privilegsa  defined  in  sect.  62 
of  the  Mancheater  Ship  Canal  Aot  1885,  ao  far  as  is 
reqoisite  whenever  it  ia  determined  to  make  docks  apon 
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the  aforanid  lands  and  haraditamenta,  to  give  to  the 
noeoooiaa  oompany  mtar  aooeaa  aa  heraiiiaftar  men- 
tioned into  anoh  dooka  from  the  aaid  ahip  oaoal  for  nay 
ahipa  lumgti&ag  the  oanal  to  anoh  doeka  aod  l^«e  of 
wharfage  ratea.  The  oanal  company  will,  whether  the 
aforaaaid  water  aooeaa  ii  made  or  not,  give  to  the  raoe- 
oonrae  company  aooeaa  by  rail  and  road,  with  anitabia 
jnnotions  to  form  oonneotionB  with  the  canal  oompaoy'a 
railwaya  and  roada  adjoiniog  the  aforesaid  landa  and 
hareditamanta.  The  aforesaid  meana  of  aooeaa,  whether 
by  water,  rail,  or  road,  ahall  be  effected  at  the  coat  in 
all  reepecta  of  the  raoeoonrae  oompany,  and  any  question 
aa  to  the  works  neoessary  for  effecting  and  maintaining 
anoh  aooeaa,  or  the  mode  of  esaooting  anoh  works,  or  as 
to  the  point  or  pointa  at  whioh  any  anoh  aooeaa  aa  afora- 
aaid ia  to  be  made,  ahall,  in  default  of  agreement  between 
the  engineers  appointed  by  the  oanal  oompany  and  the 
raoeooniae  company,  be  determined  by  the  president  for 
the  time  being  of  tiie  Institute  of  Cinl  Enginaera,  or  by 
aome  peraon  appointed  for  that  purpoae  by  him. 

10.  The  raceoourae  oompany  and  the  oanal  oompany 
ahall  reapectiTely  execute  aooh  deeds  as  may  be  required 
by  the  other  of  them  for  the  purpose  of  giTing  effect  to 
these  presenta,  and  the  form  of  any  anoh  deed  ahall  in 
ease  <^  dispute  be  settled  by  the  senior  oanveyanoing 
counsel  for  the  time  being  of  the  Chanoery  Diriaion  of 
Her  Majeaty'a  High  Court  of  Jnatioe. 

This  agreemenfc  was  scheduled  to  the  Jlfan- 
chester  Ship  Canal  (Sarplaa  Lands)  Aot  1893, 
which,  after  inciting  that  the  canal  company  had 
entered  into  an  agreement  with  the  raoeconrse 
company,  dated  the  7th  March  1893,  hv  way  of 
settlement  of  certain  disputes  and  differences 
aubsiating  between  the  companies,  and  it  was 
expedient  that  such  agreement  should  be  con- 
firmed, which  objects  could  not  be  attained  with- 
out the  authority  of  Parliament,  provided  by 
sect.  10  as  follows : 

The  said  agreement  dated  the  7th  day  of  Haroh  1S93 
and  made  between  the  Manobeater  Baoeoourae  Company 
of  the  one  part,  and  the  oompany  (i.e.,  the  Manchester 
Ship  Canal  Company)  of  the  other  part,  and  set  forth 
in  the  aohednle  to  thia  Act,  is  hereby  oonftrmed  and 
declared  to  be  ralid  and  binding  upon  the  parties 
hereto. 

On  the  10th  Aug.  1899  the  canal  oompany 
notified  to  the  racecourse  company  their  intention 
of  applying  to  Parliament  for  power  to  acquire 
the  racecourse  for  dock  purposes,  and  neg>otiations 
were  commenced  between  the  parties  for  the 
purchase  of  the  racecourse  by  the  canal  oompany. 

The  canal  company  alleged  that  prior  to  the 
10th  Aug.  1899  the  racecourse  company  had  not 
treated  or  negotiated  with  any  other  person  or 
oonwration  with  a  view  to  selling  their  racecourse, 
aad  they  had  not  at  that  time  entered  into  any 
n^otianons  with  a  view  to  any  sale  to  the  Trafford 
Park  Company. 

The  racecourse  company,  on  the  other  hand, 
all^^d  that  they  commenced  their  negotiations 
for  the  sale  of  the  racecourse  to  the  Trafford 
Park  Company  in  the  month  of  April  or  May 
1898. 

From  the  10th  Aug.  1899  the  negotiations 
between  the  canal  company  and  the  racecourse 
company  with  a  view  to  a  purchase  of  the  race- 
course by  the  canal  company  went  on  continuously, 
and  on  the  11th  Oct.  1899  Mr.  Davies,  the  chair- 
num  of  the  racecourse  oompany,  first  informed 
Mr.  Wallis,  the  land  ag^t  of  the  canal  company, 
that  the  racecourse  oompany  had  been  approached 
by  other  persons  who  wished  to  purchase  the  race- 
course. 


On  the  20th  Oct.  1899  the  chairman  of  the  race- 
course company  handed  to  the  canal  oompany  the 
following  letter  : 

32,  Brown-atreet,  Manobeater,  20th  Oot.  1899.— To 
the  Manobeater  Ship  Canal  Company, — Qentlemen, — ' 
Beferring  to  the  overturea  lately  made  by  yon  through 
your  agent,  Mr.  Wallis,  for  the  purchaae  of  onr  property 
at  New  Bams,  Salford,  at  present  used  as  the  Man- 
chester Baceoourse,  and  the  interriewa  whioh  have 
recently  taken  phuse  between  Mr.  Wallis  and  myaelf,  aa 
the  chairman  of  the  raoeoonrae  company,  in  iriiioh  your 
deaire  to  pnrohaae  the  property  snbjeot  to  certain  con- 
ditions has  been  expressed  by  Mr.  Wallis,  my  company 
think  it  well  to  repeat  in  writing  the  terms  alroady 
stated  by  me  to  Mr.  Wallis  on  whioh  we  are  willing  to 
aell  to  yon  the  property.  The  conditiona  whioh  I  under- 
stood Mr.  Wallis  to  accept  as  the  basis  of  negotiations 
ate  (1)  That  we  should  haye  reasonable  time  witiiin 
whioh  to  prepare  for  the  continnanoe  of  onr  racing 
boaineas  on  the  site  belonging  to  us  at  Caatle  Irwell ; 
and  (2)  that  the  sale  ahonU  be  asbjeot  to  the  neoeaaaiy 
licence  being  obtained  for  that  potpose  from  the  Jockey 
Clnb.  Subject  to  the  abore  two  oondiUaos  we  are  pre- 
pared to  sdl  to  yon  the  fee  aimple  of  onr  property  at 
New  Barns,  containing  a  little  orer  nimsty-nine  acres, 
for  the  sum  of  350,000i.  I  ahall  be  oUigad  by  your 
informing  me  within  one  week  from  this  date  whether 
or  not  the  offer  ia  acoepted,  and,  if  not  accepted,  by  your 
atating  what  ia  the  highest  sum  you  are  prepared  to  give 
for  the  property  aubjeot  to  the  above-mentioned  con- 
ditions. Yon  will  be  pleased  to  consider  this  letter  aa 
being  written  without  prejudice  in  the  event  of  any 
proceedinga  hereafter  being  taken  for  the  acquirement 
of  the  property  under  ccMmpiolaory  powera. — I  am,  Tonra 
faithfully,  on  behalf  of  the  Manoheatar  Baoeoourae  Com- 
pany Limited,  J.  E.  Daviis,  Chairman. 

.  At  the  time  when  this  offer  was  made,  the  race- 
course company  was  in  negotiation  for  the  sale  of 
the  racecourse  to  the  Trafford  Park  Companv  on 
other  terms  than  those  mentioned  in  the  above 
offer,  but  the  oanal  company  were  not  aware  of 
what  such  terms  consisted. 

On  the  27th  Oot  1899  the  oanal  company, 
through  their  chairman,  replied  to  the  above  offer 
as  follows : — 

The  Manobeater  Ship  Canal  Company,  Board  Boom, 
41,  Spring-gardena,  Manohester,  27th  October  1899. — 
John  Edwwd  Davlee,  Esq.,  Chairman,  the  Manchester 
Baoeoourae  Company,  Limited. — Dear  Sir,— I  beg  to 
reply  to  your  letter  of  the  20th  inst.  You  have  been 
informed  of  the  intention  of  this  oompany  to  apply  to 
Parliament  forthwith  for  compulsory  powers  to  acquire 
your  company's  property  at  New  Bama,  Salford,  at 
preaent  used  as  a  raoeoonrae,  but  in  view  of  yomr 
suggesting  that  the  negotiationB  for  the  purchase  of  the 
property  should  be  continued,  we  venture  to  hope  that  a 
satisfactory  ptioe  will  be  arrived  at  in  a  friendly  spirit 
and  that  there  will  be  no  need  to  have  reooorae  to  oom- 
pnlaory  prooeas  in  arranging  terma  between  the  partiea. 
— I  am,  Yonra  faithfully,  John  K.  Btthsll,  Chairman. 

On  the  30th  Oct.  1899  the  chairman  of  the  race- 
course company,  acting  on  their  behalf,  wrote  to 
the  canal  company  as  follows  : — 

32,  Brown-street,  Manchester,  30th  October  1899.— 
J.  K.  Bythell,  Esq.,  Chairman,  Manobeater  Ship  Canal.-' 
Dear  Sir, — I  am  in  receipt  of  your  letter  of  the  27th 
inat.  in  reply  to  mine  of  the  20th  inst.  My  letter  was 
written  not  with  a  view  that  the  negotiationa  should  be 
oontinned,  but  that  they  should  result  ia  an  agreement 
or  come  to  an  end,  aa  my  oompany  have  other  appliea* 
tiona  for  the  property.  Aa,  therefore,  you  have  aot 
acoepted  onr  offer  or  made  any  counter  propoaal,  I  now 
write  to  say  that  my  oompany  feel  at  liberty  to  deal 
with  their  property  as  they  think  fit. — ^I  am,  Yonia 
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under  any  snch  notice  the  vendora'  right  of  occu- 
pation was  to  cease.  (2)  li  tiie  veiraora  should 
be  dispossessed  of  the  premises  or  any  part 
thereof  under  statutoiy  powers  the  purchase 
should  be  completed  lortnwith  on  demand  in 
writing  by  the  vendors.  (3)  Subject  to  the  fore- 
going provisions  the  purchase  should  be  com- 
pleted on  the  31st  Dec.  1909,  and  in  all  the  fore- 
going respects  time  should  be  deemed  of  the 
essence  of  the  contract. 

The  oanal  company  alleged  that  the  TraSord 
Park  Company  entered  into  the  agreement  with 
the  racecourse  company  without  any  bond  fide 
intention  of  purchasmg  the  racecourse,  but  solely 
because  the  canal  company  proposed  to  acquire 
it  for  dock  purposes,  and  for  the  purpose  of 
enhancing  the  price  to  be  paid  by  the  canal 
company  to  the  defendant  companies  by  way  of 
compensation  for  the  taking  of  the  racecourse 
under  their  compulsory  powers. 

The  canal  company  thereupon  brought  ihia 
action  against  the  defendant  companies  claiming : 
(1)  A  declaration  that  the  defendant  compames 
were  not  entitled  to  enter  into  any  contract  for 
the  sale  and  purchase  of  the  racecourse  with  any 
person  or  corporation  other  than  the  plaintiff 
company  without  first  complying  with  clause  3  of 
the  agreement  of  the  7th  March  1893.  (2)  An 
injunction  restraining  the  defendant  companie* 
from  completing  or  carrying  out  any  agreement 
for  the  sale  aiuL  purchase  of  the  racecourse  in 
violation  of  clause  3  of  the  agreement,  and  in 
particular  from  carrying  out  the  agreement  of 
the  22nd  Dec.  1889. 

The  defendant  companies  by  their  defence 
alleged  that  clause  3  of  the  agreement  of  the 
7th  March  1893  was  void  for  remoteness  and  for 
uncertainty,  and  was  not  enforceable;  and, 
further,  that  if  it  was  enforceable,  neither  of  the 
events  mentioned  in  such  clause  had  happened. 
They  also  alleged  that  if  either  of  the  events 
mentioned  in  clause  3  had  happened,  th^  had 
given  the  canal  company  the  first  refusal  of  the 
i-aoecourse  en  bloe. 

No  witnesses  were  called  in  support  of  the 
canal  company's  case,  but  they  put  in  the  minute 
book  of  the  racecourse  company  and  a  petition  by 
the  Trafford  Park  Company  to  Parliament  against 
the  canal  company's  BiU  for  power  to  acquire  the 
racecourse  for  dock  purposes. 

The  racecourse  company  called  no  evidence,  but 
the  TrafEord  Park  Company  called  a  land  surveyor 
to  prove  the  value  of  the  option  given  to  the  race- 
course company  by  them  under  tiie  ag;reement  of 
the  22nd  Dec.  1899  was  112,500!.,  and  thereby  to 
show  that  the  purchase  money  to  be  paid  for  the 
racecourse  and  the  value  of  the  option  was  in 
excess  of  350,0002.,  the  price  for  which  the  race- 
course company  had  offered  the  property  to  the 
canal  company. 

Moulton,  Q.G.,  Swin/en  Eady,  Q.C.,  and  Leigh 
Clare  for  the  canal  company. — Apart  from  tue 
Act  confirming  the  agreement  of  the  7th  March 
1893,  there  might  have  been  a  question  as  to 
whetiier  the  agreement  was  void  as  violating  the 
rule  against  perpetuities,  but  this  has  been  put  an 
end  to  by  clause  10  of  the  Act  of  1893  to  which 
the  agreement  is  scheduled.  The  agreement  must 
be  interpreted  without  any  consideration  of 
whether  it  is  valid  or  not,  as  any  question  which 
goes  to  its  validity  has  been  disposed  of  by  the 


fkithfnlly,   John  Edwabd   Davibs,  Cbaizouui, 
ohestsr  Btoeooane  Compuiy. 

On  the  1st  Nov.  1899  the  racecourse  company 
had  an  ofCer  made  to  them  by  the  TrafFord  Park 
Company  for  the  purchase  of  their  racecourse  for 
260,000{. 

On  the  6th  Nov.  1899  Mr.  Wallis  had  an  inter- 
view  with  Mr.  Davies  in  which  he  said  he  was 
authorised  to  make  an  offer  of  200,0002.  Mr. 
Davies  promised  to  consult  his  co-directors,  but 
pressed  Mr.  Wallis  to  offer  250,0002.  Mr.  Wallis 
replied  that  he  could  go  no  further  unless  Mr. 
Davies  was  in  a  position  to  settle. 

On  the  7th  Nov.  1899  Mr.  Wallis  and  Mr. 
Davies  had  a  second  interview  at  which  Mr. 
Davies  said  he  had  just  left  his  co-directors,  but 
they  had  refused  to  accept  the  offer  of  200,0002., 
but  he  would  submit  any  offer  to  his  co-directors. 
Mr.  Wallis  said  he  could  make  no  further  offer, 
but  if  Mr.  Davies  would  see  his  co- directors  and 
obtain  authority  to  agree  to  terms  on  their  behalf, 
he  was  prepared  to  discuss  the  matter,  as  he  was 
in  a  position  to  agree  upon  a  price  on  behalf  of 
the  canal  company. 

On  the  8th  Nov.  1899  the  canal  company  issued 
and  inserted  in  the  Mawihetter  Chiardian  of  the 
following  day  a  formal  notice  of  their  intention 
to  apply  to  Parliament  for  power  to  take  the  race- 
course for  dock  purposes. 

A  Bill  was  Bubsequentiy  passed  in  both  Homes 
of  Parliament,  and  at  the  time  when  the  action 
was  tried  was  awaiting,  if  it  had  not  already  re- 
oeived,  the  KOTal  assent. 

On  the  22nd  Dec.  1899  the  racecourse  company 
entered  into  an  agreement  with  the  Trafford 
Park  Company  for  a  sale  of  their  racecourse,  and 
by  clause  1  of  the  agreement  the  price  agreed  to 
be  paid  was  280,0002.  cash,  of  which  the  Trafford 
Park  Company  ptud  25,0002.  at  or  before  the 
execution  thereof. 

By  clause  3  it  was  provided  that  the  sale  was 
subject  to  all  rights  of  the  Manchester  Ship  Canal 
Company  under  the  agreement  of  the  7th  March 
1S93,  and  another  agreement  dated  the  30th 
Deo.  1893,  mentioned  in  the  2nd  schedule  thereto, 
and  to  all  agi-eements,  covenants,  provisions, 
obligations,  rights,  privileges,  or  easements 
affecting  the  premises  sold,  or  any  parts  thereof 
contain^  or  referred  to,  in,  or  granted  by  the 
several  indentures  or  agreements  specified  in  the 
2nd  schedule,  and  to  all  other  (if  any)  the  rights 
of  way,  water,  light,  or  other  easements,  rights, 
or  privileges  to  which  the  same  premises  or  any 
parts  thereof  are  subject. 

By  clause  5  it  was  provided  that  the  vendors, 
bong  in  oconpation  of  the  premises  tiiereby 
agreed  to  be  sold  for  the  purposes  of  their  under- 
tiDdng  as  racecourse  proprietors,  should,  notwith- 
standing the  sale,  have  the  right  to  continue  in 
such  occupation  until  the  31st  Dec.  1909,  free  from 
rant,  with  power  to  do  all  such  acts  of  ownership 
on  the  premises  as  might  be  necessary  for  the 
purposes  of  their  undertaking  as  fully  and 
effectually  as  if  the  agreement  for  sale  had  not 
been  made,  the  vendors  paying  all  rates,  taxes, 
and  other  outooings  as  therein  mentioned. 

By  dause  9  thereof  completion  was  to  take 
place  as  follows :  (1)  If  the  vendors  so  required 
on  any  day  in  the  ^ear  1902,  on  six  months' 
previous  notice  in  writing  by  the  vendors,  or  on 
any  day  subsequent  to  the  31st  Dec.  1902,  on 
twelve  months'  previous  notice,  and  on  completion 
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Act  of  Parliament.  By  clause  3  we  are  to  have 
the  first  refusal  of  the  lands  en  bloe.  The  race- 
course company  cannot  sell  either  the  whole  or 
any  part  of  their  racecourse  without  giving  us  the 
first  refusal  of  the  whole.  They  must  give  us  a 
first  refusal  without  limitations  or  conditions. 
The  racecourse  company  have  never  given  us 
such  a  first  refusal.  Their  offer  was  subject  to 
conditions  and  was  illusory.  They  never  informed 
us  what  offer  had  been  made  to  them  by  the 
Tratford  Park  Company.  The  alleged  sale  to  the 
Trafford  Park  Company  is  not  a  sale  at  a  price 
which  was  offered  to  us.  We  therefore  never 
had  the  first  refusal  of  the  lands.  Our  right  was 
to  purchase  from  the  racecourse  company,  and 
they  could  not  sell  to  the  Trafford  Park  Company 
subject  to  our  rights  to  purchase  from  them.  The 
TraJford  Park  Company  clearly  had  notice  of  our 
rights,  as  they  purported  to  purchase  the  property 
suDJect  to  our  rights. 

Warmington,  Q.C.,  Hughes,  Q.C.,  and  A.  L. 
EUie  for  the  racecourse  company. — The  principal 
question  is  one  of  construction.  The  fact  that 
tne  agreement  has  been  scheduled  to  an  Act  of 
Parliament  does  not  make  all  the  terms  of  it 
capable  of  being  performed.  It  may  be  valid  and 
binding  between  the  parties,  but  it  does  not 
follow  that  all  the  terms  of  it  can  be  performed : 

Caledonian  Satdcay  Company  v.  Qr»»noc1c  and 
Wemyu  Bay  Railway  Company,  I>.B«p.  2  H.  L.  So. 
347; 

Reg.  V.  Midland  BaUway  Company,  57  L.  T.  B«p. 
OIU ;  19  Q.  B.  Div.  540. 

[Fabwmlt.,  J. — All  that  those  cases  decide  is  that 
although  the  parties  to  an  agreement  in  some 
cases  cannot  exclude  the  juris^ction  of  the  court 
by  setting  up  an  arbitration  clause,  it  can  be 
exclnded  by  an  Act  of  Parliament.]  In  the 
Caledonian  Railway  case  there  was  an  express 
provision  that  every  stipulation  should  be  bind- 
ing, bat  here  there  is  no  such  provision.  The 
agreement  is  valid  and  binding,  but  one  clause  may 
not  be  capable  of  being  enforced.  [Faswbll,  J. 
-:-The  agreement  cannot  be  ralid  and  binding  if 
it  is  void  for  uncertainty.]  Yes ;  the  agreement 
itself  is  valid,  although  one  particular  clause  is 
incapable  of  being  enforced.  They  also  referred 
to 

Oreal  Wettem  Railway  Company  v.  Haltaowen 
Aoihoay  Company,  48  L.  T.  Bep.  710  ; 

London  and  Bouth-Wettem  Railway  v.  Oomm, 
46  L.  T.  Bep.  455 ;  20  Ch.  IKv.  562. 

This  agreement  can  be  released,  as  it  is  one  inter 
partet.  If  it  were  an  Act  of  Parliament  it  could 
not  be  released.  [Fabwell,  J. — Is  that  the 
test  ?]  It  is  a  test.  With  regard  to  the  oonstruc- 
tion  of  clause  3  of  the  agreement  the  racecourse 
company  can  sell  to  anybody  if  neither  of  the 
two  events  mentioned  in  the  clause  has  happened. 
But  if  either  of  the  two  events  happens  we  are  to 
give  the  first  refusal  of  the  lands  en  bloc.  But 
what  are  we  to  give  first  refusal  of,  and  how  are 
we  to  give  it  ?  There  is  no  price  fixed  or  provi- 
sion for  settling  the  value.  The  canal  company 
areitrying  to  inti'oduce  into  the  provision  that  the 
price  should  be  fixed  by  arbitration,  but  that  is 
not  the  clause  as  it  stands.  The  clause  is  quite 
unintellurible  and  void  for  uncertainty.  We  have 
done  notning  wrong  in  selling  to  the  Trafford 
Park  estates  subject  to  the  canal  company's 
rights.    Putting  it  at  the  highest  we  are  selling 


subject  to  an  incumbrance,  and  a  mortg;agee  has 
no  right  to  interfere  in  the  sale  of  an  equity  of 
redemption.  He  has  the  same  rights  against  the 
land  in  the  hands  of  a  grantee  as  he  had  in  the 
hands  of  a  grantor.  By  the  ag^reement  the 
expression  "the  racecourse  company"  includes 
"  tneir  successors  and  assigns."  [Fabwbll,  J. — 
The  words  are  "  where  the  context  so  requires  or 
admits."  I  should  have  thought  the  context  did 
not  so  require  or  admit.]  There  is  nothing  in- 
consistent in  admitting  those  words.  If  we  went 
into  voluntary  liquidation  and  reconstructed, 
the  reconstructed  company  would  be  subject  to 
the  canal  company's  rights  as  our  assign  or 
successor.  We  therefore  say  that  we  were  entitled 
to  enter  into  the  agreement  with  the  TnJford 
Park  Company  first,  because  the  canal  company 
have  no  rights  to  stop  us ;  secondly,  because  their 
alleged  rights  under  the  agreement  are  so  vague 
that  they  cannot  be  enforced ;  and  thirdly,  wmi.t> 
ever  those  rights  are  we  have  sold  subject  to 
them. 

Umohn,  Q.O.,  and  Stewart  SmiOi  for  the 
Trafford  Park  Estates  Gomiwny. — The  question 
is,  What  is  the  effect  of  a  private  Act  of  Parlia- 
ment which  confirms  and  declares  to  be  binding 
on  the  parties  thereto  an  agreement  which  is 
scheduled  to  the  Act.  The  effect  is  that  the 
parties  are  thereby  rendered  capable  of  entering 
into  it.  If  that  is  an  inadequate  statement  of 
the  effect,  we  say  that  the  true  effect  of  sect.  10 
is  not  to  make  every  clause  of  the  a^eement  a 
section  of  an  Act  of  Parliament.  They  then 
referred  to  the  cases  cited  above.  [Fabwill,  J. 
referred  to  Sevenodks,  Ac.,  Railtoay  Company  v. 
London,  Chatham,  and  Dover  Railway  Company 
(40  L.  T.  Rep.  645 ;  11  Ch.  Div.  625,  at  p.  635).] 
It  cannot  be  said  that  the  Legjisloture  went 
through  every  clause  of  this  agreement,  and 
intended  to  confirm  clause  3,  which  is  void  for 
remoteness.  -  [Fabwbll,  J. — It  is  obviously  a 
perpetuity.  Can  I  assume  that  the  Legislature 
was  so  inoipt  wntilii  that  they  did  not  intend  to 
sanction  it  as  such  P]  We  submit  that  the  agree- 
ment as  far  as  regards  any  remedy  against  us  is 
bad  as  a  perpetuity,  although  it  is  good  as  creating 
rights  between  the  parties  to  it.  The  agreement 
between  the  canal  company  and  the  racecourse 
company  does  not  affect  us.  The  canal  company 
have  no  ju<  in  rem,  and  therefore  they  cannot  get 
any  relief  against  us.  Their  right  is  a  mere  ^us 
in  pertonam  which  is  not  enforceable  against  an 
assign.  [Fabwell,  J. — ^A  covenant  not  to  sell  to 
anyone  without  giving  a  third  person  an  option 
would  bind  a  subsequent  purchaser  with  notice  in 
accordance  with  Tulh  v.  MoxKay  (2  Ph.  774).] 
That  was  a  case  of  a  negative  stipulation  as  to 
the  user  of  land.  This  is  an  affirmative  act,  and 
falls  within  the  case  of  Sawoood  v.  Brunt- 
toiek  Permanent  Benefit  Building  Society  (45 
L.  T.  Rep.  699 ;  8  Q.  B.  Div.  403).  fFAEWELi.,  J. 
referred  to  Be  Macleay  (20  Eq.  186).]  In  that 
case  there  was  a  specific  interest  in  the  land. 
Here  there  is  no  interest  in  the  land.  It  is  only 
a,  jus  in  personam.  With  regard  to  the  two  events 
mentioned  in  clause  3  of  the  u^reement,  this  is  a 
question  of  fact.  With  regard  to  the  first  event 
— ^namely,  the  lands  ceasing  to  be  used  as  a  race- 
coarse — there  has  been  no  suggestion  that  such  a 
thing  has  happened.  With  reg^d  to  the  second 
event,  it  cannot  be  meant  to  m  used  by  the  canal 
company  for  dock  purposes.     [Fabwell,  J. — I 
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do  not  see  why  not,  the  words  are  perfectly 
general.]  The  words  refer  to  the  raoeoonrse 
company,  who  by  olanse  6  of  the  agreement  are 
entitled  to  use  their  land  tor  dock  purposes,  or  to 
onrselves  as  their  assign.  The  petition  by  ns 
against  the  canal  company's  Bill  which  was  pat 
in  eyidence  by  the  canal  company  does  not  prove 
that  we  propose  to  use  the  land  for  dock  pnrposes. 
As  regards  the  meaning  of  the  first  refosal  it 
cannot  mean  that  the  canal  company  is  to  put 
the  racecourse  company  in  a  worse  position  than 
it  would  be  in  if  it  contracted  with  someone  else. 
The  true  construction  is  that  the  racecourse  com- 
pany have  satisfied  their  obligation  if  they  offer 
to  the  canal  company  the  property  at  the  same 
cash  price  or  its  equivalent,  which  they  have  been 
offered  by  someone  else,  but  they  are  not  bound 
to  disclose  what  that  offer  was.  The  price  we 
agreed  to  pay  is  equivalent  to  350,0001. 

Movlton,  Q.G.  in  reply. — The  agreement  does 
bind  the  Trafford  Park  Estates  Company.  It  is  a 
restriction  on  alienation,  and  it  affects  the  land. 
It  was  held  in  Oomm's  case  {ubi  rup.)  that  an 
option  to  purchase  was  an  interest  in  land.  The 
first  refusal  is  the  same  as  an  option  to  purchase. 
The  price  is  fixed  at  what  another  purchaser  is 
willing  to  give  and  is  as  much  a  certain  price  as 
one  to  be  fixed  bv  arbitration.  The  offer  must  be 
a  cash  price.  The  court  will  not  gprant  specific 
performance  of  a  contract  which  implies  the 
breach  of  a  preceding  contract. 

WiOmott  y.  Barber,  45  L.T.  Bep.  229;  15  Ch.  Div. 
96. 

He  also  referred  to 

London  and  Cou/nty  BarJeing  Company  v.  Lewii, 
47  L.  T.  Bep.  501 ;  21  Ch.  Div.  490. 

Fabwbui,  J. — ^This  is  an  action  by  the  Man- 
chester Ship  Canal  Company  against  the  Man- 
chester Racecourse  Company  and  the  Trafford 
Park  Estates  Limited,  and  it  seeks  a  declaration 
that  the  defendants  were  not,  and  are  not,  entitled 
to  enter  into  any  contract  for  the  sale  and  purohase 
of  the  racecourse  with  any  person  or  corporation 
other  than  the  plaintiffs  without  first  complying 
with  clause  3  of  an  agreement  of  the  7th  March 
1893,  and  an  injunction  following  out  that 
declaration.  The  Manchester  Ship  Canal  Com- 
pany was  formed  for  the  purpose  of  making  a 
canal,  and  had  amongst  other  neighbours  the 
Manchester  Racecourse  Company,  who  owned  a 
large  tract  of  land  on  the  other  side  of  the  river. 
There  were  all  sorts  of  difficulties  and  questions 
that  arose  as  to  the  rights  of  frontages  upon  the 
river  under  the  Act  of  the  Manchester  Ship  Canal 
Company,  and  after  protracted  litigation  before 
an  arbitrator  an  agreement  was  oome  to  for  the 
purpose  of  settling  their  differences,  which  was 
scheduled  to  the  Act  of  Parliament  56  &  57  Vict. 
c.  73,  the  private  Act  of  the  Manchester  Ship 
Canal  Company.  The  Act  first  of  all  recites  in 
tiie  preamble  that  the  company  has  entered  into 
an  agreement  with  the  racecourse  company  of  the 
7th  March  1893  by  way  of  settiement  of  certain 
disputes  and  differences  subsisting  between  the 
companies,  and  it  is  expedient  that  such  agree- 
ment should  be  confirmed.  Then  clause  10 
enacts :  "  The  said  agreement  of  the  7th  March 
1893,  set  forth  in  the  schedule,  is  hereby  confirmed 
and  declared  to  be  valid  and  binding  upon  the 
parties  hereto."  Now,  the  first  point  uiat  I  have 
to  determine  is,  What  is  the  effect  of  the  Act  of 


Parliament  P  In  terms  it  renders  the  agreement 
valid  and  binding.  Now,  it  has  been  argued 
before  me  that  first  of  all  it  merely  gives  the  two 
companies  a  power  to  enter  into  a  contract ;  that 
is  to  say,  it  gives  them  a  contracting  capacity  which 
they  had  not  got  before  irrespective  of  the  terms 
contained  in  the  particular  contract  which  they  are 
executing.  It  appears  to  me  that  that  would  be 
a  somewhat  extiuordinary  result  to  arrive  at, 
because  it  would  lead  to  this  :  If  the  L^slatnre 
has  given  them  merely  a  right  to  contract, 
and  the  contraict  is  one  which  is  utterly  void 
altogether,  the'  Legislature  has  solemn^  em- 
powered them  to  enter  into  a  contract  wUch  is 
void.  This  seems  to  me  to  be  a  reduetio  ad 
ab$urdum.  I  could  hardly  impute  to  the  Legisla- 
ture the  intention  to  do  any  such  thing  as  that.  I 
think  when  the  Act  of  Parliament  confirms  and 
declares  to  be  valid  and  binding  upon  the  parties 
the  agpnement  which  is  scheduled,  it  means  what 
it  says.  It  means  that  the  agreement  is  valid, 
and  inasmuch  as  the  Legislatare  is  supreme  in 
power,  it  can  make  that  which  would  otherwise  be 
illegal  legal  by  its  declaration  of  validity.  The 
second  suggestion  was  that  that  might  be  so,  but 
there  may  be  a  clause  or  two  in  tiie  agreement 
which  the  Legislature  has  overlooked,  or  has  not 
been  so  careful  to  declare  to  be  valid,  and  you 
give  sufficient  effect  to  the  words  declaring  the 
agreement  to  be  valid  if  yon  find  that  nine  out  of 
the  ten  clauses  are  valid  and  the  tenth  is  invalid. 
That,  again,  seems  to  me  to  be  an  argument 
which  I  am  wholly  unable  to  accept.  When  the 
Legislature  says  an  agreement  is  valid  it  is  valid, 
and  I  am  not  at  liberty  to  say  by  any  finding  of 
mine  that  it  is  not  valid.  This  really  disposes  of 
the  argument  on  the  ground  of  perpetui^.  Mr. 
Upjohn  has  pressed  upon  me  that  this  third 
clause  of  the  ag^reement — which  I  shall  refer  to 
more  particularly  pi-esently — ^is  obviously  bad  for 
perpetuity,  and  on  the  face  of  it  it  is  an  agree- 
ment inter  partes  between  these  two  companies 
which  is  clearly  so  void  because  there  is  no 
limitation  in  point  of  time  in  it.  Sir  Gteorge 
Jessel,  in  the  case  referred  to  of  Sevenoaki,  &c., 
Saiiway  Company  v.  London,  Chatham,  and 
Dover  BaUway  Company  (40  L.  T.  Rep.  545); 
11  Ch.  Div.,  at  page  635),  says:  "I  am  by  no 
means  going  to  determine  what  the  effect  of  the 
agreement  would  be  if  it  were  not  enacted  by  Act 
of  Parliament,  and  if  it  were  merely  a  contract 
between  individuals.  An  Act  of  Parliament  has 
power  to  create  interests  which  were  unknown  to 
the  common  law,  and  which  could  not  be  created 
between  individuals  by  contract."  Then  he  goes 
on  to  point  out  that  the  interest  in  that  case  was  a 
lease  in  pei-petuity — a  thin^  unknown  to  the  law. 
It  has  been  attempted  to  distinguish  that  case  by 
saying  that  in  the  body  of  that  Act  it  was  pro- 
vided that  the  terms  of  the  arrangement  set  forth 
in  the  schedule  were  thereby  confirmed,  and  the 
same  were  in  all  respects  as  fuUy  as  if  the 
same  were  set  forth  at  length  and  enacted  in  the 
body  of  that  Act  binding  on  the  company  and  on 
the  Dover  Company.  That  appears  to  me  to  be 
a  distinction  without  a  difference.  What  the 
Master  of  the  Rolls  was  referring  to  was  this : 
If  yon  find  the  Legislatare  adopting  and  giving 
validity  to  a  contract,  it  does  not  in  fact  make  it- 
valid,  although  if  it  were  not  for  that  confirma- 
tion and  validation  it  would,  as  a  contract 
between  the  parties,  be  absolutely  void.    Then 
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there  comes  the  other  point  with  regard  to  Toid- 
ness  for  uncertainty,  which  is  one  of  great  cUffi- 
cnlty.  It  aeems  to  me  that  what  I  hare  said  also 
extoids  to  the  case  of  voidness  for  uncertainty. 
If  the  Legislature  has  said  that  it  is  Talid, 
how  can  I  say  that  it  is  voidP  There  is, 
of  course,  a  greater  difBculty  here,  because, 
although  the  Legislature  may  have  said  I 
ought  to  be  able  to  understand  it  and  oonstme  it, 
the  fact  that  they  have  said  that  it  is  intelligible 
may  not  be  sufficient  to  make  me  able  to  com- 
prehend it.  I  adopt  the  view  expressed  bv  Sir 
George  Jessel  in  a  case  as  to  wills  (Se  RoberU, 
45  L.  T.  Bep.  450;  19  Ch.  Div.  520,  at  p.  629) 
in  which  he  pointed  out  that  the  modem 
doctrine  does  not  hold  a  will  void  for  uncer- 
tainty unless  it  is  absolutely  impossible  to  con- 
stme  it.  I  think  that  applies  d  fotiiori  to  an 
agreement  which  the  Legislature  has  solemnly 
by  enactment  declared  to  be  valid.  Unless  the 
words  were  so  absolutely  senseless  that  I  could  do 
nothing  at  all  with  them,  I  should  be  bound  to 
find  some  meaning  and  not  to  declare  them  void 
for  uncertainty.  The  ground  on  which  the  courts 
have  declared  testators'  wills  to  be  void  for  uncer- 
tainty really  is  that  the  testator  was  itwpa  amiUii, 
and  it  would  be  impossible  for  me  to  apply  such  a 
conaideration  as  that  to  the  Legislature  of  this 
country.  There  is  one  other  case  which  I  wish  to 
refer  to  on  the  question  of  my  duty  to  find  some 
meanine  for  the  words  which  the  Legislature  has 
declared  to  be  binding,  and  that  is  a  statement 
by  Wood,  L.J. — aa  he  fiien  was — afterwards  Lord 
Hatherley,  in  the  case  of  Kent  Coast  BaUway  Com- 
pany ▼.  litmdon,  Chatham,  and  Dover  Company 
(19  L.  T.  Rep.  174 ;  3  Ch.  App.  656).  The  decision 
there-was  that  there  was  no  ratification  of  the  agree- 
ment in  question  by  the  mere  casual  references  to 
it  in  the  subsequent  Acts.  The  ag^reement  there 
was  one  which  it  would  have  been  exceedingly 
difficult  to  deal  with,  because  there  was  apparently 
no  completed  or  final  agreement  at  all.  Tne  Lord 
Justice  savs,  at  p.  667  of  3  Ch.  App. :  "  Having 
come  to  this  conclusion,  we  conceive  that,  pro- 
perly speaking,  there  can  be  no  confirmation  of 
an  agreement  which  had  no  validity,  either  in 
form  or  substance,  at  the  date  of  the  subsequent 
Acta  of  Parliament  on  which  the  plaintiffs  have 
relied  as  concluding  the  defendants.  It  would 
require  a  very  clear  and  explicit  enactment 
reciting  or  distinctly  referring  to  the  imperfect 
contract,  creating  in  fact  a  new  Parliamentary 
engagement  between  the  parties  to  the  attempted 
agreement."  His  Lordship  apparently  thoux^ht 
therefore  that  even  though  there  was  what  he  had 
stated  to  be  an  agreement  which  had  no  validity 
either  in  form  or  substance  if  there  had  been 
found  to  be  an  explicit  enactment  confirming  it, 
the  court  would  somehow  or  other  have  had  to 
give  some  effect  to  it,  and  I  feel  therefore  bound 
to  give  effect  to  this  agreement  which  may,  to 
some  extent  no  doubt,  require  expansion  of  the 
language  used.  A  great  deal  of  argument  was 
founded  upon  a  case  in  the  House  of  Lords  of 
Caiedonian  BaUway  Company  v.  Greenock  and 
Wemyts  Bay  Railway  Company  (i«ii  tup.).  The 
problem,  however,  before  tne  oourt  in  thiat  case 
and  subsequent  cases  of  the  same  land  was 
abBolntd|y  different  to  anything  I  have  to  decide 
here.  The  question  there  was  not  whether  the 
parties  were  or  were  not  bound  by  the  con- 
tract into  which  they  had  entered.     No   such 


question  arose.  The  question  was  whether  the 
courts  were  bound  or  not  by  a  substantive  statutory 
enactment,  presumably  m  the  interests  of  the 
public,  that  the  agreement  which  was  confirmed 
between  the  parties  should  be  implemented — to 
use  the  Sco<«h  term  in  the  Scotch  case — and 
made  effective  by  the  two  parties  to  it.  Of 
course,  if  the  L^slature  says  to  the  two  com- 
panies :  "  Not  only  have  yon  agreed  between 
yourselves,  which  agreement  we  declare  to  be  a 
valid  agreement  between  you,  but  you  shall  per- 
form it,  then  you  have  something  over  and  above 
the  agreement  between  the  parties,  which  I  suppose 
the  Attorney-General  could  inforce,  or,  at  any 
rate,  to  which  the  remedy  by  mandamitt  would 
^PP^y>  inasmuch  as  it  is  a  statutory  enactment 
over  and  above  the  agreement  which  is  made 
valid  between  the  paziies.  The  parties  might 
waive  the  agreement  oetween  themselves  for  their 
own  benefit.  They  could  not  waive  the  statutory 
duty  imposed  upon  them,  if  it  were  a  duty  imposed 
for  the  benefit  of  the  public  at  large.  That  was  the 

g)int  considered  in  all  the  oases,  and  I  think  what 
owen,  L.J.  said  in  London,  Chatham,  and  Dover 
BaUway  Company  v.  South-Eastem  BaUway  Com- 
pany  (60  L.  T.  Rep.  370;  40  Ch.  Div.  100)  makes 
that  abnndantiy  clear  if  it  were  not  so  otherwise. 
He  says  at  p.  108  of  40  Ch.  Div. :  "It  seems  to  me 
that  the  object  of  the  Act  was  to  remove  the 
difficulty  with  r^i;ard  to  railway  companies,  which 
up  to  that  moment  had  existed,  and  to  leave  it  in 
the  power  of  railway  companies  to  agree  between 
themselves,  if  they  so  chose,  that  their  disputes 
should  be  referred  to  arbitration,  and  that  either 
party  should  have  the  right  to  enforce  that  agree- 
ment agaixist  the  other  party,  and  to  prevent  the 
party  who  sought  to  depart  from  it  from  having  i 
recourse  to  the  courts  of  law  in  the  face  of  the 
bargain  that  arbitration  should  be  the  proper 
tribunal."  That  is  to  say,  it  gave  power  to 
the  two  railway  companies  to  enter  into  a  con- 
tract which  was  rendered  a  valid  contract  as 
between  themselves.  The  Lord  Justice  goes  on : 
"  But  that  seems  to  me  to  be  nothing  more  than 
legislation  which  places  it  in  the  power  of  railway 
companies  to  insist  upon  that  contractual  right 
as  against  each  other,  if  they  choose  to  make  a 
bargain  to  that  effect,  and  to  fall  short  of  legisla- 
tion which  debars  the  courts  of  this  country  from 
deciding  disputes  between  railway  companies,  if 
tiie  raimay  companies  themselves  do  not  choose 
to  insist  upon  the  arbitration  clause  in  their 
agpnement."  That  is  to  say,  if  you  found  in  an 
arbitration  clause  some  words  which  said  in  effect, 
"  You  must  arbitrate,  and  not  only  do  we  confirm 
the  agreement  you  have  come  to  that  you  will 
arbitrate,  but,  ultra,  that  we  say  that  you  shall 
arbitrate,"  the  companies  cannot  waive  that. 
The  courts  would  be  bound  to  take  judicial  cogni- 
sance of  the  statutory  enactment.  The  court  held 
in  that  particular  case  that  the  enactment  did 
not  amount  to  that ;  and  that  the  court  was  at 
liberty  to  consider  the  question  raised  between  the 
parties,  notwithstanding  the  arbitration  clause 
which  had  been  confirmed  and  rendered  valid  by 
the  Act  of  Parliament.  No  question  arose  as  to 
whether  the  contract  was  or  was  not  valid  as 
between  the  parties  themselves.  The  same 
observation  applies  to  the  other  cases,  especially 
to  Beg.  V.  Midland  BaUway  Company  [ubi  sup.), 
which  appeared  to  me  to  be  merely  a  question  on 
the  oonstruction  of  a  particular  Act  of  Parlia- 
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meat  with  which  I  need  not  deal  further.  It  was 
exactly  the  same  case,  raisinf^  the  same  point 
which  I  hare  jost  suggested.  I  therefore  find 
myaelf  in  this  position :  I  have  an  af^reement 
which  the  Legislature  has  said  is  valid,  and 
I  have  got  to  construe  it.  In  so  doing  I 
must  avoid,  of  course,  coming  to  any  conclusion 
which  would  render  it  invalid  I  must  therefore 
find,  if  it  be  hamanly  possible,  a  meaning  for  the 
words  which  have  been  used.  I  should  first  of  all 
state  that  the  difficulty  between  the  parties 
having  been  with  relation  to  the  right  of  access  to 
the  canal  and  the  right  of  having  wharves,  which 
riparian  owners  have  upon  the  canal  without 
paying  tolls,  the  agreement  provided  for  two 
matters.  The  5th  clanse  gave  the  racecourse 
company  an  admission  that  they  were  to  be 
deemed  adjoining  owners,  to  put  it  shortly,  for 
the  purpose  of  having  water  access ;  so  that  they 
got  the  oenefit  of  the  clauses  in  the  original  Act 
of  the  Manchester  Ship  Canal  Company  as  regards 
using  their  wharves  free  of  toll.  That  was  a 
valuable  concession  doubtless.  In  consideration 
of  that  the  3rd  clause  was  entered  into.  [His 
Lordship  read  the  clanse  and  continued :]  It  is 
obvious  that  there  are  many  difficulties  in  con- 
struing this  clanse,  bat  first  of  all  I  have  this, 
viz.,  that  no  objection  as  regards  perpetuity  can 
Ira  raised  against  it  for  the  reasons  I  have  alreadv 
given.  That  bein^  so,  the  position  is  very  much 
less  difficult.  Having  regard  to  the  way  in  which 
the  case  of  London  and  South-Wetlern  Railway  v. 
Gomm  (uhi  8up.)  was  decided,  it  is  plain,  I  think, 
that  the  words  used  in  clanse  3,  although  inartistic, 
may  give  an  interest  in  the  land  in  the  sense  that 
they  may  be  construed  so  as  to  limit  a  use  to 
arise  on  an  event  in  the  fnture  very  similar  to 
the  use  which  was  suggested  as  being  raised  in 
Ocmm't  case.  Gomm's  case  was  also  a  case  of 
an  option  of  pre-emption,  in  that  case  at  a  price 
named.  In  this  case  the  price  is  ascertainable 
"by  reason  of  the  fact  that  it  is  to  be  the  same 
as  that  which  is  offered  by  anv  other  company 
or  nerson.  Now,  first  of  all,  the  object  of  the 
I>anieB  was  obviously  this.  If  the  racecourse 
company  continues  to  carry  on  business  as  a 
i-aoeoourse  company,  there  is  no  competition, 
and  it  does  not  matter  to  the  canal  company 
how  long  it  continues  to  carry  on  business  as 
such.  If  it  ever  ceases  to  be  a  racecourse  com- 
.pany  then  the  provision  arises  that  the  canal 
company  are  to  nave  the  option  to  purchase  it. 
That  particular  event  has  not  happened.  The 
second  head  is,  "  Should  the  aforesaid  lands  and 
hereditaments  be  at  any  time  proposed  to  be 
used  for  dock  purposes."  On  that  it  has  been 
argued,  first  of  all,  as  to  the  meaning  of  it,  that 
it  only  means  "  proposed  by  the  i-aoeconrse  com- 
pany, their  successors  and  assigns,"  and  that  argu- 
ment is  founded  on  the  consideration  of  clause  5. 
It  is  also  said  that  they  did  not  propose  to  do 
anything  of  the  sort.  First  of  all,  as  a  question 
of  construction,  I  do  not  see  any  reason  why  I 
should  limit  the  words  in  that  way.  It  is  not 
in  terms,  "  should  the  aforesaid  lands  and  here- 
ditaments be  at  any  time  proposed  by  the  race- 
course company,  tbeir  successors  or  assigns." 
It  is  in  general  terms,  "should  the  aforesaid  lands 
and  hereditaments  be  at  any  time  proposed  to  be 
used  for  dock  purposes."  And  it  appears  to  me 
that  if  they  are  proposed  to  be  used  by  the  canal 
company  in  the  sense  that  they  do  require  them 


for  such  purpose,  there  is  nothing  ;anrea8onable 
in  holding  that  the  contract  which  is  confirmed 
by  Parliament  is  that  in  that  case  they  are  to 
have,  in  consideration  of  what  they  had  given  in 
exchange,  the  right  to  buy  them  at  the  same 
price  as  anybody  else  is  wilung  to  give.  It  does 
not  appear  to  me  that  it  does  any  injustice  to  the 
racecourse  company  to  say  to  them,  "  Granted 
that  you  get  the  same  sum,  you  shall  prefer  the 
canal  company  rather  than  the  outside  pur- 
chaser." Then  it  is  said  that  the  hereditaments 
are  not  proposed  to  be  used  for  dock  purposes.  In 
the  first  place,  I  think  it  is  clear,  and  Mr.  Warm- 
ington  really  did  not  contest  the  fact  that,  so  far 
as  the  Manchester  Ship  Canal  Company  is  con- 
cerned, they  do  propose  to  use  them  tor  dock 
purposes.  I  also  hold  as  a  fact  that  within  the 
meaning  of  this  clause  the  alleged  purchaser 
from  the  racecourse  company  proposes  to  use 
them  for  a  dock.  The  Trafford  Park  Company 
presented  a  petition  against  the  canal  company's 
Bill  enabling  it  to  acquire,  amongst  other  tnings, 
the  land  in  question  under  compulsory  powers, 
and  the  statement  in  parsgraph  7  of  their  peti- 
tion is:  "Tour  petitioners  recently  purchased 
from  the  racecourse  company  the  whole  of  the 
racecourse,  which  contains  about  100  acres,  and 
entered  into  an  agreement  for  such  purchase 
under  the  seals  of  the  racecourse  company  and 
of  your  petitioners;  and  your  petitioners  paid 
a  deposit  of  25,0002.  in  accordance  with  such 
agreement,  but  the  sale  has  not  yet  been  com- 
pfeted.  The  said  purchase  included  valuable 
rights  appertaining  to  the  property  of  making 
docks  upon  the  racecourse  with  rignts  of  access 
to  the  ship  canal  and  to  the  railways  of  the 
company  free  of  wharfage  rates.  lonr  peti- 
tioners bought  the  racecourse  as  a  land  invest- 
ment with  a  view  of  holding  the  property, 
and  of  constructing  thereon,  if  and  when  tiiey 
should  think  desirable,  docks  and  warehouses,  and 
of  utiUsing  the  property  for  any  other  of  the 
objects  for  which  your  petitioners  were  incor- 
porated." It  appears  to  me  that  they  have  stated 
in  terms  that  they  do  propose  to  use  them 
for  dock  purposes  —  not  immediately,  but  for 
anything  t^at  appears  next  month  or  next  year. 
There  is  no  limitation  in  point  of  time,  nor  is 
there  any  such  limit  stated  in  the  scheduled 
agreement.  They  are  proposed  to  be  used  for 
dock  purposes,  and  it  appears  to  me,  therefore,  as 
a  question  of  fact,  that  the  condition  precedent 
has  been  performed,  and  that  now  the  right  of 
the  canal  (company  has  arisen  to  have  the  first 
refusal.  Then  there  comes  the  question  which 
has  been  ai-gued  as  to  the  meaning  of  the  words 
"  the  racecourse  company  shall  give  to  the  canal 
company  the  first  refdsal  of  the  aforesaid  lands 
and  hereditaments  en  bloc."  Now,  a  refusal,  to 
my  mind,  implies  an  offer.  You  cannot  refuse 
a  thing  before  it  is  offered  to  yon.  On  the  trae 
construction  of  this  clause,  therefore,  I  am  of 
opinion  that  the  racecourse  company  are  bound 
to  make  an  offer  to  the  canal  company  of  the 
property,  and  this  they  have  not  done.  On  the 
correspondence  which  has  been  read,  and  the 
notes  of  the  interviews,  it  appears  to  me  to  be 
clear  that  they  never  made  an  offer  at  all,  but  on 
the  contrary  refused  to  do  so,  and  desired  the 
canal  company  to  make  an  offer  on  their  part. 
Further,  I  hold  that  the  refusal  really  means  a 
refusal,  not  of  an  offer  at  any  price  that  the  race- 
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oonrae  company  chose  to  ask,  but  a  ref  asal  of  an 
offer  to  them  at  the  price  which  some  other  person 
is  willing  to  g^re.  Mr.  Upjohn  argned  that  the  very 
fact  that  there  had  been  negotiations  between  the 
racecourse  company  and  the  canal  company  with 
a  yiew  to  a  sale  irreepeotire  of  any  offer  by  a 
third  person,  showed  that  the  canal  company 
had  had  the  offer  made  to  them,  and  had  retosed 
it.  In  my  opinion  that  is  not  the  trae  meaning. 
It  may  Tory  well  be  that  a  man  who  has  an  option 
of  this  sort  may  be  nnwilling  to  give  more  than  a 
certain  price  eo  long  as  the  property  remains  in 
the  hands  of  the  person  bonnd  by  the  option,  and 
he  is  not  proposing  to  sell  to  anybod?  else ,-  bnt, 
when  he  is  driren  into  a  corner  by  the  fact  that 
the  owner  of  the  land  has  somebody  else  willing 
to  give  a  larger  snm,  then  he  has  to  elect  for 
himself  once  for  all  whether  he  will  or  will  not 
give  the  same  sum  as  the  other  person  is  willing 
to  g^Te,  and  so  exercise  his  option.  If  it  were  not 
so,  the  man  who  has  the  land  subject  to  the  option 
may  always  render  it  nugatory  by  negotiating 
with  him  and  saying :  "  If  you  wUl  give  me  a 
million  there  is  an  end  of  your  option,"  though 
h«  may  never  be  able  to  get  an  ofbr  ef  more 
than  100,000f.  The  mere  negotiation  without  the 
pressure  of  an  offer  by  another  person  bringing 
the  matter  to  a  head,  is  not,  according  to  my 
jadgment,  a  refusal  of  the  lands  within  the 
meaaiag  of  this  clause.  Then  there  comes  another 
qnestion — ^viz.,  the  meaning  of  tiie  word  "  offer." 
Mr.  Upjohn  was  pressed  by  the  difficulty  that  his 
client  was  giving  a  sum  of  money  and  also  certain 
covenants' — covenants  which  the  canal  company 
certainly  could  not  perform — therefore  the  offer 
of  the  third  person  in  this  case  is  not  one  which 
oonld  be  made  to  the  canal  company  within  the 
meaning  of  this  clause,  liecanse,  if  it  were  so 
made,  it  would  be  futile.  An  offer  which  you 
can  accept  or  refuse  must  be  one  which  is  possible 
within  the  scope  of  the  memorandum  or  within 
the  scope  of  the  private  Act  of  the  canal  com- 
pany— a  company  known  to  both  contracting 
parties  to  be  limited  in  a  certain  way  as  regards 
its  powers.  To  say  that  you  have  entered  Into  a 
contract  with  another  person  who  agrees  to  g^ve 
yon  a  straight  mile  for  a  racecourse,  and  expect 
the  canal  company  to  accept  or  refuse  that  offer 
appears  to  me  to  be  idle.  Mr.  Upjohn  proposes 
to  get  over  that  difficulty  by  saying :  "  True  it  is 
that  my  client  never  told  the  canal  company  that 
there  was  this  offer  by  the  Trafford  Park  Com- 
pany or  any  of  the  terms  of  it,  but  we  had  in  our 
own  minds  the  280,0002.  cash,  which  was  the  pur- 
chase money  mentioned  in  the  offer,  and  what  we 
were  pleased  to  consider  the  true  value  of  the 
covenants  in  that  agreement — namely,  70,0002. 
and  it  is  quite  sufficient  if  we  offer  it  to  the 
canal  company  at  350,0002.  without  disclosing 
anything  else."  I  have  already  expressed  my 
opinion  that  that  is  not  an  offer  at  all,  because 
the  canal  company  were  never  told  that  anyon« 
else  was  offering  that  snm,  and  they  conld  not 
iiave  been  truly  so  told,  because  the  Trafford 
Park  Company  were  not  offering  that  snm,  and 
to  say  that  the  racecourse  company  can  put 
their  own  value  upon  certain  covenants  wmoh 
they  have  got  in  their  agreement,  and  that  they 
could  act  upon  such  a  value  as  I  heard  expressed 
by  a  valuer,  who  was  broucht  here  to  tell  me 
what  he  was  pleased  to  say  was  his  opinion 
as  to  the  value  of   an  option,  appears  to  me 


to  be  perfectly  idle.  Such  evidence  as  that 
ought  not  to  mive  been  adduced.  Althoogh  an 
expert  may  be  able  to  bring  himself  to  say 
that  the  value  of  land  which  was  bought 
in  1898  at  3202.  an  acre,  and  as  to  which 
there  was  an  option  to  buy  given  in  1899  at 
16002.  an  acre,  is  worth  7502.  an  acre  mor^— 
althoagh  he  can  bring  himself,  no  donbt, 
to  believe  that,  he  certainly  cannot  induce  me  to 
accept  that  as  a  fact ;  therefore,  so  far  as  that  is 
concerned,  there  has  never  been  any  offer  made« 
I  agree  with  Mr.  Moulton's  view  that  the  true 
meaning  of  this  refusal  of  the  hereditaments  «n 
bloe  is  that  there  mast  be  an  offer  to  sell  at  a  cash 
price.  That  is  the  only  thing  that  the  oanal  com- 
pany can  accept ;  and  the  of^r  is  meant  to  be  one 
which  they  can  accept,  and  not  one  which  it  would 
be  beyond  their  powers  to  accept.  Farther,  I 
think  it  must  be  an  offer  in  fee,  and  not  anything 
less  than  that,  and  en  bloe  means  that  it  must  be 
the  whole  of  it  Xone  of  these  things  have  been 
offered;  therefore,  in  my  opini<m,  the  canal  com- 
pany are  right  in  saying  that  they  have  not  had 
an  offer  made  to  them.    Then  there  comes  tiie 

Question  of  the  relief  asked.  I  do  not  think  that 
can  make  a  declaration  in  the  terms  in  which 
the  statement  of  claim  asks  me  because,  subject 
to  the  canal  company's  prior  right  of  accepting 
the  price  offered,  a  contract  between  the  race- 
course company  and  the  Trafford  Park  Company 
wonld  be  perfectly  valid.  This  particular  agree- 
ment of  the  22nd  Dec.  1899  cannot  be  carried  out 
because  ic  is  not  one  of  which  an  offer  can  be 
made  to  the  canal  company;  bat  I  could  not 
declare  it  void  because,  supposing  an  offer  is 
made  by  some  other  person  or  by  the  Trafford 
Park  Company  of  a  sum  of  money  in  cash  which 
they  are  bond  fide  willing  to  give  and  prepared  to 
give,  and  any  court  is  satisfied  that  that  in  so,  and 
then  the  canal  company  is  not  willing  to  give  that 
sum,  I  am  not  prepareu  to  say  that  they  are  not 
then  at  liberty  to  treat  this  agreement  as  a  bind- 
ing agreement,  altiiough  they  cannot  now  estab- 
lish it  against  the  canal  company.  It  is  said  by 
Mr.  Upj^m  that  whatever  happens  as  regards  the 
racecourse  company,  I  cannot  in  any  way  inter- 
fere with  the  Trafford  Park  Company  because 
there  is  no  privity  of  contract  between  them  and 
the  canal  company.  I  think  there  are  two 
answers  to  that.  Toe  first  answer  is  to  be  found 
in  Gomm'i  case  (ubt  <up-)-  I  hsra  already  said 
that  I  think  that  clause  3  does  create  an  interest 
in  the  land.  I  agree  that  it  is  not  artistically 
framed;  but  I  thmk  the  intention  of  the  parties 
is  reasonably  clear  and  that  it  was  intended  to 
create  an  interest  in  the  land  so  that  the  canal 
company  should  have  the  right  to  have  this  land 
if  either  of  the  events  happened.  This  being  so, 
the  injunction  wonld  be  of  course  to  prevent  the 
dealing  witii  the  land  in  any  way  contravening 
that  interest.  But  further  than  that,  even  if  it 
did  not  create  an  interest  in  the  land  while  the 
matter  rests  tn  fieri  and  before  the  legal 
estate  has  been  conveyed,  I  am  ^  not_  preparcd 
to  say  that  there  is  no  jurisdiction  in  this  court  to 
prevent  the  racecourse  company  from  committing 
a  breach  of  their  contract  by  conveying  the 
1^^  estate  to  another  person,  in  whose  hands 
the  land  would  be,  according  to  Mr.  U^john's 
contention,  free  from  the  bargain.  Asanming  for 
a  moment  that  if  the  conveyance  had  been  oairied 
out,  there  wonld  be  a  legal  estate  in  the  Trafford 
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Park  Company  free  from  olatue  3,  what  reason  is 
there  to  prevent  the  court  from  saying  to  the 
nMeconrse  company,  "Ton  shall  not  carry  ont 
thsi  bargain  which  yon  have  entered  into  with  the 
Trafford  Park  Company  in  oontraventioa  of  your 
prior  contract."    If,  as  Fry,  L.J.  held  in  WiUmoH 
▼.  Bairier  («M  nip.),  the  conrt  refuses  to  grant  a 
specific  pcnrformanoe   of   an  agreement  to   sell 
hecaase  the  fact  is  called  to  its  attention  that 
the  defendant  lias  entered  into  a  prior  agreement 
to  sell,  and  will  not  compel  him  to  commit  a 
breach  of  the  contract,  why  should  it  not  by 
parity  of  reasoning  say  to  him,  '*  You  shall  not 
omnmit  a  breach  of  the  contract  so  as  to  deprive 
the  person  with  whom  you  have  contracted  of  the 
estate  in  question  by  handing  it  over  to  somebody 
else."    I   do  not  see  myself  that  there  is   any 
reason  for  not  interfering  before  conveyance  to 
mrevent  such  a  breach  of  contract  as  that.      The 
Trafford  Park   Company   is   not  injured  in  my 
opinion,  because  they  have  entered  into  the  agree- 
ment with  their  eyes  opm.  They  knew  of  the  exist- 
ence of  this  clause,  and  if  they  find  that  the  canal 
company  intervenes  and  prevents  the  completion 
at  tbia  contract  before  they  can  get  the  legal  estate, 
they  have   only  themselves  to  thank  for  enter- 
ing into  a  contract  in  such  terms  that  the  comple- 
tion of  it  would  compel  the  racecourse  company 
to  commit  a  breach  of  its  contract.    I  have  now 
dealt  with  all  the  points  that  were  taken,  and  for 
tiie  reasons  I  have  given  I  propose  to  grant  an 
injunction,    not  quite  in  the  terms   asked,  but 
declaring  that  this  particular  omtiaot  is  not  such 
a  contract  as  that  contemplated  by   clause  3, 
so  that  an  offer  of  that  contnust  cannot  be  made. 
I  want  to  put  some  words  to  show  that  in  my 
judgment  I  have  determined  that  the  racecourse 
company  cannot  now  come  to  the  canal  company 
and  say,  "  Look  at  this  contract.    Will  you  give 
us  the  same  terms,  or  will  yon  give  us  these  terms 
in  a  money  consideration  — such  as  Mr.  Upjohn 
suggested  should  be  inserted  in  lieu  of  the  cove- 
nants— "because  the  Trafford  Estates  Company 
are  willing  to  do  so."     I  propose  to  make  it  plain 
that,  in  my  opinion,  there  nas  not  been  such  a  con- 
tract, and  that  no  such  offer  has  ever,  therefore, 
been  made  to  the  canal  oompanr  as  they  were 
bound  either  to  accept  or  refuse.  There  will,  there- 
fore, be  an  injunction  restraining  the  racecourse 
company  from  gelling  to  any  person  or  company 
without  having  first  offered  to  the  canal  company 
the  whole  of  the   property   in  questdon  at  the 
same    cash    price    as    the    intending    purchaser 
is  willing  to  give,  and  an  injunction  restraining 
the  defendants  from  completing  or  carrying  out 
this  agreement   imless  and  until  that  has  been 
done.     I   think  that  will   answer   all  purposes. 
Then,  as  regards  the  costs  of  the  action,  I  must 
make  some  distinction  as  regards  the  charge  of 
mala  fides,  because  I  cannot  see  that  there  is 
any  ground  for  suggesting  want  of  bona  fidet, 
and  I  do  not  think  the  charge  ought  to  have 
been  made.  I  give  the  canal  company  the  costs  of 
the  action,  but  I  order  them  to  pay  IQL  to  each 
defendant. 

Solicitors  :  for  the  canal  company,  Orundy, 
Kershau),  Sainton,  and  Co.,  London  and  Man- 
chester ;  for  the  racecourse  company,  L.  W. 
Byrne,  agent  for  Taylor,  Kirkmaia,  and  CoUey, 
M!anohester ;  for  the  Trafford  Park  Company, 
AshioeU,  Browning,  and  Tutin,  agents  for  AiktoeU 
amA  Tutin,  Nottingham. 


QUEEN'S  BENCH  DIVISIOH. 

J'jJy  20  and  Aug.  11. ' 

(Before  BiaHAM,  J.) 

Stiahship   Bauiobaii  Cohpant  Lihitbd  v. 

Mabteh.  (a) 
Marine  in$urane^—€hneral  average  and  talvage 
expmuM — Vahted  poliey — Ship  insured  for  ealue 
in  poliey — Ship  of  larger  value  at  time  of 
average  ttaUment  —  Proportion  of  general 
average  and  salvage  charges  to  be  paid  by 
underwriters. 

Where  a  general  average  lost  occurs  under  a  valued 
policy  of  marine  insurance  and  the  ship  at  the 
tims  the  average  statement  is  made  up  ie  of  a 
larger  value  than  the  value  staled  in  the  policy, 
the  underwriters  who  have  insured  the  ship  for 
the  full  value  a»  stated  in  the  poliey  are  not 
bound  to  pay  the  ovmer  the  whole  lots,  but 
are  bound  to  pay  only  the  proportion  which  the 
value  in  the  policy  bears  to  the  actual  value  on 
which  the  average  statement  has  been  made  up, 
and  the  same  principle  applies  equally  in  the 
adjusting,  as  between  the  owner  and  the  under- 
writers, of  a  salvage  claim  which  the  owner  hoe 
had  to  pay  for  satvage  services. 

A  ship  was  insured  for  33,0002.  and  was  vidued  in 
the  policy  at  the  same  sum.  During  the  eurreney 
of  the  policy  a  general  average  loss  was  sustained, 
and  a  salvage  claim  had  to  be  paid  by  the 
owners  under  a  salvage  award  for  salvage  ser- 
vices to  the  ship.  The  real  value  of  the  skip  for 
the  purpose  of  tlie  salvage  award  and  at  thehme 
of  making  up  the  average  statement  was  taken 
to  be,  and  wa*  in  fact,  40,0002.  In  adjusting 
tiie  general  average  and  salvage  charges  as 
between  th«  underwriters  and  the  owners  of  the 
ship  : 

Held,  that  the  underwriters,  having  insured  upon 
the  value  of  33,0001.  as  staied  in  the  poliey,  were 
only  liable  under  the  poliey  to  pay  the  owners 
thirty-three-fortieths  as  well  of  the  salvage 
charges  at  of  the  general  average  charges,  that 
being  the  proportum  of  the  value  in  the  policy  to 
the  actual  vatue  at  the  time  of  making  up  the 
average  statement. 

Action  tried  before  Bigham,  J.  in  the  Commercial 

Court. 

The  plaintiffs  were  a  limited  steamship  com- 
pany carrying  on  business  at  Glasgow,  and  the 
defendant  was  an  underwriter  at  Lloyd's,  and 
carried  on  busineas  there. 

The  action  was  brought  by  the  plaintiffs,  as  the 
owners  of  the  steamship  Balmoral,  to  recover  a 
loss  under  a  policy  of  marine  insurance  on  the 
Balmoral,  underwritten  by  the  defendant;  and 
the  question  in  the  case  was  how  the  claim  for 
cert^n  salvage  services  to  the  Balmoral  should 
be  adjusted  as  between  the  owners  (the  plaintiffs) 
and  their  underwriters,  of  whom  the  defendant 
was  one,  the  owners  contending  that  they  were 
entitled  to  be  reimbursed  the  total  amount  of 
salvage  they  had  been  condemned  to  pay  in  & 
salvage  action,  and  the  underwriters  contending 
that  as  the  vessel  was  valued  in  the  salvage 
suit  at  40,0002.,  whilst  she  was  only  valued 
in  the  policies  at  33,0002.,  their  proportion 
should  be  limited  to  thirty-three-fortieths,  and 
that  the  owners  should  bear  the  remaining  seven- 
fortieths.  " 
(a)  Beported  by  W.  W.  Ohs,  Eaq.,  Buiiattr-M-Lkm 
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The  Balmond  was  inanrcd  onder  her  annnal 
polioiea  tor  twelve  calendar  months  from  the  6th 
Dec.  1898  to  the  5th  Dec.  1899,  and  the  ship  was, 
hj  agreement  between  the  assured  and  the 
assnren,  valued  in  the  policy  at  33,0001. 

In  June  1899,  during  the  currency  of  this  £(^07 
and  while  the  abip  was  on  a  voyage  from  Phila- 
delphia to  London  with  a  geneitil  cargo,  salvage 
services  were  rendeaed  to  her  by  the  Amroth 
Castle,  and  an  action  for  the  recovery  of  salvage 
was  commenced  on  the  27th  June  by  the  salvors 
against  the  owners  of  the  Balmoral,  her  cargo  and 
freight.  In  this  suit  the  owners  of  the  Balmoral 
were  condemned  to  pay  5002.  for  salvage  services 
to  the  ship  and  her  cargo  with  costs  and  interest 
(some  1362.). 

In  this  salvage  action  the  value  of  the  Balmoral 
at  the  time  the  salvage  services  were  rendered  to 
her,  was,  in  an  affidavit  filed  on  behalf  of  the 
owners,  stated  to  be  40,0002.,  and  this  value  of 
40,0002.  was  agreed  upon  as  the  value  of  the  ship 
between  the  owners  and  the  salvors,  the  amount 
bong  a  compromise  to  save  the  expense  of  a 
valuation. 

Also  during  the  cnTTen<7  of  the  policy  a  general 
average  loss  was  sustained  and  general  average 
expenses  were  incurted. 

IB  adjusting  the  general  average  and  salvage 
charges  (the  contributory  value  of  the  ship  being 
taken  at  40,0002.),  the  average  adjusters  in 
Glasgow  treated  the  general  average  and  salvage 
charge  by  two  different  methods.  They  charged 
the  whole  of  the  salvage  charges  to  the  ship,  but 
they  treated  the  general  average  expenses  (apart 
from  the  salvage  charges)  the  other  way  by 
makiiw  the  insurance  for  33,0002.  pay  only  thirty- 
three-fortieths  of  the  total  share  of  the  general 
average  falling  on  the  ship  ;  and  upon  objection 
being  made  by  the  underwriterfi  as  to  the  adjust- 
ment of  the  salvage  charges,  the  adjusters  gave 
as  their  reasons  for  not  reducing  the  salvage  in 
moportion  to  the  insured  value  (1)  that  salvage  is 
WBtmot  from  general  average  and  is  recoverable 
directly  on  the  policy  as  a  loss  by  perils  of  the 
sea:  (Aiiekiton  v.  Lohre,  41  L.  T.  Rep.  323; 
L.  Rep.  4  H.  of  L.  755),  and  that  it  is  not  a  con- 
tribution; (2)  that  this  direct  claim  is  recoverable 
as  particular  average  on  a  particular  charge,  and 
in  the  case  of  a  valued  policy  it  is  recoverable  in 
the  proportion  which  the  amount  insured  b^u-s 
to  the  insured  value  (decision  of  Lindley,  J.  in 
Dixon  V.  Whiiworth,  40  L.  T.  Rep.  718 ;  4  0.  P. 
Div.  371;  Gktw  on  Marine  Insurance  (1896), 
p.  226). 

The  underwriters  in  London  interested  in  the 
policies  took  objection  to  this  mode  of  making 
out  the  statement,  and  said  that  in  adjustments 
wntaining  salvage  charges  these  salvage  charges 
were  adjusted  in  precisely  the  same  way  as  general 
average — ^namely,  that  the  contributory  value  is 
taken  as  the  basis  of  oontoibntion  and  the  amount 
of  eaoh  individual  policy  is  made  to  pay  the  pro- 
portion that  attaches  to  it  when  compared  with 
the  contributory  value,  and  though  they  did  not 
dilate  that  salvage  is  distinct  from  general 
average,  they  did  dispute  that  there  was  any 
existing  decision  that  made  them  liable  to  pay 
salvage  charges  on  a  salved  property  in  wmch 
they  were  not  interested  by  their  insurance,  which 
contemplated  only  a  value  of  33,0002.,  and  that 
there  was  no  decision  that  a  policy  must  pay 
salvage   charges   according    to   the  proportion 


between  the  amount  of  such  policy  and  the  valof 
insured,  where  the  salvage  award — as  in  th* 
present  case — ^is  based  on  a  value  higher  than  the 
value  insured;  and  that,  therefore,  the  under- 
writers  were  not  liable  to  pay  salvage  charges  on 
a  value  (namely,  40,0002.)  which  they  did  not 
insure. 

After  some  correspondence  on  the  matter  the 
underwriters  finally  declined  to  admit  liability  for 
the  whole  of  the  ship's  share  of  the  salvage  char^|e8r 
and  refused  to  give  way  over  the  point  concerning 
the  contributory  value  in  its  relation  to  the  salvage 
charges,  and  titey  said  that  as  the  value  of  the 
steamer  was  put  at  40,0002.  for  salvage  services, 
the  underwriters  were  only  interested  to  the 
extent  of  thirty-three-fortieths,  as  she  was  only 
insured  for  33,(H)02. 

The  present  action  was  then  brought  against 
the  defendant,  the  other  underwriters  agreeing  to 
be  bound  by  the  result. 

Mr.  Danson,  an[average  adjuster  of  many  years' 
experience,  gave  evidence  for  the  defendant  tO' 
the  effect  that  there  was  a  well-known  practice 
amongst  English  underwriters  extending  over  a 
long  time  tlu,t  when  a  vessel  was  insured  for  a 
sum  less  than  the  contributory  value  upon  which 
general  average  was  adjusted,  or  less  than  the 
amount  at  whi6h  the  vessel  was  valued  in  a  salvage 
action,  the  underwriters  were  only  liable  to  pay  in 
the  proportion  of  the  insured  value  to  the  contri- 
bntory  value  or  salvage  value. 

The  plaintiffs  contended  that  evidence  as  to  the 
practice  was  not  admissible,  and  that  the  practice 
contended  for  by  the  defendant  was  wrong  in  law 
and  ought  not  to  prevail. 

Leek  (Joseph  Walton,  (^.G.  and  Denis  0' Conor 
with  him)  tar  the  plajntifls. 

Piekford,  Q.G.  (Seruiton  and  Maekinnon  with 
him)  for  the  defendant. 

Aug.  11. — BiOHAM,  J.  read  the  follomng  judg- 
ment :^In  this  case  the  defendant  and  othera 
underwrote  a  policy  of  marine  insurance  on  the 
plaintiffs'  ship  for  33,0002.,  the  ship  being  valued 
in  the  policy  at  the  same  sum.  While  the  policy 
was  current  a  general  average  loss  was  sustained 
and  a  salvage  claim  had  to  be  paid,  and  thereupon 
an  average  statement  was  made  up.  The  real  value 
of  the  sUp  at  the  time  of  the  average  statement 
was  40,0002.,  and  the  rights  of  the  different  paridea 
interested — namely,  owners  of  ship,  freight,  and 
cargo  respectively — were  regulated  inter  se  on 
that  footing.  The  question  is  whether  the  defen- 
dant and  the  other  underwriters  must  indemnify 
the  plaintiffs  against  the  whole  of  the  average  losa 
payable  by  them,  or  only  against  thirty-three- 
foriieths  thereof.  The  question  divides  itself  into 
two  parts — viz.,  that  relating  to  the  general 
average  loss,  and  that  relatii^  to  the  salvage 
claim.  As  to  the  general  average  loss,  the  evidence 
satisfies  me  that  the  practice  in  this  country  is 
for  the  underwriter  on  a  valued  policy  to  pay  only 
the  proportion  which  the  value  in  the  policy  beara 
to  the  actual  value  on  which  the  statement  has 
been  made  up.  Applying  the  rule  of  practice  to 
the  present  case,  the  defendant  wiLL  onlv  be 
liable  to  make  good  to  the  plaintiffs  thirty-three- 
fortieths  of  the  general  average  loss.  The  plain- 
tiffs say  that  this  rule  is  inconsistent  with  the 
contract  contained  in  the  policy,  because,  as 
between  themselves  and  the  defendant,  the  ship  is 
a  fully  insured  ship.    She  is,  they  say,  by  agree- 
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ment  valaed  at  33,0002.,  and  she  is  inenred  for 
that  aame  Bom ;  and  being  fully  insnred  thej  are 
entitled  to  a  foil  indemnity  atrainst  the  general 
average  claim.  But  I  think  it  is  the  plaintiffs* 
contention,  rather  than  the  defendant's,  which  is 
inoonsistent  with  the  terms  of  the  policy ;  for  the 
defendant  and  the  other  underwriters  hare  pro- 
mised to  be  bound  on  the  basis  of  the  ship  being 
worth  33,000!.,  whereas  the  plaintiffs  are  asking 
them  to  pay  on  the  footing  of  the  ship  beintr 
worth  40,0002.  The  plaintiffs  have  not  satisfied 
me  that  their  contention  is  right.  The  rule  of 
practice  to  which  I  hare  referred  has  been  in 
force  for  nearly  a  century.  I  am  asked  to  disreg^ard 
it.  If  I  did  so,  I  should  unsettie  the  basis  on 
which  existing  policies  for  many  millions  of  money 
have  been  made.  I  am  not  disposed  to  do  this 
unless  I  see  clear  reasons  for  it.  I  see  reasons 
rather  the  other  way,  and,  therefore,  on  this  part 
of  the  question  I  find  for  the  defendant.  As  to 
the  claim  for  salvage  loss,  the  practice  has  been 
for  more  than  a  century  to  t^at  such  claims 
precisely  as  claims  for  general  average  are  treated. 
I  think,  therefore,  the  defendant  must  succeed  on 
this  pajt  of  the  case  also. 

Jvdgment  for  (ht  defendant  with  eoete. 

Solicitors  for  the  plaintiffs,  LouiUee  and  Co. 
Solicitors  for  the  defendant,  Wedtoni,  Johnson, 
Bubb,  and  Whatton. 


Aug.  8  and  11. 

(Before  Bioham  J.) 

Efisok  Ubban  Distbict  Oouncil  v.  London 

County  Oouncil.  (o) 
Highteayi — Extraordinary  traffic  and  expenee* — 
Person  employing  contractor  for  erection  of 
buildings — Carriage  of  materials  over  roads  by 
«miraelor — Liability  of  person  employing  eon- 
tractor  for  expenses — Period  of  limitation — 
Form  of  certifieaie — Highways  and  Loeomo- 
Uves  (Amendment)  Act  1878  (41  &  42  Viet.  c.  77), 
«.  iS—LoeomoHves  Act  1898  (61  *  62  Vict.  c.  29), 
«.  12. 

WAere  a  person  evniraels  for  the  erection  of 
buildings  on  his  land,  and  the  contractor,  in 
carrying  oui  such  contract,  conveys  large 
quarUities  of  materials  along  the  highways  and 
Oiereby  causes  emiraordinary  expenses  to  be 
incurred  in  repairing  the  highways,  the  person 
who  so  contrail  for  the  erection  of  the  buildings 
is  a  person  "  by  or  in  consequence  of  whose 
wrder  the  extraordinary  traffic  was  conducted, 
within  the  meaning  of  sect.  23  of  the  Highways 
Act  1878,  as  amended  by  sect.  12  of  the  Loco- 
motives Act  1898,  and  is  therefore  liable  to  the 
local  authority  for  such  extraordinary  expenses. 

A  surveyor's  certificate,  given  in  pursuance  of 
sect.  23  of  the  Sighumyt  Act  1878,  which 
states  that  in  estimating  the  extraordinary 
expenses  the  surveyor  "  had  regard  to  the  average 
expense  of  repairing  highways  along  the  line  of 
the  traffic  to  the  H.  buildings"  i*  a  sufficient 
compliance  with  the  requirements  of  the  section, 
although  it  does  not  state — in  the  words  of  the 
section — that  he  "had  regard  to  the  average 
expense  of  repairing  highways  in  the  neighbour- 
hood." 

TheL.  County  Council  in  1398  entered  into  agree- 

(a)  Beported  by  W.  W.  Ore,  Xaq.,  B«rrtitar-«t-Law. 


ments  with  two  contractors  for  the  erection  of  a 
lunafte  asylum  on  land  belonging  to  them.  The 
works  involved  the  carriage  by  the  contractors 
of  heavy  traffic  along  certain  highways  and 
extraordinary  expenses  were  incurred  in  repairs. 
The  work  under  one  of  these  contracts  [K.'s)  was 
completed  in  April  1899,  and  the  expenses  were 
inewred  between  Sept.  1898  and  June  1899.  On 
the  2Znd  Dec.  1899  an  action  was  commencedfor 
the  recovery  of  the  expenses. 

Held,  (1)  that  the  county  council  were  the  persons 
"by  or  in  consequence  of  whose  order  "  the 
traffic  was  conducted,  ana  were  therefore  liable 
for  that  part  of  the  extraordinary  expenee*  which 
was  incurred  after  the  coming  into  operation  of 
the  Locomotives  Act  1^8--nam«Iy,  after  ike 
1st  Jan.  1899  ;  but  (2)  that  uiiih  regard  to  the 
damage  done  in  the  execution  of  K.'s  contract 
the  action  was  barred,  as  more  than  six  mxntths 
had  elapsed  after  the  completion  of  the  controxt 
or  work. 

Kent  County  Council  v.  Lord  Gerard  (ubi  inf.), 
considered. 

Action  tried  before  Bigham,  J.  without  a  jniy. 

The  action  was  brought  by  the  plaintiffs,  who 
were  the  authority  liable  to  maintain  certain 
highways  in  the  urban  district  of  Epsom,  to 
reoorer  from  the  London  County  Council  a  sum 
of  4841.  15f.  lid.,  the  amount  of  extraordinary 
enenses  within  the  meaning  of  sect.  23  of  the 
Highways  and  Locomotives  (Amendment)  Act 
1878  incurred  by  them  in  repairing  certain  high- 
ways in  the  Epsom  urban  district  in  the  years 
1898  and  1899. 

The  defendants  (the  London  Gooufy  Goondl) 
for  the  purpose  of  providing  a  large  lunatic 
asylum  for  toe  county  of  London  at  Horton  in 
the  pltuntiffs'  district,  on  the  2nd  March  1898 
entered  into  a  building  contract  with  Messrs. 
Kirk  and  Biandall  Limited  by  which  Messrs.  Kirk 
and  Randall  undertook  to  cany  out  for  the  de- 
fendants certain  alterations  and  additions  to  an 
existing  building  known  as  Horton  Manor. 

The  works  comprised  in  this  contract  were 
completed  on  the  15th  April  1899. 

The  defendants  also  on  the  16th  March  1898 
entered  into  a  building  oontraot  with  Messrs. 
Leslie  and  Oo.  Limited  by  which  Leslie  and 
Co.  undertook  to  erect  certain  temporary  build- 
ings at  Horton.  The  works  comprised  in  this 
latter  contract  were  completed  on  the  23rd  Sept. 
1899.  Large  buildings  were  put  up  under  these 
contracts  and  large  quantities  of  materials  had 
to  be  provided  and  oonveyed  from  Epsom  station 
along  these  roads  to  the  buildings. 

The  plaintiffs  alleged  that  these  contractors  in 
carrying  out  such  contracts,  and  therefore  in  con- 
sequence of  the  orders  of  the  defendants,  caused 
large  quantities  of  building  materials  to  be  from 
time  to  time  since  the  28th  Feb.  1898  carried 
along  and  over  the  highways  in  question  and 
thereby  conducted  on  each  of  the  highways  traffic 
which  was  extraordinary  within  the  meaning  of 
sect.  23  of  the  Highways  and  Locomotives  Act 
1870,  and  that  by  reason  of  such  extraordinary 
traffic  extraordinary  expenses  had  been  incurred 
by  the  plaintiffs  in  repairing  the  highways,  and 
that  on  the  12th  of  July  1899  the  surveyor  to  the 
plaintiffs  gave  his  certificate  to  that  efCsot. 

The  defendants  in  their  defence  alleged  {inter 
alia)  that  the  statement  of  claim  disdoaeid  no 
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caase  of  action  ag^ajnat  the  defendants  beoanae 
trafBo  conducted  by  or  for  a  contractor  in  carrying 
out  a  building  contract  was  not  necessarily  con- 
ducted in  consequence  of  the  orders  of  the  person 
who  has  entered  into  such  building  contract  with 
the  contractor ;  that  as  to  so  much  of  the  extra- 
ordinary traffic  as  was  conducted  before  the  1st 
Jan.  1899  there  was  no  cause  of  action  because 
there  was  no  allegation  in  the  claim  that  such 
traffic  was  conducted  by  the  order  or  orders  of 
the  defendants,  and  the  defendants  did  not  admit 
the  alleged  damage  or  expenses ;  that  the  alleged 
extraordinary  traffic  was  not  conducted  by  or  in 
consequence  of  any  order  of  the  defendants,  but 
was  conducted  by  or  in  consequence  of  the  orders 
of  the  contractors  or  of  sub-contractors  employed 
by  them ;  that  even,  if  any  of  the  extraordiiiary 
cmffio  was  conducted  in  consequence  of  an  order 
or  orders  of  the  defendants,  the  damage  caused 
thereby,  and  the  liability  in  respect  of  such 
damase,  had  arisen  before  the  1st  Jan.  1899,  and 
such  liability  was  not  transferred  from  other 
persons  to  the  defendants  by  the  LooomoUves 
Act  1898  ;  that  the  surveyor's  certificate  was  not 
in  the  form  required  by  sect.  23  of  the  Highways 
and  Locomotives  Act  1870. 

The  surveyor's  certificate,  given  on  the  12th 
July  1899,  was  as  follows : 

Exfasordinary  tnffio. — I  bmbj  otatitj  that,  having 
lagard  to  the  average  expenses  of  rspairing  highways 
aloig  the  line  of  traffic  to  the  Horton  iiqrliun  temporary 
bnild^gs,  eztnordinary  ezpenaes  to  the  amount  of 
4841.  15<.  lid.  have  been  inoorred  by  yon  in  repairing 
mch  highways  by  reason  of  the  damage  oaused  by 
ezoasaive  weight  passing  along  the  same  or  extraordinary 
tnffio  thereon.  In  oalcnlating  the  above  amonnt  I  have 
ascertained  the  cost  of  repairs  of  these  roads  for  the 
past  Ave  years,  and  have  dednoted  the  average  annaal 
coat  from  the  total  expended. — (Signed)  Edwakd  B. 
Capoh. 

The  action  was  commenced  on  the  22nd  Dec. 
1899,  and  the  statement  of  claim  set  out  the  par- 
ticulars of  the  expenses  of  the  extraordinary 
traffic  as  having  been  incurred  between  Sept. 
1896  and  June  1899,  the  amount  in  1898  being 
1011. 17».  2d. 

Beet,  23  of  the  Highways  and  Locomotives 
(Amendment)  Act  1878  (41  &  42  Tict.  c.  77), 
under  the  heading  "Extraordinary  Traffic,"  pro- 
vides: 

Where  by  a  certifloate  of  their  surveyor  it  appears  to 
the  aathority  which  is  liable  or  has  nndertaken  to  repair 
liny  highway,  whether  a  main  road  or  not,  that,  having 
regard  to  the  average  expense  of  repairing  highways  in 
the  neighbonrhood,  extraordinary  expenses  have  been 
inanned  by  such  aathority  in  repairing  such  highwaj 
by  reason  of  the  damage  oansed  by  excessive  weight 
passing  along  the  aame,  or  extraordinary  traffic  thereon, 
aooh  aothority  may  recover  in  a  snmmary  manner  from 
any  person  by  whose  order  snch  weight  or  traffic  has 
been  condncted,  the  amount  of  snch  ezpenaes  as  may  be 
proved  to  the  aatisfaction  of  the  court  having  cognisance 
of  the  case  to  have  been  incurred  by  aaoh  authority  by 
Tsaaon  of  the  damage  ariaing  from  anch  weight  or  traffic 
aaafcnaaid. 

This  section  was  amended  by  sect.  12  of  the 
Locomotives  Act  1898  (61  &  62  Yict.  o.  29),  which 
came  into  operation  on  the  1st  Jan.  1899. 

Sect.  12  provides:  (1)  Section  twenty-three  of  the 
Highways  and  Looomotivea  (Amendment)  Act  1878 
(whioh  ralaiaa  to  the  recovery  of  expenaaa  of  eztnordi- 
aaiy  trafflo),  ahall  be  amended  as  followa  :  (a)  Ezpenaea 


under  the  aection  shall  oeaae  to  be  recoverable  in  a 
snmmary  manner,  bat  may  be  recovered  if  not  exceeding 
two  hnndred  and  Mty  pounds  in  the  Connty  Court,  and 
if  exceeding  that  anm  in  the  High  Court,  (b)  Frooeed- 
ings  for  the  recovery  of  any  expenaea  incurred  altar  the 
passing  of  this  Act  shall  be  oommenced  within  twelve 
months  of  the  time  at  which  the  damage  has  been  done, 
or  where  the  damage  ia  the  consequence  of  any  par- 
ticalar  building  contract,  or  work  extending  over  a  long 
period,  shall  be  commenced  not  later  than  six  montiu 
after  tiie  completion  of  the  contract  or  work,  (c)  There 
ihfkll  be  substituted  for  the  words  "  by  whose  order  " 
the  words  "by  at  in  consequence  of  whose  order."' 
(2;  Nothing  in  thia  aection  ahall  affect  the  proaaen- 
tion  and  determination  of  any  proceedings  whioh  have 
been  commenced  befon  thia  Act  shall  come  into 
operation. 

Maemorran,  Q.C.  {R.  Cunningham,  Olen  and 
Swinbume-Hanham  with  him)  for  the  plaintiffs. — 
The  questions  in  this  case  depend  on  sect.  23  of 
the  Highways  Act  1878,  as  amended  by  sect.  12  of 
the  Locomotives  Act  1898,  which  came  into  opera- 
tion on  the  1st  Jan.  1899.  In  sect  23  of  the  Act 
of  1878  the  words  are,  the  person  "  by  whose 
order "  the  traffic  was  conducted,  so  that  under 
that  section  the  person  liable  would  be  the  person 
"  by  whose  order  "  the  traffic  was  conducted,  and  in 
a  case  of  this  kind  the  contractor  would  probably 
be  that  person.  Then  under  that  section  the  ex. 
penses  are  to  be  recovered  on  a  condition  precedent 
being  performed — namely,  the  giving  of  the  sur- 
veyor's certificate,  and  the  period  of  limitation  for 
bringing  this  action  would  be  six  months  from  the 
date  of  the  giving  of  that  certificate.  Oar  right  to 
bring  the  action  does  not  arise  till  the  giving  of 
the  certificate,  which  is  a  condition  precedent,  not 
to  the  liability,  bat  to  the  taking  of^  proceedings. 
Then  came  sect.  12  of  the  Act  o?  1898,  which  save 
that  expenses  under  sect.  23  shall  cease  to  b» 
recoverable  in  a  snmmaiy  manner,  but  that  they 
may  be  recovered  in  the  Cfounty  Court  or  the  High 
Court.  The  Act  only  intended  to  give  a  different 
kind  of  remedy — bat  not  a  lees  remedy — by  way 
of  action  instead  of  in  a  summary  manner.  Then 
sub-sect,  (b)  gives  a  different  period  of  limitation 
—namely,  in  a  case  of  this  kmd,  six  months  after 
the  completion  of  the  contract  or  work ;  and  upon 
the  datm  the  action  was  amply  within  the  time 
limited.  Then,  in  sub-sect,  (c)  the  words  "  by 
whose  order  "  are  changed  into  the  words  "  by  or 
in  consequence  of  whose  order  " ;  and  these  words 
were  inserted  in  consequence  of  the  decision  of  the 
House  of  Lords  in  Kent  County  Council  v.  LorA 
Garard  (77  L.  T.  Bep.  109 ;  (1897)  A.  C.  633),  a» 
the  learned  Lords,  especially  Lords  Herschell  and 
Davey,  were  of  opinion  that  to  make  Lord  Qerard 
liable,  the  words  "  by  whose  order  "  would  have  to 
be  reiiid  as  "in  consequence  of  whose  order." 
[BioHAH,  J. — ^The  result  of  that  decision  was  tbaJb 
"  by  whose  order  "  meant  the  order  of  the  oon- 
tractor  and  not  of  Lord  (jerard.]  Yes  ;  and  there 
is  no  difference  between  that  case  and  the  present 
as  to  the  facts.  In  consequence  of  that  decision, 
sect.  23  vras  altered  by  sect  12  of  the  Act  of  1898, 
and  the  words  then  became  "  by  or  in  consequence 
of  whose  order,"  words  which  are  wide  enough  to 
cover  this  case ;  and,  although  sect.  12  does  not 
say  that  the  person  "  for  whose  b«iefit  "  the  work 
is  done  shall  be  liable,  yet  that  is  the  meaninf; 
and  result  of  it  It  is  the  person  who  gives  the 
order  which  necessitates  the  work  and  the  tzaffio 
who  is  liable — that  is,  the  person  by  whose  order 
1  the  work  ia  necessitated,  and  the  words  "  in  oonae* 
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qnence  of  whose  order  "  mean  Bnbatantialljr  the 
person  "  for  whose  benefit  or  nlthnate  benefit " 
the  work  was  done.  The  defendants  were  the 
persons  bv  whose  order  the  work  was  neoessitated 
and  for  wnose  benefit  it  was  done,  and  they  are 
the  persons  liable.  Then,  as  to  the  form  of  the 
oertifieate,  it  folly  complies  with  the  form  of  the 
etatnte,  as  this  sfantnte  does  not  reqaire  the  sor- 
Teyor  to  g^ve  the  certificate  in  any  partionlar 
form.  The  surveyor  states  that  "  he  had  regard  to 
Hm  avenue  expenses  of  repairing  highways  along 
the  line  ca  traffio,"    That  is  snffioient : 

Hat  T.  Thomat,  69  L.  T.  Bep.  553 ;  (1898)  3  Q.  B. 

333; 
miwrley  Orange  Goal  Company  Limited  v.  Awekland 

Dittrict  Highway  Board,  69  L.  T.  Bep.   702 1 

(1894)  1  Q.  B.  37,  at  p.  41. 
Dickens,  Q.O.  and  Daldy  for  the  defendants. — 
The  Act  of  1898  was  passed  to  g^t  over  Lord 
Gerard'a  case  (ubi  tup.),  which  case  was  in  some 
tespects  different  from  the  present.  Lord  Qerard 
was  doing  the  building  work  himself — which  is 
not  BO  in  the  present  case — and  he  said  that 
although  the  materials  were  ordered  by  him,  their 
carriage  along  the  roads  was  not  ordered  by  him. 
In  that  case  there  was  an  order  by  him,  an  order 
for  tiie  goods,  but  there  was  no  order  by  him  for 
carrying  the  goods  along  the  roads,  and  the 
de(^ion  was  that  he  was  not  liable,  as  he  was  not 
tiie  person  "by  whose  order"  the  goods  were 
conveyed  along  the  roads.  The  person  sought  to 
be  made  liable  must  have  given  an  order  that  the 
goods  be  taken  along  the  roads,  and  the  person 
who  had  given  no  such  order  was  not  liable. 
That  was  now  the  law  stood  under  the  Act  of 
1878,  and  undei^e  decision  in  Lord  Oerard'a  case. 
The  only  change  caused  by  the  recent  Act  was 
that  a  i)er8on  might  be  liable  when  the  traffic, 
though  not  conducted  by  his  order,  was  oon- 
ductei  "  in  consequence  of  nis  order,"  these  words 
being  introduced  to  meet  the  decision  in  Lord 
Qtrmr^t  case,  aa  the  opinion  was  there  expressed 
that  if  the  words  of  the  Act  had  been  "  in  conse- 
quence of,"  Lord  (3erard  would  have  been  liable. 
in  Laptliom  v.  Harvey  (49  J.  F.  709),  which  was 
before  Lord  Gerard^e  case,  and  was  not  there 
cited,  it  was  held  that  where  a  contractor  employed 
a  sub-contractor  to  cart  the  stones  along  the 
roads  it  was  the  sub-contractor  who  was  liable,  as 
being  the  person  by  whose  order  the  traffic  was 
conducted ;  and  Lord  Coleridge,  C.J.  there  says 
that  it  was  not  the  person  "  for  whose  benefit " 
the  traffic  was  conducted,  but  the  person  by 
whose  order  it  was  done  who  is  liable.  Whether 
it  be  under  the  Act  of  1878  or  the  Act 
of  1898,  you  must  in  the  first  place  have 
an  "  order."  What  the  defendants  did  here  was 
to  make  a  contract  with  the  contractors.  A  con- 
tract is  not  an  order,  and  to  create  liability  you 
must  start  ■miii  the  fact  that  there  is  an  order. 
[BioHAH,  J. — What  is  the  difference  between  an 
order  to  canr  materials  to  a  house  and  an  order 
which  necessitates  the  carriage  of  those  materials 
to  that  house  P  It  seems  to  me  that  the  Act  was 
passed  to  get  at  the  person  "  for  whose  benefit " 
the  carriage  took  place.]  The  cases,  especially 
Lapihom  v.  Harvey  [vbi  mtp.),  show  that  there  is 
a  difference;  and  in  the  judgments  in  the  House 
of  Lords  there  is  not  a  word  to  show  that  the  law 
as  laid  down  in  Lapihom  v.  Harvey  {ubi  tup.)  has 
been  altered,  and  not  a  suggestion  that  "  oiaer " 
was  intended  to  apply  in  &»  case  of  an  indepen- 


dent contractor.  To  g^  rid  of  the  position  of  the 
independent  contractor  apt  words  must  be  used 
in  the  Act  for  that  purpose,  which  is  not  the  case 
here.  The  Act  did  not  go  so  far  as  to  say  that 
the  person  "for  whose  oenefit"  the  traffio  was 
conducted  should  be  liable.  To  support  the 
plaintiffs'  contention  it  would  be  necessary  to 
read  the  words  as  equivalent  to  "  in  consequence 
of  whose  action  " ;  but  it  was  never  intended  to 
g^ve  such  a  meaning  to  the  word  "  order,"  which 
stands  as  it  did  before.  The  next  point  is  that 
when  we  made  our  contracts  in  1898  we  were  not 
then  liable.  If  there  was  any  "  order"  at  all,  it 
was  the  initial  contracts,  and  the  defendants  were 
not  liable  according  to  the  then  state  of  the  law, 
and  their  liability  cannot  be  affected  by  a  change 
in  the  law  subsequently.  So  that  even  though  we 
may  be  wrong  under  the  new  Act  there  is  no 
liability  at  all,  as  that  Act  is  not  retrospective. 
In  the  third  place  it  is  clear  that  we  should  not 
be  liable  for  any  of  the  carriage  before  the  1st 
Jan.  1899,  as  that  liability  would  be  on  the  con- 
tractor, and  there  is  nothing  to  transfer  the 
liability.  To  transfer  the  liability  you  must  have 
clear  words  in  the  Act.  There  was  no  order 
before  the  new  Act,  and  therefore  there  is  no 
liability  at  all ;  there  was  no.  order  since  the  new 
Act,  liecause  if  the  contracts  are  an  "order" 
within  the  new  Act,  those  were  before  the  new 
Act  came  into  operation.  In  the  next  place  this 
is  a  case  in  which  the  six  months'  limitation 
in  sub-sect,  (b)  applies,  and  the  action  was  not 
commenced  within  six  months  after  "  the  com- 
pletion of  the  contract  or  work."  The  work 
under  Kirk  and  Randall's  contract  was  completed 
on  the  15th  April,  so  that  that  part,  at  all  events,  is 
barred.  Lastly,  tilie  form  of  the  certificate  is  not 
a  mere  technical  point.  The  certificate  does  not 
follow  the  statute  in  not  giving  the  comparison 
with  the  traffic  in  the  neighbourhood.  The  sur- 
veyor has  taken  the  standard  of  these  particular 
roads,  and  not  the  roads  in  the  neighbourhood  a* 
required  by  the  statute.    That  is  not  sufficient : 

Reg.  V.  WaUams,  45  J.  P.  505. 
Maomoran,  Q.O.  in  reply.  ^^  ^^  ^^^ 

Aug.  11. — ^BiGHAM,  J.  read  the  follovring  jndg. 
ment : — The  question  in  this  case  is  whe&er  the 
plaintiffs  are  entitled  to  recover  from  the  defen- 
damts  the  cost  of  repairing  the  damage  done  to 
some  roads  in  their  district  by  certain  excep- 
tionally heavy  traffic  thereon.  They  contend 
that  the  traffic  came  on  to  the  roa^  by  or  in 
consequence  of  the  order  of  the  defendants,  and 
that,  therefore,  the  defendants  are  liable  under 
sect.  23  of  the  Highways  Act  1878,  as  amended  by 
sect.  12  of  the  Lmsomotives  Act  1898.  The  facts 
are  these:  The  defendants  in  the  year  1898 
entered  into  agpreements  with  two  firms  of  con- 
tractors for  the  erection  of  a  temporary  hospital 
and  for  the  alteration  of  certain  existing  bnilajngs 
80  as  to  adapt  them  for  use  as  a  permanent  hos- 
pital. The  site  of  both  buildings  was  in  the 
plaintiffs'  district,  and  the  works  involved  the 
carriage  of  exceptionally  heavy  traffic  along 
certain  roads  in  the  district.  'The  work  xmder 
one  of  these  contracts  (Kirk  and  Randall's)  was 
completed  by  the  15th  April  1899.  On  the  12th 
July  1899  the  plaintiffs'  surveyor  g^ranted  a  certifi- 
in  the  following  form  for  the  purpose  of  com- 
I  plying  with  the  requirements  ol  sect.  23  of  the 
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Aot  ^  1878:  "Extraordinanr  trofllo.— I  hereby 
certify  that,  having  regard  to  the  average  ezpenseB 
of  repairing  highways  along  the  line  of  traffic  to 
the  Horton  ABylom.  temporary  buildings,  extra- 
ordinary expenses  to  the  amonnt  of  4842.  15«.  lid. 
have  been  incurred  by  yon  in  repairing  such 
highways  by  reason  of  the  damage  oansed  by 
ezocpsive  weight  passing  along  the  same  or  exiira- 
ordinary- tetffic  thereon.  In  calculating  the  above 
amoiiut.I  hare  ascertained  the  cost  of  repairs  of 
tiiese  roads  for  the  past  five  years,  and  hare 
deducted  the  average  annual  cost  from  the  total 
expended.— (Signed)  Edwabd  B.  Capon."  The 
writ  was  issued  on  the  22nd  Dec.  1899.  The  first 
question  is  whether  the  defendants  are  persons 
"  by  or  in  consequence  of  whose  order  "  the  traffic 
was  conducted,  within  the  meaning  of  the  two 
Acts  ,of  Parliament.  Under  the  earlier  Act  the 
persons  made  liable  were  those  persons  "  by  whose 
order "  the  traffic  was  conducted.  By  the  later 
Act  the  words  "  by  or  in  consequence  of  whose 
order  "  are  substituted  for  the  words  "  by  whose 
order. "  La  the  case  of  Kent  Cowniy  Council  r. 
Lord  Gerard  (77  L.  T.  Hep.  109 ;  (1897)  A.  0. 
633)  the  question  arose  as  to  the  meaning  of  the 
expression  "  by  whose  order  "  which  occurs  in  the 
earlier  Act.  In  that  case  Lord  Gerard  had  con- 
tracted with  several  persons  for  the  delivery  at 
his  residence  of  certain  material.  Extraordinary 
expenses  within  the  meaning  of  the  statute  were 
inconed  by  the  road  authority  in  repairing  the 
roads  over  which  the  materials  were  Drought  to 
the  house,  and  the  plaintifEs  sought  to  recover  the 
amount  from  Lord  Gerai-d.  The  House  of  Lords 
held  that  inasmuch  as  Lord  Gerard  had  bought 
the  material  "delivered,"  he  bad  nothing  to  do 
with  the  conduct  of  the  traffic  along  the  roads ; 
that  the  traffic  was  conducted  by  the  order  of  the 
persons  who  had  sold  the  goods  "delivered," 
and  that,  therefore,  Lord  Gorard  was  not  liable. 
In  the  Court  of  Appeal  Lopes,  L.J.  had  read  the 
words  "by  whose  order"  as  equivalent  to  the 
words  "  in  consequence  of  whose  order,"  and  had 
come  to  the  conclusion  (differing  from  the  other 
members  of  the  court)  that  Lord  Gerard  was 
liable.  The  Lords  did  not  think  that  this  view 
was  right,  but  they  do  seem  to  me  to  have  ex- 
pressed an  opinion  (which,  of  course,  was  obiter) 
that,  if  it  had  been  possible  to  give  to  the  words 
of  the  statute  the  meaning,  which  Lopes,  L.J. 
gave  to  them,  then  Lord  Gerard  would  have  been 
uable.  The  amendment  in  the  Act  of  1898  was 
introduced  in  consequence  of  the  decision  in  Lord 
Gerard's  case.  The  words  "by  whose  order" 
were  discarded  and  the  words  "  by  or  in  conse- 
quence of  whose  order  "  were  substituted.  There 
can  be  no  doubt  that  the  object  of  the  Legislature 
was  to  alter  the  earlier  Act  in  such  a  way  as  to 
bring  a  case  like  Lord  Gerard's  within  its  scope. 
Whether  the  Legislature  has  succeeded  may  oe 
open  to  doubt,  but  I  am  of  opinion  that  it  has 
succeeded,  and  that  if  Lord  Gerard't  case  had  been 
decided  under  the  later  Act  Lord  Grorard  would 
have  been  held  to  be  liable.  Then  is  there  any 
distinction  in  principle  between  Lord  Gerard  s 
case  and  the  present  case?  In  the  former  the 
building  owner  contracted  for  the  delivery  of  the 
bunding  materials  on  his  land;  in  the  latter  the 
brulding  ownei-s,  the  London  County  Council,  con- 
tracted tor  the  erection  of  the  buildings  on  their 
land.  In  each  case  the  same  consequence  follows 
irom  the  contract— namely,  that  the  materials  are 


conducted  along  the  road.  The  only  difference  is 
that  in  the  one  case  the  materials  belong  to  the 
building  owner  as  soon  as  thev  are  delivered, 
whereas  in  the  other  the  materials  do  not  belong 
to  the  building  owner  until  they  are  worked  into 
the  structure  by  the  contractor.  In  both  cases 
orders  were  given — that  is  to  say,  contracts  were 
made — and  in  both  oases  the  consequence  of  the 
orders  or  contracts  was  that  the  traffic  was  con- 
ducted along  the  roads.  I  think  that  the  plain- 
tiffs are  entitled  on  this,  the  main  question  m  the 
case,  to  succeed.  But  then  it  was  said  that,  inas- 
much as  the  two  building  contracts  were  made 
before  the  later  Act  came  into  force — namely, 
before  the  1st  Jan.  1899 — no  orders  within  the 
meaning  of  that  Act  can  be  said  to  have  been 
given  at  all.  But  I  think  it  is  not  the  giving  of 
the  order  which  creates  the  liability;  it  is  the 
doing  of  the  damage,  and,  therefore,  though  the 
contracts  were  made  before  the  new  Act,  yet,  if, 
and  to  the  extent  that,  damage  was  done  after- 
wards, I  think  the  defendants  are  liable.  Another 
point  was  taken  on  behalf  of  the  defendants.  It 
was  said  that  in  respect  of  the  damage  done  in 
the  execution  of  Kiric  and  Randall's  work  the 
proceedings  to  recover  the  amount  were  begun  too 
late.  I  think  that  is  so.  The  damage  £>ne  by 
Kirk  and  Bandall  was,  in  my  opinion,  the  conse- 

auence  of  their  particular  buildmg  contract,  and, 
txerefore,  clause  (b)  of  sub- sect.  1  of  sect.  12  of  the 
Act  ot  1898  applies.  That  provision  is  that  "  pro- 
ceedings for  the  recovery  of  any  expenses  .  .  . 
where  the  damage  is  the  consequence  of  any  par- 
ticular  building  contract  .  .  .  shall  be  com- 
menced not  later  than  six  months  after  the  oomple- 
tion  of  the  contract."  Kirk  and  Bandall's  oontraot 
was  completed  on  the  15th  April  1899,  and  the  writ 
was  not  issued  until  tiie  22nd  Dec.  1899.  Finally,  it 
was  said  that  the  form  of  the  surveyor's  certificate 
was  not  sufficient,  because  it  does  not  appear  on 
ite  face  that  in  making  it  regard  has  bew  had  to 
"  the  average  expense  oi  repairing  highways  in  the 
neighbourhood  within  the  meaning  of  the  23rd 
section  of  the  Act  of  1878.  I  thii&  nothing  of 
this  point.  I  am  quite  satisfied  that  the  certificate 
did  make  it  appear  to  the  plaintifEs  that  extra- 
ordinary expenses  within  the  meaning  of  the 
section  had  Deen  incurred ;  and,  if  it  did  that,  it 
was  a  certificate  which  complied  with  the  require- 
mente  of  the  law.  His  Lordship  added :  the 
question  of  the  amount  recoverable  must  be 
ascertained  according  to  the  principle  laid  down 
in  the  judgment,  and  I  hope  that  neither  party 
will  spend  any  more  of  the  ratepayers'  money 
over  tids  litigation.  If  any  difficulty  arises  in 
settling  the  amount,  the  question  can  be  referred 
to  me.  There  will  be  no  coste  of  the  action. 
Judgment  for  the  plaintiffs,  but  trithout  costs. 
Solicitors  for  the  plaintiffs,  Lyell  and  Co.,  for 
E.  G.  Wilson,  Epsom. 
Solicitor  for  the  defendante,  W,  A.  Blaxland. 
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Beo.  v.  Button — Bsa.  «.  Stsebteb. 


[Cb.  Oas.  Bbs. 


CBOW    CASES    BSSSBVSD. 

Saturday,  July  28. 

(Befoi«  Hathbw,  Lawbancb,  Wbioht, 

Eehnedt,  and  Dabuno,  JJ.) 

Rbo.  v.  Buttow.  (a) 

Criminai  law  —FciUe  pretence  —  Attempting  to 

ahtain    irwMy    by  —  Bemoteneit  of  pretence — 

Entering  for  race  under  falte  name. 

A  perion  entered  himielf  for  certain  foot  races 
under  a  false  nam^e.  He  was  a  well-hnown 
runner,  and  the  name  under  which  he  entered 
was  that  of  a  man  who  had  never  won  a  race. 
The  result  of  his  entering  under  this  false  name 
was  that  he  received  a  favourable  haniUeap.  He 
won  the  races,  but  did  not  receive  the  prizes. 

Held,  that  he  was  rightly  convicted  of  attempting 
to  obtain  goods  by  false  pretences,  and  that  Reg. 
V.  Larner  (14  Cox  C.  C.  497)  did  not  apply. 

The  facte  of  this  case  stated  by  tbe  Becorder  of 
Linooln  were  shortly  as  follow : — 

At  certain  athleuc  spoi'ts  held  at  Linooln  the 
name  of  one  Sims  was  entered  for  two  foot  races. 
Sims  had  never  won  a  race,  and  the  forms  on 
which  his  name  was  entered  gave  a  true  acootmt 
of  his  athletic  performances.  It  was  proved  that 
Sims  did  not  himself  enter  his  name,  and  that  he 
knew  nothing  of  the  entry.  "  Sims  "  was  given 
by  the  handicapper  a  more  favourable  handicap 
than  would  have  been  given  to  the  prisoner,  who 
was  an  excellent  and  well-known  runner.  Sims, 
who  was  not  present  at  the  sports,  was  personated 
bv  the  prisoner,  who  won  both  races.  The  suspicion 
of  the  handicapper  being  aroused,  he  asked  the 

grisoner  whether  he  was  Sims  and  whether  he 
ad  never  won  a  race,  to  which  the  prisoner 
replied  that  he  was  Sims,  and  that  he  had  qever 
won  a  race.  The  prisoner  did  not  ask  for  the 
prizes.  The  prisoner  was  indicted  for  attempt- 
ing to  obtain  goods  by  false  pretences,  and  was 
found  guilty  by  the  jury. 

Pereival  Hughes  for  the  prisoner. — ^The  prisoner 
never  applied  for  the  prizes,  and  Reg.  v.  Larner 
(14  Gox  G.  G.  497)  bdows  that  the  mere  entry 
under  a  false  name  is  too  remote  to  support  a 
charge  of  attempting  to  obtain  goods  by  false 
pretences.  In  that  case  also  the  defendant 
actually  received  a  prize.  The  mere  intention  to 
commit  a  crime  is  not  criminal,  aud,  as  the 
prisoner  did  not  apply  for  the  prizes,  the  last  act 
necessary  to  complete  the  offence  is  wanting.  The 
conviction  is  bad  on  the  authority  of  Eeg.  v. 
EagUUm  (24  L.  J.  158,  H.  G.). 

Montague  Shearman  and  T.  Hollis  Walker,  for 
the  Grown,  were  not  called  upon  to  arg:ae. 

Mathbw,  J. — ^I  am  of  opinion  that  this  con- 
viction must  be  upheld.  It  is  contended  that  the 
case  reported  in  Gox  is  a  decision  to  the  contrary. 
But  in  that  case  the  Gommcn  Serjeant  had  to 
direct  the  jury,  and  he  directed  them  as  to 
what  in  his  opinion  was  the  meaning  of  what 
Stephen,  J.  thought.  With  that  conclusion  of 
tiie  Gommon  Serjeant  Lindley.  J.  differed,  and  I 
am  of  opinion  that  Lindley,  J.  was  right.  The 
question  is  purely  a  question  of  fact.  With 
what  intent  did  the  man  enter  his  name  P  What 
was  his  object  ?  Was  it  to  obtain  a  prize,  and 
was  that  object  too  remote  from  the  false  pretence  P 

(a)  Beported  b;  A.  A.  BxiavHi,  Eaq.,  BuTi(ter.«t-Law. 


Ho  reasonable  man  could  have  amy  donbt  on 
the  subject.  The  prisoner  represented  himself  as 
a  man  who  had  not  won  a  race,  and  he  was 
handicapped  in  accordanoe  with  that  representa- 
tion, whereas  he  had  in  fact  won  races.  It  was 
said  that  "  he  did  it  for  a  lark."  The  jury  had 
an  opportunity  of  expressing  their  opinion  on  the 
point.  It  was  also  said  that  winning  the  race 
was  due  to  bis  athletic  prowess ;  it  was,  however, 
also  due  to  the  false  pretence,  and  it  the  prisoner 
had  not  been  found  out  he  would  have  got  the 
money.  The  jury  found  that  the  pretence  was 
made  by  the  prisoner,  that  it  was  false,  and  that 
it  was  not  too  remote.  We  are  of  opinion  that 
the  conviction  must  1«  upheld. 

Lawbahce,  J. — ^I  concur. 

Weight,  J. — If  the  pritoner  had  merely  entered 
for  the  race  without  running,  the  prisoner  might 
have  had  a  defence  to  the  charge.  But  he  not  only 
entered,  but  ran  in  the  i-ace.  I  agree  that  we 
cannot  take  Beg,  v.  Larner  tuB  an  anutority. 

Kennedy  and  Dablino,  JJ.  concurred. 

Conviction  affirm^. 

Solicitor  for  the  Crown,  A.  L.  Bayner. 

Solicitor  for  the  prisoner.  Clinch,  Graveeend. 


Saturday,  July  28. 
(Before    Mathbw,    Lawbance,    Wright, 
Kennbdy,  and  Dabling,  JJ.) 
Rbo.  v.  Stbeeteb.  (a) 
Criminal  law — Receiving  stolen  goods — Receiving 
goods  stolen  by  a    wife  from  her  husband- 
Larceny  Act  (24  <!l  25  Viei.  c.  96), «.  91— Harried 
Women's  PropeHy  Act  1882  (46  Jt  46  Viet.  c.  75), 
«».  12, 16. 

A  married  woman  who  takes  the  goods  of  her 
husband  against  hi*  xoill  may  be  indicted  for 
larceny  because  of  the  provisions  of  the  Married 
Women's  Property  Act  1882,  ss.  12,  16.  But 
such  taking  is  not  larceny  at  common  law,  nor 
by  virtue  of  the  Larceny  Act  (24  &  25  Viet.  e.  96). 

A  receiver,  therefore,  of  goods  stolen  by  a  wife 
from  her  husband  is  not  guilty  of  felony,  for 
receiving  stolen  goods  is  made  penal  &y  24  <£-  25 
Vict.  e.  96,  s.  91,  only  where  the  stealing  amounts  to 
a  felony  at  common  law  or  by  virtue  of  that  Act. 

Beg.  V.  Smith  (22  X.  T.  Rep.  654 ;  11  Cox  C.  C. 
611  ,•  L.  Rep.  1  C.  C.  R.  ^)  followed. 

This  case,  stated  by  the  Ghairman  of  the  West 
Sussex  Quarter  Sessions  for  the  consideration  of 
the  court,  was  as  follows : — 

Ellen  Tiokner  and  William  Streeter  were  tried 
before  me  at  the  Midsummer  Quarter  SessionB 
for  West  Sussex  held  at  Horsham  on  Thursday, 
the  28th  June  1900,  for  larceny  in  a  dwelling- 
house  of  some  hoosehold  goods,  a  sewing  machine, 
and  272.  in  money.  A  count  for  receiving  in  the 
usual  form  was  added  to  the  indictment,  a  copy 
of  which  is  sent  herewith  for  reference. 

It  appeared  from  the  evidence  that  the  defen- 
dant Ellen  Tickner  was  living  with  her  husband 
James  Tickner,  to  whom  she  had  been  married 
twen^-six  or  twentr^-seven  years,  at  Stammerham, 
near  Borsham.  Tne  defendant  William  Streeter 
was  lodging  with  them. 

On  the  21st  April  1900  James  Tickner  turned 
Streeter  out  of   the  house.    On  the  11th  May 

(•)  Beported  by  A.  A,  Bitbvke,  E«q.,  BarriBteiHkt'Ijaw. 
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Ellen  Tiokner  packed  and  sent  by  the  carrier  to 
Horsham  two  boxes,  labelled  "  Streeter,  passenger 
to  Brighton,"  which  the  carrier  handed  to  Streeter 
at  Horsham  station.  Ellen  Tickner  shortly  after- 
wards left  her  husband's  house  while  he  was  at 
work,  and  joined  Streeter  at  Southwater  station 
on  the  line  to  Brighton.  Tfaey  were  subsequently 
living  together  as  man  and  wife  at  Famham. 
James  Tickner  after  bis  wife's  disappearance 
missed  the  money  and  goods  referred  to  in  the 
indictment,  and  gave  information  to  the  police 
which  led  to  the  arrest  of  the  prisoners. 

At  the  time  of  the  arrest  the  missing  goods 
were  found  in  the  boxes  which  EUen  Tickner  had 
sent  to  Streeter,  and  271.  in  money  was  found  in 
Streeter's  box,  the  key  of  which  was  found  in 
Ellen  Tickner's  purse. 

There  was  no  evidence  of  any  of  the  goods 
being  missed  before  Ellen  Tickner's  departure. 

At  the  close  of  the  case  for  the  prosecution 
counsel  for  Streeter  submitted  that  as  regards 
him  there  was  no  case  inasmuch  as  on  the  first 
count  there  was  no  evidence  against  him,  and 
upon  the  second  count  that,  even  if  it  were  proved 
that  Ellen  Tickner  had  committed  a  felony 
against  her  husband  under  the  provisions  of 
sects.  12  and  16  of  the  Married  Women's  Pro- 
perty Act  1882  (45  &  46  Vict.  o.  75)  by  taking 
away  his  goods,  yet  that  Streeter  oonld  not  be 
indicted  for  receiving  such  goods  knowing  them 
to  be  stolen  as  that  statute  had  not  made  such 
receiving  a  felony,  and  that  under  sect.  91  of  the 
Larceny  Act  1861  only  persons  who  received 
goods  the  stealing  of  which  amounted  to  a  felony 
either  at  common  law  or  under  the  provisions  of 
that  Act  could  be  indicted  as  receivei-s,  and  that, 
as  the  stealing  by  a  wife  of  goods  belonging  to 
her  hnsband  was  not  a  larceny  at  common  law  or 
under  the  Larceny  Act,  no  receiver  of  such  goods 
could  be  indicted  »>r  a  felony,  and  my  attention  was 
called  to  the  case  of  Beg.  v.  Smiih  (^  L.  T.  Rep. 
554 ;  11  Cox  C.  C.  511 ;  L.  Bep.  1  0.  0.  B.  266). 

I  determined  to  leave  the  case  to  the  jury,  but 
expressed  my  willingness  to  reserve  the  point  if 
necessarjr. 

After  hearing  evidence  on  behalf  of  the  prisoners, 
the  jury  found  the  prisoner  Ellen  Tickner  guilty 
upon  the  first  count,  and  the  prisoner  William 
Streeter  not  guilty  on  the  first  count,  and  guilty 
on  the  second  count. 

Ellen  Tickner  was  sentenced  to  six  months' 
imprisonment  in  the  second  division,  and  Streeter, 
upon  application  being  made  by  his  counsel  for  a 
case  to  be  stated,  was  liberated  on  bail. 

The  question  for  the  decision  of  this  honourable 
court  is  whether  upon  the  facts  set  out  above 
Streeter  could  be  indicted  for   receiving  goods 
stolen  by  Ellen  Tickner  from  her  husband. 
BoBT.  Ht.  Hubbt, 
Chairman  of  West  Sussex  Quarter  Sessions. 

Raven  for  the  prisoner. — The  conviction  is  bad. 
A  conviction  for  receiving  stolen  goods  cannot  be 
sustained  unless  the  stealing  was  a  felony  at 
common  law  or  by  virtue  of  the  provisions  of  the 
Larceny  Act  (24  &  26  Vict.  c.  96).  A  wife  could 
not  until  the  passing  of  the  Married  Women's 
Property  Act  1882  (45  &  46  Vict.  c.  75),  ss.  12, 16, 
commit  larc»ny  of  her  husband's  goods : 

^g.  V.  Kenny,  36  L.  T.  Bep.  36  ;  16  Cox  C.  C.  397; 
2  Q  B.  Div.  307. 

As  the  8te«liDg  in  this  case  was  stealing  only 
Vol.  LXXXra.,  2139. 


because  of  the  provisions  of  the  Married  Women's 
Property  Act  1882,  there  can  be  no  felonious 
receiving.  The  case  of  Beg.  v.  Bmith  {sup.)  is 
analogoas. 

Qraham  Campbell  for  the  Crown. — Beg.  v. 
Smith  is  bad  law.  It  is  described  iu  Stephen's 
Digest  of  the  Criminal  Law  (5th  edit.,  p.  MO)  by 
Stephen,  J.  as  "  an  instructive  but  unfortunate 
decision."  The  court  will  overrule  a  case  which 
is  no  longer  law.  An  instance  is  Beg.  v.  Broton 
(61  L.  T.  Bep.  594;  16  Cox  C.  C.  715;  24  Q.  B. 
Div.  357),  in  which  case  the  court  overruled  Beg. 
V.  CoUins  (L.  &  C.  471). 

Mathew,  J. — This  case  is  concluded  by  Beg- 
y.  Bmith.  There  were  formerly  two  cases  in 
which  an  indictment  for  larceny  would  not  lie ; 
one  was  the  case  in  which  a  wife  stole  from  her 
husband,  and  the  other  the  case  in  which  a  partner 
stole  partnership  property.  These  defects  in  the 
law  were  oorrected  by  two  enactments.  The 
partner  who  stole  was  made  responsible  by 
31  &  32  Vict.  c.  116,  s.  1,  and  the  wife  was  made 
responsible  by  the  Married  Women's  Property  Act 
1882  (45  &  46  Vict.  c.  75),  s.  16.  We  must  turn 
to  the  Act  under  which  receiving  stolen  goods  was 
made  criminal.  The  Larceny  Act  (24  £  25  Vict. 
o.  96),  8.  91,  enacts  that  whosoever  shall  receive 
any  chattel,  &c.,  the  stealing  of  which  "shall 
amount  to  a  felony  either  at  common  law  or  by 
virtue  of  this  Act,"  shall  be  guilty  of  felony. 
Now,  this  stealing  was  not  felony  at  common  law 
nor  by  virtue  of  the  Larceny  Act.  The  case  of 
Beg.  v.  Smith  was  the  case  of  a  partner  stealing 
partnership  property.  It  was  held  that  an  indict- 
ment would  not  lie  against  a  receiver,  and  in  this 
case  the  decision  must  be  the  same. 

Lawkance,  Wbioht,  Kennedy,  and  Dab- 
UNO,  JJ^.  concurred.  '  Cmviction  quashed. 

Solicitors  for  the  Grown,  Preeton,  Slow,  and 
Preston,  for  Bawlieon  and  Butler,  Horsham. 

Solicitors  for  the  defendant,  Briggs-Boche, 
Sawyer,  and  Co.,  for  Buokwell  and  Berkeley, 
Brighton. 


I^ouse  of  ILortJS. 

July  20,  23,  and  Aug.  6. 
(Before    the   Lobd    CbancblIjOB    (Halsbury). 
Lords     Davbt,     James     of      Hbbefobd, 
Bbampton,  and  Bobebtson.) 

Walter  v.  Lane,  (a) 
on  appeal  fbom  the  coitbt  of  appeal  in 

BNOLAND. 

Copyright — Verbatim  report  of  speech — Author — 
Copyright  Act  1842  (5  £  6  Ftct.  c.  45,  s.  2). 

A  reporter  who  has  taken  down  in  shorUuind  a 
verbatim  report  of  a  speech  is  the  "  author  "  of 
such  report  within  the  meaning  of  the  Copyright 
Act  1842,  and  has  a  copyright  in  it  which  is 
capable  of  assignment.  Neither  literary  merit 
nor  originality  are  necessary  for  a  copyright. 

Judgment  of  the  Court  of  Appeal  reversed.  Lord 
Bobertson  dissenting. 

This  was  an  appeal  from  a  jnd^ent  of  the  Court 
of  Appeal  (Lindley,  M.B.,  Sir  P.  Jeune^  and 
Bomer,  L.J.),  reported  iu  81  L.  T.  Bep.  ^5; 

(a)  Reported  by  C.  £.  Uildkh,  Eeq.,  BarrisleiHtt-Latr. 
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<1899)  2  Gh.  749),  who  had  reversed  a,  jadgment  of 
North,  J.,  reported  in  81  L.  T.  Rep.  217. 

The  action  waa  brought  by  the  appellants,  who 
were  the  proprietors  of  the  Times  newspaper,  to 
restrain  the  respondent  from  publishing  in  book 
form  speeches  of  Lord  Rosebery  delivered  upon 
various  occasions,  which  speeches,  it  was  admitted, 
were  taken  without  alteration  from  verbatim 
reports  taken  down  in  shorthand  by  reporters 
employed  by  the  appellants  for  that  ^arpoee, 
and  afterwards  published  by  them  in  their  news- 
paper. 

It  waa  admitted  that  the  respondent  had  taken 
the  speeches,  without  the  knowledge  or  consent 
of  the  appellants,  from  the  reports  which  appeared 
in  the  TiTnes  : 

That  Lord  Bosebery  had  taken  no  steps  to 
retain  his  own  copyright  in  the  speeches : 

That  if  the  reporters  were  the  "  authors " 
within  the  meaning  of  the  Copyright  Act  1842, 
they  had  validly  assigned  their  copyright  in  the 
reports  to  the  appellants. 

North,  J.  granted  the  inj  auction  as  prayed,  but 
his  judgment  was  reversed,  as  above  mentioned, 
<m  the  ground  that  a  reporter  who  merely  repro- 
duced a  verbatim  report  of  the  speech  of  another 
j>erson  was  not  the  "author"  of  it,  within  the 
meaning  of  the  Copyright  Act  1842. 

The  plaintiffs  appealed. 

/.  Walton,  Q.C.  and  MaeSwinney  (ff.  Terrell, 
■Q,.C.  with  them)  appeared  for  the  appellants,  and 
argued  that  the  sole  question  was  whether  these 
reports  were  "  a  book  "  within  the  meaning  of  the 
Copyright  Act  1842  (5  &  6  Vict.  c.  45)  and 
whether  the  reporter  was  "  the  author."  By 
-sect.  2  of  the  Act,  a  "  book  "  includes  a  "  sheet  of 
letterpress  .  .  .  separately  published,"  which 
would  include  a  newspaper.  The  real  (yaestion  is 
the  meaning  of  the  word  "  author."  The  respon- 
dent relies  on  the  word  "composed"  used  in 
sect.  18.  Caird  v.  Sime  (57  L.  T.  Eep.  634 ;  12 
App.  Cas.  326),  was  a  case  of  copyright  at  common 
law.  A  lecturer  was  held  not  to  have  published 
his  lectures  to  the  pupils  in  his  class.  It  is 
common  ground  that  in  this  case  Lord  Bosebery 
took  no  steps  to  protect  or  secure  his  own 
ri^ht  in  bis  speeches.  This  case  comes  exactly 
within  the  decision  in  tiie  Directory  case  (Kelly  v. 
Morris,  14  L.  T.  B«p.  222 ;  L.  Rep.  1  Eq.  697). 
A  reporter  who  takes  down  a  speaker's  words  has 
as  much  right  to  protection  as  a  man  who  com- 
piles a  directory.  There  is  no  necessity  that 
there  shall  be  any  literary  merit  or  invention  to 
secure  copyright.  See  the  case  of  Lamb  v.  Evans 
<68  L.  T.  Rep.  131 ;  (1893)  1  Oh.  218),  where  the 
Oourt  of  Appeal  held  that  there  might  be  copy- 
right in  a  sheet  of  advertisements.  Lindiey,  L.J. 
was  a  party  to  that  judgment.  There  would  be 
«opyrignt  in  the  record  of  a  conversation  pro- 
duced by  a  phonograph.  The  word  "compose" 
does  not  imply  originality.  The  well-known  book 
Grimm's  Fairy  Tales  consisted  of  notes  taken  of 
stories  told  by  word  of  mouth.  The  respondent's 
argument  involves  the  absurd  proposition  that,  if 
a  man  is  suf&ciently  skilful  to  reproduce  the 
exact  words  of  a  speakei-,  he  has  no  protection, 
but  he  is  protected  if  he  can  only  produce  the 
substance  of  the  speech.  The  copyright  is  in  the 
report,  not  in  the  speech.  Of  course  there  may 
be  more  than  one  copyright  in  various  reports  of 
the  same  speech,  but  that  is  inevitable,  as  in  the 


case  of  different  directories  for  the  same  district. 
In  the  judgment  of  the  Court  of  Appeal  there  is  a 
confusion  as  to  the  word  "  author. '  Lord  Roee- 
beiy  was  tiio  author  of  the  speech,  but  not  of  the 
report.  Lindiey,  M.R.  said  that  the  Act  was 
passed  to  protect  authors,  not  reporters.  [The 
LosD  Ghancellob. — That  is  a  summary  way  of 
disposing  of  it.  The  words  of  the  Act  make  no 
sncn  distinction.]  The  Court  of  Appeal  assume 
throughout  that  there  must  be  some  literary 
merit  or  originality,  but  there  is  no  warrant  for 
that  assumption  in  the  Act.  A  plan  is  protected 
by  the  Act,  and  there  is  no  originality  in  it.  Two 
well-drawn  plans  of  the  same  place  must  be 
identical.  The  cases  of  road-books  and  directories 
show  that  literary  merit  is  not  necessary.  In 
Caird  v.  Sime  there  was  a  breach  of  good  faith. 
[Lord  Davey. — But  in  that  case  the  reporter 
might  have  had  protection  against  anyone  but 
Mr.  Caird.]  In  this  case  that  consideration  does 
not  arise,  lor  Lord  Rosebery  does  not  claim  any 
right  in  himself. 

BirreU,  Q.C.  and  Serutton,  for  the  respondent, 
contended  that  the  word  "author"  could  not 
apply  to  a  verbatim  reporter.  In  a  collection  of 
poetry  such  as  the  Golden  Treasury  the  com- 
piler exercises  taste  in  making  the  selections, 
which  involve  i-esearch  and  wide  reading.  So  also 
a  law  reporter  has  need  of  legal  knowledge  and 
skill  in  preparing  the  report  of  a  judgment.  But 
here  there  is  a  mere  mechanical  reproduction  of 
the  speaker's  words.  A  bare  reproduction  from, 
dictation  is  not  within  the  contemplation  of  the 
statute.  There  is  no  copyright  in  anything  in 
the  composition  of  which  there  is  no  independent 
labour.  A  mere  catalogue  cannot  be  the  subject 
of  copyright.  A  directory  involves  skill  in 
the  arrangement.  The  collection  of  the  infor- 
mation for  it  involves  original  research  and 
labour.  Here  there  was  no  independent  labour 
in  revisii^;  or  editing.  A  mistaken  quotation  in 
the  speech  was  reproduced  in  the  report.  An 
abridgment  is  entitled  to  copyright,  but  an 
imperfect  report  is  different.  See 
Dickens  v.  £««,  8  Jar.  183. 

The'  object  of  the  Copyright  Acts  was  the 
encouragement  of  learning  and  the  production  of 
literature  of  lasting  benefit  to  the  world.  [The 
Lord  Chancblloe  referred  to  Jefferys  v.  Boosey 
(4  H.  L.  C.  815).]  The  criterion  is  the  presence 
or  absence  of  the  element  of  literary  composi- 
tion, which  involves  selection  and  rejection,  not 
a  mere  slavish  reproduction.  To  write  from 
dictation  is  not  to  "compose."  There  cannot 
be  two  authors.  Lord  Rosebeiy  was  the  author 
of  these  speeches.  See  also  WaMer  v.  Howe  (44 
L.  T.  Rep.  727 ;  17  Ch.  Div.  708),  per  Jessel,  M.R , 
as  to  copyright  in  a  newspaper.  Nottage  v. 
Jackson  (49  L.  T.  Rep.  339 ;  11  Q.  B.  Div.  627) 
decided  that  there  was  copyright  in  a  photograph 
because  the  photographer  exercised  skill  in  the 
arrangement  and  position  of  the  sitter.  Origi- 
nality is  necessary : 

Hogg  V.  Kirby,  8  Vee.  215  ;  7  E.  E.  30  ; 

JarroTd  v.  Bmlston,  3  K.  &  J.  708  ; 

Butteruorth  v.  Robinson,  5  Yea.  709  ; 

Sweet  V.  Benning,  16  C.  B.  459  ; 

Sweet  T.  Maugham,  11  Sim.  51 ; 

Macklin  v.  Bichardton,  Antbl.  694. 
The  Act   does   not   define   "author,"    but   the 
accepted  meaning  is  the  "  originator,"  not  a  mere 
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transcriber.    In  5  &  6  Will.  4,  o.  65,  a  shorthand 
note  is  called  a  "  copy."     Lord  Boaebery  oonld 
easily  have  seonred  the  right  in  himself,  and  have 
destroyed  the  reporter's  daim.    See  aliso 
Carey  T.  Longman,  I  Ewt,  358;  6  B.  B.  285  ; 
LtOM  T.  Yvung  (1894)  A.  C.  335  ; 
Wyatt  T.  Barnard,  3  V.  &  B.  77 ;  13  B.  K.  141  ; 
IVa<Ie    AvaUiary    Company    t.     Jtiddletbonrngh 
Tradetnun't  Aitoeiation,  60  L.  T.  Bsp.  681 ;  40 
Cb.  DiT.  425; 
Boudeavlt  r.  Chatttrton,  35  L.  T.  Bep.  745 ;  5  Cb. 
Div.  267. 

North,  J.  referred  to  American  authorities.  [The 
LoBD  Ghaiicki<ix>b. — ^They  were  decisiMiH  on 
different  statutes  with  a  different  purpose.] 
See 

Chilton  V.  Prognu   Printing  Company,  72  L.  T. 
Bep.  442  ;  (1895)  2  Cb.  29. 

In  the  Directory  and  CataHogva  oases  the  author 
originated  new  statements,  so  in  reports  of 
cricket  matches.  In  CairA  v.  Bime  there  are  dicta 
in  the  respondent's  favour. 

MacSwinney  in  reply. — An  analogy  is  assumed 
between  patent  cases  and  oopyright  oases.  In  one 
case  originality  is  required,  but  not  in  the  other. 
Lord  Bosebery  was  not  the  "  author "  of  this 
sheet  of  letterpress.    See 

Itaple  T.  Junior  Army  and.  Navy  Storet,  47  L.  T- 
Bq>.  589  ;  21  Cb.  DiT.  369. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

Aug.  6.— Their  Lordships  gave  judgment  as 
follows : — 

The  LoBD  Ohancellob  (Halsbury).  —  My 
Lords:  I  should  very  much  regret  it  if  I 
were  compelled  to  come  to  the  conclusion  that 
the  state  of  the  law  permitted  one  man  to  make 
profit  out  of  and  to  appropriate  to  himself  the 
labour,  skill,  and  capital  of  another.  And  it  is 
not  denied  that  in  tnis  case  the  defendant  seeks 
to  appropriate  to  himself  what  has  been  produced 
hj  the  skill,  laboar,  and  capital  of  others.  In 
the  view  which  I  take  of  this  cace,  I  think  the  law 
strong  enough  to  restrain  what,  to  my  mind, 
would  be  a  grievous  injustice.  The  law  which  I 
think  restrains  it  is  to  he  found  in  the  Copyright 
Aot,  and  that  Act  confers  what  it  calls  "  copy- 
right," which  means  the  right  to  multiply  copies, 
on  the  authors  of  books  hrst  published  in  this 
country.  That  the  pnblioation  in  question — 
namdy,  reports  of  Lord  Bosebery's  speeches — 
are  simply  copies  of  what  was  iirst  printed  in  the 
Time8  newspaper  is  not  denied.  And,  further,  it 
has  not  been,  and  caimot  be,  denied  that  they 
were  originally  as  in  the  Titaes  a  sheet  or  sheets 
of  letterpress,  and  came  within  the  definition  of 
the  Act  as  a  book.  The  speeches,  therefore,  and 
the  sheets  of  letterpress  in  which  they  were  con- 
tained were  books  first  published  in  this  country, 
and  I  confess  that  upon  looking  at  the  definition 
and  the  right  conferred,  I  am  wholly  unable  to 
discover  why  they  are  not  protected  by  the  statute 
from  being  pirated  by  unauthorised  persans.  The 
sole  ground,  as  I  understand  the  judgment  of  the 
Court  of  Appeal,  is  that  in  their  judgment  the 
producer  of  a  written  speech,  unlnss  he  is  the 
original  speaker,  cannot  be  an  author  withia  the 
meaning  of  the  Act.  It  seems  to  me  that  this 
argument  is  based  upon  a  narrow  and  misleading 
interpretation  of  the  word  "  author."  In  my 
view,  the  statute  w«8  not  meant  so  to  confine  it. 


and  I  do  not  understand  the  explanation  which 
the  Court  of  Appeal  gives  of  the  application  of 
the  word  "  author  "  to  such  pablioations  as  direa» 
tories.  Bed  Books,  maps,  &c.  I  observe  that  th» 
Court  of  Appeal  uses  the  word  "  analogy "  as- 
applicable  to  such  questions.  To  my  mind  ther» 
is  no  analogy  at  all.  If  the  maker  of  a  directory. 
Bed  Book,  or  map  is  an  author,  one  has  to  analyse 
what  in  such  cases  is  the  distinction  between  the 
author  as  thus  referred  to  and  the  author  of  » 
spoken  speech.  The  language  of  the  Court  of 
Appeal  is:  "Each  man  who  himself  makes  ^ 
directory,  &c.,  and  publishes  it  is  the  author  of 
what  he  publishes.  The  reporter  of  a  speech  is. 
not."  With  great  respect  to  the  Court  of  Appeal^ 
this  is  allegation,  not  argument.  The  judgment' 
goes  on  to  say  that  "  the  distinction  is  all-impor- 
tant," but  it  does  not  explain  what  the  dis- 
tinction is.  For  my  own  part,  I  am  unable- 
to  discover  it.  A  man  goes  along  a  street, 
collects  the  names,  addresses,  and  ocoupa- 
tion  of  each  dweller  therein.  What  is  the- 
original  composition  of  which,  according  to  the- 
Court  of  Appeal,  he  is  the  author  P  The  name  of 
the  Bti-eeti'  The  numbers  of  the  street  f  The 
names  of  the  dwellers  in  the  several  houses  P 
What  is  the  distinction  which  the  Court  of  Appeal 
makes  in  giving  copyright  to  the  result  of  thi» 
labour  when  reduced  into  writing  ?  What  is  it 
that  makes  it  an  original  composition  P  But- 
further — Where  do  the  words  "  original  composi- 
tion" come  from?  If  the  producer  of  such  a- 
book  can  be  an  author  within  the  meaning  of  th» 
Act,  I  am  unable  to  understand  why  the  labour  of 
reproducing  spoken  words  in  writing  or  print,  and 
firat  publishing  it  as  a  book,  does  not  make  the 
person  who  has  so  acted  as  much  an  author  as  the 
person  who  writes  down  the  names  and  addresses 
of  the  persons  who  live  in  a  particular  street.  I 
observe  that  the  Court  of  Appeal  introduces  the 
words  "ori^nal  composition"  as  if  those  were 
the  words  of  the'  statute ;  and,  at  another  part  of 
the  judgment,  it  is  said  that—"  The  report  and 
the  speech  reported  are,  no  doubt,  different  things, 
bat  the  printer  or  publisher  of  the  report  is  not 
the  '  author '  of  the  speech  reported,  which  is  th» 
only  thing  which  gives  any  value  or  interest  to 
the  report."  The  sentence  is  a  little  difficult  to 
construe,  but,  as  I  understand  it,  it  means  to 
convey  that  the  thing  to  which  the  statute  gives 
protection  must  be  of  some  value  or  interest, 
Again,  I  am  compelled  to  point  out  that  such 
words  are  not  to  be  found  in  the  statute.  Th» 
producer  of  this  written  composition  is,  to  my 
mind,  the  person  who  is  the  author  of  the  book 
within  the  meaning  of  the  statute ;  and,  as  I  have 
pointed  out,  the  words  "  original  composer  "  are 
not  to  be  found  in  the  statute  ;  and,  as  I  under- 
stand it,  the  judgment  of  the  Court  of  Appeal  is 
entii-ely  based  on  the  thing  protected  being  an 
original  composition  in  the  sense  that  the  person 
who  claims  the  protection  of  the  statute  must 
not  have  obtained  his  words  or  ideas  from  some- 
body else,  but  must  be  himself  an  original  author 
in  the  sense  in  which  that  word  is  generally  used 
in  respect  of  literary  composition.  I  have  been 
anxious  to  confine  my  views  at  present  simply  to 
the  words  of  the  btatute,  because  it  appears  to 
me  that  when  once  this  thing,  in  respect  of  which 
the  controversy  has  arisen,  comes  within  the  lan- 
guage of  the  statute,  it  lies  on  those  who  deny  the 
existence  of  the  right  to  show  why  the  protection 
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of  the  statute  does  not  apply.  As  I  have  pointed 
out,  the  judgment  of  the  Court  of  Appeal  rests 
solely  on  the  use  of  the  vord  "  author,"  and  I 
oannot  help  thinking  that  some  confusion  has 
heen  created  between  two  different  things :  one 
the  proprietary  right  of  every  man  in  ms  own 
literary  composition  and  the  other  the  copyright 
— that  is  to  say,  the  exclusive  privilege  of  making 
copies  created  by  the  statute.  If  the  question 
here  were  whether  there  was  the  right  to  publish 
at  all  a  speech  made  by  some  one  who  did  not 
himself  publish  it,  questions  like  tiiose  deter- 
mined in  this  House  in  Caird  v.  Sinie  (57  L.  T. 
Rep.  634 ;  12  App.  Gas.  326)  might  arise.  Whether 
the  speech  was  delivered  so  as  to  give  it  to  all  the 
world  and  to  prevent  the  original  author  of  it 
from  restraining  its  publication,  is  a  question 
with  which  your  Lordsnips  have  here  no  concern. 
Lord  Rosebery  is  not  here  complaining  of  the 
publication  of  it,  nor  claiming  any  proprietary 
right  in  the  speeches  as  delivered.  The  question 
here  is  solely  whether  this  book  (to  use  the  lan- 
guage of  the  statute),  printed  and  published  and 
existing  as  a  book  for  the  first  time,  can  be  copied 
by  some  one  else  than  the  producers  of  ic  (I 
avoid  the  use  of  the  word  "  author "),  by  those 
who  have  not  produced  it  themselves,  but  have 
simply  copied  tnat  which  others  have  laboured  to 
create  by  their  own  skill  and  expenditure.  I 
cannot  help  thinking  tbat  underlying  the  argu- 
ment which  has  b^n  addressed  to  us  there  is 
something  of  the  contention  which  was  boldly 
made  nearly  half  a  century  ago  in  the  case  of 
McLean  v.  Moody  in  the  Coart  of  Session  where 
— relying  on  the  preamble — the  advocate  argued 
that  the  object  of  the  statute  of  Victoria  was  to 
encourage  literary  merit ;  that  the  intellectual 
labour  constituting  authorship  was  alone  thereby 
protected,  and  that  there  could  be  no  authorship 
without  an  author.  Lord  Deas  refused  to  accept 
such  an  argument,  and  expressed  the  opinion  that 
the  Act  did  not  confine  the  privilege  to  cases  in 
which  there  was  a  known  author :  (20  Ut.  Sess. 
Gas.  2nd  series,  1154).  fiut  it  appears  to  me  that, 
although  it  may  be  true  that  a  preamble  may  be  a 
guide  to  the  general  objects  of  the  statute,  it 
undoubtedly  can  neither  restrict  nor  limit  express 
enactment.  And  though  I  think  that  in  these 
compositions  there  is  literary  merit  and  intellec- 
tual labour,  yet  the  statute  seems  to  me  to  require 
neither  of  these — nor  even  originality  in  thonght. 
It  is  admitted  apparently  by  the  Court  of  Appeal 
(and  indeed  insisted  on  as  part  of  the  reasons  for 
their  judgment)  that  the  owner  of  an  unpublished 
manuscript,  although  not  the  author  of  it,  ac- 

? aires  copyright  in  it  by  first  publishing  it.  And 
observe  that  it  is  said  that  Lord  Rosebery  had 
no  copyright  in  his  speech,  and,  although  he  could 
have  acquired  copyright  in  it  by  putting  it  into 
writing  and  printing  and  publishing  it,  he  did 
not  do  so.  Here  again  the  implied  proposi- 
tion is  that  the  only  person  who  could  gain 
copyright  in  his  speech  is  the  person  who  spoke 
it,  and  that  the  word  "original"  must  by  con- 
struction, be  read  into  the  statute  —  that  the 
true  analogy  is  the  "  true  and  first  inventor "  of 
the  Patent  Laws.  I  think  the  analogy  a  false 
one.  I  do  not  find  the  word  "  origioal ''  in  the 
statute,  or  any  word  which  importe  it  as  a  con- 
dition precedent  or  makes  originality  of  thought 
or  idea  necessary  to  the  right.  But  if  the  analogy 
were  strictly  pursued,  I  think  that  it  would  not 


be  favourable  to  the  defendant.  An  importer  of 
a  foreini  invention  is,  for  the  purpose  of  the 
Patent  Laws,  an  inventor,  and,  asLoni  Brougham 
said  in  Be  Berry's  Patent  (7  Moo.  P.  0.  187),  there 
were  "  two  species  of  pnbUo  benefactors — the  one 
those  who  bienefit  the  public  by  their  ingenoity, 
industry,  and  science  and  invention  and  persoiuj 
capabihty ;  the  other  those  who  benefit  the  public 
without  any  ingenuity  or  invention  of  their  own 
by  the  appropriation  of  the  results  of  foreign 
inventions.  Now,  the  latter  is  a  benefit  to  wo 
public  incontestably,  and  therefore  they  render 
themselves  entitled  to  be  put  upon  somewhat,  if 
not  entirely  the  same,  footing  as  inventors."  I 
might  paraphrase  Lord  Brougham's  language  by 
asking  whether  those  who  preserve  the  memory 
of  sp<»en  words  which  are  assumed  to  be  of  value 
to  uie  public  are  not  entitled  to  the  analogous 
merit  which  Lord  Brougham  attributes  to  the 
importer  of  foreign  inventions.  If  I  have  not 
insisted  upon  the  skill  and  accuracy  of  those  who 
produce  in  writing  or  print  spoken  words,  it  is 
not  because  I  think  the  less  of  uiose  qualities,  but 
because,  as  I  have  endeavoured  to  point  out,  nmther 
the  one  nor  the  other  is  a  condition  precedent  to 
the  right  created  by  the  statute.  That  right,  in 
my  view,  is  given  by  the  statute  to  the  first  pro- 
ducer of  a  book,  whether  that  book  be  wise  or 
foolish,  accurate  or  inaccnrate,  of  literary  merit 
or  of  no  merit  whatever.  I  must  notice  one  sap- 
posed  difficulty  in  this  view,  very  persistently 
urged  at  the  Bar.  It  is  said  that  in  the  view 
which  J  have  euggested  there  would  be  as  many 
copyrights  as  reporters.  I  do  not  see  the  diffi- 
culty. Each  reporter  is  entitled  to  report,  and 
each  undoubtedly  would  have  a  oopyrignt  in  his 
own  published  report  But  where  is  the  diffi- 
culty :'  Suppose  a  favourite  view ;  a  dozen  artists 
take  each  independently  his  own  representation 
of  it;  is  there  any  reason  why  each  should  not 
have  his  o?m  copyright  P — or  even  a  photograph, 
where  each  photograph  taken  from  the  same 
point  and,  in  the  same  state  of  the  light,  would 
be  identical  in  all  respects.  There  is,  of  course, 
no  copyright  in  the  view  itself ;  but  in  the  sup- 
posed picture  or  photograph  there  is.  And  in  truth 
there  is  a  conf  uaion  of  thought  between  the  diffi- 
culty of  proof  of  the  piracy  and  the  existence  of 
piracy.  Here,  as  I  have  said  before,  no  such 
difficulty  arises,  since  it  is  admitted  that  the 
report  of  these  speeches  is  not  the  result  of 
independent  labour,  but  is  taken  from  the  Timet. 
I  think  that  the  judgment  of  North,  J.  was  right, 
and  that  the  only  answer  sought  to  be  given  to  it 
by  the  Court  of  Appeal  was  the  restricted 
use  of  the  word  "author,"  with  which  I  have 
endeavoured  to  deal.  I  therefore  move  your 
Lordships  that  the  judgment  of  the  Court  of 
Appeal  be  reversed  with  costs,  and  the  judgment 
of  North,  J.  restored. 

Lord  Davbt. — My  Lords :  The  question  on 
this  appeal  is  whetner  the  proprietors  of  the 
THmes,  oy  assignment  from  their  reporter,  are 
entitled  to  copyright  in  the  reports  published  in 
their  newspaper  of  certain  speeches  delivered  by 
Lord  Rosebery  on  public  occasions.  Copy- 
right is  the  right  of  multiplying  copies  of 
a  published  writing.  There  is  no  copyright 
in  a  speech  although  delivered  on  a  public 
occasion,  and,  on  the  other  hand,  there  is 
no  copyright  under  the  statute  in  a  pieoe  of 
writing  until  it  has  been  published.     There  may, 
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indeed,  be  a  common  law  proprietary  ri^ht  in 
a  speech  or  lectnre.  In  Caira  y.  Sime  (u&t  tup.) 
Ix)rd  Wataon  said :  "  The  author  of  a  lecture  on 
Hioral  philosophy  or  of  any  original  composition 
retains  a  right  of  property  in  his  work  which 
entitles  him  to  prevent  its  publication  by  others 
onto  it  has  with  his  consent  been  communicated  to 
tihe  public."  It  is  not  disputed  in  the  present 
43ase  that  the  thoughts  and  words  of  Lord  Bose- 
bery's  speeches  were  communicated  by  him  to 
the  public,  and  no  question  is  raised  as  to  the 
existence  of  any  right  in  the  orator.  This  case 
raises  only  a  question  of  statutory  copyright  in 
tihe  Timet  report,  and  must  be  decided  on  the  pro- 
visions of  the  Copyright  Act,  5  &  6  Vict.  c.  45. 
Now,  what  has  the  respondent  done?  He 
haa  admittedly  copied  and  republished  for 
his  own  profit  certain  sheets  of  letterpress 
fonning  part  of  the  Timet  newspaper.  A  sheet  of 
ietterpress  is  a  book  within  the  meaning  of  the  Act ; 
and,  notwithstandingthe  decision  of  Malins,  V.C. 
in  Cox  T.  Land  and  Water  Journal  Company  (21 
ii.  T.  Bep.  348;  L.  Bep.  9  Eq.  324),  I  have  no  doubt 
that  a  newspaper  is  within  the  Act.  In  Walter  t. 
Hotoe  (44  L.  T.  Bep.  727 ;  17  Ch.  Div.  708)  Jessel, 
M.B.  differed  from  the  Vice-Chancellor,  and  his 
decision  has  since  been  followed.  Primd  faeie, 
therefore,  the  respondent  has  infringed  the  appel- 
iants'  copyright  in  their  newspaper.  His  defence 
IS  that  the  appellants  have  no  copyright  in  this 
portion  of  their  published  work  because  it  was 
«ompiled  from,  or  consisted  only,  of  matters  which 
were  pablici  jurit.  They  say  that  Lord  Kosebery 
was  the  author  of  his  speech,  and  gave  it  to  the 
world  for  any  to  reproduce  who  would,  and  that 
Bobody,  therefore,  can  claim  to  be  the  "  author  " 
within  the  meaning  of  the  Act,  of  a  report  of  his 
speech.  The  reporter,  they  say  (with  a  pardonable 
jingle)  is  the  reproducer  and  not  the  producer 
of  the  speech.  That  is  true  in  a  sense ;  and,  if 
ihe  Timet  were  claiming  a  property  in  the  speech 
itself  and  seeking  to  prevent  anybody  else  from 
publishing  any  other  report  of  it,  the  argument 
would  be  cogent.  But  the  appellants'  claim  is  of 
a  more  modest  description.  They  seek  only  to 
prevent  the  respondent  from  multiplying  copies 
of  their  own  report  of  the  speech  and  availing 
himself  for  his  own  profit  of  the  skill,  labour, 
and  expense  by  means  of  which  that  report  was 
produced  and  published.  But  for  the  fact  that 
the  Court  of  Appeal  thought  differently  and  one 
of  yonr  Lordships  agrees  with  the  leai-ned  judges, 
I  should  Sdy  that  there  is  no  answer  to  this  claim. 
In  my  opinion  the  reporter  is  the  author  of  his 
own  report.  He  it  was  who  brought  into  existence 
in  the  form  of  a  writing  the  piece  of  letterpress 
which  the  respondent  has  copied.  I  tbink  aUo 
that  he,  and  he  alone,  composed  his  report.  The 
materials  for  his  composition  were  his  notes  which 
were  his  own  property  aided  to  some  extent  by 
his  memory  and  trained  judgment.  Owing  to  the 
perfection  which  the  art  of  shorthand  writing  has 
attained  in  recent  years,  memory  and  judgment 
bear  a  less  imporUnt  part  in  the  composition 
of  a  report  of  a  speech  than  was  formerly  the 
case.  But  the  question  whether  the  composer 
has  copyright  in  bis  report  does  not  seem  to  me 
(o  depend  ( n,  or  to  vary  inversely  as,  bis  skill  in 
stenography.  Nor,  as  it  appears  to  me,  does  the 
fact  that  tbe  subject  matter  of  the  import  had 
been  made  public  property,  or  that  no  originality 
or  literary  skill  was  demanded  for  the  compo- 


'  sition  of  the  report,  have  anything  to  do  with 
the  matter.  Again,  it  is  said  that  tbe  lucidity  of 
diction  and  perfection  of  expression  which  charac- 
terise the  eminent  person  named  made  an  exact 
reproduction  of  his  words  a  comparatively  easy 
and  almost  mechanical  task.  But  is  it  argued 
that  the  reporter  of  the  hesitating,  half- completed 
utterances  of  an  inferior  speaker  might  have 
copyright  though  the  reporter  of  Lord  Bosebery 
may  not  ?  Or  does  the  question  of  copyright  in 
the  report  depend  on  the  clearness  of  thought  and 
speech  of  the  orator  P  In  my  opinion,  the  (ques- 
tion must  lie  decided  on  general  considerations, 
and  not  on  any  grounds  which  are  personal 
either  to  the  orator  or  to  the  reporter.  Copyright 
has  nothing  to  do  with  the  originality  or  literary 
merits  of  the  author  or  composer.  It  may  exist 
in  the  information  given  by  a  street  directory  (feZIy 
▼.  Morris,  14  L.  T.  Bep.  222 ;  L.  Bep.  1  Eq.  697), 
or  by  a  list  of  deeds  of  arrangement  {(Jaie  v.  Devon 
and  Exeter  Constitutional  Newspaper  Company  (60 
L.  T.  Bep.  672 ;  40  Oh.  Div.  500),  or  in  a  list  of 
advertisements  (Lamb  v.  Evans,  68  L.  T.  Bep. 
131;  (1893)  1  Cb.  218).  I  think  those  cases 
right,  and  the  principle  on  which  they  proceed 
d^ectly  applicable  to  the  present  case.  It  was 
of  course  open  to  any  other  reporter  to  compose 
his  own  report  of  Lord  Bosebery's  speech,  and 
to  any  other  newspaper  or  book  to  pablish  that 
'report^  but  it  is  a  soxmd  principle  that  a  man 
shall  not  avail  himself  of  another's  skill,  labour, 
and  expense  by  copying  the  written  product 
thereof.  To  quote  the  Itmgn^e  of  North,  J.  in 
another  case,  "For  the  purposes  of  their  own 
profit  they  desire  to  reap  where  they  have  not 
sown,  and  to  take  advantage  of  the  labour  and 
expenditure  of  the  plaintiffs  in  procuring  news, 
for  the  purpose  of  saving  labour  and  expense 
to  themselves:  (Walter  v.  Steinkopff,  67  L.  T. 
Bep.  184;  (1892)  3  Ch.  489).  For  these  reasons 
I  agree  with  my  noble  and  learned  friend  in 
thinking  that  the  judgment  of  the  Court  of 
Appeal  should  be  reversed,  and  that  of  North,  J. 
restored. 

Lord  Jambs  of  Hbrefobd. — My  Lords:  In 
tiiis  case  the  appellants  as  plaintiffs  in  the  suit 
allege  that  they  are  entitled  to  the  copyright  in 
reports  which  appeared  in  the  Timet  newspaper 
of  certain  speeches  made  by  Lord  Bosebery,  and 
they  seek  to  restrain  the  respondent,  the  defen- 
dant in  the  suit,  from  publishing  such  reports. 
The  facts  upon  which  the  suit  is  founded  are  not 
in  dispute.  Lord  Bosebery's  speeches  being  of 
great  interest  to  tbe  public,  reportera  repre- 
senting different  journals  attended  meetings  to 
be  addressed  by  him,  and  took  down  the  words 
uttered  by  him.  It  may  be  taken  that  all 
reporters  did  their  best  to  report  Lord  Bosebery's 
words  accurately.  The  reports  of  these  speeches 
appearing  in  the  Timet  newspaper  seem  to  repre- 
sent a  high  degree  of  such  accuracy.  The  respon- 
dent has  copied  these  reports  verbatim  and 
reproduced  them.  For  the  purposes  of  this  case 
it  IS  admitted  that  the  intereste  of  the  proprietors 
of  the  Timet  newspaper  and  of  tbe  reporter  may 
be  regarded  as  one.  The  question  therefore  to  be 
decided  is  whether  there  is  any  copyright  in  the 
reports  of  speeches  made  in  public  with  the 
object  that  they  should  be  published?  The 
determination  of  this  question  depends  upon  the 
construction  to  be  placed  upon  the  provisions  of 
the  Copyright  Act  of  1842.    It  may  be  teken  that 
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tiie  matter  published  in  the  columns  of  a  news- 
paper is  a  book  within  seot.  2  of  that  Act,  bat  the 
plaintiffs  in  the  snit  have  to  establish  that  the 
pitmiietors  of  the  Times  or  the  reporter  are  the 
antnors   of   such   book  within  the  meaning  of 
seot.  3.    It  is  not  alleged,  and  it  cannot  be  said, 
i^t  there  is  any  copyright  in  the  speech  itself ; 
that  speech  was  created  by  the  tiionght  of  Lord 
Biosebery,  and  published  by  him  to  the  world 
when  he  spoke  it.    The  plaintiffs  do  not  claim 
copyright  in  the  speech  itself ;  bat,  as  stated  by 
Lindley,  M.B.  in  the  Goart  of  Appeal,  the  report 
at  the  speech  is  something  different  from  and 
beyond  the  speech ;  and  the  question  to  be  solved 
is  whether  this  difference  represents  a  something 
of  whioh  anyone  can  be  regarded  as  "  the  author" 
within  the  meaning  of  the  Copyright  Act.    While 
the  Act    supplies   no   definition   of   the   word 
"  author,"  and  while  it  may  be  difficult  for  any 
judicial  anthori^  to  give  a  positive  definition  of 
that  word,  certain  considerations  controlling  the 
meaning  of  it  seem  to  be  established.    A  mere 
oopyist  of  written  matter  is  not  an  author  within 
the  Act,  bat  a  translator  from  one  language  to 
another  would  be  so.    A  person  to  whom  words 
are  dictated  for  the  pniroose  of  being  written 
down  is  not  an  author.    He  is  the  mere  agent  or 
derk  of  the  person  dictating,  and  requires  to 
possess  no  art  beyond  that  of  knowing  how  to 
write.    The  person    dictating  takes  a  share  in 
seeing  that  the  person  writing  follows  the  dicta- 
tion, and  makes  it  his  care  to  give  time  for  the 
writing    to    be    made.    But  an    "author"   may 
come    into    existence    withoat    producing    any 
original  matter  of  bis  own.    Many  instances  of 
the  claim  to  authorship  withoat  the  production  of 
original  matter  have  1t«en  given  at  the  Bar.    The 
compilation  of  a  street  directory,  the  reports  of 
proceedings  in  courts  of  law,  and  the  tables  of  the 
times  of  ranning  of  certain  railway  trains  have 
been  held  to  bring  the  producers  within  the  word 
"  author,"  and  yet  in  one  sense  no  original  matter 
con  be  found  in  such  publications.    Still  there 
was  a  something  apart  from  originality  on  the 
one  hand  and  mere  mechanical  transcribing  on 
the  other,  which  entitled  those  who  gave  these 
works  to  the  world  to   be    regarded   as   their 
authors.    Now  what  is  it  that  a  reporter  does  ¥ 
Is  he  a  mere  scribe,  does  he  produce  original 
matter,  or  does  he  produce  the  something  which  I 
have  mentioned  which  entitles  him  to  be  regarded 
as  an  author  within  the  Act  ?    I  think  that  from 
a  general  point  of  view  a  reporter's  art  repre- 
sents  more  than  mere  transcribing    or  writing 
from  dictation.    To  follow  so  as  to  take  down  the 
words  of  an  ordinary,  and  certainly  of  a  rapid 
speaker,  is  an  art  requiring  considerable  training, 
and   does   not   come  within  the  knowledge  of 
ordinary    persons.    Even    amongst   professional 
reporters  many  different  degrees  of  skill  exist. 
Some  reporters  can  take  down   the  words  of  a 
speaker  nowever  rapidly  he  speaks,  others  less 
practised  or  proficient  cannot,  as   the  term   is, 
"  keep  up  with  "  the  rapid  speaker.    Apart  from 
the  deabng  with  the  rapidity  of  speech,  there  are 
some  reporters  whose   ears    and    thoughts  and 
hands  never  fail  them,  and  they  therSore  pro- 
duce   reports    of    complete    accuracy.      On   the 
other  hand,  reporters  less    skilled  may    be    so 
deficient  in  this  quality  of  accuracy  as  to  pro- 
dace  reports  which    certainly    tend  to   perturb 
the  speakers  whom  they  have  endeavoured  to 


report.  Thus  there  seems  to  be  a  _„ 
of  skill  in  one  class  of  reporters  over  the  other. 
Again,  one  reporter  may  possess  knowledge  aparfc' 
from  stenography  which  may  confer  upon  hiok 
the  power  of  producing  a  report  not  within  th& 
capability  of  another  of  the  same  calling.  Sup- 
posing a  speech  were  delivered  in  a  lang^uage' 
little  used,  such  as  Persian  or  Turkish,  cmly  a. 
Importer  acquainted  with  such  a  language  would 
be  able  to  report  it.  Does  the  work  resoltine 
from  such  special  knowledge  mean  nothingr 
The  proprietor  of  a  journal  may  have  paid  higUy 
for  ootabiing  a  special  report  of  this  almost  unre- 
portable  speech.  May  he  not  make  a  claim  for 
protection  against  a  rival  joumalitt  who  seeks  to 
make  equal  use  of  the  report  thus  obtained  H  It 
mar  also  be  that  the  report  has  been  obtained 
under  circnmstances  of  peculiar  difficulty  on  th& 
one  hand,  or  of  advanti^;eoaB  conditions  on  th» 
other.  Thus,  if  a  reporter  attended  a  meetine  of 
Anarchists  intended  to  be  secret  and  made  publici 
their  speeches,  or  if  in  former  times  a  man  had 
secreted  himself  in  one  of  the  Houses  of  Parlia- 
ment and  taken  down  the  words  of  difEerent 
speakers,  may  it  not  be  contended  that  the 
reporters  were  doing  something  more  than  merely 
transcribing  ?  After  taking  such  matters  as  those 
into  consideration,  I  have  after  some  doubt  com» 
to  the  conclusion  that  a  reporter  of  a  speeob 
under  the  conditions  existing  in  this  case  is  th» 
meritorious  producer  of  the  something  neoessaiy 
to  constitute  him  an  author  within  the  meaning; 
of  the  Copjright  Act  of  1842,  and  that,  therefore, 
the  jadgment  of  the  Court  of  Appeal  should  be- 
reversed. 

Lord  Bbahpton. — My  Lords:  The  only  sub- 
stantial question  in  this  case  is  whether  tii& 
reporters  who  famished  to  the  Times  the  manu- 
scripts containing  the  reports  of  Lord  Bosebery'a 
five  speeches  as  they  were  published  in  that 
journal  were  the  "  authors  "  of  those  manascript» 
within  the  meaning  of  the  Copyright  Act  1842 
(5  ■&  6  Vict.  c.  45).  If  they  were,  they  were  the 
authors  of  books  within  the  inteipretation  clause,, 
sect.  2,  and  as  such  they  would  have  been  entitled 
to  the  copyrights  thereof  under  sect  3,  but  for  the 
fact  that  such  copyrights  have  by  assignments, 
become  vested  in  the  appellants,  the  proprietors 
of  the  Times.  The  material  facts  which  have  led 
me  to  the  opinion  which  I  am  about  to  express, 
are  admitted,  and  may  be  very  briefly  stated.  On 
the  several  occasions  when  the  speeches  were 
delivered  reporters  for  the  Times  and  other  news- 
papers attended  by  invitation  to  enable  them  to- 
compose  and  write  for  publication  in  their  respec- 
tive journals  descriptive  articles  of  the  occurrences^ 
containing  full  and  accurate  reports  of  the 
speeches  as  they  were  delivered  from  the  lips  of 
the  speakers.  The  reporters  who  represented  the 
Times,  with  whom  alone  I  have  now  to  deal,  were 
undoubtedly  gentlemen  of  education,  great  ability, 
and  long  and  varied  experience  in  the  duties  of 
their  vocation.  They  wrote  the  descriptive  part» 
of  their  reports  from  personal  observation.  The 
speeches  they  took  down  in  shorthand,  word  for 
word,  transcribed  them  verbatim  in  longhand^ 
carefully  corrected  and  revised  and  punctuated 
them,  so  that  when  they  appeared  in  the  columns 
of  the  Times  they  might,  as  perfectly  as  printed 
words  could  do,  convey  to  the  readers  all  that  waa 
to  \>e  seen  or  beard  upon  those  occasions.  Froia 
these  reports  all  that  appeared  in  the  Times  waa 
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'first  published  to  the  world.  It  is  obvious  that 
the  preparation  of  them  involved  considerable 
intellectaal  skill  and  brain  labour,  beyond  the 
mere  mechanical  operation  of  writing.  That  the 
reports  so  published  were  "books  within  the 
meaning  of  the  Copyright  Act  is  undisputed ;  the 
^reat  contention  thro:]ghout  the  case  has  been 
•whethei'  the  reporters  were  the  "  authors "  of 
^em ;  for  unless  they  were  they  could  not 
Aoqoire  any  copyright  in  them,  the  3rd  section  of 
^e  Act  conferring  property  in  the  copyright  of 
A  book  only  upon  its  author  and  his  assigns. 
2forth,  J.,  before  whom  the  case  was  first  heard, 
iield  that,  although  the  reporter  had  no  property 
in  the  speeches,  he  was  entitled  to  copyright  in 
his  report  of  them.  The  Court  of  Appeal  reversed 
his  ruling,  and  in  a  considered  judgment  emphati- 
cally stated  that  mere  importers  are  clearly  not 
Authors  of  what  they  report,  that  the  Act  was 
jMssed  to  protect  "  authors  "  not  reporters,  that  a 
mere  publisher  of  another  man's  verbal  utter- 
.ances  cannot  acquire  a  copyright  as  the  author  of 
.such  publication ;  and  th^  held  "  that  in  order 
that  the  first  publisher  of  any  composition  may 
.acquire  the  copyright  in  it  he  must  be  the  author 
of  what  he  publishes,  or  he  must  derive  his  right 
io  publish  from  the  author  by  being  the  owner  of 
hia  manuscript,  or  in  some  other  way."  I  can 
£nd  nothin|;  in  the  Act  which  compels  me  to 
.assent  to  this  view.  A  speech  and  the  report  of 
dt  are  two  different  things,  and  the  author  of 
the  one  and  the  author  of  the  other  are  pre- 
«nmably  two  different  persons.  The  author  of  a 
-speech  is  the  author  of  language  orally  uttered  by 
himself.  The  author  of  a  re^rt  of  a  speech  is 
th»  author  of  a  writing  containing  the  substance, 
•or  the  words,  of  that  speech.  The  speech  must 
precede  the  report  of  it.  The  oral  speech  is  not 
«  "  book  " ;  the  written  report  is.  The  book  is 
■the  subject  of  copyright  under  sect.  8  and  the 
property  in  snch  copyright  in  a  book  is  in  its 
-autuor.  I  am  not  concerned  to-day  in  considering 
how  and  by  what  means  the  author  of  a  speech 
■can  acquire  the  copyright  and  may  preserve  for 
liimself  the  sole  right  to  publish  in  print,  or  in 
writing,  a  report  of  it ;  for  at  no  time  has  Lord 
fiosebery  either  by  word  or  action  indicated  any 
•deaxe  or  intention  to  do  so.  In  making  the 
.speeches  in  question  he  published  them  freely 
and  without  placing  any  restKunt  upon  those 
•who  heard  him  from  mucing  whatever  use  they 
oonld  lawfully  make  of  his  words  as  they  came 
from  his  month.  Of  course,  if  no  reporters  had 
been  present,  or  if,  though  present,  none  had 
taken  down  bis  lordship's  utterances,  those 
<itterance8  must  have  remained  unrecorded  and 
no  question  of  copyright  could  have  arisen,  for 
there  would  have  been  no  subject  of  copyright  in 
oxistence ;  bnt  let  me  suppose  that,  wongh 
nnieoorded  at  the  time,  one  of  the  hearers  with  a 
peculiarly  retentive  and  accurate  memory  had 
sometime  afterwards  from  that  unaided  memory 
written  a  correct  and  verbatim  report  of  the 
apeeches  :  would  he  not  have  been  the  author  of 
that  report,  and  might  he  not  have  claimed  the 
oopyright  in  it,  the  product  of  his  own  mental 
-effort  of  memory  P  Or  suppose  that  the  speaker 
iiad  before  delivering  bis  speech  composed  and 
•written  out  what  he  intended  to  say,  and  in 
<^)eaking,  refreshing  his  memory  as  to  his  inten- 
tions by  that  which  he  had  written,  had  given  oral 
atterance  to  every  word  of  it,  and  then  pi-esented 


his  manuscript  to  a  friend,  as  a  gift,  with  per- 
mission  to  publish  it  as  he  thought  fit,  could  not 
that  friend  claim  the  copyright  in  such  publica- 
tion ?  What  real  difference  is  there  between  a 
manuscript  so  obtained  and  a  book  made  by 
writing  down  on  the  spot  the  words  then  freely 
uttered  and  given  by  the  speaker  to  any  reportw 
present  who  chose  to  record  them  expressly  for 
the  purpose  of  publication  in  the  journal  which 
he  represented  P  Of  course,  a  person  who  merely 
writes  an  article  from  the  dictation  and  as  the 
servant  of  another  can  claim  no  property  in  what 
he  so  writes,  for  that  writing  belongs  to  his 
employer ;  but  that  is  not  this  case.  I  do  not 
agree  that  the  question  of  the  authorship  of  a 
book  depends  upon  the  literary  quality  of  it.  If 
a  person  chooses  (and  many  do)  to  compose  and 
write  a  volume  devoid  of  the  faintest  spark  of 
literary  or  other  merit,  I  see  no  legal  reason  why 
he  should  not,  if  he  desires,  become  the  first  pub- 
lisher of  it,  and  register  his  copyright,  worthless 
and  insignificant  as  it  would  be.  The  statute 
has  prescribed  no  standard  of  merit  in  a  book  as 
a  condition  to  entitle  its  author  to  become  the 
proprietor  of  copyright  in  it,  and,  even  if  such 
standund  were  prescribed,  I  should  think  that  the 
merits  of  the  book  ought  to  be  determined 
having  regard  to  the  contents  of  the  book  itself, 
without  inquiring  as  to  whether  any  of  the  com- 
ponent parts  of  it  emanated  from  the  brain  of 
some  person  other  than  the  author  of  the  book. 
Of  course,  if  an  author  of  a  book  is  unscrnpulons 
enough  to  pirate  and  include  in  it  the  protected 
composition  of  another,  no  registration  could 
give  him  property  in  that  which  he  had 
stolen,  or  protect  him  against  an  action  for  his 
piracy.  In  this  case  the  reporter,  without 
encroaching  upon  the  right  of  anyone,  has  become 
the  first  publisher  of  "  books  "  containing  descrip- 
tive reports  of  the  occurrences  on  the  several 
occasions  when  Lord  Rosebery's  speeches  were 
made.  Nobody  can  say  that  such  reports  would 
be  complete  uzuess  the  speeches  themselves  were 
incorporated  in  them  in  some  form  or  other ;  and 
if  they  were  rightfully  so  incorporated  it  cannot, 
I  think,  be  denied  that  in  such  report  the  speech 
added  to  the  descriptive  passages,  formed  one 
book  and  one  book  only.  True  it  is  that  the 
reporter  was  not  the  author  of  the  speech,  bnt  he 
was  the  composer  and  author  of  the  book. 
Without  his  brain  and  handiwork  the  book  would 
never  have  had  existence,  and  the  words  of  Lord 
Rosebery  would  have  remained  unrecorded  savB 
in  the  memories  of  the  comparatively  few  who 
were  present  on  those  occasions.  In  the  descrip- 
tive passages  of  his  report  the  language  is  his 
own;  and  although,  as  regards  the  speeches,  he 
has  given  great  value  to  his  work  by  introducii^ 
verbatim  the  language  of  Lord  Bosebety,  he  was 
strictiy  within  his  rights  in  so  doing,  and  was 
clearly  acting  with  the  full  sanction  of  his  lord- 
ship, in  order  that,  by  its  publication  in  the 
Times,  the  thousands  of  readers  of  that  journal 
might  be  truthfully  and  accurately  informed  of 
those  intellectual  and  interesting  utterances  of 
Lord  Bosebery  which  they  had  not  been  privileged 
to  hear.  I  think,  for  the  reasons  which  I  have 
given,  that  the  proprietors  of  the  Timet  have  copy- 
right in  the  articles  and  reports  in  question.  I  am 
therefore  of  opinion  that  the  judgment  of  the 
Court  of  Appeal  should  be  revei-sed,  and  the 
decision  of  ^orth,  J.  restored,  with  costs. 
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Lord  Robertson. — My  Lords:  I  am  of  the 
same  opinion  as  the  Court  of  AppeaJ.  The  book 
published  by  the  respondents,  against  which  in- 
junction is  sought,  consists  of  verbatim  reports 
of  certain  speeches  of  Lord  Bosebery.  Prefixed 
to  each  speech  there  is  a  short  note,  explaining 
the  occasion  of  the  speech ;  but  those  notes  are 
not  taken  from  the  Timet.  All  that  is  taken  from 
the  Time*  conbists  of  the  words  spoken  by  Lord 
Rosebery,  without  addition  or  subtraction.  Now, 
it  is  impoi-tant  to  observe  that  the  Court  of  Appeal 
have  not  decided,  as  an  abstract  proposition,  that 
no  report  can  be  copyright  of  the  reporter.  There 
are  reports  and  reports.  Your  Lordsbips  re- 
member how,  in  his  reports  of  the  Parliamentary 
debates,  Dr.  Johnson,  according  to  his  own 
avowal,  "took  care  that  the  Whig  dogs  should 
not  have  the  best  of  it,"  and  so  largely  do  they 
bear  the  impress  of  the  so-caUed  reporter  that  in 
some  editions  those  Parliamentary  debates  are 
included  in  Johnson's  works.  Take  another  kind 
of  report,  not  extinct  in  our  own  times.  Some 
extempore  speakers  do  not  speak  in  sentences, 
but  in  fragments  of  sentences,  and  yet  next  morn- 
ing there  appears,  constructed  out  of  those  (2t*;eeto 
membra,  a  coherent  and  grammatical  discussion 
of  the  subject.  I  can  conceive  cases  where  in 
truth  the  intellectual  and  literary  contribution  of 
the  reporter  may  be  as  substantial  as  that  of  the 
speaker.  But  I  mention  such  cases  in  order  to 
say  that  we  have  here  nothing  of  the  sort.  The 
case  before  your  Lordships  is  a  case  of  shorthand 
reporting,  pure  and  simple.  It  so  happens  that 
Lord  Bosebery's  speeches  are  so  conceived  and 
expressed  as  to  require  on  the  part  of  the  reporter 
nothing  bat  literal  accuracy  in  order  to  their  pre- 
sentation to  the  public  as  literary  compositions. 
In  so  saying  I  am  in  no  way  disparaging  the  gifts 
of  the  shorthand  writer,  and,  as  the  nature  of  his 
work  is  really  of  the  essence  of  the  present  con- 
troversy, I  dwell  on  it  for  a  moment.  The  reporters 
of  the  Timet  are  educated  gentlemen,  as  are  many 
other  practitioners  of  the  art  of  stenogcaphy, 
while  there  are  reporters  less  highly  equipped  in 
knowledge  of  literature  and  history.  What  is  the 
difference  between  the  educated  and  the  less 
educated  in  reporting,  let  us  say,  Lord  Bosebery  ? 
An  allnsion  or  a  quotation  is  maide  by  the  speaker 
more  recondite  or  less  hackneyed  than  those 
which  do  daily  duty  on  the  platform — the  edu- 
cated reporter  recognises  the  allusion  or  the  quota- 
tion, and  simply  takes  it  faithfully  down;  the 
other  reporter  misses  the  point  and  tries  to  supply 
it  himself,  and  the  passage  is  blundei^.  Or  a 
phrase  or  nuance  occurs,  finer  or  more  exquisite 
than  the  parlance  of  paragraphs  ;  by  the  one  man 
it  is  appi-eciated  and  exactly  taken  down,  by  the 
other  It  is  rejected  as  incredible  and  is  supplanted 
by  some  banality,  foreign  to  the  diction  of  the 
speaker,  but  congenial  to  that  of  his  reporter. 
Now,  the  inference  which  I  draw  from  all  this  is 
that  the  contribution  which  education  enables  the 
good  reporter  to  make  to  the  speech  is  of  a  purely 
negative  kind — he  does  not  interfere,  but  faith- 
fully acts  as  conduit.  In  fact,  the  merit  of  the 
reports  now  before  your  Lordships  is  Uiat  they 
present  the  speaker's  thoughts  untinctured  by  the 
slightest  trace  or  colour  of  the  reporter's  mind. 
These  observations  apply  to  the  stage  of  taking 
down  in  shorthand  what  the  speaker  says.  The 
next  stage — copying  out  the  notes — is  purely 
clerical  work.    Nov,  I  recognise  the  skill  of  the 


stenographer ;  I  find  that,  for  the  reasons  whieh 
I  have  mentioned,  an  educated  man  is  the  better 
qualified  to  be  a  faithful  reporter.  Bat  I  taA 
entirely  to  see  how,  in  the  widest  sense  of  the  term 
"  author,"  we  are  in  the  region  of  authorship.  A 
very  striking  illustration  of  the  subject  is  obtained 
by  remembering  who,  or  rather  what,  is  the  rival 
of  a  good  stenographer — it  is  the  phonograph.  In 
reporting  the  kind  of  speech  of  which  I  am  speak- 
ing— the  speech  of  allusion  and  of  phrase — tb» 
phonograph,  which  has  no  literary  taste,  good  or 
bad,  and  no  intellect,  great  or  small,  will  record 
Lord  Bosebery's  speeches  better  than  the  best  of 
reporters.  The  appellants  think  that  if  the  owner 
of  a  phonograph  publishes  the  speech  as  taken 
down  i>y  the  phonograph  he  is  the  author  of  the 
report  and  entitled  to  copyright.  I  should  have 
thought  (and  think)  this  a  reduetto  ad  abtnrditm. 
of  the  whole  argument  of  the  appellants.  When 
it  is  remembered  that  there  is  no  manner  of  con^ 
position,  as  the  term  is  generally  used,  even  in  the 
sense  of  arrangement,  by  a  shorthand  reporter,  I 
find  it  difficult  to  understand  what  attribute  of  an 
author  belongs  to  him.  iitome  of  the  judicial 
decisions  have  indeed  twplied  the  words  of  th» 
Act  to  very  pedestrian  efforts  of  the  mind.  But, 
although  time-tables  and  furniture  catalogues  ar» 
not  great  things,  there  has  been  structure  and 
arrangement  on  the  part  of  the  maker.  I  think 
that  the  recording  by  stenography  the  words  o£ 
another  is  in  a  different  region  from  the  making 
np  a  time-table.  I  do  not  say  that  it  is  lower  or 
higher,  but  in  a  different  plane,  because  there  '» 
no  construction.  Upon  this  clear  principle  I 
reconcile  those  decisions  with  the  jadgment 
which  I  am  now  supporting.  Nor  do  I  consider 
it  legitimate  to  justify  a  novel  application  of  the 
Copyright  Act  by  treating  its  most  extreme 
applications  as  if  they  represented  its  normal 
scope.  I  do  not  think  that  a  sound  method  of 
dealing  with  any  statute.  I  prefer  the  tone  and 
the  words  of  Lord  Davey  in  1894,  when,  in 
HoUinrahe't  case,  be  thought  that  the  preamble 
of  the  Act  might  be  usefully  referred  to  for  the 
purpose  of  ascertaining  the  class  of  works  whiob 
it  was  intended  to  protect :  {HoUinrahe  v.  Truttoell, 
71  L.  T.  Bep.  419;  (1894)  3  Ch.  420).  The  word 
"author,"  occurring  as  it  does,  not  in  the  pre- 
amble, but  in  the  enacting  section,  seems  to  me 
to  present  a  criterion  consistent  with  the  widest 
application  of  the  Act  to  all  who  can  claim,  a» 
embodying  their  own  thought,  whether  humble  er 
lofty,  the  letterpress  of  which  they  assert  the 
authorship.  The  fact  that  the  man  who  speaks 
in  public  is  not  a  competitor  with  the  reporter  for 
copyright  has  not  the  sLightest  effect  in  altering  the 
intellectual  relation  of  the  reporter  to  the  words 
of  the  speech,  nor  does  it  render  less  inappropriate 
the  result  of  holding  the  statute  to  confer  on  the 
stenographer  a  reward  which  has  no  relation  what- 
ever to  lus  art.  For  these  reasons  I  am  unable  to 
concur  in  the  judgment  proposed. 

Judgment  of  the  Court  of  Appeal  reverted. 
Judgment  of  North,  J.  rettored,  with  cotfo 
in  thit  Houte  and  in  the  eourtt  helow. 

Solicitors  for  the  appellants,  Soamet,  Edwarda,. 
and  Jonet. 

Solicitors  for  the  respondent,  Upton,  Atkey,  and 
Co. 
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COURT   OF   APPEAL. 

July  25  and  26. 

^[Before  Lord  ALVERSTOirB,  M.B.,  Bioby  and 

Collins,  L.JJ.) 

Be  Chkadlk;  Bishop  v.  Holt,  (a) 

APPCA.L  rSOH  THK  CHANOBBT  DIVISION. 

Will  —  Corutruetion  —  Ambiguily  —  Bequeet  of 
ehares  —  Legatee's  right  of  seUetion  —  Direct 
extriruie  evidence  of  inteention  of  ie$tatrix — 
AdmitsibUity. 

A  teetalrix  who  died  ia  Nov.  1898,  by  her  will 
dated  in  Oct.  1897,  bequeathed,  amongst  other 
specific  property,  "140  share*  in  the  Crown 
Brewery  Company  of  Bury  "  to  trustees  upon 
trust  to  pay  the  income  thereof  to  the  plaintiff 
■during  her  life  for  her  separate  use  without 
jpower  of  anticipation,  and  after  her  decease  upon 
certain  trusts  in  favour  of  her  children,  and,  in 
■ease  she  should  die  toilhout  leaving  issue,  in 
4rust  to  divide  the  same  equally  between  the 
■defendants  as  tenants  in  common.  The  testa- 
trix bequeathed  her  residuary  estate  upon  certain 
trusts.  Two  of  the  defendant*  were  ike  exeeu- 
iors  and  trustees  of  the  testatrix,  and  they  were 
also  the  residuary  legatee*  under  the  wiU.  At 
the  date  of  the  will  and  at  the  date  of  the  death 
cf  the  testatrix  she  possessed  280  stiare*  of  51. 
each  in  the  Croien  Brewery  Company,  of  which 
Jvrty  were  fully  paid,  and  the  remaining  240 
were  paid-up  to  the  extent  of  21. 10s.  per  share. 
The  plaintif  claimed  the  right  to  select  the  140 
*hare*  spee^i4sally  bequeathed  to  her  during  her 
life,  and  to  take  the  forty  fvily-paid  shares  as 
part  thereof.  An  originating  summons  was 
taken  out  fry  her  to  have  the  question  deter. 
mined.  The  solicitor  who  had  prepared  the 
wiU  tendered  an  affidavit  to  show  that  the  testa- 
trix intended  to  bequeath  140  of  her  partly 
paid-up  shares  on  the  above  trusts. 

It  wo*  decided  by  Kekewich,  J.  that  the  affidavit  of 
the  soKeitor  was  inadmissible  ;  and  that  the 
plaintiff  was  entitled  to  select  which  of  the  140 
»h€tres  she  would  take. 

She  by  her  counsel  accordingly  selected  the  forty 
fuXly-paid  share*  and  100  of  the  partly-paid 
shares. 

The  residtuiry  legatees  appealed. 

Held  {affirming  the  decision  of  Kekewich,  J.),  that 
the  direct  extrinsic  evidence  of  the  intention  of 
the  testatrix  was  inadmissibU;  but,  reversing 
his  decision,  that  the  testatrix  did  not  intend 
that  the  plaintiff  should  have  any  right  of  selec- 
tion; and  that  under  the  circumstances  tlie 
plaintiff  was  entitled  to  140  shares  to  be  taken 
jrom  the  partly -paid  shares,  and  not  in  part  out 
of  one  class  of  shares  and  in  part  out  of  Oie 
other. 

Tafleyv.  Eagleton  (12  Ch.  Div.  683)  distinguished. 

Asten  V.  Asten  (71  L.  T.  Bep.  228 ;  (1894)  3  Ch. 
260)  considered  and  approved. 

Ann  Chkadln,  by  her  will  dated  the  30th  Oct 
1897,  beqaeathed,  amongst  other  specific  property, 
"  my  140  shares  in  the  Crown  Brewery  Company 

(a)  Beporttd  by  K.  A.  SCBi.TOHLKY,  Eaq.,  B<irriit«r-«t-L«w, 


of  Bury,  or  any  stock  or  shares  into  which  the 
same  shall  have  been  converted  at  the  time  ot 
my  death,  tmto  my  tmstees,"  m>on  trust  to  ^y 
the  income  thereof  to  Edith  Marv  Holt  dnrme 
her  life,  for  her  separate  use  witnout  power  of 
anticipation,  and  after  her  decease  in  trust  for  all 
her  children  who  being  sons  should  attain  twenty- 
one,  or  being  daughters  should  attain  that  age  or 
marry  under  that  age,  in  equal  shares,  and  if  only 
one  child  in  trust  for  that  one  child.  And  in  case 
Edith  Mary  Holt  should  die  without  leaving 
issue,  in  trust  to  divide  the  same  equally  between 
Ada  Letitia  Holt,  Charlotte  Margaret  Rebecca 
Holt,  William  Holt,  Albert  Edward  Holt, 
Frederick  Holt,  and  Alfred  Holt,  as  tenants  in 
common. 

The  testatrix  beqaeathed  her  residuary  estate 
upon  certain  trusts. 

The  testatrix  died  on  the  15th  Ifov.  1898. 

Ada  Letitia  Holt  and  Charlotte  Margaret 
Rebecca  Holt  were  the  executors  and  trost^  of 
the  testatrix,  and  were  also  the  residuary  legatees 
under  the  will. 

At  the  date  of  the  will  and  at  the  date  of  the 
death  of  the  testatrix  she  possessed  280  shares  in 
the  Crown  Brewery  Company,  ot  which  forty 
were  fully  paid  and  the  remaining  240  were  paid- 
up  to  the  extent  of  21. 10*.  per  share. 

All  the  sharra  were  of  the  nominal  amount 
of  51. 

During  the'  period  from  1878  to  1890  the 
testatrix  had  acquired  forty  fully-paid  shares  in 
the  company,  and  100  shares  paid-up  to  the  extent 
of  2/.  10«.  per  share. 

In  1895, 140  new  shares  were  allotted  to  her,  and 
before  the  date  of  her  will  she  had  paid-up  these 
shares  to  tie  extent  of  22.  10<.  per  share. 

Edith  Mary  Holt  had  married  6.  H.  Bishop, 
but  there  was  no  issue  of  the  marriage. 

She  claimed  the  right  to  select  the  140  shares 
specifically  bequeathed  to  her  during  her  life,  and 
to  take  the  forty  fully-paid  shares  as  part 
thereof. 

An  originating  summons  was  accordingly  taken 
out  by  Edith  Mary  Bishop  (to  which  the  trustees 
and  William  Holt,  Albert  Edward  Holt,  Frederick 
Holt,  and  Alfred  Holt  were  defendants)  to  have 
the  question  determined. 

The  summons  was  adjourned  into  court,  and 
came  on  to  be  heard  before  Kekewich,  J.  on  the 
16th  Dec.  1899. 

The  solicitor  who  had  prepared  the  will  tendered 
an  affidavit  to  show  that  the  testatrix  intended 
to  bequeath  140  of  her  partly-paid  shares  on  the 
above  trusts,  and  that  his  instructions  were  to 
that  effect ;  but  that  he  was  not  aware  that  she 
had  any  fully-paid  shares. 

It  was  decided  by  Kekewich,  J.  that  the 
affidavit  of  the  solicitor  was  inadmissible;  and 
that  the  plaintifF  was  entitled  to  select  which  of 
the  280  shares  she  would  take. 

She  by  her  counsel  selecting  accordingly,  the 
court  ordered  that  the  forty  fully-paid  shares  and 
100  of  the  partly-paid  shares  should  be  held  by 
the  trustees  upon  the  trusts  contained  in  the  will 
concerning  the  140  shares. 

From  that  decision  the  defendants,  the  residuary 
legatees,  now  appealed. 

St.  John  Clerke  for  the  appellants. — ^This  is  a 
case  in  which  direct  extrinsic  evidence  of  the 
intention  of  the  testatrix  is  almissible.    There 
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is  an  eqaiTocal  expression  in  the  will  which  is 
applicable  to  both  the  f  ally-paid  shares  and  the 
paiily.paid  shares.  Accormn^ly,  Eekewich,  J. 
was  wrong  in  decidini;  that  the  affidavit  of  the 
solicitor  who  prepared  the  will  ought  not  to  be 
admitted.  It  is  clear  from  the  affidavit  of  the 
solicitor  that  the  intention  of  the  testatrix  was  to 
pve  14^  partly-paid  shares  to  the  plaintiff.  But, 
even  without  that  evidence,  snpposinc  that  it  is 
not  admissible,  the  plaintiff  has  no  rigat  of  selec- 
tion. The  decision  of  Bomer,  J.  in  Asten  v.  Aaten 
(71  L.  T.  Bep.  228;  (1894)  3  Oh.  260)  does  not 
afford  much  assistance  in  the  present  case.  The 
authority  which  was  relied  upon  in  the  court  below 
of  Jacqtiea  v.  Chamhert  (2  Coll  C.  C.  435) 
does  not  spply-  That  case,  in  principle,  was 
followed  in  MiUard  v.  Bailey  fl3  L.  T.  Eep.  751 ; 
L.  Bep.  1  £q.  378),  but  it  does  not  carry  the 
matter  any  farther.  The  bequest  here  being  "  my 
140  shares  "  and  not  "  140  of  my  shares,"  the 
testatrix  evidentiy  had  in  her  mind  some  par- 
ticular shares  wluch  she  intended  to  give.  The 
beqoest  cannot  be  satisfied  out  of  the  forty 
folly-paid  shares.  They  are  not  sufficient  in 
number  to  answer  the  bequest  in  full.  The  240 
partly-paid  shares  are,  however,  sufficient,  and 
the  intention  of  the  testatrix  must  have  been 
that  the  beqnest  should  be  satisfied  out  of  those 
shares. 

Eustaee  Smith  for  the  respondent  Frederick 
Holt — I  support  the  aiwaments  adduced  on 
behalf  of  the  appellants.  If  there  is  any  right  of 
selection  at  all,  the  right  is  in  the  leeatee.  Here 
the  legatee  is  not  the  tenant  for  lira  alone,  but 
the  whole  body  of  the  persons  who  are  beneficially 
interested  in  the  subject-matter  of  the  bequest — 
that  is  to  say,  the  tenant  for  life  and  the  remain- 
dermen. If  tiiey  cannot  agree  among  themselves 
as  to  which  shares  they  prefer  to  take,  the  right 
to  select  must  then  be  in  the  executors.  At  any 
rate,  the  tenant  for  life  cannot  by  herself  alone, 
in  opposition  to  the  wishes  of  one  nf  the  other 
beneficiaries,  select  to  take  paid-up  shares.  The 
respondent  Frederick  Holt  desires  to  have  the 
partly-paid  shares.  The  selection  must  be  once 
and  for  alL  The  tenant  for  life  has  no  more 
interest  than  this  respondent  has  to  select  one 
way  or  the  other. 

IiMpen,  Q.C.  for  the  respondent  the  plaintiff. — 
Evidoioe  as  to  the  instructions  for  preparing  the 
will  which  the  testatrix  gave  to  her  solicitor  is 
not  admissible.  When  she  spoke  of  "my  140 
shares,"  the  presnmption  is  that  she  was  referring 
to  the  shares  which  she  origpinally  held,  and  not  to 
the  new  shares  which  were  subsequenUy  allotted 
to  her.  The  principle  as  to  selection  is  to  be 
clearly  gathered  from  Taplev  v.  EagUton  (12  Gh. 
Div.  ^B3).  la  that  case  a  legatee  to  whom  two 
leasehold  houses  were  bequeathed  for  life  was 
allowed  to  select  the  houses  out  of  three  which 
the  testator  possessed.  [Lord  Altbbstoke, 
M.B. — In  Aaten  v.  Aaten  (vbi  twp.)  Bomer,  J. 
commented  on  Tajdey  v.  Eagleton  (itbi  «tt|>.).]  In 
Aaten  v.  Aaten  (ubi  aup.)  the  testator  had  intuided 
to  make  the  selection  himself,  but  had  omitted  to 
do  so,  and  it  was  held  that  the  legatee  could  not 
select,  and  that  the  bequests  were  void  for  un- 
certainty. 

St.  John  Clerke  in  reply. — The  evidence  as  to 
the  instmotions  given  to  the  solicitor  is  admis- 
sible, and,  if  allowed  to  be  admitted,  there  can  be 


no  doubt  as  to  what  the  decision  of  the  court 
must  be : 

2  Taylor  on  Evidenoe,  9th  edit.,  p.  792 ; 
Charter  T.  Charter,  L.  Bep.  7  £.  &  I.  App.  364 ; 
Doe  V.  BiKoekt,  5  M.  ft  W.  363. 

Cur.  adv.  vult. 

July   26.  —  The    following    judgments    were 
delivcoed : — 

Lord  Alvesstohb,  M.B. — In  this  case  a  ques- 
tion arises  upon  the  will  of  Miss  Ann  Cheadle, 
who  died  in  Nov.  1898.    The  only  words  of  the 
will  upon  which  that   question  arises  are  those 
where  she  says  that  she  bequeaths  her  140  shares 
in  the  Crown  Brewery  Company  of  Bury,  or  any 
stock  or  shares  into  which  the  same  shall  have 
been  converted  at  the  time  of  her  death,  unto  her 
trustees  upon  trust  to  pay  the  income  thereof  to 
Edith  Mary  Holt  during  ner  life  for  her  separate 
use  without  power  of  anticipation,  and  after  her 
decease  upon   certain  trusts   in  favour  of   her 
children.     Both  at  the  time  of  making  her  will 
and  at  the  date  of  her  death  the  testatrix  had  280 
shares  of  52.  each  in  the  Crown  Brewery  Com- 
pany,   of    which    forty    only    were   fuUy    paid. 
Kekewioh,  J.  has  decided  that  the  tenant  for  life 
had  a  right  of  selection,    and    she  accordingly 
selected  the  forty  fully-paid  shares  and  100  of  uie 
partiy-pald  shares.    1  am  of  opinion  that  this  i» 
not  a  case  in  which  the  right  of  selection  arises- 
It  was  said  that  the  case   is  governed   by  the 
decision  of  Sir  Gteorge  Jessel,  M.B.  in  Tapley  v. 
Eagletm    (12    Gh.  Div.    683).    In   that    case  a 
testator  bequeathed  to  trustees  "all  those  my 
leasehold  houses    situate    in "    (varions    streets 
including)    "two  houses  in    King-street"    upon 
trust  for  JP.  for  life,  and  after  his  death  to  form 
part  of   the  testator's   residuary   estate.     The 
teetator  had  three  houses  in  Ejng-street,  and  Sir 
George  Jessel,  M.B.  decided  i£at  two  of   tiie 
houses  passed  under  the  gift,  and  that  P.  wa» 
entitied  to  elect  which  two  he  would  take.    The 
learned  judge  said:    "If   the  testator   had  said 
'  two    of   my  houses   in  King-street,'  the  result 
would   have   been   the    same."      But    I    think 
the    distinction    which    was    pointed    out    by 
Bomer,  J.  in  Aaten  v.  Asten  (71  L.  T.  Eep.  228  ; 
(1894)  3  Gh.  260)  is  correct— namely,  that  "  in  all 
these  cases  it  is,  of  course,  essential  that  the  will 
should  not  show  that  the  testator  was  bequeath- 
ing any  particular  one  of  the  properties  of  the 
legatee  who  desires  to  select,  for  the  seleotion  by 
the  testator  is  incompatible  with  the  view  that 
he  intended  the  legatee  to  select.    If  a  will  shows 
that  a  testator  intends  to  give  a  particular  pro- 
perty to   a  legatee,  and,  owing  to  the   testator 
having  several  properties  answering  the  descrip- 
tion in  the  will  of  the  ^artionlar  property  ^iven, 
yon  are  unable  to  say,  either  from  tiie  will  itself 
or  from  extrinsic  evidenoe,  which  of  the  several 
properties  the  testator    referred  to,   then    on 
principle  the  gift  must  fail  for  uncertainty,  and 
the  court  cannot,  in  order  to  avoid  an  intestaoy, 
change  the  will  or  oonstrne  it  as  giving  to  the 
legatee  the  option  of  choosing  any  one  of  the 
properties."    And  the  learned  judge  added  that 
"  Tapley  v.  Eagleton  {uhi  aup.)  does  not  tiirow  any 
doubt  on  this  principle^  for   there  Sir  George 
Jessel  constrnedthe  gift  by  the  testator  ot  '  two 
houses'  as  bong  equivalent  to  a  gift  of '  two  of  > 
my  houses.' "    So  far  as  I  -may  properly  a:q>rwa. 
an  opinion,  I  concur  in  the  dedsion  of  Homer/ J. 
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in  Asien  ▼.  Asten  (ubi  sup.).  It  is  to  be  notaoed 
that  in  that  case  there  was  no  means  of  solving 
the  doabt  as  to  which  of  the  properties  the  testator 
was  referring.  In  the  present  case  we  have  ham. 
pressed  to  admit  direct  evidence  of  the  intention 
of  the  testatrix  in  the  shape  of  an  affidavit  made 
by  the  solioitor  who  pi«pared  her  will.  In  my 
opinion  that  evidence  is  not  admissible.    As  a 

fmeral  rale,  such  evidence  is  not  admissible,  and 
think  this  is  not  one  of  the  exceptional  cases  in 
which  it  may  be  admitted.  It  seems  to  me  that, 
having  re^ud  to  the  surrounding  circomstances, 
the  intention  of  the  testatrix,  as  manifested  by 
her  will,  was  to  give  140  shares  upon  which  only 
21.  I0<.  per  share  had  been  paid.  The  only 
anbject-matter  out  of  which  140  shares  could  be 
given  was  the  larger  number  of  240  partly.paid 
shares,  and  I  think  it  would  not  be  right  to 
fulfil  the  bequest  partly  out  of  one  oUms  of 
«hareB  and  partly  out  of  the  other.  Therefore, 
in  my  opinion,  the  legacy  must  be  satisfied  by 
giving  to  the  trustees  the  riirht  to  take  140  of  the 
'240  snares  on  which  only  21.  10s.  per  share  has 
l>een  paid. 

BiGBT,  L.J. — I  agree.  As  for  the  admission  of 
«vidence,  I  am  clearly  of  opinion  that  this  is  not 
a  case  in  which  extrinsic  evidence  of  intention  is 
admissible.  It  is  not  a  case  of  mere  equivocation 
— a  case  in  which  the  words  used  by  a  testator 
turn  out  to  be  equally  descriptive  of  two  distinct 
subject-matters.  I  agree  with  the  Master  of  the 
XoUs  that  the  140  shares  are  to  be  taken  out  of 
the  240  partly-paid  shares,  and  that  the  forty  fully. 
j>aid  shares  ought  not  to  be  taken. 

GoLLiNS,  L.J. — I  am  of  the  same  opinion. 

Appeal  allowed. 

Solicitors  for  the  appellants,  Boteeliffes,  Rawle, 
and  Co.,  agents  for  H.  S.  Threl/aU,-  Sonthport. 

Solicitors  for  the  respondents,  Tnonuons, 
Brook;  and  Banby,  agents  for  W.  and  J.  Cooper, 
Preston ;  Whitfield,  and  Hairriaon. 


June  21,  22,  and  July  3. 

(Before  Smith,  Williams,  and  Bomeb,  L.JJ.) 

Ibedale  and  anotheb  v.  Ghina  Tradkbs 

Insubance  Gompant.  (a) 

APPEAL  FBOH  THE  (^TTEEN's  BENCH  DIVISION. 

Ship  —  General  average — Sacrifice  of  freight — 
Abandonment  of  voyage. 

A  cargo  of  coal,  which  voax  being  carried  on  a 
voyage  from  C.  to  E.,  became  heated  during  the 
voyage,  and  the  master  for  the  safety  of  the  ship, 
freight,  and  cargo,  made  for  B.  and  put  in  there. 
The  cargo  teas  there  unloaded,  and  was  found  to 
be  in  such  a  state  that  it  could  not  safely  be 
carried  to  E. 

The  cargo  was  thereupon  sold,  and  the  voyage  was 
(Aandoned,  the  freight  being  thereby  lost. 

Held  {affirming  the  judgmerU  of  Bigham,  J.),  that 
there  was  no  general  average  sacrifice  of  the 
freight  which  could  give  a  right  to  general 
average  contribution. 

This  was  an  appeal  by  the  defendants  from  the 
judgment  of  Biguam,  J.  at  the  trial  of  the  action 
without  a  jury. 
The  plaintiffs  owned  the  iron  ship  Lodore,  and 

(a)  Beportad  b7  J.  H,  WOLUIU,  Kiq.,  Btrrlster-kt-Lkw. 


by  a  charter-party,  dated  the  10th  Feb.  1897> 
ohartered  her  to  load  ooals  at  Cardiff  for 
Esquimault  at  19«.  9d.  per  ton  delivered. 

By  a  policy  of  insurance,  dated  the  3rd  March 
1897,  they  insured  the  chartered  freight,  valued  at 
16502.,  with  the  defendants,  against  (inter  <tlia) 
loss  by  fire,  and  all  other  perils,  losses,  and  mis. 
fortunes  that  had  or  should  come  to  the  hurl^ 
detriment,  or  damage  of  the  said  freight. 

The  Lodore  proceeded  to  Cardiff,  and  there 
loaded  a  full  cai^  of  coals,  and  sailed  on  the 
insured  voyage  on  the  29th  March  1897. 

On  the  26th  May  1897  the  coals  began  to  heat, 
and  the  master  decided,  for  the  safety  of  the  ship, 
freight,  and  cargo,  to  jettison  cargo  and  to  bear 
np  for  the  River  Plate. 

About  forty  tons  of  cargo  were  jettisoned,  and 
the  Lodore  subsequently  anchored  in  Buenos 
Ayres  Boads  on  the  29th  May  1897. 

Between  the  29th  May  and  the  25th  June  1897 
cargo  was  from  time  to  time  discharged  and 
various  surreys  were  held  upon  the  coals,  and  it 
was  found  that  the  coals  continued  hot  and 
would  heat  still  further  if  the  voyage  was  pro- 
ceeded with. 

Accordingly,  on  the  25th  June  1897,  the  ooais 
were  condemned,  and  were  ultimately  sold. 

The  vessel  abandoned  her  voyage  to  Esquimault 
and  returned  to  the  United  Kingdom  with 
another  cargo,  and  the  chartered  freight  was 
totally  lost 

It  was  necessary  for  the  safety  of  the  whole 
adventure  that  the  vessel  should  put  into  Buenos 
Ayres  as  aforesaid :  and  it  was  reasonably  certain 
that,  if  she  had  continued  on  her  direct  vo^ge. 
the  temperature  of  the  coal  would  have  continued 
to  rise  until  spontaneous  combustion  ensued,  and 
that,  had  she  so  continued  her  voyage,  the  ship 
and  cargo  would  have  been  destroyed  by  fire 
before  reaching  Esquimault. 

When  and  while  she  was  at  Buenos  Ayres,  the 
ship  and  her  cargo,  both  the  portion  landed  and 
the  portion  remaining  on  board,  were  in  safety, 
but  after  she  reached  Buenos  Ajrres  no  part  of 
the  cargo  could  have  been  reloaded  and  (or) 
carried  with  safety  to  Esquimault  in  the  same  or 
another  bottom,  and  it  was  all  necessarily  and 
properly  sold  at  Buenos  Ayres. 

This  action,  in  the  defence  of  which  all  under- 
writers interested  similarly  to  the  defendants 
concurred,  was  defended  to  test  the  question 
whether,  by  way  of  aet-oS  and  deduction  from  the 
total  loss  on  the  policy,  which  was  admitted,  the 
defendants  were  entitied  to  have  the  said  loss  of 
freight  made  good  in  general  average  to  any  and 
what  extent,  and  to  deduct  the  contribution  to 
the  same,  falling  cm  the  plaintiffs  as  shipowners, 
from  the  amount  due  on  the  policy. 

The  defendants  did  not  allege  or  rely  on 
improper  condition  of  the  cai^  as  a  defence  to 
any  claim  there  might  be. 

It  was  agreed  that  the  court  should  hare  power 
to  draw  all  necessary  inferences  of  fact  from  the 
above  facts  which  were  agreed  to ;  and  the  parties 
agreed  to  leave  the  adjustment  of  figures,  on 
such  principle  as  might  be  laid  down,  to  an 
average  adjuster. 

The  action  was  tried  before  Bigham,  J.  without 
a  jury. 

The  learned  judge  held  that,  at  the  time  when 
the  vojrage  was  abandoned,  the  freight  was  hope* 
kssly   lost,  and  that   there  was,  therefore,  no 
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general  ayerage  sacrifice   of  the  freight.      He 
tnerefore  gave  jndgment  in  favonr  of  the  plain- 
tiffs (81  L.  T.  Bep.  231). 
The  defendants  appealed. 

Carver,  Q.C.  and  T.  E.  Senttton  for  the  appel- 
lants.— The  learned  jodge  in  the  court  below 
was  wrong  in  holding  that  there  had  not  been  a 
general  average  sacrifice  of  the  freight.  The 
question  whether  an  act  is  a  general  average 
ancrifioe  or  not  depends  upon  the  intention  of  the 
master  of  the  yessel  when  ne  does  the  act : 

BhepUrd  v.  Kottgen,  37  L.  T.  Bep.  618 ;  2  C.  P. 
Div.  585. 

In  this  case,  when  the  vessel  bore  np  for  the 
Biver  Plate,  the  voyage  was  abandoned.  It  was 
not  certain  that  the  n^ight  conld  not  be  saved  ; 
there  was  a  possibility  that  it  might  be  saved. 
That  question  is  not  to  be  decided  by  what 
happened  afterwards.  There  was  here  a  volan- 
ta^  giving  up  of  the  prosecution  of  the  voyage 
for  tixe  general  safety,  the  ultimate  i-esult  of 
which  was  that  the  voyage  and  freight  were  lost : 
PirU  r.  rnddle  Dock  Company,  M  L.  T.  Bep.  426. 
At  the  time  when  the  master  made  for  Bnenos 
Ajres  it  was  not  certain  that  the  freight  would 
be  lost,  and  that  was  a  general  average  sacrifice. 

Atvjood  T.  Bellar,  41  L.  T.  Bep.  83 ;    4  Q.  B.  Div. 

842 ;  5  Q.  B.  Div.  286 ; 
Barnard  v.  Adamt,  10  Howard's  Bep.  270  (Ameri- 

osn). 

In  this  case  the  question  really  to  be  decided  is 
the  question  whicn  was  left  open  by  Barnes.  J. 
in  The  Knight  of  St.  Michael  (78  L.  T.  Hep.  90 ; 
(1898)  P.  30).  In  that  case  Barnes,  J.  said :  "  I 
may  add  that  the  case  does  not  raise,  and  I  am 
not  asked  to  determine,  any  question  as  to  the 
right  of  the  defendants  to  deduct,  in  settling 
the  loss,  the  amount  which  the  plaintiffs  and  his 
co-owners,  as  owners  of  the  ship,  are  liable  to  con- 
tribute in  general  average  towards  the  loss  of 
freight."  At  the  time  when  the  master  decided 
to  make  for  Bnenns  Avres  the  ship,  cargo,  and 
freight  were  all  safe,  but  a  danger  was  then 
threatening  which  might  destroy  the  ship,  cargo, 
and  freight.  It  was  then  the  duty  of  the  master 
to  do  what  might  be  necessary  to  avert  the 
threatened  danger,  and  in  order  to  avert  it  he 
made  for  Buenos  Ayres.  That  turning  aside 
was  a  general  average  sacrifice  which  resulted  in 
the  loss  of  the  fi-eight  and  ^ve  rise  to  a  claim 
for  general  average  contribution : 

Anglo-Argentine  Live  Stock  and  Produce  Agency  r. 

Temperley  Shipping  Company,  81  L.  T.  Siep.  296 ; 

(1899)  2  Q.  B.  403. 

Joieph  Walton,  Q.G.  and  J.  A.  Hamilton  for 
the  respondents. — The  judgment  of  the  learned 
judge  was  right,  for  he  was  right  in  holding  that 
there  was  no  possibility  of  earning  the  freight 
at  the  time  when  the  voyage  was  abandoned, 
and  that,  therefore,  there  was  no  loss  of  freight 
by  reason  of  that  turning  aside.  There  must  be 
some  chance  of  saving,  otherwise  there  can  be  no 
sacrifice.  If  there  is  no  chance  of  saving  the 
thing  which  is  given  up,  there  is  no  sacrifice : 

Shepherd  v.  Kottgen,  37  L.  T.  Bep.  618 ;  2  C.  P. 
Div.  585. 
If  the  condition  of  the  thing  in  question  is  soch 
that  it  must  be  lost  in  any  event,  then  there  is  no 
general  average  sacrifice.  The  cargo  was  heated 
at  the  time  of  the  master's  aot,  and  it  was  proved 


i  that  it  was  impossible  to  carry  it  to  its  destintb- 
tion.  In  putting  in  to  Buenos  Ayres  the  master 
acted  for  the  suety  of  ship  and  cargo,  and  all 
that  followed  from  that  was  a  general  average 
loss,  such  as  the  expenses  of  putting  in  to  tb^t 
port.  The  impossibiuty  of  carrying  the  cargo  t& 
Its  destination  was  not,  however,  a  consequence  of 
putting  in  to  Baenos  Ayres,  but  was  in  conse- 
quence of  the  cargo  having  been  previously 
heated.  The  master  did  not  abandon  the  voyage 
when  he  made  for  Buenos  Ayres ;  he  made  for 
that  port  in  order  to  save  the  freight  if  possible. 
The  plain,  simple,  and  well-recognised  principles 
for  ascertaining  whether  there  has  been  a  general 
average  sacrifice  are  stated  in  Pirie  t.  Middle 
Dock  Company  (44  L.  T.  Bep.  426),  and  this  oa8» 
does  not  come  within  those  principles.  Th» 
voyage  was  really  abandoned  after  the  vessel 
arrived  at  Buenos  Ayres,  and  there  was  then  no 
common  peril  in  respect  of  which  a  general 
average  sacrifice  oould  be  made.  The  arandon- 
ment  of  the  voyage  was  after  the  cargo  was  dis- 
charged and  surveyed,  and  the  common  peril  was 
then  at  an  end : 

Walthtw  V.  Mavriyani,  22  L.  T.  Bep.  310 ;  L.  Bep. 
5  Ex.  116. 

A  general  average  sacrifice  must  be  a  sacrifice 
made  voluntarily  in  the  hour  of  peril  for  th» 
common  preservation  of  ship  and  cargo : 

Sveneden  v.  Wallace,  50  L.  T.  Bep.  709 ;  13  Q.  B. 
Div.  69,  84. 

Carver,  Q.C.  in  reply. — The  master  made  for 
Buenos  Ayres  in  order  to  secure  the  general 
safety,  and  any  consequence  of  so  doing  was  a 
sacrifice;  the  aoandonment  of  the  voyage  was  a 
consequence  of  tiiat  act  ^^^  ^^  ^^j^ 

July  3. — Shith,  L.J.  read  the  jndgment  of  the 
court  as  follows  : — This  is  an  action  by  shipowners 
upon  a  policy  of  marine  insurance  by  which  the 
defendants  underwrote  for  the  plaintiffs  the  chap- 
tered freight  of  coals,  valued  at  1650!.,  upon  a 
voyage  from  Cardiff  to  Esquimault  in  the  plain- 
tiffs' ship  Lodore,  and  the  perils  insured  against> 
were  "  loss  by  fire  and  all  other  perils,  losses,  and 
misfortunes  that  have  or  shall  come  to  the  hurt, 
detriment,  or  damage  of  the  aforesaid  freight." 
It  is  not  disputed  by  the  defendants  that  the 
chartered  freight  was  lost  by  reason  of  tho 
perils  insured  against  within  the  meaning  of 
the  policy  {The  Knight  of  St.  Michael,  76 
L.  T.  Bep.  90;  (1898)  P.  30),  and  that  for 
this  loss  the  defendants  are  liable  to  the  plain- 
tiffs. But  the  defendants  contend  that  upoik 
the  facts  of  this  case  there  has  been  a  general 
aveitige  loss  which  is  the  subject  of  a  general 
average  contribution  payable  by  the  plaintiffs,  and 
that  for  the  amount  of  this  contribution  the  defen- 
dants are  entiUed  to  have  credit  given  to  them 
when  they  pay  to  the  plaintiffs  the  amounit 
recoverable  under  the  policy.  The  question 
argued  before  us  is  whether  as  regards  the  coal, 
upon  the  delivery  of  which  at  Esquimault  the- 
freight  would  have  become  payable,  there  has- 
been  a  general  average  sacrifice  which  would 
form  the  subject  of  a  general  average  contribur 
tion,  and,  as  this  was  the  only  point  taken  or 
argued,  I  pass  on  without  observing  upon  the 
form  in  which  the  question  is  raised.  My  brother 
Bigham  has  held  that  the  defendants'  contention, 
is  ul-founded,  and  they  appeaL    It  has  long  since^ 
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been  establiabed  that  to  constitate  a  general 
average  loss  so  as  to  be  the  sabjeot  ot  a  general 
average  contribution  two  thingn  at  least  must 
co-exist — (a)  there  mast  be  an  intentional  sacri- 
fice of  part  of  the  ship  or  cargo,  or  a  voluntary 
expenditure  for  the  benefit  of  the  ship  and  cargo  ; 
(b)  that  sach  sacrifice  or  expenditure  must  be 
made  at  the  time  when  a  common  danger  to  ship 
and  cargo  existed,  for  when  the  common  danger 
has  ceased  there  can  be  no  sacrifice  or  expenditure 
that  can  be  the  subject  of  a  general  average  con- 
tribution. Bowen,  L.J.  in  Svensden  v.  Waliaae 
(50  L.  T.  B«p.  799 ;  13  Q.  B.  Div.  69,  84) 
thus  expresses  himself  as  to  what  constitutes  a 
general  average  sacrifice.  He  says :  "  It  is  essen- 
tial at  the  outset  to  bear  in  mind  two  things — the 
nature  of  every  general  average  sacrifice,  and  the 
object  of  every  general  average  contribution.    A 

faneral  average  sacrifice  is  an  extraordinary  sacri- 
oe  voluntarily  made  in  the  hour  of  peril  for  the 
common  preservation  of  ship  and  cargo.  '.  .  . 
The  sacrifice  "  must  be  "  made  for  the  common 
safety  in  a  time  of  danger."  What  the  learned 
Lord  Justice  here  says  about  a  general  average 
sacrifice  is  only  what  will  be  found  laid  down  m 
many  cases  and  stated  in  the  text-books  of  autho- 
rity, though  clothed  in  different  language.  We 
have  nothmg  in  this  case  to  do  with  any  expendi- 
ture, for  it  is  not  suggested  that  there  has  been 
any.  What  we  have  to  consider  is  whether  there 
has  been  a  general  average  sacrifice  of  cargo,  so 
as  to  be  the  subject  of  a  general  average  contri- 
bution by  the  owner  of  ship  and  freight.  It  is 
said  by  the  defendants  that  there  was  a  general 
average  sacrifice  of  the  coal  when  the  ship  turned 
oft  her  course  and  bore  up  to  the  Biver  Plate, 
followed,  as  it  was,  by  an  alMindonment  of  the 
voyage  after  the  ship  arrived  at  Buenos  Ayres. 
To  appreciate  this  argument  it  seems  to  me 
important  to  consider — first,  the  position  of 
matters  and  what  took  place  when  the  o.aptain  of 
the  ship  determined  to  bear  up  for  the  Biver 
Plato ;  and,  secondly,  what  took  place  after  the 
ship's  arrival  there.  The  admitted  facts  are  that 
upon  the  26th  May  1897,  when  the  ship  was  on 
her  voyage  from  Cardiff  to  Esquimanlt,  the  coals 
began  to  heat  and  the  master  decided  "  for  the 
safety  of  the  ship,  freight,  and  cargo  to  bear  up 
for  the  Biver  Plate."  I  leave  out  of  consideration 
the  forty  tons  of  cargo  which  were  jettisoned,  for 
no  question  now  arises  thereon.  I  do  not  doubt 
that  the  bearing  up  under  the  circumstances 
above  mentioned  for  the  Biver  Plate  was  a 
general  average  act,  which  would  have  given  rise 
to  a  general  average  contribution  it,  in  con- 
sequence of  such  act,  any  expenses  or  loss  to  the 
cargo  were  thereby  occasioned.  But  no  question 
of  expenses  arises,  for  none  were  incurred,  and 
there  was  no  loss  to  the  cargo  thereby  occasioned. 
Tn  these  circumstances  how  can  it  be  said  that  the 
bearing  up  for  the  Biver  Plate  was  a  general 
average  sacrifice  as  regards  the  cargo,  so  as  to 
be  the  subject  of  a  general  average  contribution  P 
No  part  of  the  cargo  was  in  fact  sacrificed,  and 
a  fortiori  there  was  no  general  average  sacrifice 
80  as  to  be  the  subject  of  a  general  average  con- 
tribution. Mr.  Carver  argued  that  the  voyage 
was  abandoned  when  the  captain  decided  to  bear 
up  for  the  Biver  Plate,  but  in  my  judgment  it 
clearly  was  not.  The  master  bore  up  for  the 
Biver  Plate  and  went  into  Buenos  Ayres  for  the 
purpose,  if  possible,  of  continuing  the  voyage  after 


he  had  got  the  cargo  in  order.  He  did  not  bear 
up  for  the  Biver  Plate  for  the  purpose  of  abandon- 
ing the  voyage.  That  was  wholly  foreign  to  his 
purpose.  The  bearing  up  for  the  Biver  Plate  was 
no  abandonment  of  the  voyage  at  all,  and  it  is 
wholly  erroneous  to  say  tliat  it  was.  Now,  the 
ship  with  the  coals  on  board — other  than  those 
jettisoned — arrived  at  Buenos  Ayres  on  the 
29th  May  1897,  and  remained  there  till  the 
25th  June  1897,  on  which  day  the  coals  were 
condemned  and  ultimately  sold.  The  admission 
is  that  "  when  and  while  the  ship  was  at  Buenos 
Ayres  the  ship  and  her  cargo  were  in  safety." 
The  sale  of  the  cargo,  which  in  my  opinion  consti- 
tuted the  abandonment  of  the  voyage,  was  not  a 
general  average  sacrifice  which  forms  the  subject 
of  a  general  average  contribution,  for  the  common 
danger  had  ceased,  and  the  ship  and  cargo  had 
then  been  in  safety  for  about  a  month.  The 
suggestion  that  the  sale  of  the  coal  at  Buenos 
Ayres  was  made  for  the  common  safety  of  ship 
and  cargo  to  enable  the  vessel  to  bring  her  voyage 
and  the  common  adventure  to  a  successful  issue 
will  not  assist  the  defendante,  tor,  as  was  pointed 
out  by  Bowen,  L.J.  in  Svensden  v.  WaUace  {vbi 
sup.),  a  sacrifice  for  the  safety  of  the  common 
adventure  does  not  constitate  a  general  average 
sacrifice  according  to  the  law  of  England;  nor, 
indeed,  did  Mr.  Carver  argue  that  it  did.  What 
he  argued  was  that  there  had  been  a  general 
average  sacrifice  of  cargo  when  the  ship  bore  up 
for  Baenos  Ayres,  and  at  that  time  there  was  a 
common  danger.  I  agree  that  then  there  was  a 
common  danger,  but  toen  there  was  no  sacrifice 
of  cargo.  I  am  of  opinion  that  there  has  been  no 
genersDi  average  sacrifice  in  this  case,  and  conse- 
quentiy  the  right  to  a  general  average  contribu- 
tion never  arose,  and  that  this  app^  muBt  be 
dismissed.  I  agree  with  Bigham,  J.^  inference  of 
fact  that  at  Buenos  Ayres  the  coal  was  hopelessly 

*  Appeal  diamiised. 

Solicitors  for  the  ajppellants.  Field,  Boseoe,  and 
Co.,  for  Batetima,  Warr,  and  Wimshurst,  Liver- 
pool. 

Solicitors  for  the  respondente,  Botocliffea,  Bawle, 
and  Co.,  tor  Hill,  Dickinson,  and  Co.,  Liverpool. 


Monday,  Aug.  6. 
(Before  Smith  and  Williams,  L.JJ.) 
Baenett  v.  Howabd.  (a) 
appeal  from  the  quebn's  bench  ditisiok. 

Married  woman — Contract — Separate  property — 
Restraint  on  anticipation — Diseoverture — Judg- 
ment—  Execution  against  properly  —  Married 
Woman's  Property  Act  1893  (56  *  57  Viot.  e.  63), 
«.  1. 

A  married  woman  having  separate  estate  subject 
to  a  restraint  on  anticipation  tn  1896  entered 
into  a  contract,  upon  which  judgment  was 
ohtaned  against  her  after  she  became  discovert. 

Held  (dismissing  the  appeal),  that  sect.  1  of  the 
Married  Women's  Property  Act  1893  did  not 
render  the  property  in  respect  of  which  she  had 
been  restrained  from  anticipation  liable  to 
satisfy  the  judgment. 

(a)  Reported  by  J,  H.  Williams,  Esq.,  Bknlrter-at-Law. 
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[Ot.  o»  App. 


Tats  was  an  appeal  by  the  plaintiff  from  an  order 
of  Bucknill,  J.  discharging  a  garnishee  order. 

The  defendant,  who  was  then  a  married  woman, 
in  1896  earn  certain  acoeptanoes  which,  were 
discounted  by  the  plaintiff. 

The  defendant  was  then  entitled  to  the  income 
of  certain  investments,  in  the  hands  of  trustees, 
for  her  separate  use  with  a  restraint  on  antici- 
pation. 

On  the  22nd  Jan.  1900  a  decree  absolute  for  the 
dissolution  of  the  marriaf^  ot  the  defendant  was 
made  in  the  Divorce  Division. 

On  the  12th  June  1900  the  plaintiff  recovered 
judgment  for  261{.  against  the  defendant  in  an 
action  brought  upon  tue  said  acceptances. 

The  j  adgment,  as  drawn  up,  was  in  the  following 
^orm: 

The  defendant  G.  A.  Howard  having  appeared  to  the 
writ  of  eommona  herein,  and  the  pUintiS  having'  by 
Older  of  Mxter  Pollock,  dated  the  11th  day  of  Jnne 
1900,  obtained  leave  to  tign  judfpnent  nnder  the  Bales 
of  the  Sapreme  Court,  Order  XIT,,  r.  1,  for  the  amount 
eo  indorsed  on  the  writ,  vith  intereet,  if  any,  and  ooeta 
-to  be  taxed,  and  such  order  directing  that,  as  regarde 
the  said  6.  A,  Howard,  execntion  be  limited  to  inch 
property  as  dnring  her  oovertnre  was  the  defendant's 
separate  estate  not  snbject  to  any  restraint  against 
.anticipation,  nnleis  by  reason  of  lect.  19  of  the  Married 
Women's  Property  Act  18S2  the  property  shall  be 
liable  to  snch  exeontion  notwithitanding  aooh  rsstrio- 
-tion,  and  to  any  property  which  she  may  after  the 
8th  Oct.  1896  (b^g  the  date  when  she  entered  into  the 
oontraot  sned  on)  while  diaoovert  be  posaessed  of  or 
-entitled  to,  provided  that  nothing  in  that  order  con- 
tained should  render  available  to  aatUfy  the  aaid  aam 
.and  coats,  or  any  part  thereof,  any  separate  property 
which  at  the  said  time  of  entering  into  the  aaid  con- 
tracts or  thereafter  ahe  was  or  may  be  restrained  from 
anticipating.  It  ia  thia  day  adjadged  that  the  plaintiff 
recover  against  the  defendant  2611.  9s.  2d.  and  coata  to 
t>e  taxed,  aaoh  sum  and  coats  to  be  payable  out  of  her 
separate  property  as  hereinafter  mentioned,  and  not 
otherwise.  And  it  is  ordered  that  exeontion  hereon 
jigainat  the  aaid  G.  A.  Howard  be  limited  to  snob 
property  aa  daring  h«r  covertare  was  the  defendant's 
separate  estate  not  sabject  to  any  reatraint  against 
anticipation  nnlesa  by  reason  of  aect.  19  of  the  Married 
Women's  Property  Act  1882  the  property  shall  be  liable 
to  anoh  exeontion,  notwithstanding  aaoh  restriction,  and 
to  any  property  which  she  may  after  the  8th  Oct.  1896 
(being  the  date  when  she  entered  into  oontraota  aned 
on)  while  disnovert  be  posaessed  of  or  entitled  to. 
Provided  that  nothing  in  thia  jadgrment  contained  shall 
render  available  to  aatisfy  the  aaid  anm  and  casta  or  any 
part  thereof  any  separate  property  which  at  the  said 
time  of  entering  into  the  aaid  oontraots  or  thereafter 
she  was  or  may  be  restrained  from  anticipating. 

On  the  30th  Jnne  the  plaintiff  obtained  a 
garnishee  order  niai,  atta,ching  the  balance  of  the 
defendant's  account  at  her  bankers  amounting  to 
881.,  and  on  the  7th  July  this  order  was  made 
absolute. 

The  balance  of  the  account  of  the  defendant 
At  her  bankers  consisted  of  income  of  the  above- 
mentioned  investments  which  had  partly  accrued 
<hie  before,  and  partly  after,  the  making  of  the 
decree  absolute  in  the  Divorce  Division. 

Upon  the  application  of  the  defendant  and  the 
garnishees,  Bucknill,  J.  at  chambers  discharged 
the  garnishee  order  which  the  plaintiff  had 
obtained,  upon  the  ground  that  ttie  money  in 
qoeetion  could  not  be  made  available  to  satisfy 
the  judgment  obtained  by  the  plaintiff. 


The  Married  Women's  Property  Act  1893  (5ti  & 
57  "Vict.  c.  63)  provides  : 

Sect.  1.  Every  contract  hereafter  entered  into  by  a 
married  woman,  otherwise  than  aa  agenit  (a)  shall  be 
deemed  to  be  a  contract  entered  into  by  her  with  respect 
to,  and  to  bind  her  separate  property,  whether  she  is  or 
is  not  in  fact  poasessed  of  or  entitled  to  any  separate 
property  at  the  time  when  ahe  enters  into  snoh  oontiact ; 
(b)  shall  bind  all  separate  property  which  ahe  may  at 
that  time  or  thereafter  be  posaessed  of  and  entitled  to ; 
and  (<■)  shall  also  be  enforceable  by  prooeia  of  law 
against  all  property  whioh  she  may  thereafter  while 
diacorert  be  possessed  of  or  entitled  to :  Provided  that 
nothing  in  thia  section  contained  shall  render  available 
to  aatiafy  any  liability  or  obligation  arising  out  of  such 
oontraot  any  separate  property  which  at  that  time  or 
thereafter  ahe  is  restrained  from  anticipating. 

The  plaintiff  appealed. 

E.  C.  Macnaghten,  Q.C.  and  BiKJcma*Ur  for 
the  appellant — The  plaintiff  was  entitled  to  take 
this  money  in  execution,  and  the  garnishee  order 
which  he  obtained  ought  not  to  have  been  dis- 
charged. The  right  of  the  plaintiff  is  clear 
under  the  provisions  of  sect.  1  of  the  Married 
Women's  Property  Act  1893.  The  words  of  that 
section  are  absolutely  general,  and  apply  to  all 
property  which  a  married  woman  is  possessed  of 
after  she  becomes  discovert ;  the  proviso  at  the 
end  of  the  section  does  not  alter  that  general 
effect.  The  proviso  deals  only  with  "  separate  " 
property,  and  when  a  married  woman  becomes 
discovert  she  ceases  to  have  any  "  separate  "  pro- 
perty. The  plaintiff  does  not  seek  to  enforce 
his  judgment  against  any  "  separate "  pro- 
perty at  all,  for  tbe  defendant  has  none  since  she 
became  discovert.  The  proviso  applies  only 
during  coverture.  If  the  decision  of  Bucknill,  J . 
is  npneld,  the  effect  will  be  to  overrule  the 
decision  in  Kood-Barra  v.  Heriot  (74  L.  T.  Bep. 
353 ;  (1896)  A.  C.  174).  Sect.  1  of  the  Act  of 
1893  was  enacted  for  the  purpose  ot  gettini<  rid 
of  the  decision  in  Pelton  v.  Harrison  (65  L.  T. 
Bep.  514 ;  (1891)  2  Q.  B.  422),  and  the  plain 
words  of  that  section  apply  to  this  cose. 

Danckioerts,  Q.C.  for  the  respondent. — This 
property  is  not  mode  liable  to  \;>e  taken  in  execu- 
tion by  the  provisions  of  sect.  1  of  the  Married 
Women's  Property  Act  1893,  because  it  is  excepted 
from  the  operation  ot  that  section  by  the  proviso. 
This  section  was  enacted  in  order  to  get  rid  of 
the  decision  in  FaUiter  v.  Qumey  (19  Q.  B.  Div. 
519)  that  a  married  woman  was  not  bound  by  her 
contract  unless  she  had  separate  property  at  the 
time  of  the  contract.  The  proviso  clearly  pre- 
vents any  property  being  taken  in  execntion  at 
any  time  which  a  married  woman  was  at  the  time 
of  the  contract  restrained  from  anticipating. 
The  defendant  was  at  the  time  of  the  contract 
restrained  from  anticipating  this  income,  and 
therefore  it  cannot  be  taken  in  execution.  This 
contract  cannot  at  any  time  be  enforced  against 
property  which  the  d^endant  was  at  the  time  ot 
the  contract  restrained  from  ontichMiting.  In 
Pdion  V.  Harrison (65  L. T.  Bep. 514;  (1891)  2  Q.B. 
422)  it  was  decided  that,  when  the  restraint  on 
anticipation  on  the  separate  property  of  a  married 
woman  was  removed  oy  her  beiooming  discovert, 
the  property  did  not  become  liable  to  satisfy  a 
liabiliiy  incurred  during  coverture.  The  effect 
of  that  decision  has  been  preserved  by  the  proviso 
to  sect  1  ot  the  Act  of  1893. 

MaetMghten,  Q.C.  replied. 
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Smith,  L.J. — ^Thia  is  an  appeal  by  the  plaintiff 
from  an  order  of  Baoknill,  J.,  at  ohombera,  by 
which  the  learned  judge  set  aside  a  garnishee 
order  absolnte  which  had  been  obtained  by  the 
plaintiff.  The  question  in  this  appeal  really  tarns 
on  the  meaning  of  the  proviso  to  sect.  1  of  the 
Married  Women's  Property  Act  1893  (56  &  57 
Vict.  c.  63).  In  this  case  tne  plaintiff  recovered 
judgment  against  the  defendant  on  the  12bh  June 
in  the  present  year,  she  having  obtained  a  decree 
absolute  for  a  divorce  on  the  22nd  Jan.  in  the 
present  year.  That  judgment  was  obtained  in 
respect  of  a  contract  made  by  the  defendant  when 
she  was  under  coverture,  in  the  ^^ear  1896,  and 
was  for  the  sum  of  2612.  The  judgment  was 
drawn  np,  as  to  the  first  part  of  it,  in  the  form 
settled  in  Scott  v.  Morley  (57  L.  T.  Rep.  919 ;  20 
Q.  B.  Div.  120),  and,  as  to  the  last  part,  so  ao  to 

five  effect  to  the  proviso  to  sect.  1  of  the  Act  of 
893.  At  the  date  of  the  contract  the  defendant, 
being  then  under  coverture,  was  posses  3ed  of 
property  in  respect  of  which  she  was  restrained 
from  anticipation.  The  qnestion  now  arises  aa  to 
what  the  judgment  creditor  is  entitled  to  set  from 
the  defendant  That  depends  upon  the  true 
meaning  of  sect.  1  of  the  Act  of  1893.  I  protest 
against  being  asked  to  alter  the  phraseology  of 
the  Act  of  Parliament.  It  is  no  part  of  my  duty 
to  do  so,  if  the  meaning  of  the  Act  is  clear.  I 
agree  that  sect  1  of  the  Act  may  be  described  as 
being  partly  in  favour  of  creditors  and  partly  not 
in  their  favour.  It  provides  that  every  contract 
thereafter  entered  into  by  a  married  woman; 
(a)  "  shall  be  deemed  to  be  a  contract  entered  into 
by  her  with  respect  to  and  to  bind  her  separate 
property  whether  she  is  or  is  not  in  fact  possessed 
of  or  entitled  to  any  separate  property  at  the  time 
when  she  enters  into  such  contract"  That  is  in 
favour  of  the  creditor.  Then  (6)  "  shall  bind  all 
separate  property  which  she  may  at  that  time  or 
thereafter  be  poesessed  of  or  entitled  to,"  and 
that  also  is  in  favour  of  the  creditor.  Then  (e) 
"shall  also  be  enforceable  by  process  of  law 
against  all  property  which  she  may  thereafter 
while  discovert  be  possessed  of  or  entitled  to."  If 
the  section  stopped  there,  there  would  be  no  difB- 
cnlty  in  the  way  of  the  judgment  creditor.  But 
then  comes  the  proviso  that,  "  nothing  in  this 
section  contained  shall  render  available  to  satisfy 
any  liability  or  obligation  arising  ont  of  such 
contract  any  separate  property  which  at  that  time 
or  themfter  she  is  reetrained  from  anticipating." 
I  cannot  read  that  proviso  as  being  limited  to 
"during  coverture";  it  refers  to  all  separate 
property  which  "  at  that  time  or  thereafter  "  the 
woman  may  be  entitled  to.  In  the  present  case 
the  defendant  was  "  at  that  time  "  resti^ined  from 
anticipating  this  property,  and  therefore  it  is 
within  the  clear  words  of  the  proviso.  I  think, 
therefore,  that  this  appeal  fails  and  must  be  dis- 
missed. 

WiUiiAMS,  L.J. — ^I  do  not  see  my  way  to  differ 
from  the  judgment  of  Smith,  L.J.,  but  I  am  far 
from  thinking  that  the  words  of  the  section  are 
clear.  I  cannot  accept  the  argument  of  the 
appellant  upon  the  words  "  separate  property." 
I  could  only  adopt  that  argument  if  I  were  pre- 
pared to  say  that  the  Legislature  intended  that 
after  oovertnie  the  judgment  should  be  against  a 
woman  in  the  form  which  would  be  proper  in  the 
case  of  a  single  woman,  and  not  in  the  compli- 
cated form  used  -in  the  present  case.    I  wish. 


however,  to  point  ont  some  difficulties  about  the 
section.  The  proviso  is  not  a  proviso  limited  in 
its  application  to  clause  (e)  of  sect.  1.  It  is  a 
proviso  upon  the  whole  section.  Being  a  proviso 
upon  the  whole  section,  we  find  that  in  this  section 
of  the  Act  of  Parliament  two  expressions  are 
used,  the  expression  "  separate  property,"  and  the 
expression  "  property."  Let  us  consider  what  is 
the  effect  of  that  ?  The  proviso  says  that "  nothing 
in  this  8  motion  contained  shall  render  available  to 
satisfy  any  liability  or  obligation  arising  out  of 
such  contract:  any  separate  property  which  at- 
that  time  or  thereafter  she  is  restrained  from- 
anticipating."  Then,  looking  back  to  see  what  is 
dealt  with  as  "  separate  property  "  before,  I  find, 
the  ezpressioa  in  clause  (a)  which  is  the  clause 
which  enabled  a  married  woman  to  bind  her 
future  property,  and  I  find  the  expreEslon  also  in 
clause  (6),  but  in  clause  (c)  it  is  not  used  at  all. 
Therefore  I  have  no  doubt  that  "  separate  pro- 
perty "  in  the  proviso  has  the  same  meaning  in- 
the  proviso  as  in  clauses  (a)  and  (6).  That  raises 
a  doubt  in  my  mind  whether  we  should  give  effect 
to  the  proviso  in  such  a  way  as  to  apply  it  to  pro- 
perty which  has  been  actually  received  by  a. 
married  woman  after  she  has  been  discovert,  and 
whether  we  ought  n:>t,  by  reason  of  the  use  of  the- 
expression  "  separate  property  "  in  the  proviso,  t? 
limit  its  application  to  clauses  (a)  and  (6)  in  which, 
alone  it  is  used.  Appeal  di^i»>ed. 

Solicitor  for  the  appellant,  B.  Bamett. 
Solicitors   for  the  respondents,  R.  8.  Ttiyl<n;. 
Son,  and  Sumhert. 


July  27  and  Aug.  8. 

(Before  the  Lobd  Chancellos  (Halsbury), 
Smith  and  Williams,  L.JJ.) 

Bbown  v.  Peto.  (a) 

APPXAL  FROM  THB  QXTBEN'S  BENCH  DIVISION. 

Mortgage — Mortgage  of  estate — Lease    by    mort- 
gagor of  furnished  Ttumsion-house  with  sporting 
rights  over   whole    estate — Validity  of  lease — 
Conveyancing  Act  1881  (44  £  45  Viet,   e,  41), 
s.  18. 
The  mortgagor  in  possession  of  land,  part  of  which 
is    and    has   been    since    before    the    mortgage 
leased  to  tenants  with  a  reservation  of  sporting 
rights,  can  grant  a  lease  of  the  rest  of  tiie  land 
together  wUh  the  sporting  rights  over  the  other 
part,  which  will  be  valid  as  against  the  mort- 
gagee, under  sect.  18   of  the  Conveyancing  Act 
1881. 
This  was  an  appeal  by  the  plaintiff  from  the  judg- 
ment of  Bighiun,  J.  at  the  trial  of  the  action 
without  a  jury. 

The  plaintiff  brought  this  action  to  recover  from 
the  defendant  possession  of  a  house  and  premises 
known  as  Knowlton  Court ;  and  for  a  declaration 
that  the  defendant  had  not  any  right  of  shooting 
or  sporting  over  tiie  estate  known  as  the 
Knowlton  estate ;  and  for  mesne  profits. 

In  1887  the  owqer  of  the  Knowlton  estate 
mortgaged  it  in  fee  to  secure  the  sum  of  30,0002. 
The  estate  consisted  of  a  furnished  mansion- 
house,  stables,  and  gardens,  some  demesne  lands, 
and  about  1900  acres  of  agricultural  land. 

(a>  Uapurtad  b;  J.  H.  WlLLIAMii,  Mq.,  BarrlitWHkt-Lkw.    ' 
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At  the  date  of  the  mortgage  the  agricaltnral 
land  was  leased  to  agricaltnral  tenants,  the 
shooting  and  sporting  rights  being  reserved  to 
the  landlord. 

The  mortgagor  was  left  in  possession  and 
enjoyment  of  the  estate  by  the  mortgagee. 

On  the  26th  Nov.  1890,  the  mortgagor  demised, 
by  deed,  the  whole  of  the  estate,  except  the 
190U  acres  of  agrioaltural  land,  to  the  defendant 
for  the  term  of  fourteen  years  from  the  25th 
March  1890,  at  the  rent  of  3832.  a  year. 

The  lease  included  the  mansion-house,  with 
stables,  outbuildings,  gardens,  and  pleasure 
grounds,  together  with  the  f  amiture  and  fixtures 
and  other  effects  in  the  mansion-house;  also  a 
part  of  the  park  opposite  the  mansion-house  ;  and 
also  the  right  of  shooting  and  sporting  over  the 
whole  of  the  Knowlton  estate,  including  the  1900 
acrRS  which  was  leased  to  agricultural  tenants. 

The  lease  contained  a  proviso  for  re-entry  in 
ease  of  breach  of  the  lessee's  covenants. 

On  the  11th  Nov.  1896  the  mortgagee  obtained 
an  order  for  foreclosure  in  an  action  in  the 
Chancery  Division. 

The  rent  was  thereafter  paid  by  the  defendant 
to  the  moitgagee. 

Subsequently  the  mortgagee  asserted  that  the 
lease  granted  by  the  mortgagor  to  the  defen- 
dant was  not  a  valid  lease  under  the  provisions 
of  the  Conveyancing  Act  1881,  aud  that  the 
defendant  was  only  a  yearly  tenant.  The  mort- 
gagee accordingly  gave  the  defendant  a  notice  to 
quit,, as  a  yearly  tenant,  and  then  brought  this 
action. 

The  Conveyancing  Act  1881  (44  &  45  Vict.  c.  41) 
provides : 

Sect.  2. — (ii.)  Land,  nslesa  a  contraiy  intention 
appeals,  ioolodes  real  and  penontl  property,  and  any 
estate  or  interest  in  any  property,  real  or  personal,  and 
any  debt,  and  anything  in  action,  and  any  other  right 
or  interest,  (ix )  Bent  inolndea  yearly  or  other  rent, 
toll,  dnty,  royalty,  or  other  reRervation,  by  the  acre,  the 
too,  or  otherwise ;  and  fine  inolndea  premiam  or  fore- 
gift,  and  any  payment,  consideration,  or  benefit  in  the 
nature  of  a  fijie,  premium,  or  fore-gift,  (xi.)  A  mining 
lease  is  a  lease  for  mining  pnrposes — that  is,  the  search- 
ing for,  winning,  worMng,  making  merchantable,  carry- 
ing away,  or  diapoeing  of  mines  or  minerals,  or  parpoeea 
connected  therewith,  and  inolades  a  grant  or  licence  tor 
mining  purposes. 

Sect.  .18. — (1)  A  mortgagor  of  land  while  in  posses- 
sion shall,  as  against  every  inoombrancer,  have,  by  virtue 
ot  this  Act,  power  to  make  from  time  to  time  any  snob 
lease  ot  the  mortgaged  land,  or  any  part  thereof,  as  is  in 
this  section  described  and  authorised.  (3)  The  leases 
which  this  section  authorises  are :  (i.)  An  agricultural  or 
oconpation  lease  for  any  term  not  exceeding  twenty-one 
yeard ;  and  (ii.)  a  bnilding  leaae  tor  any  term  not  exceed- 
ing ninety-nine  years.  (6)  Every  such  lease  shall 
reserve  the  best  rent  that  oau  reasonably  be  obtained, 
regard  being  had  to  the  oircnmstanoes  ot  the  oase,  but 
without  any  fine  being  taken.  (7)  £very  such  lease  shall 
contain  a  covenant  by  the  lessee  for  payment  ot  the 
rent,  and  a  condition  ot  re-entry  on  the  rent  not  being 
paid  within  a  time  therein  specified  not  exceeding  thirty 
days.  (13)  This  section  applies  only  it  and  as  tar  as  a 
contrary  intention  is  not  expreaaed  by  the  mortgagor 
and  mortgagee  in  the  mortgage  deed,  or  otherwise  in 
writing,  and  shall  have  effect  subject  to  the  terms  of  the 
mortgage  deed  or  ot  any  such  writing,  and  to  the  provi- 
sions therein  contained. 

The  action  was  tried  before  Bigham,  J.  without 
a  jury. 


The  learned  judge  held  that  the  lease  was  a  valid 
lease,  as  against  the  mortgagee,  under  the  provi. 
sions  of  the  Conveyancing  Act  1881,  and  gave 
judgment  in  favour  of  the  defendant  (82  L.  T. 
Bep.  264). 

The  plaintiff  appealed. 

JHcJcent,  Q.C.  and  Wamngton,  Q.C.  (Morton 
Smith  with  them)  for  the  appellant. — As  the  law 
stood  before  1881,  the  defendant,  not  having 
received  notice  to  quit  from  the  mortgagees,  wae 
in  1898  a  tenant  of  the  plaintiff  from  year  to  year 
upon  the  terms  of  the  lease  granted  him  by  the 
mortgagor.  Under  these  circumstances  the  notice 
to  quit  which  was  given  to  him  in  1898  by  the 
plaintiff's  agent  would  be  a  valid  one : 

Jonm  V.  Phippt,  18  L.  T.  Bep.  813 ;  L.  Bep.  3  Q.  B. 
567. 
For  the  defendant  it  is  contended  that  the  lease 
granted  to  him'  by  the  mortgagor  comes  within 
the  provisions  of  sect.  18  of  the  Conveyancing 
and  Liaw  of  Property  Act  1881,  and  ttiat  it  is 
therefore  a  binding  lease  as  against  the  plaintiff. 
We  submit  that  the  lease  does  not  come  within 
that  section.  It  is  a  lease  of  a  house  and  sporting 
rights.  A  lease  of  a  right  of  shooting  is  not  a 
lease  "  of  the  mortgaged  land  or  aay  part  thereof," 
which  is  the  only  kind  of  lease  that  a  mortgagor 
is  empowered  to  make  under  sect.  18,  sub-sect.  1. 
Again,  by  sub- sect.  6,  such  lease  shaU  "  reserve  the 
best  rent  that  can  reasonably  be  obtained." 
Those  words  refer  to  "  rent "  in  the  sense  in 
which  that  word  is  ordinarily  used,  and  apply 
only  to  rent  arising  out  of  the  land  demised,  for 
which  a  distress  can  be  levied.  No  such  rent  can 
be  reserved  on  a  lease  of  sporting  rights,  nor  any 
right  of  re-entry.  The  word  "  rent  "  is  inapplic- 
able to  such  a  personal  thing  as  a  right  ot  shoot- 
ing. The  defendant  is  trying  to  read  into  sect.  18 
some  such  words  as  those  which  are  to  be  found 
in  sect.  6  of  the  S  ttled  Land  Act  1882  (45  &  46 
Vict.  c.  38),  by  which  a  tenant  for  life  is  em- 
powered to  lease  the  settled  land  or  anv  part 
thereof,  "  or  any  easement,  right,  or  privilege  of 
any  kind  over  or  in  relation  to  the  same."  So 
such  words  are  to  be  found  in  sect.  18.  If  the 
defendant's  lease  is  binding  on  the  plaintiff  under 
sect.  18,  it  follows  that  the  mortgagor  could  have 
leased  the  sporting  rights  alone ;  but  it  is  clear 
that  such  a  lease  would  not  come  within  the  words 
of  sect.  18 : 

Dayrell  v.  Hoare,  12  A.  ft  G.  356. 
That  case  has  been  accepted  as  good  law : 

Sugdsn  on  Powers,  ch.  IS,  s.  2  ; 

JB«  Gladttonei  Oladstone  v.  Gladatone,  82  L.  T. 
Bep.  516  ;  (1900)  2  Ch.  101. 

Again,  this  lease  was  not  granted  at  "  the  beat 
rent "  within  sub-sect.  6,  because  the  tenant  was 
allowed  under  it  to  deduct  from  the  rent  the 
money  which  he  was  to  expend  upon  the  house. 

Bray,  Q.C.  and  J.  B.  Atkin  for  the  respondent. 
— The  defendant's  lease  comes  within  the  provi- 
sions of  sect.  18.  The  word  "  land  "  must  there 
be  read  in  the  light  of  the  interpretation  clause, 
sect.  2,  as  including  "  tenements  and  heredita- 
ments, corporeal  and  incorporeal."  The  right  of 
shooting  granted  to  the  defendant  by  the  mort- 
gagor oomes  within  those  words.  Dayrell  v.  Hoare 
(tim,  *up,),  decided  in  1840,  is  no  authority  on  the 
meaning  of  an  Act  of  Parliament  passed  in  1881. 
But,    assuming   that   the   leaee    is   not   within 
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sect.  18,  it  ia  neTertheleas  binding  on  the  plaintiff. 
From  the  correspondenoe  and  other  evidence 
before  Bigham,  J.  it  is  clear  that  the  mortgagees 
knevr  that  the  mortgagor  was  thinking  of  grant- 
ing this  lease  to  the  defendant,  that  tbey  antho- 
rised  it,  and  in  substance  were  parties  to  it,  ao 
that  it  was  made  hy  the  mortgagor  for  them  as 
well  as  for  himself.  The  lease  is  therefore  a  bind- 
ing one  as  against  the  mortgagees  and  the  plain- 
tin  who  claims  throagh  them  : 

Corbett  t.  PUncden,  50  L.  T.  B«p.  740  ;  25  Ch.  Div. 

678. 
TFhe  conduct  of  the  mortgagees  after  the  lease  was 
ffnnted,  bat  before  foreclosure,  in  the  autumn  of 
1896,  also  leads  to  the  same  conclusion.  It  is 
quite  enough  that  the  mortgagees  were  aware  of 
the  lease : 

Keteh  t.  Hall,  Dongl.  21 ;  1  8m.  L.  C.  494,  lOth 

edit. 

The  expression  "  privy  to  the  lease  "  there  used 
by  Lord  Mansfield,  C.J.  merely  means  that  the 
mortgagee  knew  of  the  lease.  When  the  mort- 
gage was  made,  the  mansion-house  and  ahooting 
were  put  together  as  one  subject  of  letting.  The 
mortgagees  cannot  therefore  complain  as  against 
the  mortgagor  of  the  letting  of  the  two  together. 
An  application  waa  made  in  the  Chancery  Division 
by  the  mortgagor  and  the  mortgageee  with  the 
view  of  raising  more  money  on  the  property. 
They  must  have  then  informed  the  court  of  the 
«xi8tence  of  the  defendant's  fourteen  yeara'  lease 
and  its  value,  and  upon  their  statement  the  order 
of  the  court  as  to  the  second  mortgage  must  have 
been  made.  If  the  mortgagees  could  not  aay,  as 
Against  the  mortgagor,  that  this  lease  was  bad, 
neither  could  they  be  heard  to  aay  so  as  against 
the  lessee;  because,  if  that  were  allowed,  the 
lessee  would  have  a  right  of  action  against  the 
mortgagor  for  breach  of  his  covenant  for  quiet 
enjoyment.  Assuming  that  the  lease  is  not  bind- 
ing in  any  way  on  the  plaintiff,  we  submit  that 
the  defendant  is  entitled  to  i^Iief  under  12  &  13 
Tict.  c.  26,  a.  2. 

Dieketu,  Q.C.,  in  reply,  referred  to 
/Salmon  T.  Matthem,  8  U.  &  W.  827. 

Cw.  adv.  vidt. 
Aug.  8. — The  following  judgments  were  read : — 

Smith,  L.J.  — Upon  the  3rd  Aug.  1887  Mr. 
Lewis  Narborough  Hughes  D'Aeth,  who  was  the 
owner  of  the  Knowlton  Park  estate,  in  the  county 
of  Kent,  mortgaged  it  in  fee  to  secure  an  advance 
of  30,000{.  The  estate  consisted  of  a  furnished 
manaion-houae,  atables,  and  gardens,  of  aome 
demesne  lands,  and  of  agricultural  lands  of  about 
1900  acres  in  extent.  At  the  time  of  thia  mort- 
gage the  1900  acres  were  leased  to  agricultural 
tenants,  the  ahooting  thereon  being  reserved,  as  ia 
very  commonly  the  case,  to  the  landlord,  Mr. 
D'Aeth.  These  shootings  were  thus  severed 
firpm  the  occupation  of  the  agricultural  lands  and 
were  reserved  to  the  landlord.  After  thia  mort- 
gage Mr.  D'Aeth  was  left  in  poasesaion  and 
enjoyment  of  the  estate  bV  the  mortgagees. 
Upon  the  26th  Nov.  1890— that  is.  about  three 
years  after  the  mortgage — Mr.  D'Aeth,  by  lease 
under  seal,  demised  the  whole  estate,  excepting 
the  1900  acres  (which  were  then,  as  before  stated, 
in  lease  to  agricultural  tenants),  together  with  the 
shootings  over  the  1900  acres,  to  the  defendant, 
Mr.  Peto,  for  a  term  of  fourteen  years  from  the 


25th  Mansh  1890,  at  the  rental  of  3832.  per 
annum.  The  parcels  of  this  lease  become,  in 
my  opinion,  material  when  considering,  as  I  must 
do,  whether  the  lease  is  an  occupation  lease, 
BO  as  to  come  within  the  meaning  of  sect.  18  of 
the  Conveyancing  Act  1881.  They  are,  first, 
the  mansion-house,  with  stables,  outbuildings, 
gardens,  and  pleasure  grounds,  containing  eleven 
acres  or  thereabouts,  together  with  the  furniture 
and  fixtures  and  other  effects  in  the  mausion- 
bonse;  secondly,  part  of  the  park  opposite  the 
house,  containing  lorty-five  acres  or  thereabouts ; 
thirdly,  a  parcel  of  meadow  land  known  as  Dog- 
Kennel  pasture,  containing  8a.  Or.  5p.  or  there- 
abouts; fourthly,  the  right  ot  shooting  and 
sporting  over  the  whole  of  the  lessor's  Knowlton 
estate,  containing  about  1900  acres.  In  my  judg- 
ment thia  ia  a  lease  of  a  very  common  description 
where  a  landlord  is  letting  his  mansion-house, 
grounds,  and  ahootings  reserved  over  lands  leased 
to  agricultural  tenants,  and  was  a  well-known 
lease  both  before  and  since  the  Act  of  1881.  It 
is  sought  by  the  mortgagee  in  the  present  action  to 
eject  Mr.  Peto  some  four  years  before  the  lease  haa 
expired  upon  the  ground  that  it  is  not  authorised 
by  the  Conveyancing  Act  of  1881.  Many  points 
have  been  taken  and  argued,  but  the  above  point 
goea  to  the  whole  root  of  the  case,  and  if  Bigham, 
J.  was  right  in  holding  as  he  did  that  the  lease 
waa  a  valid  leaae  and  within  the  Act,  no  other 
points  arise.  That  sect.  18  of  the  Conveyancing 
Act  1881  was  passed  to  enable  mortga^rs  to 
grant  leases  aa  well  as  mortgagees  is  plain,  and 
that  the  aection  alao  enacts  in  expreaa  terms  what 
kind  of  leases  mortgagors  and  mortgagees  may 
grant  is  equally  clear.  Now,  what  is  it  that 
sect.  18  of  the  Conveyancing  Act  1881  enacts  !* 
To  ascertain  thia  I  must  read  sect.  18  and  sect.  2, 
the  interpretation  section,  together.  It  enacts 
that  a  mortgagor  of  land — that  ia,  of  tenements 
and  hereditaments  whether  corporeal  or  incor- 
poreal— while  in  possession  shall  as  against  every 
incumbrancer  have  by  virtue  of  the  Act  power  u> 
make  from  time  to  time  any  such  lease  of  the' 
mortgaged  tenements  and  hereditaments  whether' 
corporeal  or  iocorporeal,.  or  any  part  thereof,  as 
in  the  section  is  described  and  authorised — that 
is  to  say,  an  agricultural  or  occupation  lease  for 
any  term  not  exceeding  twenty- one  years,  or  a 
building  lease  for  any  term  not  exceeding  ninety- 
nine  years.  This  aection  alao  enacts  that  every 
auch  lease  shall  reserve  the  beat  rent  that  ciu 
reasonably  be  obtained,  and  shall  contain  a  cove* 
nant  by  the  lessee  for  payment  of  rent  and  a 
condition  of  re-entry  on  nonpayment  thereof. 
This  being  the  section,  the  question  arises 
whether  the  lease  of  the  26th  Nov.  1890  is  "  any 
such  lease  of  the  mortgaged  premises,"  or,  in 
other  words,  whether  the  lease  comes  within 
either  of  the  three  classes  of  leases  which  aect.  18 
of  the  Act  of  1881  expressly  authorises  a  mort- 
gagor in  possession  to  make — viz.,  an  agricultural 
lease,  an  occupation  leaae,  or  a  building  lease.  I 
agree  that  it  is  not  an  agricultural  leaae,  nor  ia  it 
a  building  lease  ,-  but  why  is  it  not  an  occupation 
leaae  P  It  ia  a  lease  by  which  the  mansion-house 
and  the  stables  and  gardens,  part  of  the  park,  and 
the  incorporeal  hereditament,  that  is  the  right  of 
shooting,  severed  as  it  was  when  the  lease  was 
made  from  the  1900  acres,  are  leased  to  the  defen- 
dant for  him  to  occupy.  Why  is  this  not  an 
occupation  lease  ?    It  is  a  lease,  as  I  have  before 
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said,  of  a  very  common  deacription,  and  for 
myself,  if  not  fettered  by  authority,  I  should  have 
had  no  doubt  but  that  it  was  an  occupation  lease. 
It  was  argued  that  a  lease  of  the  shooting  per  se 
would  not  be  an  occupation  lease,  for  that  no  rent 
could  be  reserved,  and  that  no  right  of  re-entry 
could  be  reserved;  but  why  could  not  both  of 
these  be  reserved  by  contract  ?  However,  I  do 
not  decide  this  point,  for  what  I  have  to  deal 
with  is  not  a  lease  of  shooting  per  at,  but  a  lease 
of  a  house,  stables,  and  lands,  and  coupled  there- 
with, and  as  incident  to  the  occupation  thereof,  is 
the  right  of  shooting  over  the  lands  already  let  to 
other  lessees.  It  is  argued  on  behalf  of  the  mort- 
gagees that  the  case  of  Dayrell  v.  Hoare  (12  A.  & 
£.  356)  shows  that  the  lease  of  the  26th  Nov.  1890 
is  an  invalid  lease,  because,  as  the  lease  in  that 
case  was  held  not  to  be  in  accordance  with  the 
power  granted  in  that  case,  so  the  present  lease 
IS  not  in  accordance  with  the  power  given  by 
sect.  18  of  the  Act  of  1881.  But  in  my  opinion 
this  argument  is  fallacious,  for  the  two  powers 
are  not  the  same.  DayreU  y.  Hoare  was  decided 
in  the  year  1840,  and  had  of  course  nothing  to  do 
with  the  Conveyancing  Act  of  1881  or  the  express 
statutory  power  given  therebv  to  mortga^rs  to 
grant  leases.  The  question  which  was  raised  in 
DayreU.  v.  Hoare  upon  demurrer  was  whether  a 
lease  which  demised  part  of  the  premises,  with 
the  right  of  shooting  over  the  whole,  was  a  good 
execution  of  a  power  authorising  a  lease  of  "  the 
said  several  estates,  hereditaments,  and  premises 
so  given  and  limited  " ;  and  it  was  held  that  it 
was  not,  because  that  power  did  not  authorise  a 
lease  of  part  of  the  land  with  liberty  to  sport  over 
the  rest,  Littledale,  J.  holding  the  lease  bad  on 
the  ground  that  the  entirety  in  the  particular 
part  was  not  demised,  for  the  demise  must  be  of 
the  whole  which  covers  the  part  demised,  and 
Patteson,  J.  saying  that  the  power  does  not  con- 
template the  separation  of  the  incident  from  the 
land.  It  is  quite  true  that  DayreU  t.  Hoare  was 
approved  of  by  Sir  Nathaniel  Lindley  in  the  case 
of  Be  Gladstone;  GladtUme  t.  Gladttvne  (82 
L.  T.  Rep.  615 ;  (1900)  2  Oh.  101),  where  that 
learned  judge  says :  "  The  decision  in  DayreU  v. 
Hoare  was  plainly  right,  both  under  the  old  law 
and  under  the  new  law — namely,  that  a  power  for 
a  tenant  for  life  to  lease  settled  estates  or  any 
part  or  parts  thereof  did  not  authorise  a  lease  of 
part  of  the  land  with  liberty  to  sport  over  the 
rest.  It  is  clear  that  a  power  to  lease  land 
cannot  enable  a  donee  of  the  power  to  impose  a 
burden  on  the  land."  I  do  not  doubt  the  accu- 
racy of  DayreU  v.  Howre  or  of  the  judgment  of 
the  Master  of  the  Bolls  in  Be  Gladstone ;  but  in 
the  present  case  the  Conveyancing  Act  expressly 
enacts  that  the  donee  of  the  power  may  grant 
occupation  leases  for  not  exceeding  twenty-one 
years,  and  that  such  leases  mav  consist  oi  both 
corporeal  and  incorporeal  hereditaments.  In  the 
present  case  the  right  of  shooting  was  severed 
before  the  lease  in  question  was  granted,  and  was 
an  incorporeal  hereditament,  the  leasing  of  which 
the  Act  of  1881  expressly  authorises.  Take  the 
case  of  a  lease  by  a  mortgagor  in  possession  of  a 
mansion-house  and  grounds,  together  with  a  right 
of  way  over  lands  leased  to  agricultural  tenants, 
why  would  not  such  a  lease  be  a  good  occupation 
lease  within  the  Act  ?  It  seems  to  me  that  it 
would,  and  if  so,  the  lease  of  the  mansion-house 
and  grounds  in  the  present  case,  together  with  the 


right  of  shooting  over  lands  leased  to  agricultural 
tenants  would  equally  be  within  the  Act.  The  case 
of  Dayrell  v.  Hoare  {ubi  tup.)  is  no  authority  as  to 
the  true  construction  of  sect.  18  of  the  Act  of 
1881,  and  the  learned  judges  who  decided  that 
case  and  Sir  Nathaniel  Lindley  in  Be  Gladstone 
(u&t  tvp.)  were  not  dealing  with  what  was  the 
meaning  of  an  express  power  to  grant  occupation 
lenses  of  both  corporeal  and  incorporeal  heredita- 
ments, which  I  have  to  deal  with  in  this  case.  I 
can  find  nothing  in  the  Act  of  1831  to  show  "  a 
contrary  intention"  so  as  to  exclude  the  inter- 
pretation of  the  word  "land"  in  sect.  2  (iL),  as 
including  tenements  and  hereditaments  corporeal 
and  incorporeal,  as  was  sought  to  be  made  out  by 
the  learned  counsel  for  the  mortgagees.  In  my 
judgment  the  lease  in  the  present  case  is  an  occu- 
pation lease,  and  falls  within  sect.  18  of  the  Act 
of  1881,  and  is  a  lease  which  the  Act  contem- 
plated either  a  mortgpigor  or  mortgagee  should  be 
empowered  to  grant.  For  the  reasons  above  I 
think  Bigham,  J.'s  judgment  as  to  the  validity  of 
the  lease  of  the  26th  Nov.  1890  should  be  upheld 
and  this  appeal  dismissed. 

Williams,  L.J. — The  first  question  to  be 
decided  in  this  case  is  whether  sect.  18  of  the 
Conveyancing  Act  1881  authorises  a  lease  by  a 
mort^g^rj  in  possession  of  a  mansion-house  and 
adjacent  landi  together  with  the  right  of  shooting 
over  other  land  not  included  in  the  lease,  but 
included  in  the  mortgage  security.  If  this  ques- 
tion is  answered  in  tiie  affirmative,  it  is  conclu- 
sive of  this  action  in  favour  of  the  defendant,  and 
no  other  question  need  be  answered.  Now, 
sect.  18  (1)  runs  as  follows  :  "  A  mortgagor  of 
land  whUe  in  possession  shall,  as  against  every 
incumbrancer,  have,  by  virtue  oi  this  Act, 
power  to  make  from  time  to  time  any  such  lease 
of  the  mortgaged  land,  or  auy  part  thereof,  as  in 
this  section  described  and  authorised."  The 
description  and  authority  contained  in  the  section, 
so  far  as  material  to  the  facts  of  the  present  case, 
seem  to  be : — Sect.  18,  sub-sect.  3  :  "  The  leases 
which  this  section  authorises  are  :  (i.)  An  agricul- 
tural or  occupation  lease  for  any  term  not 
exceeding  twenty-one  years."  Sub-sect.  6: 
"Every  such  lease  shall  reserve  the  best  rent 
that  can  reasonably  be  obtained,  regard  being 
had  to  the  circumstances  of  the  case,  but  without 
any  fine  being  taken."  Sub-sect.  7 :  "  Every 
lease  shall  contain  a  covenant  b^  the  lessee  for 
payment  of  the  rent,  and  a  condition  of  re-entry 
on  the  rent  not  being  paid  within  a  time  therein 
specified  not  exceeding  thirty  days."  Sub-sect.  13 : 
"  This  section  applies  only  if  and  as  far  as  a  con- 
trary intention  is  not  expressed  by  the  mort- 
gagor and  mortgagee  in  the  mortgage  deed,  or 
otherwise  in  writing."  Now,  in  order  to  consbne 
sect.  18,  it  is  necessary  to  refer  to  some  defini- 
tions in  the  Act  of  words  therein  employed.  By 
sect.  2  (ii.),  "  land,  unless  a  contrary  intention 
appears,  includes  land  of  any  tenure,  and  tene- 
ments and  hereditaments,  coiporeal  or  incorpo- 
real, and  houses  an^  other  buildings,  and  also  an 
undivided  share  in  land."  By  sect.  2  (ix.), 
"rent  includes  yearly  or  other  rent,  toll,  duty, 
royalty,  or  other  reservation,  by  the  acre,  the  ton, 
or  otherwise  " ;  and  (xi.)  "  a  mining  lease  .  .  . 
includes  a  grant  or  licence  for  mining  purposes." 
It  is  urged  on  behalf  of  the  defendant,  who  con- 
tends that  this  lease  falls  within  the  description 
and  anthority  of  sect.  18  of  the  Act  of  1881,  that, 
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as  land  by  tiie  definition  includes  heredifaamenta 
ooiporeal  or  incorporeal,  tiie  authority  necessarily 
inclndes  the  right  to  lease  shooting  over  land 
which  is  not  itself  demised  to  the  lessee,  but 
this  seems  to  me  to  depend  on  whether  the 
definition  inoladea  hereditaments  which  only 
come  into  existence  by  the  exercise  of  the 
leasing  power.  The  right  of  sporting  has  no 
flzistenoe  as  a  hereditament  until  some  grant 
or  lease  of  it  ia  made  by  the  owner  of  the 
soil ;  it  is,  so  long  as  enjoyed  by  the  owner 
of  the  soil,  a  mere  incident  of  ownership, 
and  passes  from  one  to  another  by  a  mere  con- 
veyance or  lease  of  the  land ;  and  when  a  land- 
owner reservps  to  himself  the  right  of  shooting  he 
does  not  really  reserve  or  except  anything  from 
the  conveyance  or  lease,  bat  in  law  takes  nnder  a 
regrant  from  the  lessee — i.e.,  not  a  mere  licence, 
bnt  a  srant  coupled  with  an  intereet.  But  it  is 
to  be  observed  that,  in  the  present  case,  at  the 
date  of  the  mortgage  the  lands  over  which  the 
moi'tgagor  purported  to  grant  the  right  of 
sporting  were  already  let  on  farm  leases  reserving 
the  right  of  shooting.  It  seems,  therefore,  that, 
at  the  date  of  the  mortgage,  the  shooting  rights 
over  the  farm  existed  as  incoi-poreal  heredita- 
ments. The  incorporeal  hereditaments  existed 
aeparately — I  think  it  does  not  matter  for  what 
term  they  had  been  granted — and  fall  within 
tlie  definition  of  land.  But  it  is  further  urged 
that,  even  if  the  sporting  rights  were  severad 
before  the  date  of  the  mortgage  and  existed  at 
that  date  as  incorporeal  hereditoments  and  were 
leased  as  such,  yet  the  case  of  DayreU  v.  Hoare 
(12  A.  &  £.  356)  shows  that  a  lease  of  such  sporting 
rights  is  not  a  lease  of  part  of  the  land  as  to  which 
sect.  18  of  the  Conveyancing  Act  1881  creates  the 
etatntory  power,  but  I  cannot  accept  this  view. 
In  DayreU  v.  Hoare  (ubi  tup.)  the  leaise  purported 
to  be  executed  in  pursuance  of  a  power  to  lease 
the  estates,  hereditaments,  and  premises  given  to 
the  tenant  for  life,  or  any  part  or  parts  thereof. 
Now,  the  estates,  hereditaments,  and  premises 
given  to  the  tenant  for  life  appear  to  have  been 
0pe<afic  messuages  and  lands,  and  Littledale,  J., 
in  delivering  judgment,  says  (p.  368) :  "  Kor  is  it 
a  grant  of  a  part ;  for,  in  the  power,  part  is  used 
-with  reference  to  the  entirety  which  the  tenant 
for  life  has.  Thus,  supposing  the  estate  to 
consist  of  two  houses  and  1000  acres  of  land,  the 
power  enables  the  party  to  grant  one  house  and 
100  acres.  But  the  demise  must  be  of  the  whole 
which  covers  the  part  demised.  An  easement 
cannot  be  granted  by  itself  out  of  any  separate 
part;  that  would  be  subjecting  the  land  to  a 
servitude."  But  in  the  present  case  the  sporting 
rights  existed  as  part  of  the  mortgaged  property 
at  the  date  of  the  lease,  and  I  do  not  think 
DayreU  v.  Hoare,  when  oonsidered  in  the  light  of 
that  fact,  has  any  application.  It  certainly  is 
dependent  on  the  nature  of  the  entirety  to  be 
dealt  with  under  that  particular  power,  and  on  the 
entirety  of  the  gift  to  that  toiant  for  life.  The 
sportaig  rights  were  not  part  of  the  gift  to  the 
tenant  for  ufe.  The  gift  was  exclusively  corporeal, 
and  an  incident  of  the  estate  was  not  part  of  the 
entirety  given.  At  all  events  DayreU  v.  Hoare  is 
not  an  authority  on  the  construction  of  the  Con- 
veyancing Act  1881.  Some  question  was  raised 
in  iha  caae  as  to  whether  the  rent  in  the  lease 
granted  ought  to  be  treated  as  an  entire  rent  for 
mansion-honse,  land,  and  right  of  shooting,  or  to 


be  treated  as  apportioned.  On  the  point  I  am  dis- 
cussing— viz.,  whether  a  lease  of  the  right  of  shoot- 
ing over  land  not  demised  to  the  lessee  of  the  shoot- 
ing can  fall  within  sect.  18  of  the  Conveyancing  Act 
1881 — I  do  not  think  it  matters  a  bit  which  way  the 
question  is  answered.  If  the  lease  of  snch  a 
right  of  shooting  falls  at  all  within  sect.  18,  sub- 
sect.  1,  it  does  so  equally  whether  the  lease  also 
comprises  lands  or  whether  it  does  not  do  so.  I 
think  that^  having  regard  to  the  fact  that  before 
the  mortage  the  right  of  shooting  had  been 
converted  into  a  several  hereditament,  the  lease  of 
it  may  fall  within  sect.  IS,  sub-sect.  1,  provided  the 
other  conditions  of  the  section  are  complied  with. 
Now,  the  following  objections  are  made  to  show 
that  those  conditions  have  not  been  complied 
with :  (i)  That  this  lease  is  neither  an  agncol- 
tural  nor  an  occupation  lease ;  (2)  that  no  rent 
has  been  reserved, 'and  therefore  not  the  best 
rent;  (3)  that  there  is  no  right  of  re-entry 
reserved,  or  possible,  on  the  incorporeal  heredita^ 
ment ;  (4)  that  all  these  matters  forbid  the  appli- 
cation of  sect.  18  to  incorporeal  hereditaments, 
because  the  conditions  imposed  by  that  section 
show  a  contrary  intention.  To  these  objections 
perhaps  another  objection  should  be  added — viz., 
that  clause  (xi.)  of  sect.  2,  by  ite  definition  of  a 
mining  lease  as  including  a  grant  or  licence  for 
mining  purposes,  by  implication  excludes  such 
gpnnte  or  licences  from  other  leases  or  sub- 
stantive leases.  I  do  not  think  that  any  of  these 
objections  should  prevail.  I  think  that  the  words 
"  occupation  lease  "  may  well  apply  to  a  lease  of 
an  incorporeal  hereditament.  Use  and  occupation 
lies,  as  is  pointed  out  in  Bird  v.  Higgituon  (2 
A.  &  E.  696,  702),  for  actual  enjoyment  of  a  fishery. 
"  Occupy "  is  a  word  which  in  one  form  and 
another  is  not  infrequently  used  of  an  incorporeal 
hereditament.    Eviction,  which  presupposes  occu- 

?ation,  is  a  term  employed  in  respect  of  tithes, 
think  that  the  word  "  rent "  is  used  in  this  Act 
to  include  rent  so  called — that  is,  rent  which  does 
not  issue  out  of  the  thing  demised,  and  in  respect 
of  which  there  can  be  no  distress.  In  case  after 
case  the  word  is  used  by  judges  in  respect  of  such 
rent  so  called.  In  legislation  also  the  word  is 
used  not  infrequently  in  this  sense.  The  very 
definition  of  rent  in  the  Conveyancing  Act  1881, 
"rent  includes  yearly  or  other  rent,  toll,  duty, 
royalty,  or  other  reservation,  by  the  acre,  ton,  or 
otherwise,"  shows  that  rent  is  not  used  in  this  Act 
in  its  strict  sense.  In  Lord  Hastings  v.  North- 
Eaatern  Railway  Company  (80  L.  T.  Rep.  217 ; 
(1899)  1  Oh.  656)  it  was  held  by  the  Court  of  Appeal, 
affirming  Byrne,  J.,  that,  in  a  grant  of  wayleave, 
sums  payable  to  the  grantor  in  respect  of  traffic 
passing  over  the  line  were  a  rent  witlun  the  statute 
32  Hen.  8,  c.  34,  and  that  the  benefit  of  such  rent 
ran  with  the  reversion  to  the  land.  As  to  re- 
entry, I  feel  no  difficulty.  If  there  can  be  occupa- 
tion and  eviction,  there  can  clearly  be  re-entry.  I 
find,  then,  nothing  in  these  conditions,  imposed 
by  sect.  18  of  the  Conveyancing  Act  1881,  to 
exclude  a  lease  of  an  incorporeal  hereditament 
from  the  statutory  power  given  by  the  Act  to  the 
mortgagor,  or  from  that  given  to  the  mortgagee 
by  sect.  18,  sub- sect.  2.  It  is  only  necessary  in 
the  present  case  to  decide  that,  the  sporting 
righte  having  been  severed  before  the  mortgage, 
the  power  of  the  mortgagor  to  lease  applies  to 
such  an  incorporeal  hereoutament ;  but  T  by  no 
means  decide  that  the  power  to  lease  under  the 
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statute  would  not  extend  to  an  incorporeal  here- 
ditament, althoaeh  nnaevered  until  the  making  of 
thio  lease — that  is  to  say,  that  I  do  not  decide 
that  the  power  may  not  apply  to  a  case  falling 
within  Dayrell  t.  Hoare  (u6i  sup.).  We  have  to 
construe  an  Act  of  Parliament  not  passed  to  give 
a  limited  gift  to  anyone,  nob  passed  in  the  inLerest 
of  the  mortgagor  or  the  mortgagee,  bat  passed 
in  the  interest  of  the  State  on  the  ground  that 
it  is  contrary  to  the  interest  of  the  State  that  land 
should  be  so  held  that  nobody  can  safely  become 
the  tenant  for  a  term  of  years  of  either  mortgagor 
or  of  mortgagee  in  possession.  Certain  condi- 
tions are  made  essential  to  the  exercise  of  this 
power — ^that  the  best  rent  shall  be  reserved  which 
can  reasonably  be  obtained.  I  am  by  no  means 
prepared  to  say  that,  if  the  best  rent  can  only  be 
obtained  by  letting  land  in  parts  and  giving  the 
lessee  of  one  part  a  right,  which  constitutes  in  a 
sense  a  serritade,  over  another  part,  such  as  a 
right  of  access,  or  rights  of  drainage,  or  rights  of 
shooting,  this  is  not  within  the  power.  In  Wilson 
V.  Queen's  Club  (65  L.  T.  Bep.  42 ;  (1891)  3  Oh. 
522)  it  was  held  that  a  lessee  under  a  lease, 
made  by  a  mortgagor  in  possession  by  virtue  of 
sect.  18,  can  restrain  the  mortgagee  and  those 
claiming  under  him  from  obstmcting  the  lessee's 
enjoyment  of  a  right  to  light.  I  have  only 
to  add  that  I  do  not  think  that  the  express 
powers  in  sect.  2  exclude  the  power  to  make 
licences  or  grant  privileges  over  mortgaged  land 
not  demised  in  cases  oUier  than  mining  leases. 
There  is  a  reason  for  the  express  provision  in 
the  case  of  mining  leases  based  on  the  fact 
that  the  division  ot  the  land  in  mining  cases  is 
horizontal. 

The  LOBD  Chancbllob  (Halsbnry)  concurred. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Kingsford,  Dorman, 
and  Co. 

Solicitors  for  the  respondent,  Lee  and  Pertiber- 
tons. 


Wednesday,  Aug.  8. 
(Before  Smith  and  Williams,  L.JJ.) 

FiTBBBB  AND  OTHEBS  V.  TATLOB.  (a) 
APPEAL  FBOM  THE  (jUEEN's  BENCH  DIVISION. 

PraeHee — Order  of  County  Court  for  payment  of 
costs — Action  in  High  Court  upon  order — 
Action  not  maintainable. 

An  action  will  not  lie  upon  an  order  of  a  County 
Court  for  payment  of  costs. 

This  was  an  appeal  by  the  plaintiffs  from  an 
order  of  Lawrance,  J.  at  chambers  giving  the 
defendant  unconditional  leave  to  defend. 

By  an  order  of  the  High  Court,  upon  an  inter- 
pleader summons,  an  issue  was  directed  to  be 
tried  between  Messrs.  Purber,  Price,  and  Pnrber 
and  Taylor. 

The  issue  was  remitted  to  the  Bloomsbniy 
County  Court,  and  the  County  Court  judge 
decidM  in  favour  of  Messrs.  Purber,  Price,  and 
Fnrber,  and  ordered  Taylor  to  pay  to  Messrs. 
Purber,  Price,  and  Purber  the  sum  of  77Z.  for 
costs. 

Taylor  did  not  pay  any  part  of  the  sum  of  77Z., 

(a)  Beporttd  b;  }.  B.  'Willuus,  £>q.,  Eirrl»t«r-«t-Lkw, 


and  Messrs.  Purber,  Price,  and  Fnrber  were 
unable  to  find  any  property  of  Taylor  upon  which 
to  levy  execution. 

Messrs.  Purber,  Price,  and  Purber  thereupon 
brought  this  action  against  Taylor,  upon  the 
order  of  the  County  Court,  to  recover  the  amount 
payable  to  them  under  that  order. 

Upon  an  application  by  the  plaintiffs  for  sum- 
mary judgment  under  Order  XIY.,  Lawrance,  J. 
at  chambers  gave  the  defendant  unconditional 
leave  to  defend,  upon  the  ground  that  an  action 
upon  the  order  was  not  maintainable. 

The  plaintiffs  appealed. 

H.  Kiteh  for  the  appellants. — The  decision  of 
the  learned  judge  was  wrong.  An  action  can  b» 
brought  upon  a  final  order  of  a  County  Court  for 
the  payment  of  costs,  and  this  was  a  final  order. 
The  case  relied  upon  by  the  defendant,  Berkeley 
V.  Elderkin  (1  E.  &  B.  805),  is  not  ap^tlicable  tO' 
this  case,  for  it  applies  only  to  a  final  judgment 
of  a  County  Court,  and  the  same  observation 
applies  to  Austin  v.  Mills  (9  Excb.  288).  The 
decisions  before  the  Judicature  Acts  as  to  aotion» 
upon  orders  of  the  superior  courts,  which  are 
referred  to  in  Oodfrey  v.  Qeorge  (73  L.  T.  Bep. 
599 ;  (1896)  1  Q.  B.  48)  and  Pritchett  v.  Engltsk 
and  Colonial  ByndicaU  (81  L.  T.  Bep.  206 ;  (1899> 
2  Q.  B.  428),  are  not  applicable  to  orders  of  tiie 
County  Court  as  to  costs.  If  an  action  cannot  be 
brought  npon  an  order  of  this  kind,  the  party  who 
is  entitted  to  payment  is  without  any  remedy  if 
he  cannot  find  property  'of  the  other  party  upon 
which  to  levy  execution,  for  bankruptcy  pro- 
ceedings cannot  be  taken  upon  the  order  which 
is  not  a  "  final  judgment." 

Abinger,  for  the  respondent,  was  not  callecl 
upon  to  argue. 

Smith,  L.J. — I  am  of  opinion  that  the  learned 
judge  was  right  in  his  decision  in  this  case.     The 
facts    are    as    follows ;    An    interpleader    issue 
between  the  present  plaintiffs  and  the  present- 
defendant    was    decided     in    the    Bloomsbury 
County  Court,  and  the  present  plaintiffs  were 
successful.    An  order  was  thereupon  made  in  the' 
County  Court  that  the  defendant  should  pay  the' 
costs    of    the  plaintiffs.     The  amount   payable 
under  that  order  to  the  plaintiffs  was  772.,  and 
the  defendant  has  not  paid  that  amount  to  the- 
plaintiffs.  The  plaintiffs  have  accordingly  brought 
this  action  against  the  defendant  to  recover  tb&t 
amount,  and  have  taken  out  a  summons  under 
Order  XIY.  for  summary  judgment.    The  objec- 
tion  has  been  taken  by-  the  defendant  that  aa 
action  cannot  be  brought  to  recover  costs  payable 
under  an  order  of  a  County  Court.    The  question, 
therefore,  on  this  appeal  is  whether  an  action  can 
be  brought  upon  an  order  of  the  County  Court 
for  payment  of  costs.    The  plaintiffs  wish  to  get 
a  final  judgment  against  the  defendant  in  order 
to  make  him  a  bankrupt,  but  the  object  and  pur- 
pose of  the  action  are  immaterial.   The  question  is 
whether  the  action  can  be  brought.    No  doubt 
execution  can  be  issued  in  the  County  Court  upoxk 
this  order.    In  my  opinion,  the  law  upon  thia 
matter  is  as  follows :    Prior  to    the  Judicature 
Acts  and  the  making  of  Order  XLII.,  r.  24,  no- 
person  could  bring  an  action  upon  a  judge's  order 
m  the  High  Court    Why  was  that  so?      The- 
answer  is  obvious.    It  would  be  an  unnecessary 
waste  of    legal    proceedings,    because   execution 
could  be  levied  upon  the  order.    An  action  a{»oik 
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the  order  would  not,  therefore,  be  tolerated  in  the 
conrts  at  all.  I  will  cite  as  an  authority  for  that 
rule  this  passage  from  Bullen  and  Leake  (p.  194, 
3rd  edit) :  "  An  action  will  not  lie  upon  a  role  of 
court  or  a  judge's  order,"  and  several  authorities 
for  that  statement  are  there  cited.  So  matters 
remained  until  Order  XLII.,  r.  24,  was  made. 
Then  arose  the  question  whether  that  rule  altered 
that  which  was  before  the  law.  It  was  held  in  the 
Court  of  Appeal  in  Godfrey  y.  George  (73  L.  T. 
Bep.  599;  (1896)  1  Q.  B.  48)  and  Pritchett  v. 
Englieh  and  Colonial  Syndicate  (81  L.  T.  Rep. 
206;  (1899)  2  Q.  B.  428)  that  Order  XLII.,  r.  24, 
had  altered  that  law  so  that  an  action  could  be 
brought  upon  a  judge's  order  by  reason  of  the 

SroTisions  of  rule  24.  It  has,  therefore,  been 
ecided  that  an  action  can  be  brought  in  the  High 
court  upon  a  judge's  order.  Then,  as  to  an 
order  of  the  County  Court.  The  order  can  be 
enforced  by  execution.  Why,  then,  should  an 
action  be  brought  upon  it  P  In  my  judgment,  the 
law  applicable  to  an  order  of  the  County  Court  is 
exactly  the  same  as  that  which  was  tormerW' 
applicable  to  an  order  of  the  High  Court.  No 
anthorify  can  be  adduced  to  show  that  there  is 
any  difrorence.  There  is,  then,  now  this  dis- 
advantage in  the  case  of  an  order  of  the  County 
Court,  that  the  cases  of  Godfrey  v.  George  {ubi 
sup.)  and  Pritchett  v.  Englieh  and  Colonial 
Syndicate  (ubi  rup.)  are  not  applicable,  because 
there  is  no  Order  XLII.,  r.  24,  applicable  to  orders 
of  the  County  Court  For  these  reasons  I  am  of 
opinion  that  the  order  of  Lawrance,  J.  was  quite 
right,  and  that  the  defendant  is  entitled  to  uncon- 
ditional leave  to  defend  because  the  action  is  not 
maintainable.  This  appeal,  therefore,  fails  and 
must  be  dismissed. 

Williams,  L.J. — I  entirely  agree,  and  will  add 
only  a  few  words.  It  is  not  disputed  by  the  appel- 
lants that  a  person  could  not, prior  to  Order  XLII., 
r.  24,  have  brought  an  action  upon  an  order  ot  the 
court  for  payment  of  costs,  as  distinguished 
from  a  judgment,  either  in  the  court  in  which 
the  order  was  made  or  in  any  other  court.  The 
appellants  then  say  that,  although  that  was  the 
rule  as  to  orders  of  the  High  Court,  yet  it  was 
not  the  rule  as  to  orders  of  the  County  Court. 
The  reasoning  upon  which  the  cases  were  decided 
as  to  orders  of  the  High  Court,  which  are  cited 
in  the  note  to  Emerson  v.  Laehley  (2  H.  Black.  248), 
will  be  found  to  apply  just  as  much  to  an  order 
of  the  County  Court  for  payment  of  costs  as  to 
an  order  of  the  old  Court  of  Queen's  Bench, 
Court  of  Common  Fleas,  or  Court  of  Exchequer. 
Further,  it  is  stated  in  the  marginal  note  to 
Hmeraon  v.  Lashley  {uhi  tup.)  that  "  no  action 
will  lie  in  this  court  to  recover  costs  ordered  to 
be  paid  by  a  rule  of  an  inferior  court  in  the  course 
of  a  suit  there,  notwithstanding  the  defendant 
should  not  be  liable  to  an  attachment  of  the 
inferior  court,  by  being  resident  out  of  its  juris- 
diction." That,  therefore,  is  a  positive  decision 
that,  although  at  the  time  of  that  decision,  before 
the  County  Court  Act  1845  (8  &  9  Vict  c.  127),  an 
action  could  be  brought  upon  a  judgment  of  an 
inferior  court,  yet  it  could  not  be  brought  upon 
an  order  of  an  inferior  court.  I  agree,  therefore, 
that  this  appeal  must  be  dismissed. 

Appeal  diamiteed. 

Solicitor  for  the  appellants,  Richard  Furber. 

Solicitor  for  the  respondent,  /.  W.  Browne. 
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(Before  Stirling,  J.) 

Be  Got  and   Co.  Limited  ;    Fabmeu  v.  Got 

AND  Co.  Limited,  (a) 
Covipany — Deheniures- —  Voluntary  winding-up— 
Debenture-holders'  action — Transfer  after  judg- 
ment— BonA,  fide  transferee — Bight  to  registra- 
tion— Cross-claim  by  company  against  trans- 
feror—Companies  Act  1862  (25  £  26  Viet.  e.  89), 
s.  131. 

Where  the  conditions  of  debentures  provided  (1) 
that  a  transfer  would  be  registered  by  the  com- 
pany upon  certain  requiremerUs  being  fulfilled, 
and  (2)  that  the  principal  and  iyUerest  secured 
by  them  toouZd  be  paid  without  regard  to  equitiee 
between  the  company  and  prior  holders  : 
Held,  that  a  transferee  for  value  and  in  goodfaith, 
who  took   his    transfer   after  judgment    in   a 
debenture-holders'  action,  was  entiiUd,  hamng 
complied  with  the  formal  requirements,  to  re- 
ceive the  dividend  payable  in  respect  of  his  de- 
bentures without  regard  to  a  claim  by  the  com- 
pany against  hit  transferor. 
The  right  to  transfer  debetUures  and  have    the 
transfers  registered  it  not  affected  by  a  loinding- 
up  of  the  company  nor  by  j  Mlgment  in  a  deben- 
ture-holders' action. 
This  was  a  debenture-holders'  action  in  which 
the  question  arose,  upon  further  consideration,  as 
to  whether  one  Bobey,  who  since  the  judgment 
in  the  action  had  become  the  transferee  from  one 
Chandlei'  of  certain  debentures,  was  entitled  to  be 
paid  anything  in  respect  thereof  until  payment 
had  been  made  of  a  sum  which  Chandler  had  been 
ordered  to  pay  to  the  liquidator  of  the  company. 

The  debentures  in  question  formed  part  of  an 
issue  of  sixty  debentures  of  1002.  ea^h,  made  in 
Oct.  1897.  By  each  debenture  the  company 
chai^d  its  undertaking  and  all  its  property,  ootn 
present  and  future,  including  its  uncalled  capital. 
By  the  conditions  indorsed  upon  the  debentures  it 
wae  {inter  alia)  provided  (condition  4)  that  every 
transfer  must  be  delivered  at  the  registered  office 
of  the  company  with  a  fee  of  2>.  6d.  and  such 
evidence  of  identity  as  the  company  might  reason- 
ably require,  and  thereupon  the  transfer  would 
be  registered  and  a  note  of  such  registration 
wouldl>e  indorsed  thereon,  and  (condition  6)  that 
the  principal  and  interest  secured  by  the  deben- 
tures would  be  ptud  without  regard  to  any 
equities  between  the  company  and  the  original  oy 
any  intermediate  holder  thereof. 

On  the  12th  May  1898  a  resolution  was  passed 
for  the  voluntary  winding-up  of  the  company,  anc^ 
one  Doggett  was  appointed  liquidator.  Upon  the- 
passing  of  this  resolution  the  principal  sums 
secured  by  the  debentures  became  payable. 

On  the  9th  June  Doggett  was  appointed  recnveo- 
in  the  debenture  -  holders'  action,  and  on  the- 
11th  June  the  usual  judgment  was  pronounced. 

In  Aug.  1898  Chaindler,  who  was  a  debenture- 
holder  and  had  been  a  director  of  the  company,, 
applied  to  Bobey  for  an  advance  on  the  security 
01  his  debentures.  On  the  1st  Sept.  1898  Bohey^e. 
solicitor   wrote   to  the  liquidator  and  receiver,. 
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making  inqairies  about  the  debcaturet  and 
aaking  whether  there  were  anjr  cross-daims  by 
the  cotopany  against  Chandler;  and  on  the  2nd 
Sept.  Doggett  Bent  a  letter  answering  some  of 
the  inquiries,  but  taking  no  notice  of  the  inquiry 
as  to  croBS-olaiQS.  Subsequently  an  interview 
took  place  between  Robey  and  Doggett,  at  which, 
according  to  Bobey,  Doggett  stated  that  he  was 
not  awaie  of  any  cross-claims  ;  but  this  was  denied 
by  Doggett,  who  said  that  he  had  uerer  given  any 
answer  to  the  inquiry. 

On  the  14th  Sept.  1898  Robey  made  an  advance 
to  Chandler  on  the  secnrity  of  a  mortgage  and 
transfer  of  the  debentures. 

On  the  22nd  Sept.  1898  Bobey's  solicitor  sent 
the  transfer  to  Doggett  for  registration.  Doggett 
referred  the  matter  to  the  stmcitor  acting  in  the 
proceedings,  bat  that  gentleman  thonght  that, 
having  regard  to  the  judgment  in  the  action, 
th«re  was  a  difficulty  as  to  registration,  and,  after 
some  correspondence,  Bobev's  solicitor  gave 
Dog^t  formal  notice  on  the  14th  Oct.  1898 
requiring  him  to  register  the  transfers.  Subee- 
qnently  Doggett's  solicitor  bronght  the  matter 
before  the  master,  who  directed  that  on  the  trans- 
fers being  verified  in  the  usual  w^  the  receiver 
and  manager  should  enter  a  note  of  the  transfers 
on  the  register,  but  shonld  not  enter  the  trans- 
feree's name  therein. 

In  Oct.  1898  Doggett  discovered  that  Chandler 
had  been  guilty  of  misfeasance  in  respect  of  a  sum 
of  300!.,  which  had  come  to  his  hands  as  a  director 
of  the  company,  and  on  the  16th  March  1899, 
upon  a  summons  in  the  winding-up.  Chandler 
was  ordered  to  pay  that  sum  to  the  liquidator. 

On  the  3rd  Feb.  1899  the  master  made  his  certifi- 
cate in  answer  to  the  inquiries  directed  by  the 
judgment  in  the  debentnre-nolders'  action.  In  the 
schedule  to  this  certificate,  the  debentures  in  ques- 
tion were  thus  dealt  with :  In  a  colnmn,  hmded 
"  Name  of  present  holder,"  ooouired  the  entry : 

Chandler,  J.  H.  (the  restored  holder  at  date  of  liqui- 
dation) and  Bobey,  O.  D.,  the  transferee  of  the  deben- 
toies  b/indentaie  of  trsnifer,  dated  the  11th  Rapt.  1898, 
■ubseqaent  to  date  of  liquidation  of  the  aaid  dirfendant 
4X>rapan J  u  part  secoiity,  to  eeonre  6001.  and  interest  and 
ooati,  nnder  a  oarUin  deed  of  defeaunoe,  dated  the 
14tli  Sept.  1898,  and  certain  other  liabilitiei  nnder  a 
memorandnm  of  chargfe,  also  dated  the  14th  Sept.  1S8S, 
in  the  body  of  the  certifioate  reapactiTely  mentioned. 
Frooaedinga  are  pending-  againat  the  aaid  J.  H.  Chandler 
in  reapeot  of  a  olaim  by  the  defendant  company  aa  stated 
in  the  body  of  the  certifioate. 

And  in  thescheduleof  particulars  of  the  property 
comprised  in  the  debentures  appeared  the  entry : 

A  sum  of  3001.  and  interest  olaimed  from  J.  H. 
Chandler  (who  ia  also  a  dabentare-holder)  in  respect  of 
moneys  alleged  to  have  been  received  by  him  to  the  nae 
«f  the  defendant  company  and  appropriated  by  him  to 
his  own  nae.  FroceecUnga  for  the  reoovery  of  this  anm 
are  at  present  pending  by  leave  of  the  judge. 

Jenkins,  Q.C .  and  A.d-B.  Terreli  for  the  claimant 
Bobey. — The  company  was  bound  to  register  the 
transfer  on  the  icquiremente  of  condition  4  being 
duly  complied  with : 

SoeUU  OeneraU  de  ParU  v.  Walker,  54  L.  T.  Bep. 

389;  11  App.  Caa.  20; 
Boota  V.  Williamion,  58  L.  T.  Bep.  808 ;  38  Ch.  Div. 

485; 
Ifoore  V.  North  Weitem  Bank,  64  L.  T.  Bq^.  456; 
(1891)  2  Ch.  599. 

And  the  entry  of  the  note  of  transfer  in  the 


register  by  the  master's  direction  must  be  taken 
as  equivalent  to  actual  registration.  The  general 
rule  that  a  chose  in  action  assignable  in  equity 
passes  subject  to  equities  must  here  yield  to  the 
express  agreement  of  condition  6  : 

Be   Agra  and  Matterman't  Sank,  IS   L.  T.  Bep. 
408 ;  L.  Bep.  2  Cb.  891 ; 

Re  Blakaly  Ordnance  Company;  Vtedham'i  case, 
16  L.  T.  Bep.  472 ;  L.  Bep.  3  Cb.  154. 
When  the  debentares  wete  assigned  to  Bobey 
there  was  no  actual  debt  due  from  Chandler  to 
the  company,  but  only  an  unliquidated  claim 
against  him.  Thongh'tms  might  have  given  the 
company  a  right  of  set-ofE  against  Chandler,  no 
snch  right  can  avul  against  Bobey,  who  was  a 
transferee  in  good  faith  and  for  value  without 
notice  of  the  lubility : 

Ex  parte  Pally,  21  Ch.  Div.  492 ; 

Bb  party  Theya,  SO  L.  T.  Bep.  545 ;  25  Ch.  Div. 
587; 

Chrittie  v.   Tanntcm,    DeJmard,    Iiane,    and    Co. 
hiimatd,  68  L.  T.  Bep.  638 ;  (1893)  2  Ch.  175. 

Upjohn,  Q.C. and  C.  T. MiteheU  for  thedebentnre- 
holden. — We  rely  on  the  well-established  rule  of 
equity  that  a  person  bound  to  contribute  to  a 
fund  can  take  nothing  from  it  unless  he  first 
brings  in  his  own  contribution : 

fie  Akerman,  65  L.  T.  Bep.  194;  (1891)  3  Ch.  212. 
This  is  not  a  case  of  set-off  at  all,  and  Ez  parte 
Felly  {nbi  itip.)  does  not  apply.  In  spite  of  the 
note  in  the  register  Chandler  ia  still  the  registered 
owner  of  the  debentures,  for  after  judgment  in 
the  action  condition  4  no  longer  applied,  and  the 
company  rightly  refused  to  register  Bobey  as 
transferee.  Societe  Generale  de  Paris  v.  Walker 
(ubi  tup.)  and  Boots  v.  Williamson  {ubi  sup.)  are 
therefore,  so  far  as  they  apply,  decisions  m  our 
favour.    They  also  cited  : 

Be   Overend,   Oumey,    and   Co. ;    OrisseU't  case 

15  L.  T.  Bep.  843 ;  L.  Bep.  1  Ch.  528  ; 
Be  Auriferoui  Properties,  79  L.  T.  Bep.  71 ;  (1898) 
2  Ch.  428. 

Cur.  adv.  vult. 

Stislino,  J.  (after  stating  the  facte  of  the 
case  as  above  set  out  and  observing  that,  in  his 
opinion,  the  liquidator  and  receiver  was  not  pre- 
cluded by  his  conduct  from  raising  the  question, 
and  that  Mr.  Bobey  had  clearly  become  trans- 
feree for  value  and  in  good  faith  and  was  fully 
entitled  to  whatever  l]«nefit  might  accrue  from 
that  position,  continued :) — I  shall  first  consider 
how  the  case  would  have  stood  if  Chandler  bad 
remained  the  owner  of  the  debentures.  In  that 
case  he  would,  on  the  one  hand,  have  been  entitled 
to  receive  out  of  the  property  comprised  in  his 
debentures  a  dividend  thereon,  and,  on  the  other 
hand,  have  been  liable  to  contribute  to  that  same 
property  a  sum  of  3002.  It  has  been  repeatedly 
held  inequitable  that  a  person  entitled  to  a  share 
of  a  fund  should  receive  anything  in  respect  of 
that  share  without  paying  what  he  may  be  bound 
to  contribute  to  the  same  fund.  Under  such  cir- 
cumstances the  court  in  effect  says  to  the  person 
claiming  to  be  paid,  "You  have  in  your  own 
hands  uiat  which  is  applicable  to  the  payment ; 
pay  yourself  out  of  that.  This  has  been  done  on 
the  distribntion  of  the  residuary  estete  of  a  tes- 
tetor,  where  a  person  entitied  to  a  share  is  also 
indebted  to  the  estate :  ( Willes  v.  GreenhiU,  5  L.  T. 
Bep.  236 ;  29  Beav.  376 ;  Be  Akennan,  65  L.  T. 
Bep.  194 ;  (1891)  3  Oh.  212 ;  Be  Wation,  74  L.  T. 
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Eep.  453 ;  (1896)  1  Ch.  925).  Where  two  com- 
panies were  in  liquidation  and  one  held  shares  in 
the  other  and  was  at  the  same  time  a  creditor,  it 
was  held  that  the  creditor  could  not  take  any 
dividend  until  all  calls  due  on  the  shares  were 
paid :  {Be  Auriferous  Propertiet,  79  L.  T.  Hep.  71  ; 
(1898)  2  Gh.  428).  In  ExparU  Theys  (50  L.  T.  Bep. 
545 ;  25  Oh.  DiT.  587),  Cotton,  L.J.  said  that  prob- 
ably the  principle  was  applicable  to  the  distrihn- 
tion  of  a  fnnd  to  which  debenture-holders  were 
entitled.  In  my  opinion  it  is  applicable  to  the 
present  case,  so  that  Chandler  could  not  have 
claimed  payment  of  a  dividend  until  he  had  paid 
the  3002.  Then  arises  the  question  whether 
Chandler's  transferee,  Bobey,  is  in  a  better 
position.  As  a  general  rule,  the  transferee  of  a 
ahoie  in  action  stands  in  no  better  position  than 
his  transferor.  There  is  nothing,  however,  to 
prevent  a  debtor  from  contracting  with  his 
creditor  that  he  wiU  not  avail  himseU  against  a 
transferee  of  any  rights  which  he  may  possess 
against  the  creditor  or  any  assignee  of  his  :  (see 
Be  Agra  and  Masterman'e  Bank  (15  L.  T. 
Bep.  408;  L.  Bep.  2  Ch.  391)  and  Be  Blakely 
Ordnance  Company  (16  L.  T.  Bep.  472 ;  L.  Bep. 
3  Oh.  154).  It  is  contended  that- such  a  contract 
exisfcs  in  tiie  present  case.  [His  Lordship  then 
referred  to  the  conditions  indorsed  upon  the 
debentures,  and  continued :]  It  seems  to  me  that 
condition  4  imposes  on  absolute  obligation  on 
the  company  to  register  a  transfer  upon  that 
transfer  being  delivered  at  the  registered 
office  of  the  company  with  a  fee  of  2s.  6d.  and 
saoh  eridmce  of  title  or  identity  as  the  company 
might  reasonably  require.  It  was  suggested  that 
this  applied  only  while  the  company  was  a  going 
oonoem;  but  the  only  ground  urged  was  the 
reference  to  the  registered  office.  I  cannot,  how- 
ever, see  that  the  company  could  escape  from  the 
obligation  by  ceasing  to  have  a  registered  office. 
Sect  131  of  the  Companies  Act  1862  provides 
that,  whenever  a  company  is  wound-up  volun- 
tarily, the  company  shall  from  the  date  of  the 
commencement  of  such  winding-up  cease  to  carry 
on  its  business  except  in  so  far  as  may  be  required 
for  the  beneficial  winding-up  thereof,  and  all 
transfers  of  shares,  except  transfers  made  to  or 
with  the  sanction  of  the  liquidators  or  alteration 
in  the  status  of  the  members  of  the  company 
taking  place  after  the  commencement  of  the 
winding-up  shall  be  void,  but  its  corporate  state 
and  all  its  corporate  powers  shall,  notwithstand- 
ing it  ia  otherwise  provided  by  its  regulations, 
oontinae  until  the  affairs  of  the  company  are 
wound  up.  That  section  does  not  prohibit  or 
interfere  with  transfers  of  choses  in  action  after 
the  commencement  of  a  winding-up.  The  powers 
of  the  company  continue,  and  so  do  the  obliga- 
tions. In  my  opinion,  the  right  to  transfer  and  to 
have  the  transfer  registered  is  not  affected,  by  the 
winding-up.  It  is  said,  however,  that  the  reqoire- 
ments  of  condition  4  have  not  been  satisfied.  It 
was  admitted  in  argument  that  the  fee  of  2s.  6(2. 
had  been  paid  or  tendered.  It  was  contended 
that  the  transfers  had  not  been  verified  as 
required  by  the  letter  of  the  7th  Nov.  1898.  There 
is  no  evicience  before  me  on  the  point ;  but  the 
mn^flT-  has  been  satisfied,  otherwise  he  would  not 
have  certified  as  he  has  done.  £ven  if  it  were 
otherwise,  it  would  seem  to  me  that  it  is  not  too 
late  even  now  to  make  the  proper  entry  on  the 
register.    The  company  has  for  valuable  oonnde- 


ration  renounced  any  right  it  would  otherwise 
have  had  to  object  to  transfers  on  the  ground  of 
equities  subsistmg  between  the  company  and  the 
transferor;  and,  under  circumstances  such  as 
exist  in  the  present  case,  mere  delay  seems  im- 
materiaL  It  is  said,  however,  that  the  equity 
which  is  set  up  is  not  that  of  the  company  but  of 
the  other  debenture-holders,  and  that  the  right 
to  transfer  cannot  be  insisted  on  after  judgment 
has  been  given  in  a  debenture-holders'  action,  at 
all  events  to  their  prejudice.  The  title  of  the 
debenture-holders  to  the  3002.  is  derived  from  the 
fact  that  this  sum  is  part  of  the  property  of 
the  company.  The  debenture-holders  all  hold 
their  debentures  under  the  same  conditions,  one 
of  which  is  that  the  moneys  secured  by  any  deben- 
ture are  to  be  paid  without  regard  to  any  equities 
between  the  company  and  the  original  or  any 
intermediate  holder.  This  is  a  stipulation  for  the 
benefit  of  the  debenture-holders,  and  is  one  to 
which  debenture-holders  attach  great  importance. 
I  think  that  the  debenture-holders  take  this  piece 
of  property  subject  to  the  same  obligations  as  the 
company,  and  that  they,  no  less  than  the  com- 
pany, are  precluded  by  the  conditions  from  assert- 
ing this  equity  against  a  transferee.  I  am  unable 
to  see  that  the  judgment  in  the  action  affects  the 
right  to  transfer  ;  and,  in  my  judgment,  Mr. 
Bobey  is  entitied  to  receive  the  dividend  payable 
in  respect  of  Mr.  Chandler's  debentures. 

Solicitors :  for  the  debenture-holders,  T.  Lamar- 
tine  Yates  ;  for  the  claimant,  8.  J.  B.  Stammers. 


Saturday,  July  7. 
(Before  Cozbns-Ha.sdt,  J.) 
Be  OvKY  (deceased);  Ovkt  v.  OvKT.(a) 
WiU — Trust  funds — Investment — Administration 
by  the  court — Prohibitum  by   testator  of  any 
investments  except  consols — Lord  St.  Leonards' 
Act  1860  (23  &  24  Vict.  c.  38),  ».  10— Order 
XXIL,  r.  17. 
A  testator  directed  that  his  residuary  estate  should 
be  invested  in   Three  per   Cent.   Consolidated 
Bank  Annuities  and  in  no  other  securities.    His 
estate  teas  administered  by  the  court,  and  was 
represented  by  two  sums  of  New   CotisoIs   in 
court. 
On  a  petition  asking  that  the  two  sums  of  New 
Consols  might  be  sold  and  the  prooeeds  invested 
in  other  securities  authorised  by  Order  XXIL, 
r.  17,  as  investments  for  trust  funds  : 
Held,  that  the  court  would   not   authorise   the 
investment  of  the  testator's  residuary  estate  in 
securities  other  than  consols  against  his  express 
direction. 
Be  'Wedderbum's  Trusts  (38  L.   T.  Bep.  904; 

9  Ch.  Div.  112)  dissented  from. 
Petition. 

A  testator  by  will  made  in  1867  gave  all  his 
real  and  personal  estate  to  trustees,  and,  after 
bequeathing  certain  legacies  and  annuities,  pro- 
vided as  f oUowB : 

I  hereby  will  and  direct  tiiat  after  all  the  •nnnities, 
legaoiea,  and  bequests  are  paid  aod  satisfied  that  all  the 
teat  and  remainder  of  all  the  rents  from  turns,  divi- 
dends, and  profiti  of  all  the  rest  of  all  my  property 
whatsoever  shall  be  invested  in  the  Three  per  Cent.  Coo- 

(•)  BiporMd  by  J.  Taonuii,  feaq.,  Birri<«ar«t-I«w. 
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■olidated  Bank  Ananitiea  (and  in  no  othsr  •aonrities) 
«nd  beoome  part  of  the  oorpas  ot  my  proper  by. 

The  corpus  ot  the  te8tator*s  property  was  ulti- 
mately made  divisible  among  his  children. 

In  1874  an  action  was  commeaced  for  the 
administration  of  the  testator's  entate  which  be- 
oame  represented  by  two  sums  ot  153,3742. 5«.  lOd. 
«nd  161,0092.  5«.  2d.  New  Consols  in  court  to  the 
credit  of  the  action. 

This  was  a  petition  asking  for  the  sale  of  those 
two  sums  of  New  Consols  and  the  investment  of 
the  proceeds  in  securities  in  which  trustees  are 
authorised  by  virtue  of  Lord  St.  Leouards' 
Act  1860,  s.  10,  and  Order  XXII.,  r.  17,  to  invest 
trust  funds,  and  which  would  produce  a  greater 
income  than  the  New  Consols. 

Brinton  for  the  petition. — Since  the  investments 
are  under  the  control  of  the  court,  the  court  has 
power  to  change  them  for  other  securities  autho- 
rised by  Order  XXII.,  r.  17,  as  securities  in  whioh 
trust  funds  may  be  invested,  notwithstanding  the 
direction  of  the  testator  that  his  residuary  estate 
should  not  be  invested  in  any  other  securities  but 
consols : 

B»  Weddetbum'M  TrtuU,  38  L.  T.  £ep.  904 ;  9  Cb. 
Div.  112. 

Gozbns-Habdt,  J. — I  am  not  aware  whether 
the  decision  in  Be  Wedderhum's  Truslt  (ubt  tup.) 
has  been  followed ;  but  I  must  decline  to  follow 
it  and  to  set  aside  the  express  direction  of  the 
testator. 

Solicitors :  Whitehead,  Marthall,  and  Co. 


July  6  and  12. 
(Before  Fabwbll,  J.) 
Eabl  of  Lonbdalb  v.  LoWTHEB.(a) 
Settled  ettatet — Tenant  for  life — Powers  of  leasing 
— Mining  leases — Rents  varying  according  to 
selling  price  of  minerals — Power  in  wUl — First 
in  potrU  of  time — Favourable  to  donee — Exercise 
of  poww— Bellied  Land  Act  1882  (45  &  46  Vict, 
e.  38),  ss.  6,  9,  11,  b&— Settled  Land  Act  1890 
(63A54Ftc2.  c.  69),«.  8. 
Where  mining  leases  were  granted  by  a  tenant  for 
life  reserving  rents  varying   according    to    the 
price  of  the  minerals  gotten,  and  were  validly 
granted  either  under  the  powers  conferred  by  the 
Settled  Land  Ads  or  under  the  powers  con- 
tained in  the  will  of  a  testator  who  died  brfore 
the  1st  Jan.  1383  : 
Held,  that  such  leases  were  presum^l  to  have  been 
granted  under  the  power  contained  in  the  tcill 
because  such  power  (1)  was  earlier  in  point  of 
time  ;  and  (2)  wag  more  favourable  to  the  donee 
in  that  it  such  secured  him  a  larger  income. 
Whether  such  of  the  leases  as  were  granted  between 
the  passing  of  the  Settled  Land  Act  1882  and 
the  Settled  Land  Act  1890,  reserving  rents  vary- 
ing according  to  the  price  of  the  m,inerals,  could 
have  been  granted  under  the  powers  conferred  by 
ihe  Settled  Land  Act  1882,  qua;re. 
This  was  an  originating  summons,  which  was 
taken  out  by  Hugh  Cecil  Earl  of  Lonsdale  as 
tenant  for  lite,  without  impeachment  for  waste  of 
certain  lands  in  the  counties  of    Westmoreland 
and  Cumberland  under  a  settlement  created  by 
the  will,  dated  the  7th  Feb.  1876,  of  the  Bight 

W  Baported  by  F.  S.  0>wai.d,  Eiq.,  Barrlat«r-u-Law. 


Hon.  Henry  Earl  of  Lonsdale,  deceased,  and  a 
conveyance  to  the  uses  thereof  dated  the  11th 
Nov.  1876  as  rectified  by  an  order  of  the  Chancery 
Division,  dated  the  18th  Dec.  1876,  in  an  action  of 
St.  George  Henry  Earl  of  Lonsdale  v.  George 
Augiutus  Frederick  Cavendish  Bentinele  and 
olhiers,  asking  for  a  declaration  that  no  part  of  the 
rents  reserved  under  certain  miniog  leases  granted 
by  the  applicant  of  the  hereditaments  comprised 
in  the  said  settlement,  which  rente  varied  with 
the  selling  price  of  the  minerals  gotten,  need  be 
set  aside  as  capital  money  arising  under  the 
Settled  Land  AoU  1882  to  1890. 

The  Bight  Hon.  Henry  Earl  of  Lonsdale,  who 
died  on  the  15th  Aug.  1876,  by  his  will  dated  the 
7th  Feb.  1876  devised  large  estates  in  the  oounties 
of  Westmoreland  and  Cumberland  to  uses  for  his 
four  sons  successively  as  tenants  for  life  with 
remainder  to  the  issue  in  tail  male  of  each  son 
according  to  seniority. 

St.  George  Henry  Earl  of  Lonsdale,  who 
succeeded  Henry  Earl  of  Lonsda'e,  was  the  eldest 
son  mentioned  in  the  will. 

By  an  indenture  dated  the  18th  May  1881  and 
made  between  the  present  Earl  of  Lonsdale  (then 
and  therein  described  as  the  Hon.  Hugh  Cecil 
Lowther)  of  the  one  part,  aud  St.  Greorge  Henry 
Earl  of  Lonsdale  of  the  other  part,  the  present  earl 
assigned  his  reversionary  life  interest  in  1>he  said 
estates  to  his  brother  St.  George  Henry  the  late 
earl. 

The  said  indenture  contained  a  proviso  that  the 
powers  of  leasing  contained  in  the  will  of  Henry 
Earl  of  Lonsdale  should,  notwithstanding  the 
execution  of  such  indenture,  continue  exercisable 
by  the  present  earl,  with  the  coaaentof  St.  George 
Earl  of  Lonsdale,  his  executors,  administrators,  or 
assigns. 

By  an  indentnre,  dated  the  24th  May  1881,  and 
made  between  the  present  Earl  of  Lonsdale  of  the 
one  part  and  William  Stuart  Stirling  Crawford 
and  the  defendant  of  the  other  part,  the  present 
earl  assigned  his  life  interest  in  the  real  estate  t 
devised  by  the  will  to  William  Stuart  Stirling 
Crawfurd  and  the  defendant  upon  trusts  for . 
management  and  tor  the  maintenance  of  the 
earldom. 

St.  George  Henry  Earl  of  Lonsdale  died  on  the 
8th  Feb.  1^2  without  having  had  male  issue,  and 
his  brother,  the  second  son  of  Henry  Earl  of 
Lonsdale  thereupon  became  Hugh  Cecil  Earl  of 
Lonsdale;  and  the  reversionary  life  interest 
assigned  by  the  indentures  of  the  18th  and  24th 
May  1881  respectively  thereopou  became  an  inte- 
rest in  possession,  and  was  the  subject-matter  of 
tbepresent  action. 

William  Stuart  Stirling  Crawfurd  died  on  the 
23rd  Feb.  1883. 

Hugh  Cecil,  the  present  Earl  of  Lonsdale,  was 
married,  but  had  had  no  issue.  * 

Charles  Edwin  Lowther,  the  third  son  ot  Henry 
Earl  of  Londale  died  in  the  year  1888  without 
having  had  any  issue. 

Lancelot  Edward  Lovrther,  the  fourth  son  of 
Henry  Earl  of  Lonsdale,  who  was  the  next  tenant 
for  life  in  remainder,  was  married  and  had  one  son, 
Anthony  Edward  Lowther. 

The  will  of  Henry  Earl  of  Lonsdale  contained 
a  power  of  granting  leases  for  twenty-one  years 
for  ordinary  purposes,  ninety-nine  yearn  for 
building  puiposes,  and  sixty  years  for  mining 
purposes,  and  in  each  case  the  donee  of  the  power 
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was  tiie  same  person.    The  power  as  to  mining 
leases  was  as  follows : — 

Provided  alwaja  and  I  hereby  declare  that  it  ehall 
be  lawful  for  every  peraon  hereby  made  tenant  for  life 
of  the  aaid  manors  and  hereditamenta  ii  hereinbefore 
derieed  in  striot  settlement  as  and  when  he  shall  be 
entitled  to  the  possession  or  the  receipt  of  the  rents 
and  profits  of  the  same  manors  and  hereditaments 
.  .  .  to  appoint  by  way  of  lease  all  or  any  of  the 
mine*,  ooals,  atones,  olay,  sand,  and  minenl  anbatanoea 
in,  nnder,  or  npon  the  aame  premises  ...  so  as 
there  be  reaerved  on  every  snob  appointment  the  best 
rents,  tolls,  duties,  royalties,  or  reservations  by  the  aore, 
ton,  or  otherwise  that  can  be  reasonably  gotten  without 
taking  anything  in  the  nature  of  a  fine  or  premium,  and 
so  as  there  be  contained  in  every  such  appointment  a 
condition  of  re-entry  for  nonpayment  or  nondelivery 
within  a  reasonable  time  to  be  therein  specified  of  the 
rents,  tolls,  duties,  royalties,  or  reservations  thereby 
reserved,  and  so  as  the  appointee  or  appointees  do 
execute  a  oounterpart  thereof  and  do  thereby  coveoant 
for  the  due  payment  or  delivery  of  the  rents,  tolls, 
duties,  royalties,  or  reservations  thereby  reserved. 
Provided  always  that  the  reservation  of  rents,  tolls, 
duties,  or  royalties  the  amount  of  which  shall  vary  with 
or  Booordiag  to  the  acreage  worked,  or  the  minerals, 
coa^s,  stone,  clay,  sand,  or  substances  gotten  shall  not  be 
taken  to  be  in  the  nature  of  a  fine  or  premium,  though 
the  effect  of  such  reservation  may  eventually  be  diiad- 
Tantageous  to  the  remainderman. 

The  leases  granted  by  the  earl  in  exercise  of  the 
power,  with  the  concent  of  the  defendant,  fell 
under  three  heads,  namely :  (1)  Those  granted 
before  the  passing  of  the  Settled  Land  Act  1882 ; 
(2)  those  granted  between  the  passing  of  the 
Settled  Land  Act  1882  and  the  Settled  Land  Act 
1890 ;  and  (3)  those  granted  aiter  the  passing  of 
the  SetUed  Land  Act  1890. 

The  questions  raised  by  the  snmmons  only 
related  to  the  two  latter  classes  of  leases. 

The  material  sections  of  the  Settled  Land  Acts 
referred  to  in  the  arguments  and  judgments  were 
sects.  6  (2),  9  (1),  11,  and  56  of  the  Act  of  1882 
and  sect.  8  of  the  Act  of  1890. 

The  sections  are  as  follows : 

Seot.  6.  A  tenant  for  life  may  lease  the  settled  land 
or  any  part  thereof,  or  any  easement,  right,  or  privilege 
of  any  kind  over  or  in  relation  to  the  aame  for  any 
purpose  whatever,  whether  involving  waste  or  not,  for 

any  term  not  exoeeding .     (ii  )  in  case  of  a  mining 

lease,  sixty  years. 

Sect.  9  (1)  In  a  mining  lease — (1)  The  rent  may  be 
made  to  be  ascertainable  by  or  to  vary  according  to  the 
acreage  worked,  or  by  or  aooording  to  the  quantities  of 
any  mineral  or  substance  gotten,  made  merchantable, 
oonverted,  carried  away,  or  disposed  of  in  or  from  the 
settled  land  or  any  other  land,  or  by  or  according  to 
any  faoUities  given  in  that  behalf. 

Seot.  11.  Under  a  mining  lease,  whether  the  mines  or 
minerals  leased  are  already  opened  or  in  work  or  not, 
unless  a  oontrary  intention  is  expressed  in  the  settle- 
ment, tbert  shall  be  from  time  to  time  set  aside,  as 
oapital  money  arising  under  this  Act,  part  of  the  rent  its 
fidlows,  namely,  where  the  tenant  for  life  ia  impeachable 
for  waste  in  respect  of  minerals,  three-fourth  parts  of 
the  rent,  and  otharivise  one-fourdi  part  thereof,  and  in 
every  such  ease  the  residue  of  the  rent  shall  go  as  rents 
and  profits. 

Sect.  66  (1).  Nothing  in  this  Act  shall  take  away, 
abridge,  or  prejudicially  affect  any  power  for  the  time 
heiag  snbsistiog  under  a  settlement,  or  by  statute  or 
otherwise  execoiaable  by  a  tenant  for  life,  or  by  trustees 
with  his  consent  or  on  his  request  or  by  his  direction  or 
otherwise,  and  the  powers  given  by  this  Act  are  oumu- 


r  lative.  (2)  Bat  in  case  of  oonfliot  betireen  the  pro- 
I  viaions  of  a  settlement  and  the  provisions  of  this  Act, 
relative  to  any  matter  in  respect  whereof  the  tenant  for 
life  exercises  or  contracts,  or  intends  to  exercise  any 
power  nnder  this  Act,  the  proviaiona  of  this  Act  shaU 
prevail ;  and,  accordingly,  notivithatanding  anything  in 
the  aetUement,  the  consent  of  the  tenant  for  life  ahall, 
by  virtue  of  thia  Act,  be  neaeasary  to  the  exsroiae  by 
the  truatees  of  the  settlement  or  other  peraon  of  any 
power  conferred  by  the  ssttlement  exercisable  for  any 
purpose  provided  for  in  this  Act. 

Sect.  8  of  the  Act  of  1890 : 

la  a  mining  lease — (i.)  The  rent  may  be  made  to 
vary  aooording  to  the  price  of  the  minerala  or  sub- 
stances gotten,  or  any  of  them  :  (ii.)  Snoh  price  may  be 
the  saleable  value,  or  the  price  or  value  appearing  is 
any  trade  or  market  or  other  price  list,  or  return  from 
time  to  time,  or  may  be  the  marketable  value  as  ascer- 
tained in  any  manner  prescribed  by  the  lease  (including 
a  reference  to  arbitration)  or  may  be  an  average  of  any 
such  prices  or  values  taken  during  a  specified  period. 

Hamilton,  Q.C.  and  W.  Brinton  for  the  Earl  of 
LoDsdale. — There  are  threeclasses  of  mining  leases 
— viz.,  (1)  those  granted  before  the  Settled  Land 
Act  1882 ;  (2)  those  granted  between  the  passlag  of 
the  Settled  Land  Act  1882  and  the  Act  of  1890 ;  (3) 
and  those  granted  after  the  passing  of  the  Act  of 
1890.  Wit^  regard  to  the  nrst  class  of  leases  no 
question  arises.  With  regard  to  the  second  class 
of  leases  they  were  granted  under  the  powers 
given  by  the  will,  and  could  not  have  been  granted 
under  the  Act  of  1882.  After  the  Settled  Land 
Act  1890  the  leases  granted  would  still  be  good 
under  the  power  given  by  the  will  and  are  also 
good  under  the  powers  of  the  Settled  Land  Act 
1890.  What  is  done  is  to  grant  leases  with 
royalties  varying  aooording  to  the  price  of  the 
minerals.  The  fact  that  the  present  earl  has 
assigned  his  interest  does  not  make  any  differ- 
ence :  (Farwell  on  Powers,  2nd  edit.,  p.  20).  The 
strongest  case  cited  there  is  Long  r.  Bankin 
(Sagden  on  Powers,  p.  895).  At  p.  897  the 
power  is  set  out.  [Sughea,  Q.C. — The  important 
words  there  are  "and  not  before."]  They  also 
referred  to 

Alexander  v.  MUU,  24  L.  T.  Bap.  206 ;  L.  Bep.  & 
Ch.  124. 

The  words  of  the  power  contained  in  the  will  are 
sufficient  to  include  the  kind  of  rent  reserved. 
The  words  "  or  otherwise  "  must  have  their  fullest 
signification,  and  must  not  be  construed  ejusdenh- 
generis  with  the  preceding  words.  It  makes  no 
difference  whether  we  reserve  one-tenth  of  the 
coal  gotten  or  a  rent  raryine  with  the  selling 
price  of  the  mineral,  because  in  the  former  case 
the  coal  must  be  sold  and  ihe  price  must  fluctuate. 
A  fluctuating  of  rent  is  not  an  uncertain  rent : 

Ex  parte  Voxaey,  47  L.  T.  Bep.  362;  21  Ch.  Div. 
442; 
They  also  referred  to  sect.  56  of  the  Settled  Land 
Act  1882,  and  Re  Duke  of  Neweattle's  Eitatet 
(48  L.  T.  Bep.  779;  24  Gh.  Div.  129),  and  sects. 
6  (2),  9  (1),  11  of  the  Act  of  1882,  and  sect.  8  of 
the  Act  of  1890.  With  regard  to  sect.  9  (1)  the 
maxim  Expreetio  uniiu  est  eseciuno  eUteriut 
applies.  The  section  is  exhaustive  and  you 
cannot  tall  baok  on  the  interpretation  clause.  The 
section  does  not  include  rents  of  the  natnre 
reserved  by  the  leases,  and  the  Settled  Land  Act 
1882  does  not  therefore  apply  to  such  leases.  The 
leases  granted  before  the  Act  of  1890  were  granted 
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under  the  power  in  the  will.  [Fabwell,  J. — What 
do  yon  say  with  regard  to  those  granted  since  the 
passing  of  the  Settled  Land  Act  1890  P  Yon 
admit  that  the  leases  are  good  under  the  power 
in  the  will,  and  also  nnder  the  power 
given  bj  the  Act  P]  We  say  that  the  power  grrea 
by  the  will,  being  earlier  in  point  of  time,  must  be 
taken  as  the  one  which  was  exercised,  and  also 
because  the  donee  must  be  presumed  to  have 
exercised  the  power  most  favourable  to  himself. 
If  he  exercised  the  power  under  the  Settled  Land 
Act  he  would  have  deprived  himself  ot  income. 

Hughes,  Q.C.  and  MaeSioinney  for  the  Hon. 
Lancelot  Edward  Lowther. — Our  first  point  is 
that  the  power  in  the  will  does  not  give  power  to 
make  leases,  because  Lord  Lonsdale,  in  his  pre- 
sent position,  has  no  power  to  grant  them,  and, 
secondly,  because  a  rent  of  this  sort  is  not  within 
the  power  of  the  will.  [Fabwbll,  J. — You  say  it 
is  a  mere  question  of  construction.]  We  distin- 
guish Long  V.  Mankin  and  Alexander  v.  Mills  (ubi 
sup.)  The  words  in  Long  v.  Rankin  may  be  as 
strong,  bnt  the  words  "  and  not  before  "  are  the 
point  of  the  decision.  Reading  the  words  here 
you  must  reserve  a  rent  according  to  measure- 
ment or  weight.  We  say  that  sect.  56  is  conclu- 
fiive  in  our  favour,  but  if  not  then  there  is  no 
power  under  the  will. 

Hamilton,  Q  C.  in  reply. 

Younger,  Q.C.  and  Charlton  Hawkins  appeared 
for  the  Bight  Hon.  James  Lowther,  the  surviving 
trustee  of  the  settlement.  ^^  ^^  ^^^_ 

July  12. — Fabwell,  J. — This  is  a  summons 
under  the  Settled  Land  Acts  asking  for  a  declara- 
that  no  part  of  the  rents  reserved  under  certain 
leases  of  the  Lonsdale  estates,  settled  by  the  will 
of  Henry,  late  Earl  of  Lonsdale  (which  rents  vary 
with  the  selling  price  of  the  minerals  gotten)  need 
be  set  aside  as  capital  money  under  the  Siattled 
Land  Acts ;  and  the  answer  to  this  depends  upon 
whether  the  leases  in  question  were  g^nted  under 
the  Settled  Land  Acts  or  under  the  power  in  the 
will.  These  leases  fall  under  two  heads  (1)  those 
granted  between  the  Settled  Land  Act  1882  and 
that  of  1890;  and  (2)  those  granted  after  the 
latter  Act.  Henry,  late  Earl  of  Lonsdale,  made 
his  will  on  the  7th  Feb.  1876  and  died  the  15th 
Aug.  1876.  He  devised  large  estates  in  the  north 
of  England  to  uses  under  which  there  were  several 
successive  tenants  for  life,  with  remainder  to  the 
issue  in  tail  male  of  each  according  to  seniority. 
The  last  Earl  of  Lonsdale  (St.  G«orge)  was  one  of 
such  tenants  for  life,  and  in  May  1881  he  pnr- 
ohased  the  reversionary  life  interest  of  his  brouier, 
the  present  earl,  and  conveyed  it  to  trustees  (of 
whom  the  defendant,  Mr.  James  Lowther,  is  the 
sole  survivor)  on  trusts  for  management  and  for 
the  maintenance  of  the  earldom.  The  present 
«arl  has  no  legal  right  to  call  for  any  payment 
from  the  trustees,  but  it  is  conceded  by  all  parties 
that  he  is'  tenant  for  life  within  the  meaning  of 
the  Settled  Land  Acts.  St.  Greorge,  Lord  Lons- 
dale,  died  on  the  8th  Feb.  1882  without  issue,  and 
since  then  the  estates  have  been  managed  by  the 
trustees  of  the  settlement  of  1881.  The  will  of 
Henry,  Lord  Lonsdale,  contains  a  power  of  grant- 
ing leases  for  twenty-one  years  for  ormnary 
purposes,  ninety-nine  years  for  building  purposes, 
and  sixty  years  for  niining  purposes,  and  in  each 
case  the  donee  of  the  power  is  the  same.    The 


power  as  to  mining  leases  is  as  follows:   [His 
Lordship    then    rea^    the   power   contained    in 
the  will  above  set  out  and  continued:]    Many 
leases  of  the  settled  minerals  have  been  granted 
since    1883,    and   I   am    asked   to   assume   for 
the  purpose  of  my  decision   that   they  have  all 
been  granted  by  the  present  earl  with  the  consent 
of  the  trustees  or  trustee  of  the  settlement,  and 
are  expressed  to  be  made  in  exercise  of  every 
power  or  authority  enabling  the  present  earl.  The 
defendants  contend  that  these  leases  cannot  have 
been  granted  nnder  the  power  in  the  will,  bnt 
that,  u  they  can  be  supported  at  all,  they  must 
take  effect  nnder  the  bettled  Land  Acts.    It  is 
said,  first,  that  the  power  of  leasing  in  the  will  is 
no  longer  exercisable.    It  is  not  contended  that 
the  power  has  been  extinguished  by  the  alienation 
of  the  life  estate,  for  it  is  now  well  settled  that  a 
power  appendant  may  be  exercised  by  the  donee 
thereof  idthongh  the  estate  to  which  it  was  appen- 
dant be  gone,  provided  there  is  no  derogation 
from  the  rights  of  the  alienee  of  the  estate,  and 
of  course  there  is  no  such  derogation  here,  because 
Mr.  Lowther  has  assented  to  all  the  leases  that 
have   been  granted.     But  it  is  said  that,  as  a 
matter  of  construction,  the  present  earl  does  not 
answer  the  description  of  the  person  to  whom  the 
power  is  entrusted.    I  am  unable  to  adopt  this 
view.    A  power  of  leasing  is  one  of  those  powers 
of  management  which  are  inserted  in  settlements 
for  the  benefit  of  the  settled  estate  {^erally.   Its 
exercise  is  fenced  about  with  provisions  for  the 
safety  of  the  remaindermen,  and  as  was  pointed 
ont  in  Alexander  v.  Mills  (24  L.  T.  Bep.  206 ;  L. 
Rep.  6  Gh.  124),  there  is  no  presumption  that  a 
testator  would  prefer  that   the    estates    should 
remain  unleased  or  unsold  rather  than  that  a 
tenant  for  life,   possibly  the   testator's    son    or 
grandson,  should  exercise  or  assent  to  the  exercise 
of  leases  and  sales  after  he  had  parted  with  his 
life  estate.    I  do  not  forget  that  I  am  dealing 
with  a  mineral  lease  in  which  the  tenant  for  life 
consumes  a  part  of  the  inheritance,  but  the  other 
powei-s  of    leasing,  and  the    similar  powers    of 
granting  licences  to  copyholders  and  of  consent- 
ing to  Hiles  and  enfranchisements  and  partitions 
are  expressed  in  similar  terms.    In  my  opinion 
the  words  "  as  and  when  he  shall  be  entitled  to 
the  possession  or  the  receipt  of  the  rents  and 
profits,"  &c.,  applied  as  in  this  will  to  a  number  of 
persons  taking  in  succession,  rafer  to  the  falling 
into  possession  of  the  several  life  interests  and. 
not  to  the  actual  unencumbered  beneficial  enjoy- 
ment thereof.    The  words  may  be  paraphrased 
"  as  and  when  his  life  estate  shall  be  in  posses- 
sion."   Authority  is  of  little  assistance  in  con- 
struction cases,  but  Long  v.  BaiUdn  (Sugden  on 
Powers,  appmdix,  895)  is  a  strong  authority  on  a 
similar  provision.     The  next  objection  is  this — 
the  leases  reserve  a  rent  varying  with  the  selling 
price  of  coal,  in  accordance  with  the  custom  of 
the  county.    It  is  said  that  this  is  not  authorised 
by  the  power,  and  that  the  leases  for  this  reason 
cannot  nave  been  granted  under  the  power.    Now 
the  power  clearly  authorises  the  reservation  of  a 
rent    in  kind.      Such  a  reservation   necessarily 
involves  a  variation  in  value,  for  it  is  praotioaUy 
certain  that  the  value  of  cofil  will  vary  in  a  term 
of  sixty  years,  and  it  would,  in  my  opinion,  be 
absurd  to  hold  that  the  t^tant  for  life  could 
reserve  a  varying  rent  if  he  reserved  it  in  kind, 
but  could  not  do  so  if  he  reserved  it  according  to 
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the  BeUing  price,  although  the  resnlt  wonld  be 
exactly  the  B&me  except  for  the  additional  con- 
Tenienoe  to  the  leBBOrs  of  the  latter  method.  It 
is  contended  tliat  the  proviso  at  the  end  of  the 
powers  ie  limited  so  as  to  ezclade  the  case  of  sooh 
a  Tarying  rent,  but  this  proviso  is  inserted  to 
meet  the  cases  where  a  varying  rent  is  not  neces- 
sarily implied  in  the  exercise  of  the  power.  I 
cannot  iider,  from  the*  absence  of  an  expression 
inclnding  such  leases,  which  would  be  unneces- 
sary, an  intention  to  exclade  them  and  therefore 
to  abrogate  the  power  of  leasing  at  varying  rents 
already  expressly  given.  I  hold,  ther^ore,  that 
the  power  in  the  will  authorised  the  grant  by  the 
earl,  with  the  consent  of  Mr.  Lowther,  of  the 
leases  in  question.  But  then  it  is  said  that  they 
might  equally  have  been  granted  under  the  Settled 
Laiid  Act  1882,  smd  it  is  admitted  that  such  of 
them  as  are  made  after  1890  could  have  been 
granted  under  that' Act  and  the  Act  of  1890; 
and  it  is  said  that  I  onght  to  hold  that  the 
leqnirement  of  sect.  11  of  the  Act  of  1882  is  im- 
posed by  sect.  56  of  the  same  Act  on  all  the  leases. 
It  was  argued,  on  the  other  hand,  that  the  leases 
granted  before  1890  conld  not  have  been  granted 
snder  the  Act  of  1882  alone,  because  it  is  said 
that  rents  varying  according  to  the  price  of 
minerals  were  not  authorised  by  that  Act.  In 
the  view  that  I  take  it  is  not  necessary  for  me  to 
determine  this.  I  assume  for  the  purposes  of  my 
judgment  that  such  leases  could  have  been 
granted,  and  I  draw  no  distinction,  therefore, 
between  leases  granted  before  and  leases  granted 
after  the  Act  of  1890  came  into  operation.  Under 
the  will  the  tenant  for  life  is  entitled  to  the  whole 
of  the  rents,  &c.,  arising  from  leasee  of  the 
minerals.  Sect.  11  provides :  [His  Lordship  read 
the  section  above  set  out  and  proceeded:]  If, 
therefore,  sect.  56  has  the  eSecc  for  which  the 
defendants  contend,  it  will  deprive  a  tenant  for 
life  of  a  part  of  his  income  without  compensation. 
Now,  it  is  a  sound  rule  of  construction  not  to 
constme  an  Act  of  Parliament  as  interfering  with 
or  injuring  persons'  rights  without  compensation, 
unless  one  is  obliged  so  to  construe  it :  (see  per 
Lord  Bsher  in  Attorney -General  v.  Homer  (54  L.  T. 
B^.28I;  UQ.B.Div.atp.  257).  Am  I  so  obliged? 
The  let  sub-section  of  sect.  56  merely  preserves 
powers  under  settlements ;  the  2nd  sub-section 
causes  the  difficulty.  [The  learned  judge  having 
read  the  2nd  sub-section,  continued :]  I  think 
that  the  provisions  here  referred  to  are  provisions 
connected  with  the  execution  of  the  power — e.g., 
consent  of  a  third  person — not  with  the  results  of 
such  executions ;  it  deals  with  the  act  of  execu- 
tion, not  with  the  proceeds  thereof,  and  this  is 
borne  out  by  the  sentence  "and  accordingly," 
which  shows  the  pirrview  and  scope  of  the  sub- 
section and  limits  its  generality.  1  therefore  hold 
that  sect.  56  does  not  override  the  provisions  of 
the  will  in  this  respect.  But  then  it  is  said  that 
the  leases  are  granted  in  execution  of  all  powers 
and  authorities,  and  are  therefore  executed  under 
the  power  in  the  Act.  Now,  it  is  common  prac- 
tice for  a  man  to  purport  to  execute  all  powers. 
He  does  so  in  order  to  avoid  the  risk  of  his 
app<nntment  being  defeated  by  the  failure  of  the 
particular  power  primarily  applicable,  while  he 
has  another  which  would,  if  exercised,  supply  the 
iSefect.  In  the  same  way,  it  used  to  be  common 
practice  to  find  that  a  man  both  appointed  and 
granted  in  order  that  if  either  the  appointment 


or'  grant  failed,  the  other  might -supply  the; 
deficlanoy.  Bnt  in  both  thoM  cases  the  property  - 
can  in  fact  pass  once  only,  and  it  uiust  so  pass  by 
means  of  the  first  efFectiv6  available  lisgal  means. 
If  a  man  has  once  effectually  appointed  the  pro- 
perty, he  cannot  afterwards  graiit '  the  same 
proMffty,  either  by  tdie  same  or  any  subsequent 
deed,  because  there  is  nothing  on  wMch  the  grant 
can  operate.  So,  if  he  has  effectively  appointed 
underapower  created  by  oneinstrum'enCihe  cannot 
again  appoint  the  same  property  udder  a  power 
created  by  another  instrument,  because  there  is 
no  subject-matter  on  which  the  latter  power  can 
operate.  The  mere  fact,  therefore,  that  he 
purports  to  execute  all  powers  does  not  prove 
that  he  has  executed  the  statutory  power,  bat  I 
have  to  ascertain  which  he  has  in  fact  executed. 
The  only  suggestions  made  by  counsel  were  that 
the  power  earlier  in  point  of  time  should  be- 
taken to  be  executed  rather  than  the  later,  and 
that  the  power  more  favourable  to  the  donee  of 
the  power  should  be  presumed  to  be  executed 
rather  than  that  which  would  deprive  him  of 
income.  In  the  present  case  both  these  presump- 
tions coincide,  and  nothing  id  suggwted  against 
them.  I  therefore  hold  that  the  poWler  in  th^  will 
and  that  only,  has  been  executed,  &nd  t  answer 
the  question  m  the  summons  by  saying  that  no' 
part  of  the  mineral  rents  need  be  set  aside. 
Solicitors  for  all  parties,  Ellis  an^  ^Uis. 


Aug.  6  and  7. 
(Befoi'6  Fabwkll,  J.)  ^ 
Be  Bbohlet  ;  Wilson  v.  BKOKUiT.  (a) 
Will — Construction  —  Children  or  their  "  natxtral 
representatives  "    if  dead  —  Widoiv    of   child 
excluded. 
A   testator  gave    all    his  property  after  certain 
life  interests  upon  trust  for  cdl  and  everv  his 
chiMreni  whether  sons  or  daughters,  who  should , 
then  be  living  or  their  "  natural  representatives  " 
if  dead  according  to  the  statute  rule  of  distri- 
bution.   He  left  seven  children,  one  of  whom,  (a 
son)  died  before  the  property  became  divisible, 
leaving  a  widow  {his  second  wife)  and  children 
by  his  first  wife. 
Held,that  as  the  widow's  position  was  a  contractual 
one,  and  that  of  the  children,  owing  to  nature, 
one  by  affinity  of  blood,  the  testator  intended 
such   persons    as    by    nature    represented    the 
children,   and    excluded   contractual   relations. 
The  undow  was  therefore   held  not  entitled  to 
share  with  the  children. 
A  TE8TATOB  by  his  will  dated  the  2nd  Nov.  1860 
bequeathed  the  residue  of  his  personal  estate  to. 
trustees  upon  trust  to  sell  and  convert  the  same> 
and,  subject  to  the  payment  of  a  life  annuity,  to 
pay  the  income  to  two  unmarried  daughters  named 
in  his  will  for  their  respective  lives  if  they  should 
so  long  remain  unmarried.  And  after  the  decease 
or  marriage  of  either  of  them  for  the  survivor  for 
her  life  if  she  should  so  long  remain  unmarried. 
And    after    the   decease    or   marriage   of    both 
daughters 

Upon  tnut  to  pay  and  divide  the  lame  nnto  and 
equally  between  and  among  all  and  every  my  ohildren, 
wnether  eons  or  danghteis,  who  (hall  then  ,b«  Uving,  or' 

f«)  Beported  by  P.  S.  OswAtD.  Kiq.,  B»ril«««r*»-I*w.         .; 
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their  natanl  rtpreaentatiTM  if  dead,  aooordisg  to  tlia 
itatnte  role  of  distribation,  bnt  so  neTertbeless  that  tlie 
rapreMntatiTM  of  saoh  deoeaied  ohild  or  children  of 
mine  shall  take  the  share  or  reipeotive  iharea  only 
which  laoh  deceased  ohild  or  children  would  hare  been 
«ntitled  to  it  living. 

The  testator  died  oa  the  23th  March  1868. 
leaving  the  two  daoghtnrs  named  in  his  will,  and 
five  other  children. 

The  survivor  of  the  two  daughters  died  in  April 
1^9,  a  spinster,  and  the  trust  estate  thereupon 
became  divisible. 

One  of  the  other  five  children  (a  son)  died  on 
the  4th  March  1899,  leivving  a  widow,  his  second 
wife.' and  five  children  by  his  first  wife. 

The  widow  claimed  to  be  entitled  to  share  with 
the  children  of  the  deceased  son. 

The  trustees  accordinKlj  took  out  an  origi- 
nating summons  to  determine  whether  the  widow 
was  so  entitled. 

The  ezeonbors  made  no  claim  to  the  fond. 

F.  B.  Finch,  for  the  trustees,  stated  the  facts. 

Vaughan  HaxoTtint  for  the  five  children  and  the 
«xeontors  of  the  son. — The  words  "  natural  repre- 
(sentatives"  include  onlj  "lineal  descendants," 
and  the  widow  therefore  is  not  entitled  to  share 
with  the  son's  children. 

/.  Q.  Wood. — The  words  mean  next  of  kin 
according  to  the  statute,  and  include  the  widow. 
The  present  case  is  like  those  in  which  the  word 
"  heirs  "  as  applied  to  personal  estate  has  been 
held  to  mean  those  entitled  under  the  statute. 
He  referred  to 

Doody  V.  Higgim,  2  H.  &  J.  329  ;  9  Hare,  32 ; 

Jacobs  V.  Jacobs,  16  Beav.  557  ; 

Bt  Bttevtnt,  27  L.  T.  Bep.  480 ;  L.  Sep.  15  E4. 110. 

Fabwbll,  J. — This  will  is  a  curious  puzzle, 
«nd  the  phrase  used  in  it  is  quite  new.  After 
«ertain  life  interests  the  testator  gives  the  residne 
of  his  personal  estate  "upon  trust  to  pay  and 
divide  the  same  unto  and  equally  between  and 
among  all  and  every  my  children,  whether  sons  or 
daughters  who  shall  then  be  living  or  their 
natural  representatives,  if  dead,  according  to  the 
statute  rule  of  distribution."  Now,  the  primary 
meaning  of  the  word  "  repre-entatives"  is,  of 
oonrse,  "  executors  or  administrators."  No  one, 
however,  suggests  such  a  meaning  here.  Indeed, 
it  would  be  impossible  to  read  it  so  here  in  eon- 
innotion  with  the  word  "  natural."  There  are 
two  other  constructions  which  are  open.  Bepre- 
aentatives  may  mean  the  persons  wno  represent 
the  estate  of  the  testator  under  the  statute  or  the 
persons  who  are  called  in  the  statute  representa- 
tives, being  lineal  descendants  of  the  intestate. 
In  my  opinion,  the  whole  key  to  this  case  depends 
on  the  meaning  of  the  word  "  natural."  Now,  it 
is  not  an  uncommon  thing  to  speak  of  lawful  and 
natural  children,  but  it  is  not  a  usual  phrase  to 
apeak  of  a  lawful  and  natural  wife.  The  wife's 
position  is  a  contractual  one,  and  that  of  children, 
owing  to  nature,  is  one  by  affinity  of  blood.  The 
testator  therefore  meant  such  persons  as  by  nature 
represented  the  children,  and  he  intended  to 
exclude  contractual  relations.  The  only  cases 
which  cause  any  difficulty  on  the  point  are  those 
in  which  the  word  "  heirs  "  in  a  gift  of  personalty 
has  been  construed  to  mean  those  entitled  by  law 
under  the  statute  and  has  therefore  been  held  to 
include  the  widow,  but  those  cases  do  not  assist 
me,  as  the  court  in  such  cases,  assuming  that  tlie 


word  "  heirs  "  did  not  mean  "  heirs  "  in  its  literal 
meaning,  let  in  the  whole  class  taking  under  an 
intestacy.  In  my  opinion,  therefore,  the  widow 
here  is  excluded. 

Solicitors  for  the  trustees  and  the  son's  child- 
dren,  Bowdiffes,  Bawle,  and  Co.,  for  E.  8.  Wilson 
and  8on$,  Hull. 

Solicitor  for  the  widow,  T.  H.  Meynell. 


Monday,  Aug.  6. 
(Before  Fabwkll,  J.) 
Be  Sandkb  and  Wauord's  Gontkact.  (a) 
Vendor  and  mirchaier — Oondilion  of  sole — Con- 
veyance— Concurrence  of  mortgagee— Coit*. 
A  eondition  in  a  contract  for  tale  of  land  that  the 
aesurance  and  everif  inetrument  required  for 
completing  the  vendor's  tiile  or  for  anj  other 
purpose  i*  to  be  "prepared"  by  and  at  the 
expense  of  the  purchaser  is  not  sufficiently  loide 
to  throw  the  costs  of  perusing  and  executing  the 
conveyance  on  behalf  of  a  mortgagee  who  con- 
curred in  the  conveyance  on  the  purchaser. 
Be  WiUett  and  Argenti  (60    L.  T.   Bep.   735) 

distinguished. 
A  TENDOB  agreed  to  sell  to  a  purchaser  certain 
freehold  premises. 

The  conditions  of  sale  provided  that  the  pur- 
chase should  be  completed  at  the  office  of  the 
vendor's  solicitor;  and  condition  10  provided 
that: 

On  payment  by  the  pnrohater  of  the  balance  of  bis 
pnrchase  money  at  the  time  and  place  aforesaid,  he  shall 
be  entitled  to  a  proper  assoranoe  of  the  property  pur- 
chased by  him  from  the  vendor  and  all  other  neoeesary 
parties  (iif  any),  snch  aasnrance  and  every  other  iastm- 
meat  required  for  getting  in  or  releasing  any  ontstand- 
ing  estate,  right,  or  interest,  or  for  completing  or  per- 
fecting the  vendor's  ti  le,  or  for  any  other  purpose,  to 
be  prepared  by  and  at  the  expense  of  the  pnrohaaer. 

There  was  nothing  on  the  face  of  the  conditions 
or  particulars  of  sale  to  show  that  the  property 
was  subject  to  any  mortgage,  but  when  the 
abstract  of  title  was  delivered,  it  appeared  that 
the  property  was  subject  to  a  mortgage. 

The  mortgagees  were  made  parties  to  the  con- 
veyance, and  the  vendor  paid  their  costs  without 
prejudice  to  the  question  how  they  should  be 
borne  as  between  vendor  and  purchaser. 

A  summons  under  the  Tendor  and  Purchaser 
Act  1874  was  subsequently  issued  by  the  vendor, 
asking  that  the  expenses  of  the  concurrence  of 
the  vendor's  mortgagees  in  the  conveyance  should 
be  borne  by  the  purchaser. 

8.  0.  Buchmaster  for  the  vendor. — The  question 
is  as  to  who  should  bear  the  cost  of  perusing  and 
executing  the  conveyance  on  behalf  of  the  mort- 
gagee. The  sole  question  is  whether  the  condition 
here  is  distinguishable  from  the  one  in  Be  WiUett 
and  Argenti  (60  L.  T.  Bep.  735). 

A.  H.  Jessel  for  the  purchaser. — We  assumed 
that  there  were  no  inonmbrancers,  because  the 
pnrchase  was  to  be  completed  at  the  office  of 
vendor's  solicitor,  and  it  is  usual,  where  there  is  a 
mortgagee  to  be  paid  off.  to  complete  at  his  soli- 
citor's office.  There  is  a  representation  that  the 
property  is  free  from  inoumbranoes,  and  we  ought 
not  to  have  to  pay  the  costs  of  the  concurrence  of 

(a)  Beportad  by  P.  S.  Oswald,  Esq.,  Ban1Mera»-Lair. 
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the  mortgagee.  Apart  from  contract,  the  ooate 
are  pajraole  by  the  vendor:  (Dart  on  Vendors 
and  JParchasers,  6bh  edit,  pp.  176  and  798).  This 
ease  is  distingnishable  from  Be  Willett  and 
Argenti  (*t(p.). 

Fabwbll,  J. — ^This  is  a  vendor  and  purchaser 
eammons  vhich  involves  a  sam  of  some  82.,  bat 
raises  a  point  which  I  must  decide — namely,  as  to 
who  is  to  pay  for  the  expense  of  perasing  and 
«zecntiiig  Uie  conveyance  on  behalf  of  a  mort- 
gagee who  is  a  party  to  it.  Mr.  Jeasel'a  first 
argament  waa  that  as  there  was  no  mention  of 
amy  mortgage  on  the  particulars  or  conditions  it 
was  a  representation  that  the  property  was  free 
from  inoambrances,  and  that,  therefore  the  pur- 
chaser ought  not  to  pay  the  costs  of  the  concur- 
rence of  the  mortgagee.  I  cannot  accept  that 
argament,  but  am  with  him  on  the  second  point 
—namely,  the  conatraction  of  olauae  10  of  the 
oonditions.  The  rule  stated  in  Dart  on  Vendors 
and  Purcbaeers,  6th  edit.,  at  p.  176 — viz.,  "  that  a 
«ondition  that  the  parchaaer  shall  have  a  proper 
conveyance  at  hia  own  expense  doea  not  throw 
upon  him  the  expense  of  procuring  the  concur- 
rence of  necessary  parties,"  is  no  doubt  an 
accurate  statement  of  the  law,  and  apart  from 
condition  the  expenae  must  be  borne  by  the 
▼endor.  I  thought  at  first  that  the  condition  here 
was  the  same  as  in  Be  Willett  and  Argenti  (60 
li.  T.  Bep.  735),  but  on  bearing  Mr.  Jeaael  I  have 
come  to  the  conclnaion  that  the  worda  here  are 
<liatinguishable.  The  condition  here  only  requires 
the  asdurance  to  be  "prepared  by  and  at  the 
expense  of  the  purchaser."  The  words  in  the  case 
before  Kay,  J.  were  much  wider — viz.,  "saoh 
assurance  and  every  other  assurance,  act  and 
tiling  required  by  the  parchaaer  for  perfecting  or 
completing  the  vendor's  title  or  otherwise  to  be 
prepared,  obtained,  made,  and  done  by  and  at  the 
ozpense  of  the  purchaser."  I  am  of  opinion  that 
the  words  here  are  not  sufficient  to  throw  the 
«zpensea  of  the  perusal  and  execution  of  the  con- 
veyance on  behalf  of  the  mortgagee  on  the 
parchaaer. 

Solicitor  for  the  vendor,  W.  H.  Btilgoe. 

Solicitor  for  the  purchaaer,  Louie  H,  Falek. 


QUEEN'S  BENOH  DIVISION. 

Tueeday,  July  31. 

(Before  Kbnnedt  and  DARLiNa,  JJ.) 

St.  Saviour's  Union  (apps.)  v.  Burbridob 

(resp.).  (o) 

Vagrant — Person  suffering  from  delirium  tremens 
— "  Wilfully  refusing  or  neglecting  "  to  maintain 
himself— ¥agranoy  Act  1824  (5  Geo.  4,  c.  83), 
•.3. 

A  person,  generaUy  well  able  to  maintain  himself 
rendered  incapable  of  so  maintaining  himself 
owing  to  an  attack  of  delirium  tremens,  was 
removed  from  his  residence  to  the  workhouse 
infirmary  of  the  81.  8.  Union.  During  the 
period  for  which  he  was  detained  he  was  charge- 
able to  the  union. 

Held,  that  he  could  not  be  convicted  under  sect.  3  of 
the  Vagrancy  Act  1824  as  an  idle  and  disorderly 
person  for  "  wilfully  refuting  or  neglecting  "  to 
maintain  himself. 

(a)Biiport«d  by  W.  DI B.  Hbbbzht,  E*q.,  B«nitWr-»(-Lsw. 


Case  stated  by  a  metropolitan  poUoe  magistrate 
as  a  return  to  a  writ  of  m.andamut. 

On  the  25th  Nov.  1899  it  came  to  the  know- 
ledge of  the  relieving  officer  of  the  St.  Saviour's 
Union  that  one  F.  D.  Bnrbridge  was  sufEering 
from  delirium  tremens,  and  that  he  was  then  at 
his  own  residence  in  a  state  dangeroua  to  himaelf 
and  to  those  about  him.  This  knowledge  was 
conveyed  to  the  relieving  officer  by  the  certificate 
of  Borbridge's  medical  attendant. 

Upon  the  receipt  of  the  certificate  and  on  the 
same  day  the  relieving  officer  attended  at  Bur- 
bridge's  residence  and  removed  him  to  the  work- 
house infirmary  of  the  St.  Saviour's  Union, 
giving  an  order  for  his  admission  thereto,  in 
which  he  was  described  as  an  alleged  lunatic. 

After  his  admission  to  the  infirmary  Bur  bridge 
waa  seen  by  the  medical  officer  of  the  workhouse, 
and  waa  found  to  be  suffering  from  delirium 
tremens,  and  thereupon  an  order  was  obtained 
from  a  justice  of  the  peace  for  the  county  of 
London,  acting  onder  the  Lunacy  statutes, 
detaining  Burbndge  as  a  prisoner  in  the  work- 
house. 

He  was  so  detained  in  the  workhouse  until  the 
29th  Nov.,  upon  which  day,  the  attack  of  delirium 
tremens  having  passed  off,  he  was  discharged  upon 
his  own  application,  and  upon  an  order  for  his 
discharge  being  granted  by  the  justice  he  became 
chargeable  to  the  union  for  the  period  of  five 
days. 

A  summons  waa  taken  out  by  the  guardians, 
which  was  heard  on  the  21at  Jan.  last  under  the 
Vagrancy  Act  (5  Geo.  4,  c.  83),  a.  3,  served  upon 
and  addressed  to  Burbndge,  charging  him  that, 
being  able  wholly  by  work  to  maintain  himself, 
he  wilfully  neglected  and  ref need  ao  to  do,  by  which 
neglect  he  became  chargeable  to  the  union. 

At  the  hearing  the  above  and  following  facts 
were  proved  or  admitted :  At  the  time  of  his 
admission  to  the  infirmary  and  for  the  firat  three 
days  of  hia  detention  therein  Burbndge  was  quite 
unable  to  maintain  himself,  and  at  no  time  duiing 
hia  detention  would  he  have  been  allowed  to  leave 
the  workhouae,  except  upon  an  order  for  hia  dia- 
charge  being  given  by  the  justice.  He  was  a  person 
generally  well  able  to  maintain  himself,  and  was, 
as  a  fact,  well-to-do,  and  in  such  a  position  that 
the  guardians  might  reasonably  apply  to  him  for 
the  cost  of  his  maintenance  or  sue  him  in  respect 
thereof.  No  application  had  been  made  by  the 
guardians  to  him  to  pay  the  cost  of  his  mainten- 
ance, and  he  had  not  refused  to  do  so,  and  he 
protested  before  the  magistrate  that  he  would 
willingly  have  paid  upon  application. 

Upon  these  facts  the  learned  magistrate 
refused  to  convict  Burbridge  as  an  idle  and  dis- 
orderly person  under  the  Act,  and  dismissed  the 
summons. 

J.  D.  A.  Johnston  for  the  union. — The  magis- 
trate was  bound  to  hold  that  the  respondent  was 
within  sect.  3  of  the  Vagrancy  Act  1824.  The 
two  facte  to  be  made  out  in  order  to  constitute 
the  offence  are,  first,  that  the  respondent  was 
chargeable  to  the  parish ;  and,  secondly,  that  he 
became  so  chargeable  by  reason  of  his  wilfully 
refusing  or  neglecting  to  maintain  himself,  m 
determining  that  question  the  magistrate  must 
not  look  at  the  period  while  the  respondent  was 
chargeable,  but  at  the  time  when  oy  drinking 
he  caused  himself  to  become  incapacitated.    The 
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case  also  finda  as  a  fact  that  the  respondent  was 
genetally  well  able  to  maintain  himaelf.  In 
the  section  the  "  refusal "  means  the  refusal  to 
maintain,  not  the  refusal  to  pay  for  his  mainten- 
ance. The  offence,  I  submit,  is  complete  on  the 
facts  stated  in  the  case. 

JET.  Suiton  appeared  for  the  Home  Office  as 
amieru  curise. 

Kennbdt,  J. — ^I  think  that  the  magistrate  waja 
right.  In  a  case  of  this  kind  one  must  look  at 
tlie  &icta.  Bnrbridge,  at  the  time  when  he  was 
titken  to  the  infirmary,  was  very  ill,  and  was 
suffering  from  delirium  tremetu.  He  is  described 
in  the  case  as  suffering  from  that  disease  while 
at  his  own  residence  to  such  an  extent  that  be 
was  a  subject  of  danger  to  himself  and  to  those 
about  him.  These  facts  must  be  borne  in  mind 
'4'hen  considering  the  section  under  which  the 
magistrate  was  asked  to  convict  him.  That 
section  provides  that  "Every  person  being  able 
wholly  or  in  part  to  maintain  himself  or  herself,  or 
his  or  her  family,  by  work  or  by  other  means,  and 
wilfully  refusing  or  neglecting  so  to  do,  by  which 
refusal  or  neglect  he  or  E^e,  or  any  of  his  or  her 
family  whom  he  or  she  may  be  legally  bound  to 
maintain,  shall  have  become  chargeable  to  any 
parish,  township,  or  place  .  .  .  shall  be  deemed 
to  be  an  idle  and  disorderly  person  within  the  true 
intent  and  meaning  of  this  Act  .  .  ."  Burbridge 
was,  in  fact,  not  merely  drunk,  but  he  had  become 
by  his  own  voluntary  act  for  a  time  diseased  and 
ibcapable  of  maintaining  himself.  One  cannot 
think  that  the  Act  intended  to  punish  people  who 
by  a  voluntary  act  had  brought  on  a  disease. 
The  question  for  the  magistrate  was — Could  this 
man  be  convicted  of  the  offence  of  wilfully 
refusing  or  neglecting  to  maintain  himself  P  If 
the  mMistrate  had  convicted  a  man  of  that 
offence  because  he  was  suffering  from  a  disease, 
however  that  disease  might  have  been  caused,  I 
think  be  would  have  been  wrong. 

Daslino,  J. — The  respondent  Burbridge  was  a 
man  who  by  drinking  Iiad  brought  on  delirium 
trement  and  who  at  his  own  residence  was 
dajDgerous  to  himself  and  to  those  about  him,  and 
for  that  reason  was  taken  to  an  infirmary.  The 
magistrate  had  to  aacertain  whether,  under  those 
circumstances,  he  became  an  idle  and  disorderly 
person.  The  section  under  which  he  was  sum- 
moned betdns  by  saying :  "  Every  person  being 
able  wholly  or  in  part  to  maintain  himself."  At 
the  moment  when  the  respondent  was  suffering 
from  delirium  tremens  he  was  not  able  to  main- 
tain himself.  Therefore  he  was  not  within  the 
statute  unless  it  could  be  said  that  he  was  within 
it  if  he  brought  on  the  delirium  tremens  by  his  own 
voluntary  act.  The  statute  could  not  have  in- 
tended that.  If  it  had  it  would  have  said  so. 
It  was  no  more  unusual  for  people  to  get  drunk 
at  the  time  when  that  Act  was  passed  than  now. 
Delirium  tremsns  was  not  a  modem  complaint. 
The  statute  could  well  have  said  that  a  person 
who  made  himself  so  drunk  as  to  contract  delirium 
fretnens  was  an  idle  and  disorderly  person.  If  the 
argument  of  the  appellants  is  right,  that  a  man 
who  wilfully  did  something  which  rendered  him 
incapable  of  maintaining  himself  came  within 
sect.  3  of  the  Vagrancy  Act,  then  a  man  who 
continued  smoking  although  he  knew  it  would 
incapacitate  him  ultimately  would  be  guilty  of  an 
offence.    I  think  the  magistrate  was  quite  right. 


as  there  are  no  words  in  the  Act  apfMropriate  to 
such  a  case  as  this.  Appeal  dismissed. 

Solicitors:  Howard  C.  Jones;  The  Bolieiior  to 
the  Treasury.  ■    ■ 


July  21  and  Aug.  4. 
(Before  Wbkiht,  J.) 
Waeebn  v.  Bbown.  (a) 
Easement — Light — Obstruction — Bight    to    extra- 
ordinary use  of  light — Sufficient  for  ordinary 
purposes  of  inhabitancy  or  business. 

The  ri^ht  to  light  acquired  by  statutory  preserip- 
iion  is  ordinarUy  limited  to  a  suffieient  quantttif 
for  aU  ordinary  purposes  of  inhabitancy  or 
business,  so  that  where  plaintiffs  have  an  abund- 
ance of  light  for  those  pwrpoees,  they  are  not 
entitled  to  relief  on  the  ground  that  their  eietra- 
ordinary  use  has  been  interfered  with. 

This  was  an  action  tried  before  Wright,  J.  at  th» 
Leicester  Assizes,  and  reserved  for  further  con- 
sideration. 

The  plaintiffs,  as  the  owners  and  the  tenant  of 
a  building  in  the  town  of  Leicester,  claimed 
damages  and  an  injunction  in  respect  of  the 
obstruction  of  the  access  of  light  to  windows 
more  than  twenty  years  old. 

At  the  trial  the  claim  was  limited  to  two  rooms, 
one  on  the  ground  floor  and  the  other  above  it, 
both  facing  to  the  south. 

For  a  length  of  about  17f t.  in  front  of  these 
rooms  the  defendant  had  raised  his  own  building 
from  a  height  of  about  20^ft.  to  about  26ft.,  but 
had  set  it  back  about  2ft.  or  3ft.,  so  that  the  width 
of  the  street  between  the  two  buildings,  which  had 
been  about  17ft.,  was  about  19ft. 

Pour  out  of  five  windows  in  each  of  the  two 
rooms  were  opposite  to  the  above-mentioned  part 
of  the  defendant's  building.  These  windows  were 
large  and  high.  Those  of  them  which  were  on  the 
ground  floor  were,  and  for  years  had  been,  glazed 
with  fluted  glass  for  about  half  their  height  from 
the  bottom. 

In  addition  to  the  front  light  both  rooms 
received  much  side  light,  especi^ly  from  the  east 
and  east-south-east,  from  a  wide  street  running 
north  and  south  at  a  distance  of  about  50ft.  to 
70ft.  Light  was  not  in  any  direction  cut  off  by 
veiy  high  buildings. 

To  the  south-east  the  defendant  had  taken  down 
a  high  chimney  stack,  which  to  some  extent  used 
to  intercept  the  light  from  that  quarter. 

The  learned  judge  found  as  a  fact  that  the 
defendant  had  not  obstructed  or  diminished  to 
any  material  extent,  if  at  all,  the  light  coming  to 
the  upper  of  the  two  rooms  in  question. 

As  regards  the  four  windows  on  the  ground 
floor,  he  found  that  the  defendant  had  materially 
diminished  the  light  which  the  plaintiffs  enjoyed 
for  those  windows  for  twenty  years  past,  but  that 
abundant  light  remained  for  all  ordinary  par- 
poses  of  inhabitancy  or  business.  The  room  in 
its  present  state  was  better  lighted  than  the 
ground  floor  rooms  in  many  of  the  principal 
streete. 

The  plaintiff,  the  lessee  of  the  premises,  had 
during  some  years,  but  much  less  than  twenty 
years,  carried  on  in  the  premises,  and  particularly 
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in  the  groojid  floor  room  in  question,  a  manufac- 
tare  of  hosiery  by  means  of  machinery  which 
required  a  yeiy  exceptional  quantity  and  quality 
of  light  for  the  continued  and  accarate  adjast- 
ment  of  filaments  to  fine  needles  moving  at  speed 
in  bandies  of  some  hundreds. 

Before  this  manufacture  was  established  at 
these  premises  a  different  industry  (manufacture 
of  boots  and  shoes)  requiring  good,  but  not  special 
or  extraordinary,  light  was  carried  on  there. 

The  defendant  by  the  acts  complained  of 
diminished  the  light  so  that  it  was  materially 
insufficient  during  some  part  of  the  day  for  the 
special  requirements  of  the  plaintiff's  industry. 

The  plaiiutiffs'  premises  had  for  twenty  years 
before  the  action  been  suitable  for  sach  a  manu- 
facture as  that  now  carried  on,  and  the  kind  of 
manofacture  was  and  had  long  been  common  in 
the  district,  and  had  for  twenty  years  past 
required  more  light  than  most  other  industries, 
but  not  until  the  last  few  years  in  so  high  a 
degree  as  at  present,  the  older  machines  having 
been  less  delicate  and  complicated. 

The  light  as  it  now  existed  would  have  been 
anfificient  for  any  but  the  most  recent  kinds  of 
machines. 

The  learned  judge  held  that  no  sufficient  case 
for  a  mandatory  injunction  had  been  made  out  in 
any  view  of  the  plaintiffs'  rights,  bat  he  assessed 
the  damages,  if  they  were  entitled  to  recover,  at 
lOOZ.  for  the  tenant  and  2002.  for  the  reversioners. 

Hugo  Young,  Q.C.  and  Stevenson  for  the 
plaintiffs. 

Btanger,  Q.C.  and  A.  Neihon  for  the  defendant. 

Aug.  4 — ^Wbioht,  J.  read  the  following  written 
judgment : — [After  stating  the  facts  above  set  out, 
his  Lordship  continued :]  There  are  scarcely  any 
authorities  bearing  on  the  question  until  1865.  It 
appears  from  AUred'a  case  (9  Rep.  57a)  that  the 
nature  of  the  cause  of  action  in  the  case  for 
infringement  of  rights  to  light  was  not  dearly 
settled.  It  is  classed  with  actions  for  nuisance, 
and  the  pleading  closes  with  Qxiod  mestagium 
horrida  Unebritate  obscuratum  fuit ;  but  a  pre- 
scription is  alleged.  In  I/uttrel's  case  (4  Kep. 
S6a)  it  is  laid  down  that  (as  was  afterwards  estab- 
lished by  Yates  v.  Jack,  14  L.  T.  Rep.  151 ;  L.  Rep. 
1  Ch.  295,  and  other  cases)  "  if  a  man  has  an  old 
'window  to  his  haU  and  afterwards  he  converts  the 
hall  into  a  parlonr  or  any  other  use,  yet  it  is  not 
lawful  for  lus  neighbour  to  stop  it,  for  he  shall 
prescribe  to  have  the  light  in  such  part  of  his 
hciftse."  In  1752,  in  Fishmongers'  Company  v. 
Jlasi  India  Company  (1  Dick.  164),  Lord  Hard- 
wicke  stdd:  "It  is  not  sufficient  to  say  it  will 
alter  the  plaintiff's  lights,  for  then  no  vacant 
piece  of  ground  could  be  built  on  in  the  city; 
and  here  will  be  17ft.  distance,  and  the  law  says 
it  must  be  so  near  as  to  be  a  nuisance.  It  is  true 
the  value  of  the  plaintiff's  house  may  be  reduced 
by  rendering  the  prospect  less  pleasant,  but  that 
ia  no  reason  to  hinder  a  man  from  biulding  on  his 
own  ground."  In  1808,  in  Martin  v.  Goble  (1 
Gamp.  320),  a  malt-house  with  ancient  windows 
was  occupied  for  seven  years  as  a  poor-house. 
McDonald,  C.B.  directed  the  jury  that  "the  house 
was  entitled  to  the  degree  of  light  necessary  for 
a,  malt-house,  not  for  a  dwelling-house.  The  con- 
verting it  from  one  into  the  other  could  not 
affect  the  rights  of  the  owners  of  the  adjoining 
gtoraxA.     No  man  could  by    any    acts   of   his 


suddenly  impose  a  new  restriction  upon  his  neigh- 
bours."   In  Attomey-Oeneral  v.  Nichol  (1809,  16 
Ves.  338 ;  10  R.  R.  186)  Lord  Eldon,  L.C.  says: 
"  There  are  many  obvious  cases  of  new  buildings 
darkening  those  opposite  to  them,  but  not  in  such 
a  degree  that  an  injunction  could  be  maintained, 
or  an  action  upon  the  case ;    which,  however, 
might  be  maintained  in  many  cases  which  would 
not  support  an  injunction."    In  Back  v.  Stacey 
(1826,  2  C.  &  P.  465 ;   31  B.  R.  679)  Best,   C.J. 
directed  the  jury  that  in  order  to  ground  an 
action  there  must  be  a  substantial  privation  of 
light  sufficient  to  render  the  occupation  of  the 
house  uncomfortable  and  to  prevent  the  plaintiff 
from  carrying  on  his  accustomed  business  (that  of 
a  grocer)  as  beneficially  as  he  had  formerly  done. 
In  the  forty  years  after  Back  v.  Stacey,  there 
seem  to  have  been  few  or  no  decisions  bearing  on 
the  question;  but  in  1865  in  Clarke  v.  Clark  (13 
L.  T.  Rep.  482 ;  L.  Rep.  1  Ch.  16)  the  question 
was  distinctly  raised  for  the  first  time.     Then 
Lord  Cranworth  refused  an  injunction  in  a  case 
in    which     exceptionally   good    light    had   been 
materially  diminished,  saying  that  the  plaintiff 
must  show  such  an  obstruction   "  as  to  interfere 
with  the  ordinary  occupations  of  life    ...    to 
cause  material  interference  to  the  occupiers  of 
the  house  in  the  ordinary  occupations  of   life." 
He  proceeded  to  draw  a  distinction  between  town 
and  country,  which  has  not  been  fully  adopted  in 
later  cases.    In  Durell  v.  Pritchard  (1865, 13  L.  T. 
Rep.   545;  L.  Rep.  1   Ch.  244)   and   Bobsvn  y. 
Whittingham  (13  L.  T.  Rep.  730;  L.  Rep.  1  Oh. 
442)  Knight-Bruce  and  Tamer,  L.JJ.  adopted 
the  language  of  Lord  Cranworth.    In  1866,  in 
YaUs  v.  Jack  (14  L.  T.  Rep.  151 ;  L.  Rep.  1  Ch. 
295),  Lord  Cranworth  established  the  rule  which 
has  ever  since  that  case  been  recognised  as  settled, 
so  far,  at  any  rate,  as  ordinary  purposes  of  inhabi- 
tancy  or  business  are  concerned,  that  the  owner  of 
ancient  lights  is  entitled  to  have  them  protected 
without  reference  to  the  particular  purpose  for 
which  they  were  enjoyed  during  the  twenty  years ; 
and  he  does  not  apparently  draw  any  distinction 
between  ordinary  and  extraordinary  purposes.   In 
the  same  year,  in  Dent  v.  Awition  Mart  Company 
(14  L.  T.  Rep.  827 ;  L.  Rep.  2  Eq.  238),  Wood, 
T.C.  established  another  nue  that  an  injunction 
woald  not  be  granted  in  equity  unless  the  case 
is  a  proper  one  for  substantial  damages  at  law. 
He  adopted  the  ruling  of  Best,  C.J.  in  Back  v. 
Stacey  (sup.),  with  a  material  emendation  of  "  or  " 
for  "  and.      In  the  same    year,    in  Martin    v. 
Headon  (14  L.  T.  Rep.  585 ;  L.  Rep.  2  Eq.  425), 
Kindersley,  V.C.  laid  it  down  that  '•  wherever  it 
is  shown  that  the  comfort  or  enjoyment  of  a  man 
or  his  family  in  the  occupation  of  his  house  is 
seriously  interfered  with,  and  still  more  where  he 
is  prevented  from  carrying  on  his  business  with 
the  same  degree  of  convenience  and  advantage  as 
theretofore    .    .    .    there  is  sufficient  ground  for 
the    interference    of   this    court."    In  1867,    in 
Caleraft   v.    Thompson   (15    W.  R.   387),  Lord 
Chelmsford  approved  the  ruling  of  Best,  G.J.  in 
Back  v.  Stacey  (sup.),  but  not,  as  it  seems,  of  the 
emendation  proposed  by  Wood,  Y.C.    He  adopts 
the  language  of  Lord  Cranworth  in  Yates  v.  Joule 
(sup.)  that  the  right  conferred  by  the  statute  "  is 
an    absolute  and  indefeasible  right  to  the  light 
without  reference  to  the  purpose  for  which  it  is 
used.    .    .    .    The    right    wliich    is    gradually 
ripening,  and  which  tater  twenty  years'  enjoy- 
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ment  is  absolntelj  acquired,  is  the  right  to  have 
the  light  freely  admitted  to  the  house  throuith  an 
aperture  of  certain  ditnensiong.  The  particular 
use  to  which  the  house  is  applied  during  the 
ptrlod  in  which  the  right  is  thus  growing  never 
enters  at  all  into  consideration.  When  the  full 
statutory  term  is  accomplished,  the  measure  of 
the  right  is  exactly  that  (neither  more  nor  less) 
which  has  been  uniformly  enjoyed  previously." 
Later  in  the  same  year,  in  Lanfranehi  v.  Maekentie 
(16  L.  T.  Bep.  114;  L.  Bep.  4  Eq.  421),  it  was 
held  by  Malins,  T.C.  that  where  ancient  windows 
had  received  an  eztraordinai7  amount  of  light 
during  the  twenty  years,  and  the  plaintiff  had 
used  It  for  a  purpose  requiring  extraordinary 
light  (examination  of  silks)  for  only  a  portion  of 
that  period,  he  had  no  right  to  an  injunction  on 
the  ground  of  an  obstruction  which  left  him 
enough  light  for  all  ordinary  purposes,  though 
not  enough  for  extraordinary  purposes.  He 
thought,  however,  that  if  the  plaintiff  bad  been 
"  in  the  enjoyment  of  an  extraordinary  user  for 
twenty  years,  that  would  establish  the  right 
against  all  persons  who  had  reasonable  know- 
ledge of  it."  In  1871,  in  KeUc  v.  Pearson  ('J4  L.  T. 
Bep.  890 ;  L.  Bep.  6  Gh:  809),  James,  L.J.  said : 
"  On  the  part  of  the  plaintiff  it  was  argued  before 
us  that  this  was  an  absolute  right,  that  now, 
under  the  statute  2  &  3  Will.  4,  c.  71,  he  had  an 
absolute  and  indefeasible  right  by  way  of  pro- 
perty to  the  whole  amount  of  light  and  air  which 
came  through  the  windows  into  his  house ;  and 
that  he  could  maintain  an  action  at  law  or  a  suit 
in  equity  upon  that  absolute  legal  right ;  and  the 
only  question  as  to  the  effect  or  extent  of  his  right 
would  be  with  regard  to  the  discretion  of  this 
court  in  considering  whether  it  was  a  case  for 
damages,  or  to  be  interfered  with  by  way  of 
injunction.  Now,  I  am  of  opinion  that  the 
statute  has  in  no  degree  whatever  altered  the 
pie-existing  law  as  to  the  nature  and  extent  of 
this  right.  The  nature  and  extent  of  the  right 
before  that  statute  was  to  have  that  amount  of 
light  through  the  windows  of  the  house  which  was 
sniScient,  according  to  the  ordinary  notions  of 
mankind,  for  the  comfortable  use  and  enjoyment 
of  that  house  as  a  dwelling-house,  if  it  were  a 
dwelling-house,  or  for  the  beneficial  use  and  occu- 
pation of  the  house,  if  it  were  a  warehouse,  a 
shop,  or  other  place  of  business.  That  was  the 
extent  of  the  easement — a  right  to  prevent  your 
neighbour  from  building  upon  his  land  so  as 
to  obstruct  the  access  of  sufficient  li«;ht  and 
air  to  such  an  extent  as  to  render  the  house 
substantially  less  comfortable  and  enjoyable." 
It  is  to  be  observed  that  the  last  five  words  of 
the  last  sentence,  and  some  expressions  used  by 
Mellish,  L.J.,  raise  some  doubt  as  to  the 
meaning  of  the  former  sentence,  but  in  City  of 
London  Brewery  Company  v.  Tennant  (29  L.  T. 
Bep.  755 ;  L.  Bep.  9  Ch.  212)  the  former  sentence 
is  adopted.  Mellish,  L.J.  agreed  that  the  statute 
has  not  altered  the  nature  of  the  right,  and  said 
that  it  must  be  the  same  as  that  whicn  is  acquired 
by  "  implied  grant  from  what  is  called  the  dis- 
I>osttion  of  the  owner  of  the  two  tenemeuto  " — a 
right,  that  is  to  say,  which  in  the  absence  of 
special  circumstances  could  not  be  more  than 
what  is  sufficient  for  ordinary  purposes  of 
inhabitancy  or  business.  He  proceeded  to  differ 
in  effect  from  that  part  of  Lord  Oranworth's 
judgment  in   Clarke  v.  Clarlc  (tup.)  which  sug- 


gested a  possible  difference  between  town  and 
oountry,  and  which  James,  L.J.  had  been  disposed 
to  admit  as  steting  an  element  proper  for  con- 
sideration in  granting  or  refusing  an  injunction. 
In  1873,  in  Dicfeirwon  v.  Harhottle  (28  L.  T.  Bep. 
166),  Malins,  Y.C.  followed  his  own  decision  in 
Lanfranehi  v.  Mackenzie  (tup.)  and -says  that  in 
the  absence  of  twenty  years'  extraordinary  nse 
no  right  is  acquired  to  more  than  "  the  ordinary 
quantity  of  light  necessary  for  the  ordinary 
purposes  of  life."  The  question  was  again  raised 
in  the  Court  of  Appeal  in  1873,  in  City  of  London 
Brewery  v.  Tennant  (29  L.  T.  Bep.  755 ;  L.  Bep. 
9  Ch.  212),  before  Lord  Selbome,  L.C.  and  James 
and  Mellish,  L  JJ.  James,  L.J.  said :  "  In  all 
these  cases  as  to  light  and  air  the  Court  of 
Equity  is  not  administering  any  equitable  relief 
strictly  so  called,  but  is  giving  an  equitable 
remedy  for  the  violation  of  a  legal  right,  and  the 
question  before  a  court  of  equity  in  all  these  cases 
is  substantially  the  same  question  as  that  which 
would  have  to  be  determined  by  a  jury  under 
proper  directions  of  a  judge  as  to  the  principles 
of  law  applicable  to  the  case.  Here  we  have  to 
charge  ourselves,  performing  the  functions  of 
both  judge  and  jury  in  the  same  manner  as  if  w» 
were  a  special  jury.  In  the  case  of  Kelk  v.  Pear<ot» 
(svp.)  the  Lord  Justice  and  myself  endeavoured 
to  express  what  we  thought  to  be  the  rule  applic- 
able to  these  oases,  and  I  believe  that  the  Lord 
Chancellor  entirely  agrees  with  the  mode  in 
which  it  is  there  expressed.  We  only  repeated 
in  different  words  what  is  to  be  found  in  many 
previous  cases,  that  the  extent  of  the  right  of  an 
owner  of  ancient  lighte  is  to  prevent  his  neigh- 
bour from  buQding  so  as  to .  obstruct  the 
access  of  sufficient  light  and  air  to  such  an  extent 
as  to  render  the  house  substantially  less  comfort- 
able and  enjoyable — that  is  to  say,  that  he  i» 
entitled  to  somcient  light,  according  to  the 
ordinary  notions  of  mankind,  for  the  comfortable 
use  and  enjoyment  of  that  house  as  a  dwelling- 
house,  if  it  were  a  dwelling-house,  or  for  tfie 
beneficial  use  and  occupation  of  the  house,  if  it 
were  a  warehouse,  a  shop,  or  other  place  of  busi- 
ness." Lord  Selbome,  L.C.  said :  "  I  entirely 
agree  with  the  judgment  which  James,  L.J. 
has  delivered " ;  expressly  adhering  to  the 
language  of  KelJc  v.  Pearson,  and  adding  that 
the  supposed  rule  as  to  45  degrees  is  no 
rule  of  law,  but  that  if  45  degrees  of  lighi 
are  left  that  is  some  prima  faxiie  evidence  of  the 
light  not  being  obstructed  to  such  an  extent  as 
to  call  for  the  interference  of  the  court. 
Mellish,  L.J.  said:  "I  am  entirely  of  the  same 
opinion."  In  1874,  in  Leech  v.  Schweder  (30  L.  T. 
Bep.  586 ;  L.  Bep.  9  Gh.  463),  James  and  Mellish, 
L.JJ.  held  that  there  was  no  difference  in  extent 
and  nature  between  the  right  acquired  under  (ji» 
statute  and  a  right  acquired  by  "  the  disposition 
of  the  owner  of  two  tenemente,"  and  that 
"  practically  there  is  no  difference  with  respect  to 
light  in  the  amount  of  damage  which  would 
entitle  a  pei-son  to  maintain  an  action  at  law  and 
that  which  would  entitle  him  to  file  a  bill  in 
equity."  In  1874.  in  Aymley  v.  Qlcner  (32 
L.  T.  Bep.  345;  L.  Bep.  18  £q.  545;  10  Ch. 
283),  per  Sir  George  Jessel,  M.B.,  it  was 
finally  settled  that  the  right  to  light  for  » 
room  is  not  limited  by  the  fact  that  before  the 
obstruction  the  room  was  used  for  purposes 
requiring  little  of   the  light  which  came  to  it. 
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and  Batik  y.  Staeey  (<wp.),  as  amended  by 
Wood,  Y.G.,  is  approved  ;  out  the  case  does  not 
seem  to  contain  anything  affecting  the  present 
question ;  nor  are  there  anv  criticisms  on  Kelk  t. 
Pearson  (tup.)  or  City  of  London  Brewery  Com,- 
pany  t.  Tennant  (tup.).  There  are  no  subsequent 
reported  decisions  of  the  Court  of  Appeal  irhich 
are  in  point,  and  the  last-mentioned  decision  of 
that  court  would,  as  I  understand  it,  be  decisive 
of  the  matter,  snbject  only  to  review  in  the  Court 
of  Final  Appeal.  This  view,  however,  seems  not 
to  have  been  universally  adopted,  a  different  view 
having  been  apparently  taken  by  the  Court  of 
Appeal  in  Ireland,  by  the  whole  or  a  majority  of  a 
Divisional  Court  in  England,  and  in  two  or  three 
cases  by  my  brother  Kekewich.  In  Moore  v.  Hall 
(38  L.  T.  Bep.  419;  3  Q.  B.  Biv.  178),  decided  in 
1878,  the  actual  decision  was  merely  in  accordance 
with  most  of  the  authorities,  to  the  effect  that 
the  plaintiff's  right  was  not  merely  limited,  as  was 
formerly  liud  down  in  Martin  v.  Ooble  {sup.\  to 
ttie  protection  of  the  use  for  which  the  ancient 
windows  had  before  obstruction  been  applied — 
namely,  as  windows  for  a  bedroom — but  two  of 
the  members  of  the  court  (Mellor  and  Manisty, 
JJ.)  appeared  to  lay  it  down  as  a  rule  of  law  that 
the  plaintiff's  right  is  to  have  the  light  flow  in 
tiie    same    quantity  as  through  the   period    of 

freaoription.  Cockbum,  C.J.  qualified  that  view 
y  sanng  that  the  question  is  "  whether  there  is 
any  mminntion  of  light  for  any  purpose  for  which 
the  dominant  tenement  may  be  reasonably  con- 
sidered available."  The  Court  of  Appeal  in 
Ireland,  in  Mackey  v.   Seottith  fFidowi'  Society 

£877,  T.  R.  11  Eq.  1),  declined  to  follow 
anfiranchi  t.  Maekentie  and  Diekinton  v. 
HamotUe,  and  Christian,  LJ.  in  a  judg- 
ment, the  report  of  which  is  stated  not  to  have 
been  revised  by  him,  is  represented  to  have 
laid  it  down  (p.  564)  that  "  the  right  is  to  an 
average  maximum  of  the  light  which  nature  has 
been  shedding  on  the  window  for  twenty  years 
before  the  de&ndant  interrupted  it,"  and  to  have 
staxjngly  criticised  the  judgment  of  James,  L.J. 
in  City  of  London  Brewery  Company  v.  Tennant 
(«tui.),  denying  that  Lord  Selbome,  L.C.  concurred 
witn  it.  None  of  the  reports  of  that  case,  how- 
ever, seem  to  support  that  denial,  nor  does  the 
alteration  that  Christian,  L.J.  suggests  should  be 
made  in  James,  L. J.'s  statement  of  the  law  appa- 
rently conflict  with  part  of  what  James,  Xi.J. 
intended  to  state,  or  affect  the  present  question. 
The  alteration  merely  embodies  the  rule  that  the 
plaintiff's  right  ia  not  limited  to  the  particular 
user  to  which  his  premises  had  been  actually 
pnt  before  tiie  obstruction.  There  remains  only 
the  case  of  Lazarut  v.  Ariiitie  Photographic  Com- 
pany (76  L.  T.  Bep.  457 ;  (1897)  2  Ch.  214),  in 
which  Kekewich,  J.  declined  to  follow  Lanfranchi 
V.  Mackenzie,  and  held  that  the  plaintiff  was 
entitled  to  be  protected  in  the  enjoyment  of 
extraordinary  light  for  photographic  purposes, 
although  he  had  not  been  using  it  for  those  or 
other  purposes  requiring  extraordinary  light  for 
the  fall  period  of  twenty  years.  No  reference  is 
made  in  the  report  of  the  case  to  either  of  the 
decisions  in  the  Court  of  Appeal.  In  this  state 
of  the  authorities,  I  think  1  must  take  it  that  the 
law  is  laid  down  in  City  of  London  Brewery  Com- 
pany V.  Tennant  (tup.),  agreeing  as  that  case  does 
with  the  criterion  expressed  by  Lord  Oranworth 
in  Clarke  v.  Clark  (tup.),  and  that  the  plaintiffs, 
YoL  LXXXm.,  2140. 


having  an  abundance  of  light  left  for  all  ordinary 
purposes  of  inhabitancy  or  business,  are  not 
entiUed  to  relief  on  the  ground  that  their  extra- 
ordinary use  has  been  interfered  with.  Unless, 
indeed,  there  is  some  such  limitation  of  the  right 
to  light  for  ancient  windows  it  is  difficult,  as 
Lord  Hardwicke  observed  in  effect  in  Fish- 
mongers' Company  v.  East  India  Company  (1 
Dick.  164),  to  see  how  the  ordinary  extensions 
and  improvements  of  towns  could  be  carried  on. 
If  every  house  which  has  existed  for  twenty  years 
is  entiUed  to  have  all,  or  substantially  all,  the 
same  light  come  to  its  windows  as  daring  the 
twenty  years,  no  new  houses  conld  be  built  oppo- 
site to  old  ones  unless  at  a  distance  which 
would  impose  on  servient  tenements  an  unreason- 
able burden,  and  might  involve  grave  public 
inconveniences.  Nor,  if  that  were  lavr,  could 
there  well  be  any  presumption  that  so  long  as 
45  degrees  of  light,  or  some  approximate  anglet 
is  left  there  is  no  actiont.ble  wrong.  It  is  not 
necessary  in  the  present  case  to  consider  the 
question  raised  in  Lanfranchi  v.  Mackenzie  (sup.), 
whether  a  right  to  au  extraordinary  quantity  of 
light  for  extraordinary  purposes  can  be  acquired 
by  prescription.       jj^^y m«n<  for  the  defendant. 

Solicitors :  Law  and  Worssam,  for  B.  H.Buckhy, 
Leicester;  J.  A.  Collins,  tor  J.  and  S.  Harris, 
Leicester. 
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COURT   OF   APPEAL. 

June  29,  July  3  and  18. 
(Before  Smith,  Williams,  and  Romeb,  L.JJ.) 

MiLBUBN  AND   Co.  V.  JAMAICA  FSUIT  ImPOST- 

iNo  AND  Trading  Company  of  London,  (a) 

APPEAL  FROM  THE  QVEBN'S  BKNOH  DIVISION. 

Ship — General  average — Loss  occasioned  by  default 
of  master — Negligence  clause — Bight  of  ship- 
owner  to  contribution. 

If  the  charter-party  or  bUl  of  lading  under 
tehieh  goods  are  carried  contains  a  clause 
excepting  liability  for  negligence  of  the  servants 
of  the  shipowner,  the  shipowner  is  entitled 
to  contribution  from  the  owner  of  the  goods 
for  general  average  expenses  although  they  have 
been  occasioned  through  the  negligence  of  the 
master. 

The  Can-on  Park  (63  L.  T.  Bep.  356 ;  15  P.  Div. 
203)  approved. 

This  was  an  appeal  by  the  defendants  from  the 
judgment  of  Mathew,  J.  at  the  trial  of  the  action, 
without  a  jury,  as  a  commercial  cause. 

By  a  charter-party,  dated  the  9th  Oct.  1896, 
the  plaintiffs  agreed  to  let,  and  the  defendants 
to  hire,  the  steamship  Port  Victor  for  the  term 
of  thirty-six  calendar  months,  the  charterers  to 
pay  for  the  use  and  hire  at  the  rate  of  10252.  a 
month. 

The  charterers  were  to  have  the  whole  reach  of 
the  vessel's  holds  and  usual  places  of  loading, 
including  passenger  accommodation. 

(a)  Bcponed  bj  }.  H.  Wiluims,  E«q.,  Banl«ter«t-La«. 
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The  captain,  although  appointed  by  the  owners, 
was  to  follow  the  instructions  of  the  charterers, 
who  were  to  furnish  him  from  time  to  time  with 
the  necessary  sailing  dii-ections. 

The  captain  was  to  sign  bills  of  lading  at  any 
rate  of  freight  the  charterers  or  their  agents 
ipight  choose,  without  prejudice  to  the  stipula- 
tions of  the  charter-party. 

The  charterers  agreed  to  "indemnify  the  owners 
from  any  consequences  which  might  arise  from 
the  captain  following  the  charterers'  instructions 
and  signing  bills  of  Lading.'' 

The  charter-party  contained  clauses  as  follows: 

Claaae  22.  The  act  of  Crod  .  .  .  negliganoe, 
dofanlt,  or  error  in  jadgment  of  the  pilot,  master,  offioers, 
engineert,  retrigeratio?  en^eeri,  mariners,  or  other 
serranti  of  the  shipowners  or  charterers  always  mntnally 
excepted.  ...  In  the  event  of  breakdown  of  the 
steamer,  or  acoident,  all  port  ohargea,  pilotages,  and 
other  expenses  thereby  oooaiioned  to  be  for  owners* 
aoconnt;  and 

Claaae  25.  Average  (if  any)  to  be  regulated  aooordiog 
to  York-Antwerp  Boles  1890. 

By  agreement  between  the  charterers  and  the 
Goremment,  certain  GrOTemment  stores  were 
shipped  on  board  the  Fori  Victor,  on  a  voyage 
4rom  London  to  Jamaica,  under  bills  of  lading, 
signed  by  the  captain  in  pursuance  of  the 
charterers'  instmctions,  which  contained  no 
negligence  clause. 

While  on  the  voyage  the  Port  Victor  came  into 
collision  with  another  vessel,  and  she  was  thereby 
compelled  to  put  back  to  London,  and  certain 
general  average  losses  and  expenses  were  incurred 
by  the  owners. 

The  collision  was  caused  by  the  negligent  navi- 
gation of  the  Port  Victor. 

The  plaintiffs  applied  to  the  Admiralty  depart- 
ment for  contribution  in  respect  of  the  Govern- 
ment stores.  The  department  refused  to  pay, 
upon  the  ground  that  the  collision  was  due  to  the 
negligence  of  the  master  and  crew,  and  the  bills 
of  lading  contained  no  negligence  clause.  If  the 
bills  of  lading  had  contained  a  negligence  clause, 
the  Groremment  would  have  paid  the  contribu- 
tion. 

The  plaintiffs  brought  this  action  against  the 
defendants,  the  charterers,  to  recover  in  respect 
'of  the  loss  of  such  a  contribution,  under  the 
'  indemnity  clause  in  the  charter-party. 

The  action  was  tried  before  Mathew,  J.  without 
-a  jury.  The  learned  judge  held,  xipon  the  autho- 
rity of  the  decision  in  The  Carrtm  Park  (63  L.  T. 
Eep.  356;  15  P.  Div.  203),  that  the  plaintiffs 
conld  have  recovered  contribution  if  there  had 
been  a  negligence  clause  in  the  bills  of  lading, 
and  that  the  plaintiffs  were  therefore  entitled  to 
■be  indemnified  by  the  defendants. 

The  defendants  appealed. 

Carver,  Q.C.  and  Scrutton  for  the  appellants. — 
,^e  judgment  of  Mathew,  J.  was  wrong,  for  the 
.shipowners  are  not  entitled  to  the  indemnity 
.which  they  claim  under  the  10th  clause  of  the 
charter-party.  That  clause  does  not  contemplate 
any  such  consequence  of  signing  bills  of  lading 
as  an  inability  to  recover  general  average  contri- 
bntion  from  the  owners  of  cargo  shipped  under 
the  bills  of  lading.  Further,  even  if  the  bills  of 
lading  had  contained  a  negligence  clause,  that 
clause  would  have  made  no  difference  as  to  the 


right  of  the  shipowner  to  obtain  a  general  average 
contribution  from  the  owners  of  cargo.  The  law 
as  to  general  average  depends  upon  the  law 
maritime,  and  not  upon  contract.  Under  the  law 
as  to  general  average  a  shipowner  cannot  claim 
any  general  average  contribution  in  respect  of 
any  sacrifice,  or  expenses,  which  have  been 
rendered  necessary  by  the  negligence  of  himself 
or  his  servants.  When  a  loss  has  been  caused 
by  the  negligence  of  the  shipowner  or  his 
servants,  he  is  not  entitled  to  any  contribution, 
because  the  loss  has  been  caused  by  his  own 
fault : 

Strang,  J9(mI,  and  Co.  v.  Scott  and  Co.,  61  L.  T. 
Bep.  597  ;   14  App.  Cas.  601 ; 

BeUou  V.  Eeriot,  14  C.  B.  N.  S.  59 ; 

Schmidt  v.  Boyal  Mail  Sttanuhip  Company,  45 
L.  J.  646,  Q.  B. ; 

Crooks  V.  AUan,  41  L.  T.  Bep.  800 ;  5  Q.  B.  Div. 
38; 

Burton  V.  Englith,  49  L.  T.  Bep.  768 ;  12  Q.  B. 
Div.  218 ; 

The  Sttriek,  44  L.  T.  Bep.  817 ;  6  P.  Div.  127. 

No  clause  in  the  contract  of  carriage  can  alter 
that  legal  position.  The  negligence  clause  in  a 
contract  of  carriage  only  exempts  the  shipowner 
from  a  liability  to  which  he  would  otherwise  be 
subject  under  the  contract  of  carriage.  It  is  not 
intoided  to  affect,  and  does  not  in  any  way  affect, 
the  (general  rule  of  law  as  to  general  aveisge 
contribution  by  which  the  person  who  ia  at  fa,mt 
cannot  recover  contribution  for  loss  caused  by  his 
fault.  The  decision  of  Sir  Jamee  Hannen,  in 
The  Carron  Park  (63  L.  T.  Eep.  356 ;  15  P.  Div. 
203),  that,  where  there  is  a  negligence  clause,  the 
shipowner  can  recover  a  genertQ  average  contribu- 
tion for  loss  caused  by  the  negligence  of  his 
servants,  was  wrong,  and  ought  to  be  overruled. 
The  observations  of  Barnes,  JT,  upon  this  point,  in 
The  Mary  Thomas  (71  L.  T.  Bep.  104;  (1894) 
P.  108,  117)  were  merely  incidental,  the  question 
not  having  been  argued  before  him.  Bj  the 
express  terms  of  clause  22  of  the  charter-par^, 
the  expenses,  in  respect  of  which  the  plaintiffs 
now  claim,  are  to  fall  upon  the  owners,  and  there- 
fore they  cannot  claim  contribution  in  respect  of 
those  expenses. 

Joseph  Walton,  Q.C.  and  BaUoch  for  the 
respondents. — ^The  provisions  of  clause  10  of  the 
chfuter-party  clearly  give  the  plaintiffs  a  right  to 
the  indemnity  which  they  claim.  It  was  in  con- 
sequence  of  the  master  signing  bills  of  lacUng, 
wmch  did  not  contain  a  negUg^ce  clause,  in 
accordance  with  the  instructions  of  the  charterers, 
that  the  shipowners  were  unable  to  obtain  a 
genei-al  average  contribution  from  the  owners  of 
cargo.  From  that  consequence  the  charterers 
are  bound  by  the  express  terms  of  the  charter- 

Sarty  to  indemnify  the  owners.  If  the  bills  of 
iding  had  contained  a  negligence  clause,  the 
owners  would  undoubtedly  have  been  able  to 
obtain  contribution  from  the  owners  of  cargo. 
That  viras  so  decided  in  The  Carron  Park  (63  L.  T. 
Bep.  356 ;  15  P.  Div.  203),  and  that  case  was 
rightly  decided.  A  shipowner  cannot  obtain 
contribution  for  a  sacrifice  or  expenses  if  he  or 
his  servants  are  in  default — that  is,  if  there  has 
been  some  breach  of  duty.  The  duty  of  the  ship- 
owner is  regulated  by  the  contract  of  carriage, 
and  if  by  that  contract  there  is  a  mutual  excep- 
tion of  negligence  of  the  master  and  crew,  the 
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shipowner  is  not  in   default   if   there  is  snch 


negligence: 

Johnum  y.  Chapman,  19  C.  B.  N.  S.  563 ; 

Wright  r.  Marwood,  45  L.  T.  Bep.  297 ;  7  Q.  B. 

DiT.  62 ; 
Strang,  Steel,  and  Co.  y.  Seatt  and  Co.,  61  L.  T. 

Bep.  597  :  14  App.  Cm.  601. 

When  then  is  an  exception  of  the  negligence  of 
master  and  crew,  that  negligence  becomes  a  risk 
common  to  ship  and  cargo,  and  for  loss  or  ex- 
penses occfwioned  by  that  common  risk  and  made 
or  incurred  for  the  common  interest  the  shipowner 
is  entitled  to  contiibntion.  The  words  at  the  end 
of  clause  22  of  the  charter-par^  have  no  applica- 
tion to  a  general  average  sacrifice. 

Carver.  Q.C.  repUed.  ^^,  ^^  „^„ 

July  18. — The  following  jndgments  were  read : — 
Smith,  L.J. — This  is  an  action  by  the  owners 
of  the  steamship  Port  Victor  against  the  char- 
terws  thereof  apon  an  indemnity  clanse  contained 
in  the  charter-party  whereby  the  defendants 
agreed  with  the  plaintiffs  to  indemnify  them 
"from  any  consecinences  that  might  arise  from 
the  captain  following  the  charterers'  instructions 
and  signing  bills  of  lading."  I  agree  with  my 
brother  Mathew  that  the  scheme  of  the  charter- 
party  is  that,  while  the  slup  was  to  be  employed  as 
a  general  ship,  the  owners  were  to  be  in  the  same 
position  as  if  the  goods  put  on  board  were  the 
charterers'  goods.  By  this  charter-party  it  was 
piroTided  that  negligence  or  default  of  the  master, 
officers,  mariners,  and  other  serrants  of  the  ship- 
owners or  charterers  was  to  be  always  mutually 
excepted.  The  captain,  following  the  directions 
of  the  charterers,  signed  bills  of  lading  for  certain 
Grovemment  stores  shipped  on  board  the  Port 
Victor  by  the  Govemirent.  In  these  bills  of 
lading  there  was  no  exception  as  to  negligence  or 
defamt  of  master,  officers,  mariners,  and  other 
Berrants  of  the  shipowners.  D  urine  the  voyage 
covered  by  the  charter-party  and  bills  of  lading, 
by  reason  of  the  negligence  of  the  master  of  the 
plaintiffs'  ship,  it  came  into  collision  with  another 
vessel,  and  in  consequence  thereof  it  is  not  dis- 
puted that  general  average  expenses  were  incurred 
in  putting  back  to  London,  in  payment  of  tug, 
pilot,  and  port  dues,  of  wages,  and  victualling  the 
crew,  and  of  other  matters.  The  plaintiffs  there- 
upon demanded  contribution  for  these  general 
average  expenses  from  the  shippers  of  the  Govern- 
ment stores,  which  was  refused  upon  the  ground 
that  these  expenses  had  arisen  owing  to  the 
negligence  of  uie  plaintiffs'  master,  and  it  is  not 
denied  that,  if  the  general  average  expenses  were 
owing  to  such  negligence,  as  the  bills  of  lading  con- 
tained no  exception  as  to  this  negligence,  the  cargo 
owners — that  is,  the  shippers  of  the  Government 
stores — would  not  be  liable  to  make  general  average 
contribution  to  the  plaintifEs.  Lord  Watson,  in 
Strang,  Steel,  and  Co.  v.  Seott  and  Co.  (61  L.  T. 
Bep.  597  ;  14  App.  Gas.  601),  sums  up  the  position 
as  follows.  He  says :  "  When  a  person  who  would 
otherwise  have  been  entitled  to  claim  contribution 
has,  by  his  own  fault,  occasioned  the  peril  which 
immediately  gave  rise  to  the  claim,  it  would  be 
manifestly  unjust  to  permit  him  to  recover  from 
those  whose  goods  are  saved.  ...  In  any 
question  with  them  he  is  a  wrongdoer.  .  .  . 
He  cannot  be  permitted  to  claim  either  recom- 
pense for  services  rendered,  or    indemnity  for 


losses  sustained    by   him,  in  the  endeavom-  to 
rescue  property  which  was  imperilled  by  his  own 
tortious  act"    The  allegations  of  the  plaintiffs, 
the  shipowners,  is  that,  if  there  had  been  inserted 
in  the  bills  of  lading  an  exception  as  to  negligence 
of  the  master,  which  usually  is  the  case,  there  would 
then,  as  between  themselves  and  the  cargo  owners, 
have  been  no  negligence  or  default  of  the  master,  for 
this  would  have  then  been  excepted.    Mr.  Carver 
for  the  defendants,  on  the  other  hand,  asserts  that 
the  introduction  of  such  an  exception  into  the 
bills  of  lading  would   have  made  no  difference 
whatever,  for  he  says  that  general  average  is  not 
the  creature  of  contract.    In  this  I  agree,  for  the 
foundation  of  a  general  average   claim  is  ordi- 
narily, not  that  of  contract,  but  is  founded  upon 
a  loss  which  arises  in  consequence  of  extraordinaiy 
sacrifices   made,  or    expenses  incurred,  for  the 
preservation  of  the  ship  and  cargo  in  the  time  of 
peril,  and  which  must  be  boriie  proportionately 
by  all  who  are  interested  :  (see  per  Lawrence,  J. 
in    Birkhy    v.    Presgrave    (1    East,    220,    228). 
Brett,  M.R.,  in    Burton  v.  English    (49    L.  T. 
Rep.  768;   12  Q.  B.  Div.  218,  221),  says  that 
the  right  to  contribation  comes   "from  the  old 
Rhodian  laws,  and  has  become  incorporated  into 
the  law  of  England  as  the  law  of  the  ocean.    It  ts 
not  a  matter  of  contract,  but  in  consequence  of  a 
common  danger,  where  natural  justice  reauires  that 
all  should  contribute  to  indemnify  for  tne  loss  of 
property  which  is  sacrificed  by  one  in  order  that 
the  whole  adventure  may  be  saved."  But,  although 
general  average  is  not  the  creature  of  contract, 
this  does  not  settie  the  question  in  the  present 
case,  for  what  the  contract  of  carriage  is  becomes 
an  important  factor  when  considering,  not  whether 
a  general  average    claim   for   contribution   has 
arisen,  but  in  considering,  assuming  that  such  a 
claim  has  arisen,  whether  it  can  be  taken  away  by 
the   cargo  owner  showing  that,  as  between  him 
and    the    shipowner,    the    latter,    to    use    Lord 
Watson's    words,  has    been  a    wrongdoer.     To 
create  the  shipowner  a  wrongdoer  as  regards  the 
cargo  owner  there  must  be  the  breach  of  some 
duty,  and  if  by  agreement  between  the  two  it  has 
been  agreed  that  it  shall  be  no  breach  of  duty  for 
the  master  to  be  guilty  of  negligence — in  other 
words,  that  as  between  the  two  the  negligence  of 
the  master  shall  be  always  excepted — it  cannot  be 
said  that  it  is  a  breach  of  duty  towards  the  cargo 
owner  for  the  master  to  be  guilty  of  that  which 
the  cargo  owner  and  shipowner  have  agreed  shall 
be  no  breach  of  duty  at  all.    This  appeal  raises 
the  question  whether  The  Carron  Park  (63  L.  T. 
Rep.  356  ;  15  P.  Div.  203),  decided  by  Sir  James 
Hannen  in   the  year   1890,  is  good  law.      That 
very    learned     judge    says :     "  The    claim    toi 
contribution  for  general  average  cannot  be  main- 
tained when  it  arises  out  of  any  negligence  foi* 
which  the  shipowner  is  responsible;    but  negli- 
gence for  which  he  is  not  responsible  is  as  foreign 
to  him  as  to  the  person  who  has  suffered  by  it." 
Having  cited  Lord  Watson's  judgment  in  Strang, 
Steel,  and  Co.  v.  Scott  and  Co.  (61  L.  T.  Rep. 
597 ;  14  App.  Cas.  601),  Sir  James  Hannen  pro^ 
ceeds :  "  Here  it  appears  to  me  that  the  relation 
of  the  eoods  owner  to  the  shippwner  has  been 
altered  by  the  contract  that  the  shipowner  shall 
not    be  responsible    for  the   negligence  of    his 
servants  in  the  events  which  have  happened." 
This  decision  of  Sir  James  Hannen  has  been 
acted  upon  in  practice  in  this  country  ever  since 
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it  was  g^ven,  and  we  are  asked  now  to  OTermle  it. 
It  was  expressly  approved  of  bv  Barnes,  J.  in 
The  Mary  Thomat  (71  L.  T.  Rep.  104;  (1894) 
P.  108,  117),  and  my  brother  Mathew  does  not 
doubt  its  accuracy  in  his  judgment  now  appealed 
from,  and  in  my  opinion  it  correctly  followed  ont 
that  in  the  Privy  Council  delivered  by  Lord 
Watscn  in  Strang  v.  Seolt  (uhi  tup.).  I  believe 
The  Carron  Park  [ubi  mp.)  is  in  accord  with  the 
law  of  England  relating  to  general  average  in  this 
country.  It  is  said  tliat  The  Carron  Park  is  not 
in  accord  with  what  has  been  said  in  Schmidt  y. 
Royal  Mail  Steamihip  Company  (45  L.  J.  646, 
Q.  B.)  and  Crooki  v.  Allan  (41  L.  T.  Rep.  800 ; 
5  Q.  B.  Div.  38, 40),  cited  by  Bowen,  L.J.  in  Burton 
V.  Engliih  (49  L.  T.  Rep.  768 ;  12  Q.  B.  Div.  218, 
222)— viz. :  "  The  office  of  the  bill  of  lading  is  to 
provide  for  the  rights  and  liabilities  of  the  parties 
in  reference  to  the  contract  to  carry,  and  is  not 
concerned  with  liabilities  to  contribution  in  g;eneral 
average."  When  read,  it  will  be  seen  that  these 
cases  do  not  deal  with  the  question  whether,  where 
a  general  average  expenditure  has  been  incurred, 
the  right  to  contribute  thereto  can  be  taken  away 
by  showing  that  the  party  incurring  the  expen- 
diture was  a  wrongdoer  as  rpgards  the  person 
called  upon  to  contribute.  Whether  he  be  such 
a  wrongdoer  must,  as  it  seems  to  me,  depend  upon 
the  contract  which  existed  between  the  parties. 
This  is  not,  as  before  stated,  a  case  in  which 
tie  question  is  whether  a  general  average  claim 
has  arisen,  for  that  in  this  case  is  not  disputed, 
but  the  question  is  whether  the  shipowner  has 
been  a  wrongdoer  to  the  cargo  owner.  The  ship- 
owner says  to  the  cargo  owner:  "A  general  average 
loss  has  occurred  to  which  yon  must  contribute, 
and  you  cannot  show  that  I  have  been  guilty  o( 
negligence  so  as  to  absolve  you  from  contributing 
thereto,  for  by  express  contract  between  us  negh- 
gence  is  excepted."  That  the  contract  may  at 
times  be  looked  to  appears  from  what  Willes,  J. 
said  in  Johruon  v.  Chapman  (19  G.  B.  N.  S.  563, 
583),  when  the  question  arose  whether  the  owner 
of  a  deck  cargo  was  entitled  to  claim  general 
average  in  respect  o£  such  cargo  jettisoned,  and 
it  was  held  that  he  was,  for  "  when  it  is  esta- 
blished," said  Willes,  J.,  *'  that  the  deck  cargo 
was  lawfully  there  by  the  contract  of  the  parties 
it  becomes  subject  to  the  rule  of  general  average." 
Lord  Watson,  as  will  be  seen,  deals  with  the 
effect  an  exception  as  to  negligence  in  a  bill  of 
lading  may  have  upon  a  general  average  claim  in 
Strang  v.  Seott  {ubi  sup.).  In  the  prtsent  case  it 
is  clear  that  the  plaintiffs  have  been  unable  to 
obtain  a  general  avei-ag^  contribution  from  the 
shippers  of  the  Government  stores  by  reason  of 
no  clause  excepting  negligence  having  been  in- 
serted in  the  bills  of  lading,  and  in  my  judgment 
the  charterers  are  therefore  liable  to  the  plaintiffs 
under  the  indemnity  clause  in  the  charter  now 
sued  on,  by  reason  of  bills  of  lading  having  been 
signed  without  the  exception  of  negligence  being 
oontuned  therein.  As  to  the  second  point — viz., 
as  to  the  effect  of  the  clause  at  the  end  of  par. 
22  of  the  charter-party — I  have  nothing  to  add 
to  what  my  brother  Mathew  has  said  thereon, 
except  to  say  that  I  agree  with  him.  In  my 
judgment,  for  the  reasons  given  al>ove,  the  appeal 
mnst  be  dismissed. 

Williams,  L.J. — In  this  case  the  charterers 
have  agreed  to  give  the  shipowners  an  indemnity 
against  any  consequences  that  may  arise  from  the 


captain  following  the  charterers'  instructions  and 
signing  bills  of  lading.  The  question  is  whether 
it  is  a  consequence  of  the  captain's  signing  the 
bills  of  lading,  which  in  fact  he  did  sig^,  that  the 
shipowners  have  lost  a  right  of  general  average 
contribution  which  they  would  otherwise  have  had 
gainst  the  owners  of  part  of  the  cargo  shipped. 
l%e  peril,  in  respect  of  which  the  expenses  were 
incurred  by  the  ship  which  form  the  oasis  of  the 
claim  for  general  average  contribution,  was  a 
peril  incnirad  by  the  negligence  of  the  officers 
and  crew  of  the  ship,  who  under  the  charter- 
party  continued  to  be  the  servants  of  the  ship- 
owners and  in  possession  of  the  ship  on  their 
behalf.  The  charterers  had  notliing  to  do  with 
the  navigation  of  the  ship.  The  cause  of  the 
peril  was  careless  navigation,  resulting  in  a  ool- 
Itsion  with  another  ship.  Now,  it  is  clear  law  that 
the  rale  of  contriburaon  has  no  application  in 
cases  where  the  danger  which  led  to  the  saorifioe 
was  brought  about  by  the  fault  of  the  person 
claiming  contribution,  and,  if  the  right  of  contri- 
bution was  thus  excluded,  it  could  not  be  said 
that  the  fact  that  the  ship  could  make  no  claim 
for  contribution  was  the  consequence  of  the 
captain  following  the  instructions  of  the  char- 
terers and  signiuK  the  bills  of  lading,  and  the 
case  would  not  fall  within  the  scope  of  the  con- 
tract of  indemnity.  In  such  circumstances,  in  the 
absence  of  some  special  contract,  the  right  to 
contribution  would  never  arise,  and  it  would  not 
be  true  to  say  that  the  exclusion  of  the  right  to 
contribution  was  dug  to  anything  but  the  negli- 
gence of  the  shipowners'  servants.  But  it  is  said 
that,  if  the  bill  of  lading  had  been  in  a  different 
form  from  that  in  which  it  in  fact  was,  and  had  con- 
tained, as  undoubtedly  is  very  usual,  an  ezception 
of  negligence  of  the  master  and  crew,  the  rignt  to 
contribution  would  have  arisen.  The  Carron 
Park  (63  L.  T.  Rep.  356;  15  P.  Div.  203)  is 
relied  on  as  an  authority  that  such  an  ezcep- 
tion in  the  contract  of  carriage  would  have 
this  effect,  and  seems  so  to  decide.  Lord 
Hannen,  speaking  of  such  an  exception  in  a 
contract  of  carriage,  in  that  case  a  charter-party, 
says :  "  Here  it  appears  to  me  that  the  relation 
of  the  goods  owner  to  the  shipowner  has  been 
altered  by  the  contract"  [constituted  by  the 
exceptionj  "that  the  shipowner  shall  not  be 
responsible  for  the  negligence  of  his  servants." 
Lord  Hannen  held  on  this  ground  that  the  ship- 
owner was  entitled  to  recover  general  average 
contribution,  although  the  peril  was  caused  by 
the  negligence  of  the  ship's  officers.  This  con- 
elusion  of  Lord  Hannen  was  based  upon  a  passage 
in  the  judgment  of  Lord  Watson,  in  Strang, 
Steel,  and  Co.  v.  Scott  and  Co.  (ubi  *up.),  in  which 
he  said :  "  The  fault  of  the  master  being  matter 
of  admission,  it  seems  clear  upon  authority  that 
no  contribution  can  be  recovered  by  the  owners 
of  the  ship  unless  the  conditions  ordinarily 
existing  between  parties  standing  in  that  relation 
had  been  varied  by  special  contract  between  them 
and  their  skippers.'  I  do  not  think  that  the 
judgment  of  Lord  Watson  justifies  the  decision 
in  The  Carron  Park  {ubi  tup.),  and  the  decision 
in  The  Carron  Park  does  not  Mud  this  oonrt, 
and  it  is  our  duty  to  consider  whether  that 
decision  was  right  in  principle.  I  think  it  was 
not.  I  think  that  the  exceptions  in  the  contract 
of  carriage  had  nothing  to  do  with  the  liability  of 
the  shipowner,  under  the  law  of  general  average 
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contribntion.  The  liability  to  oontribata  in  no  sense 
resnlts  from  the  contract  of  carriage,  but  ezibts 
wholly  independently  of  the  contract  of  carriage, 
by  virtue  of  the  equitable  doctrine  of  the  Rhodian 
law  which,  as    part  of   the  law  maritime,   has 
been  incorporate!  in  the  municipal  law  of  Eng- 
land.     Lush,  L.J.,  in    Schmidt  y.  Bvyal  Mail 
8team$hip  Company  (45  L.  J.  646,  Q.  B.),  says : 
"  The  office  of  the  bill  of  lading  is  to  providt)  for 
ihe  rights  and  liabilities  of  the  parties  in  reference 
to  the  contract  to  carry,  and  is  not  concerned 
with  liabilities  to  contribution  ia  general  average." 
This  dictum  of  Lush,  L.J.  is  affirmed  emphatically 
by  all  the  Lords  Justices  in  Burton  t.  Engliih  (49 
L.  T.  Bep.  768;  12  Q.  B.  Div.  218).    It  has  been 
argued  tbat  there  is  no  duty  on  the  shipowner 
except  that  contained  in  the  contract  of  carriage, 
in  cases  in  which  there  is  a  contract  of  carriage, 
and  it  is  said    that    this  contract  of   carnage 
ezclades  the  common  law  liability  of  carriers, 
-excepting  to  far  as  it  is  expressly  or  impliedly 
incorporated  in  the  contract  of  carnage.    I  agree, 
so  far  as  regards  the  obligation  to  carry  and 
deliver,  the  contract  of  carriage  is  exhaustive,  and 
that  the  exception  applies  to  every  duty  under 
that  contmct.      But   the  rule  of  the  Rhodian 
law,    excluding     the     person     through    whose 
fault  the   peril  arose   from   benefits  of   geoeral 
average   contribution,   is    based    upon    an   obit- 
l^atioa  outside  the  contract  of   carriage.    It  is 
IJoaed   upon  that  duty — which  arises  whenever 
one  ^rson  is  by  circumstances  placed  in  such  a 
position  with  regard  to  another  that  everyone  of 
ordinary  sense,  who  did  think,  would  at  once 
irecognise  that,  if  he  did  not  use  ordinary  care 
and  skill  in  his  own  conduct  with  regard  to  those 
cironmstances,  he  would  cause  danger  of  injai-y 
to  the  person  or  property  of  the  others — to  uee 
ordinary  care  and  skill  to  avoid  surb   danger : 
iHeaveny.  Pender,  49  L.  T.  Rep.  367;  11  Q.  B. 
i>iv.  503).    The  charter-party  leaves  the  ship  in 
tiie  possession  of  the  shipowner,  and  its  naviga- 
tion in  his  control.    This  entails  ou  the  shipowner 
«L  duty  to  take  due  caie  in  the  navigation  of  bis 
ship,  because  otherwise  danger  will  ariee  for  the 
person  and  property  of  others,  both  the  persons 
and  property  on  board  his  own  ship  and  the  ship 
he    may    meet  and    the    persons  and    property 
therein,  and,  if  he  fails  in  the  observance  of  thin 
dnty  and  peril  is  thereby  caused  to  tbe  person  or 
goods  on  board  his  own  ship,  he  i>>,  in  my  judg- 
ment, at  fault  in  such  sense  as  to  exclude  him 
from  the  bent  fits  of  the   maritime  law  of  con- 
tribution.   He  has  failed  in  his  duty  to  his  co- 
adventurers.     He    caLnot     claim    contribution, 
because  pei  il  has  been  caused  by  his  fault ;  and 
the  fact  remains  that  it  was  caused  by  his  fault, 
notwithstanding  the  fact  that  it  may  be  a  term 
of    the    charter-party  that  the    charterer    shall 
relieve  him  from  responsibility,  so  far  as  relates 
to  the  contract  of  carriage,  for  that  fault  of 
which  he  has  been  guilty.    In  my  judgment,  the 
only  way  in  which  a  shipowner  can  be  placed  in  a 
poeition  to  recover  general  average  contribution, 
in  a  case  where  the  peril  has  arisen  from  the 
negligence  of  the  master  or  crew,  is  a  case  where 
the  master  and  crew  have  ceased,  by  the  terms  of 
the  charter-party  or  otherwise,  to  be  the  servants 
or  ag^ta  of  the  shipowner.    In  my  opinion,  the 
exception  in  tbe  charter-party  bus  not  this  effect, 
and  a  similar  exception  in  the  bill  of  lading  would 
not  have  had  that  effect.    The  exception  in  the 


bill  of   lading  relieves  the  shipowner  from  all 
breaches  of    the   contract  of    carriage    brought 
about  by  tbe  negligence  of  the  master  or  crew, 
bat  it  does  not  relieve  the  shipowner  from  those 
legal  duties  which  are  by  law  cast  upon  him  by 
reason  of  the  fact  that  the  ship  is  in  the  possession 
of  his  servants  and  navigated  by  him.     If  the 
peril  is  caused  by  the  negligence  of  his  servants 
in  navigating  the  ship,  he  is  a  person  at  fault, 
within  the  meaning  of  the  law  of  general  average 
contribution,  and,  so  loog  as  the  ship  it  navigated 
by  his    servants,  the  shipowner  can  no  more  get 
rid  of  responsibility  for  his  legal  duty  by  a  con> 
tract  which  he  makes  with  a  third  person  than  a 
man  can  get  rid  of  a  statutory,  or  any  other 
positive,  duty  arising  from  his  position  by  any 
contract  which  he  makes  with  any  x^rson  upon 
whom   the  duty  is  not  by  law  cast.     I  think 
The  Catron  Fork  (ubi  aup.)  was  wrongly  decided. 
I    think,   therefore,   that   the    plaintiffs    cannot 
recover,  and  that  the  judgment  of  Mathew,  J. 
ought  to  be  reversed.     The  case  of  Johnaon  v. 
Chapman  (19  G.  B.  N.  S.  563)  only  comes  to  this. 
It  was  sought  to  say  that  deck  cargo  could  not 
have  the  benefit  of  general  average  contribution. 
Willes,  J.  said  there  was  no  law  making  it  unlawful 
to  carry  deck  cargo,  but  that  it  was  suggested 
there  was  a  custom  affecting  the  voyage,  and  that 
it  was  not  necessary  to  consider  thin,  as  by  the 
contract  between  the  parties  there  wus  to  be  a 
deck  cargo.    It  was  not  suggested  that  the  carry- 
ing of  the  cargo  made  the  snip  unseaworthy,  and 
Willea,  J.,  under  these  circumstances,  said  that 
when  you  have  established  that  it  is  a  deck  cargo 
lawfully  there  by  the  contract  of  the  parties,  it 
becomes  subject  to  the  rule  of  general  average : 
(see  p.  583).    The  case  in  no  sense  decides  that 
the  obligation  of  the  co-adventurers  on  a  voyage 
towards  their  fellows  to  take  care  not  to  bring 
them  or  their  property  into  danger  is  the  creature 
of  contract,  or  that  by  contract  between  two  of 
the  co-adventurers  the  law  of  general  average 
contribution  can   be   so   modified  that  it   shul 
operate  in  favour  of  the  gniltv.    Two  adventurers 
may  agree  that  thev  will  make  no  claim  on  one 
another  for  general   average   contribution,  and 
thus  as  between  themselves  exclude  the  Rhodian 
laws ;  or  two  may  agree  that,  as  between  them, 
there  shall  be  general  average  contribution  not- 
withstanding the  fact  that  the  claimant  by  his 
negligence  brought  about  the  peril  necessitating 
the  sacrifice  or  general  average  act,  but  in  such 
a  case  the  right  to  contribution  would  in  no  sense 
depend  on  the  law  maritime  incorporated  in  the 
municipal  law  of  England,  but  will  be  entirely  the 
creature  and  result  of  contract    In  my  judgment, 
the  law  of  general  average .  contribution  oannot 
be    applied   in   favour  of    a  claimant   through 
whose  fault,  whether  personal  or  by  his  agents, 
tbe  maritime  peril  was  in  fact  brought  about. 
Moreover,  even  if  by  special  contract  the  right  of 
contribution  can  be  enforced  against  a  party  to  the 
contract  by  the  other  party  even  though  his  fault, 
or  negligence,  or  his  omission,  or  his  act  of  com- 
mission has  brought  about  the  peril,  I  do  not 
think  that  sach  a  special  contract  is  to  be  found 
in  the  exception  to  the  charter-party,  or  would 
arise  from  tbe  introduction  of  such  au  exception 
into  the  bill  of  lading.    What  is  the  busmess 
meaning  of  tbe  mutual  exception  in  the  charter- 
part^  (for  the  exception  here  is  mutual)  of  the 
negligence  of  the  master  and  crew  P  It  means  tbat 
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ghipo'wiier  and  charterer  mnst  each  insnre  their 
own  interest  against  lossea  arising  from  the  voyage 
from  negligence  of  the  master  and  crew.  The 
exception  does  not  mean  that  the  one  is  to  have  a 
daim  against  the  other,  but  merely  that  each,  in 
respect  of  matters  falling  within  the  ezoeptdon,  is 
to  be  relieved  from  the  liability  which  ouierwise 
would  fall  upon  him.  That  is,  in  the  case  of  a 
charter-party,  the  liability  from  the  letting  or 
hiring  of  the  use  of  the  ship,  or,  in  the  case  of  a 
bill  of  lading,  the  liability  of  the  carrier  of  soods 
by  sea  and  of  the  consignor  of  such  goods,  but  I 
cannot  see  how  the  exception  from  these  liabilities 
can  give  the  party  excepted  a  claim  which  he 
would  not  otherwise  have  had,  or  render  the  party 
who  had  the  benefit  of  the  exception  liable  to  a 
daim  for  which,  but  for  the  exception,  he  woald 
not  have  been  liable.  I  do  not  think  that  the 
exception  makes  the  charterers  or  cargo  owners 
liable  to  the  shipowners  for  contribution  in  respect 
of  a  sacrifice  made  to  avert  a  danger  brought 
about  by  their  own  neglieence.  The  mutual 
exception,  if  it  applied  at  all  to  general  average 
contribation,  womd  rather  have  the  contrary 
effect 

BrOHEB,  L.J. — I  have  come  to  the  conclusion 
that  this  appeal  should  be  dismissed.  I  can  state 
my  reasons  briefly.  On  this  charter-party,  as 
between  the  shipowners  and  the  charterers,  I 
think  that,  for  all  purposes  connected  with  the 
management  of  the  ship  during  the  existence  of 
tbe  charter,  the  negligence  of  the  master  and  the 
crew  was  not  to  be  treated  as  attributable  solely 
to  tbe  shipowners.  Between  shipowners  and  char- 
terers such  negligence  was  to  be  "mutually 
excepted,"  so  that  both  parties  could  be  regarded 
as  equally  blameless  in  respect  of  it.  Let  me, 
then,  first  consider  how  the  case  would  have  stood 
between  the  parties  to  the  charter-party  if  all  the 
goods  on  board  the  vessel  during  a  voyage  had 
been  the  property  of  the  charterers,  and  then  by 
the  master's  negligence  a  condition  arose  neces- 
sitating a  sacrifice  at  the  expense  of  the  ship- 
owners for  the  common  good,  so  that  prima  facie 
a  daim  for  general  average  contribution  against 
the  owners  of  the  cargo  had  arisen.  &  my 
opinion,  there  would  have  been  no  answer  to  tbe 
claim.  .  The  charterers  could  not  have  brought 
themselves  within  the  exception  to  general  average 
claims  which  is  so  well  known  and  was  discussed 
t>y  Lord  Watson  in  the  case  cited  in  the  judg- 
ments already  delivered — Strang,  Steel,  arid  Co. 
V.  Scott  and  Co.  ( ubi  sup.).  For  the  charterers 
could  not  have  said  as  against  the  shipowners 
that  the  negligence  of  the  master  was  to  be 
attributed  to  the  shipowners  so  as  to  place  the 
latter  in  the  position  of  persons  who  had 
brought  about  the  peril  necessitating  the 
common  sacrifice  by  their  own  wrong.  There 
would  have  been  no  ground  for  treating  the 
shipowners  and  the  charterers  as  stajiding 
on  a  different  footing  at  the  moment  when 
the  common  sacrifice  became  necessary.  As 
between  themselves  they  stood  at  that  moment 
on  a  footing  of  equality.  Neither  the  goods  as 
against  the  ship,  nor  the  ship  as  against  the  goods, 
had  any  claim  by  reason  of  any  peril  arising,  or 
loss  which  might  have  resulted,  from  the  master's 
negligence.  And  the  position  of  equality  is  the 
very  essence  of  the  right  to  contribution.  It 
would,  in  my  opinion,  M  matter  for  regret  if 
the  opposite  view  were  upheld,  for  the  result 


would  be  that  though,  if  loss  ensued  to  the  goods 
by  the  peril,  the  e^ipowners  could  not  be  made 
responsible  for  that  loss,  yet  if  to  avoid  the  peril 
a  sacrifice  is  made  at  the  expense  of  the  ship  there 
woold  be  no  right  of  oontnbnticni.  These  bdi^;> 
in  my  opinion,  the  relative  rights  of  the  ship- 
owners and  charterers  in  a  case  where  tiie  gooda 
are  the  property  of  the  latter,  I  will  now  consider 
how  matters  stand  in  a  case  where  the  charterers 
ship  some  third  person's  goods  and  not  their  own. 
Kow,  in  respect  of  these  goods,  it  appears  to  me 
that  nnder  this  charter-party  the  charterers,  as 
between  themsdves  and  the  shipowers,  were 
bound,  if  they  wished  to  avoid  any  liabili^ 
towards  the  shipowners,  to  ship  the  goocb 
on  the  same  terms  as  their  own  goods — that 
is  to  say,  on  the  terms  of  the  cmirter-party. 
But  the  charterers  might  by  the  bills  of  lading, 
as  between  themsdves  and  the  third  person, 
have  shipped  the  goods  on  terms  different  from 
those  of  the  charts-party.  In  that  caee,  if  any 
loss  arose  to  the  shipowners  in  consequence 
of  the  contents  of  the  bills  of  lading,  then  by 
the  terms  of  the  charter-party  such  loss  would 
fall  on  the  charterers.  Now,  considering  the  special 
circumstances  of  this  case,  it  appears  that  the 
charterers  did  ship  the  Gk>vei  nment  goods  on  terms 
which  (as  shown  by  the  bills  of  ladmg)  materially 
differed  from  the  terms  of  the  charter-party, 
inasmuch  as  those  bills  of  lading  left  the  ship- 
owners responsible  for  the  negligence  of  the 
master,  officers,  and  crew  of  the  ship.  The  con- 
sequence has  been  that  the  shipowners  have  lost 
the  right  of  contribution  for  general  average 
which,  in  my  opinion,  they  would  have  had  as 
against  the  Qovemment's  goods  if  the  latter  had 
b^n  shipped  on  the  terms  of  the  charter-party. 
That  loss  has,  it  appears  to  me,  flowed  directly 
from  the  bills  of  lading  having  been  signed  by 
the  master  by  the  directions  of  the  charterers  in  a 
form  which,  as  between  the  charterers  and  ship- 
owners, should  not  have  been  adopted.  That 
being  so,  I  think  the  loss  is  a  consequence  of  the 
signmg  of  the  bills  of  lading  within  the  meaning 
of  the  duuter-party,  and  is  accordingly  recover- 
able by  the  shipowners  from  the  charterers.  On 
these  grounds  I  think  the  appeal  fails. 

Appeal  dismitsed. 

Solicitors  for  the  appellants,  Parker,  Garrett, 
and  nolman. 

Solicitors  for  the  respondents,  Thomas  Cooper 
and  Co. 


Thttriday,  Aug.  2. 

(Before  Smith  and  Williams,  L.JJ.) 

Malvebn  Ubban  Distbict  CounciIi  v. 
Malvebn  Link  Gas  Company,  (a) 

APPEAL  FBOM  THE  QITEEN'S  BENCH  DIVISION. 

Arbitration — Agreement  for  purchase  of  gas  under- 
taking — Price  to  be  fixed  by  arbitration — Agrees 
m^nt  to  pay  costs,  charges,  and  expenses  "tob« 
taxed" — Taxation  by  master — Jurisdieiioti  to 
review. 

By  an  agreement,  confirmed  by  a  private  Act,  a 
district  council  agreed  to  purchase  the  under- 
taking of  a  gas  company  at  a  price  to  be  fixed  by 
arbitration,  and  it  was  provided  that  the  agree- 

(a)  Reported  by  J.  H.  YIttukus,  Esq.,  Batri«ter-»t-L«w. 
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mtnt  thoiUd  he  "  deemed  a  '  suhmietion '  vnthin 
the  meaning  of  the  Arbitration  Act  1899." 

The  eouncU  also  agreed  to  pay  "  aU  the  eottt, 
charges,  and  expenses  of  the  eomBftny  prelimiyiary 
and  incidental  to  the  negotiation  for  the  sale  and 
the  said  arbUration,  the  same  to  be  taxed  in  case 
fhe  parties  differ." 

An  atoard  was  made  which  did  not  deal  with  costs. 
The  costs  were  taxed  6y  a  master,  who  allowed 
costs  upon  a  scale  lower  than  the  scale  as  between 
solieitor  and  client.  A  judge  at  chambers  ordered 
a  review  of  taxation. 

Held  {dismissing  the  appeal),  that  there  was  juris- 
diction to  review  the  taxation  of  the  master ;  and 
that  the  company  was  entitled  to  costs  at  between 
solieitor  and  client. 

This  was  an  appeal  by  tbe  Malvern  Urban 
District  Gonncil  from  an  order  of  Bncknill,  J.  at 
chambers  directing  a  review  of  taxation  of  coats. 

The  Malvern  Link  Gas  Act  1897  (60  &  61 
Tict.  c.  cxxivi.)  provides : 

Sect.  4.  The  agfieement  dated  the  twenty-third  dmj  of 
November,  one  thonsand  eight  handled  and  ninety-six, 
and  made  between  the  oompany  of  the  one  part  and  the 
oonncil  of  the  othra  part,  as  aet  forth  in  the  seoond 
edbednle  to  this  Act  is  hereby  confirmed,  and  the  com- 
pany shall  sell  and  the  council  shall  purchase  the  nnder- 
taking  of  the  company  for  ench  price  or  consideration 
being  a  earn  in  gross  and  on  snch  terms  and  conditions 
as  shall  be  determined  by  arbitration  in  aooordanoe  with 
the  provisions  of  the  Arbitration  Act  1889. 

The  agreement  of  the  23rd  Nov.  1896,  as  set  ont 
in  the  2nd  schedule  to  the  Act,  provided  : 

(1)  The  company  shall  sell  and  the  oonncil  shall  por- 
ehase  as  a  going  concern  the  whole  of  the  undertaking  of 
the  company  and  all  and  gingolar  their  real  and  personal 
property,  goodwill,  assets,  and  effects  of  whatever  nature 
or  kind  with  the  rights  and  privileges  belonging  thereto. 

(2)  The  purchase  money  for  the  said  undertaking  shall 
he  ascertained  by  arbitration,  each  party  hereto  appoint- 
ing an  arbitrator,  and  this  agreement  shall  be  deemed  a 
"  submission  "  to  two  arbitrators  within  the  meaning  of 
the  Arbitration  Act  1889. 

(7)  The  council  shall  pay  all  the  oosti,  charges,  and 
expenses  of  tiie  company  preliminary  and  incidental  to 
the  negotiation  for  the  sale  and  the  preparation  and 
azeontion  of  this  agreement  and  the  said  arbitration,  the 
fame  to  be  taxed  in  case  the  parties  differ. 

An  arbitration  was  held  to  ascertain  the  amount 
of  the  purchase  money  to  be  paid  by  the  oonncil 
for  the  midertakin^  of  the  company.  The  umpire 
made  his  award,  fixini;  the  amount  of  the  purchase 
money.  The  award  did  not  in  any  way  deal  with 
costs. 

The  parties  differed  as  to  the  costs  which  the 
council  should  pay  to  the  company,  and  the  costs 
ware  referred  to  a  master  of  the  Queen's  Bench 
Division  for  taxation. 

The  master  taxed  the  costs  upon  a  scale  more 
liberal  than  the  scale  as  between  party  and  party, 
iqwn  a,  principle  analogous  to  that  applicable  to 
eoets  under  the  Lands  Clauses  Consolidation  Aot 
and  in  trustee  matters  in  the  Chancery  Division. 
This  scale  was,  however,  less  liberal  than  tiie 
scale  of  costs  as  between  solicitor  and  client. 

ITpan  an  appeal  by  the  company,  Bncknill,  J. 
at  chambers  held  that  the  company  were  entitled 
to  costs  as  between  solicitor  and  client,  and 
ordered  a  review  of  taxation. 

The  cotmcil  contended  that  there  was  no  juris- 
<Uction  to  review  the  taxation  of  the  master,  and 
appealed. 


Blake  Odgers,  Q.G.  and  Jl,  H.  Spokes  for  the 
appellants. — The  order  of  the  learned  jndffe  at 
chambers  was  wrong  upon  two  grounds.  First, 
there  was  no  jurisdiction  to  review  the  taxation 
of  the  master ;  and,  secondly,  the  company  was 
not  entitled  to  costs  as  between  solicitor  and 
client.  There  was  no  power  to  review  this  taxa- 
tion, because^the  costs  were  not  taxed  by  the 
master  aa^^n  officer  of  the  court  under  the  Arbi- 
tration Act  1889,  but  only  as  a  person  designated 
or  E^reed  upon  by  the  parties ;  if  there  is  a  taxa- 
tionl>y  a  person  designated  by  statute  or  agreed 
upon  by  the  parties  there  cannot  be  a  review  of 
the  taxation  by  such  a  person : 

Sandbach  Charity  Trutttai  v.  North  Staffordehire 
Railway  Company,  37  L.  T.  Bep.  391 ;  3  Q.  B. 
Div.  1 ; 

Owen  y.  London  and  North-Westem  Railway  Com- 
pany, 17  li.  T.  Bep.  210 ;  L.  Bep.  3  Q.  B.  54. 

There  was  no  submission  as  to  costs  in  this  agree- 
ment; the  only  submission  was  with  regard  to  the 
purchase  money.  The  very  fact  that  the  agree- 
ment provides  that  the  council  sliall  pay  the 
"  preliminary  and  incidental "  costs  shows  that 
the  taxation  was  under  th,e  agreement  only  and 
not  under  the  submission  and  award.  In  this 
case  the  award  does  not  in  any  way  deal  with  the 
costs,  and  that  fact  distinguishes  this  case  from 
Bhear  v.  Harradine  (7  Exch.  269).  The  company 
is  not  entitled  to  costs  as  between  solicitor  and 
client,  because  there  never  was  any  agreement 
between  the  parties  to  pay  costs  as  between 
solicitor  and  client.  The  agreement  is  to  pay 
costs  "  to  be  taxed,"  and  that  means  costs  taxed 
in  the  ordinary  way  as  between  litigants. 

Jelf,  Q.G.  and  H.  G.  Tarrant  for  the  respon- 
dents.— There  was  jurisdiction  to  review  the 
taxation  in  this  case,  because  the  taxation  was  by 
the  master  as  an  officer  of  the  court,  and  not  as 
a  person  designated  or  agreed  upon  by  the  parties. 
This  was  a  submission  to  arbitration  within  the 
Arbitration  Act  1889,  and  the  costs  were  taxed  by 
reason  of  that  submission.  The  Lands  Clauses 
Consolidation  Act  has  nothing  whatever  to  do 
with  this  case,  and  therefore  the  cases  of  Sand- 
bach  Charity  Trustees  v.  North  Staffordshire  SaU- 
way  Company  (37  L.  T.  Rep.  391 ;  3  Q.  B.  Div. 
1)  and  Owen  v.  London  and  North-  Western  Bail- 
way  Company  (17  L.  T.  Rep.  210 ;  L.  Rep.  3  Q.  B. 
54)  have  no  application.  It  is  clear  from  the 
decision  in  Bhear  v.  Harradine  (7  Exch.  269)  that 
in  this  case  the  taxation  was  by  the  master  as  an 
officer  of  the  court,  and  that  therefore  there  was 
jurisdiction  to  review  his  taxation.  By  the  terms 
of  the  agreement  the  company  are  clearly  entitled 
to  a  full  indemnity  as  to  costs,  and  are  therefore 
entitled  at  the  least  to  costs  upon  the  solicitor 
and  client  scale.  There  is  no  analogy  whatever 
between  the  provisions  of  this  agreement  as  to 
costs  and  the  provisions  of  the  Lands  Clauses 
Consolidation  Act  as  to  costs. 

Blake  Odgers,  Q.G.  replied. 

Smith,  L.J. — ^This  is  an  appeal  by  the  Malvem 
Urban  District  Council  from  an  order  of  Buck- 
nill,  J.  at  chambers.  First  of  all  I  will  point 
out  the  circumstances  under  which  this  case 
arises.  The  matter  arises  out  of  an  agreement 
between  the  parties  which  is  set  out  in  the  sche- 
dule to  a  private  Act  of  Parliament.  That  is  an 
agreement  whereby  the  gas  company  agreed  to 
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Bell  their  undertakiniip  to  the  urban  district 
council.  That  Act  of  Parliament  ia  called  the 
Malvern  Link  Gas  Act  1897  (60  &  61  Vict, 
o.  oxxxvi.),  and  the  agreement  was  thereby  con- 
firmed as  set  out  in  the  2nd  schedule  thereto. 
The  question  now  arises  as  to  the  costs  which  the 
gas  company  are  entitled  to  get  from  the  urban 
district  council,  which  they  have  incurred  by 
reason  of  the  exercise  of  its  power  to  purchase 
the  undertaking  by  the  urban  district  council. 
It  seems  to  me  to  be  plain,  on  looking  at  the 
terms  of  the  agreement,  what  the  parties  were 
agreeing  to.  It  is  provided  by  the  agreement,  in 
danse  I,  that  the  company  shall  sell  and  the 
council  porchase  the  whole  of  the  property  and 
undertaking  of  the  company;  and,  in  clause  2, 
that  "the  purchase  money  for  the  said  under- 
taking shall  be  ascertained  by  arbitration  .  .  . 
and  this  agreement  shall  be  deemed  a  '  submis- 
sion' to  two  arbitrators  within  the  meaning  of 
the  Arbitration  Act  1889."  Then,  by  clause  7,  it 
is  provided  that  "the  council  shall  pay  all  the 
costs,  charges,  and  expenses  of  the  company 
preliminary  and  incidental  to  the  negotiation  for 
the  sale  and  the  preparation  and  execution  of 
this  agreement  and  the  said  arbitration,  the 
same  to  be  taxed  in  case  the  parties  differ." 
Now,  those  clauses  are  very  wide  and  very  clear. 
It  seems  to  me  that  the  agreement  of  the  parties 
was  that  all  possible  costs,  charges,  or  expenses, 
to  which  the  gas  company  might  be  put,  should 
be  paid  by  the  urban  district  council  to  the  gas 
company.  I  cannot  read  the  agreement  in  any 
other  way.  The  first  question  is  this  :  It  is 
obvious  that  both  parties  intended  that  the  dis- 
trict council  should  pay  to  the  gas  company  all 
their  costs,  charges,  and  expenses.  C^n  any 
reasonable  person  say  that  it  was  intended  that 
those  costs,  charges,  and  expenses  were  to  be  cut 
down  to  party  and  party  costs  P  I  think  not.  It 
would  be  entirely  contrary  to  the  intention  of  the 
agreement  between  the  parties.  I  hold  that  the 
words  in  clause  7,  "  the  same  to  be  taxed  in  case 
the  parties  differ,"  do  not  mean  taxed  as  between 
party  and  party.  The  meaning  of  those  words  is, 
m  my  judgment,  this,  that  the  gas  company  is  to 
oome  out  of  the  business  scatheless,  except  so  far 
as  it  has  indulged  in  luxuries  of  costs.  The  real 
question  which  we  have  to  decide  ia,  in  what  way 
it  is  to  be  ascertained  how  the  gas  company  is  to 
come  out  scatheless.  It  seems  to  me  that  the 
nearest  way  to  arrive  at  tiiat  result  is  to  have  a 
taxation  as  between  solicitor  and  client,  for  by 
that_  mode  the  party  does  come  out  as  nearly  ta 
possible  scatheless.  In  this  case  the  master  inter- 
preted clause  7  of  the  agreement,  not  as  giving 
costs  as  between  part^  and  party,  but  as  giving 
something  less  than  sobdtor  and  client  costs,  upon 
a  principle  analogous  to  that  applicable  under  the 
Lands  Clauses  Consolidation  Act  and  in  trustee 
matters  in  the  Chancery  Division,  and  in 
that  view  gave  costs  on  a  liberal  scale, 
but  not  on  the  scale  of  solicitor  and  oUent 
costs.  I  think,  therefore,  that  BnckniU,  J. 
was  substantially  right.  The  taxa'ion  will  not 
necessurily  be  a  hard  and  fast  taxation  upon 
the  solicitor  and  client  scale;  but  if  that  scale 
brings  the  gas  company  out  scatheless,  except  as 
to  luxuries  of  costs,  I  should  think  it  the 
right  course  to  follow  that  scale.  Bucknill,  J. 
had  no  power  to  order  a  review  of  the  taxa- 
tion;  and  that  this  court  has  no  such  power. 


I  do  not  agree  with  that  contention.  I  think 
that,  under  clause  2  of  the  agreement,  there 
was  power  to  review.  That  clause  provides 
that  the  purchase  money  shall  be  ascertained  by 
arbitration,  and  that  the  agreement  "  shall  be 
deemed  a  '  snbmission '  withm  the  meaning  of  the 
Arbitration  Act  1889."  That  is  a  submission  to 
arbitration  by  an  agreement  in  writing.  The 
reference  to  the  Arbitration  Act  1889  is  intro- 
duced for  the  purpose  of  bringing  in  sect.  1  of 
that  Act,  which  provides  that  "  a  submission, 
unless  a  contrary  intention  is  expressed  therein, 
shall  be  irrevocable,  except  by  leave  of  the  court 
or  a  judge,  and  shall  have  the  same  effect  in  all 
respects  as  if  it  had  been  made  an  order  of 
court."  That  is  the  reason  why  the  reference  to 
the  Arbitration  Act  1889  is  inserted  in  the  agree- 
ment. What  is  the  result  of  chat  P  It  seems  to 
me  to  be  clear,  from  what  Parke,  B.  said  in 
Bhear  V.  Harradine  (7  Exoh.  269,  271),  that  it 
givea  jurisdiction  to  the  master  as  an  officer  ot 
the  court,  and  not  as  a  perron  desi(;nated  by  the 
parties  to  tax  the  costs.  The  appellants  say  that 
the  arbitrator  had  nothing  to  do  with  the  costs.  I 
agree,  because  the  private  Act  and  the  agreement 
say  that  the  district  council  is  to  pay  the  costs  in 
any  event.  As  to  ascertuning  t&e  costs,  which 
are  not  within  the  jurisdiction  of  tbe  arbitrator, 
in  Bhear  v.  Harradine  (wbt  sup.),  Parke,  B.  says  i 
"There  are  several  authorities  which  shoiv  that, 
if  the  submission  be  made  a  rule  of  court,  the 
master  may  tax  the  coste.  Here  the  terms  of  the 
submission  are  agreed  upon  by  tbe  parties ;  and 
one  of  those  terms  ie,  that  the  submission  may  be 
made  a  rule  of  court,  and  all  the  consequences  of 
the  submission  being  made  a  rule  of  court  follow, 
and  the  master  has  power  to  tax."  If  what 
Brett^  L.J.  said  in  Sandbach  Charity  Trueteee  v. 
North  Staffordehire  Bailioay  Company  (37  L.  T. 
Bep.  391 ;  3  Q.  B.  Div.  1)  does  conflict  with  what 
was  said  by  Parke,  B.,  I  prefer  the  opinion  of 
Parke,  B.  Brett,  L.J.  said :  "  Another  point  is 
urged,  that  as  the  snbmission  to  arbitration  can 
be  made  a  rule  of  court,  the  arbitration  becomes 
a  proceeding  in  the  court ;  the  submisaion  is  made 
a  rule  of  court  only  for  tbe  purpose  of  issuing 
execution."  That  is  so  far  right,  but  that  ia  not 
the  rule  in  all  cases.  For  these  reasons  I  think 
that  there  is  jorisdiotion  to  review  the  taxation 
of  the  master,  and  the  matter  must  go  back  to 
the  master  to  tax  the  coste  upon  the  basis  whioh 
I  have  indicated.  This  appeal  fails,  and  must  be 
dismissed. 

Williams,  L.J. — I  entirely  agree.  Clause  7 
of  the  agreement  provides  that  "  the  council  shall 
pay  all  the  coats,  charges,  and  expennes  of  tho 
company  preliminary  aod  incidental  to  the  nego- 
viation  for  tbe  sale  an,i  the  preparation  and  execu- 
tion of  this  agreement  and  the  aaid  arbitratdoa, 
the  same  to  be  taxed  in  cane  the  parties  differ." 
I  think  that  those  words  mean  what  they  say, 
and  that  the  intention  of  the  parties  was  that, 
as  part  of  the  purchase  money,  the  district 
council  should  pay  all  the  coste,  charges,  and 
expenses  of  the  gas  cooapany.  I  think  that  that 
means  all  the  reasonable  costs  whioh  a  prudent 
man  would  incur  in  the  matter.  I  see  no  reason  fov 
any  reduction  to  a  lower  scale  than  that.  It  is 
said  that  the  master  ought  to  apply  the  part^ 
and  party  acale,  and  should  not  allow  full  coste, 
although  they  might  be  coste  whioh  a  prudent 
man  would  incur.    I  see  nothing  in  clause  7  of 


Digitized  by 


Google 


Not.  17,  1900.] 


THE  LAW  TIMES. 


[Vol.  LXXXIU.— 329 


Or.  or  Aff.]  Ltls  Sbippinq  Comfamt  v.  Cabdivv  Cosposatiok. 


[Ot.  of  App. 


the  agreement  to  indioate  that.  It  may  be  that 
taxation  as  between  solicitor  and  client  may  gvre 
to  the  gas  company  all  those  costs  -which  uiej 
have  reasonably  incurred.  At  any  rate,  the 
««rreement  gives  to  the  gas  company  all  costs 
which  they  have  reasonably  incurred.  Then 
olanae  7  8^8,  "  the  same  to  be  taxed  in  case  the 
parties  di^r."  It  cannot  be  said  that  the  neces- 
sity for  taxation  can  make  the  costs  allowable 
only  party  and  party  costs.  Costs  are  taxed 
eyety  day,  as  to  which  the  scale  as  between  parfy 
and  party  has  no  application  at  all — for  instance, 
tnutoea'  costs.  I  cannot  agree  that  the  provision 
for  taxation  introduces  the  imrty  and  pBxiy  s(Mle. 
It  is  then  said  that,  if  there  is  a  taxation,  it  is  to 
be  a  taxation  by  some  person  agreed  upon,  and 
that  that  is  what  has  been  done  in  this  case.  To 
that  I  answer  that  there  was  not  in  fact  in  this  case 
the  selection  of  a  person  to  tax  the  costs.  This 
taxation  really  went  to  the  court,  and  the  master 
dealt  with  the  taxation,  as  a  representative  of 
the  court,  as  part  of  the  judicial  work  assigned  to 
the  masters.  In  my  judgment,  when  we  arrive  at 
that  conclusion  it  necessarily  follows  that  there 
can  be  a  review  of  the  taxation.  It  is  said  tiiat 
it  cannot  be  so  because  there  was  no  power  to 
refer  this  matter  to  the  master  as  an  o£Scer 
of  the  coui't  at  alL  I  do  not  agree  with 
that  contention.  In  the  case  of  Shear  v. 
Harradine  (7  Exoh.  269,  271),  Parke,  B.  said: 
"  There  are  several  authorities  which  show  that, 
if  the  submission  be  made  a  rule  of  court,  the 
master  may  tax  the  costs.  Here  the  terms  of  the 
sabmission  are  agreed  upon  by  the  parties ;  and 
one  of  those  terms  is,  that  the  submission  may  be 
made  a  rule  of  court,  and  all  the  consequences 
of  the  bubmission  being  made  a  rule  of  court 
follow,  and  the  master  Ims  power  to  tax."  What 
can  be  urged  against  that  authority  P  Not  only 
«re  there  several  earlier  authorities  to  the  same 
«lfect,  but  there  are  abundant  authorities  to  the 
«ame  effect  since.  What  is  said  in  this  case  to 
the  contrary  P  Clause  2  of  the  agreement  pro- 
Tides  that  the  purchase  money  shaLlbe  asoertamed 
by  arbitration,  and  the  "  agreement  shall  be  deemed 
A  '  submission '  within  the  meajiing  of  the  Arbitra- 
tion Act  1889."  Why  should  there  not  be  a 
taxation  by  a  master  as  an  officer  of  the  court,  as 
in  Shear  v.  Harradine  (wbt  •up.)  P  It  is  said  that, 
in  Shear  v.  Hamtdine  {vbi  tup.),  the  arbitrator 
had  power  to  award  costs,  whereas  in  this  case  he 
has  no  such  power.  That  objection  is  founded 
«pon  a  nusapprehension  of  the  judgment  in 
Shear  v.  Sarradine  {ubi  attp.).  It  was  there  said 
ibat,  in  that  particular  submission,  the  arbitrator 
iiad  power  to  deal  with  the  costs,  and  that  delegatus 
non  potest  delegare  auatoritatem,  and  that  there- 
fore the  general  rule  was  excluded,  that  where 
4here  is  a  submission  which  is  made  a  rule  of 
court  the  costs  are  to  be  taxed  by  an  officer  of  the 
court.  It  seems  to  me  that,  iu  these  ciroum- 
stonoes,  there  is  nothing  in  this  objection.  In 
this  case  there  was  a  submission  to  arbitration,  and 
no  power  in  the  arbitrator  to  deal  with  the  costs, 
but  the  costs  were  to  follow  a  certain  agreed 
ionise.  How  can  that  make  any  difference  in 
the  effect  of  a  submission  which  is  made  a  rule 
of  court  P  If  the  submission  is  made  a  rule  of 
court,  the  master,  as  an  officer  of  the  court,  may 
tax  the  costs  when  the  costs  are  in  the  discretion 
of  the  arbitrator,  and  a  fortiori  the  master  has 
that  power  when  the  arbitrator  has  no  power  to 


deal  with  the  costs  at  all.     I  agree,  therefore, 
that  this  appeal  must  be  dismissed. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  EUis,  Munday, 
and  Clarke. 

SoUoitors  for  the  respondeilts,  BmHes  and  Co, 


July  10  and  Aug.  2. 

(Before  Smith,  Williaub,  and  Bomeb,  L.JJ.) 

Ltlb  Shippinq  Compant  v.  Gabdiff 

GOBPOBATIOK.  (a) 
AFFBAL  FBOH  THB  ()UBBN'S  BBMCH  DIVISION. 

Ship  —  Charter-party  —  Demurrage  —  Discharge 
"vyith  all  despatch  as  customary  " — Discharge 
into  railway  toaggons — Delay  owing  to  difficulty 
of  procuring  toaggons— Obligation  of  charterers. 
Sy  a  charter-party  it  was  agreed  that  the  vessel 
should   be    discharged  "with  all   despatch  tu 
eustoTnary."    The  nde  or  custom  at  (h«  port  of 
discharge  toas  that  carqo  should  be  delivered  into 
railway  waggons  and  tn  no  other  way. 
The  charterers  made  the  ustud  arrangements  with 
a  railway  company  for  the  supply  of  waggons  to 
receive  the  cargo  at  the  ships  side.     Owing  to 
great  pressure  ^  work  at  the  port  when  the  vessel 
arrived  there  was  great  difieuMy  in  procuring 
sufficient  waggons,  arid  the  discharge  of  the  cargo 
was  thereby  delayed  for  many  days.     The  eliar- 
terers  were  not  guilty  of  any  negligence,  but  did 
their  best  to  procure  sufficient  waggons,  and  used 
the  waggons  vriih  proper  despatch  when  they  had 
obtained  them. 
Held  {affirming  the  judgment  of  Sigham,  J.),  that 
the  obligation  of  the  charterers  was  to  use  aU 
reasonable  diligence  under  the  existing  circum- 
stances in  procuring  the  discharge  of  the  cargo 
within  a  reasonable  time,  and  that  they  had 
fulfilled  that  obligation  and  were  not  liable  for 
the  delay. 
This  was  an  appeal  by  the  plaintiffs  from  the 
judgment  of    Bigham,  J.  at    the  trial  of  the 
action,  as  a  comuiercial  cause,  without  a  jury. 

The  plaintiffs  were  the  owners  of  the  vessel  Cape 
Wrath,  and  they  brought  this  action  to  recover 
from  the  defendants  demurrage,  or  damages  for 
detention  of  the  ship  at  Cardiff,  the  port  of 
discharge. 

The  defendants  were  the  indorsees  of  a  bill  of 
lading  for  a  cargo  of  Jan-ah  wood.  The  bill  of 
lading  incorporated  the  terms  and  conditions  of  a 
charter-party,  which  provided  that  the  vessel  was 
to  be  discharged  "  with  all  despateh  as  cus- 
tomary." 

The  vessel  with  her  cargo  of  Jarrah  wood 
arrived  at  Cardiff  and  was  berthed  on  the  2nd 
Oct.,  and  the  dischai^  began  on  the  following 
day. 

The  discharge  occupied  forty-five  working  days. 
The  plaintiffs  alleged  that  the  discharge  ought  to 
have  been  completed  within  twenty-three  days, 
and  claimed  damages  for  the  detention  at  the  rate 
of  242.  a  day. 

The  usual  mode  of  discharging  at  the  docks  at 
Cardiff  was  into  railway  waggons,  and  cargo  could 
not  be  discharged  upon  the  quay. 

The  defendants  had,  in  accordance  with  the 
usual  practice,  made  arrangemento  vrith  a  railway 
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company  for  a  supply  of  waggons  to  take  the 
caivo  from  the  ship's  side. 

There  was  at  that  time  a  great  pressure  of 
work  at  Cardiff,  and  in  consequenxie  there  was 
much  difficulty  in  procuring  railway  waggons. 

The  delay  in  the  discharge  of  the  cargo  was 
owing  to  the  insufficiency  of  railway  waggons  at 
the  time,  and  was  not  due  to  any  default  or  delay 
of  the  defendants  themselveB. 

The  learned  judge  at  the  trial  ioand  that  the 
defendants  had  done  their  best  to  procure  railway 
waggons,  and  had  used  them  with  proper  despatch 
when  they  had  obtained  them. 

The  action  was  tried  before  Bigham,  J.,  without 
a  jury,  as  a  commercial  cause. 

Joseph  Walton,  Q.C.  and  D.  C.  Leek  for  the 
plaintiffs. 

Rufus  Isaacs,  Q.C.  and  Bailhaehe  for  the  defen- 
dants. 

Bee.  6,  1899. — Bioham,  J. — This  action  is 
brought  by  the  shipowners,  the  owners  of  the 
Cave  Wrath,  against  the  defendants,  who  are  the 
indorsees  of  a  bill  of  lading  for  the  cargo  of  the 
ship,  in  which  bill  of  lading  are  incorporated  the 
terms  of  the  charter-party,  so  that  the  defendants 
are  liable  to  the  plaintiffs  for  the  performance  of 
the  conditions  of  the  charter-party.  The  action 
is  brought  to  recpver  demurrage  at  the  port  of 
discharge,  or  damages  for  detention  (it  does  not 
matter  which),  and  the  terms  of  the  charter-party 
are  that  the  cargo  is  "  to  be  disohareed  with  all 
deBpat«h  as  customary."  That  is  all  wat  need  be 
said  about  the  contact.  The  defendants  are 
charged  with  a  breach  of  the  contract,  by  which 
they  are  bound  to  discharge  the  vessel  "  with  all 
despatch  as  customary."  fTow,  the  facts  of  the 
case  were  these :  The  ship  was  loaded  at  Free- 
mantle  with  a  cargo  of  Jarrah  wood.  There  was 
considerable  delay  at  Freemantle,  and  a  large 
claim  arose  at  that  port  for  demurrage.  She 
arrived  on  the  2nd  Oct.  at  Cardiff,  and  her  dis- 
discharge  commenced  on  the  3rd.  The  discharge 
did  not  finish  until  the  23rd  Nov.,  and  it  occupied 
a  period  of  forty-five  working  days.  It  is  alleged 
that  that  number  of  days  was  in  excess  of  the 
time  permitted  by  the  charter-party,  and  that  is 
the  question  in  tne  case.  Was  it  P  Now,  I  am 
satisfied  that  the  defendants  were  not  personally 
guilty  of  any  neglect  at  all  in  taking  discharge  of 
the  cargo.  They  did  their  best  to  get  the  appli- 
ances which  were  available  at  the  port;  at  the  time 
and  which  were  customarily  used  for  the  purpose 
of  discharging  vessels,  and,  having  done  their 
best  to  get  those  appliances,  in  my  opinion  they 
made  the  best  possible  use  of  them,  and  therefore 
no  blame  of  any  kind  can,  in  my  opinion,  be 
imputed  to  them.  I  have  carefully  considered  the 
evidence,  and  particularly  the  letters  and  docu- 
ments which  have  been  read  to  me,  and  I  see 
plainly  that,  when  that  vessel  arrived,  there  was  a 
great  stress  of  work  and  difficulties  that  had  to 
be  contended  with  in  taking  discharge  of  this 
cargo,  which  was  no  doubt  of  an  exceptional 
character.  But  I  repeat  that,  in  my  opinion,  the 
defendants  did  their  best  to  deal  with  those 
difficulties,  and  took  delivery  of  this  cargo  as 
quickly  as  it  was  practicably  possible  for  them 
to  do.  It  is,  however,  said  by  the  counsel  for  the 
plaintiffs  that  the  ship  could  have  been  dis- 
charged n  much  quicker  time — in  a  much  shorter 
time— if  the  defendants  had  furnished  the  vessel 


with  a  larger  number  of  waggons,  and  that  the 
fact  that  they  were  not  able  to  get  a  larger 
number  of  waggons  is  a  misfortune  of  which  the 
defendants  and  not  the  plaintiffs  must  bear  the 
brunt.  Now,  in  order  to  see  if  that  is  so,  it  is 
necessaiy  to  consider  the  meanini;  of  the  contract, 
"  to  be  discharged  with  all  despatch  as  custo- 
mary," and,  in  order  to  assist  me  to  ascertain 
what  those  very  few  English  words  mean,  a 
number  of  authorities  have  been  referred  to.  The ' 
first  in  order  of  date  is  Wright  v.  New  Zealand 
Shipping  Company  (40  L.  T.  Sep.  413 ;  4  Ex.  Div. 
165).  In  that  case  the  contract  in  the  charter- 
party  waa  simply  that  the  charterers  should 
deliver  into  lighters.  The  discharge  of  the  ship 
was  delayed  by  reason  of  insufficiency  of  lighters, 
and  the  charterers,  in  the  action  against  them  for 
damages  for  that  delay  or  for  demurrage,  which- 
ever it  was,  alleged  that  they  had  done  their  beet 
to  get  the  only  lighters  wluch  were  available  at 
the  port,  and,  if  they  had  not  sucoeeded  in 
getting  more  than  were  necessary  for  the  purpose 
or  than  were  sufficient  for  the  necessities  of  the 
case,  they  were  not  to  be  blamed  for  it.  Now,  as 
I  understand  it,  the  decision  in  that  case  was 
this:  It  was  in  accordance  with  the  ordinary 
common  law  rule  that,  if  a  man  will  undertake 
to  do  a  thing  in  a  particular  way,  he  must  do  it, 
or  answer  for  the  consequences.  That  seems  to 
be  the  effect  of  that  case ;  but  when  the  case  is 
explained  in  later  decisions  it  seems  to  me  that 
the  real  effect  of  it  is  this,  that  all  that  the 
charterer  is  required  to  do  is  to  do  his  best,  and 
that  in  that  case  he  did  not  do  his  best,  and 
therefore  he  was  held  responsible.  I  say,  and  I 
repeat,  that  I  do  not  think  that  is  the  meaning  of 
the  judgment  of  the  learned  judges  in  that  case. 
Lord  Herschell,  in  the  case  of  Hide  v.  Baymond 
and  Beid  (68  L.  T.  Hep.  175;  (1893)  A.  0.  22), 
decided  in  the  House  of  Lords  in  1892,  in 
deaiii^  with  that  case,  says  this :  "  The  learned 
judge  who  tried  the  case,  in  summing  up,  told 
the  jury  that  they  were  to  take  into  con- 
sideration the  circumstance  that  the  port 
was  full  of  vessels ;  but  he  did  not  directly  tell 
them  not  to  consider  the  deficiency  of  lighters 
caused  by  the  large  number  of  ships,  so  far  aa 
that  state  of  things  had  been  produced  by  the 
defendants  themselves,  nor  did  he  tell  them  that 
the  defendants  were  bound  to  provide  the  means 
of  unloading  within  a  reasonable  time,  nor  that 
they  were  loound  to  allot  the  lightera  propor- 
tionately among  the  vessels,  or  to  use  the  lighters 
for  them  in  the  order  in  which  they  arrived.  The 
jury  found  in  favour  of  the  defendants,  and  the 
appeal  was  against  the  judgment  of  the  Queen's 
Bench  Division  making  absolute  a  rule  for  a  new 
trial.  It  will  thus  be  seen  that  the  circumstances 
which  prevented  the  vessel  from  being  disohar^ged 
within  the  ordinary  time  were  not  beyond  the 
control  of  the  defendants.  It  was  not  shown  that 
they  could  not  by  reasonable  precautions  or  exer- 
tions have  procured  the  necessary  lighters  else- 
where or  earlier,  and  so  have  avoided  the  delay 
which  took  place.  Under  these  circumstances,  I 
think  the  decision  was  perfectly  right  and  a  new 
trial  properly  granted."  I  do  not  think  the  judg- 
ment in  Wright  v.  New  Zealand  Shipping  Com- 
pany {ubi  sup.)  proceeded  upon  those  grounds  at 
all,  but  Lord  Herschell  evidently  thinks,  when  he 
is  delivering  the  judgment  in  Hick  v.  Baymond 
and  Beid  (ubi  sup.),  that  that  judgment  can  only 
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be  justified  on  those  groTmds.  His  view  of  the 
ca^e,  in  my  opinion,  is  that  there  were  ciicnia- 
stanoee  to  show,  and  which  did  show,  that  the 
defendants  had  not  taken  proper  care  to  nse  them 
in  a  bnsineas-like  way ;  and  upon  these  i^ronnds 
he  thinks  that  the  decision  of  the  Court  of  Appeal 
directing  a  new  trial  was  a  right  decision,  xtow, 
the  next  case  in  order  of  date  is  that  of  PoMe- 
ihtaaite  t.  Freeland  (42  L.  T.  Bep.  845 ;  5  App. 
Gas.  599).  Pottlethioaile  y.  Freeland  is  different 
in  this  sense,  that  the  wording  of  the  charter- 
party  introdaces  the  expression  "  as  customary." 
In  Postlethwaite  v.  Freeland  itself,  and  in  other 
cases,  judges  have  intimated  a  doubt  as  to  whether 
the  introduction  of  those  words  in  a  charter-party 
really  makes  any  difference.  For  my  part,  I  should 
haTe  thought  that  the  introduction  of  the  words 
did  make  a  difference,  and  did  make  all  the  differ- 
ence ;  but  I  cannot  help  seeing  that  Lord  Herschell 
and  many  other  judges  have  read  the  case  of 
Wright  t.  New  Zealand  Shipping  Company  {nbi 
tup.)  as  being  a  case  in  which  there  would  not 
have  been  any  difference  at  all  eren  if  the  words 
"  as  customary  "  had  been  introduced — that  is  to 
say,  that  in  theee  charter-parties,  where  the  under- 
taking is  to  deliver  with  due  dispatch,  the  intro- 
duction of  the  words  "  as  customary  "  adds  nothing 
to,  or  takes  nothing  from,  the  obligation  of  the 
charterer.  I  confess,  for  my  own  part,  that  I 
think  the  introduction  of  those  words  is  of  im- 
portance. Now,  what  does  "  as  costomaiy " 
mean  F  I  think  it  means  that  attention  must  be 
given  to  the  rules  of  the  port  which  affect  the 
diaoharge  of  vessels — rules  which  affect  the  place 
where  the  vessel  is  to  go,  and  rules  which  affect 
the  time  during  which  a  vessel  may  work.  I 
think  the  words,  moreover,  mean  that  the  practice 
as  to  the  kind  of  appliances  to  be  used  in  the  dis- 
charge must  be  taken  into  account ;  and  I  think, 
fnrther,  that  the  words  mean  that  the  practice  as 
to  the  source  from  which  those  appliances  are  to 
be  obtained  must  be  taken  into  account.  Apply- 
ing those  considerations  to  this  particular  case, 
I  observe  that  the  rule  of  the  port  at  Cardiff  in 
this  particular  case  was  that  the  goods  should  be 
delivered  into  waggons,  and  in  no  other  way.  The 
practice  was  to  deliver  into  waggons,  and  the 
course  of  business  was  for  the  consignees  to  obtain 
those  waggons  from  specific  railway  companies. 
That  was,  I  find  in  this  case,  the  custom  of  the 
port.  So,  in  Postlethwaite  v.  Freeland  {ubi  »up.), 
the  custom  was  to  discharge  into  lighters — 
specific  lighters,  no  doubt — belonging  to  one 
comx>any.  The  custom  was  for  those  lighters 
to  be  warped  across  the  bar  by  one  rope.  Those 
were  the  appliances,  and,  the  words  in  Pottle- 
ihteaiie  v.  Freeland  being  in  effect  the  same  as  the 
words  in  the  present  case,  the  House  of  Lords 
were  of  opinion  that  the  charterers  had  performed 
their  duty,  their  part  of  the  contract  under  the 
charter-party,  when  they  had  taken  diligent  and 
proper  steps  to  obtain  the  services  of  the  appliances 
which  were  customarily  used,  and  when,  having 
obtained  the  services  of  those  appliances,  they 
utilised  those  appliances  with  proper  and  business- 
like  despatch.  I  confess,  for  my  own  part,  that  I 
can  see  no  difference  in  principle  between  Postle- 
thtoaite  v.  Freeland  and  this  case.  Now,  there  is 
also  a  Scotch  case,  which  was  decided,  I  think, 
before  the  case  of  Postlethtaaite  v.  Freeland,  to 
which  my  attention  has  been  called.  I  mean  the 
case  of   Wyllie  r.  Harrison  and   Go.  (13  Court 


SesB.  Oas.,  4th  series,  92),  which  was  decided 
in  1885.  I  wiU  first  say  a  word  or  two  about 
that  case,  because  it  appears  to  be  nearly 
on  all  fours  with  the  case  before  the  court 
at  present.  In  that  case  the  cargo,  which  I  think 
was  a  cargo  of  iron,  was  to  be  discharged  as  fast 
as  the  steamer  could  deliver  after  being  berthed 
as  customary.  The  custom  of  the  port  there  was 
to  deliver  by  steam  cranes  into  waggons  brought 
alongside,  and  a  further  custom  was  that  no  pig- 
iron  should  be  put  upon  the  quay.  One  of  the 
railway  companies  failed  to  supply  sufficient 
trucks  or  waggons  and  thereby  delay  was  caused. 
It  was  held  by  the  court  that  for  such  delay  the 
charterers  were  not  liable,  and  I  will  read  one  or 
two    passages    in    the    judgment    to    show  the 

f  rounds  on  which  the  judgment  proceeded.  The 
lOrd  Justice-Clerk  said,  at  the  beginning  of  his 
judgment :  "  Under  it  (the  charter-party)  the 
cargo  was  to  be  delivered  as  customary — that  is, 
subject  to  the  custom  of  the  port.  Now,  from  the 
nature  of  the  cargo  and  the  plan  of  delivery,  the 
goods  could  not  oe  delivered  except  into  trucks. 
Under  the  general  rules  regulating  maritime  car- 
riage the  charterer  is  responsible  for  the  goods  to  be 
conveyed  until  loading  is  complete.  After  loading 
is  complete,  and  till  the  vessel  arrives  at  its  desti- 
nation, the  otmers  are  responsible.  When  the 
vessel  has  arrived,  the  duty  of  taking  delivery  is 
on  the  charterer.  But,  when  delivery  is  to  be 
taken  at  a  ^rt  subject  to  regulations  not  in  the 
power  of  either  charterers  or  owners,  there  may 
occur  difficulties,  and  there  may  be  entailed 
delay  for  which  neither  party  is  responsible  to  the 
other.  They  both  contracted  subject  to  the  regu- 
lations of  the  port  of  discharge."  In  my  opinion, 
every  word  of  that  sentence  applies  to  the  par- 
oular  circumstances  of  this  case.  He  then  goes 
on  to  say  :  "  Now,  one  of  the  rules  of  the  port  of 
discharge  selected,  Glasgow  Oeneral  Terminus, 
was  that  no  cargo  should  be  laid  down  on  the 
quay,  but  that  all  cai^  should  be  delivered  into 
trucks.  That  being  so,  and  there  being  no  trucks 
available,  or  not  sufficient  trucks  available,  I 
think  a  delay  occurred  for  which  neither  party 
was  responsible  to  the  other."  Now,  it  is  to  be 
observed  that  the  Lord  Justice-Clerk  there  relies 
upon  the  words  in  the  charter-party,  "  as  cus- 
tomary." When  I  look  at  Lord  loung's  judg- 
ment,! cannot  help  seeing  that  his  decision  would 
have  been  the  same  if  the  words  "  as  customary  " 
had  not  been  there ;  for  he  says :  "  The  charter- 
party  happens  to  add  'as  customary,'  but  the 
addition  is  a  superfluity,  for,  unless  the  contrary 
is  expressed,  'as  customary'  is  implied."  That  is 
to  say,  he  takes  the  view  which  apparently  many 
English  judges  have  taken,  that  these  words  "  as 
customarv  "  are  to  be  implied,  and  ought  to  have 
been  impUed  in  the  case  of  Wright  v.  New  Zealand 
Shipping  Company  {ubi  sup.).  He  says  farther : 
"  Deuvery  into  trucks  famished  by  the  railway 
companies  and  brought  to  the  ship  s  side  was  by 
the  custom  of  the  place  the  recogmsed  method  of 
delivery.  The  trucks,  we  must  take  it,  were  only 
thoee  of  the  railway  companies,  and  ail  that  the 
charterers  could  do  was,  as  the  sheriff  says, '  to 
give  notice  that  trucks  were  wanted,  and,  then  if 
necessary,  hurry  and  stir  np  the  railway  com- 
panies to  provide  them.'  This  the  sheriff  and  I 
think  they  did — that  is,  they  have  committed  no 
breach  of  their  duty  to  take  delivery  as  fast  as  it 
could  be  taken  at  that  place."    Now  I  say,  having 
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r^>ard  to  these  aatborities,  that  the  whole  obliga- 
tion in  this  case  npon  the  charterer  is  to  do  his 
best  to  procure  the  appl ianoes  that  are  customarily 
used  at  this  port  for  the  purpotie  of  discharging 
such  vesEcls.  I  say  that  the  appliances  used  were, 
in  my  opinion,  the  waggons  of  certain  specified 
railway  companies  and  no  others.  I  find  as  a  fact 
that  they  did  use  their  beat  exertions  to  get  the 
services  of  those  appliances.  Their  contractual 
obligation,  however,  goes  farther  than  the  mere 
obligation  to  obtain  the  appliances  ;  it  g^oes  thus 
far,  that,  having  obtained  them,  they  must  nse 
them  with  proper  dispatch.  I  find  as  a  fact  in  this 
case  that  they  did  use  them  with  proper  dispatch, 
and  I  think,  onder  these  oircomstanoes,  on  this 
part  of  the  case  my  judgment  must  be  for  tbe 
defendants.  I  think  I  ought  to  add  to  what  I  have 
been  saying  that,  in  my  opinion,  the  view  I  take  of 
this  case  is  amply  supported  by  the  observations 
of  Lord  Selborne  in  the  case  of  Pottlethtoaiie  y. 
Freeland  {vhi  sup ).  I  do  not  need  to  read  it 
because  the  observations  have  been  already  read 
in  the  course  of  the  argument*. 

Judgment  for  the  defendants. 

The  plaintiffs  appealed. 

Joseph  Walton,  Q.C.  and  D.  C.  Leek  for  the 
appellants. — The  learned  judge  at  the  trial  was 
wrong  in  holding  that  the  only  obligation  of  the 
defendants  was  to  procure  the  discharge  within 
a  reasonable  time  under  tbe  existing  circum- 
stances. There  was  an  absolute  duty  upon  the 
owners  of  tbe  cargo  to  be  prepared  to  receive 
the  cargo.  They  were  bound  to  have  ready 
a  sufficient  supply  of  waggons  to  receive  the 
cargo  without  any  delay.  They  were  bound 
to  disoharge  with  all  dispatch  with  the  custo- 
mary applianoes  ot  the  port.  Warcons  were 
not  appliances  of  the  port,  but  only  a  mode 
of  carrying  away  the  cargo  when  discharged,  and 
failure  to  procure  waggons  cannot  be  any  excuse 
for  delay.  Though  the  charterer  may  l>a  bound 
only  to  use  reason^le  care  and  diligence  in  effect- 
ing the  actual  discharge  of  the  cargo,  he  is 
absolutely  bound  to  have  ready,  when  the  vessel 
arrives  in  port,  all  the  appliances  for  discharge 
that  can  be  used  at  the  port,  and  all  the  men 
necessary  to  effect  the  discharge.  There  was 
no  limit  to  the  number  of  railway  waggons 
which  could  be  brought  to  the  dock,  and  the 
cargo  owners  were  bound  to  procure  a  sufScient 
number : 

Wright  v.  Nero  Zealand  Bhipping  Company,  40 

L.  T.  Bep.  413 ;  4  Ex.  Div.  165  ; 
Good  T.  Jtaacs,  67  L.  T.  Bep.  450  ;  (1892)  2  Q.  B. 

555; 
Tharsis  Svlphur  and  Copper   Company  v.  Morel 

Broihen  and  Co.,  65   L.  T.   Bep.   659;  (1891) 

2  Q.  B.  647. 

The  case  of  Pottlethwaile  v  Freeland  (42  L.  T. 
Bep.  845 ;  5  App.  Gas.  599),  npon  which  the 
defendants  rely,  was  a  case  of  the  same  kind  as 
tiiose  cases  where  there  are  applianoes  belonging 
to  a  quay  or  port  which  have  to  be  used  for  un- 
loading, and  must  be  taken  in  turn  by  vessels 
discharging.  The  waggons  in  the  present  case 
were  not  appliances  of  that  kind ;  they  could  be 
procured  from  anywhere. 

Bufus  Isaacs,  Q.C.  and  Bailhache  for  the 
respondents.  —  The  judgment  of  Bigham,  J. 
was    correct       There    are    several   anthoritaieB 


which  are  absolutely  in  point  in  favour  of  tbe 
respondents : 

WylUe  T.  Harrison,  13  CL  Sera.  Caa.  4th  eeriss,  92  ; 
Good  T.  Iiaact,  67  L.  T.  Bep.  450 ;  (1892)  2  Q  U. 

555: 
Castlegate  Steamship   Company  v.    Demptey,  66 
li.  T.  Bep.  742 ;  (1892)  1  Q.  B.  854. 

Those  cases  show  that,  where  no  time  is  fixed  for 
the  dischai-ge  of  a  ship,  the  cUschaige  must  be 
within  a  reasonable  time  having  regard  to  the 
existing  circumstances,  and  that  the  cargo  otmer 
is  not  liable  for  delay  if  he  has  done  his  best  to 
get  the  vMsel  discharged  in  the  customary  manner 
under  the  existing  circumstances.  That  principle 
is  laid  down  in  other  cases : 

Postlelhreaite  r.  Freeland,  42  L.  T.  Bep.  B4S ;  5 
App.  Cas.  589 ; 

Ford  V.  CotesuMrth,  23  L.  T.  Bap.  165 ;  L.  Bep. 
4Q.  B.  127;  5Q.B.  5M; 

Biek  r.  Raymond  and  Beid,  68  L.  T.  Bep.  175; 
(1893) A.  C.  22. 
In  the  present  case  the  customary  method  of  dis- 
charge was  into  railway  waggons,  and  the  learned 
judge  has  found  as  a  fact  wat  the  defendants  did 
their  best  to  procure  a  sufficient  supply  of  waggons 
and  used  the  waggons  when  obtained  with  proper 
dispatoh,  and  that  they  were  not  negligent  The 
derendants,  therefore,  fulfilled  the  obligation 
which  was  npon  them  to  discharge  in  a  reasonable 
time  in  the  customary  manner. 
Joseph  Walton,  Q.G.,  in  reply,  referred  to 

Krmue  v.  Dryman  and  Co.,  18  Ct  Sees.  Cm.,  4th 


■eriea,  1110. 


Cur.  adv.  vult. 


Aug.  2. — ^The  following  judgments  were  read : — 

Smith,  L.J. — ^Tbis  is  an  action  by  shipowners 
against  the  receivers  of  cargo  under  a  bill  of 
lading  for  demurrage  or  damages  for  detention — 
it  matters  not  which  it  is  called— of  the  plaintiffs' 
ship  at  Gardiff,  which  was  the  port  of  discharge, 
the  allegation  being  that  the  ship  was  detained 
by  the  defendants  in  unloading  for  forty-five 
instead  of  twenty-three  working  days,  and  the 
plaintiffs  cltum  for  this  the  sum  of  382^  The 
real  question  is,  What  is  the  contract  the  plain- 
tiffs have  with  the  defendants  as  to  the  discharge 
by  them  of  the  plaintiffs'  ship  P  By  the  terms  of 
the  charter-party,  which  were  incorporated  into 
tbe  bills  of  lading  and  by  which  the  defendants 
are  bound,  the  cargo  was  "  to  be  discharged  with 
all  despatch  as  customary."  It  will  be  noticed 
that  the  plaintifCs  have  taken  no  contract  from 
the  defendants,  as  they  might  have  done  if  they 
had  desired  to  do  bo,  that  the  cargo  should  lie 
discharged  in  any  fixed  period  of  time,  in  which 
case  beyond  question  the  obligation  to  discharge 
undertaken  by  the  cargo  owners  would  have  been 
absolute,  and  no  matter  what  unforeseen  circum- 
stances might  have  arisen  or  how  diligent  they 
might  have  been  in  their  endeavours  to  discharge 
the  ship  within  the  contracted  time,  if  they  did 
not  do  so,  they  would  have  broken  their  contiuct 
and  must  have  paid  damages  to  the  shipowners 
for  the  breach.  Bat  this  is  not  the  contract 
which  the  plaintiffs  have  taken  from  the  defen- 
dants, for  the  only  contract,  as  before  stated,  is 
that  the  cargo  should  be  "  discharged  with  all 
dispatch  as  customary."  I  think  it  is  important 
to  state  at  the  outset  the  findings  of  my  brother 
Bigham,  for,  considering  the  arguments  addressed 
to  OB  on  behalf  of  the  appellant  shipowners,  the 
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findings  ore  very  important  in  this  case.  The 
learned  judge  finds  that  the  role  or  costom  of  the 
port  of  Cardiff,  as  applicable  to  the  plaintiffs' 
ship,  was  that  the  cargo  was  to  be  delivered  into 
waggons  (railway  waggons]  and  in  no  other  way ; 
that  the  appliances  customarily  used  at  the  port 
ot  Cardiff  were  the  waggons  of  certain  specified 
railway  companies  and  no  others ;  that  the  defen- 
dants were  not  personally  gailty  of  any  negli- 
eenoe  at  all  in  taking  discharge  of  the  cargo,  and 
that  they  did  their  best  to  get  the  appliances 
which  weie  available  at  the  port  at  the  time,  and 
which  were  customarily  used  for  the  purpose  of 
discharging  Teasels ;  that  when  the  plaintiffs'  ship 
arrived  there  was  a  great  stress  of  work,  and 
difficulties  had  to  be  contended  with,  and  that  it 
was  a  record  month,  and  that  the  defendants  did 
their  best  to  deal  with  the  difBculties,  and  took 
delivery  of  the  cargo  as  quickly  as  it  was  prac- 
tical for  them  to  do.  The  finings  were  really 
not  contested  before  us,  and  there  is  evidence  to 
support  them.  Now,  these  being  the  facts  as 
found  by  the  learned  judge,  the  question  arises. 
Have  the  plaintiffs  proved  that  the  defendants 
have  broken  their  contract  with  the  plaintiff  that 
the  cargo  should  be  discharged  with  all  dispatch 
as  customary  P  That  the  plaintifls  have  no  abso- 
lute contract  with  the  defendants  that  the  latter 
wiU  discharge  the  plaintiffs'  ship  in  any  given 
time  is  clear,  nor  have  they,  in  my  judgment,  an 
absolute  contract  that^the  defencbats  will  have 
railway  waggons  down  upon  the  quay  ready  to  take 
delivery  of  the  cargo  at  Cardiff,  which  is  the  only 
way  delivery  can  there  be  taken,  for,  as  Lord 
Blackburn  says  in  the  House  of  Lords  in  Pottle- 
tkwaite  v.  FreeUmd  (42  L.  T.  Bep.  845 ;  5  App. 
Gas.  599,  620) :  "  If  the  obtaining  of  lighters  or 
other  customary  appliances  for  the  discharge  of  a 
ship  on  its  azrival  was,  like  the  procuring  of  a  cargo 
for  loading  the  ship,  a  matter  which  fell  entirely 
on  the  merchant,  so  that  he  might  choose  his  own 
mode  of  fulfilling  it,  I  am  not  prepared  to  say 
that  on  the  same  principle  he  ought  not  to  be  held 
to  ondertake,  without  qualification,  to  provide 
those  appliances.  .  .  .  But  I  do  not  thhik 
that  tiie  undertaking  to  supply  lighters  or  other 
appliances  to  assist  in  dischiai^ing  the  ship  does 
fall  within  the  same  principle  as  the  undertaking 
to  supply  a  cargo."  This  appears  to  me  to  meet 
the  last  suggestion  made  in  the  reply  of  Mr. 
Joseph  Walton  that  there  was  an  absolute  duty 
on  the  goods  owner  to  prepare  himself  to  take  the 
cargo.  In  my  judgment  his  duty  is  not  absolute, 
but  to  do  his  beat.  Kow,  the  contract  which  the 
plaintiffs  have  in  this  case  with  the  defendants  for 
the  discharge  of  the  cargo,  as  will  be  seen  from 
the  latest  authority  upon  the  subject  in  tiie  House 
of  Lords — no  fixed  time  being  stipulated  for  the 
discharge — is  that  the  defendants  will  discharge 
the  cargo  within  a  reasonable  time  under  existing 
circumstances,  or,  in  other  words,  with  all  due 
dil^ence  having  regard  to  all  the  existing  circum- 
stances, and  in  my  opinion  there  is  no  limit  as  to 
what  are  existing  circumstances,  as  argued  by 
Mr.  Joseph  Walton — namely,  the  limit  of  the  user 
of  the  port  appliances.  The  case  to  which  I 
allude  is  that  of  Hick  v.  Baymond  and  Beid  in 
the  House  of  Lords  (68  L.  T.  Bep.  175 ;  (1893) 
A  G.  22),  and,  when  what  is  therein  laid  down  is 
understood,  it  wiU  be  seen  that  the  defendants' 
contract  is  what  I  have  said  it  is.  In  Hick  v. 
Baymond  and  Beid  {ubi  $v^.)  the  terms  of  the 


contract  were  that  the  cargo  was  to  be  delivered 
at  the  port  of  London,  and  that  it  was  to  be 
applied  for  wiihin  twenty-four  hours  of  the  ship's 
arrival,  but  no  time  was  specified  within  which 
the  discharge  of  the  cargo  was  to  be  completed. 
It  was  held  by  the  House  of  Lords,  in  a  con- 
sidered judgment,  that  when  a  bill  of  lading  is 
silent  as  to  the  time  within  which  the  consignee 
is  to  discharge  the  cargo,  his  obligation  is  to 
discharge  it  within  a  reasonable  time,  and  that  he 
performs  his  obligation  if  he  discharges  the  cargo 
within  a  time  which  is  reasonable  under  the 
existing  circumstances,  assuming  those  circum- 
stances, so  far  as  they  involve  delay,  are  not 
caused  or  contributed  to  by  him.  Lord  Herschell, 
then  Lord  ChanceUor,  in  his  judgment  in  that 
case,  in  clear  and  unambiguous  language  states 
the  law  applicable  to  a  bill  of  lading  which  con- 
tains no  &ed  time  for  unloading.  I  am  myself 
inclined  to  think  that  it  matters  not  in  this  case 
whether  the  words  "  as  customary  "  are  in  the 
contract  or  not,  for  if  not  they  woiud  be  implied. 
The  Lord  Chancellor  (L6rd  Herschell)  said  (at 
p.  28)  that  the  bills  of  lading  in  that  case  con- 
tained no  stipulation  that  the  discharge  should  be 
effected  in  a  particular  number  of  days,  "  and 
therefore  in  accordance  with  ordinary  and  well- 
known  principles  the  obligation  of  the  respoa- 
dents  was  that  they  should  take  discharge  of  the 
cargo  within  a  reasonable  time.  The  question  is. 
Has  the  appellant  (the  shipowner)  proved  that 
this  reasonable  time  has  been  exceeded  P  This 
depends  upon  what  circumstances  may  be  taken 
into  oonsi^ration  in  determining  whether  more 
than  a  reasonable  time  was  occupied."  Lord 
Herschell  then  states  the  rival  contentions  of  the 
shipowner  and  cargo  owner,  the  shipowner 
contending  that  the  cargo  owner  was  liable 
if  the  discharge  of  the  vessel  was  delayed 
beyond  the  time  required  to  discharge  her 
under  ordinary  circumstances,  the  cargo  owner,  on 
the  other  hand,  contending  that  he  was  not  liable 
if  he  only  occupied  the  necess»y  time  under 
existing  circumstances.  Lord  Herschell  then 
continued — and  here  is  the  principle  to  be  applied 
to  the  present  case—"  The  onlv  sound  principle 
is  that  the  '  reasonable  time '  should  depend  on 
the  circumstances  which  actually  exist.  U  the 
cargo  has  been  taken  with  all  reasonable  dispatch 
un&r  those  circumstances,  I  think  the  obligation 
of  the  consignee  has  been  fulfilled.  When  I  say 
the  circumstances  which  actually  exist,  I,  of 
course,  in^ly  that  those  circumstances,  in  so  far 
as  they  involve  delay,  have  not  been  caused  or 
contributed  to  by  the  consignee."  It  will  be  seen. 
Lord  Herschell  says,  that  reasonable  time  should 
depend  on  the  circumstances  which  actually 
exist.  What  circumstances  ?  Why,  all  the  cir- 
cumstances which  have  relation  to  the  discharge 
of  the  cargo.  The  judgment  of  Iiord  Watson, 
though  shorter,  in  no  way  differs  from  that  of  the 
Lord  Chancellor,  and  Lord  Ashbourne's  judg- 
ment is  valuable  for  bringing  together  prior 
decisions,  especially  that  of  Blackburn,  J.  in  Ford 
V.  Cotetworth  (23  L.  T.  Bep.  165 ;  L.  Bep.  4  Q.  B. 
127 ;  5  Q.  B.  544),  in  which  that  learned  judge 
held  that  reasonable  time  must  be  a  reasonable 
time  under  the  circumstances,  and  the  judgment 
of  Lord  Selborne,  when  Lord  Chancellor,  in 
PotOethwaite  v.iVee?and(42L.T.Bep.845;  5  App. 
Cas.  599,  608),  which  was  delivered  some  twelve 
years  before  Lord  Herschell  delivered  his  judg- 
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ment  in  Hick  v.  Raymond  and  Beid,  above 
referred.,  to.  Lord  Selbome  said  the  same  aa 
Lord  Herschell  aabseqnently  said,  thongh  in 
different  lanfrua;^.  He  said:  "There  is  no  doabt 
that  the  duty  of  providing,  and  making  proper 
nee  of,  sufficient  means  for  the  discharge  of  cargo, 
when  a  ship  which  has  been  chartered  arrives  at 
its  destination  and  .is  ready  to  discharge,  liee 
(generally)  upon  the  charterer.  If,  by  the  terms 
of  the  charts-party,  be  has  agreed  to  discharge 
it  within  a  fixed'  period  of  time,  that  ia  an  abso- 
lute and  unconditional  engagement,  for  the  non- 
performance of  which  he  ia  answerable,  whatever 
may  be  the  nature  of  the  impediments  which 
prevent  him  from  performing  it,  and  which  cause 
the  ship  to  be  detained  in  his  service  beyond  the 
time  stipulated.  If,  on  the  other  hand,  there  be 
no  fixed  time,  the  law  implies  an  agreement  on 
his  part  to  discharge  the  cargo  within  a  reason- 
able time — ^that  is,  aa  was  said  by  Blackburn,  J. 
in  J^ord  V.  Cotetiuorth, '  a  reasonable  time  under 
the  circumstances.'  Difficult  questions  may  some- 
times arise  as  to  the  circumstances  which  ought 
to  be  taken  into  consideration  in  determining 
what  time  is  reasonable.  If  (as  in  the  present 
case)  an  obligation,  indefinite  as  to  time,  is  quali- 
fied or  partially  defined  by  express  or  implied 
reference  to  the  custom  or  practice  of  a  particular 
port,  every  impediment  arising  from  or  out  of 
that  custom  or  practice,  which  the  charterer 
could  not  have  overcome  bv  the  use  of  any  reason- 
able diligence,  ought,  I  think,  to  be  taken  into 
consideration."  These  judgments  of  two  Lord 
Chancellors  in  the  House  of  Lords  on  the  point  I 
have  now  to  consider,  coupled  with  the  facts 
|onnd  by  the  learned  judge  in  this  case,  to  my 
mind  are  amply  sufficient  to  show  that  the  judg- 
ment of  Bigham,  J.  is  correct,  and  cover  all  the 
points  taken  by  Mr.  Joseph  Walton  in  argument. 
It  appears  to  me  simply  waste  of  time  to  discuss 
In  detail  other  authorities  cited  in  argument,  such 
.as  Good  and  Co.  v.  Isaact  (67  L.  T.  Rep.  450; 
(1892)  2  Q.  B.  555),  Castlegate  Steamship  Company 
v.  Dematey  (66  L.  T.  Rep.  7*2 ;  (1892)  1  Q.  B.  854), 
and  Wyllie  v.  Harri$on  (13  Ct.  Sese.  Cas.  4th 
series,  92),  which  are  all  consistent  with  the 
judgments  in  Poatlethwaite  v.  Freeland  and  in  Hiek 
T.  Raymond  and  Reid  (68  L.  T.  Rep.  175;  (1893) 
A.  0.  22) ;  and,  with  the  exception  of  Wright  v. 
Neio  Zealand  Shipping  Company  (40  L.  T.  Bep. 
413;  4  Ex.  Div.  165),  decided  in  1879,  before 
JPostlethwaite  v.  Freeland  in  the  House  of  Lords, 
there  is  not  a  single  case  in  this  country  in  the 
plaintiffs'  favour.  As  regardii  the  case  of  Wright 
V.  .Yew  Zealand  Shipping  Company  (uhi  sup), 
in  my  judgment  it  is  not  now  law,  dissented 
from  and  mscussed  as  it  has  been  on  different 
occasions,  and  especially  by  Lord  Blackburn  in 
'Poatlethwaite  v.  Freeland  (ubi  sup.),  and  incon- 
sistent, aa  it  ia,  with  the  two  cases  m  the  House  of 
Lorda.  If,  however,  the  caae  of  Wright  v.  New 
Zealand  Shipping  Company  is  to  be  upheld  upon 
the  ground  suggested  by  Lord  Herachell  in  Mick 
V.  Raymond  and  Reid  [6S  L.  T.  Hep.  175 ;  (1893) 
A.  C.  22,  32) — viz.,  that  it  was  not  shown  in  that 
case  that  the  cargo  owner  could  not  by  reasonable 
precautiona  or  exertiona  have  procured  the  neces- 
sary lighten  elsewhere  or  earlier,  and  so  have 
avoided  the  delay  which  took  place— then,  if  that 
be  the  ground  of  the  decision,  the  case  is  not 
hostile  to  the  defendants,  for  the  findings  in  this 
case  are  that  they  had  taken  all  reasonable  pre- 


cautions and  exertions  and  done  their  best  as  re- 
gards the  discharge  of  the  carvo,  and  the  case  has 
therafore  no  application  to  the  present.  In  my 
opinion  the  present  case  upon  the  facta  found  is 
amply  covered  by  the  highest  authority,  and  all 
Mr.  Joseph  Walton's  points  are  equally  covered. 
This  appeal  must  be  dismissed. 

WiLUAMS,  L.J.^I  agree.  The  learned  judge 
has  found  such  facts  in  this  case  as  to  put  the 
charterers  out  of  court,  whether  or  not  one  treats 
Wright  v.  New  Zealand  Shipping  Company  (ubi 
sup.),  and  the  law  as  laid  down  by  Bramwell, 
Cotton,  and  Thesiger,  L.J  J.,  as  overruled  by  the 
House  of  Lords  and  the  judgments  in  the  Honaa 
of  Lords  to  which  my  brethren  have  referred.  I 
think  I  should  have  arrived  at  the  conclusion  ia 
fact  in  this  case,  taking  all  the  evidence  as  to  the 
practice  of  the  port  of  Cardiff,  that  the  defen- 
dants took  upon  themselves  to  snpply  all  the 
appliances  onunarily  required  for  the  discharge  of 
a  ship  in  that  port,  including,  therefore,  trucks. 
I  see  nothing  in  the  evidenca  to  show  that  the 
dischai^iog  at  Cardiff  was  to  be  into  appliances 
to  be  provided  or  determined  by  the  port  It  is 
true  that  the  discharge  was  to  be  into  railway 
tracks,  but  there  is  nothing  to  show  that  the 
defendante  might  not  have  provided  trucks  from 
any  source  they  chose  and  used  the  railway  to 
introduce  their  tracks  on  the  quay  to  take 
discharge,  or  that  the  railway  was  blocked.  But 
for  the  finding  of  the  learned  judge,  I  should  have 
thought  there  was  an  obligation  on  the  defendants 
to  provide  the  trucks  and  have  them  ready,  and 
that  this  obligation  was  not  affected  by  the  tacb 
that  no  time  was  fixed  by  contract  tor  taking 
delivery. 

RoMEB,  L.J. — The  first  question  we  have  to 
consider  is  as  to  the  meaning  of  the  not 
uncommon  provision  in  a  charter-party  as  to  the 
ship  being  discharged  "with  all  despatoh  as 
customary."  I  think  it  ia  now  aettled  that  auoh 
a  provision  meana  that  the  discharge  shall  take 
place  with  all  reasonable  despatoh,  and  that  in 
considering  what  ia  reasonable  you  must  have 
regard,  not  to  a  hypothetical  state  of  things  (that 
is,  to  what  would  DC  reasonable  in  an  ordinary 
state  of  circumstances),  but  to  the  actual  state  of 
things  at  the  time  ot  the  discharge,  and  in  par- 
ticular to  the  customs  of  the  port  of  discharge. 
So  that  a  charterer  is  not  liable  for  delay,  if  he 
has  (under  the  circumatancea)  uaed  all  reasonable 
diligence  in  procuring  the  diacbarge,  and,  in  con- 
sidering what  ia  reasonable  diligence,  you  must 
have  regard  (infer  alia)  to  the  appliances  for 
discharge  customary  at  the  port.  That  principle, 
to  my  mind,  ia  established  finally  by  PosUethwaite 
V.  Freeland  {ubi  sup.).  Before  that  case  some 
doubt  existed  on  the  subject,  chiefly  by  reason  of 
some  observations  which  had  been  made  by  Bram- 
well and  Cotton,  L.JJ.  in  Wright  v.  New  Zealand 
Shipping  Company  (ubi  sup.),  and  which  had 
been  dissented  from  by  Lord  Herschell.  But 
that  the  principle  I  have  mentioned  was  estab- 
Uahed  by  PostUthwaite  v.  Freeland  (ubi  sup.)  ia,  I 
think,  clear  from  the  addresses  of  the  noble  Lords 
in  that  case  and  especially  from  the  observations 
of  Lord  Selbome  and  of  Lord  Blackbom,  and  in 
particular  the  remarks  of  Lord  Blackburn  as  to 
the  distinction  between  the  obligation  of  loading 
and  the  obligation  of  discharging  the  ship.  This 
view  ot  Postlethwaite  v.  Freeland  (ubi  sup.)  has 
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been  generally  adopted,  as,  for  example,  by  tbe 
jndges  who  decided  Castlegate  Steamship  Com- 
panyy.  Demptey  {uhi  sup.)  in  the  Court  of  Appeal, 
and  by  those  who  decided  WyUie  t.  Harrison.  I 
think  we  ought  to  follow  PostUthwaite  v.  Free- 
land  (ubi  sup.)  in  this  case,  for  I  do  not  think  this 
case  can  be  distinguished  in  principle,  having 
regard  to  Bigham,  J.'s  findings  of  tact,  which 
appeartometobesupportedbyuieeTidence.  From 
these  findings  it  is  clear  that,  by  the  custom  of 
the  port,  the  discharge  of  the  ship  could  only  be 
into  wagKons  to  be  supplied  by  the  railway  com- 
panies who  had  access  to  the  CardifE  Docks,  and, 
further,  that,  though  they  used  all  reasonable 
diligence,  the  charterers  could  not  get  waggons  to 
leceire  the  discharge  according  to  the  custom, 
so  that  the  delay  was  not  caused  by  any  default 
on  their  part.  It  follows  from  the  above  view  of 
the  law,  as  settled  by  the  House  of  Lords,  and  of 
tbe  facts  of  this  case  that  the  present  appeal 
must,  in  my  opinion,  be  dismissed.  But,  Msore 
parting  with  the  case,  I  desire  to  say  something 
with  reference  to  an  ingenious  argument  of  Mr. 
Joseph  Walton.  He  suggests  the  following  view 
with  regard  to  the  law  as  laid  down  in  Postle- 
thwaite  ▼.  Freeland  [vM  sup.),  that,  though  the 
charterer  is  only  bound  to  use  reasonable  care  and 
diligence  in  effecting  the  actual  discharge  of  the 
ship,  he  is  still  absolutely  bound  to  have  ready  at 
tbe  moment  the  ship  arrives  in  port  all  the  appli- 
ances for  discharge,  such  as  lighters,  that  can  be 
used  at  the  port,  and  all  the  men  necessary  to 
efEeot  the  discharge.  I  cannot  find  any  judgment 
supporting  snch  a  view  of  the  law,  or  drawing  a 
distinction  between  the  duty  of  a  charterer  in 
regard  to  circumstances  up  to  the  time  the  dis- 
dmrge  b^ns  and  his  duty  in  respect  to  the 
actuu  discbarge  after  it  has  commenced.  It  does 
not  appear  to  me  reasonable  to  make  snch  a  dis- 
tinction. To  use  an  example,  I  cannot  see  on 
prindple  why  a  charterer  should  not  be  liable  if 
he  uses  reasonable  care  and  diligence  in  keeping 
his  men  to  work  after  tbe  discharge  has  begun, 
and  yet  should  be  liable  for  not  getting  his  men 
tc^ther  ready  for  discharge  though  he  has  used 
all  reasonable  care  and  diligence  to  procure  them. 
Such  a  distinction  appears  to  me  an  unjustifiable 
refinement  of  the  mw  as  laid  down  in  Postie- 
thwaite  v.  Freeland  (ubi  sup.),  and  one  not  sup- 
ported by  any  observation  of  any  of  the  noble 
Lords  who  decided  that  case,  or  hj  any  clear 
expression  of  opinion  of  any  judge  m  any  other 

«=*««■  Appeal  dismissed. 

Solicitors  for  the  appellants,  Lawless  and  Co. 
Solicitors  for  the  respondents,  Biddell,  Vaixey, 
and  Smith,  for  Wheatley,  Cardiff. 


Aug.  3  and  4. 

(Before  the  Lobd  Chancellob  (Halsbnry), 

Smith  and  Wiluams,  L.JJ.) 

Fobbbstt  and  Sok  Limited  v.  Abamayo.  (a) 

APPEAL   FBOH   THE     QUEBN'S     BENCH    DIVISION. 

Contract — Contract  to  make  and  deliver  chattel  by 
certain  date— Buyer  to  provide  ship  to  receive — 
Concurrent  obligations — Delay  in  making  chattel 
—Obligation  of  buyer  to  provide  ship. 

The  plaintiffs  agreed  to  construct  and  deliver,  f.o.b. 
(«)  Beported  by  J.  H.  'Willuhs,  Esq.,  BuTlater-at-Lnw. 


at  the  port  of  London,  for  the  defendants  a  steam 
launch  by  a  fixed  date.  The  launch  was  not  in 
fact  ready  to  be  delivered  until  three  months 
after  the  agreed  date,  but  the  defendants  did  not 
during  that  time  notify  to  the  plaintiffs  thai 
there  was  any  vessel  at  the  port  of  London  on 
board  of  which  they  required  the  launch  to  be 
delivered. 
Seld  {affirming  the  judgment  of  Buchnill,  J.),  that, 
as  the  defendants  were  not  ready  and  willing  to 
take  delivery  before  the  plaintiffs  were  ready  and 
willing  to  deliver,  the  defendants  were  not 
entitled  to  deduct  from  the  price  the  agreed 
damages  for  delay  in  delivery. 

This  was  an  appeal  by  the  defendants  from  tbe 
judgment  of  Bucknill,  J.  at  the  trial  of  the  action 
without  a  jury. 

The  plaintifEs  brought  this  action  to  recover 
from  tne  defendants  the  sum  of  976Z.,  being  the 
balance  of  the  contract  price  and  extras  in  respect 
of  tiie  construction  of  a  steam  launch. 

By  a  contract,  dated  the  7th  Sept  1898, 
between  the  plaintifEs  and  the  defendants  it  was 
agreed  that  the  plaintiffs  should  construct,  and 
deliver  f.o.b.  at  the  port  of  London,  within  four 
months,  a  steam  launch  which  was  intended  for 
the  Bolivian  Government. 

It  was  agreed  that  for  any  delay  in  delivery  of 
the  launch  the  defendants  should  be  at  liberty  to 
deduct  from  the  price,  a&  liquidated  damages,  the 
sum  of  bl.  a  day. 

The  vessel  on  board  of  which  tbe  launch  was  to 
be  delivered  at  the  port  of  London  was  to  be 
found  by  the  defendants. 

The  launch  was  not  in  fact  completed  and  ready 
for  delivery,  and  was  not  delivered,  until  April 
1899. 

On  the  12th  Dec.  1898  the  defendants  wrote 
saying  that  they  wished  tbe  launch  to  be  shipped 
by  a  steamer  leaving  Liverpool  on  the  29th  Deo. 
and  Hamburg  on  tne  6th  Jan. ;  and  they  sub- 
sequently intimated  that  unless  the  launch 
could  go  by  that  steamer,  there  would  not  be  a 
steamer  upon  which  she  could  be  shipped  until 
April. 

The  defendants  were  informed  that  the  launch 
would  not  be  completed  in  time  to  be  delivered  on 
board  the  steamer  leaving  on  the  29th  Dec. 

In  March  tbe  defendants  wrote  saying  they 
would  require  tbe  launch  to  be  deliverea  on  board 
the  steamer  sailing  from  London  on  the  17tb 
April. 

There  was  no  vessel  sailing  from  the  port  of 
London,  upon  which  the  launch  could  have  been 
delivered  by  the  plaintifEe,  eiccept  the  one  sailing 
upon  the  I7th  April.  The  defendants  did  not 
name  any  vessel  to  the  plaiutifEs,  except  that 
which  sailed  from  Livei-pool  on  the  29th  Dec., 
before  the  one  which  sailed  from  London  on  the 
17th  April,  upon  which  the  launch  was  in  fact 
deliverea. 

The  plaintiffs  claimed  to  be  paid  a  sum  of  976Z. 
for  the  balance  of  the  contract  price  and  for 
extras.  The  defendants  claimed  to  deduct  the 
sum  of  500Z.  for  one  hundred  days  delay  in  de- " 
livering  the  launch,  and  paid  the  balance  of  476i. 
into  court. 

Tbe  action  was  tried  before  Bucknill,  J.  with- 
out a  jury. 

T.  TerreU,  Q.C.  and  H.  Tindal  Atkinson  for  the 
plaintiffs. 
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A.  T.  Lawrmice,  Q.O.  aad  C.  C.  Seott  for  the 
defendants. 

Jan.  16. — BiTCKNiiiL,  J. — I  do  not  propose  to 
give  a  long  judgment,  and  it  will  be  understood 
that  I  purposely  omit  to  state  fully  that  which 
the  pleadings  set  out  in  the  case  because  sub- 
stantially the  question  here  is  whether  the  defen- 
dants, Messrs.  Avelino  Aramayo  and  Co.,  are 
entitled  to  deduct  from  the  sum,  which  would 
otherwise  be  agreed  as  owing  by  them  to  the 
plaintiffs,  for  the  reason  that  the  plaintiffs  were 
in  default,  and  were  alone  in  default,  in  the 
delivery  of  this  launch.  Putting  the  story  quite 
shortly,  it  is  this :  A  launch  was  to  be  built  by 
Messrs.  Forresttand  Son  Limited,  the  plaintiffs, for 
a  certain  specified  sum,  I  think  2660{.,  to  which  has 
to  be  added  certain  extras  amounting  to  1172. 16«., 
making  the  amount  payable  to  them  in  the  event 
of  their  having  performed  their  contract  2767Z.  16<., 
of  which  a  sum  of  17912.  has  been  paid  on  account, 
leaving  a  balance  claimed  of  97oZ.  16<.  In  order 
to  be  entitled  to  defend  this  action,  4762. 16«.  was 
paid  into  court,  and  the  question  remains  in 
dispute  whether  the  defendants  are  entitled  to  be 
ciedited  with  5002.  by  way  of  liquidated  damages, 
and  therefore  have  paid  Bu£Scient  In  one  event 
tihey  would  be  entitled,  of  course,  to  my  judgment, 
and  in  the  other  event  they  would  not.  Now,  let 
me  first  of  all  state  as  clearly  as  I  can  that 
which  is  manifest — ^that  is  to  say,  that  this 
launch  in  fact  was  not  ready  to  leave  Wyvenhoe, 
where  Messrs.  Forrestt  cany  on  their  business, 
until  April  1899,  and  she  was  only  finished 
in  just  sufficient  time  for  her  to  be  taken 
round  to  London  and  put  by  them  on  board  a 
ship  provided  by  the  defendants,  which  sailed  on 
the  17th  ApriL  That  is  clear,  and  I  find  that  as 
a  fact,  and  I  need  therefore  say  no  more  about 
that  part  of  the  case,  except  that  such  delay  does 
not  appear  to  me  to  have  been  the  fault  of  Measrs. 
Forrestt  and  Son,  but  through  some  difficulty  and 
teonble  which  they  had  wiui  some  contractors; 
and  for  some  reason  or  another  it  is  a  fact 
that  the  launch  was  not  completed  until  the 
month  of  April,  I  have  not  got  the  contract 
before  me  for  the  moment,  but  I  am  stating  the 
effect  of  it  from  memory.  The  contract  was 
that  this  launch  was  to  be  made,  ec^nipped,  tried, 
completed,  and  delivered  f.o.b.  in  the  port 
of  London.  That  is  clearly  all  that  had  to 
be  done  by  the  plaintiffs;  all  that  was 
their  duty.  The  defendants'  duty  was  to  pro- 
vide a  ship  on  which  this  launch  could  be 
d^vered  f.o.b.,  and  to  pay  the  amount  which 
they  had  contracted  to  pay  for  it.  Now,  it  is  a 
fact,  and  I  find  it  to  be  a  fact,  that  no  available  ship 
was  found  by,  or  could  have  been  found  by,  the 
defendants  to  take  this  launch  except  a  vessel 
which  left  Liverpool  on  or  about  the  29th  Dec. 
1898,  and  left  Hamburg  on  the  6th  of  the  follow- 
ing January.  There  was  no  available  ship  between 
that  ship  and  the  vessel  which  was  to  have  left 
London  on  or  about  the  12th  April,  but  which  in 
point  of  fact  did  not  leave  until  some  week  or 
ten  days  later.  If  this  launch  had  in  point  of 
fact  been  completed,  ready  to  be  delivered  free  on 
board,  there  was  no  means  by  which  the  defen- 
dants could  themselves  have  taken  such  delivery 
as  was  contemplated  between  the  parties.  How 
did  it  arise  P  It  arose  in  this  way  :  On  the  12th 
Dec.  1898  the  defendants,  by  their  manager,  wrote 
to  Sir  Edward  Beed,  whose  positien  was  that  he 


was  the  defendants'  agent  in  the  matter  to  look 
after  the  building  of  this  launch,  and,  in  a  certain 
event,  which  has  not  taken  place,  an  arbitrator  to 
say  between  the  parties  what  was  to  be  x>fud  by 
the  plaintiffs  to  the  defendants,  or  to  deduct  from 
the  contract  price  in  a  certain  event.  That  was 
not  done ;  he  was  the  person  who  might  have  been 
called  upon  to  do  it  if  the  parties  had  chosen  to 
go  to  him  instead  of  coming  here.  That  letter 
was  as  follows :  "  We  are  in  receipt  of  yours  of 
the  9th  inst.,  and  in  reply  beg  to  point  out  that 
this  boat  appears  to  be  very  far  behind,  and  we 
must  ask  yon  to  be  continually  '  at'  the  builders 
and  eneineers  so  as  to  keep  them  up  to  thor 
time.  We  wish  this  boat  to  be  shipped  by  the 
steamer  leaving  Liven>ool  on  the  29th  Dec.  and 
Hamburg  on  the  6th  Jan.  next,  and  if  this  is  not 
done  we  fear  there  will  be  considerable  delay. 
The  name  of  this  boat  is  to  be  Alonzo."  It  is  only 
necessary  to  make  this  observation  on  that  letter, 
that  there  is  nothing  to  show  that  the  defendaid» 
were  aware  at  that  time  that  the  plaintiffs  oould 
not  complete  the  boat  up  to  time.  That  letter 
is  answerttd  by  Sir  Edward  Beed  on  the  13th 
Deo. :  "  I  am  ooliged  by  your  favour  of  yester- 
day. I  do  not  regard  this  launch  as  'very 
far  behind,'  although  the  contractors  have  ex- 
perienced great  difficulty  in  getting  quick  de- 
nvery  of  materials,  especially  in  the  engine 
work,  and  the  very  wet  weather  has  somewhat 
retarded  the  hull  work.  I  have  put  exoej^tional 
pressure  on  them  (both  shipbuUders  and  engmecirs) 
to  keep  to  time.  Am  continuing  the  pressure, 
and  will  do  so  to  the  end.  But  they  will  moat 
certainly  not  be  able  to  finish  the  work  in  time 
for  the  steamer  yon  name,  to  do  which  would 
mean  that  the  boat  must  be  furnished,  tried,  and 
finally  completed  in  nearly  a  fortnight  less  than 
the  contract  time,  which  I  regard  as  an  impossi- 
bility. Working  continuously  da^  and  night  up 
to  Christmas  would  not  accomplish  this,  and  at 
Christmas  time  the  men  will  not  work  for  '  love 
or  money.'  I  note  that  the  boat  is  to  be  named 
Alonzo."  Then,  on  the  14th,  a  letter  came  from 
the  defendants  to  Sir  Edward  Beed:  "We  are 
favoured  by  yours  of  the  13th,  contents  of  whioh 
are  noted.  In  ours  of  the  12th  we  advised  you 
that  the  boat  by  which  we  required  the  launch 
shipped  left  Hamburg  on  the  6tii  Jan.  By 
Messrs.  Forrestt  and  Son's  contract  they  are  to 
have  the  launch  finished  and  delivered  in  the  port 
of  London  four  months  from  the  date  of  aigming 
contract — viz.,  the  7th  Sept. — therefore  the  boat 
should  be  delivered  in  London  on  the  7th  Jan. 
entirely  finished,  trial  trip  and  all  inspection  and 
so  on  over.  We  therefore  do  not  see  that  we  are 
asking  them  to  finish  in  a  fortnight  less  than 
contract  time.  The  shipping  company  advise  us 
that  unless  the  launch  can  go  by  the  boat 
mentioned,  there  wiU  be  no  opportunity  of  ship- 
ping her  until  April  on  account  of  the  boats 
sailing  up  to  that  time  not  having  sufficient  deck 
space ;  this  to  us  is  a  serious  matter."  On  the 
loth  Deo.  Sir  Edward  Beed  writes  again  in  reply : 
"  I  had  not  overlooked  the  possible  alternative  of 
shipping  the  launch  at  Hamburg  on  the  6th  Jan., 
but,  in  view  of  the  immense  difficulties  of  trans- 
port by  rail  and  otherwise  during  the  Christmas 
season  (which  I  think  yoj  will  appreciate),  I 
regarded  and  still  regard  her  completion  before 
Christmas  as  essential  to  her  shipment  either  from 
Liverpool  on  the  29th  inst.  or  from  Hamburg  on 
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the  6th  Jan.,  and  I  do  not  think  my  estimate  of  a 
Bhortenine  of  the  contract  time  by  'nearly  a 
fortnight  an  exaggerated  one  in  either  ease  in 
Tiew  of  the  Christmas  week  diffioultiea."  I  am 
quite  clear  Sir  Edward  Beed  did  not  make  a 
mistake  when  he  used  the  expression  "  a  fortnight 
earlier  than  the  contract  time  "  in  his  first  letter, 
because  he  explains  it  in  his  subsequent  letter  as 
meaning  that  if  the  boat  were  required  by  the 
defenduite  to  be  put  on  board  at  Liverpool  on 
the  29th  Dec.  or  to  be  put  on  board  at  Hamburg 
on  the  6th  Jan.  or  thereabouts,  it  would  mean — 
looking  at  the  dif&culties  of  transport  and  the 
slowness  in  expedition  in  this  country  when  you 
imt  a  thing  on  a  railway,  and  the  uncertainty  of 
its  arriving  at  ite  destination — that  they,  the 
pliuntiffs,  in  order  to  catch  the  boat  at  Liverpool 
or  at  Hamburg  would  have  to  complete,  equip, 
and  try  the  launch  about  a  fortnight  before  the 
contract  time.  So  it  is  quite  clear,  in  my  view, 
that  Sir  Edward  Beed  made  no  mistake  what- 
ever. Those  letters  were  communicated  by  Sir 
Edward  Beed  to  the  plaintiffs.  The  next  impor- 
tant letter  is  tliat  of  the  10th  liaroh  1899  from 
the  defendants  to  Sir  Edward  Beed.  I  need  not 
wad  it  all.  It  says  :  "  On  the  8th  Feb.  we  wrote 
you  inquiring  whether  the  launch  would  be  ready 
for  shipment  by  the  12th  April,  and  in  that  lett^ 
we  endeavoured  to  impress  upon  you  the  absolute 
necessity  of  having  thoroughly  reliable  informa- 
tion npon  this  point,  and  your  reply  of  the  same 
date  was  most  complete,  as  you  went  so  far  as  to 
add  at  the  end  of  your  letter, '  In  fact  some  weeks 
before  that  date.'  On  the  strength  of  this  reply 
we  engaged  freights,  and  have  conseqnentiy 
incurred  liability  of  6501.  or  700/.,  for  which  we 
must  hold  someone  responsible."  I  read  that 
letter  to  show  when  it  was  that  the  defendants 
made  arrangements  for  the  ship  on  which  the 
launch  was  in  point  of  fact  put.  Those  are  the 
only  letters  to  which  it  is  necessary  for  me  to 
draw  attention  on  the  question  which  I  have  to 
decide.  I  find  as  a  fact — as  already  stated — 
that  this  launch  was  not  completed  under  the 
contract  until  about  the  middle  of  April.  I  find 
as  a  tuat  that  the  defendants  decided  on  or  about 
the  12th  Dec.  that  this  boat  should  be  delivered 
at  either  Liverpool  or  Hamburg,  and  that  it  was 
so  understood  by  Sir  Edward  Beed,  and  it  was  so 
understood  by  the  makers ;  and  I  find  as  a  fact 
tiiat,  whether  the  boat  had  been  completed  up  to 
contrarct  time  or  not,  there  was  no  ship  on  board 
of  which  the  defendants  could  by  any  possibility 
have  taken  delivery  except  the  ship  indicated  in 
the  letter  which  I  have  just  read,  dated  the  10th 
March.  That  being  so,  the  next  question  I  have  to 
ocmsider  is  that  of  damages.  It  is  said  that  the  de- 
fendants are  entitled,  notwithstanding  these  facts, 
to  a  dedaction  of  this  5002.  by  way  of  liquidated 
damages.  Let  me  say  what  I  find  about  these 
damages.  I  hold  them,  on  the  language  of  the 
contract,  to  be  liquidated  damages  and  not 
penalties,  following  the  cases  which  have  been 
cited  to  me.  I  hold  as  a  matter  of  law,  on  the 
fads  which  I  have  found  (seeing  that  the  defen- 
dants indicated  before  the  time  arrived  for  com- 
pletion of  the  contract — i.e.,  before  the  7th  Jan. 
^-that  they  had  no  ship  on  board  of  which  they 
oonld  take  the  launch  after  the  6th  Jan.  at 
Hamburg,  and  that  the  plaintiffs  were  clearly  not 
bound  so  to  deliver,  bemuse  they  were  bound  to 
deliver  not  a  day  before  the  7th  Jan.,  and  then 


not  at  Hamburg,  but  in  the  port  of  London) 
that  tiie  defendants  are  not  entitled  to  deduct 
anything  by  way  of  liquidated  damages  here. 
The  law  with  regard  to  liquidated  damans  is, 
as  I  understand  it,  quite  clear:  If  the  parties 
agree  that  in  a  certain  event,  that  is  to  say,  in 
the  event  of  a  default  by  one,  the  other  shall 
receive  something  by  way  of  liquidated  damages 
so  as  to  save  the  trouble  of  the  parties  thereafter 
ascertaining  what  thoee  damages  are,  the  matter 
is  then  as  clear  as  it  can  be.  If  it  is  not  by 
way  of  penalty,  and  is  by  way  of  liquidated 
damages,  the  person  in  default  who  has  caused 
damage  to  the  other  shall  pay  to  the  other  a 
certain  sum  which  they  themselves  have  fixed  and 
agreed  upon.  I  do  not,  however,  assent  to  the 
proposition  that  when  two  persons  have  to  do 
something,  one  person  to  deliver  and  another  to 
accept,  and  the  person  whose  duty  it  is  to  accept 
fails  in  the  performance  of  that  duty  and  is  not 
in  a  position  to  accept,  and  so  states  to  the 
other  side  that  he  is  not  in  a  position  to 
accept,  he  is  entiUed,  simply  because  the 
other  has  not  been  in  a  position  to  deliver,  to 
any  damages,  whether  liquidated  or  not.  Here, 
seeing  tlAt  in  my  opinion  the  defendants 
were  themselves  not  in  a  position  to  accept, 
except  on  the  6th  Jan.,  when  the  plaintiffs  were 
not  Dound  to  deliver,  and  seeing  that  the  time 
when  they  were  next  in  a  position  to  accept  was 
on  the  12th  Api-il,  I  find  there  was  not  a  perform- 
ance by  them  on  their  part,  and  that  they  there- 
fore cannot  claim  Liquidated  damages,  and  there 
must  be  judgment  for  the  plaintiffs  for  the  amount 
Claimed.  Judgment  for  the  plaititiff$. 

The  defendants  appealed. 

A.  T.  Lawrence,  Q.O.  and  C.  C.  Seott  for  the 
appellants. — The  defendants  were  entiUed  to 
deduct  from  the  price  the  agreed  damages  for 
delay  in  the  completion  of  the  launch.  The 
defendants  were  not,  and  could  not  have  been, 
ready  to  deliver  the  launch  before  the  time  at 
which  they  did  in  fact  deliver  it,  and  therefore 
it  was  unnecessary  for  the  defendants  to  name 
any  vessel  on  board  of  which  the  launch  should 
be  delivered  earlier  than  the  vessel  in  April  which 
they  did  name. 

T.  Terrell,  Q.C.  and  B.  Tindal  AtUnson  for 
the  respondents. — It  was  part  of  the  obligation  of 
the  defendants  to  provide  a  vessel  at  the  port  of 
London  to  take  delivery,  and  to  notify  to  the 
plaintiffs  that  they  had  done  so.  The  duendants 
cannot  recover  dLamages  from  the  plaintiffs  for 
delay  in  delivery  unless  they  prove  that  they 
were  always  ready  and  willing  to  take  delivery. 
There  were  concurrent  obligations  to  deliver 
and  to  be  ready  to  take  delivery,  and  neither 
party,  can  recover  damages  for  breach  of  his 
obligation  by  the  other  party  unless  he  was  ready 
and  willing  to  perform  his  part : 

Itartm  v.  Lamb,  7  T.  B.  125 ;  4  B.  B.  395 ; 
Qoodinvn  v.  Nvmn,  4  T.  B.  761. 
The  defendants  never  had  a  vessel  ready  to  take 
delivery  at  the  port  of  London  until  April,  and 
therefore  they  cannot  claim  damages  for  delay 
before  that  time. 

A.  T.  Larorenee,  Q.C.  replied. 

The  LoBD  Ohahcbllos  (Halsbnry).— I  am  of 
opinion  that  the  judgment  of  Bucknill,  J.  was  right. 
The  sole  point  which  I  intend  to  decide  upon  this 
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appeal  is  that  vheneyer  there  are  ooncarrent 
oblif^tions  the  party  who  seeks  to  recover 
af^ainst  the  other  mnst  show  that  he  has  always 
l:«eii  ready  and  willing  to  perform  the  obligation 
upon  him.  It  is  immaterial  whether  the  obliga- 
tion is  express  or  is  implied ;  expresiio  eoru?n  quae 
iaeUe  nituni  nihil  operatur.  In  a  contract 
for  the  sale  or  manuuoture  of  a  chattel,  the 
one  party  must  be  ready  and  willing  to  deliver, 
and  the  other  to  accept  delivery.  The  differ- 
ence between  the  two  acts  is  qaite  immaterial. 
The  one  party  in  this  case  is  bound  to  build  the 
launch,  and  the  other  to  accept  it  when  built ;  the 
one  is  bound  to  finish  the  launch,  and  the  other 
to  provide  a  vessel  to  receive  it.  It  is  common 
ground  that  neither  party  has  performed  that 
obligation.  The  law  has  been  well  ascertained 
and  accepted  for  many  years  upon  this  subject. 
Whichever  parl^  is  the  actor,  and  is  complaining 
of  a  breach  of  contract,  he  is  bound  to  show,  as  a 
matter  of  law,  that  he  has  performed  all  that  was 
incident  to  his  part  of  the  concurrent  obligations. 
The  averment  that  he  was  always  ready  and 
willing  to  perform  his  obligation  is  a  necessary 
averment.  Therefore  in  this  case  each  party  has 
failed  to  perform  his  obligation.  It  is  said  that 
the  builders  of  the  launch  were  not  ready  in  time, 
but  the  plaintiffs  did  not  give  notice  that  they 
had  a  vessel  ready.  Therefore  it  seems  to  me 
that  neither  party  can  bring  an  action  against 
the  other  for  breach  of  contract,  because  neither 
party  was  ready  and  willing  to  do  his  part  of  the 
concurrent  acts.  That  is  the  only  question  with 
which  we  need  trouble  ourselves.  The  party  who 
brings  the  action  mnst  show  that  he  was  ready 
and  willing  to  perform  his  part  of  the  concurrent 
acts.  The  defendants  have  not  shown  that  they 
were  ready  and  willing  to  perform  their  part, 
and  therefore  their  appeal  fails  and  must  be 
dismissed. 

Smith,  L.J. — I  agree.  The  defendants  are 
suing  the  plaintiffs  to  recover  liquidated  damages 
because  the  plaintiffs  did  not  deliver  the  launch 
until  many  days  after  the  agreed  date.  The 
defendants,  being  the  actor,  mnst,  in  order  to 
recover  the  damages,  show  that  they  were  always 
ready  and  willing  to  perform  their  part  of  the 
contract  by  having  a  vessel  ready  to  receive  the 
launch  on  board,  and  that  they  gave  notice  to  the 
plaintiffs  that  they  had  such  a  vesseL  The  breach 
of  that  obligation  on  the  part  of  the  defendants 
is  clear.  It  is,  therefore,  clear  that  the  defendants 
have  not  performed  the  condition  precedent  neces- 
saiy  to  entitle  them  to  recover  liquidated  damages 
under  the  contract.  The  defendants  contend  that 
they  were  excused  from  performing  that  obliga- 
tion because  they  knew  that  the  plaintiffs  were 
not  ready,  and  could  not  be  ready  by  the  appointed 
date ;  but  the  plaintiffs  say,  on  the  other  hand, 
that  they  were  excused  from  being  ready  by  the 
agreed  date  because  the  defendants  would  not 
then  be  ready  to  receive  the  launch.  There  were 
conditions  to  be  performed  on  either  side,  and,  if 
excused,  they  were  excused  on  both  sides,  and  the 
defendants  cannot  rely  on  those  conditions  to 
support  their  claim.  Therefore  the  defendants 
cannot  recover,  and  this  appeal  must  be 
dismissed. 

Williams,  L.J.— I  entirely  agree.  It  is  plain 
that  under  this  contract  there  was  an  obligation 
upon  the  defendants  to  name  a  vessel  upon  which 


they  were  prepared  to  take  delivery  of  the  launch, 
on  the  7tn  Jan.,  in  London,  and  it  is  also  plain 
that  before  they  can  claim  these  damages  they 
must  show  that  they  were  ready  and  willing  to 
take  delivery,  and  that  they  gave  notice  to  the 
plaintiffs  of  the  name  of  the  vessel.  It  is  now 
admitted  that  in  point  of  fact  the  defendants  did 
not  give  such  notice,  and  did  not  name  any  vessel 
which  would  be  ready  to  take  delivery,  f.o.b.,  in 
London  on  the  7  th  Jan.  On  the  contrary,  the 
defendants  eave  notice  to  the  plaintiffs  that  thev 
would  not  be  ready  to  take  delivery  on  the  7th 
Jan.  in  London,  because  they  said  that  they 
must  have  delivery  in  Liverpool  or  Hamburg, 
and,  if  they  could  not  have  delivery  in  one  of 
those  places,  they  could  not  take  deliveiy  until 
April.  The  defendants  cannot  deny  their  obli- 
gation to  perform  the  condition  precedent,  and 
cannot  say  that  they  were  ready  and  willing  to 
perform  the  concurrent  condition,  but  they  say 
that  they  were  excused  because  by  their  conduct  the 
plaintifEs  informed  them  that  it  would  be  useless. 
In  the  first  place  it  is  not  pretended  that  the 
plaintiffs  gave  any  such  notice  in  words,  or  even 
by  any  act,  such  as  may  be  in  a  case  where  the 
chattel  to  be  delivered  is  sold  to  someone  else. 
But  it  is  said  that  there  was  such  notice  because 
the  defendants  were  aware  of  the  fact  that  the 
plaintiffs  could  not  be  ready  in  time.  That  does 
not  seem  to  me  to  amount  to  a  waiver  of  the  con- 
dition tiiat  notice  of  a  vessel  should  be  given. 
It  is  plain  that  in  tiiis  case  it  did  not  in  ^e 
circumstances  amount  to  any  such  waiver.  It 
therefore  seems  to  me  that  the  onus  was  on  the 
defendants  to  give  notice  that  they  were  able  to 
take  delivery  on  a  vessel  in  London  on  the  7th 
Jan.,  and  that  they  did  not  do  so.  I  agree,  there- 
fore, that  this  appeal  must  be  dismissed. 

Appeal  diamiseei. 

Solicitors  for  the  appellants,  DaU,  Newman, 
and  JTood. 

Solicitor  for  the  respondents,  Q.  Terrell. 


Aug.  2  and  4. 

(Before  Smith  and  Williams,  L.JJ.) 

Reg.  on  the  Prosecution  of  Weight  v.  East- 

BOUBNE  COBPOBATION.  (a) 
APPEAL  FBOM  THE  QrEEN's  BENCH  DIVISIOIT. 

Local  government — Local  authority  —  Refusal  to 
approve — Plans  of  proposed  building — Grounds 
of  refusal — Mandamus. 

A  prerogative  writ  o/ mandamus  will  not  be  granted 
to  compel  a  local  authority  to  approve  plans  of  a 
proposed  building  which  the  local  autiwrity  hat 
in  good  faith  refused  to  approve  upon  the  ground 
that  the  building  would  contravene  the  provi- 
sions of  the  Public  Health  {Buildings  in  Streets) 
Act  1888  by  being  brought  forward  beyond  the 
front  main  wciU  of  the  building  on  one  side  there- 
of in  the  same  street. 

This  was  an  appeal  by  the  prosecutor  from  an 

order    of    the    Divisional    Court    (Ridley   and 

Darling,  JJ.)  discharging  a  role  nisi  for  a  VMtn- 

dMmus. 
One   Wright   deposited  with  the  Eastbourne 

Corporation  plans  for  a  block  of  buildings  which 

he  proposed  to  erect  in  Eastbourne. 

(a)  Beport«d  by  J.  H,  Willuhs,  Esq.,  BorriBter-at-Law. 
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After  properly  considering  the  plans,  the  corpo- 
ration lesolved  that  the  plans  should  be  approved 
aa  oomplTing  with  tbeir  bve-laws;  bnt  they 
resolved  that  the  plana  should  be  disapproved  as 
regards  the  building  line  shown  upon  the  plans 
upon  the  ground  th^t  the  proposed  building  was 
shown  upon  the  plans  to  be  intended  to  be  brought 
forward  beyond  the  front  main  wall  of  the  build- 
ing on  one  side  thereof  in  the  same  street,  con- 
ttwrv  to  the  provisions  of  sect.  3  of  the  Pablio 
Health  (Buildings  in  Streets)  Act  1888. 

The  Public  Health  Act  1875  (38  &  39  Vict  c  55) 
provides : 

Seot.  157.  Every  urbui  authority  may  make  bye>Iawa 
with  raspeot  to  the  foUowing  mattars — ^that  is  to  aay  : 

(1)  With  reapeat  to  the  level,  width,  and  oonatmotion  of 
new  Btreeta,  and  tiie  proviaiona  for  the  aewage  thereof ; 

(2)  with  leapeot  to  tiie  atniotue  of  walls,  fonndatiooa, 
roofs,  and  ohimnqra  of  new  building  for  aeonTing 
stability  and  the  prevention  of  flues,  and  for  purposes  of 
health ;  (3)  with  reapeot  to  the  snffioienoy  of  the  apaoe 
about  bolldiogs  to  aeoure  a  free  oironlation  of  air,  and 
with  respeot  to  the  ventilation  of  bnildinga ;  (4)  with 
lespeot  to  the  drainage  of  bnildinga,  to  watsr-oloaete, 
earth-doaets,  priviea,  ashpita,  and  ceaapools  in  oonneo- 
tion  with  bnildinga,  and  to  the  dosing  of  bnildinga  or 
parta  of  bnSdinga  onftt  for  hnman  habitation,  and  to 
prohibition  of  their  nae  for  auoh  habitation.  And  they 
may  further  provide  for  the  obaervanoe  of  anch  bye-laws 
by  enacting  therein  auoh  provisions  aa  they  think  neoes- 
sary  aa  to  the  giving  of  notioea,  aa  to  the  deposit  of 
plus  and  seutiona  by  persona  intending  to  lay  out  streeta 
or  to  oonstmot  bnildinga,  aa  to  inspection  by  the  urban 
aathority,  and  as  to  the  power  of  anch  authority  (subject 
to  the  proviaiona  of  thia  Act)  to  remove,  alter,  or  pull 
down  any  work  began  or  done  in  oontravention  of  such 
bye-lawi.  Provided  that  no  bye-law  made  under  this 
section  shall  affeot  any  bnilding  erected  in  any  plaoe 
(which  at  the  time  of  the  paaaiug  of  thia  Act  is  included 
in  an  nrban  sanitaiy  district)  before  the  Looal  Oovern- 
ment  Aots  came  into  force  in  anch  plaoe,  or  any  bnilding 
erected  in  any  place  (wliich  at  the  time  of  the  pasaing 
of  thia  Act  ia  not  included  in  an  urban  aanitary  district) 
before  such  plaoe  becomes  oonstitated  or  included  in  an 
nrban  disttiot,  or  by  virtne  of  any  order  of  the  Looal 
Oovemment  Board  subjeot  to  thia  enactment. 

Seot.  158.  Where  a  notice,  plan,  or  deaoription  of  any 
work  ia  required  by  any  bye-law  made  by  an  nrban 
authority  to  bo  laid  before  that  autiiority,  the  nrban 
aathority  shall,  within  one  month  after  the  aame  haa 
been  delivered  or  sent  to  their  surveyor  or  clerk,  signify 
in  writing  their  approval  or  disapproval  of  the  intended 
work  to  the  person  proposing  to  execute  the  same ;  and 
if  the  work  is  oommenoed  after  saoh  notice  of  disap- 
proval, or  before  the  expiration  of  aach  month  without 
BOoh  approval,  and  is  in  any  reapeot  not  in  conformity 
with  any  bye-law  of  the  urban  authority,  the  nrban 
authority  may  cause  so  much  of  the  work  as  has  been 
execnted  to  be  pnlled  down  or  removed. 

The  Public  Health  (Buildings  in  Streets)  Act 
1888  (51  &  52  Yiot.  c.  52)  provides: 

Seot.  3.  Section  one  hundred  and  flfty.six  of  the 
Public  Heslth  Act  1875  is,  save  as  hereinafter  men- 
tioned, liereby  repealed,  and  in  lieu  thereof  it  is  hereby 
enacted  that  it  ahall  not  be  lawful  in  any  urban  district, 
without  the  written  oonaent  of  the  urban  anthority,  to 
ateot  or  bring  forward  any  house  or  bnilding  in  any 
street,  or  any  part  of  such  house  or  bnilding,  beyond  the 
front  main  wall  of  the  house  or  bnilding  on  either  side 
thereof  in  the  same  street,  nor  to  build  any  addition  to 
any  house  or  bnilding  beyond  the  front  main  wall  of  the 
house  or  bnilding  on  either  side  of  the  same.  Any 
person  offending  against  this  enactment  shall  be  liable 
to  a  penalty  not  exceeding  forty  shillings  for  every  day 


during  which   the  offence  is   oontinued  after   written 
notioe  in  this  behalf  from  the  urban  anthority. 

The  corporation,  in  disapproving  the  plans 
upon  the  aoove  ground,  acted  in  good  faith,  and 
in  the  belief  that  the  proposed  building  would 
contravene  the  provisions  of  sect.  3  of  the  Act  of 
1888. 

Wright  thereupon  obtiuned  a  rule  niti  for  a 
mandamus  commanding  the  Eastbourne  Oorpo* 
ration  to  approve  and  signify  in  writing  their 
approval  of  the  plana. 

The  Divisional  Court  (Ridley  and  Darling,  JJ.) 
discharged  the  rule  ntst  for  a  mandamut  npon  the 
ground  that  the  case  of  Smith  v.  Charley  Rural 
iHMtrict  GouneU  (76  L.  T.  Rep.  637;  (1897)  1 
Q.  B.  678)  showed  that  the  court  would  not  grant 
a  maruUimus  to  a  local  authority  to  approve  plans 
which,  in  the  bona  fide  exercise  of  their  discretion, 
ther  had  refused  to  approve. 

The  prosecutor  app^ed. 

Maemorran,  Q.C.  and  B.  A.  Hall  for  the  appel- 
lant.— A  local  authority  has  power,  under  sect.  157 
of  the  Public  Health  Act  1875,  to  make  bye-laws 
and  to  require  the  deposit  of  plans,  and,  under 
sect.  158,  has  power  to  approve  or  disapprove  of 
plans.  The  looal  authority  has,  however,  power 
to  disapprove  of  plans  only  if  the  plans  contra- 
vene any  of  the  provisions  of  the  bye-laws.  They 
cannot  disapprove  of  plana  upon  the  ground  that 
they  contravene  the  provisions  of  a  statute 
although  they  comply  with  the  bye-laws.  If  the 
bnilding,  in  respect  of  which  the  plans  are 
deponted,  does  infringe  the  statute,  the  remedy 
of  the  local  authority  is  to  take  proceedings 
under  the  statute  : 

Robinson  v.  Barton-Ecelet  Local  Board,  50  L.  T. 

Bep.  57  ;  8  App.  Caa.  798  ; 
Reg.  V.  Tyntmouth  Rural  DUtrict  Council,  75  L.  T. 
Bep.  86;  (1896)  2  Q.  B.  451. 
If  the  local  anthority  has  power  to  consider  the 
question  whether  the  plans  do  show  that  the  pro- 
visions of  the  statute  will  be  infringed,  yet  the 
High  Court  will  consider  the  question  whether 
the  local  anthority  were  right  in  saving  that  there 
would  be  an  infringement,  and  will  grant  a  pre- 
rogative writ  of  mandamus  if  the  local  authority 
appears  to  have  come  to  a  wrong  conclusion. 
The  decision  in  Smith  v.  Ohorlev  Rural  Council 
(76  L.  T.  Bep.  637 ;  (1897)  1  Q.  B.  678)  was  only 
that  an  action  for  a  mandamus  would  not  lie 
against  a  corporation  for  refusing  to  approve 
plans  upon  the  ground  that  they  showed  an 
infringement  of  the  bye-laws.  In  the  present 
case  the  statute  does  not  in  fact  apply,  and  the 
local  authority  has  no  jurisdiction  to  disapprove 
of  the  plans  upon  the  ground  that  they  do 
infringe  the  statute.  This  remedy  by  the  way  of 
mandamus  is  the  only  remedy  in  a  case  of  this 
kind. 

C  A.  Btusell,  Q.G.  and  Boxall,  for  the  respon- 
dents, were  not  called  upon  to  argue. 

Smith,  L.J. — This  is  an  appeal  by  the  pro- 
secutor against  the  judgment  of  my  brothers 
Ridley  and  Darling,  who  refused  to  make  abso- 
lute a  rule  nisi  for  a  mandamus.  The  rule  nisi 
is  to  show  cause  why  a  writ  of  Tnandamus  should 
not  issue  directed  to  them — that  is,  to  the  local 
anthority  of  Eastbourne — commanding  them  to 
approve  and  signify  in  writing  their  approval  of 
the  building  line  as  shown  on  the  plans  sent  in 
by  Wright    What  happened  was  this:  Wrighit 
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wanted  to  build  some  flats  at  Eastbourne,  and 
tiie  question  has  arisen — a  very  serious  q^nestion — 
as  to  whether  or  not  what  he  is  proposing  to  do 
with  regard  to  these  flats  is  not  prohibited  by 
sect.    3    of    the    Public    Health    (Building    in 
Streets)  Act  1888  (51  &  52  Yiot.  c.  52).     It  is 
admitted  that    the  Eastbourne   local   authority 
have  no  bye-law  that   fits  the  case  ;    and  when 
Wright   sent    in    his    plans    a    question    arose 
wheUier  he  was  entitled  to  build,  as  he  was  about 
to  build,  in  contravention  of  this  Act  of  Parlia- 
ment,  and  the   rule  nisi  was    moved    for   and 
obtained.    That  role  ni$i,  as  I  have  already  said, 
was    discharged  by    my    brothers    Ridley    and 
Darling.      What  is  complained  of  is  this :  that 
Wright  is  proposing  to  build  these  flats  and  to 
.  bring  forward  the  building  "  beyond  the  front 
main  wall  of  Mixboiy  House  being  a  house  on 
one  side  of  and  in  the   same  street  as  the  pro- 
posed   fiats " — that    is  practically   copying    the 
words  out  of  the  3rd  section  of  the  Act  of  1888 
— in  other  words,  that  what  he  is  proposing  to  do 
is  to  contravene  that  Act.    What  is  it  that  the 
local  authority  has  done  P      They  have  returned 
to  us  this :   "  That  the  amended  plans  now  sub- 
mitted by  Mr.  Wright  for  the  erection  of  fiats  in 
Hartington-place  andCompton-street,  Eastbourne, 
be  approved  as  complying  with  the  bye-laws." 
They  have  approved  of  them ;  but  they  go  on  and 
add  this,  and  I  see  very  good  reason  for  adding  it 
myself,  so  that  it  might  never  be  said  that  the  local 
anthorify  had  consented  to  this  building,  as  a 
consent  within  sect.  3,  by  the  approval  of  the 
plans :  "  But  disapproved  as  regards  the  building 
une  shown  on  the  said  plans  on  the  grounds  that 
tine  said  plans  are"  in  contravention  of  sect.  3 
of  the  Act  of  1888.    Now,  with  regard  to  the 
prerogative  writ  of  mandamiu,  what  is  wrong 
about  that  return  P     First  of  all,  for  myself,  it 
seems  to  me  perfectly  plain  that  a  rule  nisi  for  a 
mandamus  should  not  be  made  absolute  when  it 
appears,  and  clearly,  to  the  court  that  obedience 
to  that  mandamus  would  be  the  approval  of  plans 
which   would  be  in  contravention  of  the  law  of 
the  land,  which  is  if  anything  more  cogent  than 
a  bye-law.     If  it  is  in  conti-avention  of  a  public 
Act  of  Parliament,  it  seems  to  me  obvious  that 
the  Queen's  Bench  Division  ought  not  to  grant 
a  mandamtu.  A  mandamus  ought  not  to  go  when 
it  would   be  futile  and  could  not  be   obeyed. 
That    is    another   very    good    ground    why    a 
WMndamtis  should  not  go,  because,    if  this    be 
against  the   Act    of    Parliament,    of   course  it 
cannot  be  obeyed ;  although  they  might  approve 
plans,  they  could  not  approve  plans  which  would 
authorise  buildings  to  be  carried  out  in  the  teeth 
of  the  Act  of    Parliament.      It  seems  to  me,  on 
that  ground  this  mandamus  ought  not  to  be  made 
absolute.    Then  it  is  said  that  the  local  authority 
have  held    facts  to   bring  this  case  within  the 
ambit  of  sect.  3  of  this  Act  of  1888  which  are  not 
facts  at  all.     I  should  like   to   know  where   is 
the  evidence  oi  that  before  us.  I  have  no  evidence 
of  that.    What  is  more,  as  the  case  stands  before 
ns,  it  comee  precisely  within  what  the  late  Chitty, 
L.J.  said,  with  great  accuracy,  and  I  think  with 
rather  greater  accuracy  that  Lopes,  L.J.  in  Smith 
V.   Chorley  Rural  Council   (76   L.  T.  Rep.  637; 
(1897)  1 Q.  B.  678).    One  of  them  used  the  word 
"discretion,"   and   the    other    used    the   word 
"jurisdiction."      I    think    Chitty,    L.J.'s    word 
"  jurisdiction  "  was  the  right  word  when  he  said : 


"  They  had  jurisdiction  in  the  matter,  which  they 
honestly  exercised,  and  it  was  part  of  the  ques- 
tion before  them  whether  the  building  of  the  new 
houses  amounted  to  laving  out  a  new  street."  He 
said  that  it  was  for  them  to  decide,  not  for  this 
court  to  decide.  I  am  clearly  of  opinion  that,  in 
a  case  like  this,  unless  it  is  shown  that  there  was 
no  evidence  at  all  and  the  local  authority  had 
usurped  jurisdiction  by  finding  something  which 
was  not  competent  to  them  to  find,  we  cannot 
interfere,  pturticularly  on  a  rale  nisi  for  a 
mandamus.  For  these  reasons  I  think  my 
brethren  were  quite  right,  and  that  this  appeal 
ought  to  be  ^smissed. 

W1LLIA.M8,  L.J.— I  agree.  I  do  not  think  that 
the  application  which  has  been  made  in  the 
Divisional  Court,  and  before  us  on  appeal,  is  an 
application  which  we  ought  to  grant,  because  I 
do  not  think  that  the  applicant  really  wishes  for 
that  which  he  is  asking,  n>r  what  he  cioes  wish  for 
is  to  get  something  under  our  mandamus  from 
the  local  authority  which  he  can  use  for  a  purpose 
for  which  it  is  not  intended.  Now,  what  was 
asked  for  originally  was  a  mandamus  to  the  local 
authority  commanding  them  to  approve  and 
signify  in  writing  their  approval  of  the  building 
line  as  shown  on  the  plans  sent  by  John  Wright, 
&c.  Now,  what  he  wants  to  do  is  this :  Having 
got  that  approval  of  the  building  line  in  that  way, 
he  then  thmks  he  will  be  in  a  better  position  here- 
after in  case  any  prosecution  is  instituted  under 
sect.  3  of  the  Act  of  1888,  to  which  our  attention 
was  called,  for  building  beyond  the  building  line 
in  contravention  of  that  Act.  To  my  mind  the 
duty  which  the  local  authority  has  to  perform  has 
nothing  to  do  with  that  Act  at  aU.  Under 
sect.  158  they  are  bound  within  a  limited  time  to 
signify  in  writing  their  approval  or  disapproval 
of  the  intended  work.  As  I  read  that  section  of 
the  statute  it  han  no  relation  to  anything  else  at 
all  but  the  bye-laws.  The  statute  begins  witli 
enabling  the  local  authority  to  pass  bye-laws,  and 
then  it  says  that  the  plans  of  intended  buildings 
are  to  be  submitted  and  then  the  approval  or  dis- 
approval of  the  local  authority  is  to  De  expressed. 
That  does  not  mean  general  approval  or  general 
disapproval.  It  means  under  the  statute  that 
they  approve  this  as  not  being  in  oontravention  of 
their  bye-laws,  or  they  disapprove  this  as  being 
in  contravention  of  their  bye-laws.  I  agree  with 
Mr.  Macmorran  when  he  says  that  Wright 
here  is  entitled  to  have  the  local  authority 
comply  with  that  statute  and  signifjr  in  writing 
their  approval  or  disapproval,  and,  if  the  loc^ 
authority  had  refused  to  do  this,  I  should  have 
thought,  speaking  for  myself,  that  a  mandamus 
might  have  gone  to  them  to  approve  or  disapprove. 
Bat  that  is  not  what  is  asked  for.  It  is  not  said 
here  that  this  resolution,  or  whatever  it  may  be 
that  has  been  passed  by  the  local  authori^,  is 
neither  an  approval  nor  a  disapproval  and  there- 
fore the  statute  has  not  been  complied  with. 
What  is  said  is  that  it  is  not  sufficient  that  they 
should  have  expressed  their  approval  of  the 
plans,  as  they  have  done,  as  complying  with  the 
bye-laws,  but  that  they  ought  not  to  have  added 
these  words,  "but  disapproved  as  regards  the 
building  line  shown  on  the  said  plans  on  the 
ground  that  the  said  flats  are  shown  on  such  plans 
as  intended  to  be  erected  or  brought  fortrard 
beyond  the  front  main  wall  of  Mixbary  House 
being  a  house,"  &c. — ^in  other  words,  disapprove  in 
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80  far  aa  they  are  a  breach,  not  of  the  bye-lawa, 
bnt  of  the  statute.  We  hare  not  got  to  decide 
any  (question  here  to-day  as  to  what  is  the  effect 
of  this  document  which  has  been  issued  by  the 
local  authority.  If,  so  far  as  the  statutory  duty 
is  oonoerned,  it  is  an  approval,  I  do  not  see 
myself  what  more  Mr.  Wright  can  require ;  and,  in 
80  far  as  it  contains  something  oatside  the  statu- 
tory duty  imposed  upon  the  local  authority,  it 
does  not  seem  to  me  that  the  proper  mode  of 
testing  that,  or  correcting  that,  is  by  this  applica- 
tion  for  a  mandamw.  Appeal  dUmU,ed. 

Solicitors  for  the  appellant,  H.  Reevea  and  Co. 
Solicitors  for  the  respondents,  Sharpe,  Parker, 
and  Co.,  for  A.  W.  Fovargue,  Eastbourne. 


HIGH    COURT   OF  JUSTICE. 

CHANOERT  DIVISION. 

May  29  and  June  1. 
(Before  Gozkns-Habdt,  J.) 
Be  Ghaht  ;  Chant  v.  Lsmon.  (a) 
WUl — Construction — Gift  over  if  A.  thaU  die  un- 
married and  without  leavitig  children. 
A  tettairix  directed  that  at  the  death  of  F.  a  fund 
ehould  be  held  in  tnut  for  A.    "  But  if  he  thall 
die  unmarried  and  without  leaving  any  children 
or  a  child  who  shall  attain  twenty-one  years," 
the  testairisi  directed  the  fund  to  be  divided 
hehoeen  B.  and  C.    A.  left  a  widow,  but   no 
children. 
Held,  thai  the  gift  over  did  not  taJee  effect,  and 
that  there  was  em  intestaey  in  Oie  events  that 
httd  happened. 
This  was  an  adjourned  summons  to  determine 
the  construction  of  a  will. 

The  testatrix  Annie  Maria  Chant,  by  her  will 
dated  the  10th  Jan.  1884,  directed  that  at  the 
death  of  Frederick  Chant  a  fund  should  be  held 
in  trust  for  his  children.  "  But  if  he  shaJl  die 
unmarried  and  without  leaving  any  children  or 
child  who  shall  attain  twenty-one  years,"  the  tes- 
tatrix directed  her  trustees  to  divide  the  fund 
between  Kitty  Lemon  and  Sarah  Hawkins.  The 
question  was  whether  on  the  death  of  Frederick 
Chant,  leaving  a  widow  but  no  children,  there  was 
an  intestacy  or  the  gift  over  took  efEect. 

B.  J.  Parker  for  the  next  of  kio. — In  this  will 

the  context  shows  that  "  die  unmarried  "  means 

die  without  having  a  wife  at  the  time  of  death. 

The  gift  over  fails,  and  there  is  an  intestacy : 

Doe  d.  Cooke  r.  Danveri,  7  East,  299 ; 

Dog  d.  Baldwin  v.  Rawding,  2  B.  A  Aid.  441 ;   21 

B.  B.  315 ; 
Becconibe  r.  Edwards,  28  Besv.  440; 
Sa  Banders,  L.  Bep.  1  Eq.  675 ; 
Be  King,  62  L.  T.  Bep.  789. 
Ingle  Joyce  for  Kitty  Lemon. 
Lightwood  for  Sarah  Hawkins. — "  And  "  ought 
here  to  be  read  "  or."    The  case  is  covered  by 
Maberly  v.  Strode,  3  Vaa.  450  ;  4  B.  B.  61 ; 
B«llT.  Phyn,  1  Yea.  i53 ; 
Re  Sargeant,  26  Ch.  Biv.  575 ; 
Gray  v.  Pearson,  6  H.  L.  C.  61. 

Parser  Implied. Qttr.  adv.  vult. 

(a)  Saportad  by  Q.  B.  HuOLtOS,  E«q.,  BuTiBter«t-Law. 


June  I. — Cozbns-Habdt. — In  the  events  that 
have  happened  I  have  to  determine  whether  there 
is  an  intestacy  as  to  the  residuary  estate  of  the 
testatrix,  or  whether  the  property  now  belongs 
to  Kitty  Lemon  and  Sarah  Hawkins.  This 
depends  upon  the  meaning  to  be  put  upon  the 
words "  if  ne  shall  die  unmarried  and  without 
leaving  children."  I  do  not  think  any  useful 
pnrpoBO  would  be  served  by  attempting  to 
reconcile  the  authorities  which  have  beien  cited. 
What  I  have  to  do  is  to  interpret  this  will  and 
give  full  efEect  to  the  words  actually  used.  I 
cannot  change  words  so  as  to  produce  what  I 
might  think  a  more  reasonable  will.  It  has  been 
decided  by  authorities  binding  upon  me  that 
"  unmarried  "  in  the  case  of  a  man  primarily  means 
"without  ever  having  been  married,"  although 
there  is  a  secondary  meaning  of  which  the  word 
is  capable — "not  having  a  wife."  Clarke  v. 
CoOs  (9  H.  L.  C.  601)  illustrates  this.  In  this  case, 
if  I  give  the  word  "unmarried"  its  primary 
meaning,  the  words  "  without  leaving  any  children 
or  child  who  shall  attain  twenty-one  years  "  are 
either  wholly  useless,  for  a  bachelor  cannot  have 
a  legitimate  child,  or  "  and  "  must  be  read  "  or  "  so 
as  to  give  the  dause  an  intelligible  meaning.  But 
if  I  attach  the  secondary  meaning  to  the  word 
"  unmarried,"  I  give  fall  effect  to  every  word  in 
the  clause  without  making  the  slightest  altera- 
tion. It  is  said  that  as  no  prior  interest  is  given 
to  the  wife  it  is  unreasonable  to  suppose  that  the 
gift  over  depends  on  no  widow  being  left  by 
Frederick.  But  there  are  many  instances  in 
which  a  gift  over  has  reference  to  death  without 
issue  even  when  no  interest  is  given  to  such  issue, 
and  I  cannot  say  that  making  a  gift  over  depend 
on  the  tenant  for  life  dying  without  leaving  a 
widow  and  without  leaving  a  child  who  shiill 
attain  twenty-one  is  so  unreasonable  as  to  be 
absurd.    In  my  view  there  is  an  intestacy. 

Solicitors :  Oeare  and  Pease ;  Bowcliffes,  Bawle, 
and  Co;  Sole,  Turner,  and  Knight,  for  Blake, 
Beed,  and  Lapthom,  Portsmouth. 


June  16  and  20. 
(Before  Cozenb-Habdt,  J.) 

Be       NXWSFAFBR      FrOPSIKTART      SYNDICATE 

Limited  ;   Hofkinson  v.  Nbwsfafek  Fbo- 

FBIETART  SYNDICATE  LiHITBD.  (a) 

Bankruptcy — Preferential  payment — Company- 
Servant — Managing  director. 

By  the  Preferential  Payments  in  Bankruptcy  Act 
1888  (51  <fe  52  Viet.  c.  62),  «.  1  (I)  (6),  U  is  pro- 
vided  th€U  all  wages  or  sdlary  of  any  derk  or 
servant  in  respect  of  services  rendered  to  the  bank- 
rupt or  con»pany  during  four  months  before  th« 
receiving  order  or,  as  the  case  may  be,  the  com- 
mencement of  the  winding-up,  not  exceeding 
501.,  shall  be  paid  in  priority  to  other  debts. 
The  Preferential  Payments  in  Bankruptcy 
Amendm4Mt  Act  1897  (60  &  61  Vict.  c.  19),  s.  3, 
provides  that  the  debts  referred  to  in  ths  Pre- 
ferential Payments  Act  shall  be  paid  forthwith 
out  of  any  assets  coming  to  the  hands  of  the 
receiver  in  priority  to  any  claim  for  principal 
or  interest  for  debentures. 

A  managing  director  now  applied  by  summons 
in  a  debenture-holders'  action  claiming  to  be 

(a)  Beported  by  Q.  B.  HakiltOH,  Esq.,  BuTi*tar-*t-Lkw. 
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entitled  to  a  preferential  payment  up  to  501.  for 

arrears  of  salary  due  at  the  date  of  the  appoint- 
ment of  the  receiver  in  the  action. 
Held,  that  a  managing  director  of  a  company  it 
.  not  a  clerk  or  servant  within  the  Preferential 

Paymentt  in  Bankruptcy  Act  1888,  s.  1  (1)  (b). 
This  was   a  smnmons  in  a  debentnre-holdera' 
action  taken  oat  by  a  managing  director  nnder 
the  following  circamatances  : — 

By  an  agreement  made  in  Oct.  1897  James 
Eirby  agreed  to  become  managing  director  of  the 
Newspaper  Proprietary  Syndicate  for  the  term  of 
three  years  at  a  salary  of  600!.  per  annum  payable 
quarter ly.  Down  to  the  date  of  the  appointment 
of  a  receiver  in  the  debenture- holders'  action 
Eirby  acted  as  managing  director,  but  no  salary 
was  ever  paid  to  him. 

He  now  took  out  this  summons  in  the  action 
asking  that  the  receiver  should  be  directed  to  pay 
to  him  the  sum  of  502.  in  priority  to  the  debenture 
holders  in  respect  of  salary  due  before  the  ap- 
pointment of  tbe  receiver. 

By  the  Preferential  Payments  in  Bankruptcy 
Act  1888  (51  &  52  Vict.  c.  62),  s.  1  (1) : 

In  the  diatribntion  of  the  property  of  a  bankrupt,  and 
in  the  dUtribntion  of  the  aaaets  of  any  company  being 
wonnd-np  under  the  Companies  Aot  1862,  and  tfae  Aota 
amending  the  same,  there  shall  be  paid  in  priority  to  all 
otiber  debts.  ...  (6)  All  wages  or  aalary  of  any 
clerk  or  servant  in  respect  of  lerTioas  rendered  to  the 
baokmpt  or  the  company  dnring  fonr  months  before  tfae 
date  of  the  receiving  order  or,  as  the  case  may  be,  the 
oommenoement  of  the  winding-up,  not  exceeding  fifty 
pounds. 

The    Preferential 
Amendment  Act 
provides : 

In  ease  a  receiver  is  appointed  on  behalf  of  tbe  holders 
of  any  debentures  or  debentnre  stock  of  a  company 
secnred  by  a  floating  charge,  or  in  case  poaseiaion  is 
taken  by  or  on  behalf  of  snoh  debentnre  holders  of  any 
property  comprised  in  or  snbjeot  to  snch  charge,  then 
and  in  either  of  each  cases,  if  the  company  is  not  at  the 
time  in  ooorse  of  being  wonnd-np,  the  debts  mentioned 
in  section  one  of  the  said  Preferential  Payments  Aot 
shall  be  paid  forthwith  out  of  any  assets  coming  to  the 
hands  of  the  receiver,  or  other  person  taking  posaes- 
sion,  as  aforeaaid,  in  priority  to  any  claim  for  principal 
or  interest  in  reapect  of  anch  debentnres  or  debenture 
stock.  And  the  periods  of  time  mentioned  in  the  said 
Aot  ahall  be  reckoned  from  tbe  date  of  the  appointment 
of  the  receiver  or  possession  being  taken,  aa  aforesaid, 
as  the  caae  may  be.  But  any  payments  made  nnder 
thia  aection  ahall  be  reionped  as  far  as  may  be  out  of 
the  assets  of  the  company  available  for  payment  of 
general  creditors. 

Martelli  for  tbe  applicant.  —  A  majiasring 
director  is  a  servant  of  the  company  and  entitled 
to  preferential  payment.    He  cited 

St  parte  Eomborg,  2  M.  D.  &  Pe  Q.  612  ; 
Ex  parte  Neal,  Mont.  &  MoA..  194  ; 
Ex  parte  Chipchate,  7  L.  T.  Bep.  290 ; 
Ex  parte  Qrellier,  Mont.  264. 

Douglas. — A  director  is  an  officer  of  the  com- 
pany and  not  a  clerk  or  servant.  The  Preferential 
Payments  in  Bankruptcy  Acts  were  only  intended 
to  protect  persons  in  a  humble  x>ositiom. 

Martelli  replied.  ^^^  ^^^  ^„„ 

June  20. — Cozbns-Habdt,  J. — This  summons 
raises  the  question  whether  the  managing  director 
of  a  company  is  entitied  by  virtue  of  the  Pre- 


ial    Payments    in    Bankruptcy 
1897  (60  &  61  Vict.  o.  19)  s.  3, 


ferential  Payments  in  Bankruptcy  Aot  1888  and 
the  Amendment  Aot  1897  to  receive  a  sum  of  50Z. 
in  priority  to  the  deb«iture  holders.  The  claim 
is  made  on  the  ground  that  the  managing  director 
is  a  "  clerk  "  or  "  servant "  of  the  company,  and 
that  "  wages  "  or  "  salary  "  to  the  eztoit  of  502. 
were  due  to  him.  I  think  that  the  olaim  cannot 
be  supported.  A  managing  director  is  oertainly 
not  a  "  clerk  "  of  the  company.  Is  he  a  "  servant 
of  the  company  ?  This  proposition  was  negatived 
by  the  Court  of  King  s  Bench  in  Dunatan  y. 
jMperial  Gas  Light  and  Coke  Company  (3  B.  &  Ad. 
125 ;  37  B.  B.  352),  where  it  was  pointed  out  that  a 
direotor  is  not  a  servant  bat  a  manager.  In  Button 
V.  TFe«<  Cork  Eailway  Company  (48  Ii.  T.  Bep.  420 ; 
23  Gh.  Div.  654)  Bowen,  L  J.  says :  "  A  director 
is  not  a  servant.  He  is  a  person  who  is  doing 
business  for  the  company,  but  not  upon  ordinary 
terms."  A  managing  director  is  only  an  ordinary 
director  intrusted  with  some  special  powers.  It 
is  not  relevant  to  say  that  he  is  entitied  to  remu- 
neration by  virtue  of  a  special  bargain,  or  that 
his  remuneration  is  described  as  a  salary.  It  is 
sufficient  for  me  to  say  that  he  is  not  within  the 
meaning  of  the  statute  a  servant  of  the  company. 
So  far  as  I  am  aware,  no  such  claim  has  ever  been 
brought  forward  by  a  director.  I  shall  make  no 
order  except  that  the  receiver  do  pay  the  costs  of 
tbe  applicant  and  retain  his  own  costs  and  be^ 
allowed  them  in  passing  iaa  next  account. 
Solicitors  for  all  parties :  Ward,  Bowie,  and  Co. 


July  17, 18,  and  31. 

(Before  Gozbns-Habdt,  J.) 

Be  Whitakbb  ;  Whitakee  v.  Palmkb.  (a) 

Administration  —  Insolvent  estate  —  Priority  ^ 
Voluntary  debt — Judicature  Act  1875  (38  £  38 
Viet.  c.  77),  «.  10— Bankruptcy  Act  1883  (46  &  47 
Fte«.c.  52),«.40. 

A  testator  made  a  voluntary  settlement  in  favour 
of  a  lunatic  son  and  thereby  covenanted  to  pay 
to  the  trustees  the  sum  of  50002.  within  six 
calendar  months  of  his  decease  and  in  the  mean- 
time to  pay  an  annuity  of  2002.  per  annum.  The 
testators  estate  proved  insuffieient  for  the  pay- 
ment of  his  debts  in  full.  The  question  raised 
was  whether  sect.  10  o/  the  Judicatii.re  Act  1875 
abrogates  the  Chancery  rule  postponing  voluntary 
debts,  and  entitles  the  trustees  to  prove  for  the 
arrears  of  the  annuity  and  the  50002.  pari  ^assu 
toith  other  creditors,  or  whether  it  was  stiU  in 
force. 

Held,  that  the  trustees  were  entithi  to  be  paid 
pari  passu  with  other  creditors. 

This  was  an  adjourned  sammons  nnder  the 
following  circumstances : — 

A  testator  made  a  voluntary  setUement  upon  a 
son  who  was  of  unsound  mind,  and  covenanted  to 
pay  to  the  trustees  of  the  settlement  50002.  within 
six  calendar  months  of  his  decease  and  in  tbe 
meantime  to  pay  an  annuity  of  2002.  per  annum. 
The  estate  was  now  being  administ^i^d  by  the 
court  and  was  insufficient  for  payment  of  the 
debts  in  full.  The  question  which  now  arose  was 
whether  the  trustees  were  entitled  to  payment  of 
their  debt  pari  passu  with  creditors  for  ralne,  or 
whether  they  were  postponed  to  such  creditors. 

(a)  Beported  b;  Q.  B.  H^hilton,  Eaq.,  BarrUwr-at  Law. 
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The  Bankruptcy  Act  1883  (46  &  47  Vict.  o.  52), 
8.  40  (4)  provides : 

Sabjeot  to  the  proviBions  of  thia  Act  all  debts  pioT«d 
in  the  bankmptoy  shall  be  paid  pari  pastu. 

By  sect.  10  of  the  Jadicatnre  Act  1875  (38  &  39 
Vict.  o.  77) : 

In  the  adminiatration'by  the  oonrt  of  the  aaaeti  of  any 
person  who  may  die  after  the  commencement  of  this  Act, 
and  whose  estate  may  prove  to  be  insnffioient  for  the 
payment  in  foil  of  his  debts  and  liabilities,  the  same 
rules  shall  prevail  and  be  observed  as  to  the  respective 
rights  of  secured  and  nnseoared  creditors,  and  as  to 
debta  and  UabilitieB  provable  and  ae  to  the  valaation  of 
annaities  and  fntnre  and  contingent  liabilities  respec- 
tively as  may  be  in  forue  for  the  time  being  nnder  the 
law  of  bankrnptoy  with  respect  to  the  estates  of  persona 
adjudged  bankrupt. 

Vernon  Bmith,  Q.C.  and  Druce  for  the  trastees 
of  the  voluntary  settlement. — Sect.  10  of  the  Judi- 
cature Act  1875  incorporates  the  bankruptcy  rule 
that  debts  are  payable  pari  passu.  A  narrow 
construction  was  put  on  the  section  by  Fry,  J.  in 
Be  Maggi  (46  L.  T.  Rep.  362  ;  20  Oh.  Div.  545). 
But  in  Be  Leng  (72  L.  T.  Rep.  407 ;  (1895)  1  Ch. 
652)  this  case  is  observed  upon  by  the  Court  of 
Appeal,  and  must  be  treated  as  overruled. 

Eve,  Q.C.  and  Ford  for  creditors  for  value. — 
Be  Maggi  (ubi  sup)  is  exactly  in  point  and  is 
still  good  law,  and  the  Chancery  rule  postponing 
voluntary  debts  to  debta  for  value  ought  be  m 
enforced. 

Capron  for  the  legal  personal  representative  of 
the  testator. 
Vernon  SmUh,  Q.O.  replied.      ^^^  ^^  ^^ 

July  31. — Cozens-Habdt.  J. — There  has  been 
much  discussion  as  to  sect.  10  of  the  Judicature 
Act  1875  (His  Lordship  read  the  section).  It  does 
not  asBimilate  the  administration  in  chancery 
and  bankruptcy  in  all  respects.  In  some  of  the 
earlier  cases  the  observation  is  made  that  the 
object  of  the  section  is  to  put  an  end  to  the  rule 
in  Mason  v.  Bogg  (2  My.  &  Cr.  443)  allowing 
creditors  to  prove  without  valuing  their  security. 
In  Be  Maggi  (46  L.  T.  Rep.  362 ;  20  Ch.  Div  545) 
Fry,  J.  says :  "  The  question  is  whether,  by  force 
of  sect.  10,  the  provision  of  sect.  32  of  the  Bank- 
ruptcy Act  that,  with  the  exceptions  mentioned 
in  it,  all  debts  shall  be  paid  pari  passu,  is  imported 
into  the  administration  of  insolvent  estates  of 
deceased  persons.  This  turns  upon  the  construc- 
tion which  is  to  be  given  to  the  words  '  the  same 
rules  shall  prevail  and  be  observed  as  to  the 
respective  rights  of  secured  and  unsecured  credi- 
tors as  may  be  in  force  for  the  time  being  under 
the  law  of  oankiTiptcy  with  respect  to  the  estates 
of  persons  adjudged  bankrupt.'  If  tliis  means 
that  only  the  bankruptcy  rule  as  to  the  rights  of 
secured  creditors  on  the  one  hand,  and  of  un- 
secured creditors  on  the  other  hand,  are  to  apply, 
then  sect.  32  will  not  apply  here,  for  that  section 
relates  to  the  rights  of  each  class  of  creditors 
inter  te.  If,  on  the  other  hand,  the  words  mean 
that  the  bankruptcy  rules  which  regulate  the 
lights  of  secured  creditors  inter  se,  of  unsecured 
creditors  inter  se,  and  of  the  class  of  secured 
creditors  as  against  the  class  of  unsecured  cre- 
ditors are  to  apply,  then  the  provision  of  sect.  32 
will  apply.  On  the  Act  alone,  independently  of 
authority,  I  come  to  the  conclusion  that  the 
narrower  construction  must  be  given  to  sect.  10, 


and  that  it  relates  only  to  the  rights  of  secured 
as  against  unsecured  creditors  considered  as  two 
conflicting  classes  of  creditors,  but  that  it  does 
noc  affect  the  rights  of  the  members  of  each  of 
the  two  classes  of  secured  and  unsecured  creditors 
inter  se.    .     .    .    I  think  the  weight  of  authority 
is  in  favour  of  my  conclusion  that  sect.  32  is  not 
introduced  into  the  cdministration  of  the  estates 
of  deceased  persons.    I  am  confirmed  in  my  con- 
clusion by  the  decision  in  the  court  of  Appeal 
in  Lee  v.  Nuttall  (41  L.  T.  Rep.  4 ;  12  Ch.  Div. 
61)  that  on  executor's  right  of  retainer  is  not 
affected    by    sect.     10."      If    there    had    been 
no   other   decision   upon    the    point   I   should 
have  followed    Fry,  J.    But  there  is  the  case 
of  Be  Leng  (72  L.  T.  Rep.  407 ;  (1895)  1  Ch.  652) 
in    which  the  late  Master    of    the  Rolls  treats 
Be  Maggi  {ubi  sup.)  as  an  exception.     He  says 
(72  L.  T.  Rep.  at  p.  409 ;  (1895)  1  Ch.  at  p.  665) : 
"  It  is  settled  that  the  rales  in  bankruptcy  which 
increase  a  bankrupt's  assets — e.g.,   the    reputed 
ownership    clause,    the    fraudulent     preference 
clause,  and   the    sections  which    defeat  certain 
settlements  and  executions — do  not  apply  to  the 
administration  in  Chancery  of    the  assets  of  a 
deceased    person-    Those  assets  must  be  ascer- 
tained by  applying  the  general  laws  of  property, 
and  not  the  special  roles  applicable  to  cases  of 
bankruptcy.    The  authorities  for  this  proposition 
are  Be  Withemsea  Brickworlcs  (43  L.  T.  Rep.  713 ; 
16  Ch.  Div.  337),  Be  Maggi  (ubi  sup.),  and  Pratt 
V.  Inman  (61  L.  T.  Rep.  760;  43  Oh.  Div.  175). 
See  also  Be  Baker  (62  L.  T.  Rep.  817 ;  44  Ch.Div. 
262).      Two    further   rules    have  been  settled — 
namely :  First,  that  the  common  law  right  of  an 
executor  or  administrator  to  retain  a  debt  due  to 
himself  is  not  affected  by  sect.  10  of  the  Judica- 
ture Act  1875 :  {Lee  v.  Nuttall,  ubi  sup. ;  Be  May, 
63  L.  T.  Rep.  375  ;  45  Ch.  Div.  499) ;    secondly, 
that   this  section  has    not    deprived    judgment 
creditors  of  their  right  to  be  paid  in  priority  to 
other    creditors    in    an    administration    action, 
although  they  have  no  priority  in  bankruptcy-, 
(see   Smith  v.  Morgan,  6  0.  P.  Div.  337,  and  Be 
Maggi,  ubi  »up.).    In  Be  Maggi,  Lord  Justice 
(then  Mr.  Justice)  Fry,  came  to  this  conclusion. 
But,  in  commenting  on  sect.  10  of  the  Judicature 
Act  1875,  he  seems  to  have  overlooked  the  words 
"  as  to  debts  and  liabilities  provable,"  and  he  con- 
sidered that  sect.  32  of  the  Bankruptcy  Act  1869, 
which  enacted  that,  subject  to  certain  specified 
exceptions,  all  debts  should  in  bankruptcy  be  paid 
pari  passu  was  not  made  applicable  to  administra- 
tion actions.    No  doubt  if  that  section  were  held 
applicable  in  all  cases  it  would  exclude  the  right 
of  an  executor  to  retain  his  own  debt,  and  would 
deprive  judgment  creditors  of  their  priority.    But 
these    persons    are    entitled    to    preference    on 
grounds   peculiar  to  themselves,  and  the  rules 
which    favour    them    are    rather    exceptions    to 
ordinary  rules  as  to   payment    of    debts    than 
iUastrations  of  these  rules.    Whilst  I  recognise 
the    exceptions,    1    cannot    myself    go    so    far 
as  to   say  that  the  general  rule  in  bankruptcy 
which  requires  debts  (with  some  exceptions)  to  be 
paid  pari  passu  is  not  applicable  in  administration 
actions  where  the  estate  being  administered  is 
insolvent."      In  the  same  case  Smith,  L.J.  ex- 
pressed in  no  doubtful  language  his  dissent  from 
Be  Maggi  {ubi  sup.) :  "  I  do  not  inquire,"  he  says, 
"  if  the  learned  judge's  construction  of  sect.  10  is 
not  too  narrow,  and,  moreover,  the  case  does  not 
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bind  me."  In  Be  Heyvnod  (77  L.  T.  Bep.  423 ; 
(1897)  2  Oh.  593)  the  point  was  considered  by 
Stirling,  J.,  and  he  followed  Be  Leng  {ubi  tup.). 
In  this  state  of  the  authorities  I  must  hold  that 
Tolnntary  debts  rank  with  other  debts,  and  that 
the  Chanoerr  rule  postponing  soch  debts  does  not 
apply.  Aa  it  is  an  important  point,  the  costs  of 
ail  parties  mast  come  oat  of  the  estate. 

Solicitors:    Oamlen,    Burdett,    and    Oamien; 
Bidtdaie  and  Son ;  Belfrage  and  Co. 


QUEEN'S  BENCH  DIVISION. 

Friday,  June  15. 

(Before  Obahthax  and  Ohahnbll.  JJ.) 

Jbnkeb  Institute  or  Pbbyehtitb  Mbdiciitb 

(apps.)  V.    St.    GrOBOB'S,     HAirOYEBSQUABE, 

Aasbsbuent  Committbb  (resps.).  (a). 

Bates — Exemption — Society  inetitutedfor  pwrpotet 
of  science  ezelutively — Manufacture  and  sale  of 
teientifie  remedies — Annual  voluntary  contribu- 
tions— Donaiums — Scientific  Societies  Act  1843 
(6*7  Vict.  c.  36),  *.  1. 
A  society    was    instituted  for    the    purposes  of 
cuivaneing  the  stiuly  and  application  of  preven- 
tive medicine.    It  taught  and  examined  students, 
undertook  original  investigations,  and  prepared, 
and  sold  certain  scientific  remedies.    The  sale  of 
these  remedies  did  not  cover  the  expense  of  their 
manufacture.     It  was  supported  partly  by  the 
payments  received  for  medioines  sold,  partly  by 
large  donatioiu,  som,e  of  which  had  been  devoted 
io  the  erection  of  buildings  for  the  mirposes  of 
the  society,  and  parity  by  fees  paid  by  students. 
Certain  rooms  were  sub-tet  to  the  Local  Oovem- 
'  rnent  Board  at  a  yearly  rent,  which  rooms,  by 
the  terms  of  the  tvuaney,  were  to  be  used  exdu- 
tieely  for   investigations   in    connection   irith 
vaeemation,  and  for  the  manufadwre  of  pure 
lumph. 
Beld,  thai  as  the  society  carried  on  the  mantf/oe- 
twre  and  sale  of  preventive  medicines,  it  was  not 
a   society  iiutimted  for   purposes   of  science 
exelutively,    within   sect.    1    of  the    Scientific: 
Societies   Act    1843,    and    was    therefore    not 
entitled  to  have   its  premises  exempted  from 
rates. 
Per  Channell,  J. :   The  occupation  of  the  Local 
Oovernment  Board    of  part    of  the    assessed 
premises  was  not  su^h  an  occupation  as  would 
moike  the  board  capable  of  being    separaidy 
assessed  in  respect  thereof,  and  therefore  on  this 
ground  also  tM  society  was  liable  to  rates. 
Query :    Whether  the  society  was  supported   by 

voMntary  contributions  within  sect.  1. 
Casb  stated  under    sect.   40  of  the    Valuation 
(MetropoUs)  Act  1869  (32  &  33  Vict.  c.  97). 

The  appellants  were  a  company  incorporated 
on  the  25th  July  1891,  under  sect.  23  of  the  Com- 
panies Act  1867,  under  the  name  of  "  The  British 
Institute  of  FreventiTe  Medicine  "  without  the 
word  "  Limited"  being  added  to  their  name  under 
■a,  licence  from  the  Beard  of  Trade  duly  granted 
under  the  said  section. 

On  or  about  the  6th  Dec.  1898  the  British 
Institute  of  FroTentire  Medicine,  in  pursuance  of 
the  powers  given  by  sect.  13  of  the  Companies 
Act  1862,   dianged  its   name  to  "The    Jenner 
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Institute   of   Freventire    Medicine,"    and   it  ia 
hereinafter  referred  to  as  "  the  institute." 

The  memoraadam  of  association  provided  as 
follows : 

The  objeoti  for  which  the  inititnte  is  established  are 
u  follows  :  "  (a)  To  Btady,  inTSstigate,  diaoorer,  and 
improve  the  meam  of  preventing  and  oaring  infective 
'  diieases  of  men  and  animals,  and  to  provide  a  place 
where  research  may  be  carried  on  for  the  pnrpoies  afore- 
said. (!i)  To  provide  inBtmotion  and  edaoation  in  pre- 
ventive medicine  to  medical  ofaoen  of  health,  medical 
practitioners,  veterinary  snrgeons,  and  advanced  stodents. 
(e)  To  prepare  and  to  supply  to  those  requiring  them 
inch  epeoial  protective  and  curative  materials  as  havebeen 
already  found  and  shall  in  future  be  found  of  value  in 
the  prevention  and  treatment  of  infective  diseases, 
(d)  To  treat  persons  auifering  with  infective  diseasei  or 
threatened  with  them  in  bdldinfcs  of  the  inititnte  or 
elsewhere,  (e)  With  a  view  to  effecting  those  objects  to 
provide  laboratories,  to  appoint  a  scientific  staff,  to 
insUtute  leoturei  and  demonstration!,  to  issue  pnblica- 
tioai  of  the  transaotiona  of  the  inititate,  and  to  found  a 
library.  (/)  In  case  it  should  be  thought  desirable  so  to 
do,  to  examine  students  of  the  institute  and  to  award 
prizes  and  oertifloates,  subject  to  inch  regulations  and 
conditions  as  the  institute  mi^  from  time  to  time  deter- 
mine; Provided  that  no  certificate  shall  be  granted 
unless  there  is  dearly  expreaied  on  it  a  note  to  the 
effect  that  it  ii  granted  as  showing  the  resnlt  of  the 
exunination  held  on  behalf  of  the  inititnte,  and  has  no 
special  virtae  or  effect  by  any  etttute  or  charter,  (f) 
Subjeot  to  the  provisions  of  the  2  let  section  of  the  Com- 
panies Aot  1862,  to  pnrahaae,  sell,  rent,  let,  or  hold  landi, 
tenements,  or  other  real  or  personal  property  which  may 
be  neoesaary  or  advantageous  to  the  idForesaid  objects, 
and  to  mortgage  the  same  for  the  pnrpoiei  of  the  insti- 
tute, (h)  To  receive  donations  and  lubicriptions  from 
persons  desiring  to  promote  the  objects  aforeiaid  or  any 
of  them,  and  to  hold  fundi  in  trust  for  the  same,  pro- 
vided that  if  the  institute  shall  take  any  funds  or  pro- 
perty upon  any  mob  ipecial  trust,  lo  as  to  make  it 
subjeot  to  the  jurisdiction  of  the  Charity  Commissioners, 
the  institute  shall  observe  all  the  directions  of  the  oom- 
miiaianers  with  respect  thereto,  and  if  required  by  them 
vast  the  same  in  special  trustees,  (i)  To  oonsfanct, 
alter,  and  wi»int».in  any  buildings  necessary  or  conve- 
nient for  the  purposes  of  the  inititnte.  (j)  To  do  all 
such  other  lawful  things  aa  may  from  time  to  time  be 
condomve  to  the  attainment  of  the  objects  above  set 
forth  orany  of  them." 

By  the  memorandum  of  assodatioa  it  waa 
f orttier  provided  as  follows : 

The  income  and  property  of  the  institute  whenossoever 
derived  shall  be  applied  solely  towards  the  promotion  of 
the  objects  of  the  institnte  aa  set  forth  in  this  memo- 
randum of  associaUon,  and  no  portion  thereof  shall  be 
paid  or  transferred  direoUy  or  indirectly  by  way  of 
dividend,  bonus,  or  otherwise  howsoever  by  way  of  profit 
to  the  members  of  the  institute,  provided  that  nothing 
herein  contained  shall  prevent  any  payment  in  good 
faith  of  interest  not  exceeding  5  per  cent,  on  any  loan 
advanced  by  members  of  the  institute  to  promote  the 
objects  thereof,  or  of  remuneration  to  any  professor, 
lecturer,  director,  officer,  or  servant  of  the  institute,  or 
to  any  member  or  other  person  in  anywise  howsoever 
connected  with  the  institute  in  return  for  any  services 
actually  rendered  to  the  institute,  or  undertaken  by  the 
anthorit^  of  the  council  to  promote  the  objeoti  of  the 
institute. 

The  institute  waa  (subject  to  what  is  herein- 
after stated)  supported  by  interest  and  dividends 
from  investments,  profits  on  sale  of  investments, 
by  fees  derived  from  lectures  and  from  students 
and  for  the  use  of  the  laboratories,  and  by 
receipts  from  the  sale  of  the  records  of  the  trans- 
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actions  of  the  inatitnte,  hj  fees  raoeived  for 
diagnosea  made  at  the  institute,  and  reoeipte  from 
the  sale  of  protective  and  oaratire  materials  pre- 
pared and  sold  bjr  the  institate,  snch  aa  mallein, 
tnbercalin,  and  antitoxins,  and  also  by  donations. 
Part  of  the  donations  had  been  spent  on  the 
buildings  or  invested  by  the  appellants,  and  the 
rest  had  gone  in  onrrent  expenditure. 

The  schedole  attached  to  the  case  contained 
details  of  the  subscriptions,  amounting  in  1895  to 
151. 10*.,  in  1896  to  132. 13«.,  in  1897  to  82.  8«.,  in 
1898  to  142.  14«.,  and  ia  1899  to  142.  8«.  Annual 
subscriptions  of  52.  and  upwards,  under  art.  3  (d) 
of  the  articles  of  association,  entitled  the  sub- 
scribers to  membership  of  the  institute  if  they 
signified  in  writing  their  desire  to  become  members, 
bat  of  the  subscribers  mentioned  in  the  detailed 
accounts  only  two  were  members  of  the  institute. 
Members  had  the  rights  and  privileges  to  which 
they  were  entitled  under  the  Companies  Acts 
and  the  appellants'  memorandum  and  articles  of 
association,  but  had  no  other  or  further  rights  or 
priviteges. 

Annual  subscribers  who  were  not  members 
obtained  nothing  in  return  for  their  subscriptions. 

The  Poplars  Farm  mentioned  in  the  institute's 
accounts  was  a  branch  establishment  of  the  insti- 
tute, and  wds  the  place  where  the  preparation 
of  antitoxin  was  regularly  and  continually  carried 
on.  The  farm  and  preparation  were  maiuged 
from  the  headquarters  of  the  institate. 

The  institute  had  obtained  the  certificate  pro- 
vided for  by  sects.  1  and  2  of  6  &  7  Vict  o.  36, 
and  sect.  2  of  the  Act  was  complied  with. 

There  had  been  no  appeal  under  sect  6  of  the 
Act. 

The  said  certificate  was  obtained  on  the  1 8th 
June  1898,  and  the  respondente  had  notice  thereof. 

In  or  about  March  1894  the  institute  had  pur- 
chased the  freehold  of  certain  land  situate  in 
Chelsea  Bridge-road,  in  the  parish  of  St.  Qeorge, 
Hanover-square,  in  the  county  of  London,  and 
erected  certain  buildings  thereon  for  the  purposes 
and  objecte  steted  in  the  memorandum  of  associa- 
tion. The  said  land  and  buildiuKa  were  the 
premises  which  were  the  subject  of  the  assess- 
ment as  hereinafter  mentioned,  and  are  here- 
after referred  to  as  the  "  assessed  premises." 

An  agreement  wsjg  made  between  the  institute 
ot  tiie  one  part  and  the  Local  Oovemment  Board 
of  the  other  part,  dated  the  31st  May  1898, 
whereby  the  institute  agreed  to  let  and  the  Local 
Government  Board  agreisd  to  take  certain  rooms 
in  the  assessed  premises  for  the  term  of  one  year 
from  the  25th  March  1898  and  thereafter  from 
year  to  year  at  an  annual  rent  of  2502.  upon  the 
terms  therein  contained,  of  which  the  following 
were  the  ohief — ^namely,  that  the  institute  shoald 
famish  two  of  the  rooms  demised  as  laboratories 
and  the  other  as  an  office,  that  it  should  provide 
them  with  gas  and  water  free  of  charge,  that  the 
board  should  not  witiioat  the  consent  of  the 
institute  use  the  rooms  for  any  other  purpose  than 
for  the  preparation  o{  glyoerinated  otuf  lymph 
and  investigations  in  connection  with  vaccination, 
and  that  the  director  of  the  institute  should  have 
access  to  the  rooms  at  all  times  for  the  purpose 
of  inspecting  the  same.  The  Local  Government 
Board  had  entered  into  and  had  since  been  and 
were  now  in  oooupation  of  the  rooms  which 
formed  part  of  the  assessed  premises  which  were 
the  aabject-matter  of  tiiis  appeeL     The   rooms 


were  used  by  the  Local  Government  Board 
for  no  other  parpose  than  the  preparation  of 
glycerinated  cuf  lymph  and  investigations  in 
connection  with  vaccination.  The  rooms  let  were 
in  no  way  structurally  severed  from  the  rest  of 
the  buildings,  nor  had  they  any  separate  entrance 
or  staircase,  and  they  opened  into  the  landings  by 
an  ordinary  door  just  as  all  the  other  rooms  in 
thepremises  did. 

With  the  exception  of  the  parts  let  to  the 
Local  Government  Board  the  assessed  premises 
had  been  and  were  exclusively  used  by  the  insti- 
tute.  The  assessed  premises  were  the  head- 
quarters of  the  iniititute,  and  were  the  place 
where  or  from  whence  all  ite  affairs  and  proceed- 
ings for  which  the  institate  was  incorporated  as 
aforesaid  were  managed  and  regulated. 

In  the  aocoants  of  income  of  the  institute 
annexed  to  the  case  the  item  "  interest  on  invest- 
mento"  indnded  sums  derived  from  the  invest- 
ment of  donations,  gifts,  bequeste,  &i.  The  fees 
from  studente  represented  payments  mads  by 
pupils  for  courses  of  instraction.  Such  fees  had 
hitnerto  not  been  sufficient  to  defray  the  expenses 
of  such  instruction,  and  the  teaching  of  the 
institute  was  not  carried  on  so  as  to  result  in  a 
profit  over  and  above  the  expenses  thereof.  The 
lectures  were  a  means  of  imparting  knowledge  to 
the  studente  which  would  be  useful  to  them  in 
their  professions  and  assist  them  therein.  The 
institute  did  not  train  medical  officers  of  health, 
medical  practitioners,  or  veterinary  surgeons  as 
such,  nor  had  it  instituted  a  course  of  study  by 
attending  which  studente  could  qualify  for  the 
above  professions ;  but  it  had  esteblished  courses 
of  instruction  on  the  subject  of  bacteriology, 
which  would  be  of  value  to  such  persons.  The 
lectures  and  courses  of  instruction  were  given  in 
the  assessed  premises. 

The  antitoxin,  malign,  and  tuberculin  were  the 
protective,  curative,  and  diagnostic  materials  which 
were  produced  (though  not  exclusively  so)  for 
sale,  and  were  sold  b^  the  institute  in  pursoanoe 
of  the  powers  contained  in  ite  memorandum  of 
association.  Mallein  and  tabereulin  were  pre- 
pared on  the  assessed  premises.  By  far  the 
largest  portion  of  the  receipte  from  sales  were 
derived  from  wotitoxins.  The  iiutitute  had,  not- 
withstanding that  it  had  so  far  susteined  loss  by 
carrying  on  the  making  and  selling  of  antitoxins, 
continued  the  preparation  of  antitoxins  because, 
amongst  other  reasons,  they  can  only  be  pro- 
duced in  the  necessary  anoonteminatod  form  and 
at  the  reqiusite  grades  of  strength  by  exceed- 
ingly high  scientific  skill  and  care,  and  because  the 
continued  making  of  antitoxins  is  the  only  means 
of  improving  the  process  and  through  this  great 
improvemente  are  constantly  being  effected.  The 
preparation  of  the  antitoxin  was  carried  on  on 
the  Poplars  Farm,  but  was  directed  from  the  head- 
quarters of  the  institute,  where  also  orders  were 
taken  for  ite  sale  and  delivery. 

The  institute  had  not  in  fact  and  did  not  in 
fact  make  any  dividend,  gift,  or  bonns  in  money 
unto  or  between  any  of  ite  members. 

The  institate  carried  out  for  fees  charged  by 
it  examinations  of  materials  sent  to  it  ror  the 
purposes  of  bacteriological  and  chemical  investi- 
gation. These  investigations  were  carried  out  in 
the  assessed  premises. 

A  supplementel  valuation  list  for  the  parish  of 
St.  George,  Hanover-square,  made  by  the  overseers 
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of  snch  parish,  was  dated  and  deposited  on  or 
about  the  Slst  May  1898,  and  the  inttitute  was 
therein  rated,  charged,  and  assessed  in  respect  of 
the  assessed  premises  occnpied  by  them  as  afore- 
said in  the  said  parish  at  and  npon  a  gross  Talue 
of  10002.  and  a  rateable  value  of  8342. 

The  appellants  objected  before  the  assessment 
committee  on  the  grounds  that  the  said  premises 
so  occupied  by  them  as  aforesaid  were,  in  the 
circumstances  already  referred  to,  exempt  from 
parochial  and  other  local  rates,  and  they  duly  gave 
notice  of  objection  and  specified  the  corrections 
wUch  they  desired  to  be  made,  but  the  committee 
refused  to  amend  the  list  and  confirmed  the 
said  assessment,  and  the  appellants  thereupon 
appealed. 

The  questionB  for  the  opinion  of  the  court 
were :  (1)  Was  the  Jenner  Institute  of  PreTentive 
Medicine  exempt  under  6  &  7  Yiot.  c.  36  from 
being  assessed  or  rated  and  from  liability  to  the 
payment  of  county,  borough,  parochial,  and  other 
local  rates  and  cesses  in  respect  of  the  assessed 
premises?  (2)  If  the  Jenner  Institute  of  Pre- 
Tentive  Medicine  was  not  exempt  under  6  &  7 
Yict.  c.  36  from  liability  to  be  assessed  or  rated 
and  from  liability  to  payment  of  the  said  rates 
and  cesses  in  respect  of  the  whole  of  the  assessed 
premises  by  reason  only  of  the  said  letting  to  the 
Local  Grovemment  Board,  was  the  said  institute 
exempt  under  6  &  7  Yict.  c.  36  from  being  assessed 
or  rated  and  from  liability  to  payment  of  county, 
borough,  parochial,  and  other  local  rates  and  oesses 
in  respect  of  snob  parts  of  the  assessed  premises 
as  were  not  let  to  the  Local  GoTemment  Board  ? 

The  Scientific  Societies  Act  1843  (6  &  7  Yict 
C.36): 

Seot  1.  .  .  .  From  and  after  the  first  o(  October, 
one  thoasand  eight  hnndzed  and  forty-three,  no  per- 
son or  persona  shall  be  aaaeiaed  or  rated,  or  liable 
to  be  aaaessed  or  rated,  or  liable  to  pay  to  any  ootinty, 
bonragh,  paroohial,  or  other  local  rates  or  ceases  in 
reapeot  of  any  land,  honsea,  or  bnildinga,  or  parts  of 
hoTuea  or  bnildinga,  belonging  to  any  aociety  inatitated 
for  pnrpoaea  of  science,  literatore,  or  the  fine  arts 
excloaiToly,  either  as  tenant  or  aa  owner,  and  ooonpied 
by  it  for  the  traniaotion  of  its  bnaineaa  and  for  carrying 
into  eSeot  ita  purpoaas,  provided  that  anch  society  shall 
be  anppcnted  wholly  or  in  part  by  annnal  Tolnntacy 
oontribntiona,  and  ahall  not,  and  by  ita  lawa  may  not, 
make  any  dividend,  gift,  diviaion,  or  bonus  in  money  nnto 
or  between  any  of  ita  mombera,  and  provided  alao  that 
anch  aociety  ahall  obtain  the  certifloate  of  the  barriater- 
at-law  or  Lord  Advocate  aa  hereinafter  mentioned. 

MeCaU,  Q.C.  (with  him  E.  M.  PoUoek)  for  the 
appellants. — The  institute  is  within  the  exemption 
created  by  sect.  1  of  the  Scientific  Societies  Act 
1843,  and  therefore  is  not  liable  to  be  rated  in 
respect  of  the  premises  occupied  by  it.  The  insti- 
tute is  a  society  instituted  for  purposes  of  science 
exclusively.  The  manufacture  of  antitoxin  is  a 
purpose  of  science,  as  it  advances  the  objects  of 
science : 

Royal  College  of  Music  v.  Westmiruttr  Veetry,  78 

L.  T.  Bep.  441 ;  (1898)  1  Q.  B.  809  ; 
Reg.  V.  Manchester  Oveneen,  16  Q.  B.  449  ; 
Linnean  Society  of  London  v.  Churchwardens   of 

8t.  Anne't,  Westminster,  3  E.  &  B.  793  ; 
Seg.  V.  Royal  Medical  and  Chirurgical  Society  of 

London,  21  J.  P.  789  ; 
Beg.  V.  Bradford  Library  and  Lityary  Society,  1 
E.  &  E.  88. 

It  is  contended  that  the  fact  that  part  of  the  pre- 


mises is  sub-let  to  the  Local  Grovemment  Board 
takes  the  case  out  of  sect.  1.  This  is  not  so.  The 
test  in  such  circumstances  is  whether  or  not  the 
sub-tenant  would  be  rateable  on  his  occupation. 
Here  it  is  clear  the  Local  Government  Board  it  it 
had  been  an  individual  would  be  rateable.  Pwrvi* 
V.  Traill  (3  Ex.  344)  is  in  effect  overruled  by 
Linnean  Society  of  London  v.  Churehvoardent  of 
Bt.  Anne's,  Westmintter  (sup.),  and  see  Earl 
Clarendon  v.  Beetor  of  8t.  James's  (10  G.  B.  448). 
The  society  is  supported  wholly  by  annual  volun- 
tary subscriptions.  These  cases  show  that  the 
fact  that  the  subscriptions  take  the  form  of  dona- 
tions and  that  fees  are  paid  by  students  makes  no 
difference  in  this  respect. 

Danekwerts;  Q.C.  and  Byde  for  the  respondents. 
— The  requirements  whicn  a  society  mast  fulfil 
before  it  can  obtain  the  benefit  of  sect  1  of  the 
Scientific  Societies  Act  are  stated  by  Smith,  L.J. 
in  Art  Union  of  London  v.  Savoy  Overseers  (71 
L.  T.  Bep.  40 ;  (18»4)  2  Q.  B.  609).  The  institute 
does  not  fulfil  all  these  requirements.  In  the 
first  place,  it  is  not  instituted  for  purposes  of 
science  exclusively.  By  purposes  of  science  is 
here  meant  for  the  purpose  of  advancing  and  dis- 
seminating science,  not  by  advancing  the  benefits 
of  science : 

Boyal  College  of  Music  v.  Westminster  Vestry 
(sup.). 
Here  the  institute  carries  on  the  manufacture  of 
certain  medicines  and  sells  them.  This  is  not  a 
purpose  of  science  within  the  section,  but  a  trade, 
however  beneficial  it  may  be  to  the  community. 
In  the  next  place,  the  institute  is  not  a  society 
supported  exclusively  by  annual  volantary  con- 
tributions : 

Savoy  Overseers  v.  Art  Union  of  London,  74  L.  T. 

Bep.  497;   (1896)  A.  C.  296; 
Inland  Revenue  Commistionen  v.  Forest,  63  L,  T. 
Sep.  36  ;  15  App.  Caa.  334. 

E.  M.  PoUoek  in  reply. 

GsAMTHAH,  J. — This  is  a  case  of  considerable 
importance,  and  I  may  add  also  of  considerable 
interest  One  is  always  glad  to  hear  of  the 
existence  of  such  an  institution  as  this.  It  is  well 
to  know  that  there  are  gentiemen  who  are  pre- 
pared to  devote  time  and  money  to  the  preparation 
of  new  medicines  which  science  has  discovered, 
and  which  are  undoubtedly  of  the  greatest  advan- 
tage to  humanity.  We  have,  however,  a  strict 
duty  to  perform — that  is,  to  construe  an  Act  of 
Parliament.  We  have  to  determine  whether  or 
not  the  objects  of  this  society  bring  it  within  the 
provisions  of  sect.  1  of  the  Scientific  Societies  Act 
1843,  so  as  to  exempt  it  from  rateability  in  respect 
of  the  premises  occupied  by  it.  I  have  no  doubt 
myself  that  tliey  do  not.  It  seems  to  me  tliat  the 
earlier  cases  cited  on  behalf  of  the  appellants  are 
no  authority  for  adopting  the  contrary  view.  It 
is  not  necessary  to  go  into  these  cases,  but  I  may 
remark  tiiat  they  were  all  decided  by  Lord 
Campbell,  who  seems  to  have  had  a  fixed  view 
with  re^urd  to  the  objects  of  such  societies.  Lord 
Macnagnten  in  Savoy  Overseers  v.  Art  Union  of 
London  (sup.)  states  that  these  earlier  decisions 
have  given  rise  to  a  great  deal  of  difficulty.  Thus 
in  one  of  these  earlier  cases — Beg.  v.  Bradford 
Library  and  Literary  Society  (enp.) — an  institu- 
tion which  I  should  be  inclined  to  <»I1  a  circulating 
library  was  held  to  be  within  the  exception ;  but 
we  have  not  to  deal  with  such  aa  institution  as 
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that  at  the  present  time.  This  is  not  a  society 
institnted  for  purposes  of  science,  literature, 
or  the  fine  arts  ezclnsiTely.  One  main  object  of 
the  80(nety  is  clearly  the  manufacture  of  certain 
medicines  which  hare  been  found  of  infinite  ralne 
in  prerentinK  and  curing  certain  diseases,  but 
which  demand  the  greatest  skill  in  their  manu- 
taotore,  and  which  can  be  manufactured  properly 
only  by  such  an  institution  as  this.  Haring 
sucoeeded  in  manufacturing  the  materials  or 
medicines  of  the  necessary  purity,  they  then 
sell  them,  as  I  onderstand  it,  to  anyone 
requiring  them  for  medical  use;  but,  as  the 
prices  charged  or  obtained  for  them  are  not 
snfSoient  to  maintain  the  institution,  it  seeks 
and  fortunately  obtains  subscriptions  and  dona- 
tions which  enable  it  to  continue  its  most 
yalnable  work.  There  is  no  case,  howerer,  in 
which  snch  an  object  as  this  has  been  held  to 
exempt  a  society  from  rateability,  and  we  hare, 
therefore,  no  power  to  extend  the  exemption  to 
this  society. 

GHA.NNBLL,  J. — I  am  of  the  same  opinion. 
Although  one  of  the  objects  of  the  society  is 
nndonbtedlr  the  promotion  of  science,  another, 
and  probably  the  chief  of  them,  is  to  gire  to  indi- 
ridnals  the  practical  benefits  of  science.  It 
therefore  seems  to  me  that  it  is  not  a  society 
instituted  for  purposes  of  science  excluslTely, 
within  the  meaning  of  sect.  1  of  the  Scientific 
Societies  Act  1843.  That  view  is  borne  out  by 
the  cases,  if  I  understand  them  rightly.  In  Boy(d 
College  of  Music  r.  WeBtminiter  Vestry,  Smith, 
L.J.  defines  the  expression  "  instituted  for  the 
purposes  of  science,  literature,  or  the  fine  arts 
ezofaairely"  used  in  the  Act  as  meaning  insti- 
tuted for  the  purpose  of  advancing,  disseminating, 
or  pro^igating  science,  literature,  or  the  fine 
arts.  In  that  definition  the  only  word  which 
could  be  considered  to  appbr  to  the  distribution 
of  the  products  or  results  of  science  is  the  word 
"  disseminating  " ;  but  I  do  not  think  it  was  the 
intention  of  me  learned  Lord  Justice  that  the 
word  should  have  any  snch  application.  I  desire 
to  base  my  judgment  mainly  on  the  ground  that 
this  is  not  a  society  instituted  for  the  purposes  of 
science  exclusively.  I  should  not  wish  to  base 
my  judgment  upon  the  ground  that  the  society  is 
not  supported  wholly  or  in  part  by  "annual 
Tolnntaxy  contributions."  Though  not  entirely 
free  from  doubt,  still  I  am  inclined  to  think  that 
the  donations  to  this  society  would  come  within 
these  words.  They  are  not  like  the  contributions 
which  were  paid  to  the  Art  Union  of  London; 
they  resemble  subscriptions  rather.  I  do  not 
suppose  that  it  is  contended  that  subscriptions 
are  other  than  annual  contributions.  Another 
difficulty  in  the  way  of  this  society  arises  from  the 
occupation  of  a  portion  of  its  premises  by  the 
Local  Government  Board.  The  answer  to  the 
question  whether  or  not  a  subordinate  occupation 
of  this  kind  prevents  the  premises  from  being 
used  exclusively  for  the  purposes  of  the  society 
appears  to  me  to  depend  upon  whether  or  not  the 
occupation  of  the  subordinate  occupier  is  such 
that  he  can  himself  be  rated  in  respect  thereof. 
If  the  occupation  of  the  subordinate  occupier 
is  of  such  a  character  as  to  render  him  sepa- 
rately rateable,  then  the  remaining  portion  of 
the  premises,  if  used  exclusively  for  the  purposes 
specified  in  sect  1  of  the  Scientific  Societies  Act, 
vonld  be  exempt  from  rateability  notwithstanding 


the  subordinate  occnpaiian;  but  if  the  occupation 
of  the  subordinate  occupier  is  not  such  as  would 
make  him  separatelv  rateable,  then  no  portion 
of  the  premises  woald  be  exempt.  That,  in  my 
opinion,  is  the  effect  of  the  cases.  In  this  case, 
apart  altogether  from  the  question  whether  the 
Local  Government  Board  could  be  i-ated  as  if  it 
were  an  individual,  it  is  very  doubtful  whether  its 
occupation  is  a  separate  rateable  occupation.  I 
am  inclined  to  think  that  it  is  not ;  and  if  that 
is  so,  the  appellant  society  would  be  prevented 
from  coming  within  the  exemption.  Upoa  these 
two  grounds  I  base  my  judgment. 

Appeal  ditmisted. 

Solicitors    for   the   appellants,    Htmters   and 
Sm/net. 
Solicitor  for  the  resjwndents,  W.  J.  Fraser. 


June  25  and  26. 
(Before  Gkamtham  and  Phiiximokk,  JJ.) 

Petbb  Waleeb  and  Son  Limited  (apps.)  v. 

Bbislbt  (Surveyor  of  Taxes)  (resp.). 

Gbinteb  (app.)  V.  Fleming  (Surreyor  of  Taxes) 

(resp.).  (o) 
Bevenue — Jnhahiied  hotue  duty — Poor  law  valua- 
tion— "  FnU  annual  vahie  " — "  Actual  amount 
of  the  rent " — "  Tied  "  licensed  premiset — Souee 
Tax  AeU  1803  (43  Geo.  3,  c.  161),  1. 10 ;  1808 
(48  Geo.  8,  c.  55),  tdied.  B,  rr.  8,  9,  10,  11 ; 
1851  (14  k  15  Vict.  c.  36), ««.  1,  2,  and  schedule. 
"  FuU  annual  value"  in  rule  8 of  sehed.  B,  House 
Tax  Act  1808,  means  full  and  just  yearly  rent, 
and  "  cutual  amount  of  the  rent "  in  rule   II 
means  not  merely  the  money  rent  reserved,  but 
also  the  value  of  any  other  reservation  in  favour 
of  the  landl^rrd.     The  valuation  for  poor  law 
rating  is    not  binding  on    the    commissioners 
for  the  purposes  of  assessirig  inhabited  hotue 
duty. 
The  owner  of  certain  licensed  premises  let  them  t« 
brewers  for  6W.  yearly  rent.     The  brewers  tub. 
let  them  to  the  occupier  at  141.  yearly  rent,  but 
subject  to  a  covenant  that  the  occupier  should 
buy  from  the  brewers  all  the  beer,  spirits,  and 
mineral  waters  sold  on  the  premises.     The  com,- 
missioners  held  that  602.  was  the  actual  amount 
of  the  rent  payable  for  the  premises,  and  refused 
to  admit  evidence  on  the  point. 
Held,  thai  they  must  admit  such  evidence. 
Per  Grantham,  J. :  The  duty  of  the  commissioners 
was  to  take  all  evidence  which  would  enable  them 
to  determine  the  gross  value  of  the  premises,  and 
in  considering  such  evidence  the  principle  <jf 
White  V.  Bradford-on-Avon  Assessment  Com- 
mittee (78  L.  T.  Sep.  758;  (1898)  2  Q.  B.  630) 
woidd  apply. 
Per  PhiUimore,  J. :  As  the  premises  were  let,  rule 
11  of  sched.  B  of  the  House  Tax  Act  1808  applied, 
and  aU  the  commissioners  could  do  was  to  ascer' 
tain  the  actual  atnount  of  the  yearly  rent.    In 
doing  this  the  value  of  the  covenant  to  buy  beer 
mMst  be  estimated  into  the  rent. 
These  were  two  cases  stated  by  the  CommiS' 
sioners  of  Income  Tax  and  Inhabited  House  Dut^, 
which,  au  the  chief  question  in  both  was  practi- 
cally the  same,  were  argued  together. 

(a)  Beported  by  J.  Ahdbkw  Stoahan,  'Et^.,  BarriiMr-kt-Law. 
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Petxb  Waleib  and  Son  Limited  v.  Bbislit. 

At  a  meeting  of  the  GommiBsioners  for  General 
Fnipoees  of  Income  Tax  and  Inhabited  Honae 
Daty  for  the  district  of  Fresoot,  in  the  county  of 
Lancaster,  held  at  the  Coonty  Sessions  House, 
Liverpool,  in  the  said  county,  on  the  24th  Nov. 
1^8,  the  appellants  (who  were  a  limited  company 
registered  under  the  Companies  Acts  1862-98, 
and  carried  on  the  business  of  brewers  and 
maltsters  at  Liverpool,  Warrington,  Burton,  and 
elsewhere,  and  whose  registered  offices  were  at 
105,  Duke-street,  Liverpool)  appealed  against 
an  assessment  on  them  as  oocupiei's  for  inhabited 
house  duty  on  a  fully  licensed  public-house 
nnmbered  58-60,  St.  Oswald-street,  in  the  town- 
ship of  West  Derby  in  the  said  district,  on  an 
annual  value  of  2002. 

The  appellants  were  owners  as  well  as  occupiers. 

The  gross  annual  value  of  the  premises  was 
stated  to  be  135Z.  in  the  poor  rate  made  before 
the  time  of  making  the  assessment  appealed 
against. 

It  was  contended  on  behalf  of  the  appellants 
that  the  assessment  was  too  high  because  (a)  the 
full  and  jast  yearly  rent  which  the  premises  were 
really  and  bond  fide  worth  to  bo  lot  by  the  year 
was  120Z.,  and  the  assessment  or  ght  to  be  redu'-ed 
to  that  sum ;  (6)  as  a  matter  of  law  the  premises 
might  not  in  any  case  be  assessed  on  a  greater 
annual  value  than  the  amount  of  the  gross  annual 
value  stated  in  the  poor  rate,  and  that  1  herefore 
the  assessment  ought  at  least  to  be  reduced  to 
that  amount  although  the  commissioners  should 
de(ude  that  the  actual  annual  value  was  in  fact 
greater. 

The  surveyor  of  taxes  contended  in  opposition 
that  the  annual  value  charged  in  the  inhabited 
house  duty  assessment  was  the  full  and  just 
Yearly  rent  which  the  premises  were  really  and 
ootid  fide  worth  to  let,  and  that  the  annual  value 
was  not  limited  to  the  gross  annual  valne  stated  in 
the  poor  rate  as  a  maximum. 

The  commissioners  decided  that  the  amount  of 
the  assessment  of  the  premises  for  the  purposes 
of  inhabited  house  duty  was  not-  restricted  as  a 
maximum  to  the  gross  annual  value  stated  in  the 
poor  rate,  but  must  be  on  the  full  and  just  yearly 
rent  which  the  premises  were  really  and  bond 
fide  worth  to  be  let,  and,  being  satisfied  that  the 
annual  valne  of  2002.  stated  in  the  assessment  to 
inhabited  house  duty  was  the  full  and  just  yearly 
rent  which  the  premises  were  really  and  bond  fide 
worth  to  be  le*',  they  in  the  presence  of  the  parties 
confirmed  the  assessment. 

The  appellants  required  the  commissioners  in 
writingto  state  and  sign  a  case  for  the  opinion 
of  the  High  Court. 

The  question  of  law  for  the  opinion  of  the 
oonrt  was  whether  the  commissioners  were  right 
in  deciding  that  they  were  not  bonnd  to  observe 
the  gross  annual  value  of  the  premises  in  the 
poor  rate  as  the  maximum  annual  value  on  which 
the  appellants'  said  premises  could  be  assessed  to 
the  inhabited  house  duty  althon(;h  the  full  and 
just  yearly  rent  at  which  the  said  premises  were 
really  and  bond  fide  worth  to  be  let  was  greater 
than  the  gross  aimual  valne  stated  in  the  poor 
rate. 

Crip^a,  Q.G.  and  Horridge  for  the  appellants. — 
We  are  clearly  within  rule  8  of  ached.  B  of  the 
House  Tax  Act  1808  (48  Geo.  3,  c.  55),  and  there- 


fore the  poor  rate  valnaiion  is  the  valuation  for 
the  inbamted  honse  duty.  It  is  true  the  inhabited 
honse  duty  is  now  regulated  by  the  Honae  Tax 
Act  1851  (U  &  15  Yict.  c.  36),  but  by  sect  2  of 
that  Act  all  powers,  duties,  rules,  regulations, 
Slo.,  set  forth  in  schedule  marked  (B)  annexed  to 
the  Act  of  1808  are  to  be  in  full  force  with  respect 
to  the  duties  granted.  Now,  by  rule  8  "  in  oaae 
the  poor  rate  shall  have  been  made  throughout 
by  a  pound  rate  on  the  full  annual  value  of  all  the 
dwelling-houses  in  the  same  parish  or  place,  then 
such  assessment  shall  be  made  aocording  to  the 
said  rate."  Now,  "  full  annual  value  "  means  net 
annual  valne : 

Bo$e  V.  Wattoti,  70  L.  T.  Bep.  906 ;  (1894)  2  Q.  B. 
90; 

Dobbt  V.  Orand  Junction  Waterworla  Company,  49 
L.  T.  Bep.  541 ;  9  App.  Cw.  49. 
We   contend,   then,   that   o'early  the  premises 
cannot  be  assessed  at  more  than  the  net  annual 
value  in  the  last  poor  rate. 

The  Solieitor-Oeneral  (Sir  E.  Carson,  Q  C.) 
(DanckwerU,  Q.C,  and  Roiolatl  with  him)  for  the 
respondents. — In  construing  sched.  B  of  the 
House  Tax  Act  1808,  we  should  remember  that  at 
that  time  thnre  was  no  fixed  mode  of  levying  the 
poor  rate.  By  43  Eliz.  o.  2,  s.  1,  a  vague  general 
power  was  given  to  levy  the  rate  according  to 
the  "  ability  of  the  parish,"  and  under  this  power 
the  rate  was  levied  on  a  rack  rent,  or  on  part  of  a 
rack  rent,  or  proportionately.  But  that  STstem 
of  rating  has  now  ceased  to  exist,  and  so,  tnongh 
rule  8  is  not  reptialed,  it  has  in  practice  become 
obsolete  and  inapplicable  to  present  circum- 
stances. There  is  now  no  such  thing  as  propor- 
tionate rating.  The  rating  is  on  the  net  value. 
That  net  value  is  arrived  at  by  making  an 
allowance  of  1'  per  cent,  for  repairs.  This  allow- 
ance is  merely  a  rule  of  convenience  to  save  the 
trouble  of  a  separate  inquiry  in  each  case  to 
aaoertain  what  the  actual  cost  of  repairs  was. 
But  it  is  not  binding  on  the  person  rated,  who  is 
entitled  to  show  that  the  actual  cost  of  repairs 
was  80  per  cent  if  that  is  the  case  : 

Bea  T.  Adame$,  4  B.  &  Ad.  61. 
Light  will  be  thrown  on  this  point  by  the  Yalua< 
tion  (MetropoUs)  Act  1869  (32  &  33  Vict.  o.  67), 
where  by  sect.  4  the  rateable  value  is  defined  to 
be  the  gross  value  "  after  deducting  therefrom  the 
piubably  annual  average  cost  of  the  repairs, 
insurance,  and  other  expenses,"  and  by  sect.  45  it 
is  enacted  that  in  construing  the  House  Tax  Acts 
"  the  full  and  just  yearly  rent  shall  be  deemed  to 
be  the  gross  valne."  In  other  words,  gross  annual 
value  and  rack  rent  are  interchangeable  terms. 
This,  we  submit,  amounts  to  a  statutory  declara- 
tion of  the  meaning  to  be  attached  to  the  words 
"  full  annual  value  ''  in  rule  8  of  sched.  B  of  the 
House  Tax  Act  1808  and  "  full  and  just  yearly 
rent "  in  sect.  2  of  the  House  Tax  Act  1803,  since 
it  is  inconceivable  that  these  words  should  hare 
one  meaning  when  applied  to  valuations  in  the 
metropolis  and  another  when  applied  to  valuations 
in  the  country.  This  view  is  supported  by  sched.  A 
to  the  Income  Tax  Act  1842  (5  &  6  Yict  o.  35), 
which  enacts  that  "  annual  value  "  shall  mean  the 
rack  rent,  and  by  sect.  81  the  value  of  the  pre- 
mises may  be  ascertained  by  actual  valuation  by 
the  commissioners.  Then  sect.  57  (2)  and  sect  52 
of  the  Taxes  Manaeement  Act  1880  (43  &  44 
Yict.  c.  19)  show  that  income  tax  and  inhabited 
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house  dut^  are  to  be  asseaaed  on  the  same  foot- 
ing. Besides,  all  the  provigions  as  to  appeals  in 
the  Taxes  Management  Act  1880  would  be  nseless 
if  the  poor  law  valnation  was  to  be  the  valuation 
on  which  the  inhabited  hoose  duty  must  be 
assessed ;  it  would  be  then  neoessaiy  to  deal  only 
with  the  poor  law  valuation.  We  submit,  there- 
fore, that  the  valuation  on  which  the  inhabited 
house  duty  is  to  be  assessed  is  the  gross  value, 
and  that  the  commissioners  are  entitled  to  fix  this 
without  regard  to  the  poor  law  valuation. 

Horridge  in  reply. — All  the  provisions  of  the 
Taxes  Management  Act  1880  may  be  given  a  mean- 
ing without  any  interference  with  our  argument. 
For  instance,  tbe  poor  law  valuation  may  include 
something  besides  the  inhabited  house.  It  may, 
for  example,  include  a  farm.  Here  a  separate 
valuation  of  the  house  would  be  necessary.  We 
oome  clearly  within  rule  8  of  sched.  B  of  tbe 
House  Tax  Act  of  1808,  and  the  cases  cited  before 
show  that  "fall  annual  value"  means  rateable 
value  unless  there  is  something  to  qualify  that 
meaning.  Thero  is  nothing  to  qualify  such 
meaning  in  sched.  B,  and  that  schedule  is  not 
repealed  by  the  Taxes  Management  Act  1880,  but 
is  left  as  a  guide  to  valuation.  The  Yalnation 
(Metropolis)  Act  1869,  whatever  its  effect,  does  not 
define  the  words  used  in  sohed.  B  for  general 
purposes,  but  merely  for  valuations  in  the  metro- 
polis. 

Obinter  v.  Fleming. 

At  a  meeting  of  the  Commissioners  for  the 
General  Purposes  of  the  Income  Tax  Acts  and 
for  execating  the  Acta  i-elating  to  the  inhabited 
house  duties  for  the  division  of  Yeovil,  in  the 
oounty  of  Somerset,  held  at  Yeovil,  in  the  said 
division  and  county,  on  the  3rd  Dec.  1898,  George 
Grinter,  of  Ilchester,  within  the  said  division, 
innkeeper,  appealed  against  an  assessment  to 
inhabited  house  duty  at  the  rate  of  fourpence  in 
the  pound  upon  602.,  the  rent  or  annual  value  of 
the  premises  known  as  the  Bull  inn,  at  Ilchestor. 

It  was  proved  or  admitted  before  the  commis- 
sioners as  follows : 

The  Bud  George  Grinter  waa  the  ooonpier  of  the 
premisea  the  aabjeot  of  the  aaieaiment  (hereinafter 
referred  to  u  the  aaid  premisea),  and  held  the  same  of 
Meiers  .Ord,  Battiaoombe,  and  £lwea,  brewera,  of 
SomertoD,  Someraet,  on  a  yearly  tenancy,  at  a  rental  of 
14i.  per  annnm,  under  an  agreement,  dated  the  17th 
March  1898,  whereby  he  covenanted  (tnter  alia)  to 
pnrohaae  all  hia  beer,  apirita,  and  mineral  watera  of  the 
aaid  Ord,  Battiaoombe,  and  Elvea. 

Ord,  Battiaoombe,  and  Elwea  held  the  aaid  piemitea 
from  the  freeholder  on  •  leate,  daied  tbe  6th  Majt  1893, 
for  a  term  of  ten  yeara  from  the  6th  May  1893  at  a 
rental  of  601.  per  annun,  and  they  were  bonnd  to  do 
repairs. 

For  the  laat  poor  rate,  which  waa  made  before  the 
time  of  making  the  aaid  aaseaament  to  inhabited  honae 
dafy  in  the  pariah  in  which  the  aaid  premisea  were 
aitaate,  the  premisea  were  aaaeaaed  at  the  anm  of  231.  aa 
the  groaa  eatimated  rental  valae,  and  19(.  16<.  as  the 
rateable  valne. 

The  rent  of  141.  per  annum  paid  by  the  appellant  aa 
aforeaaid  waa  leas  than  the  fnll  and  jaat  yearly  rent 
at  whieh  the  aaid  premiiea  were  worth  to  be  let  by  the 
year  aa  a  free  honae  to  the  ooonpier  thereof,  inasmaab 
aa  the  appellant  gave  additional  conaideration  for  the 
tenancy  of  the  aaid  premiaea — namely,  tbe  corenant 
referred  to  above  to  pnrohaae  all  beer,  apirita,  and 
■liiieral  watera  of  hia  landlorda. 


The  aaid  premiaea  ware  aaaeaaed  for  income  tax  onder 
ached.  A  at  the  annual  valne  of  60(,  and,  no  appeal 
having  been  lodged  againat  anoh  aaaeagment,  the  oommia* 
aionera  oonaider  the  aame  to  be  a  correct  one. 

It  was  contended  on  behalf  of  the  appellant : 

(1)  That  tbe  aaseaament  of  the  premiaea  to  the 
inhabited  honae  daty  ahonld  be  the  aame  aa  the  rateable 
(or,  in  the  alternative,  the  groaa)  aaaeaament  of  the  aaid 
premiaea  for  the  poor  rate. 

(2)  In  the  alternative,  that  the  aaaeaament  of  the 
premiaea  to  tbe  inhabited  bonae  duty  onght  to  be  npon 
tbe  fnll  and  joat  yearly  rent  at  which  the  aaid  premiaea 
were  worth  to  be  let  by  the  year  aa  a  free  honae  to  the 
appellant  aa  the  ooonpirr  thereof,  and  not  npon  tbe  rent 
which  bii  landlords  might  pay  for  the  premiaea  on  oon- 
siderationa  paraonal  to  themaelvea. 

(3)  That  as  there  existed  among  the  brewera  in  the 
diatrict  in  which  the  aaid  premiaea  were  aitaate  and 
elaeirhere  great  competition  to  aeonre  licenaed  premiaea 
for  the  pnrpode  of  letting  them  as  "  tied  hooaea "  and 
thna  making  profits  for  themaelvea  by  increasing  the  aale 
and  consumption  of  their  omi  beer,  spirits,  and  mineral 
watera,  the  oommiaaionera  onght  to  receive  evidenoe 
(which  the  appellant  offered  to  adduce)  aa  to  the  atmnal 
valne  of  the  said  premiaea — that  ia  to  say,  the  rent  at 
which  his  premiaea  were  worth  to  let  by  the  year  aa  a 
free  honae — or  to  take  atepa  under  5  &  6  Vict.  o.  35, 
aa.  81,  83 ;  16  *  17  Viot.  o.  84,  a.  47 ;  and  43  A  44 
Yiot.  0.  19,  or  otherniaa  to  aaoertain  anoh  annual  valne. 

(4)  That  by  reaaon  of  the  aaid  competition  the  rent 
of  60(.  per  annnm  paid  by  the  aaid  Ord,  Battisoombe,  and 
Elwea  waa  more  than  the  full  and  jnat  yearly  rent  at 
whioh  the  aaid  premiaea  were  worth  to  be  let  by  tbe  year 
aa  a  free  houae  to  tbe  ooonpier  thereof. 

For  the  respondent  it  was  mainiiained : 

(1)  That  the  aaaeaament  of  the  premisea  to  the  in- 
habited honae  duty  need  not  neoessarily  be  the  aame  as 
the  aateasment  of  either  the  rateable  or  the  groaa  value 
of  the  premiaea  for  the  poor  rate. 

(2)  That  if  601.  represented  the  annual  valne  of  the 
premiaea  for  ached.  A,  there  ia  no  reaaon  why  inhabited 
hotue  duty  ahonld  be  charged  on  a  leu  amount. 

(3)  Ttiat  the  oommiaaionera  were  not  bonnd  to  receive 
evidence  as  to  the  annual  value  of  the  aaid  premiaea  or 
to  take  any  atepa  nnder  5*6  Viot.  o.  35,  aa.  81  and  82 ; 
16  &  17  Yiot  0. 34,  a.  47 ;  and  43  &  44  Yiot.  o.  19,  or 
otherwise  to  ascertain  anch  annual  valne. 

(4)  That  the  annual  valne  waa  the  fnll,  just,  and  true 
rent  that  could  be  obtained  for  the  premisea  when  let  aa 
a  free  houae,  and  that  the  premiaea  were  so  let  to  Ord, 
Battiaoombe,  and  Elwea. 

(5)  That  aa  in  addition  to  the  601.  rent  paid  for  the 
premiaea  the  tananta  (Ord,  Battiaoomt>e,  and  Elwea)  had 
covenanted  to  do  all  repaira,  the  aaaeaament  could  not  be 
aaid  to  be  exoeasive. 

The  commissioners  were  of  opinion  that  the 
evidenoe  which  the  appellant  offered  to  addnoe 
should  not  be  admittoa,  and  that  the  rent  paid  by 
Ord,  Battisoombe,  and  Elwea  for  the  premises 
represented  the  annual  valne  for  the  purposes  of 
inhabited  house  duty,  and  thereupon  oonfirmed 
the  assessment. 

Atquith,  Q.C.  and  LoeKni*  for  the  appellants.— 
We  adopt  the  argument  of  the  appellants  in  the 
previous  case.  Our  contention  is  that  if  our  case 
falls  within  rule  8  of  sched.  B  of  the  Act  of  1808, 
then  the  x>oor  law  valuation  is  the  valuation  on 
which  tbe  inhabited  house  duty  must  be  assessed ; 
and  if  it  does  not  fall  within  rule  8,  it  must  fall 
within  rule  11,  and  then  the  actual  rent  is  the 
valuation  for  assessment.  By  rule  11,  in  all  cases 
not  coming  within  the  other  rules  the  annual 
value  npon  which  the  assessment  is  to  be  made  is 
to  be  the  "  actual  amount  of  tbe  rent  at  whioh  the 
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said  honaee  and  premises  aforesaid  respectirely 
are  let,  or,  if  not  let,  the  r«iit  which  they  respec- 
tively are  worth  to  be  let  by  the  year."  Here  the 
house  is  let,  and  the  actual  amount  of  the  rent  is 
142.  a  year.  We  submit,  therefore,  that  either 
rule  8  applies,  in  which  case  the  poor  law  valua- 
tion is  tne  valuation  for  assessment,  or  rule  11 
applies,  and  then  the  valuation  for  assessment  is 
the  actual  rent.  If  the  court  holds  that  neither 
rule  8  nor  rule  11  applies,  then  the  commissioners 
should  have  admitted  evidence  to  ascertain  what 
the  annual  value  actually  was.  The  rent  paid  by 
the  brewers  is  not  necessarily  the  annual  value; 
owing  to  the  competition  between  brewers  for 
licensed  houses  the  rent  given  may  greatly  exceed 
the  real  value.  This  is  not  now  contested  by  the 
Grown,  and  of  course  could  not  be  after  the  deci- 
don  in  White  v.  Brad/ord-on-Avon  Assessment 
Committee  (78  L.  T.  Rep.  768;  (1898)  2  Q.  B.  630). 

The  Solieitor-Oeneral  for  the  respondent. — ^I 
have  nothing  to  add  to  the  argument  for  the 
respondent  in  the  previous  ease  as  to  the  first 
point — ^that  is,  the  application  of  rule  8  to  this 
case.  As  to  the  second  point — ^the  application  of 
rule  11 — 1  contend  that  14Z.  is  not  the  "  actual 
amount  of  the  rent "  here.  Besides  the  rent  there 
is  the  covenant  to  sell  no  beer,  spirits,  or  mineral 
waters  except  those  of  the  landlords.  This  has  to 
be  taken  into  consideration  in  deciding  what  the 
actual  rent  is : 

Campbell  v.  JnlarKi    Revenue  Committee,  1   Tax 
Cat.  234  ;  17  So.  L.  Bep.  23. 

On  the  third  point  I  admit  the  case  must  fo  back 
to  the  commissioners  to  ascertain  the  actual  value. 
White  V.  Bradford-onAvon  Asseisment  Committee 
{tup.)  decided  that  where  persons  following  a 
certain  trade  are  anxious  to  secure  certain  houses, 
you  need  not  necessarily  take  the  fancy  price 

ftven  by  one  of  them  for  a  house  as  its  real  value, 
ut  that  nevertheless  the  fact  that  such  persona 
are  willing  to  give  fancy  prices  is  a  fact  to  be 
taken  into  consideration  in  ascertaining  the  real 
value. 
Loehnis  in  reply. 

Gbantbam,  J. — Two  cases  have  been  argued 
before  ns — the  case  of  Walker  and  Son  Limited 
T.  Britley,  in  which  a  question  arose  as  to  the  way 
in  which  the  inhabited  house  duty  should  hie 
assessed,  and  the  case  of  Orinter  v.  Fleming,  in 
which  the  same  question  arose  and  also  another 
question  as  to  the  way  in  which  the  value  of  the 
premises  in  question  should  be  ascertained.  I 
propose  to  give  judgment  in  Waiker  v.  Brisley 
before  alluding  to  what  I  think  ought  to  be  said 
in  reference  to  Orinter  v.  Fleming.  It  seems  to 
me  that  the  question  as  to  the  way  in  which  the 
duty  should  be  assessed  which  has  necessitated  the 
lengthened  arguments  which  have  bem  addressed 
to  ns  has  arisen  from  the  fact  that  the  appellants 
have  failed  to  realise  that  the  House  Tax  Acts 
1803  and  1808  were  passed  at  a  time  when  there 
was  no  settled  basis  upon  which  the  poor  rate  was 
assessed  throughout  the  country.  It  is  not  neces- 
sary to  go  back  to  the  origin  of  the  poor  law  in 
the  time  of  Elizabeth.  SufiSce  it  to  sa^  that, 
when  one  remembers  that  the  Poor  Belief  Act 
1601  provided  that  people  were  to  be  rated 
according  to  their  ability,  one  can  well  under- 
stand that  there  should  have  been  considerable 
uncertainty  as  io  the  way  in  which  the  rate  should 
be  assessed.    In  the  time  of  George  III.  we  know 


from  history  that  various  parishes  adopted  various 
principles  of  assessment.  The  Legislature  had 
to  acknowledge  the  very  different  methods  which 
were  adopted  in  different  parishes,  and  in  the 
schedule  to  the  House  Tax  Act  1803,  which  was 
practically  re-enacted  by  the  House  Tax  Act  1808, 
they  endeavoured  to  prepare  and  lay  down  rules 
by  which,  admitting  these  different  principles, 
another  tax  might  be  levied  for  the  purposes  of 
the  country.  Again,  it  should  not  be  forgotten 
that  the  poor  law  assessment  was  for  the  purpose 
of  raising  money  specially  for  the  relief  and  main- 
tenance of  the  poor  in  each  parish,  and  the  various 
parochial  authorities  were  not  unnaturally  allowed 
to  do  pretty  much  as  they  liked  as  long  as  they 
succeeded  in  relieving  the  poor.  In  some  parishes 
there  was  an  immense  number  of  poor,  and 
the  rate  ate  up  the  greater  part  of  the  value- 
of  the  property.  Various  schemes  were  adopted 
in  the  interest  of  the  ratepayers.  The  tenantry 
were  sometimes  encouraged  to  hire  men  on  con- 
dition that  the  parish  should  give  them  so  much 
for  wages.  A  sort  of  relief  in  wages  was  intro- 
duced. That  money  had  to  come  out  of  the 
parish  in  some  way  or  other.  A  man  would  be  paid 
half-a-orown  a  week  by  a  farmer,  but  the  farmer 
would  also  receive  five  shillings  a  week  out  of  the 
rates,  which  was  also  to  be  given  to  the  man.  Or 
if  the  farmer  would  take  him  on  and  pay  him  so 
much  in  wages,  then  the  farmer  would  have  so 
much  out  of  the  rates.  The  various  parishes 
were  thus  left  first  to  assess  the  poor  rate  in  the 
best  way  they  could,  and  it  was  not  until  the 
Parochial  Assessment  Act  1836  that  this  was 
altered.  That  being  so,  it  was  necessary  to  have 
some  basis  for  imperial  taxation  which  would  ope- 
rate throughout  the  country,  and  which  could  be 
relied  upon  in  every  parish,  town,  and  county. 
Therefore,  when  the  Legislature  introduced  the 
inhabited  house  duty — which  was  a  sort  of  income 
tax — they  framed  the  rules  to  sched.  B  of  the 
Acts  of  1803  and  1808  for  the  special  purpose 
of  guiding  the  assessors  as  to  how  they  were  to 
arrive  at  ue  value  of  the  premises  to  be  assessed. 
They  took  a  number  of  imaginary  cases,  and 
provided  that  if  in  such  a  case  such  a  thing  hap- 
pened, then  the  assessors  were  to  do  so  and  so. 
It  does  not  at  all  follow  that  these  rules  cover 
every  specific  case,  unless,  of  course,  reliance  is 
placed  upon  rule  10,  which  seems  to  bring  every- 
thing within  ite  fold,  providing  that  if  there  is  no 
other  system  which  the  assessors  can  adopt,  then 
they  are  to  do  so  and  so.  That  was  the  system 
which  was  adopted  at  the  time  when  tibe  schedule 
was  enacted.  Although  it  is  ti-ue  that  subse- 
quent Acte  have  given  fresh  vitality  to  this 
schedule,  yet  it  is  very  difficult  to  apply  it  at 
the  present  day,  because  the  circumstances  of 
taxation — particularly  taxation  for  the  poor  rate 
— are  now  so  entirely  different  from  what  they 
were.  For  this  reason  I  do  not  think  we  ought 
to  apply  the  principle  or  authority  of  Dobbs  ▼. 
Grand  Junction  Waterworks  Comipany  («up.)  to 
the  interpretation  of  the  rules  under  the  schedule 
to  the  Act  of  1808,  and,  although  of  course  we 
are  bound  by  that  decision  wherever  it  applies, 
I  think  we  ought  not  to  forget  what  one  of  the 
moat  eminent  lawyers  of  the  present  century 
(Lord  Watson)  told  us  in  his  judgment  in  that 
case — namely,  that,  although  he  agreed  with  the 
decisions  of  the  other  judges,  yet  that  case  was 
not  to  be  quoted  or  considered  as  an  authority 
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tmder  any  other  atatnte,  but  was  practically  to  be 
limited  to  the  particular  statute  which  was  there 
nnder  oonBideration.  That  being  so,  can  it  be 
said  that  in  interpreting  mie  8  of  sched.  B, 
which  provides  that  "  in  case  the  said  poor  rate 
shall  have  been  made  throughout  by  a  pound  rate 
on  the  full  annual  yalue  of  all  the  dwelling 
hooses,"  we  are  entitled  to  apply  Dohbs  v.  Ch-atM 
Junctiim  Waterworks  Company  {tup.),  and  to 
assume  that  "  full  annual  value  "  meant  "rateable 
value "  at  the  time  when  the  schedule  came  into 
force  ?  It  seems  to  me  that,  in  view  of  the  other 
roles,  it  is  manifest  that  that  was  not  the  intention. 
Role  7  provides  that  as  a  basis  the  annual  value  is 
never  to  be  below  what  we  may  now  speak  of  as 
the  rateable  value.  But  if  in  role  8  also  "  full 
annual  value"  means  the  same  thing — namely, 
rateable  value — what  need  is  there  for  rule  7  ? 
It  seems  to  me  that  the  two  roles  must  refer  to 
different  states  of  circumstances.  Bole  7,  I 
think,  was  meant  to  apply  where  the  property 
had  been  rated  to  the  poor  rate  at  something 
less  than  its  foil  valne — in  that  case  the  asses- 
sors must  not  in  any  circumstances  go  below  the 
reduced  value ;  but  where  no  reduction  had  been 
made  at  all,  but  the  premises  had  been  charged 
on  a  rack  rent,  then  the  assessors  might  take 
the  rack  rent  as  the  basis.  Bule  9  was  enacted 
to  meet  the  cases  in  which  property  was  rated 
at  a  proportionate  part  of  its  value — say,  50  or 
75  per  cent.  Under  this  rule,  notwithstanding 
that  the  property  was  rated  to  the  poor  rate  at 
only  a  proportionate  part  of  its  value,  it  might 
jet  be  assessed  to  the  full  value.  Then  comes 
'  rule  10,  which  one  of  the  learned  counsel  for  the 
appellants  with  good  reason  said  that  he  did  not 
understand  and  declined  to  construe  unless  he 
-was  bound  to  do  so.  It  is  certainly  very  difScult 
to  construe;  but  I  think  its  meaning  may  be 
that  which  I  ventured  to  suggest  during  the 
argument,  and  that  it  was  intended  to  apply  in 
the  case  of  a  parish  in  which  everything  was 
▼ery  much  underrated  with  the  result  that, 
though  a  sufficient  poor  rate  might  be  raised  for 
the  parish,  the  income  of  the  county  would  suffer 
materially  by  reason  of  this  tax  being  levied  on 
leas  than  the  f  uU  value  of  the  property.  Where 
in  such  a  case  the  assessors  find  that  half  of  the 
bouses,  let  us  say,  are  let  at  rack  rents  and  the 
other  half  occupied  by  the  owners,  they  are  to  be 
entitled  to  estimate  the  value  of  all  the  houses  on 
the  basis  of  those  that  are  let.  If  the  houses  that 
are  let  are  let  at  rents  of  302.  a  year  and  are  rated 
only  at  151.  a  year,  the  assessors  are  entitled  to 
assume  that  the  houses  which  are  ocoopied  by 
their  owners  are  underrated  in  exactly  the  same 
proportion.  This  seems  to  be  the  true  oonstmo- 
tion  of  this  particular  rule  of  the  schedule.  Its 
purpose  would  appear  to  have  been  to  prevent 
the  country  from  being  deprived  of  a  considerable 
sum  which  it  would  have  received  if  all  the  pro- 
perty throughout  the  country  had  been  rated  in 
the  same  proportion  and  on  the  same  basis.  Then, 
in  r^ard  to  rule  II,  there  were  difficulties  which 
it  was  desired  to  meet,  but  I  do  not  think  it 
necessary,  so  far  as  the  interpretation  of  the 
present  Act  is  concerned,  to  consider  what  is  the 
meaning  of  that  rule.  I  now  pass  on  from  the 
Act  of  1803  and  the  Act  of  1808  and  the  schedule 
thereto  to  the  House  Tax  Act  1851,  which  un- 
doubtedly does  refer  to  that  schedule.  It  does 
not   however,  provide  that  in  all  circumstances 


that  schedule  is  to  be  treated  as  a  guide  and  the 
roles  there  laid  down  as  necessarily  applying.  It 
is  only  provided  by  the  latter  part  of  sect.  2 
of  that  Act  that  the  rules  are  to  apply  so 
far  as  they  are  or  shall  be  applicable,  so 
that  it  is  necessary  to  consider  whether 
they  are  or  are  not  applicable.  Passing  next 
to  the  Taxes  Management  Act  1880,  I  think 
there  can  be  no  doubt  that  the  Legislature  passed 
that  Act  on  the  assumption  that  it  was  acknow- 
ledged, and  had  been  acknowledged  for  many 
years,  that  the  inhabited  house  duty  was  not  a 
doty  which  was  assessed  on  the  principle  of  poor 
rate  assessment  in  the  vai-ious  parishes  of  the 
country.  If  it  had  been  assessed  according  to 
that  principle,  I  cannot  understand  why  pro- 
visions were  inserted  giving  the  commissioners  the 
right  of  having  witnesses  called  and  adducing 
evidence  on  oath  with  a  view  to  determining  what 
was  the  valoe.  These  provisions  would  have  been 
unnecessary  if  the  simple  test  had  been.  What  is 
the  poor  rate  P    It  is  troe  that  one  of  the  seotiona 

fives  the  right  to  look  at  the  parochial  books; 
at,  if  it  was  intended  that  they  were  to  be  bound 
by  the  poor  law,  why  did  it  not  go  on  to  provide 
that  the  authorities  should  make  the  assessment 
to  inhabited  house  doty  according  to  the  principle 
of  the  poor  law  assessment,  and  should  be  guided 
by  the  value  which  is  inserted  in  the  poor  rate  P 
For  these  reasons  it  seems  to  me  that  ail  the  Acts 
which  have  been  passed  subsequent  to  the  Act  of 
1808  have  been  passed  on  the  assumption  that  the 
inhabited  house  duty  was  to  be  assessed  upon  a 
principle  entirely  different  from  that  of  the  poor 
rate.  In  the  one  case  the  taxation  was  for  local 
purposes,  in  the  other  case  it  was  for  national 
purposea.  In  the  one  case  it  mattered  little  how 
the  money  was  raised  so  long  as  enough  was 
raised  to  maintain  the  poor ;  in  the  other  case  it 
was  desired  to  raise  as  large  an  amount  as  could 
fairlv  be  got  from  the  whole  country,  tiieatinjg;  the 
whole  country  fairly  and  equally  by  adopting  a 
uniform  principle  of  taxation.  It  seems  to  me 
that  the  words  "  rent "  and  "  foil  value "  were 
intended  to  have  a  different  meaning  from  the 
"  annoal  value "  mentioned  in  the  Parochial 
Assessments  Act  1836.  That,  I  think,  nobody  can 
doubt  who  realises  that  the  various  sections 
alloded  to  in  argument  are  framed  on  the  assump- 
tion that  some  principle  other  than  the  poor  rate 
most  be  adopted  as  a  guidance  to  what  the  value 
is.  That  principle  is  to  get  at  the  full  valoe  in 
the  ordinary  sense  of  the  word,  apart  from  the 
technical  sense  which  has  been  given  to  it  in 
interpreting  the  Act.  For  these  reasons  I  think 
our  judgment  ought  to  be  for  the  Crown.  As  to 
the  second  case  of  Grinier  v.  FUming,  what  I 
have  just  been  saying  will  apply  to  the  main 
question  in  dispute  in  that  case,  and  therefore  I 
do  not  propose  to  add  anything  more  in  reference 
to  that  question,  but  only  to  say  a  word  or  two 
with  regard  to  the  other  question  there  in  dispute 
— namely,  whether  or  not,  where  the  landlord,  the 
owner  of  the  property,  has  let  it  to  a  brewer  at  a 
rent  of  60Z.,  and  the  brewer  has  sub-let  it  as  a 
"  tied  house  "  to  a  tenant  of  his  at  a  rent  of  142., 
or  some  other  rent  less  than  602.,  the  assessors 
are  bound  to  take  the  poor  rate  assessment 
as  representing  the  amount  of  the  rent,  or 
whether  they  are  entitled  to  take  the  rent  of  60!., 
which  was  fixed  by  the  landlord  and  paid  by  the 
brewer,  as  the  basis  of  assessment.    In  my  jodg- 
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ment  they  are  not  neceesarilj  bonnd  by  either.  It 
was  the  duty  of  the  oommiBaionera  to  take 
evidence  and  find  out  what  was  the  valne  of  the 
property ;  and,  nlthoaeh  I  do  not  think  we  onght 
to  Bind  them.abaolutely  to  the  principle  inyolved 
in  White  t.  Bradford-on-Avon  Aitesiment  Com- 
mittee (*up.),  yet  I  think  that  that  principle  would 
apply  in  this  case.  I  do  not  want  to  lay  it  down 
as  law  that  it  would,  because  the  commissioners 
hare  not  yet  taken  evidence,  and  we  do  not  know 
what  evidence  might  he  brought  before  them; 
but  it  seems  to  supply  the  best  teat  and  the  best 
basis  that  could  be  adopted.  I  do  not  think  that 
any  of  the  suggestions  made  on  beOialf  of  the 
appeUant  are  sound.  The  first  suggestion  was 
that  the  money  rent  actually  paid — that  is,  14Z.  a 
year — shoald  be  taken.  That  would  not  be  fair  or 
just,  because  it  is  not  the  rent.  By  his  agree- 
ment the  appellant  stipulates  for  payment  of  an 
extra  rent  of  102.  if  he  buvs  beer  from  any  person 
other  than  his  landlords,  the  brewers.  That  makes 
or  might  make  the  rent  242.  There  is  also  another 
provinon  by  which  he  is  to  pay  another  102.  in  any 
yetur  in  which  the  amount  due  on  his  beer  bill 
exceeds  302.,  which  makes  or  might  make  the  rent 
342.  In  addition  the  appellant  is  liable  to  an 
action  at  the  suit  of  his  Ituidlords  for  breach  of 
novenaat  in  not  buying  his  beer  exclusively  from 
them,  and,  beyond  that,  he  is  liable  to  be  turned 
out  by  his  landlords  at  three  months'  notice. 
All  these  liabilities  must  be  taken  into  accoant,  it 
seems  to  me,  in  determining  what  is  the  rent  of 
that  property.  At  the  same  time,  it  seems  to  me 
that  the  602.  rent,  as  taken  by  that  test,  is  not 
"rent."  Probably  602.  a  year  was  the  maximum 
rent  whioh  the  landlord  was  enabled  to  get  for 
this,  because  the  particular  brewers  wanted  to  sell 
a  particular  quality  of  beer,  and  were  prepared, 
therefore,  to  pay  in  the  shape  of  rent  a  great  deal 
of  the  profit  they  were  making  on  the  sale  of 
th^  beer.  If  the  assessors  merely  took  that  rent 
as  their  guide,  it  may  be  that  they  were  wrong. 
Evidence  might  be  brought  that  the  property  had 
gone  up  BO  much  in  value  because  so  many 
brewers  were  competing  for  it,  and  that  if  it 
were  put  up  as  a  free  house  it  would  always  get 
that  rent.  They  might  act  upon  that.  Without, 
however,  laying  down  a  hard  and  fast  rule,  they 
are  to  determine,  on  the  beat  evidence  available, 
what  ia  the  fair  rent  of  the  premiaea  as  a  house 
to  be  let  in  that  particular  locality,  without  hein^ 
tied  to  owners,  or  being  subject  <o  the  tied-bouse 
provisions  of  the  agreement  binding  the  lessee  to 
buy  beer  from  a  particular  brewer.  For  these 
reasons,  in  Orinter  v.  Fleming  also  our  judgment 
will  be  against  the  appellant.  In  regard  to  the 
second  queation  there  in  dispute — namely,  as  to 
the  rent  of  the  premises — the  case  must  go  back 
to  the  commissioners.  As  the  commissioners  were 
wrong  in  refusing  to  allow  evidence  to  be  given,  I 
think  the  respondent  ought  to  pay  tbe  appeUant 
whatever  costs  are  occasioned  by  the  further 
inquiry. 

Phillimobx,  J — I  a«ree  that  our  judsmfflit 
must  be  for  the  responmnt  in  Walker  and  Son 
Limited  v.  Britley ;  bat  I  base  my  judgment 
upon  somewhat  narrow  grounds.  I  think  the 
valuation  (Metropolis)  Act  1869  is  a  double- 
edged  weapon,  which  hurts  as  much  as  it  helps 
the  respondent's  case.  On  consideration  I  do  not 
think  any  argument  can  be  drawn  from  the  Taxes 
Management  Act  1880.    It  seems  to  me  that  all 


the  sections  of  that  Act  to  which  reference  was 
made  can  be  satisfied  either  by  the  income  tax 
or  the  land  tax  or  by  the  inhabited  house. duty 
in  certain  cases  where  obviously  there  is  room 
for  dispute,  as,  for  instance,  under  rules  11  and 
14  under  sohed.  B.  to  the  House  Tax  Act  1808. 
I  agree  that  the  rules  under  that  schedule  aro 
still  in  force,  and  that  wherever  rule  8  applies 
the  Crown  would  have  to  apply  it  and  be  bound 
by  it.  I  have  come  to  the  conclusion,  however, 
that,  at  any  rate  in  this  case  (and  probably  now  in 
every  case),  rule  8  cannot  apply,  inasmuch  as  the 
state  of  things  contemplated  by  that  rule  does 
not  now  exist.  I  agree  with  my  brother  that  the 
system  of  rating  in  existence  at  the  time  the 
Acts  of  1803  and  1808  were  passed  was  by  no 
means  uniform.  It  is  not  only  possible  but 
probable  that  in  several  cases  the  assessment  was 
actually  baaed  upon  the  rental  value  of  the  pro- 
perty assessed.  Under  the  Poor  B«lief  Act  1601 
it  seems  onite  possible  that  it  might  have  been 
so  fixed.  The  inhabitant  was  rated  aooording  to 
his  ability,  and  the  house  whioh  he  occupied  was 
taken  as  the  measure  of  his  ability.  It  was  thus 
quite  immaterial  as  between  the  inhabitants  of 
tbe  same  parish  whether  the  rent  or  the  net  value 
of  the  house  was  taken.  If  the  poor  rate  was  now 
assessed  upon  the  rental,  or  what  has  sometimes 
been  called  the  gross  or  full  annual  value  of  the 
propeiity,  I  thmk  the  rules  would  still  apply, 
and  that  tbe  Grown  would  be  concluded  by  such 
valuation.  If  the  poor  rate  assessment  purported 
to  be  a  proportion  of  the  gross  annual  value  of 
the  property  it  would  be  possible  by  a  simple 
sum  m  proportion  to  arrive  at  the  gross  annual 
value,  and  in  that  case  rule  9  would  apply.  li 
seems  to  me,  however,  that  the  rules  are  not,  and 
probably  never  again  will  be,  in  operation  in  such 
a  case  as  this,  inasmuch  as  poor  rates  now  never 
are  assessed  on  the  full  annual  value.  That  leada 
us  to  tiie  question  that  has  been  most  strenuously 
debated  in  this  case.  I  agree  that  for  the  pur- 
poses of  the  Waterworks  Clauses  Acts,  of  the 
Church  Buildings  Acts,  and  probably  of  other 
Acts  also,  "  full  annual  value "  means  the  net 
value  after  all  proper  deductions.  I  am  satisfied, 
however,  that  the  House  Tax  Acts  1803  and  180S 
have  made  their  own  dictionary,  and  that  in  these 
Acts  the  expression  "  full  annual  value "  means 
the  rent  to  be  got  from  the  premises.  In 
attempting  to  discover  the  meaning  of  these 
words  as  used  in  the  schedule,  I  think 
we  gain  some  assistance  from  its  initial 
words :  "  A  schedule  of  the  duties  made  payable 
on  all  inhabited  dwelling-houses  .  .  .  according 
to  the  value  thereof  ...  for  every  snon 
inhabited  houee  which  .  .  .  shall  be  worth 
the  rent  hereinafter  mentioned."  It  seems  to  me 
to  follow  from  these  provisions  that  the  expres- 
sions "value"  and  "full  value" — certainly  the 
latter — mean  "rent."  There  are  other  |)onions 
of  the  statute  which  point  in  the  same  direction. 
I  therefore  come  to  the  conclusion  that  rule  8 
only  applies  where  poor  rate  is  assessed  on  what 
we  now  call  tbe  gross  value.  This  view  seems  to 
me  to  be  borne  out  by  the  House  Tax  Act  1851, 
whioh  appears  to  send  us  back  to  these  rules,  bat 
which  contains  a  8tix>ng  expression  of  opinion  as 
to  what  their  meaning  ia.  It  providea  that  the 
duties  are  to  be  those  specified  in  the  schedxile 
annexed  to  it,  which  is  described  as  bein^  "  the 
schedule  referred  to,  containing  the  duties  by 
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tiiis  Act  made  pKvable  npon  inhabited  honaes  in 
and  thxoQKhoat  Great  Britun  aocorcQng  to  the 
annual  Talae  thereof — that  is  to  say,  for  every 
inhabited  dwelling-hoose  which,  with  the  honse- 
hold  and  other  offices,  yards,  and  gardens  there- 
with occupied  and  charged,  is  or  shall  be  worth 
the  rent  of  202.  or  npwards."  I  think  these 
words  go  to  show  that  the  value  is  the  rent. 
If  rule  S  is  intended  to  apply  to  cases  where  the 
rating  is  upon  the  full  rentol  value  of  the  pro- 
perty, rule  9  would  apply  where  the  rating  for 
some  odd  reason  is  on  a  proportionate  part  (h  the 
value.  Rule  10  may  have  been  intended  to  apply 
in  cases  in  which  the  property  is  not  rated  only  at 
a  proportion  of  its  value,  but  where  the  value  has 
been  arrived  at  bv  actually  assessing  the  propertr 
at  a  proportion  of  its  value ;  or  in  cases  m  which 
the  assessaaent  is  fair,  not  because  the  full  rent 
has  been  taken,  not  because  a  proportion  has  been 
deducted,  but  because  in  each  case  the  proper 
deductions  can  be  made,  these  varving  in  propor- 
tion in  respect  of  the  different  classes  of  houses 
or  premises  rated.  If  that  is  the  true  construc- 
tion of  rales  9  and  10,  it  tends  to  show  that 
rule  8  refers  to  the  gross  annual  value.  Bule  11 
provides  that  "in  every  case  where  the  rules 
before  mentioned  are  not  applicable  "  it  becomes 
the  duty  of  the  assessors  to  "  make  their  assess- 
ment from  the  best  information  th^  can  obtain 
of  the  annual  valne  tlim«of,  which  in  all  cases 
shall  be  the  actual  amount  of  the  rent  at  which 
the  said  houses  and  premises  aforesaid  respec- 
tively are  let,  or,  if  not  let,  the  rent  which  thev 
respectively  are  worth  to  be  let  by  the  year. 
That  rule  enables  us  to  understand  the  words 
"  worth  the  rent."  It  empowers  the  assessors  to 
ascertain  the  rent  by  making  the  inquiry  there 
referred  to ;  and,  as  npon  the  basis  of  tnis  inquiry 
it  is  not  deputed  that  this  assessment  should 
stand,  in  my  opinion  our  judgment  should  be  for 
the  Crown.  In  QriiUer  v.  Fhrning,  so  &tr  as  the 
same  question  arises,  our  judgment  is  of  course 
the  same.  But  the  appellant  in  that  case  turns 
the  respondent'^  argument  against  him.  He  says 
that,  even  if  it  be  the  rent  that  is  the  measure  of 
value,  still  the  assessment  is  too  high  because  the 
rent  is  only  142.  a  year,  which  happens  in  this 
case  to  be  less  than  the  rateable  or  eross 
value.  The  answer  is,  I  think,  that  142.  is 
not  the  rent.  Bents  constantly  in  old  days, 
not  infrequently  at  the  time  these  Acts  were 
passed,  and  sometimes  even  at  the  present  day, 
are  reserved  partly  in  money  and  partly  in  kind. 
I  myself  know  of  many  such  rente.  I  have  no 
hesitation  in  saying  that  in  such  cases,  in  order  to 
arrive  at  the  rent  of  the  premises  for  rating  pnr- 
poeee,  the  part  of  the  return  which  was  miaoie  in 
kind  would  have  to  be  valued  equally  with  the 
part  which  was  made  in  money.  I  therefore 
think  that  a  consideration  such  as  a  covenant  to 
consume  beer,  which  can  almost  be  estimated  in 
rent,  must  be  treated  as  a  portion  of  the  rent. 
As  regards  the  practical  working  ont  of  the 
valuation  in  Grinter  v.  Fleming,  my  view  differs 
slightly  from  that  of  my  learned  brother,  though 
it  may  be  that  the  difference  in  not  of  much  im- 
portance. It  seems  to  me  that  there  ought  not  to 
be  an  inqoiry  as  to  what  tiiese  premises  are  worth, 
inasmucu  as  they  have  been  let.  I  thiitk  the 
inquiry  ought  to  be  as  to  what  is  the  rent — what 
is  tiie  reaJ  value  as  "  rent "  of  the  money  rent 
together  with  the  covenants.  It  certainly  is  more 
Vol.  LXXXm.,  3M1. 


than  142.,  because,  if  the  tenant  bays  beer  from 
persons  other  than  his  landlords,  the  latter  mar 
at  their  option  impose  an  additional  rent  of  10(. 
I  hardly  ttiink  that  the  provision  onder  whioh  the 
landlords  are  entitied  to  demand  a  farther  snm  of 
102.  in  the  event  of  the  tenant  being  indebted  to 
them  in  more  than  302.  can  be  regarded  as  rent. 
But  the  rent  of  these  premises  is  at  all  events 
certainly  more  than  142.  Of  course,  if  the  inquiry 
is  to  be  as  to  what  the  premises  are  worth  to  let,, 
then  the  rule  laid  down  m  White  v.  Bra^ord-<m~ 
Avon  AtsestmerU  Cmttmittee  (ntp.)  ought  to  bo 
applied.  I  think  that  that  rule  oaght  not  to  be 
applied  here,  but  that  the  question  is,  What  is  the 
value  of  the  rent  and  covenants  P  or,  in  other 
words.  What  is  the  actual  rent  of  the  premises  F 
Otherwise  I  entirely  agree  with  the  views  expressed 
by  my  learned  Motner,  and  I  think  tiaaX  the 
appellant  should  have  his  costs  of  the  inqaiiy. 
Judgment  for  the  Ooiim. 

Solicitors  for  Walker  and  Son  Limited,  Field, 
Boeeoe,  and  Co.,  for  MUler,  Peel,  Hughee,  Biuther. 
ford,  and  Co.,  laverpooL 

Solicitors  for  Qrinter,  Oodden,  Son,  and  Hchne, 
for  Beed  and  Co.,  Taunton. 

Solicitor  for  the  respondents,  SoUoUor  of  IiUmai- 
Bevenrte. 


<Sn|reme  €mi  d  |tttotttre. 


COURT    OF    APPEAL. 

Friday,  Jvly  6. 

(Before  Smith,  Williams,  and  Bomkb,  L.JJ.) 

Matthews  and  anothss  r.  Ushkb  and 

OTHBBS.  (a) 

AFPBAL   FBOM   THX   QUBBN'S   BBMCH   DITISIOK. 

Landlord  and  tenant — Mortgage  of  reversion  of 
lecue — Mortgaqor   in    po$»e»»ion    of  rente   and 
profits — Brea<m  of  covenant  by  lesaee — Forfeiture 
— Bight  of  mortgagor  to  recover  poeieteion— 
Judicature  Act  1873  (36  *  37  Viot.  c.  66),  s.  26, 
subs.  5. 
Sect.  25,  sub-sect.  5,  of  the  Judiariwre  Act  1873, 
does  not  give  to  the  mortgaaor  of  the  reversion 
of  a  lease  toho  is  in  possession  of  the  rents  ani^ 
profits  any  right  of  exereising  the  power  of  re- 
entry for  breach  of  eovetumt  contained  in  the 
lease. 
This  was  an  appeal  by  the  defendants  from  the 
jn^ment  of  Ridley,  J.  at  the  trial  of  the  action 
without  a  jury. 

The  action  was  brought  to  recover  possession 
of  certain  demised  premises  on  the  ground  of  an 
alleged  forfeiture  by  breach  of  covenant  by  the- 
defendants. 

On  the  10th  March  1819  a  lease  of  the  premiseft^ 
in  question  was  nanted  by  J.  0.  Severn,  the 
owner  in  fee,  to  W.  Everard,  for  the  term  of 
eighth-one  years  at  the  yearly  rent  therein 
mentioned.  The  lease  contained  a  oovenant  by 
the  lessee  for  himself,  his  executors,  administra- 
tors, and  assigns,  to  keep  the  premises  in  repair 
during  the  term,  and  also  a  proviso  in  favour  of 
the  lessor,  his  heirs  and  assigns,  for  re-entry  on 
C«)  isportad  br  E.  HAirLn  Sioth,  Biq..  BuTls««r-at-Lftw 
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a  breach  by  the  lessee  of  any  of  his  oovenants 
coatained  in  the  lease. 

The  reversion  was  subsequently  mortgaged, 
and  in  1891  the  plaintiffs  became  assignees  of  the 
eqnitj  of  redemption,  and  in  receipt  of  the  rents 
and  i>rofit8  of  the  land. 

This  state  of  affairs  was  still  in  existence  when 
in  July  1898,  in  consequence  of  what  was  alleged 
to  be  a  breach  by  the  then  lessees  of  the  covenant  to 
keep  the  premises  in  repair,  the  plaintiffs  served 
on  them  notices  purporting  to  be  served  under 
sect.  14,  sub-sect.  1,  of  the  Conveyancing  Act  1881. 

The  plaintiffs  subsequently  commenced  the 
present  action  to  recover  poB8esn<m  of  the 
demised  premises  as  on  a  forfeiture  of  the  lease. 

The  action  was  tried  before  Ridley,  J.,  without 
a  jury,  and,  after  ordering  at  the  trial  that  the 
mortgagee  should  be  added  as  a  plaintiff  in  the 
action,  the  learned  judge  gave  judgment  for  the 
plaintiffs. 

The  case  is  reported  in  81  L.  T.  Bep.  542. 

From  this  judgment  the  defendants  appealed. 

The  Judicature  Act  1873  (36  &  37  Vict  o.  66) 
provides  as  follows : 

Seat.  25,  snb-saot.  5.  A  martgagat,  antitled  for  the 
time  being  to  the  posseaaion  or  receipt  of  the  rente  and 
profit*  of  any  land  as  to  which  no  notice  of  his  inten- 
tion to  take  poueasion  or  to  enter  into  the  receipt  of 
the  rente  and  profits  thereof  aball  have  been  given  by 
the  mortgagee,  may  ane  for  snoh  poaaeeaion,  or  for  the 
recovery  of  anoh  renta  or  profita,  or  to  prevent  or  recover 
dumagea  in  respect  of  any  traapaaa  or  other  wrong 
relative  thereto,  in  his  own  name  only,  nnleaa  the  canee 
of  action  ariaes  npon  a  leaae  or  other  contract  made  by 
him  jointly  with  any  other  person. 

Bray,  Q.C.  and  Brooke  Lt'MIefor  the  defendants. 
— The  original  plaintiffs  are  only  owners  of  the 
«qaity  of  redemption.  They  are  not  the  legal 
owners  of  the  reversion,  and  therefore  are  not 
ontitled  to  exercise  the  power  ot  re-entry  contained 
in  the  lease.  It  is  perfectly  clear  law  that  before 
the  Judicature  Act  1873  they  could  not  have 
maintained  an  action  of  ejectment  in  the  present 
case: 

Doe  d.  Marriott  v.  Edward$,  5  B.  ft  Ad.  1065. 

The  owner  of  the  reversion  vras  the  onlv  person 
who  could  decide  whether  or  not  advantage 
should  be  taken  of  a  forfeiture.  It  was  never 
intended  that  by  the  Judicature  Act  1873  or  any 
other  subsequent  Act  the  legal  owner  of  the 
reversion  should  be  deprived  of  that  right  of 
election.  In  Kiting  judgment  for  the  pl^tiffs 
Ridley,  J.  relied  upon  sect  25,  sub-sect.  5,  of  the 
Judi(»ture  Act  1873.  That  sub-section  does  not 
give  the  mortg^or  any  right  to  exercise  a  power 
ot  forfeiture.  U  only  means  that  a  mor^agor 
who  is  entitled  to  possession  may  sue  for  pos- 
session, and  a  mori^agw  who  is  entitled  to  the 
rents  and  profits  may  sue  for  the  rents  and 
profits.  The  plaintiffs  are  not  entitled  to  pos- 
session ot  the  land,  but  only  to  the  rents 
and  profits.  The  right  to  possession  of  the 
land  depends  npon  the  previous  exercise  of  the 
right  of  electing  whether  or  not  tiie  forfeiture 
should  be  enfoived.  This  leaae  was  made  before 
the  passing  of  the  Conveyancing  Act  1881,  and 
therefore  sect.  10  ot  that  Act  does  not  apply 
here: 

IfuntcifKtl  Permanent  Inveetment  Building  Society 
V.  Smith,  22  Q.  B.  Div.  70. 

But  that  section  would  be  unnecessary,  if  the 


effect  ot  the  Judicature  Act  1873  is,  as  the  plain- 
tiffs contend,  to  give  to  a  mortg;agor  the  right 
claimed  by  them  in  oases  where  the  lease  was 
granted  before  the  pasnng  of  the  Conveyancing 
Act  1881.  The  lease  gives  the  right  of  re-entry 
to  particular  persons — i.e.,  the  lessor,  his  hors, 
and  assigns.  "  Assigns  "  means  "  l^al  assigns  " : 
OentU  V.  Faulkner,  82  L.  T.  Bep.  708 ;  (1900)  2 
Q.  B.  267. 
The  addition  of  the  mortgagee  aa  a  plaintiff, 
which  was  made  by  order  of  Ridley,  J .  at  the 
trial,  is  immaterial,  because  the  mortgi^ee  has 
not  nven  the  notices  required  by  sect.  14,  sub- 
sect.  1,  of  the  Conveyancing  Act  1881,  which  was 
necessary  before  an  action  to  recover  possession 
for  a  forfeiture  can  be  commenced. 

Dickeiu,  Q.C.  and  S.  Tindal  Atkinson.  (W.  M. 
Bpenae  with  them)  for  the  pLuntiffs. — ^We  rely 
upon  the  Judicature  Act  1873.  By  sect  25,  sub- 
sect.  5,  it  was  intended  that  the  mortgagor  should 
be  put  in  the  same  position  as  the  legal  assignee 
of  the  reversion.  Before  that  Act  there  was  no 
suit  in  Chancery  to  recover  possession  of  land. 
Ejectment  was  a  purely  common  law  action,  and, 
the  mortgagee  bemg  the  legal  owner  of  the  land, 
the  mort^Lgor  of  course  could  not  maintain  the 
action.  The  Judicature  Act ,  was  intended  to 
give  effect  to  the  Chancery  doctrine  that  the 
mortgagor  was  the  real  owner  of  the  land  New 
remedies  were  therefore  given  to  the  mortgagor 
by  sect.  24,  and  by  sect  25.  The  plaintiffs  are 
clearlv  entitled  to  the  rente  and  profits,  and, 
therefore,  under  sect.  25,  sub-sect.  S,  are  entitled 
to  sue  for  possession.    They  cited 

Beath  v.  Pugh,  44  L.  T.  Bep.  327 ;  6  Q.  B.  Div.  845  ; 

Fairclough  v.  Marehatt,  39  L.  T.  Bep.  389  ;  4  Ex. 
Div.  37; 

Trent  v.  Hunt,  9  Ex.  14. 

Smith,  L.J. — The  point  raised  in  this  case  is  a 
short  one.  The  question  is  whether  a  mortgagor 
who  has  the  equity  of  redemption  of  a  freehold 
subject  to  a  lease  can  enforce  a  forfeiture  for 
breach  by  the  lessee  of  his  covenant  to  repair. 
The  lease  contains  a  proviso  for  re-entry  by  the 
lessor,  his  heirs  and  assig^ns,  upon  a  breach  of  any 
of  the  covenants  contained  in  the  lease.  The 
question  that  has  been  raised  is  whether  the  mort- 
gagor is  an  assign  of  (he  lessor  within  the  mean- 
ing of  the  lease.  I  think  not.  The  word  "  assign  " 
in  such  a  proviso  as  this  means  legal  assign,  as 
was  held  by  this  court  in  the  recent  case  of  OetUle 
V.  Faulkner  {ubi  sup.).  But  then  it  was  contended 
that  under  the  provisions  of  sect.  25,  sub-sect.  5,  of 
the  Judicature  Act  1873  the  mortgager  has  the 
tight  to  bring  an  action  of  ejectment  for  forfeiture 
on  a  breach  of  covenant,  hi  my  opinion  sect  25, 
sub- sect  6,  does  not  cover  the  present  case.  It  is 
conceded  that  no  such  right  existed  before  the 
passing  of  the  Judicature  Act  1873.  Sub-sect  5 
enacts  that  a  mortgagor  entiUed  for  the  time 
being  to  the  possession  or  receipt  of  the  rents  and 
profits  of  any  land  as  to  which  the  mortgagee  haa 
given  no  notice  of  his  intention  to  take  possession, 
or  to  enter  into  the  receipt  of  the  rents  and 
profits,  may  sue  for  possession  or  for  the  recovery 
of  such  rents  and  profits.  Are  the  plaintiffs  in 
the  present  case  entitled  to  possession  ?  Clearly 
not  because  the  lease  was  not  forfeited  at  the 
time  when  the  action  was  brought  It  was  argued 
that  they  stand  in  the  shoes  of  the  mortgagee, 
but  when  the  action  was  brought,  the  mortgi^ee 
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had  not  given  the  requisite  notices  and  as  the 
mortaagee  was  therefore  not  entitled  to  ^ssession 
the  plaintiffs  oan  be  in  no  better  position.  The 
meaning;  ot  the  section,  as  I  read  it,  is  that  a 
fnortgagor  entitled  to  possession  may  sne  for 
pooooDOion,  and  that  a  mortgagor  entiued  to  the 
receipt  of  the  rents  and  profits  may  sne  for  the 
reooTOry  of  them.  As  to  the  latter  part  of  the 
«ection  no  qnestion  arises  in  the  present  case 
whether  it  applies  to  a  mortgagor  entitled  to 
possession  or  to  a  mortgagor  entitled  to  the 
receipt  of  the  rents  and  profits.  There  is  as  yet 
no  deoisive  authority  on  sub-sect  5,.  though 
Ridley,  J  seems  to  have  thought  that  there  are 
«ome  cases  trending  in  favour  of  the  plaintiff.  It 
was  urged  that  as  at  the  trial  of  the  action  the 
mortgagee  had  been  joined  as  a  plaintiff,  the 
action  ought  to  succeed,  but  thx  answer  to  that 
is  tliat  the  mortgagee  had  not  served  the  requisite 
notices  under  sect.  14  of  the  Conveyancing  Act 
1881.    The  appeal  must  be  allowed. 

WiixiAKS,  L.J. — ^I  agree.  Ssvt.  25,  sub-sect.  5, 
-obviously  deals  with  oertain  rights  of  a  mort- 
gagor whioh,  as  the  law  thi>n  stocf,  could  not  be 
-enforced  by  him  by  an  action  at  law  in  his  own 
name.  The  section  says  that  in  future  he  may 
■enforce  them  ia  his  own  name.  It  cannot  have 
been  meant  to  say  that  though  a  mortgagor  has 
no  such  rights,  he  is  to  exercise  them.  It  is  a 
condition  precedent  to  the  mortgagor  making  use 
of  the  section  that  he  shall  have  some  right  or 
other,  though  it  need  not  be  a  legal  right.  It  was 
-contended  tiiai  he  is  entitled  not  only  to  enforce  his 
-own  rights,  but  also  to  stand  in  the  shoes  of  the 
mortgi^ee  and  enforce  the  mortgagee's  rights. 
But,  even  assuming  that  to  be  correct,  the  answer 
is  that  the  mortgagee  in  the  present  case  has  not 
the  right  which  the  mortgagor  desires  to  enforce 
because  the  mortgagee's  right  to  bring  an  action 
of  ejectment  isde^jendent  on  his  election  to  treat 
the  breach  of  covenant  as  a  forfeiture,  and  at  the 
time  this  actaon  was  commenced  he  had  not 
elected  to  tieat  the  breach  as  a  forfature,  and 
had  not  served  the  notices  required  by  sect.  14  of 
the  Conveyancing  Act  188L  The  mortgagee  him- 
self was  therefore  not  in  a  position  to  maintain 
this  action.  As  the  plaintiffs  had  no  right  of 
their  own  to  bring  the  action,  and  could  not  do 
so  even  if  th^  were  standing  in  the  mortgagee's 
shoes,  the  action  must  f  aiL 

BoHBB,  L.J. — I  agree.  I  wish  to  state  briefly 
the  position  of  a  mortgagor  in  possession  of  land 
beld  by  a  tenant  on  a  lease  made  before  the  mort- 
gage. He  had  formerly  certain  equitable  rights, 
and  oertain  restricted  legal  rights.  He  ha^  for 
isstaooe,  an  equitable  right  to  an  mjunotion 
Tostraining  the  tenant  fiom  doing  injury  to 
the  land,  and  he  had  a  legal  right  to  receive  the 
rents  as  baiHfl  of  the  mortgagee,  and  to  distrain 
for  them  if  not  paid.  But  M^ore  the  Judicature 
Act  1873,  a  mortgagor  was  not  entitled  to  say 
that  at  law  he  was  to  be  regarded  as  the  rever- 
sioner, or  that  he  could  sue  for  breach  of  the 
■covenants  in  the  lease.  It  is  clear  from  the 
authorities  that  under  the  old  law  a  niort- 
«agor  had  no  impUed  authority  to  act  on 
behalf  of  the  mortgagee,  and  re-enter  for 
breach  of  covenant.  As  I  have  already  stated 
a  mortgagor's  legal  rights  were  very  limited, 
and  the  reasons  given  in  the  eases  in  whioh 
it   was    -held    that    he     eonld    act    as    agent 


for  the  mortgagee,  show  that  the  courts  would 
not  have  recognised  any  authority  in  the  mort- 
gagor to  act  as  agent  for  the  mortgagee  in 
determining  the  lease  as  for  a  forfeiture.  There- 
fore, it  is  clear  that  the  mortgagor  must  show  that 
in  this  respect  he  has  become  entitled  to  act  by 
virtue  of  some  special  legislation.  The  onljr  piece 
ot  legislation  that  has  been  relied  upon  in  justifi- 
cation of  the  mortgagor's  action  ia  the  Judicature 
Aot  1873.  Sect.  24,  sub-sect.  4,  was  referred 
to,  but  that  sub-section  does  not  help  the  plaintiff 
in  any  way.  In  substance  that  sub-eection  only 
requires  that  the  equitible  rights  of  a  mortgagor 
should  be  recognised  and  eiiforced  in  courts  of 
law ;  it  gives  him  no  legal  right  which  he  had  not 
before  3ie  passing  of  the  Act.  Sect.  25,  sub- 
sect.  5,  does  give  mm  legal  rights  which  he  had 
not  before,  and  if  the  mortgagor  can  justify  his 
action,  he  must  do  so  under  that  sub-section.  It 
is  not  an  easy  sub- section  to  construe,  and  various 
difficult  questions  have  been  raised  as  to  its 
meaning.  For  the  purposes  of  the  present  case 
it  seems  to  me  enough  to' say  that  th»  sub-section 
does  not  give  a  mortgagor  any  power  of  re-entry 
or  right  of  forfeiture  which  he  had.not  before  the 
passing  of  the  Act.  The  mortgagee,  as  the  legal 
reversioner,  alone  has  the  power  of  electing  to 
forfeit  and  i-e-entering.  In  the  present  case  he 
has  not  elected  to  forfeit.  The  lease  has  not  yet 
become  forfeited.  The  mortgagor  has  not  shown 
that  he  is  within  the  provisions  of  sect.  25,  sub- 
sect.  5,  because  he  cannot  say  that  he  is  a  person 
entitled  to  possession  of  the  land,  or  entitled  to 
sne  for  its  possession.  The  sub-section  does  not 
give  a  mortgagor  any  right  to  eject  a  tenant, 
when  the  tenant  can  say,  as  against  the  mort- 
gagee, that  his  lease  is  still  in  force. 

Appeal  oMoioed. 

Solicitors    for    the     plaintiffs.    Peacock    and 
Qoddard. 

Solicitors  for  the   defendants,  G.  F.  Hudson, 
Matthews,  and  Co. 


Monday.  July  16. 
(Before  Smith,  Williams,  and  Bomeb,  L.JJ.) 

Vkstkt  of  St.  Mabtlbbonk  v.  Shbbiff  of 

London,  (o) 

affbax  fbom  thb  (^ubbn's  bench  division. 

Sheriff — Seizure  of  goods  of  person  liable  to  pay 
rates — Goods  "taken  in  exeeutioti" — Privilege 
of  overseers — Duty  of  sheriff  to  pay  rate  collector 
— 36  Geo.  3,  c.  73,  s.  195 — Metropolis  Manage- 
ment Act  1855  (18  &  19  riet.e.  120),  «.  161. 

By  a  local  Act  affecting  the  parish  of  St.  Maryle- 
bone  it  was  provided  thai  when  the  goods  of  any 
person  liable  to  pay  any  rate  by  virtue  of  that 
Act  shoidd  be  "taken  in  execuiion"  by  the 
sheriff  before  such  rate  shoidd  have  been  paid, 
then  the  sheriff,  upon  demand  made  by  the  rate 
eolUetor,  was  "  directed  amd  required  in  the  first 
place  to  pay  to  sucA  ooUeetor '  such  rate  which 
shaU  not  then  have  been  paid. 

By  sect.  161  of  the  Metropolis  Management  Act 
1855  the  overseers  of  «very  parish  are  to  eoUeet 
the  rates  mentioned  in  the  section,  and  for  the 
purpose  of  levying  stu:h  rates,  shall  proceed  in 
tile  same  inanner,  and  have  the  same  powers, 

(c)  Reported  by  E.  Mihlkt  Smttb,  Esq.,  B«rria<er-kt-Law.      t 
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remediea,    and  privUege$  as  for  levying  poor 
reUe. 

Th»  goodt  of  a  jtidgtnent  debtor,  who  wcw  liable  to 
pay  to  the  vestry  of  Bt.  MaryUbone  a  poor  rate 
made  by  them  VMder  their  ZoeoZ  Act,  and  obo 
other  rates  made  by  them  under  the  MetropoUe 
Management  Act  1855,  io«r«  sei»ed  by  the  skiriff 
tMMierawn<o/fi.fa.  The  rate  eotteetor  demanded 
payment  from  the  sheriff  of  all  the  rates  due. 
The  judgment  debtor  eubssquently  paid  to  the 
sheriff  the  amount  due  in  respeet  i^  the  judgment 
debt,  and  the  sheriff  thereupon  withMew  from 
possession  of  the  goods,  payina  the  judgment 
debtor  his  claim,  but  not  paying  to  the  rate 
coUeetor  the  amount  of  the  rates  due  to  the 
vestry. 

In  an  action  by  the  vestry  against  the  sheriff  to 
recover  the  amount  of  the  rates  for  which  the 
judgment  debtor  had  been  liable  .- 

Held,  that  the  goods  had  been  "  taJeen  in  execution" 
toithin  the  meaning  of  the  local  Act,  cmd  that 
the  privileges  given  to  the  overseers  by  sect,  161 
of  the  Metropolis  Management  Act  1855  included 
tne  privilege  given  by  the  local  Act  with  regard 
to  a  rate  made  under  that  Act. 

Held,  therefore  {afirming  the  decision  of  Bigham, 
J.),  that  the  sheriff  was  liable  to  the  vestry  for_ 
the  amount  of  aU  the  rates   which  the    rate 
collector  had  demanded  of  him. 

This  was  an  appeal  by  the  defendant  from  the 
judgment  of  Bigham,  J.  at  the  trial  of  the  action 
witnont  a  jury. 

The  action  was  broaeht  to  recover  a  snm  of 
182. 19<.  3(1.  which  snm  Uie  plaintiffs  alleged  was 
payable  to  them  by  the  defendant  nnder  sect.  195 
of  the  35  Geo.  3.  c.  78,  nnder  the  following  cir- 
cumstances: 

On  the  17th  Nor.  1898  the  defendant  seized 
nnder  a  writ  of  fieri  ficias  the  goods  of  one  T.  M. 
Bush,  at  50,  Orawford-atreet,  in  the  parish  of  St. 
Marylebone. 

On  the  24th  Nov.  the  plaintiffs'  rate  collector 
served  on  the  defendant  a  written  demand  for  the 

Sayment  of  182.  19s.  3d.,  which  was  the  amount 
ue  to  the  plaintiffs  from  Bush  in  respect  of 
eleven  months'  rates. 

This  amount  was  less  than  the  value  of  the 
goods  seized. 

The  rates  in  respect  of  which  Bush  was  liable 
to  the  plaintiffs  were  a  poor  rate  made  under  a 
local  Act  of  35  Qeo.  3,  c.  73,  and  other  rates  made 
under  the  Metropolis  Management  Act  1855. 

On  the  25th  Nov.  the  defendant  being  stiU  in 
OBsession  of  the  goods.  Bush  paid  to  him  the 
amount  of  the  judgment  debt,  which  was  more 
than  the  amount  demanded  by  the  rate  collector 
from  the  defendant  in  reepect  of  Bush's  liability 
for  rates. 

On  the  same  day  the  defendant  handed  over  to 
the  judgment  creditor  the  amount  of  the  judg- 
ment debt  and  then  withdrew  from  possession  of 
the  goods  without  having  satisfied  the  demand 
made  by  the  rate  ooUeotor. 

At  the  trial  of  the  action  without  a  jury, 
Bijriiam,  J.  gave  judgment  for  the  plaintifb. 

The  defendant  appealed. 

By  35  Geo.  3,  c.  73,  which  is  entitled  "  An  Act 
for  repealing    several  Acts  and  for 

paving,  repairing,  cleansing,  and  lighting  the 
parish  of  St.  Marylebone  in  the  oonnty  of  llid- 
^esex  and  for  the  better  rdief  and  maintenaaoe 


of  the  poor  thereof  and  for  divers  other  pntposes 
.    .    .    "  it  is  provided  as  follows  : 

Seot  195.  WhaiandMoftanaBthegtx>dB,ohatMs,aBd 
eifeoti  o{  any  panoa  or  penons  liable  to  pay  anj  rate  or 
Mseaamant  hj  virtue  of  tiiis  Ast  shall  be  taken  in  exeon- 
tioD,  within  tiie  limita  aforeaaid,  by  any  ahatiff  or  otliar 
offioer,  before  inoh  rate  or  zatai,  aaaewnent  at  aeaeaa- 
menta,  shall  have  been  paid,  then  the  said  ahatiff  or  other 
offioer,  npon  demand  made  by  the  ooUaotor  or  oolleotots 
for  the  time  being  to  the  said  veatiyman  shall,  and  he  ia 
hereby  directed  and  reqniied,  in  the  fiist  plaoe,  to  pay  to 
snoh  oolleator  or  ooUeotora  anah  rate  or  rates,  anessment 
or  aaaeaaments,  ao  made  aa  aforeiiid,  and  whioh  shall 
not  have  been  paid  by  snoh  person  or  persons,  and  all 
arrears  due  thereon ;  provided  always  that  nothin|r 
herein  contained  shall  extend,  or  be  oonatroed  to  extend, 
ao  as  to  charge  snoh  sheriff  or  other  offioer  with  the 
payment  of  more  than  one  year's  rate  or  of  a  larger 
mm  of  money  than  the  valae  of  ^e  goods,  nhattela,  and 
effects  so  taken 'in  exeoatlon.  f~       '<lj^_LA- 

By  the  Metropolis  Management  Act  1855 
(18  k  19  Yict.  c.  120)  it  is  provided  as  follows  :    4 

Sect.  161.  The  overseers  of  the  poor  of  every  parish 
to  whom  any  snoh  order  as  aforeaaid  is  iasaed  shall  levy 
the  amonmt  mentioned  therein,  and  shall  for  that  purpose 
make  separate  eqnal  ponnd  rates  npon  their  pwiah,  or 
the  pact  thereof  upon  which  any  snm  speoiSed  in  snoh 
order  is  required  to  be  levied,  in  lespeot  of  eaoh  gnm 
thereby  ordered  to  be  levied ;  tiiat  ia  to  say  ...  a 
sewers  rate,  ...  a  lighting  rate,  and  .  .  .  '  a 
general  rate  .  .  .  ,  and  the  aaid  ovaraeers  shall,  for 
the  pnrpose  of  levying  snoh  rates,  proceed  in  the  same 
manner,  and  have  tiie  same  powers,  remedies,  and 
privileges,  as  for  levying  monny  for  the  relief  of  tiie 
poor. 

A.  T.  Lawrence,  Q.O.  and  P.  Bose-Innes  for  the 
defendant. — The  debtor's  goods  were  not  "  <»ken 
in  execution  "  within  the  meaning  of  those  words 
in  sect.  195  of  the  local  Act.  "  Taken  "  does  not 
mean  "  taken  into  the  poesession  of  the  shraiff  " ; 
it  means  "  taken  away  from  the  place  where  they 
were  seized  and  sold.  The  expression  "taken  in 
execution"  ia  exactly  equivalent  to  the  expres- 
sion "  taken  by  virtue  of  an  execution  "  which 
occurs  in  the  Act  8  Anne,  c.  14,  s.  1.  The  words 
need  in  that  Act  imply  the  removal  and  sale  of 
the  goods: 

RitAey  v.  Byle,  11  M.  &  W.  16 ; 

Be  McCarthy,  7  L.  Bep.  Ir.  473. 

Secondly,  it  was  not  "by  virtue  of"  tibe  local 
Act  of  1795,  that  the  judgment  debtor  was  liable 
to  pay  the  amount  of  the  rates  demanded  by  t]ie 
late  collector  from  the  sheriff,  and  therefore  the 
plaintiffs  cannot  rely  upon  the  privil^^  granted 
by  sect.  195  of  that  Act.  Ttutt  Act  has  been 
superseded  by  the  Metropolis  Management  Act 
1855,  and  it  is  under  the  latter  Act  that  the  rates 
were  payable : 

Seg.  on  the  Pnwectttton  <if  Padimgton  Tetiry  v. 

Qreai  Western  Railway  Company,  28  L.  J.  59, 

If.  C. 
The  Act  of  1855  doee  not  incorporate  sect.  195  of 
the  local  Act  Sect  161  of  the  Act  of  1855  does 
not  say  that  the  overseers  are  to  have  the  same 
powers  as  the  collector  of  the  vestiy  had  under 
the  local  Act. 

English  Harrison,  Q.O.  (Maniety  with  him) 
for  the  plaintiffs. — ^There  is  no  reason  why  the- 
words,  "  taken  in  execution "  should  in  this  Act 
of  1795  be  construed  in  any  other  than  their 
ordinary  meaning — i.e.,  "seized  in  execution." 
The  Act  of  8  Anne,  c.  14,  a.  1,  had  reference  to 
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the  paTment  of  rent "  before  the  removal  of  the 
gooOB  and  that  enlaiiu  the  mterpretation  given 
to  the  ezpreesion  "  by  vfatne  of  an  ezeoution  "  in 
that  Act.  Secondly,  though  part  of  the  earn  dne 
from  tiie  judgment  debtor  to  the  plaintiffa  was  in 
respeot  of  rates  made  under  the  Act  of  1855,  yet 
the  greater  part  was  due  in  respect  of  &  poor  rate 
m&&  under  the  local  Act,  and  sect.  161  of  the 
Act  of  1855  giree  the  overseera  the  same  privileges 
in  respect  of  the  rates  there  named  as  they  have 
for  levying  poor  rate.  By  sect.  250  of  the  Act 
'"  overseers  ca  the  poor "  is  to  include  collectors 
-of  poor  rate.  By  sect.  8  all  the  powers  held  by 
the  old  vestries  were  transferred  to  the  new 
"vestries. 

A.  T.  Lanorenee,  Q.C.  in  reply. 

Smith,  LJT. — ^Two  qoestionB  have  been  raised 
upcm  this  appeal,  one  of  which  is  a  matter  of 
-oonaidflrable  complication,  though  the  other  one 
is  plain  enough.  I  will  take  the  nmple  one  first. 
The  sole  question  there  raised  is  as  to  the  meaning 
-of  the  words  "goods  taken  in  execution"  in 
sect.  195  of  the  Act  of  35  Geo.  3,  c.  73.  The 
sheriltiii  this  case  seiaed  certain  goods  under  a 
writ  of  fieri  faeiaa,  Bigham,  J.  held  that  those 
goods  were  "taken  in  execution"  within  the 
meaning  of  those  words  in  sect.  195.  I  think  that 
in  so  holding  the  learned  judge  was  perfectly 
right.  The  other  question  raised  in  this  case  is 
inore  difiBcult  to  dedde.  The  sheriff  seized  the 
imods  under  the  fieri  fousieu  on  the  17th  Nov.  On 
'Qie  24th  Nov.,  while  he  was  still  in  possession  of 
■the  goods,  a  written  notice  was  served  on  him  by 
the  coUeotor  to  the  vestry  of  Uarylebcne,  to  the 
effect  that  the  judgment  debtor  owed  the  vestry 
I8Z.  19a.  3d.  for  eleven  months'  rates,  and  the 
collector  demanded  payment  of  that  sum  by  the 
sheriff.  The  next  ca,j,  the  25th  Nov.,  the  judg- 
ment debtor  paid  the  sheriff  enoush  money  to 
satisfy  the  judgment,  and  the  sheriff  accordingly 
paid  over  to  t£e  pdgment  creditor,  the  amount 
cue  to  huu,  and  with£«w  from  possession  of  the 
goods  without  having  paid  to  the  rate  collector 
the  182. 19*.  3d  whiohliad  been  demanded.  Under 
these  circumstances  the  vestry  are  now  suing 
ttte  sheriff  on  the  ground  that  tmder  sect.  195  of 
35  Gteo.  3,  o.  73,  he  ought  to  have  paid  them  the 
amount  of  rates  due  from  the  judgment  debtor 
before  he  handed  over  to  the  judgment  creditor 
the  amount  which  he  had  received  from  the 
judgment  debtor.  Sect.  195  provides  that  when- 
«ver  the  goods  of  any  person  "  liable  to  pay  any 
rate  or  assessment  by  virtue  of  this  Act"  shall 
be  taken  in  execution  within  certain  limits  by  any 
sheriff  before  such  rate  or  assessment  shall  have 
l>een  paid,  the  sheriff  upon  receiving  notice  shall 
in  the  first  place  pay  to  the  rate  collector  the 
amount  of  the  rate  or  assessment  which  shall  not 
have  been  paid  by  such  person.  On  behalf  of  the 
defendant  it  is  oontenaed  that  the  rates  which 
were  due  from  the  jndpnent  debtor  to  the  vestiy 
wero  not  rates  which  the  debtor  was  liable  to  pay 
"by  virtue  of"  the  Act  of  36  Geo.  3,  c.  73.  The 
rates  for  which  the  collector  demanded  payment 
from  the  sheriff  included  a  poor  rate,  a  general 
rate,  a  sewers  rate,  and  two  other  rates. 
Now  the  poor  rate,  in  my  opinion  was  dne  by 
virtue  of  tne  Act  of  35  Geo.  3,  c.  73.  It  paiports 
to  have  been  made  under  that  Act,  and  uiat  Act 
has  never  been  repealed.  The  Metropolis  Manage- 
ment Act  1855  (18  &  19  Vict.  c.  120)  does  not 


deal  at  all  with  poor  rate,  though  it  does  give 
power  to  make  certain  other  rates.  I  come  to  the 
oondLusion,  therefore,  that  the  judgment  debtor 
was  liable  to  pay  poor  rate  by  vutue  of  36  Geo.  3, 
c.  73,  and  therefore  with  re^urd  to  that  rate  the 
vestrr  were  entitied  under  sect  195  to  be  paid  by 
the  sWiff.  WiUi  regard  to  the  rates  other  than 
poor  rate,  I  think  that  they  were  made  by  virtue 
of  the  Metropolis  Management  Act  1855,  and  not 
by  virtue  of  35  Geo.  3  c.  73 ;  but  then  we  must 
take  into  consideration  the  clause  at  the  end  of 
sect.  161  of  that  Act  After  giving  power  to  the 
overseers  to  levy  certain  rates,  sect.  161  continues 
thus :  "  And  the  said  overseers  shall,  for  the  pur- 
pose of  levying  such  rates,  proceed  in  the  same 
manner,  and  have  the  same  powers,  remedies,  and 
privileges  as  for  levying  money  for  the  relief  of 
the  poor."  Now  one  of  the  powers,  remedies,  and 
privil^^  which  are  given  by  the  Act  of  35  Gleo.  3 
o.  73,  witii  regard  to  poor  rate  is  that  given  by 
sect.  195  under  which,  after  giving  notice  to  the 
sheriff  when  he  has  taken  in  execution  the  goods 
of  any  person  liable  to  pay  poor  rate  under  the 
Act,  tiie  vestiy  is  entitied  to  requre  the  sheriff  to 
hand  over  to  them,  in  the  first  place,  the  amount 
of  poor  rate  due  from  such  person  bef oro  the  judg- 
ment creditor  is  paid.  In  my  opinion,  therefore, 
this  privU^e  extended  to  the  other  rates,  besides 
the  poor  rate,  payment  of  which  was  demanded 
by  the  vestry.  Bigham,  J.  was  right  in  so 
holding,  and  I  think  that  the  appeal  must  be  dis- 
missed. 

Williams,  LJ. — ^I  entirely  agree.  Now  that 
the  matter  has  been  throshed  out  it  is  clear  that 
it  resolves  itself  into  two  points  only,  and  I  have 
very  littJe  to  add  to  what  Smith,  L.  J.  has  said 
upon  them.  In  so  far  as  the  payment  demanded 
by  the  collector  from  the  sheriff  was  in  respect  ot 
rates  other  than  poor  rate,  it  seems  to  me  that 
the  clause  in  sect.  161  of  the  Metropolis  Manage- 
ment Act  1855,  giving  to  the  overseers  the  same 
privileges  as  they  have  in  respect  of  poor  rate  is 
absolntehr  fatal  to  the  argument  that  was  put  for- 
ward on  behalf  of  the  sheriff,  unless  the  meaning 
of  the  clause  can  be  limited  by  construing  them 
as  referring  only  to  powers  exercised  generally  by 
overseers,  not  including  special  powers  given  by 
local  Acts.  With  regard  to  the  other  point,  it 
was  contended  that  the  words  "  taken  in  execu- 
tion "  in  sect.  195  of  35  Geo.  3,  c.  73,  ought  to  be 
construed  in  the  same  wav  as  the  words  "  taken 
by  virtue  of  any  execution  in  8  Anne,  o.  14,  s.  1, 
were  construed  in  RUeley  v.  Rule  {libi  gup.). 
There  seems  to  me  to  be  no  ground  for  that  con- 
tention. The  construction  which  has  been  put 
upon  the  words  "  taken  by  virtue  of  any  execu- 
tion "  in  the  statute  of  Anne,  depends  upon  the 
presence  in  the  earlier  part  of  the  section  of  the 
words  "before  the  removal  of  such  goods  from 
off  the  said  premises  " ;  and  it  was  held  that  what 
was  intended  to  be  forbidden  by  the  statute  was 
the  removal  of  the  goods  from  the  premises  unless 
the  rent  is  first  paid.  The  Act  is  very  different 
from  the  Act  which  we  have  now  to  construe.  By 
sect.  195  of  the  Act  of  35  Geo.  3,  c.  73,  where 
demand  has  been  made  by  the  collector  of  pay- 
ment of  the  rates  due,  the  sheriff  is  directed  and 
required  in  the  first  place  to  pay  to  such  collector 
the  rates  due  and  unpaid  provided  that  the 
sheriff  is  not  liable  to  pay  more  than  one  year's 
rates,  nor  more  than  the  value  of  the  goods  taken 
in  execution. 
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BoHES,  L.J. — I  agree.  I  only  wish  to  add  a 
few  words  as  to  the  effect  of  these  two  Auts  of 
1795  and  1855.  Until  the  matter  was  fnlly 
threshed  ont,  the  point  involved  seemed  a  little 
difficult;  but  it  now  seems  clear  enough,  and  I 
cannot  help  thinking  that  the  case  is  rially  con- 
cluded by  the  decision  in  Vaughan  r.  limray 
(28  L.  J.  78.  M.  C).  In  that  case  the  facts  were 
that  by  an  Act  of  George  II.  the  hamlet  of  Spital- 
fielda  was  made  a  distinct  parish,  and  persons 
possessing  certain  qualifications  were  consti- 
tuted vestrymen.  By  a  subsequent  local  Act 
in  the  same  reign  power  was  given  to  this  vestty 
to  make  poor  rates.  Then  under  the  Metropolis 
Management  Act  1855  a  new  vestry  was  consti- 
tuted to  supersede  the  old  one  and  to  exercise  the 
powers  and  privileges  held  by  the  then  existing 
vestry.  The  court  held  that  under  these  pro- 
visions the  new  vestry  had  the  power  of  making 
poor  rates  which  had  been  possessed  by  the  old 
vestiy.  In  the  present  case  the  vestry  of  Mary- 
lebone,  after  the  passing  of  the  Metropolis 
Management  Act  1855,  stm  possessed  the  power 
.given  by  the  Act  of  35  Geo.  3,  c.  73,  of  making  a 

rr  rate,  and  the  poor  rate  made  by  it  was  made 
rirtue  of  their  old  Act,  and  they  still  had  the 
privilege  given  them  by  sect.  195  of  the  old  Act 
to  assist  them  in  setting  in  the  rates  due  to  them, 
in  cases  where  the  goods  of  persons  who  had 
not  paid  the  rates  due  from  them  had  been  taken 
in  execution  by  the  sheriff.  Then  by  seet.  161  of 
the  Act  of  1855  the  privileges  possessed  by  the 
overseers  for  the  pnrpose  of  levying  poor  rates 
were,  extended  to  apply  to  the  oases  of  other  rates 
which  the  overseers  were  empowered  to  levy  under 
the  Act  of  1855.  The  plaintiffs  are,  therefore, 
right  in  their  contention,  and  I  agree  that  the 
appeal  must  be  dismissed.       ^^^j  di»mi„ed. 

Solicitors  for  the  plaintiffs,  Clarkton,   Oreen- 
welU,  and  Co. 
Solicitors  for  the  defendant,  W.  and  T.  Burehell. 


Friday,  July  20. 

(Before  Smith,  WiiiLiAMS,  and  Bomer,  L.JJ.) 

BosTOCK  V.  Ramsey  Urban  District 
CorNCiL.  (a) 

APPEAL  FBOM  THE  QUEEN'S  BENCH   DIVISION. 

Practice — Costs — Action  against  public  authority 
— Jwrisdiction  of  judge  to  deprive  sueeessful 
defendant  of  costs — Dueretion — "  Oood  cause  " 
—Order  LXV.,  r.  1— Public  Authorities  Pro- 

Uction  Act  1893  (56  Jt  57  Vict.  61),  s.  1  (b). 

Sect.  1  (6)  of  the  Public  Authorities  Protection  Act 
1893  provides  that  where  an  action  is  brought 
against  a  public  authority  for  any  act  done  in 
execution  of  any  Act  of  Farliament,  and  judg- 
ment is  given  for  the  defendant,  the  judgment 
shall  carry  costs  to  be  taxed  as  between  solicitor 
and  client. 

Held,  affirming  the  decision  of  Lord  BusseU,  CJ., 
that  this  enactment  does  not  take  away  from  the 
judge  at  the  trial  of  the  action  with  a  jury  the 
jurisdiction  given  him  by  Order  LXV.,  r.l  of 
depriving  a  successful  defendant  of  costs  for 
"  good  cause." 

(a)  Beported  br  E.  Hanlet  Sutb,  Em).,  Burrlitar-at-Law. 


In  an  action  for  matieious  prosecution,  evidence  of 
conduct  of  the  defendant  pretiiotu  to  and  eoii- 
du^ng  to  the  plaintiff's  action  may  be  taken  into 
consideration  by  the  judge  for  tke  purpose  of 
deciding  whether  or  not  there  it  "  good  cause 
for  depriving  the  defendant  of  costs. 

This  was  an  appeal  from  an  order  of  Lord 
Bussell,  C.J.  at  the  trial  of  the  action  with  a  jnty 
depriving  the  successful  defendants  of  costs. 

The  action  was  for  malicious  prosecution  and 
was  brought  under  the  following  circumstances : 

The  plaintiff  was  proprietor  of  a  travelling 
menagerie. 

On  its  arrival  at  Ramsey  in  Huntingdonshire 
on  the  I5th  Dec.  1897  the  manager  put  it  up 
on  a  piece  of  open  ground  where  it  nod  been 
put  up  on  previous  occasions  when  visiting  the 
town. 

This  piece  of  ground  was  alleged  bv  the  defoi- 
dants  to  be  a  public  highway  out  they  did  not 
take  any  steps  to  compel  the  removal  of  the  vans, 
and  after  remaining  there  for  one  night  the 
menagerie  left  the  town. 

The  plaintiff  was  in  Scotland  at  the  time  and 
had  no  knowledge  of  what  was  being  done. 

The  defendants,  by  their  solicitors,  then  wrote 
to  the  plaintiff  giving  him  formal  notice  that  if 
he  persisted  in  putting  up  his  menagerie  in  the 
streets  of  Ramsey,  they  would  without  further 
notice,  commence  an  action  against  him  for 
damages,  and  apply  to  the  court  for  an  injnno- 
tion. 

In  May  1898,  the  defendante  preferred  aa 
indictment  against  the  plaintiff  at  Huntingdon 
Assizes  for  having  unlawfully  obstructed  the 
highway,  they  havmg  been  advised  by  counsel 
that  this  was  an  available  remedy  against  the- 
plaintiff. 

The  indictment  was  tried  before  Wills  J.,  and 
on  his  direction  the  jury  acquitted  the  plaintiff. 

The  plaintiff  then  brought  the  present  action, 
for  malicious  prosecution. 

The  action  was  tried  before  Lord  BnsseU,  OJ. 
with  a  jury.  He  ruled  that  there  was  reasonable 
and  probable  cause  for  the  prosecution,  and  that 
there  was  no  evidence  of  malice,  and  directed 
judgment  to  be  entered  for  the  defendante 
without  costs. 

On  farther  consideration  the  Lord  Chief  JoBtioe 
held  that  there  was  nothing  in  sect.  1,  sub-sect,  {b), 
of  the  Public  Authorities  Protection  Act  18913' 
which  prevented  him  from  depriving  the  defen- 
dante of  costs  under  Order  LXY.,  r.  1,  and» 
taking  the  circumstances  of  the  case  into  oon- 
sideration,  he  held  that  there  was  "  good  cause  " 
within  Order  LXV.,  r.  1,  for  depriving  the 
defendante  of  coete,  and  he  made  an  order 
accordingly. 

This  decision  of  the  Lord  Chief  Justice  is 
reported  in  81  L  T.  Rep.  756;  (1900)  1  Q.  B. 
357. 

The  defendants  appealed. 

By  Order  LXY.,  r.  1,  it  is  provided  as  follows : 

Sabjeot  to  the  proriaions  of  the  Aota  and  theae  mlea, 
the  coats  of  and  inoident  to  all  proceedings  in  the 
Sapreme  Court  .  .  .  shftll  be  in  the  discretion  of 
the  court  or  judge  .  .  .  provided  also  that  where 
any  action,  cause,  matter,  or  issue,  ia  tried  with  a  jnrj 
the  ooBts  shall  follow  the  event,  nnleaa  the  jndge  by 
whom  anoh  action,  canae,  matter,  or  iaane,  ia  triad,  or 
the  court,  ahall  for  good  canae,  otherwise  order. 
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The  Public  Authorities  Protection  Act  1893 
(56  &  57  Vict.  o.  61]  provides  as  follows : 

Sect.  1.  Where  after  the  oommenoement  of  this  Act 
any  aotion,  proeecation,  or  other  proceedings  is  com- 
menced in  the  United  Kingdom,  againat  an;  person  for 
any  Act  done  in  pnrananoe,  or  ezeontion,  or  intended 
exeontion,  of  any  Act  of  Fttrliament,  or  of  anj  pnblic 
duty  or  authority  ■  .  .  the  following  provieions 
shall  hare  effect:  .  .  .  (b)  Wherever  in  any  snoh 
aotion  a  jndgment  ia  obtained  by  the  defendant,  it  shall 
cany  casta  to  be  taxed  aa  between  solicitor  and  client. 

Laieson  Walton,  Q.G.  and  J.  W.  Cooper  for  the 
defendants. — First,  there  were  no  facts  before  the 
Lord  Chief  Justice  which  conld  oonstitate  "  good 
cause"  within  Order  LXY.,  r.  1.  The  question 
whether  there  were  any  such  facts  before  a  judge 
who  has  deprived  a  successful  ^rty  of  costs  is 
one  on  which  an  appeal  lies  to  this  court : 

Jonm  T.  Curling,  50  L.  T.  Eep.  349  ;  13  Q.  B.  Dir. 

262; 
Hualoy  ▼.  West  London  Eetenaion  Baihaay  Com- 

pany,  60  L.  T.  Bep.  642 ;  14  App.  Caa.  26. 

The  mere  fact  of  the  failure  of  the  proBecati<ni 
which  was  instituted  by  the  defendant  cannot  be 
"  good  cause."  Nor  was  tiiere  any  snoh  conduct 
of  the  defendants  before  litigation  as  in  the  case 
of  Harnett  v.  Vise  (43  L.  T.  Bep.  645 ;  5  Ex.  Dir. 
307)  was  held  sufficient  to  constitute  "good 
cause."  Secondly,  it  is  immaterial  whether  or  not 
there  was  "  good  cause "  within  the  meaning  of 
Order  LXV..  r.  1.  The  Public  Authorities  Pi-o- 
tection  Act  1893  gives  the  defendants  in  the 
present  case  an  absolute  right  to  coats,  and  the 
Lord  Chief  Jus' ice  had  no  power  to  exercise  any 
discretion  in  the  matter.  The  Act  is  a  consolida- 
tion Act  by  which  it  was  never  intended  to  put 
public  authorities  in  a  worse  position  than  they 
were  in  before.  It  is  clear  that  many  of  the 
Acta  which  it  repeals  gave  such  an  absolute  right 
as  the  defendants  now  contend  for: 

Cne  V.  8t.  Panemt  Vettry,   80  L.  T.  Eep.   388 ; 

(1899)  1Q.B.  693; 
florrop  V.  Ifayor,  ^c,  of  Oitett,  78  L.  T.  Bep.  387 ; 

(1898)  1  Ch.  525 ; 
Hadcer  r.  Wood,  54  L.  J.  419,  Q  B. ; 
Fielden  v.  MorUv  Corporation,  82  L.  T.  Bep.  29 ; 

(1900) A.  C.  133  ; 
Seera  v.  OiHon,  64  L  T.  Bep.  lit ;  (1891)  1  Q.  B. 

652. 

Blake  Odgere,  Q.G.  and  P.  Bose'Innee  for  the 
plaintiff. — First,  apart  from  the  question  of  the 
construction  of  the  Public  Authontics  Protection 
Act  1893,  it  is  dear  from  the  decision  of  the 
Court  of  Appeal  in  Harnett  v.  Vise  (ubi  vup.)  that 
for  the  purposes  of  deciding  whether  or  not  there 
was  "  good  cause  "  within  Order  LXV.,  r.  1,  the 
Lord  Chief  Justice  was  entitied  to  take  into 
consideration  the  conduct  of  the  defendant*  which 
induced  the  plaintiff  to  bring  the  action  of 
malicious  prosecution.  With  regard  to  the  oon- 
fltruction  of  the  Public  Authorities  Protection 
Act  1893,  the  object  of  sect.  I.  sub-sect,  (b)  was 
to  overrule  Avery  v.  Wood  (65  L.  T.  Bep.  122; 
(1891)  3  Ch.  115),  and  to  declare  that  where  a 
public  authority  was  a  successful  defendant  in 
any  such  action  as  is  mentioned  in  sect.  1,  it 
should,  if  entitled  to  costs,  have  those  costs  taxed 
as  between  solicitor  and  client.  It  would  not  be 
reasonable  to  construe  the  Act  so  as  to  give  a 
public  authority  its  costs  in  every  case  where  it 
aefeoded  an  action  successfully,  regardless  of  how 


oppressive  or  vexatious  its  conduct  may  have  been. 
They  referred  to 

Holford  v.  Acton  Urban  Dittrict  Council,  78  L.  T. 

Bep.  829  ;  (1898)  2  Ch.  240 : 
Southampton    and     IteKin     Bridge     Company  v. 

Southampton  Local  Board  of  Health,  8  E.  &  B. 

801. 

Lawson  Walton,  Q.C.  replied. 

Smith,  L.J. — This  is  an  appeal  from  an  order 
of  the  Lord  Chief  Justice  depriving  the  suooessful 
defendants  of  costs  in  an  action  for  malicious 
prosecution.  The  plaintiff  was  the  proprietor  of 
a  travelling  menagerie,  and  for  many  years  when 
visiting  the  town  of  Bamsey  it  had  been  usual  for 
the  menagerie  to  oocnpy  a*  particular  piece  of 
open  ground  in  the  town.  In  Dec.  1897  the 
managerie  arrived  at  Bamsey  and  remained 
there  for  one  night.  The  plaintiffs  manager  set 
it  up  in  the  usual  spot,  as  he  thought  he  was 
entitled  to  do.  The  defendants  took  no  steps  to 
put  a  stop  to  what  the  manager  was  doing,  and, 
after  remaining  one  night  tne  menagerie  was 
taken  off  to  some  other  town.  Some  months 
alter  an  indictment  for  obstructing  the  highway 
was  preferred  by  the  defendants  ag«,inBt  the 
plaintiff  at  Huntingdou  Assizes.  The  judge  who 
presided  at  the  trial  held  that  there  was  no  case, 
and  directed  an  acquittal.  Thereupon  the  plaintiff, 
having  been  acquitted,  brought  this  action  against 
the  defendants  for  malicious  prosecution.  The 
action  was  tried  before  Lord  BnsseiL  C.J.,  with  a 
jury,  and  hn  came  to  the  conclusion  that  there 
was  no  evid-nce  of  malice  on  the  part  of  the 
defeudants  or  of  absence  of  reasonable  and  pro- 
bable cause,  and  he  directed  a  verdict  for  the 
defendants.  It  is  obvious  that  he  took  a  very 
decided  view  of  the  conduct  qf  the  defendants 
in  instituting  the  proserution  against  the  plaintiff, 
and  ttierefore,  acting  under  Order  LXV.,  r.  1,  he 
deprived  the  defendanta  of  the  costs  which  as 
successful  defendants  they  would  otherwise  have 
been  entitied  to  The  Lord  Chief  Justice  thought 
that  the  conduct  of  the  defendants  in  pre* 
senting  an  indictment  against  the  plaintiff,  in- 
stead of  taking  the  simple  steps  to  which  he 
adverted,  was  conduct  which  naturally  induced 
the  plaintiff  to  think  that  they  were  acting 
maliciously  and  without  reasonable  and  probable 
cause,  that  is  to  say,  that  the  defendants'  unrea- 
sonable conduct  Iwd  induced  the  plaintiff  to 
bring  his  action  for  malicious  prosecution.  On 
that  ground  he  held  that  there  was  "  good  cause  " 
for  depriving  the  defendants  of  costs.  Two 
questions  now  arise.  The  first  is,  was  there  any 
evidence  of  "  good  cause  "  within  the  meaning  of 
Order  LXT.,  r.  1 P  It  has  been  held,  and  it  is 
clear  law,  that  if  there  is  any  evidence  at  all  of 
good  cause,  the  question  whether  the  defendants 
shall  be  deprived  of  costs  is  one  for  the  discretion 
of  the  judge  at  the  trial,  and  no  appeal  lies  against 
the  way  in  which  he  has  exercised  his  discretion. 
That  was  laid  down  in  the  cases  of  Jones  v.  Curling 
(50  L.  T.  Bep.  349 ;  13  Q.  B.  Div.  262)  and  HwOey 
y.  Wett  London  Exteneion  RaUtoay  Company 
(60  L.  T.  Bep.  642 ;  14  App.  Gas.  26).  The  point 
for  US  to  consider  now  is,  therefore,  whether  there 
was  any  evidence  before  the  Lord  Chief  Justice 
that  the  conduct  of  the  defendants  in  institnting 
this  prosecution  was  such  as  might  give  rise  to  a 
reasonable  belief  in  the  plaintiff's  mind  that  he 
would   succeed  in   any  action  which   he   might 
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bring  against  the  defendants  for  maJioious  pro- 
'Secntion.  It  is  clear  that  the  oondnut  which  is 
relied  npon  as  constituting  "  good  cause  "  must 
be  connected  with  the  subject-matter  of  the 
aotion.  I  think  that  the  Lord  Chief  Justice  was 
qoite  right  in  holding  that  the  judge  is  not  con- 
sned  to  the  consideration  of  the  defendants' 
ooKdoct  in  the  aotoal  litigation  itself,  but  may 
«lao  take  into  consideration  matters  which  led  np 
to  and  were  the  oooasioa  of  that  litigatioa.  THuSi 
was  what  was  held  by  the  Court  of  Appeal,  in 
Harnett  v.  Vise  (43  L.  T.  Hep.  645;  5£z.  Div. 
-907).  That  was  an  action  for  libel  in  which  the 
jniy  found  a  verdict  for  the  plaintiff.  It  was  tried 
i>efore  HnddleBton,-B.,  and  npon  the  application 
of  the  defendant's  counsel  the  learned  judge 
deprived  the  plaintiff  of  his  costs  on  the  ground 
"tttat  he  had  brought  the  libel  upon  bimtielf 
by  his  incautious  conduct.  On  the  matter  coming 
before  (he  Court  of  Appeal,  James,  L.J.  said  he 
was  of  opinion  that  the  jurisdiction  as  to  costs 
given  to  we  judge  was  not  confined  to  the  conduct 
-of  tite  parties  in  the  litigation  itself  and  that  it  is 
the  dn^  of  the  judge  to  consider  the  whole  cir- 
cnmstanoes  of  the  case,  everything  which  led  to 
the  aotion,  everything  which  led  to  the  libel, 
evmything  in  tte  conduct  of  the  parties  which 
may  show  that  the  aotion  was  not  properly 
brought  in  respect  of  the  libel  complained  of.  In 
the  present  case  I  think  that  there  was  evidence 
of  oondnct  on  the  part  of  the  defendants  such  as 
to  lead  the  plaintiff  to  think  that  he  had  a  good 
cause  of  action  against  them,  and  the  Lord  Chief 
Justice  rightlv  took  that  evidence  into  considera- 
tion in  ^fi4«'^'"g  whether  or  not  there  was  good 
cause  for  depriving  them  of  costs.  On  that 
nonnd,  therefore,  the  appeal  fails.  I  now  oome 
CO  the  second  point  as  to  the  true  construction  of 
sect  1  (6)  of  the  Public  Authorities  Protection 
Act  1893.  It  seems  to  me  unnecessary  to  go  back 
to  the  earlier  Acts  which  that  Act  repealed.  The 
words  of  the  existing  Act  are,  in  my  opinion, 
perfectly  dear.  The  sub-section  provides  that 
where  any  aotion  is  commenced  against  any 
person  for  any  act  done  in  pursuance,  or  execu- 
tion, or  intended  execution,  of  any  Act  of  Parlia- 
ment, or  of  any  public  duty  or  authority,  and 
wherever  in  any  such  aotion  a  judgment  is  ob- 
tained by  the  defendant,  such  judgment  shall 
"  carry  costs  to  be  taxed  as  between  solicitor  and 
dient."  That  enaxstment  means  that  the  judg- 
ment is  to  carry  those  costs,  in  a  case  where  the 
ddiendant  is  entitied  to  costs.  It  does  not  mean 
that  the  defendant  is  to  have  costs  in  a  case  in 
which  he  is  not  entitied  to  costs.  It  would  not  be 
leasonable  to  construe  the  snb-seotion  as  meaning 
that,  in  all  cases,  however  vexatious  and  unreason- 
able the  defendant's  conduct  may  have  been,  he  is 
to  have  costs  as  between  solicitor  and  client.  The 
only  adverse  opinion  that  I  am  aware  of  is  that 
whinh  was  expressed  by  Bruce,  J.  in  Cree  v.  8t. 
Panoras  Vettry  (ubt  rup.),  but  I  feel  unable  to 
agree  in  the  view  then  taken  by  the  learned  judge. 
On  the  other  band,  there  is  the  opinion  on  the 
construction  of  this  Act  which  was  expressed  by 
my  brother  Homer  in  the  case  of  North  Metro- 
politan Tramviays  Company  v.  London  County 
Council  (78  L.  T.  Rep.  711 ;  (1898)  2  Ch.  145).  Aa  to 
Hasher  v.  Wood  {iM  fup.),  I  think  that,  when  once 
the  true  construction  of  the  Act  has  been  arrived 
at,  the  case  has  no  application  to  the  present.  I 
t^ink  that  the  appeal  must  be  dismisseid. 


Williams,  L.J. — I  agree.  The  arguments  in 
this  case  have  made  perfectly  plain  what  are  the 
points  really  in  issue.  The  qacHtion  is  as  to  the 
wplic-ttion  of  the  provision  of  Order  LXY.,  r.  1, 
that  where  an  aotion  is  tried  with  a  jury  the  judge 
may,  for  good  cause,  order  that  the  costs  shall 
not  follow  the  event.  Two  points  have  b^en 
raised.  First,  it  was  said  that  that  provision  has 
no  application  at  all  to  the  present  action,  beoanse 
under  the  Public  Authorities  Protection  Act  1893 
the  defendants  are  absolutely  entitled  to  costs  as 
between  solicitor  and  (dient,  and  their  rights 
under  the  Act  cannot  be  affected  by  the  judgment 
of  the  ju^^  at  the  triaL  Of  course  it  is  not 
contested  by  the  plaintiff  that,  if  an  Act  of  Par- 
liament provides  that  in  a  given  event  a  litigant 
shall  be  entitled  to  costs,  tiie  judge  at  the  trial 
would  have  no  jurisdiction  to  deprive  the  litigant 
of  his  right;  but  the  plaintiff  says  that  the 
Public  Authorities  Protection  Act  1893  does  not 
contain  any  such  provision  as  is  alluged.  I  do 
not  think  it  does.  Sect.  1  (b)  cannot  h»  reason- 
ably construed  as  giving  a  suooeasful  defendant 
an  absolute  right  to  costs  to  be  taxed  as  between 
solicitor  and  client  to  the  exclusion  of  the  exercise 
of  the  discretion  of  the  judge  which  is  given  by 
Order  LXY.,  r.  1.  I  will  not  repeat  what  was 
said  by  the  Lord  Chief  Jostioe  with  reference  to 
the  case  of  Sowthampton  and  Itohin  Bridge  Com- 
pany v.  Southampton  Loeai  Board  of  Health  {uhi 
tuf").  Bat,  apart  from  those  considerations,  I 
think  that  the  words  of  the  sub-section,  when 
considered  in  connection  witii  the  provisions  of 
the  Act  lis  a  whole,  do  not  import  amy  intention 
to  g^ve  the  defendaiat  costs  to  tlieexolusianof  the 
discretion  of  the  jud^  under  Order  LXY.,  r.  1. 
1  think  that  the  Legislature  (mly  meant  to  fix 
the  measure  of  costs  in  a  case  where  the  defen- 
dant is  to  have  costs.  It  was  not  meant  that 
every  judgment  for  the  defendant  must  carry 
costs.  The  later  provisions  of  the  section  seem 
to  me  to  tend  to  show  that  this  is  so.  By  sub- 
sect,  (c)  where  an  aotion  for  damages  is  com- 
menced after  tender  of  amends  or  is  proceeded 
with  after  payment  into  court  in  satisfaoticm  of 
the  plaintiff's  claim,  and  the  plaintiff  does  not 
recover  more  than  tiie  sum  tendered  or  paid,  he 
shall  not  recover  any  costs  incurred  aiter  the 
tender  or  payment,  "  and  the  defendant  shall  be 
entitled  to  costs  to  be  taxed  as  between  solicitor 
and  client,  as  from  the  time  of  the  tender  or 
payment."  The  case  there  contemplated  seems 
to  be  one  in  which  the  plaintiff  has  vexatiously 
carried  on  the  litigation  after  sufficient  amends  have 
been  offered,  and  therefore  in  thatoase  it  is  provided 
that  the  defendant  "  shall  be  entitied  to  costs  "  to 
be  taxed  as  between  solicitor  and  client  as  from  the 
time  of  the  tender  or  payment.  I  think  that  the 
words  used  in  sub-sect  (6) :  "  shall  carry  costs  to 
be  taxed  as  between  soliciror  and  client,"  cannot 
have  been  intended  by  the  Le^lature  to  have  the 
same  meaning  as  the  words  used  in  sub-sect  (e) : 
"  the  defendant  shall  be  entitled  to  costs  to  be 
taxed  as  between  solicitor  and  client."  So  much 
for  the  first  point.  The  other  point  is  this : 
Assuming  that  the  Lord  Chief  Jutmoe  had  juris- 
diction to  exercise  a  discretion  as  to  depriving  the 
defendants  of  costs  for  "  good  cause,"  were  there 
any  facts  before  him  on  which  he  was  entitled  to 
hold  that  the  defendants  had  so  conduced  to  the 
litigation  that  tiiey  ought  not  to  have  their  costs  ? 
It  is  not  disputed  oy  the  plaintiff  that  thero  must 
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he  some  facte  before  the  jndge  to  form  a  baaia  for 
the  exercise  of  his  discretion.  Both  sides  accept 
the  law  as  laid  down  in  Harnett  v.  Vise  {ubi  sup.) ; 
and,  therefore,  the  only  real  question  is  wheuier 
there  was  conduct  on  the  part  of  the  defendaate 
which  can  be  considered  as  having  led  to  the 
action  being  brought,  and  but  for  which  it  pro- 
bably would  never  have  been  brought.  I  think 
that  there  were  facts  which  the  Lord  Chief  Justice 
was  entitled  to  treat  as  oonstitnting  "  good  cause  " 
witliin  Order  LXV.,  r.  1,  and  in  that  case  this 
court  has  no  jurisdiction  to  review  his  decision  in 
the  matter.  No  one  can  deny  that  it  is  possible 
that  the  defendante  might  so  act  as  to  give  the 
plaintiff  reasonable  ground  for  suppoeing  that 
they  were  actuated  by  malice  when  they  pro- 
secuted him  and  that  they  prosecuted  him  without 
reasonable  and  probable  cause.  The  circum- 
stances of  the  present  action  are  such  as  to  afford 
some  ground  for  supposing  that  such  was  in  fact 
the  case.  With  regard  to  the  question  of  malice, 
the  matter  has  not  been  very  strongly  contested  j 
and  as  to  the  absence  of  reasonable  and  probable 
cause,  it  appears  that  the  defendante  themselves 
at  the  outset  of  the  affair  took  the  view  that  their 
proper  remedy  was  in  a  civil  court,  and  expressed 
that  view  to  the  plaintiff.  It  seems  that  they 
changed  their  mind  because  they  wei-e  advised 
that  an  indictment  would  be  a  cheaper  remedy. 
They  did  not,  however,  communicate  with  the 
plaintiff  the  reasons  for  their  change  of  view,  but 
left  him  to  suppose  that  they  knew  that  their 
proper  remedy  was  a  civil  one.  The  result  of  the 
trial  of  the  plaintiff  at  the  assizes  would  be  to 
confirm  the  impression  made  in  the  mind  of 
Wills,  J.  who  tried  the  case,  that  the  defendante 
had  behaved  unreasonably  in  instituting  a  prose- 
cution. It  seems  to  me  impossible  to  say  that 
there  were  not  some  facte  before  the  Lord  Chief 
Justice  on  which  he  might  come  to  the  conclusion 
that  the  defendants  by  their  conduct  had  con- 
duced to  the  plaintiff's  bringing  the  action  and  had 
induced  in  his  mind  the  belief  that  they  had  acted 
maliciously  and  without  reasonable  and  probable 
cause.  The  Lord  Chief  Justice  had,  therefoi-e,  a 
discretion  to  deprive  the  defendante  of  costs,  and 
we  have  no  jnrisdiction  to  review  his  exercise  of 
that  discretion. 

RoMEB,  L.J. — With  regard  to  the  construction 
of  the  Public  Authorities  Protection  Act  1893,  I 
adhere  to  what  I  said  in  North  Metropolitan 
JVamways  Company  v.  London  County  Council 
{ubi  sup.).  In  my  opinion  that  Act  was  not 
intended  to  take  away  from  the  judge  the  power 
to  deprive  a  successful  defendant  of  coste  in  any 
case  in  which  it  would  otherwise  be  proper  to  do 
so.  In  my  view,  if  the  action  fails,  but  the  defen- 
dant is  deprived  of  coste  by  the  judge  under 
Order  LXY.,  r.  1,  the  defendant  cannot  be  said 
bo  have  obtained  a  judgment  within  the  meaning 
of  sect.  1,  sub-sect.  (6)  of  the  Public  Authorities 
Protection  Act  1893.  Of  course,  if  judgment  be 
simply  given  for  the  defendant,  it  must  be  a  judg- 
ment obtained  by  the  defendant  such  as  under 
snb-seot  (6)  will  carry  costs  as  between  solicitor 
and  client.  Bat  if  the  Act  is  not  intended  to  teke 
away  the  discretion  of  the  judge  to  deprive  the 
defendant  of  coste,  the  judge  if  he  exercises  that 
discretion  ought  to  see  tniat  the  judgment  is 
drawn  np  in  such  a  way  as  to  carry  out  his 
intention.  I  think  it  would  not  matter  in  what 
particnlar  form  the  judgment  is  drawn  up,  so 
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long  as  the  intention  is  made  clear.  The  word 
"judgment"  in  sub-sect,  (b)  is  not  used  with 
reference  to  the  form  in  wldch  the  judgment  or 
order  of  the  court  is  drawn  up,  but  merely  indi- 
cates the  substence  of  the  j  udgment,  as  was  pointed 
out  in  Shaw  v.  Hertfordshire  County  Uouneil 
(81  L.  T.  Hep.  208 ;  (1899)  2  Q.  B.  282).  In  that 
case  it  was  held  that  a  consent  order  in  chambers 
dismissing  the  action  with  coste  was  a  judgment 
obtained  by  the  defendante  within  the  meaning 
of  the  Act.  That  point  seems  to  me  to  be 
reasonably  clear.  As  to  the  second  point  that 
has  been  made,  namely,  whether  there  were  any 
facts  on  which  the  Lord  Chief  Justice  was  entitled 
to  hold  that  there  was  "  good  cause "  within 
Order  LXV.,  r.  1,  for  depriving  the  defendante 
of  coste,  it  is  clear  that  this  "  good  cause  "  does 
not  have  reference  only  to  the  conduct  of  the 
successful  party  in  the  course  of  the  litigation. 
It  might  for  example,  in  the  case  of  a  saccessfnl 
defendant,  be  founded  on  his  conduct  outeide 
the  action  if  his  conduct  were  such  as  to  have 
led  the  plaintiff  reasonably  to  suppose  that 
he  had  a  good  cause  of  action,  and  thus  in- 
duced him  to  bring  the  action.  But  I  do  not 
consider  that  such  conduct  on  the  part  of 
the  defendant  could  constitute  "good  cause" 
if  it  had  no  reference  to  the  action,  and 
did  not  lead  the  plaintiff  reasonably  to  believe 
that  he  had  a  good  cause  of  action.  Misconduct 
in  nowise  connected  with  the  action  could  not  be 
any  ground  for  depriving  a  suocessf ol  defendant 
of  costs.  Nor  could  conduct  of  the  defendant 
ontoide  the  action,  unless  it  were  such  as  to  lead 
the  plaintiff  reasonably  to  suppose  that  he  had 
a  good  cause  of  action,  and  so  conduced  to  the 
action.  Suppose  X.  tajces  criminal  pro6eedings 
against  Y.  which  fail,  bat  X.  had  reasonable  and 
probable  cause  for  taking  the  proceedings,  and 
was  not  actuated  by  malice ,  and  then  suppose 
that  Y.  brings  an  action  against  X.  for  malicious 
prosecution,  and  it  fails.  Then  I  should  say  that 
the  mere  fact  that  X.  had  taken  criming  pro- 
ceedings against  Y.  unsuccessfully  would  not  be 
good  cause  for  depriving  X.  of  coste.  If  I  were 
wrong  in  that,  then  in  all  actions  for  malicious 
prosecution  a  successful  defendant  could  be  de- 
prived of  coste.  But  if  X.  by  his  conduct  had 
induced  a  reasonable  belief  in  the  mind  of  Y.  that 
X.  had  acted  maliciously  and  without  reasonable 
and  probable  cause,  then  I  think  there  might  be 
good  cause  for  depriving  X.  of  costs.  That  I 
think  is  the  view  which  the  Lord  Chief  Justice 
took  in  the  present  case.  I  have  felt  some  doubt 
as  to  whetlier  there  was  sufiScient  evidence  before 
Lord  Bnssell,  C.J.  of  such  conduct  on  the  pai-t  of 
the  defendante,  but  as  my  brethren  are  clearly  of 
opinion  that  there  was  such  evidence,  I  do  not 
think  that  I  diould  be  justified  in  differing  from 
the  view  taken  by  them  and  the  Lord  Chief 
Justice.  With  the  discretion  exercised  by  the 
Lord  Chief  Justice  upon  those  facte,  we  have  no 
jurisdiction  to  interfere.  ^^^^^  dismissed. 

Solicitors  for  the  plaintiff,  Lewi*  and  Newton. 
Solicitors  for  the  defendants,  Ste/oens,  Sons,  and 
Parkes,  for  Serjeant  and  Bon,  Bamsey. 
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Tuetday,  Jidy  10. 

(Before  Smitb,  Williams,  and  Bohbb,  L.JJ.) 

Bkabd  v.  London  General  Omnibus 

Company,  (o) 

APPEAL  FBOM  THE  QUEBN's  BENCH  DIVISION. 

MoMter  and  tenant  —  Negligence   of  servant  — 
Scope  of  authority — Evidence — Omnibus  driven 
by  vts  conductor. 
An  otnnibtu,  belonging  to  the  defendant  company, 
tone  left  by  its  regular  drivei-  in  charge  of  the 
conductor  at  the  end  of  one  of  its  journeys. 
The  condwetor,  for  the  purpose  it  was  alleged 
of  turning  the  omnibus  round,  in  readiness  to 
start  on  its  return  journey,  drove  it  through  an 
tidjoining  street,  and   in    so  doing    mgliijently 
rnn    down    and    injured     the    plaintiff.      The 
vlainfiff  brought  an   action   against    the  pro- 
prietors of  the  omnibus,  and  at  the  trial  gave 
no  evidence  as  to  the   conductor's   authority  to 
drive. 
Held  (affirming  the  decision  of  Laierance,  J.),  that 
there  was  no  evidence  to  go  to  tJie  jury  that  the 
driving  of  the  omnibus  at  the  time  of  the  acci- 
dent was  within  the  scope  of  the  authority  given 
by  the  defendants  to  tlte  cond'uctor. 
This  was  an   appeal  by  the   plaintiff   from  a 
decision  of  Lawi-ance,  J.  at  the  trial  of  the  action 
with  a  jury. 

The  action  was  brought  to  recover  damages  for 
injury  caused  to  the  plaintiff  by  the  negligent 
driving  of  an  omnibus  oy  a  servant  of  the  defen- 
dants. 

The  defendant  company  sent  out  one  of  their 
omnibuses  in  charge  of  a  licensed  driver  and  a 
licensed  conductor. 

At  die  end  of  one  of  its  journeys  the  driver 
got  off  the  box  and  left  the  omnibus  in  charge  of 
the  conductor.  The  condactor  got  on  to  the  box 
and  appai-ently  for  the  purpose  of  taming  the 
omnibus  ronnd,  in  readiness  to  start  on  its  return 
journey,  he  drove  down  an  adjoining  street,  and 
there  drove  so  negligently  that  he  ran  down  and 
injured  the  plaintiff. 

At  the  trial  before  Lawrance,  J.  with  a  jury  the 
plaintiff  proved  the  above  facts,  but  he  gave  no 
evidence  as  to  the  authority  of  the  condactor  to 
drive  the  omnibus.  Lawrance,  J.  held  that  no 
case  had  been  made  out,  and  directed  judgment 
to  be  entered  for  the  defendants. 
The  plaintiff  appealed. 

Moyses  (WaMcKh  with  him)  for  the  pliuntiff. — 
The  plaintiff  has  shown  that  the  person  who  negli- 
gently drove  the  defendants'  omnibus  and  caused 
the  injury  wss  a  servant  of  the  defendants, 
and  had  been  sent  out  by  the  defendants  with 
the  omnibus.  That  was  enoagh  to  make  out  a 
primd  facie  ease  of  the  defendants'  liability.  He 
cited 

OwiUiam  t.  !ZViwr,  72  L.  T.  B«p.  579 ;  (1895)  2  Q.  B. 
84; 

Liimpus  T.  London    Qeniral    Omnibus    Company, 

7  L.  T.  Eep.  641  i  1  H.  A  C.  526; 

Baylsy  v.  Manchester,  Sheffield,  and  LincolnshxTe 
Raihray  Company,  28  L.  T.  Bep.  366 ;  L.  Kep. 

8  C.  P.  148  ; 

Whatman  v.  Pearson,  L.  Eep.  3  C.  P.  422. 

Jelf,  Q.C.  and  Clavell  Salter  for  the  defendants. 
— The  plaintiff  has  shown  that  the  person  driving 
at  the  time  of  the  accident  was  employed  as  the 

(a)  Beport«d  by  E.  Manlkt  Buith,  Esq.,  BuTiater-at-L«w. 


oonduotor  of  the  omnibus.  A  condactor  is  not,  as 
such,  authorised  to  drive.  No  evidence  has  been 
given  that  the  circumstances  were  such  that  the 
conductor  had  authority  from  the  defendants  to 
drive  the  omnibus.  They  referred  to  the  London 
Hackney  Can-iage  Act  1843  (6  &  7  Vict  c.  86), 
8.  10,  and  cited 

amUh  T.  Keal,  47  L.  T.  Rep.  142 ;  9  Q.  6.  Div. 
340; 

Ex  parte  Mitcham,  5  B.  A  S.  585. 

Moyses  replied. 

Smitk,  L.J. — This  is  an  appeal  from  a  decision 
of  my  brother  Lawrance  giving  judgment  for  the 
defendants.  The  plaintiff,  while  riding  a  bicycle, 
was  run  over  by  an  onioibns  belonging  to  the 
defendants,  lie  then  brought  the  present  action 
against  the  defendant  company  for  the  negligence 
of  the  person  who  was  driving  the  omnibus.  I 
agree  that  if  the  plaintiff  had  simply  given  evi- 
dence that  the  defendants'  omnibos  had  been 
negligently  driven,  there  would  have  been  mimd 
facie  evidence  that  the  omnibus  was  being  driven 
by  the  defendants'  authorised  servant.  But  that 
is  not  this  case.  The  case  was  opened  to  the  jury 
as  one  in  which  the  omnibus  was  not  being  driven 
by  the  defendants'  regular  driver,  bat  by  the 
conductor.  It  seems  to  me  that  that  negatived 
any  presumption  that  the  omnibus  was  being 
driven  by  the  defendants'  authorised  agent, 
because  the  duties  of  the  driver  at  an  omnibus 
are  totally  different  from  those  of  the  condactor. 
Sappose  it  were  shown  by  the  plaintiff  that  he 
had  been  injui-ed  by  the  omnibus  when  it  was 
being  driven  by  someone  who  was  an  entire 
stranger  to  the  defendants.  No  case  would  then 
lie  made  against  the  defendants.  The  plaintiff 
might  go  on  to  show  that  the  stranger  was  driving 
under  an  emergency,  and  there  were  some  special 
ordei-s  by  the  defendants  under  which  he  had  their 
authority  to  drive.  But  thei-e  was  no  evidence  of 
that  sort  in  the  present  case.  There  was  no 
evidence  that  the  conductor  had  any  authority 
from  the  defendants  to  drive  the  omnibus  upon 
the  occasion  when  the  accident  happened.  I  think 
Lawrance,  J.  came  to  a  right  conclusion  that  no 
case  bad  been  made  out  against  the  defendants, 
and  that  the  appeal  must  be  dismissed. 

Williams,  LJT. — I  think  the  case  is  jost  on 
the  border  line.  I  agree  that  on  the  eviacmce  it 
was  clear  that  the  conduotor  was  doin^  sometjiing 
outside  his  functions,  but  I  do  not  think  that  one 
has  the  right  to  assume,  without  there  bsing  any 
evidence  of  what  are  the  f  onotions  of  a  driver  and 
of  a  condactor,  that  it  is  necessarily  beyond  the 
functions  of  the  conductor  of  an  omnibus  to  take 
charge  of  it  during  the  temporary  absence  of  the 
driver.  The  proprietors  of  this  omnibus  sent  it 
out  in  charge  of  a  driver  and  a  conduotor,  and, 
though  the  driver  and  the  oondaotor  had  dif- 
ferent functions  to  perform,  it  is  qaite  ooauatent 
with  that  state  of  things  that  it  may  be  within 
the  scope  of  the  authority  of  one  of  them  to 
perform  temporarily  the  functions  of  the  other  in 
his  absence.  I  have  looked  at  the  note  of  the 
evidence  given  for  the  plaintiff,  and  if  it  had  be«i 
shown  that  one  journey  of  the  omnibus  was  at  an 
end  and  another  journey  was  about  to  commence, 
and  that  between  these  two  moments  the  conductor 
had  turned  the  omnibus  round,  I  should  have 
thought  that  there  was  a  case  to  go  to  the  jury, 
and  that  the  onus  was  on  the  defendants  to  show 
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that  his  doing  this  was  outside  Ub  duty  to  take 
charge  of  the  omnibus  during  the  abeense  of  the 
drirer.  Bat  the  omnibus  was  not  merely  being 
turned  round.  The  plaintifE  speaks  of  its  coming 
down  the  hill  at  the  rate  of  eight  miles  an 
hour.  Upon  this  evidence  it  seems  to  me 
that  the  oondnctor  was  not  mei-ely  performing 
a  temporary  duty  during  the  absence  ot  the  driver, 
but  that  the  driver  may  have  done  what  he  had  no 
right  to  do  and  delegated  his  authority  to  the 
conductbr.   I  think  that  it  would  be  an  unfortunate 

S reposition  to  go  forth  that,  whenever  the  con- 
uctor  of  an  omnibus  is  found  exercising  a 
fonction  that  properly  belongs  to  the  driver, 
no  case  can  bia  made  against  the  proprietor 
of  the  omnibus,  unless  the  plaintiff  is  in  a 
position  to  ciU  evidence  to  account  for  the 
temporary  absence  of  the  driver.  It  seems 
to  me  a  safe  view  to  take,  whenever  an 
omnibus  is  sent  out  in  charge  of  a  driver  and 
a  conductor,  that  it  should  be  left  to  the  jury  to 
say  whether  the  act  done  by  the  conductor  which 
the  plaintiff  complains  of  was  within  the  scope  of 
the  authority  given  him  as  conductor.  It  is  all 
very  well  to  say  that  every  body  knows  what 
authority  is  given  to  the  driver  and  conductor  of 
an  omnibus,  that  the  driver's  duty  is  to  drive,  and 
the  conductor's  duty  is  to  conduct,  but  one  can- 
not deal  with  the  case  on  one's  own  hypothesis  as 
to  their  functions.  For  myself  I  cannot  say  whether 
between  the  journeys  the  conductor  has  any  duty 
to  perform  as  regards  the  horses.  In  the  case  we 
have  to  consider,  the  plaintifF  gave  evidence  that 
the  omnibus  -n  as  being  driven  eight  miles  an  hour 
down  the  hill  and  perhaps  the  onus  was  on  the 
plaintiff  to  show  that  such  an  act  was  within  the 
authority  of  the  conductor,  and  perhaps  the  mere 
absence  of  the  driver  does  not  in  itself  afford  any 
ground  for  letting  the  case  go  to  the  jury.  "When 
the  driver  is  absent  at  any  moment  in  the  course 
of  the  employment  of  the  omnibus  for  tlie  con- 
veyance of  passengers,  it  is,  in  my  opinion,  the 
prinyi  facie  duty  of  the  conductor  to  take  charge 
of  the  omnibus  and,  if  what  he  does  is  apparently 
oonsifttent  with  that  duty,  it  would  be  for  the 
defendants  to  prove  that  in  fact  what  he  was 
doing  was  outside  his  function.  I  wish  to  point 
out  Uiat  in  Gvrilliain  v.  Tuuist  {uhi  tup.)  there  was 
no  finding  at  all  with  reference  to  anything  done 
by  tiie  conductor,  and  that  the  driver  was  not 
absent.  I  have  only  been  speaking  of  a  case 
where  the  driver  is  absent,  and,  generally  speak- 
ing, my  opinion  is  that  in  such  a  case  it  is  the 
prima  facie  duty  of  the  conductor  to  take  charge 
of  the  omnibus,  and  then  it  would  be  a  question 
for  the  jury  whether  the  conductor  went  lieyond 
that  duty.  But  on  the  facts  of  this  particular 
case,  I  agree  that  judgment  was  rightlv  entered 
for  the  defendants  and  that  the  appeal  »hould  bu 
dismissed. 

RoMEB,  L.J. — I  agree  in  thinking  that  the 
appeal  must  fail.  If  an  omnibus  belonging  to  the 
defendant  company  is  being  driven  along  a 
London  street  by  a  driver  who  appears  to  be 
authorised  to  do  so,  I  think  there  is  a  presump- 
tion that  he  has  been  authorised  by  the  company 
to  drive.  But  of  course  that  presumption  may 
be  removed.  In  the  present  case  I  think  that  the 
presumption  was  rebutted  by  the  plaintiff's  own 
evidence,  because  he  showed  that  the  de  facto 
driver  at  the  time  of  the  accident  was  not  the 
ordinary  anUioriaed  omnibus  driver  but  was  em- 


ployed by  the  defendants  as  a  conductor.  That 
evidence  threw  on  the  plaintiff  the  onus  of  showing 
some  special  authority  by  the  company  for  the 
conductor  to  drive  on  that  occasion.  No  such 
evidence  was  given.  The  facts  established  by  the 
plaintiff  do  not  show  that  any  case  of  necessity 
had  arisen.  I  therefore  think  that  Lawrance,  J. 
was  right  in  his  decision.  ^^^^j  diBmUied. 

Solicitors  for  the  plaintiff,  Osborn  and  Oaborn. 

Solicitors  for  the  defendants,  Hicks,  Davia,  and 
Hunt. 


Tuetday,  Juiy  24. 

(Before  the  Lobd  Orancellob  (Halsbury), 

SuiTH  and  Williams,  L.JJ.) 

Babom  and  another  v.  Pobtsladb   Ubban 
District  Council,  (a) 

APPEAL    FBOH   THE    QUEEN'S    BENCH    DIVISION. 

Local  government  —  Sewers  —  Neglect  of  local 
authority  to  cleanse — Nuisance  to  adjoining 
landowner —  Cause  of  action  for  damages  — 
PuMic  HeaUh  Act  1875  (38  &  39  Viet.  c.  55), 
as.  19,  299. 

Sect.  19  of  the  Public  Health  Act  1S75  provides 
tliat  every  local  authority  shall  cause  the  sewers 
belonging  to  them  to  be  kept  so  as  not  to  be  a 
nuisance,  and  to  be  properly  cleansed  and 
emptied. 

Sect.  299  of  the  same  Act  provides  a  remedy  by 
means  of  an  application  to  the  Local  Govern- 
ment Board  in  cases  where  default  has  been 
made  by  a  local  autliority  in  maintaining 
existing  sewers. 

Held  {affirtning  the  decision  of  Mathew,  J.),  that  a 
person  who  has  sustained  damage  through  the 
breach  by  a  local  artthority  of  the  duty  imposed 
on  them  by  sect.  1!)  lias  a  right  of  aclio.i  in  respect 
thereof. 

This  was  an  appeal  by  the  defer  dants  from  the 
judgment  of  Mathew,  J.  on  further  consideration 
after  the  trial  of  the  action  with  a  jury. 

The  plaintiffs  were  occupiers  of  a  dwelling- 
house  and  agricultural  land  at  Portslade,  and 
the  defendants  were  the  local  authority  for  the 
district. 

The  action  was  brought  to  recover  damages  in 
respect  of  a  nuisance  on  the  plaintiffs'  land  alleged 
to  nave  been  caused  by  the  negligence  of  the 
defendants  in  not  properly  cleansing  an  open 
sewer  belonging  to  and  vested  in  the  defendants, 
whereby  lai^  quantities  of  sewage  and  filth  were 
brought  on  to  the  plaintiffs'  land. 

Several  years  previous  to  the  bringing  of  the 
iiction,  a  Hewer  had  been  constructed  )>y  a  private 
person  for  the  drainage  of  a  brewery  aud  Bomc 
cottages.  This  sower  diuinod  into  an  open  ditch, 
which  emptied  iteelf  into  a  pond  on  the  plaintiffs' 
land. 

Under  the  Public  Health  Act  Ib'H  this  drain 
became  vested  in  the  local  sanitary  authority, 
and  when  the  defendant  council  was  formed  in 
1898,  the  sewer  became  vested  in  them. 

Before  the  year  1898  the  local  sanitary  autho- 
rity had  paid  the  expenses  of  cleansing  the  sewer 
and  pond ;  but  in  that  year,  in  consequence  of  a 
dispute  between  the  plaintiffs  and  the  defendants, 

(a)  Bsportecl  by  E.  Uamlet  Suitd,  Esq.,  Burlster-at-Law. 
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the  arrangement  which  had  preriously  been  made 
with  regard  to  the  cleansing  was  pat  an  end  to. 

After  this  the  sewer  and  pond  were  not  cleaned 
out  at  all,  with  the  result  that  the  sewage  over- 
flowed on  the  plaintiffs'  land,  and  caused  a 
nniaanco.  The  plaintiffs  thereupon  commenced 
the  present  siction.  The  defendants  admitted  at 
the  trial  that  they  were  guilty  of  a  breach  of 
their  statutory  duty  in  not  properly  cleansing  the 
eewer  as  required  by  sect.  19  of  the  Public  Health 
Act  1875. 

The  jury  returned  a  verdict  for  the  plaintiffs  for 
752.  damages. 

On  further  consideration  Mathew,  J.  held  that 
sect.  299  of  the  Public  Health  Act  1875  has  no 
application  to  the  case  of  a  breach  of  the  duty 
created  by  sect.  19,  and  that  thera  was  therefore 
nothing  to  deprive  the  plaintiffs  of  their  right 
of  action  against  the  defendants,  and  he  accord- 
ingly gave  judgment  for  the  plaintiffs. 

The  case  is  reported  in  81  L.  T.  Rep.  225. 

The  defendants  appealed. 

By  the  Public  Health  Act  1875  (38  &  ;)9  7iot. 
c.  55)  it  is  provided  as  follows  : 

Sect.  10.  Every  local  authority  shall  cause  the  Mwera 
belonging  to  them  to  be  coDstracted,  oorerecl,  ventiUted, 
and  kept  so  aa  not  to  be  a  nuisuice  or  injatious  to  health, 
and  to  be  properly  cleansed  und  emptied. 

Sect.  291).  Where  complaint  ia  made  to  the  Local 
Govenimont  Boaid  that  a  local  anthotity  hax  made 
default  in  providing  their  di»tiict  with  Hnfficiont  acirers, 
or  in  tho  maintenance  of  exiating  uewers,  ...  or 
that  a  local  authority  has  made  default  in  enforcing 
any  pTuvinionH  of  thia  Act  which  it  is  their  duty  to 
enforce,  the  Local  (iovermunt  Uoaid  if  eatiafied  after 
due  imiuiry,  that  the  anthority  haa  been  gailty  of  the 
alleged  defanlt,  ahall  make  an  order  limiting  a  timi.'  for 
tho  performance  of  their  dnty  in  the  matter  of  aoeh 
complaint.  If  anoh  dnty  is  not  performed  by  the  time 
limited  in  the  order,  auoh  order  may  be  enforced  by  writ 
of  mandamui,  or  the  Local  Government  Board  may 
appoint  some  {leraon  to  perform  anoh  dnty. 

Maemorran,  Q.C.  and  Thorn  Drury  for  the 
defendants. — The  plaintiffd  have  no  right  of 
action  against  the  defendants  for  what  the  defen- 
dants have  neglected  to  do.  The  plaintiffs'  only 
remedy  is  that  provided  by  sect.  299  of  tbe  same 
Act  which  imposes  the  duty  on  tbe  defendants — 
namely,  by  means  of  a  complaint  to  the  Local 
Grovemment  Boai'd.  The  defendants  have  simply 
been  guilty  of  non-feasance  of  dnty.  They  did 
not  make  the  sewer.  It  was  vested  in  them  by 
Act  of  Parliament.  No  alteration  has  been  made 
by  the  defendants  in  tho  amount  of  sewage  which 
is  poured  into  the  sower : 

Attorney-General  v.  GunriUann  of  Uorhiuy  Union, 
16  L.  T.  Kep.  573  :  2(1  Ch.  Div.  505 ; 

BroK-n  V.  Mayor,  ■Sx.,  of  Dunstable,  80  L.  T.  Kep. 
050 ;  (1899)2  Ch.  378. 

They  cited  also : 

Robiiuon  V.  Mayor,  ife.,  of  tyorkington,  75  L.  T.  Kep. 

G74;  (1897)  IQ.  B.619; 
Peebles   v.  Oswaldtuietle   Urban  District  Cotincil, 

76  L.  T.  Kop.  315  ;  (1897)  1  Q.  B.  625 ; 
Paemore  v.  Otvialdtwislle  Urban  Dittrict  Council, 

78  L.  T.  Kep.  569  ;  (1898)  A.  C.  387  ; 
Dent  V.  BournemmUh  Corporation,  66  L.  J.  395,  Q.B. 

Witt,  Q.C.  and  Sinclair  Cox  for  the  plaintiffs 
were  not  called  npon. 

The  Lord  Chancellor  (Halsbury). — In  this 
case  I  think  we  have  simply  to  apply  the  law  which 
has  been  already  laid  down  in  previous  cases.    The 


sewer  in  question  was  vested  in  a  local  authority, 
and,  according  to  what  had  been  their  practice  for 
some  time,  the  local  authority  had  the  sewer 
cleansed  at  certain  intervals.  After  some  time 
they  discontinued  that  practice  with  the  result 
that  a  nuisance  was  caused  upon  the  plaintiffs' 
land.  Now,  there  is  all  the  difference  in  tbe 
world  between  the  right  to  call  on  a  local  anthority 
to  make  a  new  system  of  drainage  aud  the  right 
to  compel  them  to  use  in  a  reasonable  manner 
the  sewers  that  are  vested  in  them.  No  complaint 
has  been  made  that  the  defendants  ought  to 
provide  a  new  sewer,  but  only  that  they  have 
neglected  to  clear  out  an  existing  sewer,  and  bo 
have  caused  a  nuisance  to  the  plaintiffs.  I  cannot 
see  why  the  defendants  should  not  be  subject  to 
an  action  to  compel  them  to  use  their  sewer  in  a 
reasonable  manner.  Tbe  first  part  of  sect.  299 
of  the  Public  Health  Act  1875  refers  to  the  con- 
struction of  new  sewage  works,  and  the  only 
difficulty  hei«  can  arise  from  the  subsequent 
words  of  the  section  as  to  maintaining  existing 
sewers.  I  agree  with  the  learned  judge  that  the 
maintenance  of  a  sewer  is  not  the  same  thing  as 
that  which  it  is  the  duty  of  the  local  anthority  to 
do  by  virtue  of  sect.  19,  that  is,  to  keep  the  sewer 
so  that  it  shall  not  be  a  nuisance  or  Lnjurious  to 
health,  and  to  see  that  it  is  properly  cleansed. 
Sect.  299  does  not,  in  my  opinion,  touch  the  duty 
of  the  local  authority  to  use  proper  diligence  in 
the  ordinary  course  of  the  management  of  their 
sewei-8,  and  I  cannot  see  anything  in  the  section 
to  show  that  a  private  person  who  has  suffered 
damage  by  the  neglect  of  such  a  duty  by  tbe  local 
authority  may  not  have  a  right  of  action  in  coa- 
secpence.    The  appeal  itiust  be  dismissed. 

Smith,  L.J. — I  am  of  the  same  opinion. 

Williams,  L.J. — I  am  of  the  same  opinion. 
Appeal  dismissed. 

Solicitors  for  the  plaintiffs,  Badgers  and  Gilbert. 

Solicitors  for  the  defendants,  Biggs  -  Roche, 
Sawyer,  and  Co.,  for  /.  C.  Buckwell  and  Berkeley, 
Brighton. 


HIGH    COURT   OF   JUSTICE. 

CHANCERY  DIVISION. 

Wednesday,  Aug.  8. 

(Before  Kekewich,  J.) 

Be  Seaulk  ani>  tub  Skttlkd  Land  Acts.  («) 

Settled  land — Trust  for  sale — l^enant  for  life — 
InfcriiH  rents — Settled  Land  Act  1882  (-15  &  4(> 
Vict.  c.  38),  «s.  «-l(),  63. 

A  testator  by  his  toiU  gave  his  residuary  real  atul 
personal  estate  to  trustees  upon  trust  for  sole  and 
conversion,  and  to  stand  possessed  of  the  pro- 
ceeds ttpon  trust  to  pay  tlie  income  to  his  wife  for 
life,  and  tlien  in  trust  for  his  daughters.  The 
trustees  were  empowered  to  postpone  the  sale  arid 
conversion  during  his  wife's  life,  and  to  let  any 
hereditaments  for  the  time  being  remaining 
unsold,  and  generally  to  manage  the  estale  as 
they  should  think  fit.  There  was  no  direction  as 
to  the  rents  and  profits  of  the  hereditaments 
remaining  unsold. 

Held,  that  unless  tlie  sale  was  improperly  post- 
poned, the  loidow  was  entitled  to  the  rents  and 

(a)  Bsported  by  Fbancis  E.  Ady,  Esq.,  Barri«t«r-at-La«r 
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profit*  of  the  real  estate  remaining  unsold ;  and 
a*  tenant  for  life  under  the  Settled  Lands  Acts, 
was  entitled  to  exercise  the  powers  conferred  by 
sect.  63  of  the  Settled  Land  Act  1882. 
By  his  will  made  on  the  27th  July  1894  A.  J.  E. 
Searle  gave  all  his  residuary  real  and  personal 
estate  to  trustees  upon  trust  for  sale  and  conver- 
sion, and  to  stand  possessed  of  the  proceeds, 
upon  trust  to  pay  the  income  thereof  to 
his  wife  for  life,  and  after  her  decease  in 
trust  for  his  daughters,  and  he  empowered  the 
trustees  to  postpone  the  sale  and  conversion 
4aring  his  wife's  life,  and  to  let  any  hereditaments 
for  the  time  being  remaining  unsold,  and  generally 
to  manage  the  estate  as  they  should  think  fit. 
There  was  no  direction  in  the  will  as  to  the  rents 
and  profits  arising  from  the  hereditaments  until 
sale.    The  testator  died  in  Oct.  1895. 

Part  of  the  testator's   residuary    real    estato 
remained  unsold,  including  a  public-house,  and 
the  widow  took  out  a  summons  asking  that,  as 
tenant  for  life  or  a  person  having  the  powers  of  a 
tenant  for  life  under  the  Settled  Land  Acts,  she 
might  be  authorised  to  exercise  the  powers  con- 
ferred by  sect.  63,  together  with  sects.  (5-10,  of  the 
Settled  Land    Act  1882,   with  reference  to  the 
pnblic-bonse  by    accepting  a  surrender  of    the 
existing  lease  and  granting  a  new  lease  in  the 
terms  of  a  draft  lease,  subject  to  the  approval  of 
the  court  being  obtained  ;  and  that  in  pursuance 
of  sect.  7  of  the  Settled  Land  Act  1884  she  might 
be  authorised  to  exercise  the  powers  conferred  by 
sect.  63  together  with  sects.  6  to  13  of  the  Settled 
Land  Act  1882  with  reference  to  all  the  settled 
estato    by    accepting    sun-enders    and    granting 
building  and  other  leases  for  such    terms   and 
upon  such  conditions  as  were  speuifiad  in  the  Act. 
Warrington,  Q.C  and  Marcy  for  the  applicant. 
— ^The  question  is   whether   the  widow  of  the 
testator,  the  tenant  for  life  of  the  income  of  the 
convertod  property  is  entitled  to  the  rents  and 
profits  of  the  real  estate  until  sale.    On  the  con- 
struction of  the  will  the  testator  clearly  meant 
his  wife  to  have  the  rents  and  profits  until  sale. 
But  we  submit  that  she  is  entitled  by  the  general 
rule  of  law.    The  rule   is   stated    in   Lewin  on 
Trusts,  10th  edit.,  p.  1161,  and  is  laid  down  in 
Gasamajor  v.  Strode,  cited  in  the  note  to  Walker 
V.  Shore  (19  Ves.  390),  and  Fitzgerald  v.  Jervoiac 
(5  Madd.  26 ;  21  B.  R.  268).    The  headnote  in 
that  case  does  not  agree  with  the  report.    Then 
thei-e  are  the  cases  of  Chteh  v.  Foster  (L.  Rep.  5 
Eq.  311)  and  lie  Carter  ( U  W.  B.  litl,  1)  smd 
7/ojjc  y.  D'Hvdouoille  {^  h.  T.  Bep.  516;  (1S93) 
2   Oh.  361),  following   Casainajor  v.  Strode.    ICc 
Chesterfield's  Trusla  (49  L.  T.  Bep.  261 ;  24  Ch. 
Div.    643)   does  not  apply  to    real    estate,    lie 
Thomas;  Wood  v.   Thomas  (65  L.  T.  Bep.  142; 
(1891)  3  Ch.  482)  is  a  case  of  personal  estete.    Be 
Laing's  Tntsts  (14  L.  T.  Bep.  56 ;  L.  Bep.  1  Eq. 
416)  is  exactly  in  point.    See  also  Jarman  on 
Wills,  5th  edit.,  vol.  1,  p.  569. 

Bolt  for  the  trustees. — Be  Carter  and  Be  Laimj's 
Trusts  (u6i  sup.)  are  against  me ;  but  Brown  v. 
Gellatly  (17  L.  T.  Bep.  131 ;  2  Ch.  App.  751)  and 
Wilkinson  v.  Duncan  (23  Beav.  469)  are  applic- 
able. In  YaUs  v.  Yates  (28  Beav.  637)  the  Master 
of  the  Bolls  makes  no  distinction  between  real 
and  personal  estate : 

Lewin  on  Tmsts,  10th  edit.,  p.  327 ; 
Dimes  v.  Scott,  4  Boss.  195 ;  28  B.  B.  46. 


Kbkewich,  J.— It  is  satisfactory  to  have  the 
case  threshed  out,  because  I  thought  the  lady  was 
entitled  as  tenant  for  life  under  the  Settled  Land 
Acte.    The  question  really  is  whether  the  testator's 
widow  is  entitled  to  the  rente  and  profits  until 
sale  of  the  real  estate,  which  waa  ^vised  upon 
trust  for  sale  and  to  pay  her  the  income  of  the 
proceeds  during  her  life,  with  a  power  to  post- 
pone the  sale  at  the  discretion  of  the  trustees. 
If  she  is  so  entitled,  she  is  a  tenant  for  life,  and 
entitled  to  exercise  the  powers  of  a  tenant  for 
life  under  the  Settled  Land  Act  1882.    Mr.  Bolt's 
argument  for  the  remaindermen  is  based  on  this 
— that  it  is  settled  law  as  regards  personal  estete, 
that  where  there  is  a  trust  for  conversion  and  no 
specific  gift  to  the  tenant  for  life  of  the  income  of 
existing  investmento  until  conversion,  the  tenant 
for  life  is  not  entitled  to  the  income,  and  there  is 
no  distinction  between  real  and  personal  estete. 
In  my  opinion  that  argument  is  unsound.    The 
distinction  between  real  and  personal  estete  runs 
through  several  cases  which  show  that  for  many 
purposes  real  and  personal  estete  must  be  oon- 
sidered  ou  a  different  footing.    In  my  opinion  the 
authorities  are    clear   that    where  you    have    a 
trust    for  sale    of   real    estate  and  the  income 
of    the    proceeds    of    sale   are    settled   on    the 
tenant^  for    life,    then    so    long    as    the    sale 
is  not  improperly  postponed,  the  person  entitled 
to    the   income    of    the    proceeds    of    sale    is 
entitled   to    the    rente    and    profite    until    sale. 
The  authorities  are  not   clear,  and  in  Yates  t. 
Yates  (28  Beav.  637)  the  Master  of  the  Bolls  was 
not   distinguishing  between    real  and    personal 
estate,  but  if  be  intended  to  lay  down  that  the 
same  rule  was  applicable  to  real  and  pei'sonal 
estete,  I  think  he  is  at  vaiiance  with  the  other 
authorities.      The  case  of  Fitzgerald  v.  Jcrvoisc 
(5  Madd.  25 ;  21  B.  R.  268),  in  which,  as  counsel 
pointed  out,  the  headnote  is  incorrect,  is   not 
satisfactory.  The  Vice-Ohancellor  decided  that  the 
tenant  for  life  was  entitled  to  the  rente  and  profite 
as  tenant  for  life,  but  he  says  if  the  tenant  for 
life  was  not  so  entitled,  he  was  entitled  as  heir-at- 
law.    In  Be  Laing's  Trusts  (14  L.  T.  Bep.  56; 
L.  Bep.  1  Eq.  416)  there  was  no  argument  against 
the    conclusion    at    which  the    Vice-Ohancellor 
arrived,  but    the  Vice-Chancellor    expressed    a 
definite  opinion.     I  put  those  cases  aside,  as  the 
precise  point  was  decided  in  the  case  of  Casa- 
major  v.  Strode,  cited  in  the  note  to   Walker  v. 
Shore   (19  Ves.   390).    In  that  case    "William 
Strode  devised  real  cstetes  to  trustees  upon  trust, 
'  as  soon  us  conveniently  may  be  after  my  death,' 
to  sell  and  dispose  of  the  same  either  by  public  or 
private  sale  ;  and  to  stand  possessed  of  the  pi-o- 
ceeds  on  certain  truste  for  sevei-al  persons  respec- 
tively for  life."      There  does  not  appear  to  have 
been  any  power  to  postpone  the  sale  in  that  case, 
and  the  decree  dechvred  "that  the  devisees  for 
life  named  in  the  >vill  are  entitled  to  the  rente 
and  profite  of  the  i-eal  estetes  thereby  devised 
from  the  decease  of  the  testetor."    I^his   is  a 
decision  directly  in  point,  because  the  tenante  for 
life  there  could  only  have  been  entitled  because 
they  were  tenants  for  life  of  the  proceeds  of  sale. 
The  remarks  in  Hope  v.  D'HcdouviUe  (68  L.  T. 
Bep.  516;  (1893)  2  Ch.  361)  are  directly  in  point, 
and  I  do  not  think  I  can  state  the  rule  better  than 
I  stated  it  in  Be  Carter  (41  W.  B.  at  p.  141) : 
"  Abundant  cases  show  that  in  the  case  of  real 
property,  where  a  sale  is  directed,  with  disoretioii 
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to  postpone,  thb  discretion  is  given  not  for  the 
conrenience  of  persons  but  of  the  estate;  and 
therefore  the  tenant  for  life  may  have  the  income, 
and  the  trastees  may  not  postpone  the  enjoyment 
of  any  object  of  the  trusts.  Then  comes  in  the 
rule  of  law  with  regard  to  wasting  property,  to 
the  effect  that  you  must  adopt  a  rule  of  thumb 
and  give  the  tenant  for  life  a  fair  equivalent 
only  proportioned  to  his  interest  in  the  whole — 
that  IB  to  say,  you  calculate  the  value  of  the 
property  and  give  him  a  fixed  rate  of  interest 
thereon.  Both  these  doctrines  apply  in  the 
present  case.  The  tenant  for  life  is  entitled  to 
enjoy  the  income  m  specie  of  the  real  estate 
until  sale,  but,  with  regard  to  the  leaseholds, 
they  are  governed  by  the  rule  of  law  to  which 
I  have  just  referred."  The  passage  quoted  from 
Lewin  on  Trusts,  10th  edit.,  p.  1161,  states  the 
rule  to  be  as  I  have  said,  and  the  author  did 
not  in  the  least  rely  on  the  more  modem  autho- 
rities, for  he  quotes  nothing  later  than  Fitzgerald 
V.  Jervoiae  (iibi  sup.).  I  thought  at  first  that 
there  was  some  ambiguity  in  the  statement  "  if 
a  testator  direct  his  real  estate  to  be  sold, 
and  the  proceeds  laid  out  and  invested  in 
trust  for  A.  for  life,  with  remainders  over,  the 
tenant  for  life  is  entitled  to  the  rents  only  of  the 
estate  from  the  testator's  decease."  But  now 
that  I  have  threshed  the  matter  out,  1  thinic 
there  is  a  good  deal  of  truth  in  it,  for,  in  the  case 
of  real  estate,  if  the  estate  produces  nothing, 
the  tenant  for  life  can  get  nothing,  whereas  in 
the  case  of  personalty,  he  would  get  something 
upon  the  principle  laid  down  in  Re  Chesterfield's 
IVtMfe  (49  L.  T.  Eep.  261 ;  24  Oh.  Div.  643). 
The  statement  of  Mr.  Lewin  is  in  my  opinion  in 
accord  with  the  authorities.  Some  argument 
might  be  founded  on  the  words  of  this  particular 
will,  namely,  that  it  might  be  the  intention  of 
the  testator  that  the  tenant  for  life  should  have 
the  i-ents  and  profite.  But  I  base  my  judgment 
upon  the  established  rule  that  where  real  estate 
is  given  on  trust  for  sale  with  power  to  post- 
pone, which  has  been  exercised,  or  where  the  sale 
has  without  any  impropriety  been  postponed,  the 
rente  and  profits  of  the  real  estate  until  sale  are 
payable  to  the  person  who  would  be  entitled  to 
the  income  of  the  proceeds  of  sale.  I  therefore 
make  a  declaration  in  accordance  with  sect.  63  of 
the  Settled  Land  Act  1882. 

Solicitors :  Merediths.  Roberts,  and  Mills,  for 
Baker,  Son,  James,  and  lAllington,  Weston- 
super-Mare. 


July  16, 17,  and  18. 

(Befoi-o  Fakwbll,  J.) 

ToWNSBND  V.  Jabman.  (a) 

Company — Right  to  sell  trade  name — Parincrskij) 
— Goodwill — Covenant  in  restraint  of  trade — 
Incident  to  goodwill — Expiration  of  partnership 
— Assignment  of  goodwill — Benefit  of  covenant 
— Conveyance  of  freehold  sJwp — Grantors  name 
carved  in  the  stonework  of  building — No  liability 
on  grantee  to  erase  nam,e. 

A  limited  company  on  the  sale  of  its  business  can 
sell  the  right  to  use  the  trade  name  of  a  firm 
whose  business  it  had  bought,  although  it  has 

(a)  BeportoA  by  P.  S.  Oswald,  Esq.,  Bttrri8t«r-at-L«w. 


added  to  the  name  the  word  "  limited."  Such  a 
name  is  as  much  an  asset  of  the  company  as  any 
trade  mark  they  may  have  used  in  their  busi- 
ness, and  can  oiUy  be  lost  by  abandonm,ent. 

A  covenant  in  partnership  articles  by  one  partner 
that  at  the  expiration  of  the  partnership  lie  will 
not  carry  on  business  similar  to  that  carried  on 
by  the  partners  for  twenty-one  years  within  forty 
miles  of  a  certain  place,  is  a  covenant  which, 
being  for  the  benefit  of  tlie  business  is  incident 
to  the  business,  and  on  the  sale  of  the  goodwill  of 
the  business,  the  benefit  of  the  covenant  passes 
with  the  assignment  of  the  goodwill.  A  cove- 
nant in  gross  in  restraint  of  trade  not  incident 
to  a  business  and  not  necessary  to  protect  the 
interests  of  the  person  in  whose  favour  it  is 
made,  is  oppressive  and  Hierefore  invalid. 

Homer  v.  Graves  (7  Bing.  735),  Elves  v.  Grofte 
(10  C.  B.  241),  Jacoby  v.  Whitmore  (49  L.  T. 
Rep.  335),  and  Thynne  v.  Shove  (62  L.  T.  Rep. 
803 ,-  45  Ch.  Div.  577)  considered  and  applied. 

Wliere  a  freehold  sJiop  is  sold  which  h<ts  a  large 
stone  slab,  built  into  the  briehwork,  on  which  is 
carved  the  grantor's  navie,  the  grantor  of  such 
shop  cannot  compel  the  grantee  to  erase  the  name 
from  the  stonework  which  forms  part  of  the 
freehold,  unless  he  takes  an  express  covenant 
from  the  grantee  so  to  do. 

The  defendant  before  and  down  to  the  year  1888 
carried  on  business  by  himself  as  a  seedsman  in 
a  small  way  at  Chard,  Somerset.  Li  the  year 
1888  he  entered  into  partnership  with  the  plain- 
tiff under  articles  of  partnership  dated  the  30th 
June  1888,  under  which  the  defendant  and  the 
plaintiff  mutually  covenanted  and  agreed  to 
become  partners  in  the  trades  or  businesses  of 
corn,  seed,  and  manure  merchante  and  nursery- 
men. 

By  clause  2  it  was  agreed  that  the  firm  or  style 
of  the  partnership  should  bo  "  Jaj'man  and  Co., 
the  People's  Seedsmen." 

By  clause  3  it  was  agreed  that  the  partnership 
should  be  carried  on  upon  certain  premises  situate 
at  Chard  on  which  the  business  had  previously 
been  carried  on  by  the  defendant  under  the  style 
of  *'  Jarmau  and  Co." 

By  clause  25  it  was  provided  that  either  partner 
might  retire  at  the  times  and  on  giving  the  notice 
therein  mentioned  in  which  case  the  otuer  partner 
might  purchase  the  retiring  partner's  share  in  the 
manner  therein  mentioned. 

Provided  always  that  the  said  A.  E.  Townsend, 
whether  he  eliall  havo  withdrawn  from  the  said  partner- 
abip  by  notioe  as  aforesaid,  or  the  same  shall  have 
determined  by  effinzion  of  time  or  by  death  or  in  any 
otlicr  manner  under  or  liy  virlae  of  the  article  or  artioloH 
in  tliese  presenta  contained  or  otherwiao,  shall  not 
during  the  iieriod  of  twenty-oue  years  from  the  com- 
mencement of  the  partnorubip  (nulesH  ho  ahall  elect  to 
and  eball  au  parchase  tho  share  and  interest  of  the  said 
£.  J.  Jarmoii  in  the  said  bneiness  under  ait.  28)  either 
directly  or  indirectly  alone  or  in  partnership  with  any 
other  person  or  persons  whomsoever  carry  on  the  bnei- 
ness  or  businesses  of  a  com,  seed,  and  manure  meiohant 
or  nnrseryman,  or  any  or  either  of  them  within  a  dis- 
tance of  forty  miles  from  Chard,  and  if  he  shall  so 
carry  on  the  laid  bnsinesses  or  either  of  tbem  he  shall 
pay  to  the  said  K.  J.  Jarman,  his  executors  or  admin- 
istnttors,  the  sum  of  1001.  for  every  month  dnring 
which  or  any  part  of  which  he  shall  so  cany  on  the 
Baid  biuinenes  or  either  of  them  by  way  of  liquidated 
damages. 
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By  clause  28  it  was  provided  that  if  either  of 
the  partners  ehonld  die  before  the  expiration  or 
determination  of  the  partnership  the  surviving 
partner  should  have  the  option  of  purchasing  ut 
a  Talnation  "the  share  and  interest  of  the 
deceased  partner  of  the  partnership  business  and 
goodwill,  and  the  assets,  property,  and  effects  of 
the  partnership." 

Daring  the  continuance  of  the  partnership  the 
plaintiff  and  defendant  opened  u  shop  at  29, 
North-street,  Taunton. 

The  business  was  carried  on  until  the  year 
1895  by  the  partners,  under  the  stylo  of  .Tarinan 
and  Co. 

On  the  2nd  Jim.  IH.'t.'i  a  company  Wiis  incorpo- 
rated to  buy  the  business,  and  on  the  25th  May 
l!^95  the  buHinesH  was  conveyed  to  the  t'ooipany, 
(xinsisting  chietly  of  the  defendant  and  the  plain- 
tiff, who  became  the  managing  directors. 

The  operative  part  of  the  deed  by  which  the 
business  was  assigned  was  as  follows  : 

The  said  K.  J.  Jsrmui  and  A.  K,  ToiniseDd,  as  bene- 
ficial owner*,  hereby  assign  unto  the  oompany  all  the 
benefioisl  interest  and  goodwill  of  the  said  E.  J.  Jarman 
and  A.  E.  Townsend  in  the  trades  or  baBineises  of  seed 
growers,  aeed  merohants,  and  nnraerymen,  lo  carried  oo- 
by  them  aa  aforesaid,  and  also  all  the  stock-in-trade, 
&o. 
Then  it  conveyed  the  real  estates. 
The  company  was  not  successful,  and  in  July 
1899  it  went  into  voluntary  liquidation,  and  a  Mr. 
Robert  Love  was  appointed  liquidator. 

On  the  18th  Sept.  1899  the  property  was  offered 
for  sale  by  auction.  It  was  first  of  all  offered  for 
sale  in  one  lot  as  a  going  concern,  but,  as  it  did 
not  sell  in  that  form,  it  was  then  offered  in  five 
lots.  The  first  lot  was  the  corner  shop  at  Chard, 
"  together  with  the  goodwill  of  Messrs.  Jarman 
and  Co.'s  seed  and  com  business  as  heretofore 
carried  on  by  them."  The  second  lot  was  "a 
compact  nursery,  together  with  the  valuable  good- 
will of  the  business  of  nurserymen  and  florists  as 
heretofore  carried  on  by  the  oompany."  These 
two  lots  were  sold  at  the  auction  to  the  plaintiff. 

Lot  5 — viz.,  the  goodwill  of  the  business  of 
florists  and  seedsmen  as  carried  on  by  the  company 
at  29,  North-street,  Taunton — was  not  sold  at 
the  aaction,  but  was  bought  by  the  defendant  by 
private  contract. 

By  a  deed,  dated  the  26th  Sept.  1899,  the  liqni- 
dator  assigned  to  the  defendant  "all  the  interest 
and  goodwill  of  the  company  in  the  branch  trade, 
or  business  of  nurserymen,  florists,  corn  and  seed 
merchants,  heretofore  carried  on  by  the  company 
at  29,  North-street,  Taunton,"  together  with  the 
fixtares,  &c. 

The  conveyance  to  the  plaintiff  was  after  the 
date  of  that  to  the  defendant — viz.,  on  the  16th 
Nov.  1899.  By  it  the  land  at  Chard  was  conveyed 
to  the  plaintiff,  and  "  the  goodwill  of  the  businesses 
of  seed  and  com  merchants,  florists,  and  nursery- 
men formerly  carried  on  by  the  firm  of  Jarman 
and  Oo.  up  to  the  incorporation  of  the  company, 
and  after  that  date  by  the  company  at  Chard 
aforesaid." 

After  the  conveyance  to  the  plaintiff  the  defen- 
dant continued  to  carry  on  business  as  a  florist, 
&c.,  at  Chard  as  Jarman  and  Co.,  and  to  repre- 
sent himself  as  carrying  on  the  business  formerly 
carried  on  by  the  firm  and  the  company,  and  to 
solicit  by  catalogue  the  customers  of  the  firm  and 
company. 


The  plaintiff  accordingly  brought  this  action  to 
restrain  him  from  so  carrying  on  busiuess,  and 
from  soliciting  by  advertisement  or  otherwise  the 
customers  of  the  old  firm  and  company,  and  from 
intercepting  orders  or  letters  intended  for  the  old 
firm  or  company. 

The  defendant  counterolaimed  for  an  injunc- 
tion restraining  the  plaintiff  from  curiying  on 
bu&iness  in  breach  of  clause  25  of  the  articles,  and 
also  under  the  style  of  Jarman  and  Co.  or  £.  J. 
Jarman  in  such  a  way  as  to  make  the  defendant 
liable  for  the  plaintiff's  debts. 

Youngfr,  Q.C.  and  Buckviaster  for  the  plaintiff. 
— The  defendant  is  representing  himself  as  carry- 
ing on  the  business  of  Jarman  and  Co.  at  Chard, 
which  was  formerly  carried  on  by  the  firm  and 
subsequently  by  the  partners.  The  plaintiff  has 
bought  the  goodwill  of  that  business,  and  is 
entitled  to  an  injunction  restraining  the  defen- 
dant from  representing  that  be  is  still  carrying 
on  such  business.    They  referred  to 

Burchell  v.  WMe,  82  L.  T.  Eep.  576 ;  (1900)  1  Ch. 
5S1. 

The  defendant  is  not  carrying  on  business  in  his 
own  name  E.  J.  Jarman : 

Jlassam  r.  Thorley's  Cattle  Food  Company,  42 
L.  T.  Bep.  851 ;  14  Ch.  Div.  748. 

The   defendant  is  not  entitled  to  canvass  the 
customers  of  the  business  he  has  sold : 

Trego  v.  fluni,  73  L.  T.  Bep.  .514 ;  (1896)  A.  C.  7 ; 

Re  David  and  Matthewe,  80  L.  T.  Bep.  75;  (1899) 
1  Ch.  378. 
Hughes,  Q.C.  and  Kerly  for  the  defendant. — 
We  submit  that  on  tlie  facts  the  defendant  is 
straightforward.  He  purchased  part  of  the  good- 
will— viz.,  the  business  at  Taunton.  How  can  it 
be  said  that  he  has  no  right  to  use  the  advan- 
tages which  flow  from  the  goodwill  ?  Either  the 
plaintiff  and  defendant  have  both  a  right  to  the 
goodwill,  or  neither  has  any  right  to  it.  The 
defendant  did  not  sell  his  right  under  clause  25  of 
the  articles.  The  benefit  of  the  covenant  was  no 
part  of  the  goodwill  which  passed  to  the  company. 
Jacoby  v.  Whitmore  (49  L.  T.  B«p.  335)  is  distin- 
guishable.   They  referred  to 

Thynne  v.  Shove,  62  L.  T.  Bep.  808 ;  45  Ch.  Div. 
677: 

Gray  v.  Smith,  62  L.  T.  Bep.  335;  43  Ch.  Div. 
308. 
The  company  has  no  power  to  sell  its  trade  name, 
which  was  granted  by  the  Crown : 

Montreal  Lithographic  Company  Limited  v.  Sahit- 
ton,  81  L.  T.  Eep.  135  ;  (1899)  A.  C.  610. 

The  plaintiff  had  no  right  to  use  the  words  E.  J. 
Jarman  on  the  shop  at  Chard. 

Suekmaster  in  reply. — We  are  content  with 
an  injunction  restraining  the  defendant  from 
soliciting  the  customers  of  the  old  firm,  and  also 
from  intercepting  orders  which  are  intended  for 
the  old  firm  or  the  company.  We  also  ask  to 
restrain  the  defendant  from  trading  as  "  Jarman 
and  Co."  or  "  Jarman  and  Jarman. '  We  do  not 
desire  to  prevent  him  trading  by  his  own  name 
"  E.  J.  Jarman." 

Fabwell,  J.,  after  stating  the  facts  as  above, 
and  reviewing  the  evidence  ^ven  at  the  trial, 
stated  that  he  had  no  hesi&tion  whatever  in 
finding  that  the  defendant  was  holding  himself 
oiit  as  carrying  on  the  business  formerly  carried 
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on  by  the  firm  of  Jarman  and  Go.  and  by  the 
incorporated  company  afterwards,  as  the  pur- 
chaser from  Jarman  and  Co.  He  then  con- 
tinued : — Now,  it  is  said  that  I  cannot  grant  an 
injunction  in  this  case  without  restraining  the 
use  by  the  defendant  of  his  own  name ;  that  all 
that  he  is  doing  is  using  his  own  name.  I  entirely 
disclaim  any  intention  of  granting  an  injunction, 
nor  does  the  plaintiS  aak  me  to  grant  any  injunc- 
tion which  will  prevent  the  defendant  from  nsing 
his  own  name,  R.  J.  Jarman.  He  has  traded, 
first  of  all,  as  Jarman  and  Co.,  which  is  not  his 
name,  and  then  as  Jarman  and  Jarman,  which  is 
also  not  his  name,  and  the  obvious  reason  for  his 
preferring  those  names  is,  that  the  customer, 
seeing  the  plural,  would  suppose  that  Jarman  and 
Co.  was  the  old  firm,  or  that  Jarman  and  Jarman 
waa  a  variation  of  the  old  firm  of  Jarman  and 
Co.,  the  "  and  Co."  being  translated  into  "  and 
Jarman."  It  appears  to  me  that  the  very  fact 
that  he  is  not  trading  under  his  own  name  is  very 
strong  evidence  that  he  desires  to  get  the  benefit 
of  something  beyond  the  benefit  to  be  derived 
from  the  use  of  his  own  name,  which  I  in  no  way 
restrain  him  from  using.  Then  it  was  said  that  I 
cannot  restrain  the  defendant  from  using  the 
name  of  Jarman  at  the  suit  of  the  purchaser  from 
Jarman  and  Co.  Limited,  because  it  is  said  that 
Jarman  and  Co.  Limited  could  not  sell  the  right 
to  use  that  name  because  that  was  granted  to 
them  by  the  Crown,  and  it  could  not  he  disposed 
of  by  way  of  sale.  For  that  the  case  of 
Montreal  Lithographic  Company  Limited  v. 
SabUton  (81  L.  T.  Rep.  135 ;  (1899)  A.  C.  610) 
was  cited.  There  are  several  distinctions  between 
that  case  and  the  present  one.  In  the  first  place 
the  defendant  is  not  purporting  to  trade  as 
Jarman  and  Co.  Limited,  therefore  that  question 
does  not  arise  at  all.  In  the  second  place,  what 
was  decided  in  the  Montreal  case,  apart  from 
that,  was  a  mere  question  of  fact,  as  Lord  Davey, 
in  delivering  the  judgment  at  page  614  of  (1899) 
A.  C.  said :  "  But  the  appellants  have  the  right 
to  describe  themselves  as  the  Huccessoi's  of  the 
old  company  and  as  carrying  on  the  same  busi- 
ness ;  and  they  have  availed  themselves  of  that 
right  in  their  trade  circulars.  The  respondent, 
on  the  other  hand,  has  no  right  to  hold  himself 
out  as  a  successor  of  the  old  company.  But 
their  Lordships  cannot  find  on  the  evidence 
in  the  case  that  the  respondent  has  done  so." 
That  being  so  they  found  as  a  fact  that 
there  was  no  holding  out  by  the  defendant 
of  himself  as  a  successor,  and  therefore  that  goes 
to  a  mere  decision  on  the  facts  in  that  particular 
case.  Why  am  I  to  hold,  as  it  is  suggested  that 
I  should  hold,  that  the  plaintiff  has  not  got 
that  right  which  was  conveyed  to  him  in  terms — 
.  viz.,  the  goodwill  of  the  old  firm  of  Jarman  and 
Co.  which  was  in  teims  assigned  to  the  old  com- 
pany and  by  them  assigned  to  the  plaintiff.  I 
utterly  fail  to  understand  the  ground  on  which  it 
is  BO  suggested.  It  appears  to  me  that  the  com- 
pany did  bay  the  right  to  use  the  words  Jarman 
and  Co.  as  their  trade  name.  It  was  as  much 
their  property  as  any  trade  mark  they  might 
have  bought  from  the  old  firm  and  used  in  their 
business.  So  far  as  it  was  possible  for  them, 
compatible  with  the  requirements  of  the  Com- 
panies Acts,  to  use  that  old  name,  they  have 
continued  to  use  it.  The  only  mode  I  know  in 
which  a  trade  name  or  a  trade  mark  is  lost  is  by 


abandonment.  Abandonment  is  in  each  case,  as 
I  have  always  understood  it,  a  question  of  fact, 
to  be  determined  on  the  facts  of  each  particular 
case,  and  depending  on  the  evidence  of  the  inten- 
tion to  abandon  it.  A  man  is  not  held  to  abandon 
unless  the  court  comes  to  the  conclusion  that  he 
intended  to  do  so.  It  would  be  impossible,  to 
my  mird,  for  anyone  to  find  as  a  fact  that  a 
companv  which,  on  being  incorporated,  takes  the 
namo  of  the  old  firm  whose  business  and  goodwill 
it  has  bought,  and  necessarily  by  law  adds  to 
that  name  the  word  "  Limited,"  thereby  abandons 
the  right  to  the  trade  name  ov  trade  mark  of  the 
old  firm  which  it  has  so  used  in  the  only  way  in 
which  it  could  use  it.  Therefore,  so  far  as  that  is 
concerned,  the  plaintiff  has  the  right  to  use  the 
words  "  Jarman  and  Co.,"  and  he  has  a  right  to 
prevent  the  defendant  from  holding  himself  out 
as  a  successor  either  of  the  firm  or  of  the  com- 
pany. That,  I  think,  disposes  of  the  first  part  of 
the  claim.  I  propose  to  introduce  a  modification 
into  the  order  in  accordance  with  the  evidence 
given  by  the  defendant  and  Mr.  Buckmaster's 
submission  in  reply  that  "  the  injunction  is  not  to 
restrain  the  defendant  from  trading  as  Edgar 
James  Jarman  or  E.  J.  Jarman,"  which  is  his 
own  name.  [His  Lordship  then  reviewed  the 
evidence  with  regard  to  the  intercepting  of 
orders  and  money  intended  for  the  plaintiff  and 
the  solicitation  of  customers.  He  granted 
an  injunction  on  the  first  claim,  but  he 
held  that  no  sufficient  case  of  solicitation  of 
customers  had  been  made  out  for  an  injunc- 
tion. The  learned  judge  then  continned  :] 
Then  there  comes  the  defendant's  counter-claim, 
which  raises  a  question  which  it  is  obvious,  which- 
ever way  I  decide,  goes  to  the  root  of  the  whole 
claim.  A  very  ingenious  and  novel  suggestion, 
and  one  which  I  have  never  heard  before,  has  been 
made.  It  comes  to  this — viz.,  that  the  defendant 
having  been  the  antecedent  trader  who  has  taken 
into  partnership  with  him  the  plaintiff,  a  new- 
comer, makes  in  the  articles  of  partnership  a 
provision  by  the  25th  clause  as  follows :  [His 
Lordship  i-ead  clause  25  above  set  out.]  Then  by 
tho  28th  clause  it  is  provided  that  in  the  case  of 
the  death  of  the  defendant,  the  plaintiff  may  buy 
the  defendant's  interest  in  the  partnership  busi- 
ness and  goodwill,  and  the  assets,  property,  and 
effects  of  the  partnership.  Now,  it  is  said  that 
although  the  company  has  bought  the  partnership 
business,  that  this  covenant  in  the  partnership 
articles  is  no  portion  of  the  partnership  business. 
The  fallacy  to  my  mind  consists  in  this — ^viz., 
that  what  the  company  have  bought  is  the  busi- 
ness and  goodwill  of  the  two  persons  conveying, 
namely,  uie  defendant  and  the  plaintiff.  By 
reason  of  that  particular  covenant  there  was 
something  more  in  the  defendant  than  there  was 
in  tho  plamtiff,  because  the  business  regarded  as 
a  continuing  business — the  business  with  the 
goodwill  attached  to  it — was  worth  more  to  the 
defendant  by  reason  of  that  covenant  entered  into 
by  the  plaintiff.  Now,  a  covenant  of  that  nature 
is,  in  my  opinion,  when  originally  entered  into 
necessai-Uy  incident  to  a  business.  In  other 
words,  you  cannot  have  a  covenant  in  gross  in 
restraint  of  trade.  I  think  that  is  plain.  I  cannot 
stete  a  test  of  reasonableness  better  than  by 
taking  the  reasons  given  by  Tindal,  C.J.  in 
Homer  v.  Graves  (7  Sing.  735,  at  p.  743).  He 
says :  "  We  do  not  see  how  a  better  test  can  be 
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Applied  to  the  qnestion  whether  reasonable  or  not, 
toan  by  oonsiderins  whether  the  restraint  is  auoh 
only  as  to  afford  a  fair  protection  to  the  interests 
ot  the  party  in  favour  of  whom  it  is  given,  and 
not  BO  large  as  to  interfere  with  the  interests  of 
the  pnbtic.  Whatever  restraint  is  larger  than  the 
neoeesary  proteotion  of  the  party  can  be   of  no 
benefit  to  either ;  it  oan  only  be  oppressive,  and, 
if   oppressive,   it    is,    in  the    eye    of    the    law, 
unreasonable.      Whatever    is    injoiious    to    the 
interests  of  the  public  is  void  on  the  grounds 
of  public  policy."    Now,  if  a  man,  apart  from  any 
business,  takes  a  ooven-mt  in  gross  from  another 
ttiat    he    will    not  trade  at  eQI,  that    is   simply 
oppreenve.    He  does  not  require  it  to  protect  his 
own  interests  at  all,  because  he  has  no  interests  to 
protect.    It  is  therefore  only  as  incident  to  the 
business  that  the  covenant  can  originally  exist  or 
have  I-gal  validly.    I  quite  agree  as  was  said  in 
Shet  V.  Crofts  (10  0.  B.  241)  that  it  may  very 
well  have  vaiidity  afterward*,  because  you  do  not 
by  ez  jM«f /ofltoooourrenoes  make  that  void  which 
WHS  valid  at  the  commencement,    fiat  the  point 
to  my  mind  is   this,  that  tbe  defendant  cannot 
successfully  assert  that  it  is  a  covenant  in  gross 
not  incident  to  the  business.     It  is  to  my  mind 
plain  that  it  increases  the  value  of  the  business, 
m  whosoever's  hands  that  business  comes,  and 
the  defendant  in  terms  has  assigned  to  the  com- 
pany the  whole  of  the  goodwill  of  the  old  business 
of  Jarman  and  Company.    The  increase  in  value 
may  be  tested  in  this  way.    Suppose  the  plaintiff 
had  g^ne  out  of    the  partnersnip  so  that  the 
defendant  was  entitled  to  enforce  the  covenant 
SAainst  him,  and  the  defendant  had  then  sold  to 
the  company  the  goodwill :    Gould  it  be  contended 
that  the  company  had  not  got  the  benefit  of  the 
eovenant,  so  that  they  oould  restrain  the  plaintiff 
from  trading  as  provided  by  clause  25  P    I  should 
have  thought  that  it  would  have  been  hopelessly 
nnargnable.  The  benefit  of  the  covenant  would  pass 
as  incident  to  the  goodwill,  not  only  for  the  reasons 
that  I  have  already  suggested,  bat  also  for  the 
reasons  given  in  the  case  of  Jaeoby  v.  Whitniore  (49 
L.  T.  Bep.  335),  the  reason  being  that  it  is  for  the 
benefit  of  the  business.    As  Lord  Esher  says  at 
p.  337 :  "  It  has  been  said  that  such  an  agreement 
does  not  add  to  the  value  of  the  goodwill,  because 
it  does  not  bring  fresh  customers,  bat  it  prevente 
them  from  being  taken  away."    The  groundwork 
of  that  case  was  that  the  oonrt  found  as  a  matter 
of  common  sense,  that  the  covenant  added  to  the 
value  of  the  goodwill,  and  the  inference  therefore 
was  irresistible    that  when    you   conveyed    tbe 
goodwill  the  grantor  intended  to  convey,  and  the 
grantee  intended  to  obtain,  the  whole  of    the 
benefit  and  protection  of  everything  which  was 
sold  or  inoident  to,   because    beneficial  to,  the 
goodwill.      The    case    in   10   0.   B.  in    no  way 
interferes  with  that,   because  I  observe  in  the 
ease,  on  page  259,  that  Wilde,  G.J.,  who  delivered 
the  jadgment  of  the  oonrt,  says :  "  It  is  suggested 
that  as  these  decisions  are  based  on  the  assumption 
that  such  a  restriction  is  necessary  for  the  entire 
proteotion  of  the  covenantee,  it  must  be  considered 
as  ceasing  to  operate  in  a  case  like  that  asserted 
by  the  tUrd  plea,  and  found  by  the  junr,  where 
the_  covenantee    has  ceased,  by  himsdi   or  his 
assigns,  to  carry  on  the  business  assigned.    But 
we  think  this  reasoning  fallacious.    U  tiie  cove- 
nant is  binding  to  ite  full  extent,  when  made,  ito 
eignification  cannot  be  varied  by  any  snbseqnent 


occurrence ;  to  hold  otherwise  would  be  to  render 
ite  import  uncertain  and  to  impair  ito  efficiency 
for  that  protection  which  the  law  contemplates 
as  just."  I  pause  for  a  moment  to  point  out  that 
that  is  what  I  intended  to  convey  by  what 
I  said  as  to  the  covenant  necessarily  being 
incident  to  a  business  at  first,  and  not  being  one  in 
gross.  Then  he  goes  on,  "  cases  may  be  conceived, 
in  which,  notwithstanding  the  facte  fonnd  by  the 
jury  that  the  covenantee  has  ceased,  either  on  the 

E remises  or  elsewhere,  or   by  any  assignee    or 
censee,  to  carry  on  the   trade,    the   goodwill 
assigned  might  not  be  at  onoe  exthiguished,"  and' 
they  held  t£it  there  was  nothing  to  show  that  it 
was  so  extinguished.    It  was  a  question  really  of 
an  implied  r^ease  ot  the  covenant  from  the  facte 
of  that  particular  case,  and  it  in  no  way  touches 
the   point  which  I  have   of   an   assignment  of 
the  benefit  of  a  covenant  that  the  goodwill  of 
the  property  which  is  convened  shall  pass.    That 
it  will  BO  pass  seems  to  me  to  be  plain  from  the 
various  cases  to  which  I  have  beui  referred,  in- 
clndiug  amongst  others,  the  case  before  Stirling,  J. 
of  Thynne  v.  Shmie  (62  L.  T.  Bep.  803 ;  45  Ch. 
Div.  577).    On  the  construction  therufore  of  the 
deed,  I  hold  that  it  was  one  of  tbe  incidente  of 
the  goodwill,  and  that  it  was  conveyed  by  the 
person  who  owned  it,  namely,  the  defendant  to 
the  company,  and  has  passed  from  the  company 
by  the  conveyance  to  the  plaintiff.    It  seems  to 
me  that  it  is  equally  clear  that  it  would  have 
passed  under  the  28th  clause  of  tiie  articles  if  the 
plaintiff  had  bought  from  the  defendant's  execu- 
tors, not  I  think  as  Mr.  Kerly  suggested  on  the 
ground  of  an  implied  release,  but  on  the  g^nnd 
that  the  28th  olanse  expressly  mentions  good- 
will, and  that  this  was  a  x)ortion  of  the  gjoodwill, 
inoident  to  the  goodwill  which  he  would  have  so 
bought.    That  £sposes  therefore  of   that  point 
which   would   have   gone   to   the   root   ot   the 
whole  matter  if  I  had  been   in  favour  of   the 
defendant.    Then  two  other  pointo  were  raised. 
It    was    contended    by    the    plaintiff    that    I 
ought  not  to  allow   "Jarman  and  Co.,"  to  be 
used    by    the    defendant    in    any    way    at    all, 
and  also  that  I  ought,  having  regard  to  the  facte 
down  to  the  issue  of  the  writ  and  afterwards, 
although  they  no  longer  exist,  to  order  the  defen- 
dant to  pay  the  costs  in  respect  of  the  words 
"  E.  J.  Jarman  "  over  the  shop.    The  two  jminte 
are  somewhat   different.  I  agree  that  the  court 
does  qualify  the  right  which  is  given  under  an 
assignment  of  goodwill,  when  tbe  aotaal  use  of 
the  name  is  not  specified,  by  limiting  the  user  of 
the  name  to  which  the  goodvrill  is  annexed,  so  as 
not  to  impose  a  personal  liability  upon  the  defen- 
dant.  So  far  as  the  use  of  the  name  of  "  Jarman 
and  Go."  is  concerned,  I  am  of  opinion  there  is  no 
liability  which  can  reasonably  be  supposed  to  be 
imposed  on  the  defendant  by  its  user.     He  with 
his  eyes  open  transferred  the  right  to  use  that 
name  to  the  company,  knowing  that  the  company 
might  sell  it  again  to  somebody  else,  and  that 
they  have  done.     It  does  not  lie  in  his  mouth  to 
complain  that  they  have  sold  that  which  he  gave 
them  the  right  to  sell,  nor  can  I  say  that  there  is 
any  liability  at  all.    It  is  sufEicient  for  me  really 
to  refer  to  the  recent  case  of  Bwrehell  v.  WUde  (82 
L.  T.  Rep.  576;  (1900)  1  Gh.  551),  which  has  been 
referred  to  in  the  argument  many  times.    A  man 
is  not  held  out  as  a  partner  by  the  use  of  a  name 
which  is  not  his  own.    His  name  is  not 'L^arman 
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and  Co.,"  and  his  name  has  not  been  Jarman  and 
Co.,  at  any  rate,  since  the  cre>ition  of  the  partner- 
ship. Vbma  there  comes  the  very  carious  qaeation 
about  the  words  "  E.  J.  Jai-man."  This  is  ol^y 
material  on  the  question  of  costs,  and  it 
raisea  a  question  which,  so  far  aa  I  know, 
is  absolutely  noyel.  When  the  house  in  which 
tiie  business  of  the  old  firm,  and  I  believe  of  the 
defendant  before  it,  was  carried  on,  was  built, 
there  was  built  into  it  a  large  stone  slab,  on 
which  there  was  carved  a  representation  of 
a  globe  with  the  foUowine  words  upon  it : 
"  Chai'd"  in  the  middle,  "The  People's  Seeds- 
men "  and  "  Somerset "  upon  two  bauds  runnii^ 
across  the  globe,  and  at  the  top  the  name  "  E.  J. 
Jarman."  Now,  if  the  plaintiff  were  using  the 
name  "  E.  J.  Jarman '  alone,  as  a  means  of 
trading  otherwise  than  as  he  finds  it  built  into  a 
bouse  which  he  has  bought,  I  should  certainly 
think  that  he  was  not  entitled  to  do  so.  No  right 
has  been  assigned  to  him  by  anybody  to  use  the 
name  "  E.  J.  Jarman."  He  tells  me  he  does  not 
intend  to  use  it,  and  that  he  has  erased  that  name. 
The  question  is  whether  he  was  bound  so  to  erase 
it.  There  come  in  here  two  conflicting  rights, 
and  the  question  if,  which  is  the  greater.  The 
defendant  naving  built  the  house  with  those  words 
carved  into  it  and  forming  part  of  the  freehold, 
sells  the  freehold  to  the  company.  ^hat  right 
has  the  defendant  afterwards  to  impose  on  the 
company  a  requisition    that  they  shall  remove 

frt  of  the  freehold  which  he  has  sold  to  them  ? 
am  wholly  unable  to  see  that  he  has  any  such 
right  at  all.  If  a  man  chooses  to  sell  a  house 
which  he  has  built  in  such  a  form  that  his  name 
appears  on  that  house,  and  he  takes  no  covenant 
from  the  grantee  to  compel  him,  the  grantee,  to 
alter  that  building,  I  can  see  no  equity  whatever 
which  will  afterwards  enable  him  so  to  compel  the 
grantee.  It  might  have  been  that  instead  of  the 
words  being  carved  as  they  are  here  in  a  manner 
which  is  capable  of  erasure  without  much  trouble, 
they  had  bt  en  built  by  means  of  coloured  bricks — 
a  thing  which  is  sometimes  done — by  parity  of 
reason  the  defendant  might  have  said,  "  You 
must  pull  out  that  portion  of  your  house."  I  can 
only  say  that  if  the  grantor  of  a  house  desires  to 
compel  the  grantee  for  his  convenience  to  alter  a 
portion  of  that  house,  because  it  may  impose 
certain  liability  upon  him,  he  must  provide  by 
covenant  that  he  is  to  be  entitled  bo  to  do,  and  in 
the  absence  of  such  a  covenant  I  hold — and  so  far 
as  I  know  this  is  a  novd  point — that  he  has  no 
such  right.  That  being  so,  that  really  disposes 
of  the  wholn  case. 

Solicitor  for  the  plaintiff,  James  Banks 
PiUman, 

Solicitors  for  the  defendant,  Beed  and  Beed, 
for  Beed  and  Co.,  Taunton. 


Tuesday,  July  24. 
(Before  Bucklbt,  J.) 
Blackbubnk  v.  Hope  Edwabdes.  (a) 
Settlement  —  Annuity    by    way    of  renteharge — 
Charge  secured  by  a  term — Baising  arrears — 
Sale  of  inheritance. 
By  an  ante-nuptial  settlement  certain  Umds  were 
granted  to  trustees  to  the  use  that  the  intendijig 

(a)  Baported  by  H.  Pboctih,  Eiq.,  Barrliit«r«t-Law. 


wife  should  receive  during  her  life  a  renteharge 
of  6001.  to  be  charged  upon  and  issuing  and  pay- 
able out  of  the  lands  ;  and  »vJ)ject  to  and  charged 
toith  the  renteharge,  the  lands  were  limited  to 
the  trustees  for  the  term  of  ninety-nine  years 
upon  trust,  if  the  renteharge  should  be  in  arrear 
for  siacty  days,  to  raise  arid  pay  the  renteharge 
by  and  out  of  the  rents  and  profits,  or  by  mort- 
gaging or  dem,ising  the  lands  for  all  or  any  part 
of  the  term. 
Held,  that  the  existence  of  the  term  negatived  the 
right  to  a  sale  of  the  lands  to  raise  arrears  of  the 
renteharge. 

Bt  a  deed  of  settlement  executed  on  the  22nd 
July  1867,  previously  to  and  in  anticipation  of  the 
marriage  of  W.  J.  Hope  Edwardea  and  E.  Black- 
bume,  after  reciting  the  agreement  for  the 
marriage,  and  that  upon  the  treaty  for  the 
marriage  it  was  ^«ed  that  T.  H.  Hope  Edwardes, 
the  father  of  W.  J.  Hope  Edwardee,  should 
provide  for  W.  J.  Hope  Edwardes,  in  case  the 
marriage  should  take  pUoe,  and  for  E.  Blackbnme 
by  way  of  jointure,  in  the  event  of  her  becoming 
his  widow,  a  yearly  renteharge  of  5001.  and  that 
the  same  should  be  charged  upon  certain  lands  in 
manner  thereinafter  expressed,  it  was  witnessed 
that  in  consideration  of  the  intended  marriage 
T.  H.  Hope  Edwardes  granted  and  confirmed  unto 
two  trustees  certain  farms  and  lands  in  the 
county  of  Salop  to  hold  the  same  unto  them  and 
their  neirs  to  the  use  of  T.  H.  Hope  Edwardes,  faia 
heirs  and  assigns,  until  the  marriage  and  there- 
after to  the  use  that  W.  J.  Hope  Edwardes  and 
his  assigns  should,  daring  the  joint  lives  of 
himself,  £.  Blackbnme  his  wife,  and  T.  H.  Hope 
Edwardes,  receive  a  yearly  rentchar^  of  500t. ; 
and  to  the  farther  ase  that  after  his  death  £. 
Blaokbnme,  in  case  she  should  become  his  widow, 
and  her  assigns  might  receive  during  her  life  the 
like  renteharge  of  5U0{.  to  be  charged  upon  and 
issuing  and  payable  out  of  the  lands. 

There  were  the  usual  powera  of  entry  and 
distress  and  perception  of  the  rents  and  profits, 
in  case  the  rent  charges  should  fall  into  arrear. 

The  deed  further  declared  that,  subject  to  and 
charged  with  the  rentcharges  and  the  powers  and 
remedies  for  enforcing  payment  thet«oi,  the  lands 
should  be  held  to  the  use  of  the  trustees,  their 
executors,  administrators,  and  assigns  for  the 
term  of  niuety-nine  years  from  the  solemnisation 
of  the  marriage  withoat  impeachment  of  wnst^ 
upon  the  trusts  thereinafter  declared  concerning 
the  satne,  and  subject  to  the  term  to  the  use  <x 
T.  H.  Hope  Edwardes,  his  heirs  and  assigns. 

The  trusts  declared  concerning  the  term  were 
that  if  either  of  the  rentcharges  should  be  in 
arrear  for  sixty  days,  then  and  so  often  as  the 
same  should  happen  the  trustees  should,  by  and 
out  of  the  rents  and  profits,  or  by  mortgaging  or 
demising  the  lands  for  all  or  aoy  part  of  the 
term,  or  by  bringing  actions  against  the  tenants 
or  occupiers  of  uie  lands  for  the  inooTery  of  the 
rents  and  profits  thereof,  or  by  other  reasonable 
ways  or  means  i-aiae  and  pay  the  rentcharees. 
The  marriage  took  place  on  the  23rd  July  1867. 
W.  J.  Hope  Edwardes  died  on  the  30th  Sept. 
1867,  and  by  an  indenture,  dated  the  Ist  Aus. 
1873,  his  widow  assignod  the  renteharge  of  SOOf. 
to  the  plaintiff  and  another  (sinoe  deceased). 

T.  H.  Hope  Edwardes  died  on  the  6th  April 
1871,  having  by  his  will,  dated  the  1st  April  1870^ 
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devised  his  real  estate,  situated  in  the  oonuty  of 
Salop,  including  the  farms  and  lands  charged  by 
the  deed  of  the  22nd  July  1867,  to  his  children  in 
strict  settlement. 

In  1895  the  rentcharge  fell  into  arrear,  and  the 
rents  of  the  property,  after  payment  of  neoes- 
eaiy  outgoings,  were  insufficient  to  pay  it.  The 
amount  due  in  respect  of  the  rentcharge  was 
12572.  6a.  5d. 

This  action  was  brought  by  the  sarviTincr 
trustee  of  the  indenture  of  the  Ist  Aas-  1873 
againtt  the  defendants,  who  were  the  whole  of 
the  persons  interested  under  the  will  of  T.  H. 
Hope  Edwardes,  and  the  snrriTing  trustee  of  the 
settlement  for  payment  of  the  12572.  6i.  5d.  and 
for  an  order  that  this  sum  might  be  raised  by  a 
-  sale  of  the  lands  or  some  competent  part  thereof. 

H.  TerreU,  Q.C.  and  J.  Rutherford  for  the 
plaintiff.-T-The  plaintiff  has  a  legal  rentcharge, 
and  is  therefore  entitled  to  a  sale  of  the  property 
charged  to  realise  it. 

Aaihwrv,  Q.G.  and  W.  Brinton  for  the  defen- 
dants other  than  the  snrviving  tmstee  of  the 
settlement. — Where  a  term  is  expressly  created 
for  the  purpose  of  protecting  a  rentcharge  it 
prerents  resort  to  the  inheritance : 

Hall  T.  Burt,  2  J.  A  H.  76. 
In  Taylor  v.  Taylor  (30  L.  T.  Rep.  49 ;  L.  Hep- 
17  Eq.  324)  Hall,  V.C.  refused  to  apply  Cupii  v 
Jaekton  (13  Price  721 ;  28  B.  R.  735),  because  the 
land  ch(ir(ied  with  the  annuities  was  in  strict 
settlement.    See  also 

fiorton  T.  Sail,  L.  Bep.  17  Eq.  437. 
Whether  the .  corpus  is  or  is  not  charged,  the 
oonrt  has  a  discretion  to  order  a  lale  of  land  for 
the  purpose  of  providing  for  arrears  of  a  le^ 
rentcharge  issuing  out  of  the  rents  and  profits  of 
such  land : 

Hambn  v.  Hambro,  70  L.  T.  Bep.  684;  (1884)  2 

Ch.S64; 
B»  Tuefor,  69  L.  T.  B«p.  8S;  (1898)  2  Ch.  323. 
They  also  referred  to 

DaTidson's  Convejancing,  vol.  3,  put  1,  pp.  315  n, 

447; 
Ohamftmoon  r.  Oitbbt,  2  Vem.  382  ; 
Elphinstone  on  Deeds,  r.  19,  p.  89. 

[BxrcKLiiT,  J.  referred  to  8eotti$h  Widows  v. 
Oroty  (20  Ch.  Div.  208,  215.] 

E.  Ford  for  the  snrviving  trustee  of  the  settle- 
ment. 

H.  TerreU,  Q.C.  in  reply.— TayJor  v.  Taylor 
(w6i  Mtp.)  is  not  an  authority  against  the  plain- 
tiff. It  followed  Crravei  v.  HiekB  (11  Sim.  551), 
and  decided  that  where  by  a  settlement  or  will  an 
annnity  is  charged  on  property  which  is  strictly 
settled,  that  is  an  indication  that  the  fee  simple 
is  not  charged  with  the  annuity  so  as  to  enable 
the  annoitant  to  have  a  sale  to  clear  the  arrears. 
The  existence  of  the  term  is  no  bar  to  the  right 
of  the  plaintiff  to  a  sale.  The  term  was  only 
granted  snbieot  to  the  previous  charge,  and  was 
to  enable  tae  grantees  to  mortgage,  or  lease,  or 
repair: 

Hooptr  r.  Cooke,  20  Bear.  639. 

BucKiiET,  J.  (after  stating  the  facts  and  refer- 
ring to  tlie  settlement,  oontinned :) — ^It  is  admitted 
by  all  parties  that  to  raise  and  keep  down  the 
arrears  of  the  annuity  by  a  sale  or  mor^^age  of  the 
term  would  not  be  a  convenient  course.     It  is 


not  disputed  that  thsre  are  arrears  of  the 
rentcharge,  and  that  they  ought  to  be  paid. 
The  question  I  have  to  decide  is  whether  under 
the  deed  the  rentcharge  is  to  be  enforced  by 
a  sale  of  the  inheritance.  There  are  oases  in 
which,  where  a  rentcharge  was  created,  although 
there  was  no  express  power  of  sale,  the  court 
gave  its  assistance  by  ordering  a  sale.  The 
earliest  case  is  Cupit  v.  Jackson  (ubi  *t(p.).  The 
result  of  the  cases  is  that  subject  to  the  discre- 
tion of  the  court,  the  owner  of  a  rentcharge  is 
entiUed  to  an  order  for  sale  of  the  inherittuicer 
bat  the  court  will  refuse  to  order  a  sale  in  certain 
cases — for  instance,  where  it  is  advisable  to 
wait  for  a  time  {Graves  v.  Hieks,  ubi  sup.),  or  in 
the  case  instanced  by  North,  J.  in  £e  Titdcer 
{ubi  sup.)  of  the  amount  of  the  arrears  being 
small.  Those  oases  show  the  sort  of  discretion 
which  the  court  exerdses  where  there  is  no 
term.  But  what  is  the  effect  of  .  vesting  a 
term  in  trustees  as  in  the  present  case  P  In 
Hall  Y.  Hurt  (ubi  eup.)  Wood,  T.G.  thought 
tlukt  the  existence  of  a  term  alterod  the  rights  of 
the  parties.  He  was  asked  to  make  an  oraer  for 
the  sale  of  the  fee  simple  for  payment  of  the' 
arrears  of  an  annuity  of  3002.  and  of  50002. 
The  Yioe-Chanceilor  refused  to  make  an  order 
for  sale  to  reuse  the  latter  sam,  and  thus  stated 
his  reasons:  "This  case  involves  a  very  short 
point  I  think  it  turns  entirely  on  the  ques- 
tion whether  a  sale  can  be  directed  for  the 
arrears  of  the  annnity ;  for  I  do  not  feel,  that  I 
can  safely  rest  it  upon  the  construction  contended 
for,  in  argument,  of  the  words  creating  the  charge 
of  50002.  Looking  at  the  whole  contents  and 
scope  of  the  will,  my  impression  is,  that  the  free- 
hold was  not  intended  to  be  sold  to  -  raise  the 
charge  of  50002.  but  that  the  term  was  created 
for  that  purpose,  with  the  view  of  avoiding  a  sale 
of  the  fee."  Although  that  case  turned  on  the 
construction  of  a  particular  will  it  is  of  assistance 
to  me  in  the  present  case,  and  shows  that  the 
oonrt  ought  to  see  whether  the  existence  of  the 
term  is  consistent  with  the  right  to  have  a  sale. 
Here  I  find  a  rentcharge  issuing  out  of  land 
which  is  secured  by  a  term.  There  is,  therefore, 
express  power  given  to  raise  the  arrears  of  the 
rentcharge  by  a  mortgage  of  the  term.  Having 
regard  to  the  term  and  to  what  was  said  in  Ha22  v. 
Hurt  {ubi  sup.),  I  do  not,  under  the  circumstances, 
see  how  I  can  make  the  order  which  is  asked. 

Solicitors  :  Field,  Boscoe,  and  Co.,  for  OreenaU 
and  Buekton,  Warrington ;  Chester  and  Co.,  for 
Pee2e  and  Pee2e,  Shrewsbury ;  Botocliffe,  Baxde, 
and  Co.,  for  P.  and  /.  Watson,  Bury. 


QUEEN'S  BENCH  DIVISION. 

July  31,  Aug.  1  and  10. 

(Before  Kbnnedt  and  Dablinq,  JJ.) 

London  and  India  Docks  (apps.)  v.  Poplab 

Union  (reaps.),  (a) 
Bating — Machinery — Cranes  in  docks — Ware- 
houses  in  different  j^rish  —  Docks  in  different 
parishes  in  same  wnwm — Dedueiions. 
The  L.  and  I.  Docks  used  eranes  u)orked  by 
hydra%ilic  power  eommunieaUd  to  them  by  means 
of  mains  laid  under  the  suifaee  of  the  docks  in 

(a)  Beportad  bj  W.  di  B.  Hibbcbt,  Km.,  Burlstar-mt-lAw. 
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wkUk  Otey  vtr»  M*ed  alongside  the  raiU  upon  I 
which  the  oranet  (ravellad  The  eranet  eovla  he 
made  to  travel  along  the  raHi  upon  which  they 
re*t  by  mean*  qf  hand  aearing  attached  to  them, 
or  by  mea$uof  hydravMc  eapstant,  or  by  means 
of  lever*.  When  in  use  such  cranes  were  firmly 
and  leeurely  attached,  by  nieans  of  a  Aembls 
ttAe  ca/pahu  of  resisting  a  pressure  of  7002b. 
to  the  smia/re  inch,  U>  the  hydraulic  main 
by  the  side  of  the  rails.  Whue  so  attached 
fie  erane*  could  be  moved  along  the  rails 
&l.  in  either  direction,  but  in  order  to  move 
them  from  one  quay  to  another  new  lines  of 
rails  would  have  to  be  laid,  or  they  would  have 
to  be  moved  by  floating  derricks. 

Held,  that  these  oranM  mrut  be  treated  as  enhaneirig 
the  rateable  value  of  the  dodc  tmdertaJeing,  as 
they  were  on  the  premises  for  the  purpose  of 
making  them  fit  <u  premises  for  the  purpose  for 
which  they  were  used 

The  L.  and  I.  Docks  also  used  certain  warehouses, 
situate  outside  the  parishes  in  the  P.  Union,  in 
connection  urith  and  for  the  purposes  of  their 
undertaking.  These  warehouses  v>ere  separately 
assessed  in  the  parishes  in  which  they  were 
situate,  and  they  did  not  adjoin  the  dock  ware- 
houses or  docks. 

Held,  that  the  net  receipts  derived  from  these 
warehouses  should  be  deducted  from  the  net 
receipts  derived  by  the  L.  and  I.  Docks  from 
their  whole  undertaking,  inclusive  of  such  ware- 
houses, when  ascertaining  the  rateable  value  of 
the  premises  of  the  L.  and  I.  Docks  within  the 
mirish«s  in  the  P.  Union. 

where  one  *jf*teM  of  dock*  i*  situated  in  different 
parishes  in  the  same  union,  the  rateable  value 
ouqht  to  be  ascertained  upon  the  parochial 
prtneiple  as  laid  down  in  Sonlooaiea  Union  v. 
Hnll  Dook  Company  (71  L.  T.  Bep.  642). 

Expenses  of  one  company,  such  as  superannuation 
allowances  or  rents  of  premises  made  payable 
by  sitch  company,  upon  an  amalgamation  of 
several  eompanie*  to  form  one  VMdertdking, 
ought  not  to  be  deducted  from  receipt*  tn 
order  to  arrive  at  the  net  r«v«titM  of  the  under- 
taking. 

Cask  stated  by  the  Court  of  Quarter  Sessions  for 
the  Coonty  of  London  in  an  appeal  against  the 
decision  of  the  assessment  committee  upon  an 
objection  by  the  appellants  to  the  valuation  list 
made  for  the  parish  of  Bromley  St.  Leonard,  in 
the  Poplar  Unioa,  pursuant  to  the  Valuation 
(Metropolis)  Act  1869. 

1.  The  appellants  are  a  body  incorporated 
under  and  oy  virtue  of  the  London  and  St. 
Katharine  and  East  and  West  India  Docks  Act 
1888  for  the  purpose  of  working,  maintaining, 
and  managing  the  undertakings  of  the  London 
and  St  Katharine  Docks  Company  and  the  East 
and  West  India  Dock  Company  hereinafter 
referred  to  as  the  "  undertakings." 

2.  The  "  undertakings "  mean  and  include  the 
docks,  wharves,  quays,  bridges,  railway  stations, 
and  other  works  and  conveniences,  and  the 
lands,  buildings,  and  property  of  every  descrip- 
tion and  of  whatever  tenure,  with  any  improve- 
ments, alterations,  and  additions  whicL  may 
from  time  to  time  be  made  therein  or  thereto. 

^  3.  The  appellants  were  assessed  in  a  valuation 
Ust^  made  by  the  overseers  of  the  poor  of  the 
parish,  pursuant  to  the  provisions  of  the  Yaloa- 


tion  (Mbtropolia)  Act  1869,  in  reject  of  so  much 
of  the  undertakingB  of  this  East  and  West  India 
Docks  Company  as  are  situate  within  the  parish 
at  a  gross  value  of  82712.  and  a  rateable  valoe  of 
55141.,  and  upon  objection  made  to  the  assessment 
committee  by  the  appeUants,  pursuant  to  sect  11 
of  the  Act,  the  respondents'  assessment  com- 
mittee finally  determined  the  gross  value  of  the 
portion  of  the  undertakings  at  76221.  and  the 
rateable  value  thereof  at  4372Z. 

4.  Among  the  buildings  comprised  in  the 
undertaking^  are  certain  warehouses  known  as 
and  hereinafter  refoired  to  as  the  "town  ware- 
houses," situate  at  Crntohed  Friars  and  Gutier- 
stareet,  in  the  city  of  London,  and  at  Gommercial- 
road  and  West  Smithfield  outdde  the  parish, 
which  warehouses  are  separately  assessed  in  the 
parishes  in  which  th^  are  situated.  Buch  ware- 
houses are  in  the  occupation  of  the  appellants, 
and  are  used  by  them  in  connection  wita  and  for 
the  purposes  of  their  undertakings  in  the  same 
way  as  olher  town  warehouses  are  used  belon^ng 
to  tdutrfingers  or  warehouse  keepera.  A  portion 
of  the  gooia  stored  in  the  town  warehonses  do 
not  oome  from  or  go  to  tl^e  docks  at  aU,  but  are 
delivered  by  rail  from  Liverpool,  Southampton, 
and  elsewhere,  or  are  lightered  from  ships  dis- 
charged in  the  river  or  plfuiee  other  than  the  appel- 
lantr  docks.  Some  portion  of  the  goods,  now- 
ever,  are  stored  in  the  town  warehouses  after  dis- 
charge from  vessels  in  the  docks,  and  as  r^ards 
some  of  these  last-mentioned  goods  payments  are 
made  not  only  in  respect  of  the  storage  of  the 
Koods,  but  auo  in  respect  of  the  cost  of  deal- 
ing at  the  dook  of  disonarge  with  the  goods  so 
stored,  and  the  transfer  of  such  goods  to  the 
warehouses.  Each  of  these  payments  when 
ractfyed  is  divided  into  two  parts  which  are 
separately  dealt  with  in  the  apiwUants'  accounts, 
one  part  bttng  included  in  the  receipts  attributable 
to  tne  .vrarehouaes.  There  are  also  dook  ware- 
houses situate  within  the  parish  forming  part  <^ 
the  dock,  and  which  belong  to  and  are  occupied 
by  the  appellants  in  connection  with  their  under- 
takings. The  town  warehouses  do  not  adjoin 
the  dock  warehouses  or  docks,  but  in  the  case  cA 
the  Commereial-road  warehouse  there  are  lines 
of  railway  between  the  warehouse  and  the  docks, 
belonging  to  and  worked  by  the  London,  Tilbury, 
and  Souuiend  Railway  Company  and  the  G-reat 
Eastern  Railway  Company,  oy  means  of  which 
goods  are  conveyed  from  the  docks  for  delivery 
either  in  the  Commercial-road  warehouse,  or  to 
warehousemen  and  other  persons  other  than  the 
appellante. 

5.  In  the  case  of  dutiable  goods  it  is  necessary 
that  warehonses  duly  licensed  for  the  reception 
of  goods  upon  which  duty  is  payable  but  has 
not  been  paid  should  be  provided,  and  certain 
portions  of  the  dock  warehouses  are  duly  licensed 
for  the  reception  of  such  goods.  Some  portion 
of  the  town  warehouses  are  also  duly  licensed, 
and  the  appellants  use  them  for  the  storage  (infer 
aita)  of  dutiable  goods  received  by  rail  or  road,  or 
discharged  from  vessels  in  the  river,  or  in  the 
docks  or  elsewhere. 

6.  The  accounto  of  the  town  warehouses  are 
kept  quite  distinct  by  the  appellante,  and  are 
included  in  their  published  acoounte  of  the  reoeipte 
and  expenses  of  the  undertakings.  All  moneys 
received  and  expended  in  respect  of  all  the  town 
warehouses  and  other  separately  assessed  propertf 
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have  always  been  treated  by  the  appellants  in  the 
published  aooonnts  ot  the  nndertakingB  and  in 
their  dealings  with  the  oompanies  as  forming,  and 
they  do    form,  part   of    the  appellants'  nnder- 


7.  For  faoilitatine  the  lading  and  unlading  of 
vessels  in  the  appelLmts'  doo]c8  there  are  hydranlio 
cranes  placed  upon  the  sideis  of  the  docks,  which 
cranes  travel  upon  iron  lails  about  10ft.  to  13ft. 
apart,  specially  constructed  for  the  purpose,  upon 
and  along  the  quays  which  form  the  sides  of  the 
docks,  and  used  only  for  the  purposes  of  such 
cranes.  Such  rails  do  not  ext«id  further  than 
the  quav  upon  which  they  are  constructed,  and 
are  firmly  affixed  to  and  embedded  in  and  form 
part  of  such  quay,  but  the  cranes  can  be  and  are 
moved  from  one  quay  to  another  as  ihe  business 
and  occasion  leqniies ;  but  in  order  to  more  them 
it  wonld  be  necessary  to  lay  down  new  lines  of 
railway  where  no  sufficiently  hwrd  pavement  exists, 
or  they  could  be  transported  by  water  by  means 
of  floating  derricks. 

8.  Upon  the  undertakings  there  are  191 
hvdranuc  cranes,  which  vary  in  weight  from 
thirteen  to  sixteen  tons.  Such  cranes  are  worked 
by  hydraulic  power  communicated  to  them  by 
means  of  mains  laid  under  the  surface  of  the 
quays  in  and  through  the  appellanta'  stud  lands 
between  their  hydrauio  pumping  station  thereon 
and  the  rails  upon  which  the  cranes  travel,  dose 
by  the  side  of  which  and  parallel  thereto  such 
mains  are  laid. 

9.  The  larger  of  the  cranes  can  be  made  to 
travel  along  the  rails  upon  which  they  rest  by 
means  of  hand  gearing  attached  to  them,  and  the 
smaller  of  the  cranes  by  means  of  hydraulic 
capstans  and  by  means  of  levers.  When  in  use 
such  cranes  are  firmly  and  securely  attached  by 
means  of  a  flexible  tube,  capable  of  resisting  a 

Ereesure  of  7001b.  to  the  square  inch,  to  the 
ydraulic  main  by  the  side  of  the  rails.  While  so 
attached  the  cranes  can  be  moved  along  the  rails 
to  a  distance  of  6ft  either  way  from  the  point  of 
attachment. 

10.  The  appellants  contended  that,  in  arriving 
at  the  net  receipts  of  their  undertakings  for  the 
purpose  of  ascertaining  the  gross  and  rateable 
value  of  so  much  of  the  undertakings  as  is  situate 
in  the  parish,  all  monevs  received  and  expenses 
incurred  in  respect  of  the  town  warehouses 
separately  assessed  in  the  parishes  in  which  they 
are  situate  ought  to  be  deducted  from  the  totu 
receipts  and  expenses  of  the  appellants  in  respect 
of  the  undertakmgs ;  and  that,  in  estimating  such 
rateable  value,  the  hydranlio  cranes  were  to  be 
treated  as  tenants'  fixtures,  and  the  value  thereof 
included  in  ascertaining  the  amount  of  the 
tenants'  capital  necessary  to  carry  on  the  under- 
takings. 

11.  The  appellants  also  contended  that  the 
entire  net  revenue  should  be  apportioned  in  the 
various  parishes  according  to  gross  receipts  of 
each  dooK.  That  the  amount  of  tenants'  capital, 
maintenance,  renewals,  and  taxes  should  be  cal- 
culated in  each  dock  and  deducted  where  they 
arise.  That  the  profits  and  rents  outside  the 
Custom  House  fence  ought  not  to  be  included  in 
the  receipts,  and  that  the  expenses  of  the  separate 
dock  oompanies  and  the  rent  of  the  Oommercial- 
road  wardiouses  should  be  deducted  from  the 
total  receipts  in  order  to  arrive  at  the  net 
revenue. 


12.  The  respondents  contended  that  the  receipts 
and  expenses  of  the  appellants  in  respect  of  sUl 
warehouses  wherever  situate  and  although  sepa- 
rately assessed  were  to  be  included  in  Uie  total 
receipts  and  expenses  of  the  appellants  in  respect 
of  their  undertakings  in  order  to  arrive  at  the- 
net  receipts  of  the  appellants  for  the  purpose  of 
estimating  the  rateable  value  of  so  much  of  the 
appellants'  undertakings  as  is  situate  in  the 
parish,  and  that  the  rateable  value  of  such  of  the 
warehouses  as  were  separately  assessed  was  to  be 
deducted  from  the  rateable  value  of  the  whole  of 
the  undertakings  in  arriving  at  the  rateable  value 
of  the  portion  in  the  parish,  and  that  in  any 
event,  if  the  receipts  in  respect  of  certain  of  the- 
warehouses  were  to  be  deducted,  all  expenses 
incurred  by  the  appellants  in  respect  of  those 
warehouses  should  also  be  deducted  from  the- 
total  expenses  of  the  appellants  in  respect  of  th«r 
undertajdngs.  The  respondents  fnrttier  con- 
tended that  no  dock  premises  are  complete  as- 
such  unless  cranes  are  placed  so  as  to  travel  upon 
rails  along  the  aides  of  the  dxxjks  comprised  in 
such  premises,  and  that  the  value  of  the  app^- 
lants'  undertaking  was  enhanced  by  reason  of  the 
cranes  thereon  inasmuch  as  no  one  wonld  be 
likely  to  become  tenant  of  dock  premises  which 
were  not  provided  with  cranes  such  as  those 
hereinbefore  described ;  that  iho  hydraulic  cranes 
were  to  be  taken  into  consideration  in  valuing 
the  appellants'  undertakings,  and  that  the  value 
thereof  was  to  be  included  in  ascertaining  the- 
rateable  value  of  the  undertakings. 

13.  The  Court  of  Quarter  Sessions  were  of 
opinion  that  the  aforesaid  contentions  of  the 
appellants  were  correct  except  those  mentioned  in 
par.  11,  and  arrived  at  the  rateable  value  of  the 
appellajits'  premises  in  accordance  therewith,  and 
accordingly  ordered  the  appeal  to  be  allowed,  but 
without  costs,  and  the  gross  value  of  the  portion 
of  the  appellants'  undertakings  in  the  parish  to 
be  assessed  at  59492.  and  the  rateaue  value 
thereof  at  4085Z. 

14.  The  questions  for  the  opinion  of  the  court 
are :  (1)  Wiiether  in  asoertaining  the  rateable 
value  of  so  much  of  the  appellants'  premises  as 
is  the  subject-matter  of  the  above  appeal  the  net 
receipts  derived  from  the  town  warehouses 
occupied  by  the  appellants  in  connection  with 
their  whole  undertaxing,  but  rated  or  capable  of 
being_  rated  separately  bom  the  remainder  of  tibeir 

S remises,  should  be  deducted  from  the  net  receipts 
erived  by  the  appellants  from  their  whole 
undertaking  inclusive  of  such  warehouses  P  (2) 
Whether  the  hydraulic  cranes  upon  the  quays  of 
the  appellants'  docks  are  to  be  treated  as  landlords' 
or  tenants'  fixtures  P  |(3)  Whether  the  entire  net 
revenue  is  to  be  apportioned  according  to  the- 
gross  receipts  of  each  dockP  (4)  If  not,  then 
whether  the  amount  of  tenants'  capital,  mainten- 
ance, renewals,  and  taxes  are  to  be  calculated  in 
each  dock  and  deducted  when  they  arise  P  (5^ 
Whether  the  profits  earned  and  rents  received 
outside  the  Customs  House  fence  are  to  be- 
included  in  the  receipts  P  (6)  Whether  the 
expenses  of  the  separate  dock  oompanies  and  the 
rent  of  the  Commeroial-ioad  warehouses  are  to- 
be  deducted  from  the  reompts  in  order  to  arrive 
at  the  net  revenue  P 

Cripps,  Q.G.  and  B.  Cunningham  Olen  for  th& 
union. — bi  Beg.  v.  Sonthawpum  Dock  Company. 
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(14  Q.  B.  587 ;  15  Jur.  268)  it  was  held  that 
xsranes,  steam  en^nea,  shears,  and  othei  heary 
machinery  attached  to  the  freehold,  and  essential 
to  the  business,  but  capable  of  being  detached  as 
easily  and  with  as  little  injoiy  to  the  freehold  as 
other  fixtures  put  up  for  the  purpose  of  the 
tenants'  trade,  and  usually  valued  as  between 
incomiiu;  and  outgoing  tenants,  were  not  allow- 
able deductions.  Again,  in  Tyne  Boiler  Work* 
Company  t.  Onerteers  of  Longbeaton  (55  L.  T.  Bep. 
:S25;  18  Q.  B.  Dir.  81)  it  was  laid  down  that  in 
estimatiiig  the  rateable  value  of  premises  used  as 
.a  factory,  the  maohinery  and  plant  thereon, 
placed  there  for  the  purpose  of  making  the  pre- 
mises fit  as  a  factory,  were  to  be  tucen  into 
:  account  as  enhancing  the  value,  although  the 
machinerv  and  plant  were  not  physically  attached 
and  remained  personal  property.  Retorts,  pnri- 
•fiers,  en^es,  boilers,  i&c.,  at  gasworks,  although 
.capable  of  being  removed,  were  held  rateaUe 
-in  Beq.  v.  Lee  (13  L.  T.  B«p.  704;  L.  Bep. 
1  Q.  B.  241)  as  tiiey  were  attached  to  the 
'.hereditament  for  its  permanent  improvement. 
'The  rule  appears  in  Laing  v.  Overseers  of 
BUhojoswearmouth  (38  L.  T.  B«p.  781 ;  3  Q.  B. 
'Div.  299)  that  machinery,  although  capable  of 
ibeing  removed,  is  to  be  t«J[en  into  consideration 
in  ascertaining  the  rateable  value  of  premises,  if 
it  is  essential  to  the  business  to  which  the  pre- 
mises are  devoted,  and  is  intended  to  remain 
attached  to  them  so  long  as  they  are  applied  to 
that  purpose.  These  cranes  enhaiice  the  rateable 
(value  of  the  hereditament,  and  are  not  like  loose 
iplant  or  loose  machines.  They  should  be  valued 
.as  part  of  the  premises.  The  last  case  on  the 
.point  was  Gifford  v  Chard  Union  (63  L.  T.  Rep. 
-849),  where  these  former  decisions  were  discussed 
.and  followed. 

Balfowr  Brotone.  Q.O.  {Freeman,  Q.G.,  Boyle, 
•Q.C.,  and  Byde  -with  him)  for  the  docks. — These 
warehouses  are  separate  undertakings,  and  are  so 
.assessed.  They  have  nothing  to  do  with  the 
.receipts,  and  should  not  be  included.  [Eennkdt,  J. 
^The  union  wishes  to  increase  the  value  of  the 
.do<^B  by  the  excess  of  the  profit  of  the  ware- 
houses over  the  rent]  That  is  so,  and  must  be 
wrong.  As  to  the  cranes,  the  description  in  the 
.case  shows  them  to  be  on  the  same  footing  as 
locomotives     or    rolling    stock    of    a    railway. 

S ABLINS,  J. — Is  not  tiie  analogy  a  bad  oneP 
Uing   stock  earns   when   moving,    but   these 
.cranes  only  earn  when  not  moving  and  attached.] 
■The  cranes  here  are  veiy  difleront  to  those  in 
Laing  v.  Overseers  of  Bishoptwearmouth  (sup.),  as 
:  appears  from  the  description  given  on  p.  302. 

2LBNNBDT,  J. — ^In  Mersey  Docks  and  Harbowr 
oard  V.  Overseers  of  Birkenhead  (29  L.  T.  Bep. 
454;  L.  Bep.  8  Q.  B.  445)  cranes  were  held 
vatm.ble.1  That  would  depend  upon  what  kind  of 
cranes  they  were  in  that  case.  These  cranes  do 
not  make  the  place  a  dock.  In  Tyne  Boiler 
Works  Company  v.  Overseers  of  LongbenUm  (55 
L.  T.  Bep.  825 ;  18  Q.  B.  Div.  81)  the  machinery 
made  the  place  what  it  was,  and  the  same  must  be 
said  of  Gifford  v.  Chard  Union  (63  L.  T.  Bep. 
24&).  [Kennedy,  J. — ^Do  you  dispute  the 
analysis  of  Cockbum,  G.J.  in  Beg.  v.  North 
Staffordshire  Bailuiay  Company  (3  L.  T.  Bep. 
.:554;  3  El.  &  EL  392)  where  he  says  at  p.  556: 
"The  second  question  is  whether  the  company 
.are  entitled  to  a  deduction  in  respect  of  the 
.capital  invested  in  the  various  articles  therdn 


specified,  being  things  necessary  fbr  the  carrying 
on  the  buriness  of  the  company.  The  articles  to 
which  such  a  question  may  nave  reference  may  be 
divided  into  three  classes — first,  things  movable, 
such  as  office  and  station  furniture ;  secondly, 
things  so  attached  to  the  freehold  as  to  become 
part  of  it;  and,  thirdly,  things  which,  though 
capable  of  bang  removed,  are  yet  bo  far  attached 
that  it  is  intended  that  they  shall  remain  per- 
manently connected  with  the  railway,  or  the  pur- 
poses connected  'with  it,  as  certain  permanent 
appendages  to  it  and  essential  to  its  working.  It 
is  dear,  in  respect  of  the  first  class  of  articles, 
a  deduction  should  be  allowed;  it  is  equally 
dear  that  no  deduction  should  be  allowed  as 
to  the  second;  as  to  the  third,  the  question  is 
finally  settled  by  tiio  decision  of  the  court  in 
the  case  of  Beg.  v.  SoiMiampton  Docks  (14 
Q.  B.  587).]  'So.  That  lays  down  the  law  as  it 
exists. 

Aug.  10. — Kennedy,  J.  delivered  the  following 
jn^ment  of  the  court : — In  this  case  two  distinct 
panshes  in  the  east  of  London  are  appealing 
against  the  decision  of  the  quarter  sessions  for 
the  county  of  London  on  two  points  decided 
adversely  to  them  upon  the  hearing  of  the 
appeal  to  quarter  sessions  against  the  decision  of 
the  ass'^Bsment  committee  in  regard  to  the  assess- 
ment for  rating  purposes  of  property  of  the 
London  and  India  Docks  Joint  Committee.  The 
London  and  India  Docks  Joint  Committee  raise 
several  points  by  'way  of  cross-appeal.  The  cases 
stated  for  our  decision  in  regard  to  the  two 
parishes  are  identical.  One  of  the  points  raised 
by  the  parishes  is  the  question  of  the  a<«sessment 
of  the  joint  committee  on  191  hydraulic  cranes 
which  are  the  property  of  the  joint  committee, 
and  are  upon  tne  docks  which  form  part  of  the 
undertaking  of  the  joint  committee  'within  the 
rating  area  of  the  parishes.  The  parishes  con- 
tend that  these  cranes  enhance  the  value  of  the 
joint  committee's  undertaking  and  ought  to  be 
taken  into  consideration  in  valuing  that  under- 
taking, and  that  the  value  is  to  be  induded  in 
ascertaining  its  rateable  value.  On  the  other  hand, 
the  joint  committee  contend  that  these  cranes  are 
to  be  treated  as  tenants'  fixtures,  and  the  value  of 
them  to  be  included  in  ascertaining  the  amount  of 
tenants'  capital  necessary  to  carry  on  the  under- 
taking. The  quarter  sessions  have  decided,  as  we 
onderstand,  against  the  parishes  on  this  point. 
The  second  point  raised  by  this  appeal  is  as  to 
the  correctness  of  the  dedsion  <n  the  quarter 
sessions  in  adjudging  that,  for  rating  purposes, 
in  the  parishes,  Gob  net  receipts  derived  by  the 
joint  committee  from  certain  warehouses  described 
in  the  case  as  town  warehouses  and  situated  out- 
side the  I'ateable  area,  should  be  deducted  from 
the  net  leoeipte  derived  by  the  joint  committee 
from  the  whole  undertaking,  inclusive  of  sudi 
warehouses.  It  is  convenient,  I  think,  to  deal 
'with  these  two  points  on  appeal  first  before 
stating  the  points  of  the  cross-appeal.  The 
cranes  in  Question  are  described  in  pars.  8 
and  9  of  the  case  before  us.  [His  Lordship 
read  those  paragraphs,  and  continued:]  The 
law,  as  it  seems  to  us,  governing  the  case  of 
machinery  of  this  description  appears  to  be  laid 
down  by  the  Court  of  Appeal  in  Tyne  Boiler 
Works  Company  v.  Overseers  of  Longbenion  (55 
L.  T.  Bep.  625 ;  18  Q.  B.  Div.  81).  The  effect  of 
the  judgment  in  that  case,  as  appears  from  the 
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report,  ia  that  in  estimating  the  rateable  valne 
of  premises  nsed  as  a  manufaotory,  maohinerj 
and   plant    placed    thereon  for  the  purpose  of 
making  them  fit  as  premises  for  such  a  manufac- 
tory are  to  be  taken  into  acoonnt  as  enhancing  the 
value  of  the  hereditament,  although  such  machi- 
nery and  plant  remain  pergonal  property,  and 
are   not    physically   attauhed    to   the    premises. 
Lord  Esher,  in  his  judgment,  at  p.  9*2,  lays  down 
the  rule  in  these  terms:  "I  believe  the  real  rule 
to  be  that  thin^  which  are  on  the  premises  to  be 
rated,  and  which  are  there  for  the  purpose  of 
making  and  which  make  the  premises  fit  as  pre- 
mises lor  the  particulai'  purpose  for  which  they 
are  nsed  are  to  be  taken  into  account  in  ascer- 
taining the  rateable  value  of  such  premises.     Of 
course,  it  is  not  all  things  on  the  premises,  or 
that  are  nsed  on  the  premises,  which  are  to  be 
taken  into  account;  bnt  things  which  are  there 
for  the  purpose  of  making  and  which  do  make 
them  fit  as  premises  for  the  particular  purpose 
for   which  they  are  used."    On  page  95  Lopes, 
L.J.  states  the  principle  thns  -.  "  i  adopt  the  con- 
cluding words  of  the  judgment  of  Mathew,  J.  in 
the  court  below,  where  he  says  that  the  machi- 
nery ought  to  be  taken  into  account  as  essentially 
necessary  to  the  business  to  which  the  premisee 
are  devoted,  and  manifestiy  intended  to  remain 
connected  with  the  premises  so  long  as  they  are 
used  for  the  same  purposes."    That  which  is  said 
by  the  late  Master  of  the  Bolls  and  by  Lopes, 
Li.J.  with  regard  to  machineiy  in  a  manufactory 
appears    to    me    to    be    equally    applicable    to 
machinery  or  plant  in  such  docks  as  these,  which 
form  part  of  the  undertaking  of  the  joint  com- 
mittee.   It  is,  of  course,  possible  to  have  a  dock  in 
which  ships  are  separately  received,  bnt  tbese  docks 
are  intended  to  be  used,  and  are  used,  not  merely 
for  the  reception  bnt  for  the  unloading  of  ships, 
for  the  effective  and  profitable  performance  of 
which  some  mechanical  appliances,  such  as  these 
cranes  are,   are,   in  the  case  at  least  of  some 
cargoes,  necessaiT.      It  appears  to  us  from  the 
description    which    is   given   in   pars.  8  and  9 
of  the  case  which  I  have  read  that  these  cranes 
are    manifestly  intended    to    remain    connected 
with  the  docks  so  long  as  the  premises  are  used 
aa  docks.    Indeed,  it  is  clear  from  those  para- 
graphs, in  my  judgment,  that  whilst  in  use  the 
cranes  are  actually  attached  to  the  premises  with 
only  a  very  limited  range  of  movement.    They  are 
moved  upon  lines  of  rails  only  for  the  purpose  of 
being  brought  to  the  places  convenient  for  the 
using  of  them,  where  they  are  fixed  when   in 
actual  use.    I  do  not  think  it  can  be  argued,  as 
the  joint  committee  suggest  by  their  counsel, 
that   these   cranes    are    identical    in    character 
for   rating  purposes   with   the  locomotives  of  a 
railway  company,   which   are   in  no  sense  con- 
nected with  any  particular  rateable  area  on  the 
line  of  railway.    We  feel  ourselves  unable  satis- 
factorily to  distinguish   the   character   of  these 
cranes,  in  regard  to  the  subject  of  ratins,  from 
the  character  of   the  portable  engine  and  boiler 
mounted  on  cast  iron  wheels  so  that  it  can  be 
moved  from  place  to  place,  in  Laing  v.  Overseers 
of  BishopsiMarmouth  (37  L.  T.  Rep.  781 ;  3  Q.  B. 
Div.  299),  or  from  the  character  of  "  the  traversing 
crane  weighing  thirty  tons  carried  on  a  pair  of 
wrought  iron  girders  bolted  to  the  iron  columns 
supporting  the  roof,"  mentioned  in  p.  302  of  the 
same  case,  and  apparently  held  by  the  court  to  be 


properly  included  as  part  of  that  which  enhances 
the   value   of   the    hereditament.    The   question 
which  is  marked  2,  and  is  set  forth  for  our  judg- 
ment in  the  two  cases  in  regard  to  these  cranes,  is 
not,  we  may  add,  correctly  put,   because,  as  is 
stated  by  the  court  in  the  case  I  have  just  cited, 
referring  to  the  earlier  case  of  Beg.  v.    Quest 
{5  A.  &  £.  951),  the  treatment  of  machinery  for 
rating  purposes   does  not  depend  upon  the  con- 
sideration whether  on  the  expiration  of  the  lease 
the  machinery  will  belong  to  the  landlord  or  to 
the  tenant;    but  understanding  as   we  do  that 
question  to  mean,  Are  these  cranes  to  be  included 
as  enhancing  the  rateable  value  of  the  joint  com- 
mittee's undertaking  or  as  tonante'  fixtures,  the 
value  of  which  should  be  included  as  part  of  the 
tenants'   capital  in  fitting  up  and  working  this 
place  P  we  are  of  opinion,  in  answer  to  that  ques- 
tion, that  they  must  be  treated  as  landlords'  and 
not  as  tenante'   fixtures.     With   regard    to  the 
second  point  raised  by  the  appellant  parishes — 
namely,  the    treatment  of  the  receipts  derived 
from  the  town  warehouses,  the  circumstances  of 
which  are  set  forth  in  pars.  4,  5,  and  6  of  the  case 
— we  have  come  to  the  conclusion  that  the  view  of 
the  quitrter  sessions  as  expressed  in  par.  13  of 
each    case  was  right,  and  tlmt  question  No.  1 
ought  to  be  answered  in  the  affirmative.    The 
town  warehouses  are  wholly  outside  the  rating 
areas    of    these    parishes.    They  are  separately 
assessable  and,  in  fact,  are  separately  assessed  in 
the    parishes    in    which    they    are    respectively 
situated.    They  do  not  locally  adjoin  the  property 
of  the  joint  committee  in  the  parishes.    They  are 
used  in  part  for  goods  which  have  never  passed 
through  the  docks.    The  only  case  in  which  thwe 
is  any  sort  of  connection,  as  we  understand  the 
facte,  between  the  docks  and  any  of  the  town 
warehouses  is  in  the  case  of  the  Gommercial-road 
warehouse,  to  which  it  appears  some  g^ds  from 
the  docks  are   brought,   not  by  the  joint  com- 
mittee, but  by  the  London,  Tilbn^,  and  Southend 
Railway  Company  over  a  line  of  railway  which 
belongs  to  and  is  worked  by  the  nulway  company. 
It  appears  to  us  that  the  decision  of  the  quarter 
sessions  is  rieht,  and  ought  to  be  upheld.    We 
now  come  to  the  consideration  of  Nos.  3,  4, 5,  and 
6,  all  of  which  are  intended  to  rfuse  pointe  of 
cross-appeal.     We    cannot    but    wish    that  the 
facte    deemed    relevant    to    the    issues    which 
the    answers    to    those    questions  are    intended 
to    settie     had    been    steted    in    the    case    in 
a   fuller    and    more    instructive    manner.     The 
meagreness  of  the  information  relating  to  them 
has   involved   some    obscurity    as  to  the  exact 
point  and   bearing  of    the    questions  which  the 
court  is  asked  to  decide,  and  some  difference  in 
the  opinion  of  the  learned  counsel  who   argued 
the  case,  and  whose  assistence  we  had,  in  regard 
to  the  two  questions  Nos.  3  and  4,  and  as  to  the 
contentions  which  those  two  qestions  are  intended 
to  represent.    With  regard  to  questions  Nos.  3 
and  4  we  are  asked  to  say  "  whether  the  entire  net 
revenue  is  to  be  apportioned   according  to  the 
gross  receipts  of  each  dock  " ;  and,  "  if  not,  then 
whether  the  amount  of  tenants'  capital,  mainten- 
ance, renewal,  and  taxes    are  to  be  calculated 
in  each  dock,   and  deducted  when  they  arise." 
It  was  agreed,  as  we  understood,  by  ooonsel  on 
both  sides,  that  by  the  expression  "each  dock" 
was  meant  in  both  questions  the  dock  property 
in  each  parish ;  but  some  discussion  arose  as  to  the 
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meaning  of  the  words  "  net  revenue  "  in  question 
No.  3.  In  the  resolt,  as  we  understood  it,  upon 
the  learned  ooonsel  for  the  joint  committee  say- 
ing that  his  clients  were  qmte  willing  that  "  net 
rerenne  "  shonld  be  understood  and  taken  for  the 
pnrposes  of  this  case  to  mean  the  net  revenue  as 
apportioned  bjr  the  governing  Act  of  Parliament, 
irtuch  is  the  London  and  St.  Katharine's  and  the 
East  and  West  India  Docks  Act,  s.  42,  it  was 
agreed  between  the  parties  that  the  third  ques- 
tion shonld  be  answered  in  the  affirmative. 
This  being  so,  it  is  apparently  by  the  alternative 
form  of  the  qoestion  intended  that  the  court 
shonld  not  be  asked  to  answer  No.  4,  and  it 
becomes  unnecessary  to  do  so.  I  will  tiierefore 
only  point  out  that  in  my  view,  if  it  were  practical 
in  tfaie  present  case  to  apply  it,  the  principle 
stated  in  No.  4 — that  is,  the  parochial  principle 
— appean  on  the  authority  of  the  BevleoaUa 
Unum  V.  HvU  Dock  Company  at  Eingston-npon- 
Hnll  (71  L.  T.  Bep.  642 ;  (1895)  A.  G.  136)  to  be 
the  proper  principle.  It  may  be  that  in  the 
present  case,  which  is  no  doubt  in  some  respects 
var^  peculiar,  as  in  the  case  of  the  docks  system 
which  the  Gourt  of'  Queen's  Bench  had  to  con- 
sider in  Beg.  v.  HtM  Dock  Company  (18  (j.  B. 
325),  there  would  be  so  much  praoncaf  difficulty  in 
applying  this  at  aU,  or  in  applying  it  at  any  rate 
without  working  injustice,  as  Mr.  Glen  seemed 
to  BUKgest  might  be  worked  here,  that  it  cannot 
rightly  be  adhered  to.  Upon  the  face  of  these 
qmetions  I  do  not  see  why  an  affirmative  answer 
to  question  No.  4  might  not  have  stood  with  the 
affirmative  answer  to  No.  3 ;  but,  as  the  case  is 
stated,  we  are  not,  I  think,  at  liberty  so  to  treat 
the  relation  of  each  sJtomative  question.  Ques- 
tion No.  5  asks  us  "  whether  the  profits  earned  and 
rents  received  outside  the  Customs  House  fence 
are  to  be  included  in  the  receipts  of  the 
undertaking."  We  may  possibly,  though  I 
do  not  thi^  so,  have  overlooked  it,  but  I  cannot 
find  in  the  statement  of  facts  in  the  case  any 
information  as  to  the  position  of  the  Customs 
Honse  fence,  and  the  court  is  not,  I  think, 
plaoed  in  a  position  to  answer  this  question 
except  in  a  hypothetical  manner.  If  t>y  the 
expression  "  outside  the  Customs  House  nmoe  " 
is  meant  profits  earned  and  rents  received  in 
respect  of  property  situated  outside  the  rating 
area  with  which  these  parishes  are  concerned 
distant  from  the  docks  and  separately  rateable 
and  rated  in  other  rating  districts,  we  ought,  in 
my  view,  to  answer  the  question  in  accordance 
with  the  principle  of  our  decision  with  regard  to 
the  town  warehouses  on  the  earlier  question,  and 
say  that  such  profits  and  rents  are  not  to  be 
included.  If,  on  the  other  hand,  the  property 
from  which  these  rents  andprofits  arise,  though 
Iving  outside  the  Customs  House  fence,  is  witlun 
the  real  area  or  ambit  of  these  two  parishee,  or, 
although  lying  outside  that  ambit,  if  it  forms 
part  en  the  dock  undertaking  and  is  so  closely 
connected  therewith  that  the  docks  and  property 
from  which  these  rents  and  profits  arise  form,  as 
it  were,  part  of  one  entire  undertaking,  which  is  a 
question  of  fact,  this  question,  in  my  judgment, 
shonld beansweredin  the  affirmative.  The  property 
described  by  Mr.  Balfour  Browne  as  intmded  to 
be  referred  to  in  this  question  and  described  by 
him  as  a  bit  of  nulway  miles  away,  which  the 
joint  committee  let  to  the  Tilbury  and  Southend 
Railway,  seems  rather  to  bring  the  case  within 


the  first  brandi  of  the  hypothesis.  The  last 
qnestioB  is  No.  6,  and  this,  in  my  judg- 
ment, shonld  be  answered  in  the  negative.  It 
refers  to  the  rent  of  the  Commercial,  road  wsie- 
houses,  which,  under  sect.  47  of  the  Act  of  Parlia- 
ment, is  to  be  paid  by  the  East  and  West  India 
Docks  Company  alone,  and  as  we  understand 
from  counsel  in  the  case,  for  there  is  no  informa- 
tion that  we  can  find  in  the  case  itself,  applies  to 
superannuation  allowances  paid  separateW  by  the 
dock  oompanies  who  were  amalgamated  by  the 
Act  to  old  servants  under  agreements  made  prior 
to  the  amalgamation.  With  regard  to  the  ques- 
tion of  the  Commeroial-road  warehouses,  ^niidi 
form  one  of  the  town  warehouses  which  have  been 
already  dealt  with  in  the  earlier  part  of  this  case 
on  another  point,  I  see  no  reason  for  inolndimgsa 
allowance  for  those  in  respect  of  the  burden 
which  the  paying  of  the  rent  lays  upon  one  of 
the  amalgamaled  oompanies.  1  have  already 
held  that  the  town  warehouses  in  respect  of  net 
receipts  ousht  not  to  be  included  in  geUang  at  Vb» 
rateable  value  of  Mbe  joint  committee's  property 
within  those  parishes,  and  I  see  no  reason  to 
allow  the  rent  as  a  deduction  from  the  receipts  as 
an  expense  in  one  of  the  oompanies  which  wer& 
amalgamated  in  order  to  form  the  joint  com- 
mittee. With  regud  to  the  superannuation 
allowances,  I  think  that  Mr.  Glen  nghtiy  argued 
that  superannuation  allowances  which  were  a^:eed 
upon  oef ore  the  passing  of  the  Act  for  the  con- 
stitution of  the  joint  committee  ought  not  to  be 
taken  into  consideration  when  tiie  thing  to  be 
calculated  is  the  amount  of  the  expenses  of 
carrying  on  the  undertaking  at  tiie  present  time. 
The  learned  counsel  for  the  joint  committee  npon 
this  sixth  question,  and  in  r^erenoe  to  his  clients' 
claim  for  a  deduction  in  respect  of  the  rent  of 
the  Commercial  -  i-oad  warehouses,  referred  to 
AUrincham  Union  v.  Cheshire  Lines  Committee 
(16  Q.  B.  Div.  597;  60  J.  P.  86).  I  do  not  think 
that  that  decision  has  a  real  bearing  upon  the 
present  case.  There,  by  reason  of  an  agreement 
between  the  two  railway  oompanies  which  received 
statutorr  sanction  by  embodiment  in  a  private 
Act  of  Parliament,  uie  hereditament  to  be  rated 
was,  to  quote  the  language  of  Lord  Esher  (p.  602), 
"  struck  with  sterility  oy  the  Act  beyond  the 
value  of  2600Z.,"  and  the  question  was  whether 
that  hereditament  could  be  rated  for  more  than 
the  amount  of  2500Z.  Here  there  is  a  peculiar 
burden,  no  doubt,  npon  the  separate  dock  com- 
pany contained  in  the  enactment,  but  it  is  not  a 
burden  upon  the  joint  committee  whose  property 
is  in  question.  The  case  must  thwSora  lie 
remittea  to  the  quarter  sessions.  I  have  been 
desired  to  say  by  my  brotiier  Darling  that  he 
concurs  in  tbis  judgment. 

Jr»dgtMnt  aecordingU/. 
Solicitors :  E.  J.  Marsh ;  ZVmer,  Son,  and  FoJey. 
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COURT   OF   APPEAL. 

July  12, 18,  and  16. 

(Before  Lord  Ai.vkbstoite,  H.B.,  Rigbt  and 

Collins,  L. JJ.) 

Easlb  v.  Kikqscote.  (a) 

APPEAI.  PBOU  THE  CHANCBBT  DIVISION. 
Su^mnd  and  wife — Fraudulent  miarepreeeniation 
by  vaife — Wif^t  tort* — JAahQiii^  of  Ivuthamd — 
Married  Women's  Property  Act  1882  (45  <£  46 
Viet.  c.  75),  a.  1,  tub-e.  2 ;  ss.  13,  14,  15. 
In  July  1898  the  defendant  0.  K.,  a  married 
woman,  requested  the  plaintiff  to  join  her  in  the 
purchase  of  some  shares,  ana  for  that  purpose  to 
raise  20002.  to  pay  for  the  same,  one  half  of  the 
shares  to  be  the  plaintiff's  and  the  other  half  to 
belong  to  the  defendant  G.  K.,  and  represented 
that  she  would  by  such  investment  be  able  in 
three  months  to  repay  to  the  plaintiff  a  sum,  of 
53002.  which  she  then  owed  her.  The  plaintiff 
thereupon  consented  to  raise  the  20002.  when  the 
shares  had  been  purchased.  Subsequently  the 
defendant  O.  K.  represented  to  the  plaintiff  that 
she  had  bought  the  shares,  and  the  ptaintiff, 
relying  on  this  representation,  signed  two  pro- 
missory notes  for  10002.  each,  which  were  dis- 
counted and  the  proceeds  paid  to  the  defendant 
G.  K.,  and  on  the  notes  becoming  due  the  plain- 
tiff paii' Vie  same.  The  defendant  G.  K.  never 
infaetpureheued  any  shares.  In  an  action  for 
damage*  by  the  plaintiff  ctgaintt  G.  K.  and  her 
hmband: 
Held,  that  the  hu*band  vm*  liable  in  damages  for 
hi*  wife's  tort,  the  contract  haieing  been  effected 
prior  to  and  independently  of  the  fraud,  and  the 
fraud  not  hoeing  been  the  m«CMM  of  effecting  the 
etmtraet. 
Liverpool  Adelphi  Loan  Aseociation  v.  Fairhurst 

(9Ex.4a2i)foUou)ed. 
Decision  of  Byrne,  J.  (81  L.  T.  Bep.  77b;  (1900) 

1  Ch.  208)  affirmed. 
The  Married  Women's  Property  Act  1882  has  not 
aboli*hed  (A«  common  law  liability  of  the 
husband  for  a  tort  committed  by  his  wife  during 
coverture,  and  a  party  injured  by  sufih  tort  may 
properly  join  the  h^uband  as  dtfendant  in  an 
aelton  against  the  wife  founded  on  it. 
Seroka  v.  Eattenbnrg  (54   L.  T.  Bep.  649;  17 

Q.  B.  Div.  177)  opjmwed. 
This  was  an  appeal  by  the  husband  from  a  deci- 
sion of  Byrne,  J.,  reoorted  81  L.  T.  Rep.  775, 
where  the  facts  are  f oOy  stated. 

Latham,  Q.C.,  K  J.  Elgood,  and  Biuart  Bankey 
for  the  appellant. — Thonsh  this  contract  was 
entered  into  prior  to  the  rrand,  the  fraud  was  a 
part  of  the  same  transaction,  and  bnt  for  the 
contract  wonld  not  have  been  committed  ;  and  a 
husband  is  not  liable  for  his  wife's  tort  which 
is  directly  connected  with  a  contract  of  the  wife, 
and  is  tiie  means  of  effecting  it  and  parcel  of  the 
same  transaction : 

Jtiverpool  Addphi  Loan  Association  t.   Fairhurtt 

9  Ex.  422 ; 
Wright  t.  Leonard,  5  L.  T.  Bep.  110 ;  II  C.  B.  N.  S. 
358. 

<a)B«iiortedby.W.C.  Bus,  £*).,  BurintOMtt-Law, 

Y«L  Lxrnn.,  ai42. 


Here  it  was  by  means  of  the  misrepresentation 
that  the  wife  effected  the  conti-act.  The  fraud 
induced  the  contract.  But  a  husband's  liability 
forthe  torts  ot  his  wife  has  been  abolished  by  the 
Married  Women's  Property  Act  1882.  The 
dedsion  of  the  Divisional  Court  in  Seroka  v. 
Kattenb»rg  (54  L.  T.  Rep.  649;  17  Q.  B.  Div. 
177)  to  the  contrary  is  wrong  and  should  be  over- 
ruled. A  married  woman  was  always  capable  of 
committing  such  a  tort  as  this,  but  by  tne  rules 
of  the  old  law  she  could  not  be  sued  alone  and 
her  husband  must  be  joined,  as  his  property  was 
liable.  But  if  the  wife  died  during  the  existence 
of  the  action  it  was  stopped  against  the  husband. 
Now,  by  sect.  1,  sub- sect  2,  of  the  Married 
Women  s  Property  Act  1882  a  married  woman  is 
capable  of  being  sued  in  contract  or  in  tort  in  all 
respects  as  if  she  were  a  feme  sole,  "  and  her 
husband  need  not  be  joined  with  her  as  plaintiff 
or  defendant."  The  result  is  that  he  cannot  be 
sued  in  such  a  case.  By  sects.  14  and  15  his 
liability  is  limited  to  the  wife's  ante-nuptial  debta 
and  liabilities  contracted  before  marriage,  and  to 
the  extent  of  any  of  her  property  acquired  by 
him: 

Bacon's  Abridtrement  "  Baion  and  Fame  "  G.  L. ; 

CapA  V.  Powell,  11  L.  T.  Bep.  421  ;  17  C.  B.  K.  S.. 
743; 

Waittford  v.  Heyl,  38  L.  T.  Bep.  155 ;  L.  Bep.  2a 
Eq.  321,  324; 

WelAon  v.  ITtrMloto,  51  L.  T.  Bep.  643 ;  13  Q.  B. 
piv.  784. 
Levett,  Q.G.  and  W.  Baker  for  the  respondent. 
— The  vnfe  is  merged  in  the  husband,  and  they 
are  treated  as  one  person  for  the  purpose  of  all 
torts  committed  by  the  wife  during  the  coverture. 
This  is  a  case  in  which  the  husband  is  liable : 

Liverpool  Adel/phi  Loan  Auodation  r.  Fairhur$t 
(ubt  (up.) ; 

Wright  v.  Leonard  (uii  tup.)  ; 

Barnard  v.  Haggis,  8  L.  T.  Bap.  320;  14  C.  B. 
N.  S.  45 ; 

Bnllen  and  Leake  on  Pleadings,  3rd  edit.,  p.  339. 

The  liability  of  the  husband  for  his  wife's  wrong- 
ful acts  lias  not  been  removed  by  the  MarricKl 
Women's  Property  Act  1882,  s.  1,  sub-s.  2.  If  it 
was  intended  to  make  such  an  important  altera- 
tion in  the  law  it  would  have  been  done  by  express 
words.  A  husband  is  only  relieved  from  liability 
for  the  wrongful  acts  committed  by  his  wiie 
before  marriage : 

Married  Women's  Property  Aot  1882,  ss.  13,  14> 
15; 

Butler  V.  Butler,  54  L.  T.  Bep.  591 ;  14  Q.  B.  Div. 
831,  835 ; 

Be  Jupp ;  Jupp  v.  Buelniiell,  59  L.  T.  Bep.  129 : 
39  Ch.  Div.  148 ; 

Beroka  v.  Kdtlenburg  (ubi  sup.). 

Latham,  Q.C.  in  reply. 

Lord  AxvBBSTONE,  M.R. — This  is  an  appeal 
from  Byrne,  J.  The  facts  are  very  simple.  [His 
Lordship  then  stated  them  shortly,  and  con- 
tinued:! The  question  is  whether  that  trans- 
action is  sudi  that  no  action  could  have  been 
brought  against  the  husband  before  the  Married 
Women's  Property  Act,  or  now,  because  the 
fraudulent  representation  was  so  connected  with 
the  contract  tnat  the  action  would  not  lie  against 
tiie  husband  upon  the  ground  that  there  had 
been  an  attempt  to  turn  a  contract  into  a  tort. 
Byrne,  J.  considered  that  the  law  according  to 
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tbA  anthoritiee'  to  which  h«  referred  "miiBt  be 
limited  to  cases  "  (I  am  quoting'  the  language  of 
Byrne,  J.)  "  in  which  the  f  rand  is  not  only  ditvotly 
connected  with  the  contract  and  parcel  of  the 
same  transaction,  bat  is  also  the  means  of  efFect- 
ii^  (in  the  sense  of  obtaining)  the  contract."  In 
my  judgment  Byrne,  J.  rightly  laid  down  the 
pnnoiple  of  the  law,  and  has  properly  applied  it  to 
the  facts  of  this  case.  No  doubt  the  line  may,  at 
-times,  be  difficult  to  draw,  and  it  is  easy  to  see 
-^^t  on  many  occasions  the  fraudulent  repre- 
sentation may  be  such  that  it  could  easily  be 
-ttuned  into  an  action  ander  an  implied  warrantv, 
bat  in  this  case  I  think  the  distinction  is  correctly 
pointed  out  by  Byrne,  J.  in  his  judgment,  that 
Acre  there  was  an  existing  contract  wisBJMnristed 
between  Mm.  Earle  and  Mrs.  Eingsoote,  and  that 
superrening  upon  that  there  was  a  transaction 
whereby,  by  a  fraudulent  and  false  mpresentatioD, 
Mrs.  Earle  was  induced  to  part  with  2000{.  I 
think  it  would  be  narrowing  the  law  too  mnoh  it 
we-  were  to  hold  that  the  husband  was  not  liable 
in  snoh  a  case  The  appellant's  counsel  criticised 
such  lanenage  as  "  iaducii^  the  contract,"  but  I 
think  when  the  authorities  are  looked  at  that 
principle  has  been  laid  down  for  practically  fifty 
years.  The  language  of  the  judgment  in  Liver- 
jpocl  Adelphi  tioan  Auociation  t.  FairKurat 
(9  Ex.  429)  was  "  when  the  fraud  is  directly  con- 
nected with  the  contract  with  the  wife,  and  is  the 
means  of  effecting  it,  and  parcel  of  the  same 
-transaction,  the  wife  cannot  be  i-esponsible," 
and  when  that  case  came  to  be  coBsidered 
in  Wright  v.  Leonard  Willee,  J.  (who  was  one 
of  the  counsel  in  Liverpool  Adelphi  Lean 
Aitoeiaiion  v.  Fairhvrit)  practically  reaffirmed 
the  same  view  of  the  law.  I  come  to  the 
conclusion  in  Ahis  case  that  the  representation 
was  not  the  inducement  of  the  contract,  it  was 
not  the  means  of  the  effecting  of  the  contract, 
and  it  must  be  regarded  as  an  independent  repre- 
-sentation  in  respect  of  which  the  husband  would 
he  liable  befoie  the  Married  Woman's  Property 
Act.  It  was  then  contended  by  counsel  for  the 
-appellant  that  all  this  law  is  swept  away  by  the 
Muried  Women's  Property  Act  1882,  and  that 
now  a  husbiind  is  not  liable  in  respect  of  the 
wife's  torts  committed  after  the  marriage  -  or 
before.  He  did  not  dispute  that  the  case  of 
Seroka  v.  Kattenburg  {ubi  <up.)  is  an  authority 
against  his  contention,  but  he  asks  us  to  over- 
rule it.  Speakiug  for  myself,  I  think  not 
only  is  the  judgment  quite  right,  but  I  should 
•«ome  to  thtt  same  conclusion  if  there  had 
been  no  authority  to  guide  us.  The  2nd 
.sub-section  of  sect.  1  of.  the  Married  Women's 
Property  Act  1882  uses  the  expression  that  the 
husband  "  need  not  be  joined  either  as  plaintiff  or 
defendant "  The  reason  for  those  words  is  to  my 
mind  fully  obrious.  Tnat  was  an  enactment 
which  altered  tbn  law  by  making  a  married  woman 
able  to  sue,  and  c-ipable  of  being  sued,  as  if  she 
were  a  feme  sole,  and  accordingly  the  words  "need 
not  be  joined  "  were  to  get  rid  of  the  old  obliga- 
tion to  join  the  husband  in  those  cases.  But  it 
was  contended  thnt  it  is  involved  in  that,  that 
the  husband  shall  not  be  joined ;  but  the  conse- 
quence of  that  vie<v  of  the  law  would  be'so  serious 
that  nothing  but  express  words  would  be  sufficient 
to  take  away  the  busb  nd's  liability.  I  do  not 
think  it  is  necessary  to  consider  -whether  the 
foundation  of  the  rule  which  made  the  husband 


liable  is  to  be  found  in  the  principle  enunciated 
by  oounael  for.  the  respondent,  to  which  I  should 
not  be  disposed  altogether  to  assent — ^namely, 
that  for  all  purposes  the  husband  and  wife  are 
to  be  treated  as  one  person ;  or  in  the  principle 
enunciated  by  counsel  fw  the  appellant,  that  it  is 
a  question  of  procedure  and  for  the  purpose  of 
uniformly.  At  any  rate  in  the  year  1882  it  had 
been  established  for  many  years  that  if  the  wife 
had  a  separate  estate  or  not,  an  action  lay  against 
the  husband  daring  his  lifetime  for  his  wife's 
tort,  and  the  result  was  tliat  there  was  that 
practical  remedy,  whether  those  torts  were  com- 
mitted befure  or  after  the  marriage.  Sects.  14 
and  15  of  the  Married  Women's  Property  Act 
1882,  as  Smith,  L.J.  pointed  out  in  Seroka  v. 
Kattenburg  (ubi  sup.),  expressly  deal  with  torto 
before  marriage,  and  limit  the  liability  of  the 
husband  in  tluit  case  as  well  as  others  to  the 
esteto  which  came  to  him  bT  virtue  of  the 
marriage.  I  tiiink  it  would  be  a  very  strong 
thing  to  sa;^,  there  being  no  langua^  in  the 
section  or  in  the  statute  dealing  with  torts 
after  the  marriage,  that  under  the  «rords  "  need 
not  be  joined  "  in  sub-sect.  2  of  sect,  l  of  the  Act 
the  liability  of  the  husband  was  taken  away.  I 
think  Seroka  r.  Kattenbt*rg  (ubi  tup.)  is  good  law, 
and  for  that  reason  I  think  the  point  nused  on 
the  Married  Wuman's  Property  Act  in  this  case 
does  not  avail  the  appellant,  and  that  this  appeal 
shonld  be  dismissed. 

BiaBT,  L.J. — I  am  of  the  same  opinion.  The 
representation  actually  made  by  the  wife  in  tiiis 
case  was  a  false  representetion,  and  to  my  mind 
it  did  not  induce  auy  contract  at  alL  It  only 
induced  the  plaintiff  to  suppose  that  the  occa> 
sion  on  which  the  contract  would  involve  her 
sending  money  had  arrived,  although  it  had  not. 
Therefore  on  that  ground  I  think  the  learned 
judge  was  right  in  saying  that  this  would  not 
fait  within  those  cases  wnere  a  representation 
induced  a  contract,  and  in  fa.ct  the  contract  is 
founded  on  the  misrepresentation.  As  to  the 
construction  of  the  Married  Women's  Property 
Act  1882,  I  have  had  considerable  doubts,  not  for* 
the  first  time  now,  but  over  and  over  again,  and 
I  do  not  think  that  if  I  were  to  consider  it  ever 
so  long  I  should  come  to  a  perfectiy  clear  con- 
clusion as  to  what  was  meant.  I  think  it  safer, 
therefore,  to  say  that  I  cannot  find  the  very 
words  which  would  release  a  husband  from  a 
liability  which  at  common  law  he  was  subject  to ; 
and  therefore  I  think,  as  the  lesser  of  the  two 
difficulties,  it  is  better  to  say  it  was  not  intended 
that  he  shonld  be  released.  To  say  that  the  Act 
provided  in  sect.  1,  sub-sect.  2,  that  the  husband 
should  not  be  joined  is  not  accurate ;  he  need  not 
be  joined  in  those  ca^es  in  which  people  choose  to 
avail  themselves  of  the  new  right  of  proceeding 
against  the  wife  in  order  that  they  may  get  satis- 
faution  out  of  her  settled  property,  but  the  fact 
that  it  is  so  provided  does  not,  I  think,  authorise 
us  to  say  that  it  was  intended  to  apply  generally. 

UoLLtiTB,  L.J. — I  am  of  the  same  opinion  on 
both  pointe.  I  think  Byrne,  J.  has  oorrecUy 
applied  the  law  as  laid  down  in  the  Liverpool 
Adelphi  Loan  Company  v.  Fairhunt  (ubi  tup.)  on 
the  one  hand,  and  Wright  v.  Leonard  (ubi  tup.)  an 
the  other.  Those  two  cases,  it  seems  to  me, 
exactly  define  the  distinction  which  Byrne,  J. 
has  made  the  groand  of  his  decision  in  this  case. 
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The  general  mle  of  law  appears  to  be  clear  and 
unqueeiaoned  that  a  hatiband  is  liable  for  his  wife's 
fraad,  as  well  as  other  torts,  committed  during 
the  marriage.  I  need  not  deal  with  antecedent 
torts.  That  being  so,  a  qaali&cation  was  pat  on 
that  mle  so  far  as  regards  frand,  and  it  would 
apply  also  to  other  torts  but  for  the  difficulty  of 
introdocing  the  element  I  am  about  to  deal  with. 
It  was  stated  that  where  yon  cannot  separate  the 
frand  in  respect  of  which  yon  are  suing  from  the 
ccmtract,  yoa  cannot,  by  framing  your  statement 
of  claim  in  the  shape  of  tort,  turn  that  which  in 
its  main  features  is  esaentially  contract  into 
tort,  80  as  to  let  in  the  liability  of  the  hus- 
band where  the  two  are  inextricably  mixed 
together.  Yon  can  only  treat  it  in  point 
of  law  aa  a  contract,  and  not  as  a  tort. 
But  that  principle  certainlv  could  not  and  onght 
not  to  apply  where  the  real  anbstance  and  gist  of 
the  matter  is  in  fact  a  tort,  and  would  naturally 
and  properly  be  ezprdssed  as  a  tort,  though  by 
ingenuity  yon  might  frame  it  into  a  statement  of 
a  contract  which  in  point  of  fact  never  really 
existed,  but  was  an  academical  statement  by  an 
ingenions  pleader  which  might  possibly  corer  the 
circumstances  of  the  case.  Now,  the  two  oases  I 
have  referred  to  afford  very  good  illustrations  of 
tbe  dividing  Une.  Yoa  have  in  the  first  case  a 
csontract  entered  into  upon  a  false  and  fraudulent 
representation,  but  there  there  was  no  question 
about  it  that  the  fraudulent  representation  was, 
or  at  all  events  was  treated  by  the  court  as  being, 
the  basis  of  the  contract ;  and,  being  th«  basis  of 
the  contract,  they  held  that  the  remedy  was  in 
contract  and  not  in  tort.  In  that  case  it  meant 
that  there  was  no  remedy  at  all  against  the 
husband.  Then  comes  the  case  of  Wright  v. 
Zreonard  (ubi  sup.),  in  which  the  judges  were  of 
different  opinions.  Two  judges  thought  the  case 
was  covered  by  the  preceding  case,  and  that  there 
a  .  false  representation  was  the  basis  of  the  con- 
tract and  was  directly  connected  with  it  within 
the  principle  of  the  earlier  case,  and  was  the 
means  of  effecting  it.  The  other  two  judges 
pointed  out  that  taking  the  declaration,  as  it 
was  then  called,  and  leadinit  it  fairly,  it  did  not 
dLsclose  a  contract  at  all  between  the  wife  who 
made  the  representation  and  the  would-be  dis- 
oounter  who  acted  upon  it.  The  person  who  was 
aaked  to  discount  a  bill  purporting  to  be  accepted 
by  the  lady's  husband  asked  the  lady  whether 
the  signature  was  than  of  her  husband.  She  said 
it  was.  They  regarded  that,  rightly  or  wrongly, 
in  the  circumstaiioes  of  that  case  as  a  fraud  not 
indncing  the  contract,  but  as  separate  and  coming 
in  after  the  contract  and  separable  from  it.  They 
guarded  themselves  by  saying  that  if  it  should 
turn  oat  when  the  case  came  to  be  tried  that 
there  was  really  a  contract  based  upon  fraudulent 
misrepresentation,  that  then,  and  not  till  then,  it 
would  come  within  the  former  case.  Now,  we 
come  to  the  case  before  us,  which  is  beyond  all 
question  on  the  other  side  of  tbe  dividiog  line 
which  those  judges  laid  down  in  the  case  which 
they  differed  on.  There  was  room  for  consider- 
able doubt  as  to  which  side  of  the  line  that  case 
came,  but  in  this  it  seems  to  me  there  can  be  no 
doabt.  As  has  been  pointed  out  by  my  brother 
Rigby,  here  a  contract  bad  been  unquestionably 
made  between  these  two  ladies.  That  contract 
enabraoed  certain  obligations  on  the  one  side  and 
<Mi  the  other  and  existed  entirely  independently 


of  the  fraud ;  the  fraud  had  nothing  to  do  with 
inducing  the  parties  to  enter  into  the  contract. 
When  the  time  arrived  when  in  certain  events  an 
obligation  would  fall  on  one  of  the  parties,  the 
defendant,  by  a  false  and  fraudulent  representa- 
tion that  that  event  had  happened,  made  it  appear 
that  the  time  when  under  the  contract  the  plain- 
tiff was  to  pay  the  money  had  arrived.  AU  that 
the  contract  did  in  this  case  was  to  affcd  a  con- 
venient opportunity  to  the  defendant  to  commit  a 
fraud  if  she  were  so  minded.  It  had  no  other 
relation  to  the  fraud.  The  fraud  might  have 
been  committed  absolutely  independently  of 
that,  and  therefore  it  seems  to  me  in  this 
case  the  fraud  is  distinctly  separated  fronv 
the  contract,  and  in  no  case  can  it  be  said  to  be 
the  means  of  effecting  it.  If  you  try  to  show 
that  fraud  in  this  ca<e  was  part  and  parcel  of  the- 
contract  and  the  means  of  effecting  it,  yuu  must 
leave  out  all  the  original  arrangements  between 
the  parties  that  formed  the  only  contract  that  was 
madia  between  them.  You  must  leave  that  quite 
out  of  the  disonssion,  and  begin  your  considera- 
tion at  the  date  when  the  defendant  wrote  stating 
as  a  fact  that  she  had  bought  shares  which  in 
fact  she  had  not  bought.  If  you  are  going  to 
tarn  a  statement  false  in  fact,  followed  by  actions 
on  the  part  of  the  plaintiff,  into  contract,  I  am 
unable  to  see,  and  the  learned  counsel  were  nnable- 
to  suggest  to  me,  any  form  of  fraud  or  fraudulent 
misstatement  of  facts,  followed  by  action  on  the- 
part  of  the  person  to  whom  they  wero  made,  that 
might  not  to  some  extent,  as  in  the  iustance  before 
us,  be  shaped  la  the  form  oE  contract.  If  that 
were  so,  the  effect  would  be  to  simply  wipe  ont 
fraud  as  one  of  the  torts  for  which  ihe  husband 
would  be  liable  if  the  wife  committed  it.  That 
seems  to  me  impossible  having  regard  to  ^e 
great  strength  of  the  authorities  from  very  eirly 
times  which  have  laid  down  that  ths  husband  is 
liable  for  fraud  as  well  as  other  torts  of  the  wife. 
It  seems  to  me  that  the  only  pi-inciple  which  can 
be  found  in  relation  to  fraud  and  contract  is  the 
principle  which  was  laid  dowa  in  the  Liverpool 
case,  which  is  the  prinuiple  which  has  been  acted 
upon  by  Byrne,  J.  —  namely,  that  "when  the 
fraud  is  directly  connected  wiih  the  contract 
with  the  wife,  aod  is  the  means  of  effecting  it 
and  is  parcel  of  the  same  transaction,  the  wife- 
cannot  be  responsible,  and  the  husband  be  sued 
for  it  together  with  the  wife."  That  principle- 
seems  to  me  to  be  the  right  principle,  and  that 
principle  does  not  cover  the  case  before  us- 
Therefore  I  think  that  Byrne,  J.  was  perfectly 
right  on  that  point.  Now,  on  the  other  point — thfr 
Married  Womec's  Property  Act — it  seems  to  me 
I  cannot  usefully  add  anything  to  the  judgment 
of  the  Court  of  Appeal  in  the  case  of  Weldon  v. 
Winslow  (ubi  aup.)  and  the  judgment  of  the 
Divisional  Court  in  Seroka  v.  Kattenburg  (ubi 
sup.).  They  seem  to  put  the  whole  thing  beyond 
reasonable  doubt,  and  but  for  the  hesitation  of 
my  brother  Rigby  I  should  have  thought  the 
thing  perfectly  clear — ^namely,  that  the  Married 
Women's  Property  Act  1882  did  for  certain  pur- 
poses allow  a  married  woman  to  be  treated  as  a 
feme  sole,  and  gave  her  rights  and  liabilities  in 
respect  of  her  separate  property.  It  also  relieved 
the  husband  from  his  common  law  liability  for 
her  torts  and  contracts  made  before  marriage, 
except  to  the  extent  to  which  be  took  a  beniSt 
fix>m  her  property  by  the  marriage ;  but  having 
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done  tiiat  it  left  things  as  ther  were,  and 
a  person  who  has  been  injured  by  the  wife's 
tort  and  who  knows  that  the  wife  has  no  separate 
property  is  not  now,  by  the  operation  oi  this 
Act,  limited  to  an  action  against  her  in  respect 
of  her  separate  estate — a  separate  estate  which 
perhaps  does  not  exist.  In  my  judgment  it  has 
not  deprived  him,  by  giving  him  a  right  against 
the  separate  estate  which  may  or  mar  not  exist, 
of  the  right  to  go  against  the  husband  in  respect 
of  a  tort  oommitt^  by  the  wife.  It  seems  to 
me  that  the  law  is  reasonably  clear  on  that  point 
and  the  appeal  ought  to  be  dismissed. 

Solicitors  for  the  appellant,  Powell  and  Burt. 
Solicitors  for    the    respondent,    Fraser    and 
Christian. 


July  6  and  Aug.  9. 

(Before  Lord  Alvekstone,  M.B.,  Bigbt  and 
Collins,  L.JJ.) 

Be  Lktlamd  and  Tatlob's  Contbact.  (a) 

APPEAL  FBOM  THE  PALATINI  COUBT  OF 
LANCASTEB. 

Vendor  and  purchaser — Notiee  served  before  tale 
on  vendor  by  local  authority  to  sewer  and  pave 
— Non-diidosure — Absence  of  fraud — Bight  of 
purchaser  to  compensation. 

A  vendor,  wilhout  any  fraudulent  intention, 
neglected  to  disclose  the  fact  that  a  notiee  to 
pave,  sewer,  and  channel  the  street  opposite  the 
property  had  been  served  on  him  by  the  local 
ttutnority  under  the  Public  HeaUh  Act  1875. 

The  conditions  of  sale  provided  tiiat  any  error,  mis- 
statement, or  omission  in  the  parlietdars  should 
not  annul  the  sale,  but  shotud  entitle  the  pur- 
chaser to  compensation. 

Held,  that  the  neglect  was  not  an  error,  mis- 
statement, or  om,ission  within  the  eoTutition,  as 
the  purchaser  must  be  taken  to  have  known  that 
such  a  notice  might  be  served  eU  any  time,  and  to 
iMve  bought  subject  to  siteh  a  conhngeney ;  and 
therrfore  tlie  fact  that  the  notiee  had  been  served 
eouli  not  have  affected  the  value  of  the  property 
sold  for  the  purpose  of  the  contract,  and  the  pur- 
chaser was  not  entitled  to  compensation  under 
the  condition. 

Decision  of  RaU,  V.C.  reversed. 

On  the  8th  Majr  1899  Mr.  Henry  Leyland  offered 
for  sale  by  auction  certain  house  property  held  by 
him  for  the  residue  of  a  term  of  ninety- nine  years, 
about  twenty  years  of  which  remained  unexpired, 
and  Mr.  James  Taylor  became  the  purchaser  for 
the  sum  of  3002. 

The  following  are  the  material  conditions  of 
sale: 

(4)  If  before  the  oompletion  of  the  parohaae  the 
vendor  ehall  have  expended  any  money  in  complying 
with  soy  requirement  enForoeable  against  him  and  mkde 
after  the  sale  by  tfae  monioipal  corporation,  local  board 
of  health,  or  other  local  anthority  in  respect  o(  the 
paring,  flagging,  or  seirering  of,  or  other  work  in,  the 
streets,  the  porohaaer  shall  on  the  oompletion  of  the 
purchase  repay  to  the  vendor  the  amoont  so  expended 
by  him,  and  in  case  any  snch  requirement  shall  not  have 
been  complied  with  before  the  oompletion  of  the 
purchase,  the  pnrohaaer  shall  indemnify  the  vendor  in 
reipeot  thereof. 

(18)  If  any  error,  misstatement,  or  omission  in  the 

(a)  Bepottad  by  W.  C.  Bias,  Eiq.,  Barrtster-tt-Law. 


partionlars  be  discovered,  the  same  shall  not  annnl  the 
sale,  bat,  if  the  same  shall  be  pointed  out  either  by  the 
vendor  or  pnrohaaer  before  the  oompletion  of  the  par- 
ohase  (and  not  otherwise),  compensation  shall  be  allowed 
or  given  by  the  vendor  or  pnrohaser  as  the  oase  may 
require,  and  the  amount  of  luoh  compensation  shall  be 
settled  by  two  referees.     .     .     . 

The  property  consisted  of  a  plot  of  land  with  a 
dwelling-house  and  shop  nnmoered  50  and  52, 
Stand- lane,  and  three  cottages  with  outbuild- 
ings and  conveniences  standing  upon  the  same 
plot,  and  numbered  1,  3,  and  5,  Xew-street, 
Kadoliffe. 

The  purchase  was  to  be  completed  on  the  8tit 
June  1899. 

On  the  17th  May  1899  iihe  purchaser's  solicitors 
sent  in  requisitions  on  the  title,  and  by  the  ninth 
of  such  requisitions  inquiry  was  made  whether 
any  notices  which  remained  nncomplied  with  had 
been  served  by  the  local  authority  reqoiring  any- 
thing to  be  done  in  respeot  of  the  property. 

In  answer  to  that  requisition  the  vendor's 
solicitors  on  the  Slst  May  1899  informed  the 
purchaser  that  two  notices  had  been  served  upon 
the  vendor  dated  the  13th  April  1899. 

The  first  of  the  two  required  the  vendor  within 
twenty-eight  days  from  the  date  thereof  to  sewer 
New-street  as  therein  mentioned,  and  the  second 
required  him  within  twenty-eight  days  to  level, 
pave,  flag,  and  channel  the  same  as  therein 
mentionM. 

The  fact  of  such  notices  having  been  served  was 
not  known  to  the  purchaser  or  his  solicitor  until 
the  answer  to  the  9th  requisition  was  sent  in. 

On  receipt  of  this  answer  the  purchaser's  soli- 
oitors  on  his  behalf  made  a  claim  for  compensation 
under  the  13th  condition  of  sale,  on  the  ground 
that  the  non-disclosure  of  the  fact  that  the 
notices  had  been  served  was  an  omission  in  the 
particulars  within  the  meaning  of  that  condition. 

The  vendor's  solicitors  contoided  that  the  non- 
disclosure was  not  an  omission  in  the  partioulam 
which  entitied  the  purchaser  to  any  compensa- 
tion. 

On  the  19th  June  1899  the  purchase  of  the  pro- 
perty was  completed  without  prejudice  to  the 
purchaser's  claim  for  compensation  under  the  con- 
dition of  sale. 

SabsequenUy  by  agreement  with  the  purchaser 
an  originating  summons  was  taken  out  by  the 
vendor  for  the  determination  of  the  question 
whether  the  purchaser  is  entitied  to  any  com- 
pensation under  the  13t,h  condition  of  sale,  and 
the  parties  agreed  to  a  statement  of  the  facta  by 
which  they  would  be  bound  and  from  which  the 
above  statement  is  taken. 

In  addition  it  was  therein  stated  that  the  plans 
and  sections  lying  at  the  office  of  the  local  aatiio- 
rity  showed  that  when  New-street  was  formed  in 
accordance  with  the  levels  shown  therein  such 
part  of  the  street  as  immediatelv  adjoined  Nos. 
1,  3.  and  5,  New- street,  comprised  in  the  said  par- 
ticulars of  sale  and  sold  to  the  porchaser  would 
be  some  inches  higher  than  the  level  of  the 
ground  floor  of  snch  messuages ;  that  if  the  pur- 
chaser had  known  that  any  such  notice  had  been 
served  upon  the  vendor,  he  would  either  not  have 
bid  at  all  for  the  plot  of  land  and  messuages  or 
would  not  have  bid  as  much  as  3002. ;  and  that  it 
was  agreed  between  the  parties  that  the  omission 
to  disoloee  the  notices  did  not  arise  from  any 
fraudulent  intention  on  the  vendor's  part. 
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The  vendor  contended  that  at  the  date  of  the 
sale  there  was  no  charge  npon  the  property,  and 
that  the  purchaser  was  boand  to  complete  not- 
withstanding the  liability  created  by  the  notices ; 
and  that  there  was  no  obligation  on  his  part  to 
disclose  in  the  particulars  the  fact  that  snch 
notices  had  been  served,  and  that  their  non- 
'disclosare  was  not  an  omission  in  the  partionlars 
which  entitled  the  purchaser  to  any  compensa- 
tion. 

When  the  fact  was  discovered  by  the  purchaser 
no  steps  had  been  taken  either  by  the  vendor  or 
hy  the  local  authority  to  execute  the  works  men- 
tuned  in  the  notices,  but  snbeequently,  in  Jan. 
1900,  the  works  were  completed  by  the  local 
authority. 

The  summons  was  heard  on  the  26th  Feb.,  and 
tlie  following  judgment  was  delivered : — 

Haix,  Y.C,  after  stating  the  facts,  continued : 
— ^Now,  the  contention  on  the  part  of  the  vendor 
mas  that  in  this  case  there  was  no  charge  upon 
tiie  property,  and  Be  Bettetworth  and  Bieher  (58 
U.  'f.Bep.  796;  37  Ch.  Div.  536)  was  reUed  on. 
That  was  a  decision  of  Xorth,  J.  which  has  been 
repeatedly  followed.  In  that  case  the  apportioned 
expenses  became  a  charge  on  the  premises  at  the 
date  of  completion;  and  therefore  North,  J. 
held  that,  that  being  so,  they  were  payable  by  the 
purchaser  and  not  by  the  vendor.  But  in  oriti- 
inaing  or  examining  this  case  it  is  to  be  borne  in 
mina  that  it  is  a  case  where  there  was  an  open 
contract — a  contract  with  no  conditions  like  4  and 
13  in  the  present  case ;  and,  more  than  that,  the 
-work  was  completed  before  the  question  came 
before  the  court.  The  judge  held  upon  the  evi- 
dence that  the  work  was  completed  not  later  than 
iiie  26th  June  1886,  whereas  the  contract  was 
made  by  two  letters  dated  the  17th  Sept.  and  the 
20th  Sept.  1886 ;  so  that  the  work  had  been  com- 
pleted some  considerable  time  before  the  date  of 
the  contract ;  and,  as  the  judge  held  that  the  pro- 
perty became  subject  to  a  oharge  for  the  amount 
of  tne  expenses  at  the  date  that  the  work  was 
completed,  it  was  obvious  that  at  the  date  of  the 
oontraot  there  was  a  charge  upon  the  property 
contracted  to  be  sold,  and  the  application  Mfore 
the  judg^  in  that  case  was  not  for  compensation, 
aa  it  is  in  this  case  by  virtue  of  a  special  clause, 
Irat  the  application  was  for  a  declaration  that  the 
amount  charged  upon  the  premises  was  payable 
t^  the  purcluiser,  not  the  vendor ;  but  the  deci- 
aion  was  that,  it  being  a  charge  upon  the  premises, 
it  was  payable  in  fact  by  the  vendor,  and  the 
lipoand  of  the  judge's  decision  was  that,  there 
bnng  this  manifest  charge,  it  was  like  all 
other  charges  upon  the  property  where  a  man 
enters  into  a  contract  for  the  sale  of  pro- 
perty and  it  turns  out  that  the  property  is  sub- 
ject to  a  charge,  whether  by  mortgage  or  in  any 
other  way,  the  purchaser's  right  is  to  have  that 
charge  die  charged  and  the  property  convej^ed  to 
him  free  from  the  charge.  Therefore  it  was 
a.rgned  that,  as  the  work  was  not  done  at  the 
date  of  the  contract,  therefore  that  authority 
a>pplied,  and  that  there  being  no  charge  upon  the 
property  th^  vendor  was  entitled  to  require  the 
purchaser  to  take  over  the  property  subject 
to  the  liability  created  by  the  notice  given  by 
the  local  authority.  Now,  I  aeree  with  counsel 
for  the  vendor  that,  so  far  as  that  case  g^s  and 
in  every  case  like  it,  the  law  is  clear  that  where  a 


notice  is  given  by  a  local  authority  for  work  to 
be  done  and  the  work  is  done  before  the  con- 
tract, so  t^at  it  has  become  a  definite  charge 
upon  the  property,  and  there  is  an  open  contract, 
the  absolute  right  of  any  purchaser  is  to  have  the 
property  conveyed  to  him  free  from  anv  charge, 
however  that  is  created.  Then,  on  the  other  hand, 
the  purchaser  contended  that  it  was  grossly 
unfair,  because  the  vendor  knew  all  about  these 
notices,  and,  knowing  of  them,  he  ought  to  have 
disclosed  them  in  the  particulars  of  sale.  There 
was  some  question  before  me  as  to  whether  or  not 
a  matter  of  this  kind  ought  to  be  referred  to  in 
the  particulars  of  sale.  Now,  there  is  no  doubt 
whatever  that  the  particulars  of  sale  ought  fairly 
and  accurately  to  describe  the  estate  both  as  to 
its  quantities  and  its  quality,  and  there  is  no 
real  doubt  as  to  what  pailiculars  ought  to  con- 
tain, although  there  is  often  considerable  difficulty 
in  ascertaimng  from  the  facts  of  each  particular 
case  whether  they  come  within  the  rule  or  not ; 
but  it  is  quite  clear,  as  Mr.  Dart  says  (Dart's 
Vendors  and  Purchasers,  6th  edit.,  p.  127),  that 
particulars  of  sale  ought  to  be  dear  and 
unambiguous,  they  ought  to  contain  full  infor- 
mation, they  ought  to  diaclose  defects,  and  they 
ought  not  to  be  ^Mseptive  or  calculated  to  deceive. 
Therefore  the  contention  on  behalf  of  the  pur> 
chaser  was  that,  although  there  was  no  charge 
upon  the  property,  still  there  was  an  unfairness 
connected  with  the  particulars  of  sale  of  which 
the  purchaser  was  entitled  to  complain.  Now,  I 
agree  that  a  matter  of  that  kind  should  have 
been  set  out  Notices  having  been  received,  I 
think  it  ought  to  have  been  stated  in  the  par- 
ticulars of  sale,  or,  if  not  stated  in  the  partionlars 
of  sale,  the  purchaser  ought  to  have  been 
warned  by  a  statement  in  the  sale  room  or 
something  of  that  kind.  He  ought  in  all 
fairness  to .  have  been  told  that  there  was  this 
charge,  not  created,  but  impending  ;  that  is  to 
say,  that  the  first  step  had  been  taken  under 
which  the  local  authority  required  definite  work 
to  be  done  in  accordance  with  prescribed  plans 
which  had  been  deposited.  The  vendor  received 
his  notices  on  the  13th  April,  and  he  went  straight 
to  his  solicitor,  and  apparently  rave  instructions 
to  have  the  property  put  up  for  sale,  and  never  dis- 
closed to  him  the  fact  that  these  notices  had  been 
given.  That  is  an  agreed  fact,  and,  although  it  is 
agreed  that  he  did  not  keep  it  back  fraudulentiy 
— it  is  not  suggested  that  there  was  any  fraudu- 
lent suppression ;  it  may  have  been  ignorance  or 
forgetfulnesB — I  have  a  pretty  strong  suspidon 
that  the  very  fact  that  he  got  those  notices  from 
the  local  authority  requiring  him  to  pave,  &a,f,  and 
sewer  this  street  operated  strongly  on  his  mind  to 
make  him  desire  to  sell.  I  can  quite  understand 
that  if  the  purchaser  had  known  of  those  notices 
he  either  would  not  have  bid  at  all  for  the  property 
or  would  have  given  very  considerably  less  for  it ; 
that  is  to  say,  a  most  material  fact  afFecting  the 
value  of  the  property  was  within  the  knowfedge 
of  the  vendor  and  was  not  disclosed  by  him  to  the 
purchaser.  There  is  this  further  to  be  said,  that 
this  is  a  very  short  lease,  and  considerations 
which  might  have  arisen  if  this  had  been  freehold 
property  under  which  a  man  might  well  pave, 
nag,  and  sewer  the  street  oppoaito  to  his  own 
fr^hold  property,  which  works  would  enure  for 
the  permanent  benefit  of  the  whole  fee,  do  not 
arise  in  this  case  where  there  is  a  short  lease  of 
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twenty  years;  and  it  is  quite  obvions  that  the 
ocpense  of  paving,  Haggling,  and  sewering  some 
part  of  the  highnray  will  ennre,  not  for  the  Benefit 
of  the  purchaser,  bat  for  the  benefit  of  the  rever- 
sioner at  the  expiration  of  that  short  term.  There- 
fore I  am  of  opinion  that  these  particulars  were 
not  fnll  and  fair  as  between  the  vendor  and  the 
purchaser.    They  omitted,   as   I  have   said,    an 
important  fact  which  was  of  great  importance  in 
ascertaining  and  determining  the  value  of  the 
property.    But,  in  addition  to  that,  it  seems  to 
me  that  clause  4  of  the  conditions  is  deceptive. 
It  provides  that  if  before  the  completion  of  the 
tiurchaae  the  vendorshall  have  expended  any  money 
in  oomplying  with  any  requirements  made  after 
the  sale  the  purchaser  shall  repay  him  the  amount. 
Nothing  is  said  about    any  requirement  made 
before  the  date  of  the  sale,  or  b^ore  date  of  the 
agreement  for  sale,  and  the  fair  reading  of  this 
condition  would  be  that  no  such  notice  had  been 
given ;  otherwise  a  special  clause  like  No.  4  would 
not  have  been  inserted,  and  a  fair  man  reading 
clause  4  would  take  it  for  granted  that  no  notices 
had  been-  given  before  the  date  of  the  contract 
itself.    Therefore  it  seems  to  me  that  clause  4 
was  calculated  to  mislead.    That  being  so,  the 
question  is,  What  is  the  remedy  ?    I  agree  that 
there  is  no  change  on  the  property,  but  I  think 
that  the  particulars  were  defective,  and,  taken  in 
connection  with  the  c  >nditionB  of  sale,  were  decep- 
tive or  misleading     No  one  makes  any  charge  of 
intentional  deception.    The  question  is  what  is 
ihe  damiige.     It  is  quite  clear  that  if  this  had 
been  brought  before  me  on  this  contract  I  could 
not  have  lield  that  there  was  a  charge  on  the 
property  becauae  of  the  decision  of  North,  J.  to 
the  contrary,  with  which  I  agree.    What  I  should 
have  done  is  thit> :    If  there  had  been  nothing 
more  than  the  s  mple  contract  and  the  vendor 
had  brought  his  action  for  specific  performance,  I 
should  have  refused  specific  performance  on  the 
ground  that  it  was  nn.iust  to  enforce  a  contract  of 
this  kind,   leaving  the  purchaser   with  this  im- 
pending charge  bauKing  over  his  head  when  it 
ought  in  all  taiiness  to  have  been  stated  in  the 
TOirticulars  of  sa  e.    In  ff<M>e  v.  Walter  (82  L.  T. 
Bep.  30 ;   (1900)  I  Ch.  257)  there  was  a  simple 
contract,  and  it  turned  out  before  the  completion 
of  the  purchase  that  the   house  was  used  for 
improper  purposes,  and  Cozens-Hardy,  J.  thought 
(hat   was    not  a    sufficient  ground  for  refusing 
specific  performance,  on  the  authority  of  a  case 
decided  twenty  or  thirty  years  ago,  which  held 
(hat  where  a  house  in  the  neighbourhood  was 
used  for  purposes  of  that  kind,  and  therefore 
depreciated  the  value  of  all  house  property  in  the 
district,  that  was  not  a  sufficient  ground.    Bat 
the  Court  of  Appeal  considered  that,  inasmuch  as 
the  misuser  uf  the  premises  themselves  affected 
the  property  and  rendered  the  owner  liable  to 
certain  statutory  penaltif  s,  it  was  unjust  to  enforce 
specific  performance  of  a  contract  of  that  kind  on 
a  purchaser,  and  therefore  refused  specific  per- 
formance,  leaving  everything  else  to  take  its  course. 
And  80  here,  if  it  had  been  some  annoyance  or 
some  ciroumHtancb  outside  this  property  which 
might  depreciate  its  value,  I    do  not  think  the 
Tendor  was  bound  to  state  it ;  but  the  purchaser 
must  look  out  for  himself.    Where,  however,  it 
was  a  thing  that  absolutely  affected  and  depre- 
dated the  property  itself   it   should  have  been 
stated,  because  this  was  a  notice  which  would 


eventuate  ultimately  in  a  charge  on  the  specific 
property,  and,  more  thaA  that,  it  was  something 
which  would  alter  the  physical  aspect  of  the  pro- 
perty, because  the  evidence  is  that,  according  to 
deposited  plans,  the  road  would  be  raised  several 
inches  above  the  level  of  the  floors  of  the  cottaees. 
Under  these  circumstances  I  am  of  opinion  tii&t 
the  court  would  have  refused  specific  perform- 
ance if  there  had  been  only  a  simple  oontraot. 
But  before  refusing  specific  performance  the 
court  would  have  referred  to  clause  13,  which 
says  that  if  there  be  any  omission  in  the  par- 
tioolars  it  shall  not  annul  the  sale,  but  com- 
pensation shall  be  made ;  therefore,  on  th» 
attention  of  the  court  being  called  to  thaA  clanae,. 
the  court,  although  it  would  have  refused  specifie 
performance  if  that  had  been  asked  for  by  th& 
vendor,  would  have  directed  specific  performance- 
with  compensation  if  the  purchaser  so  desired. 
It  defends  in  every  case  upon  whether  the  error 
is  so  vital  that  compensation  could  not  be  given. 
But  as  both  parties  have  agreed  that  the  purchase- 
should  be  completed,  and  ic  has  been  completed,  I 
am  of  opinion  that  this  clause  clearly  applies,  and 
the  purchaser  is  entitled  to  compensation  for  (he- 
error  or  omission  contained  in  the  particulars  of 
sale.  The  vendor  must  pay  the  costs  of  (he 
summons. 
The  vendor  appealed. 

Daniel  Jones  and  W.  Ambrose  Jones  for  the 
appellant — ^It  was  not  the  duty  of  the  vendor 
to  mention  these  notices  in  the  particulars. 
The  service  of  them  could  not  affect  the  price 
the  purchaser  was  willing  to  give  for  the  pro- 
peity.  He  knew  there  was  a  prospective  liabui^ 
of  his  being  called  on  to  do  this  work.  He- 
knew  that  at  some  time  or  other  these  notices- 
would  be  delivered,  and  therefore  he  must  be 
taken  to  have  considered  this  when  he  purchased 
the  property.  He  could  have  found  oat  that- 
the  notices  had  been  served  by  inquiring  at  (he 
office  of  (he  local  authority,  and  thr-iefore  it  was- 
not  the  vendor's  duty  to  call  attention  to  them. 
An  omission  within  condition  13  must  be  an 
omission  of  something  which  it  was  the  vendor's- 
duty  (o  disclose. 

Upjohn,  Q.C.  and  Tieeedale  for  (he  purchaser. 
— It  was  the  duty  of  the  vendor  to  nave  men- 
tioned the  service  of  these  notices  in  the  par- 
ticulars. The  owner  fur  the  time  being  of  the 
property  is  liable  for  the  expense  of  oomplying 
with  the  notices : 

Stevens  v.  Aiammn,  2  Stark.  422  ;  20  B.  B.  707 ; 

Sogden's  Vsndor  and  Parobaaer,  14th  edit.,  p.  3S1 ; 

Dart's  Vendoia  and  PotohaaerB,  6th  edit,  p.  127. 
The  critical  date  is  the  completion  of  (he  works- 
by  (he  local  authority.    There  is  no  charge  on  the 
property  until  then : 

Bomsey  Local  Board  v.  Monarch  Investment 
Building  Bodety.  61  L.  T.  Bep.  867 ;  24  Q.  B. 
Div.  1; 

Be  Boor  t  Boor  v.  fibplntu,  60  L.  T.  Bep.  412 ;  40 
Ch.  Div.  .572 ; 

PabUo  Heklth  Act  1875  (38  &  39  Vint.  o.  55)^ 
as.  150,157. 

The  work  was  not  completed  by  the  local  autho- 
rity until  1900.  It  was  unfuir  towards  (he  par- 
chaser  no(  (o  mention  (hat  these  charges  were 
impending.  Besides,  condition  4  is  deceptive, 
and  implies  that  no  such  notice  has  been  served. 
The  vendor  nndertakes  to  pay  all  outgoings  to  'tiie 
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Sa,y  of  oompletioB.  The  oo«t  of  iheae  works  is  an 
outooing  within  the  condition  as  the  liability  was 
pending  before  completion. 

lubbi  r.  Wynne  (1897)  I  Q.  B.  74  ; 

Daniel  J<mee  in  r«ply.  ^^  ^^  ^ 

Aug.  9. — Lord  Alvebstone,  M  Jl. — I  have  very 
considerable  diffioalt^  in  arriTing  at  a  conclnsion 
in  this  case.  Tbe  Yice-Chanoellor  of  the  Ooonty 
Palatine  has  decided  tiiat  the  neglect  by  the 
Tsndor  to  disclose  the  fact  that  a  notice  to  kerb, 
«ewer,  and  channel  had  been  served  npon  him  by 
the  urban  sanitary  anthoriiy  of  fiaddiffe  prior  to 
the  property  being  pat  np  for  anotum  entitles  the 
varehaier  to  compensation  nnder  the  13th  con- 
dition of  sale.  The  property  which  was  aold  for 
3002.  consisted  of  a  plot  of  land  with  some 
oottaoes  upon  it.  On  the  13th  April  1899  the 
Radcuffe  Urban  District  Council  served  npon  the 
veodor,  tibie  then  owner  of  the_property,  a  notice 
tinder  sect.  150  ot  the  Pablic  Health  Act  1875  to 
pave,  sewer,  and  channel.  The  fact  that  this 
notice  had  been  served  was  not  disclosed  to  or 
known  by  the  purchaser  until  after  the  contract. 
The  parties  agreed  in  the  court  below  to  a 
statement  of  &ct8,  in  which  it  -is  stated  that, 
if  tbe  purchaser  had  known  that  any  sxush.  notice 
liad  been  served  upon  the  vendor,  he  would  either 
not  have  bid  at  all  for  the  plot  of  land  or  would  not 
have  bid  so  much  as  3001.  In  the  face  of  the  agreed 
«tatementof  facts  I  do  not  think  it  is  possible 
to  hold  that  the  nou>disclo8ure  of  the  notice  was 
immaterial.  The  purchaser,  however,  elected  to 
'Oomplete  the  contract  and  to  rely  upon  his  rights 
under  the  13th  condition.  I  have  felt  very  oon> 
-siderable  difficulty  in  coming  to  the  conclusion  that 
the  neglect  by  the  vendor  to  disclose  the  notice 
was  "  an  error,  misstatement,  or  omission  in  the 
particulars  "  within  the  meaning  of  the  13th  con- 
dition, bat  upon  the  whole  I  am  not  prepared  to 
say  that,  if  tbe  omission  to  disclose  the  notice 
could  affect  the  value  of  the  property,  no  daim 
-for  compensation  could  have  been  made.    The 

Sound  upon  which  I  come  to  the  conclusion  that 
e  judgment  of  the  Yice-Ghaiicellor  cannot  be 
supported  is  that  I  do  not  see  how  the  mere 
•omission  to  disclose  such  a  notice  can  possibly 
have  affected  the  value  of  the  property  sold.  The 
time  when  and  the  circamatances  under  which  such 
»  notice  may  be  served  and  the  character  of  the 
work  to  be  executed  rest  with  the  local  authority, 
.axid,  baying  such  property,  the  purchaser  must  be 
taken  to  have  known  that  such  a  notice  might  be 
served  at  any  time  and  to  have  bought  subject  to 
snch  a  contingency,  and  in  my  opinion  the  fact 
that  the  notice  was  served  at  one  time  or  the 
other  could  not  possibly  have  affected  the  value 
-of  the  property  sold  for  the  purpose  of  the 
-contraot.  For  these  i^asons  I  thiuK  the  appeal 
must  be  allowed. 

SiOBT,  L.J.  stated  tbe  facts,  and  continued : — 
It  is  not  in  these  proceedings  questioned  that 
ibese  notices  were  properly  served  on  behalf  of 
tbe  urban  local  authority  and  within  their  juris- 
diction under  the  Pablic  Health  Act  1875,  or  that 
the  effect  of  them  was  to  entitie  the  authority,  in 
defeiult  of  performance  of  the  works  required  to 
be  done,  themselves  to  do  the  works,  and  after 
completion  to  chai^  the  cost  on  the  owners  in 
manner  provided  by  the  Public  Health  Act  1875. 
They  might  chat^the  costs  as  a  lamp  sum  or  by 


instalments  extending  over  not  more  than  thirty 
vears  (sect.  257).  Thejr  were  not,  however, 
bound  to  insist  on  the  notices  or  to  do  the  works, 
though  no  doubt  it  might  reasonably  be  expected 
that  they  would,  as  in  fact  they  have  since,  tnon^ 
after  a  considerable  interval  of  time  amounting 
to  several  months,  proceeded  to  do  it.  The  pur- 
chaser must  be  taken  to  have  known  the  state  oC 
the  property  and  the  fact  that  the  local  autiiority 
might  serve  such  notices  as  were  served  at  aoy 
time  before  or  after  the  sale.  It  is  plain  that  the 
purchaser  can  have  no  greater  or  other  right  than 
that,  if  any,  which  he  mis  nnder  the  13th  genwal 
condition.  Gompleting  the  purchase  without 
prejudice  to  that  claim  cannot  alter  or  extend 
the  claim.  The  purchaiser  in  f  net  elected  to  go 
on  with  and  oomplete  the  purchase,  taking  ilia 
chance  of  compensation  under  the  13th  condition. 
The  owner  of  so  partial  an  interest  as  is  dealt 
with  in  this  case  could  not  reasonablv  be  expected 
himself  to  incur  on  behalf  <A  all  parties  the 
expense  of  doing  the  works,  and  it  was  assumed, 
and  rightly,  on  both  sides  throughout  the  oaae 
that  the  works  if  done  at  all  would  be  done  by 
the  local  authority.  Now,  the  only  matter  relied 
on  is  the  omission,  without  fraudulent  intent,  to 
disclose  the  service  of  the  notices.  It  is  neoas- 
sary,  therefore,  to  ascertain  correctly  the  conse- 
quences of  that  non-disclosure.  The  non-dis- 
closure could  not  affect  in  the  smallest  extent 
the  works  to  be  done  by  the  local  authority  or  the 
sums  to  be  charged  to  the  owners  in  respect 
thereof,  or,  in  this  case,  the  time  or  manner  at 
or  in  which  the  sum  would  turn  out  to  be 
payable.  Different  considerations  might  arise 
if  the  vendor  were  claiming  specific  penormance 
or  the  purchaser  rescission.  He  says  in  sub- 
stance, "  If  I  had  known  of  the  notices  I  would 
not  have  entered  into  the  contract."  Whether, 
if  q)ecific  performance  were  being  claimed  against 
him  or  he  were  bringing  an  action  for  rescission, 
an  omission  without  fraudulent  intent  to  disclose 
the  notices  would  have  been  sufficient  ground  to 
entitle  him  to  a  decision  in  his  favour  it  is  not 
necessary,  and  therefore  not  proper,  to  deter- 
mine. Any  such  point  hoa  nothing  to  do  vritk 
that  really  before  us.  All  that  neM  be  aaii  is 
that,  if  the  omission  be  for  any  reason  not  witiiin 
the  13th  condition,  it  does  not  seem  tiiat  that 
condition  could  in  any  wa^  interfere  witii  a  right 
to  rescind  otherwise  existing.  To  return  to  the 
consequences  of  non-disclosure  of  the  notices. 
Whether  the  execution  of  the  works  would  be  an 
advantage  or  a  disadvantage  to  the  purchased  pro- 
perty is  not  for  us  to  say,  nor  have  we  the  means 
of  judging.  It  suffices  that  the  local  authority  is 
acting  within  their  jurisdiorion  as  to  levels  (see 
Pubhc  Health  Act  1875,  s.  157)  as  well  as  to  every- 
thing else,  though  there  is  not  the  slightest  evidence 
that  the  level  of  the  ro&d  has  been  or  is  to  be 
altered.  The  vendor's  omir-sion  to  disclose  in  no 
way  tends  to  burden  the  purchased  property. 
The  local  authority  are  alone  liable,  and,  if  it 
were  assumed  that  their  action  in  any  way  injured 
the  purchased  T^ropmij,  they  alone  are  responsible 
and  would  justify  under  the  Act,  and  the  vendor 
cannot  be  treated  as  having  caused  or  oontri- 
tributed  to  the  injury.  Condition  13  is  aelj 
meant  to  apply  where  there  ia  an  omission  whicm 
tends  in  some  way  to  render  the  property  less 
valuable,  and  the  court  sees  its  way  to  the  prin- 
ciple on  which  the  amount  of  compensation  is  to 
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be  estimated.  The  material  words  are :  "  If  any 
omission  in  the  partionlars  be  disoorered,  the 
same  shall  not  annnl  the  sale;  bnt,  if  the 
same  shall  be  pointed  out  by  the  pnrohaser  before 
the  completion  of  the  purchase,  compensation 
shall  be  allowed  by  the  vendor,  and  the 
amoimt  of  such  compensation  shall  be  settled," 
&o.  No  case  was  cited  to  show  that  the  vendor 
was  bound  to  insert  in  the  particulars  the  fact  of 
the  serrices  of  the  notices  except  Stevens  t. 
Adamton  {ubi  «up.) ;  bnt  there  as  the  oonsecjnenoe 
of  the  omission  the  purchaser  had  been  ejected. 
If  it  clearly  appears  that  the  omission  of  the 
vendor  in  itself  causes  no  damage,  the  13th  con- 
dition is  inapplicable,  even  if  thia  non- disclosure 
of  the  notices  were  an  omission  in  the  particulars. 
The  4rth  condition  has  been  referred  to  as  decep- 
tive. It  refers  to  a  possible  state  of  circumstances 
which  hae  not  arisen,  and  provides  for  the  case  of 
a  requirement  made  after  the  sale  by  a  local 
authority  and  the  vendor's  indemnity  in  respect 
thereof.  No  such  requirement  has  lieen  made  in 
the  present  case,  and  therefore  the  4th  condition 
in  no  way  applies.  Further,  it  contains  no  state- 
ment of  fact  whatsoever,  and  I  am  at  a  loss  to 
TiuderBtand  how  a  condition  in  favour  of  a  vendor 
in  a  particular  case  which  does  not  happen  can 
involve  a  holding  out  that  another  case  not  within 
the  scope  of  the  condition  has  not  arisen,  espe- 
oiaUy  wnere  the  condition  is  in  general  languaee, 
and  would  cover  cases  not  even  preenmably 
excluded  from  possibUity,  or  even  prooability,  by 
the  notices  actuaUy  served.  I  cannot  see  how  the 
4th  oondition  can  be  deceptive,  though,  even  if  it 
were,  I  do  not  understand  how  that  could  be 
important  on  the  question  now  to  be  decided.  It 
is  not  the  course  of  the  court  to  punish  abitrarily 
mistakes  which  cannot  be  shown  to  have  them- 
selves caused  damage  and  have  not  been  fraudu- 
lent, and  it  would  be  a  mere  arbitrary  punishment 
if  the  vendor  were  charged  with  the  consequences 
of  works  done  by  the  local  authority  within  their 
statutoiy  authority.  The  purchaser  has  been 
wrong  in  this  litigation  throughout,  and  there 
should  be  a  declaration  th«t  he  is  not  entitled  to 
compensation  upon  the  13th  oondition. 

Collins,  L.J. — I  think  the  failure  to  state  the 
fact  that  notice  had  been  served  by  the  local 
authority  was  such  an  error  or  omission  on  the 
part  of  the  vendor  as  to  entitle  the  buyer  to  com- 
pensation if  he  cotdd  have  shown  that  it  affected 
the  value  of  the  property  bought.  Though  I  have 
had  some  doubt  whether  we  can  say  uiat  as  a 
matter  of  law  such  compensation  could  not  be 
more  than  nominal,  I  am  not  prepared  to  differ 
from  my  bretJiren  who  think  it  could  not,  and,  if 
so,  it  ought  not  to  be  sent  to  a  referee  to  deter- 
mine the  amount. 

Solicitors  for  the  vendor,  Nieol,  Son,  and  Jones, 
agenta  for  Piekstone  and  Jones,  RaddiSe. 

Solicitors  for  the  purchaser.  Woodcock,  Ryland, 
and  Parker,  agents  for  Alfred  Orundy.  Son,  and 
Co.,  Manchester. 


Aiig.  3  and  6. 

(Before  Lord  Alvkbstome,  M.B.,  Riobt  and 

Collins,  L.JJ.) 

ECCLEBIASTICA.L  CoHMIBSIONSBS  V.  PiNNEr.  (a) 

APPEAL  FSOH  THE  CHANCEET  DIVISION. 
Vendor  and  purchaser — Specific  performance — 
Vendor's  lien — Purchase  of  land  by  trustee  of 
settled  estates — No  trust  funds  then  available — 
EiUry  by  tenant  for  life — Payment  of  interest 
on  purchase  money  —  Principal  not  paid — 
ILefmedy  against  estates — Trustee's  right  of  in- 
demnity— Subrogation. 
A  contract  for  sale  of  glebe  lands  under  the  Eeeh- 
siastieal  Leasing  Acts  1842  and  1858  having 
been  entered  into  by  a  viear  with  the  trustee  of 
a  ssftJed  estate,  with  the  consent  of  the  patron  of 
the  living  and  the  Eedesiastioai  Commissionen, 
and  the  tenant  for  life  having  entered,  mth  the 
approval  of  the  trustee,  into  possession  and  paid 
tne  interest  on  the  unpaid  pttreAofe  money  to  the 
viear,  and  this  payment  having  been  eoniinwed 
to  be  made  by  subsequent  life  te/MoAs  to  tike 
mcar  for  the  timx  being,  the  purchase  money 
never  having  been  paid,  the  pbaint^fs  brought 
this  «tetion  to  obtain  speeifie  ptrformanee  of  the 
eontraet,  or,  in  the  aiUernative,  Ute  enforcement 
of  a  vendor's  lien. 
The  trustee  had  power  to  invest  the  trust  funds  in- 
the  purchase  of  land,  but,  when  the  eontraet  wa» 
entered  into,  he  had  no  money  belonging  to  the 
estate  under  his  control  for  the  purpose  of  being 
invested,  as  the  personal  estate  had  been  ad- 
vanced on  the  security  of  some  policies  of  insur- 
ance on  the  life  of  the  third  tenant  for  Ufe  o/  the 
settled  estates,  whose  death  did  not  occur  until 
some  time  afterwords. 
HM,  that,  as  at  the  date  of  the  contract  the  trustee 
had  no  trust  funds  under  his  control  available 
for  the  payment  of  the  purchase  money,  there 
never  was  any  contract  which  was  valid  against 
the  settled  estates,  that  the  trustee  therefore  had 
no  right  to  an  indemnity  out  of  the  settkd 
estates,  and  therefore  the  plaintiffs  had  no  right 
by  subrogation;  and  that  the  plaintiffs  were 
only  entitled  to  a  lien  upon  the  land  sold  for  the 
unpaid  pttrehase  money. 
Decision  of  Byrne,  J.  (81  L.  T.  Be^.  536  ;  (1899) 

2  Ch.  729)  afirmed. 
This  was  an  appeal  in  an  action  brought  by  the 
Ecclesiastical  Commissioners  for  England  claim- 
ing specific  performance  of  a  contract  for  the  sale 
of  glebe  land,  in  which  Byrne,  J.  held'  that  tb» 
plamtifFs  were  only  entitled  to  a  vendor's  lien  on 
the  land  sold. 

The  facts  are  shortly  stated  in  tb»  judgments 
and  are  fully  set  out  in  the  report  of  the  case 
before  Byme^  J.  (81  L.  T.  Rep.  536). 

Levett,  Q.C.  and  Pochin  for  theplfdntilb. — ^Tbis 
contract  was  entered  into  by  a  trustee  with  power 
to  invert  the  trust  funds  in  the  purchase  of  land  in 
his  chaiacter  of  trustee.   It  is  a  valid  contract  and 
is  enforceable  against  any  person  or  persons  subse- 
qnenUy  becoming  entitled  to  the  settled  property 
which  could  be  laid  out  in  the  purchase  of  land  -. 
Mortlock  V.  BulUr,  10  Ves.  293  ; 
DmceU  v.  Dm,  1  T.  &  C.  Ch.  345  ; 
JToryan  v.  tfttman,  10  Ha.  879  ; 
Lysaght  v.  Xdwards,  34  L.  T.  Bap.  7&7 ;  2  Cfa.  Biv. 

499. 

(a)  Beponcd  by  W.  a  BiBl.  Bmi..  BMrtnw  M  Imm, 

Digitized  by  VjOOSIC 


Deo.  1,  1900.] 


THE  LAW  TIMES. 


[Vol.  Lxxxra.— 385 


Ct.  of  App.] 


ECCLBSIASTICAJ.  GOHHIBSIONBBa  «.  PiNNBT. 


[Ot.  of  App. 


The  tmttee  having  purchased  under  a  power 
would  hare  had  a  right  of  indemnity  against  the 
liability  under  the  contract  out  of  the  whole  of 
the  trust  funds.  The  vendors  are  entitled  to  be 
placed  in  the  same  position,  and  are  entitled  by 
subrogation  to  his  right  of  indemnity : 

Sk  parte  Oarland,  10  Vea.  110 ; 

Be  Jokruon ;  Shearman  v.  Robinson,  43  L.  T.  Bep. 
372,  373  ;  15  Ch.  Div.  548,  552 ; 

0OWM  V.  Gorton,  64  L.  T.  Bei>.  809 ;  (1891)  A.  C. 
190. 

IfeviOe,  Q.G.  and  B.  F.  Norton,  Q.C.  for  the 
present  tenant  for  life  and  the  tenant  in  tail. — 
In  1873  the  trustee  had  no  power  to  enter  into 
this  contract.  It  was  ultra  viret.  At  that  time 
he  had  no  money  in  his  possession  to  invest.  All 
the  available  cash  had  been  advanced  for  the 
purposes  of  the  "  Digby  Estate  Improvement 
F^ind,"  and  was  secured  by  policies  of  insurance 
OS  the  lives  of  persons  then  alive : 

Oceanic  Steam  Navigation  Company  v.  Butherberry, 
43  L.  T.  Bap.  743 ;  16  Ch.  Div.  236. 

There  is  no  case  of  subrogation  here,  for  the 
troatee  would  not  be  entitled  to  be  indemnified, 
and  therefore  the  creditor  is  not.  Although  a 
tmstee  may  have  a  right  to  an  indemnity  from 
luB  eettui  que  trust,  the  trustee's  creditor  has 
none: 

Strickland  v.  Symont,  51  L.  T.  Bep.  406  ;  26  Ch. 
Div.  245. 

Baker,  the  trustee,  could  not  come  twenty  years 
after  the  transaction  had  taken  place  saying  he 
made  a  mistake  and  ask  the  cettui  que  trust  to 
indemnify  him.  The  plaintiffs  have  been  guilty 
of  laches  in  allowing  the  purchase  money  to 
repiain  so  long  unpaid! 
•  Sargant  for  the  trustees  of  the  settled  estates. 

BriiUon  for  the  personal  representative  of 
Baker. 

Carson  for  the  vicar. 

Levett,  Q.Q.  in  reply. 

Lord  A1.VBB8TONE,  M.B. — This  is  an  appeal 
from  Byrne,  J.,  who  has  decided  that  the  plain- 
tiffs are  only  entitled  to  a  lien  upon  some  pro- 
perty which  was  the  subject  of  a  contract  in 
1873,  and  are  not  entitled  to  euforce  the  contract 
against  any  of  the  defendants.  The  defendants 
afe  the  present  tenant  for  life  of  the  Digby 
'estates,  the  executors  of  the  trustee  by  whom 
the  contract  was  made  (a  gentleman  named 
Baker),  the  trustees  under  the  resettlement  of  the 
eetate.in  the  year  1882,  and  the  present  tenant  in 
tail,  who  was  .ioined  for  the  special  purpose  of 
the  vendor's  hen  being  enforced  against  the 
property.  The  facts  are  fully  stated  in  the 
report  of  the  cajae  before  Byrne,  J.,  and  I  need 
only  restate  such '  of  them  as  are  absolutely 
neoessaty  in  order  to  make  my  opinion  in  the  case 
clear.  The  contract  was  made  in  the  year  1873, 
with  the  concurrence  of  the  then  tenant  for 
life,  and  was  in  effect  a  contract  whereby  Mr. 
Baker  purported  to  buy  524  acres  of  glebe  land 
for  a  sum  of  about  25,0002.  Baker  was  the  sur- 
viving trustee  of  the  will  of  the  late  Earl  Digby, 
and  nuder  that  will  it  is  said  that  personal  estate 
had  been  directed  to  be  converted  into  money, 
and  to  be  laid  out  in  the  purchase  of  land.  We 
are  aaked  to  assume  for  the  purposes  of  this  case 
that  the  contract  was  entered  into  by  Baker  (the 
trustee)  in  pursuance  of  the  powers  contained  in 


the  will  of  Earl  Digby,  and  that  he  purported  to 
make  the  contract  in  the  exercise  of  that  power, 
and  intending  to  apply,  or  purporting  to  apply, 
towards  the  payment  of  the  purchase  money 
some  of  the  -testator's  personal  estate  which 
be  had  been  directed  to  invest  in  the  por- 
ohase  of  land.  It  appears  that  prior  to 
this  contraot  being  made  a  considerable 
portion,  if  not  the  whole,  of  the  residuary  per- 
sonal estate  had  been  advanced  to  the  estate,  and 
its  repayment  has  been  secured  by  policies  of 
insnraace  on  the  life  of  the  thii'd  tenant  for  lite 
for  the  sum  of  158,0002.  Now,  I  am  by  no  means 
satisfied  that  the  contract  was  made  by  Mr.  Baker 
in  the  exercise  of  the  power  in  the  will,  or  in  the 
discharge  of  his  duty  under  the  power.  I  asked 
Mr.  Levett  upon  what  facts  I  was  to  draw  that 
conclusion,  and  he  said  the  principal  fact  was 
that  Baker  did  contract  as  surviving  trustee,  and 
that  in  subsequent  recitals  there  was  a  reference 
to  the  transaction  whereby  the  158,0001.  had  been 
so  advanced.  He  also  pressed  upon  us  that  it 
was  a  family  arrangement  for  the  benefit  of 
settled  estates,  and  therefore  we  were  to  assume 
on  these  grounds  that  Baker  was  acting  under  the 
power.  Now,  so  far  as  there  is  any  actual  evi- 
dence before  us,  it  certainly  does  not,  to  hiy  mind, 
support  that  view.  The  correspondence  appears 
to  show  that  it  was  intended  to  raise  the  purchase 
money  by  selling  certain  outlying  portions  of  the 
settled  estates.  The  foundation  of  Mr.  Levett's 
argument  upon  this  part  of  the  case  is  that  we 
ought  to  assume  that  there  had  been,  either  a 
direct  exercise  of  the  trustee's  power,  knowing 
that  the  purchase  monev  could  be  obtained  in  , 
some  way  out  of  the  158,000!.,  or  that  there  had  '. 
been  a  breach  of  trust,  and  that,  inasmuch  a^  in  . 
some  prooeediog  Baker  could  have  been  compelled  . 
to  call  in  some  of  the  personal  estate,  and  to  apply 
the  money  towards  the  completion  of  this  pur- 
chase, the  Ecclesiastical  Commissioners  are  now 
entitled  to  enforce  the  rights  of  unpaid  vendors 
against  the  persons  who  are  now  in  possession  of 
the  settled  estates  or  have  become  trustees  of  the 
policy  moneys.  Now,  the  property  was  dis- 
entailed, and  resettled  in  the  year  1882,  and  in 
the  year  1888  the  policy  moneys  were  distributed. 
One  other  matter  I  ought  to  mention.  In  1858, 
on  a  marriage  taking  place  in  the  family,  the 
tenant  for  life  covenanted  to  exercise  his  power  of 
creating  portions  to  the  extent  of  20,0002.  in 
favour  of  younger  children,  and,  when  the  policy 
moneys  were  paid,  that  20,0002.  was  satisfied  out 
of  them,  so  that  to  that  extent  the  settled  estates 
got  the  benefit  of  the  158,0002.  Under  those  cir- 
cumstances, Who  are  t'le  persons  whom  it  is 
sought  to  make  liable  to  the  plaintiffs  ?  The 
first  is  the  existing  tenant  for  life,  who  has  pos- 
session of  the  settled  estates.  It  is  said  interest 
has  been.paid  on  the  purchase  money  throughout 
by  the  successive  tenants  for  life.  la  my  view, 
whether  the  contract  was  a  breach  of  trust  or  not, 
or  whether  it  was  hoped  that  the  money  would  be 
raised  by  the  sale  of  certain  outlying  portions  of 
the  settled  estates  or  not,  it  is  quite  impossible  to 
hold  that  this  case  is  within  that  class  of  cases  in 
which  the  contract  can  be  made  good  out  of  the 
interests  enjoyed  by  the  persons  from  time  to 
time  entitled  to  the  estates.  I  do  not  think  it  is 
necessaiy  to  consider  under  what  circumstances 
such  a  right  can  be  enforced  against  the  persona 
entitled  to  the  estates.    I  am  clearly  of  opinion 
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ibtA  tbe  titeb  that  the  property  sold  has  by  virtne 
<tf  the  disentailing  deed  and  resettlement  become 
part  of  the  seUled  estates  does  not  give  the 
vendors  a  right,  not  merely  to  a  vendor's  Ken  on 
the  property  sold,  but  a  right  to  have  the  contract 
made  good  out  of  the  whole  settled  estates  or  out 
of  the  interest  in  the  property  of  the  person 
iriio  has  become  entitled  to  the  income  of  the 
settled  estates.  With  regard  to  the  executors 
ol  Baker,  it  is  not  suggested  tiiat  there  is 
anj  remedy  against  them  personally.  It  is 
said,  however,  that  they  cud  not  distribute 
iheir  right  to  an  indemnity.  That  qaeetion 
does  not  arise,  because  in  my  opinion  tnis  was 
not  a  contract  in  respect  of  wMch,  under  the 
circamstances,  the  vendors  are  entitled  to  claim 
am  indemnity  ag^ainst  the  persons  who  have 
become  entitled  to  the  settled  estates.  With 
regard  to  the  trustees  of  the  resettlement,  it  is  said 
they  have  distributed  these  policy  moneys  not 
with  actual  notice,  but  with  constructive  notice, 
of  the  existence  of  this  contract,  a  notice  binding 
them  in  law.  I  think  it  is  quite  impossible  to 
say  that,  having  had  no  actual  notice  (I  do  not 
■ay  they  would  be  liable  even  if  they  had  actual 
notioe),  uppn  the  allegations  in  these  pleadings 
or  on  the  evidence,  there  was  any  personal  liability 
«n  these  trustees  by  reason  of  the  part  they  took 
in  distributing  the  policy  moneys  under  the 
disentailing  deed  and  tiie  resettlement  in  the 
year  1882.  Lastly,  as  to  the  present  tenant  in 
tail,  who  was  only  made  a  party  in  order  to  give 
effect  to  the  judgment  pronounced  by  Byrne,  J., 
it  IB  not  contended  that  any  remedy  could  be 
enforced  against  him.  For  these  reasons,  and 
withont  attempting  to  deal  at  greater  length  with 
the  points  that  have  been  raised  by  counsel  for 
the  appellants,  I  am  of  opinion  that  the  judgment 
of  Byrne,  J.  was  right,  and  this  appeal  ought  to  be 
dismissed. 

RiOBT,  L.J. — ^The  question  in  this  action  is 
who  is  to  bc»r  the  loss  resulting  from  a  very 
serious  depreciation  in  the  value  of  certain  glebe 
land  contracted  to  be  purchased  for  the  b^iefit 
of  tiie  settled  estates  of  the  Digby  family.  The 
Ecclesiastical  Commissioners,  on  behalf  of  all  the 
persons  interested  in  the  glebe  land,  ask  that  tbe 
contract  for  purchase  may  be  carried  into  effect. 
The  first  question  which  lies  at  the  root  of  this 
question  is.  Was  there  a  valid  purchase  of  the 
glebe  land  for  the  benefit  and  on  account  of  the 
Digby  family  estates?  I  am  of  opinion  there 
was  not.  If  that  be  established,  the  trustee  can 
have  no  right  to  be  indemnified  out  of  the  estates, 
nor  have  the  vendors  of  the  land  by  subrogation 
to  the  trustee's  right  any  right  to  be  indemnified. 
Now,  how  does  the  matter  stand  F  Mr.  Baker  was 
the  surviving  trustee  of  the  will  of  the  late  Earl 
Digby,  who  bequeathed  all  his  residuary  personal 
estate  upon  trust  to  invest  it  in  the  purchase  of 
real  estate.  There  was  also  a  power  of  sale  and 
exchange  of  the  lands  subject  to  the  wilL  At 
the  date  when  the  contract  was  entered  into 
it  does  not  appear  that  'Mr.  Baker  had  a 
farthing  of  this  trust  money  under  his  control  to 
expend.  The  personal  estate  had  been  advanced 
(either  in  breach  of  trust  or  in  pursuance  of  a 
trust]  for  the  purposes  of  a  fund  known  as  the 
"Digby  Estate  Improvement  Fund,"  and  this 
money  was  to  be  repaid  out  of  the  money  to  arise 
from  policies  which  would  fall  in  at  the  death  of 
the  third  tenant  for  life.    At  the  time  of  this 


contract  for  the  purchase  of  this  glebe  land  there 
was  no  possible  means  of  eetting  the  money  to' 
pay  for  it  until  the  death  of  that  third  tenant  for 
life,  who  in  fact  lived  for  a  good  number  of  yeora 
afterwards.  If  the  advance  of  tiis  money  had 
really  been  in  pursuance  of  trnsta,  it  is  oovioaa 
thatoy  no  means  could  it  be  made  available  for 
the  purchase  of  land  or  anything  else  until  tlie 
death  of  that  third  tenant  for  life.  -  If  it  were  not 
BO,  it  cannot  be  supposed  that  a  trustee  would  be- 
able  to  advance  out  of  his  own  moneys  158,0001., 
the  amount  secured  by  the  poliines,  even  to  make 
good  a  breach  of  tmat,  and  it  is  quite  plain  from 
the  correapondenoe  that  Baker  never  dreamt  of 
doing  such  a  thing  as  that  He  entered  into  the- 
contract,  which  was  believed,  not  only  by  himself, 
but  all  the  i>ersons  in  ezintenoe  wno  were  in- 
terested in  this  settled  estate,  and  by  the  incom- 
bent  of  the  living  for  the  time  being  to  which  the 
glebe  belonged,  to  be  greatly  for  the  benefit  of  all 
parties  concerned.  U  Baker  was  guilty  of  a 
breach  of  trost  in  entering  into  the  contract,  he 
certainly  did  not  do  so  from  any  improper  motive, 
but  to  carry  oat  something  which  was  bhought  to 
be  for  the  advantage  of  all  persons  concerned. 
But  it  came  to  this,  that  he  agreed  to  give  about- 
25,0002.  tar  this  glebe  land,  the  contract  to  b& 
completed  and  the  purchase  money  paid  when  he 
should  get  the  money,  and  that  left  it  quite  doubt- 
ful whether  the  land  purchased  would  be  at  th^ 
time  worth  25,0002.  at  the  date  of  the  completion 
of  the  contract.  If  something  took  place  which 
reduced  the  value  of  the  property  to  10,0001., 
which  we  are  told  is  actually  t  he  case,  then  25,0001. 
would  have  to  be  paid  out  of  the  trust  funds  for 
property  only  worth  10,000Z.  The  trustee  was 
trymg  to  do  his  best  and  incurring  risks  for 
the  benefit  of  the  persons  interested  in  the 
estates,  but  he  was  entering  into  a  contract 
as  to  which  he  could  not  nave  the  slightest 
idea  whether,  when  it  was  carried  out,  it  would 
be  a  fit  and  proper  contract,  and  one  into 
which  he  ooula  enter  under  the  trust  in  the 
will.  In  mj  opinion  that  was  a  clear  breach  of 
trust,  and  it  follows  that  he  had  no  right  to  be 
indemnified  out  of  tbe  estate  and  no  question 
of  subrogation  to  his  right  of  indemnity  can 
possibly  arise,  and  the  persons  who  are 
interested  in  the  globe  land,  and  the  Ecclesiastical 
Commissioners  as  representing  them,  have  no  right 
asainst  the  settied  estates.  It  is  said  that  the 
glebe  land  purchased  has  been  dealt  with  as  part 
of  the  settled  estates ;  and  that  the  suooesnve 
tenants  for  life  as  and  when  they  come  into  pos- 
session of  the  estates  have  paid  iuterest  on  the 
purchase  money  to  the  vicar  for  the  time  bong. 
That  certainly  has  not  been  to  his  detriment. 
He  has  been  better  off  than  if  the  contract  had 
never  been  entered  into.  The  only  way  in  which 
he  will  be  affected  now  is  that  the  payment  of 
interest  will  not  be  continued.  The  persona  in 
possession  of  the  »ettied  estates  are  ready 
to  give  up  the  proi>erty  or  pay  the  present 
value,  and  that  is  the  same  thing  as  en- 
forcing a  vendor's  lien  or  rescinding  the  con- 
tract,  because  all  parties  are  agreed  that  the 
property  is  now  worth  very  much  less  than  the 
25,0001.  which  was  to  be  paid  for  it,  so  that  the 
plaintiffs  will  get  the  full  value  of  the  property. 
Under  these  circumstances  there  really  has  not 
been  any  claim  bef  oi-e  us  that  the  property  should 
be  reconv^ed  to  the  vicar.    He,  and  the  Eccle- 
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^iastical  CommissionerB  for  him  and  his  buc- 
-oeasors  are  willing  to  take  the  money  which 
wonld  be  got  hj  the  sale  of  the  property ;  and,  in 
my  opinion,  that  is  the  utmost  that  they  can 
now  require.  It  is  the  Buccessire  vicars  who 
must  bear  the  loss,  and  not  the  owners  of  the 
settled  estates.  Some  other  questions  of  interest 
have  been  argued,  but  I  do  not  think  it  is  neces- 
sary at  present  to  give  any  opinion  upon  them. 
I  base  my  judgment  entirely  upon  the  ground 
that  there  never  was  a  contract  which  as  against 
the  settled  estates  could  be  held  to  be  a  proper 
and  binding  contract. 

C01.UH8,  L.  J. — I  am  of  the  same  opinion,  and 
on  the  same  grounds. 

SolicitoTS :  Milieg,  Jennings-WTiite,  and  FotUr  ; 
Dawson,  Bennelt,  and  Byde ;  Hulbarlt,  Hussey, 
And  Metcalfe. 


June  15  and  22. 

<Before  Lord  Altebbtokb,  M.B.,    Biobt  and 

Collins,  L.JJ.) 

Be  Flustheb.  (a) 

ArPEAL  FBOM  THE  (JUEEN's  BENCH  DIVISION,  IN 
BANKEUPTCT. 

Bankruptcy — "  Settlement  of  property  " —  Avoid- 
ance— Voluntary  gift  by  father  to  hit  son — 
Bankruptcy  Act  1883  (46  &  47  Viet.  e.  52),  s.  47. 

Where  there  is  a  gift  of  money,  and  it  is  not 
intended  by  the  giver  that  the  money,  or  the 
proceeds  of  the  money,  shaU  be  invested  in  a 
form  which  can  subsequently  be  traced,  the  gift 
does  not  constitute  a  "settlement"  within  the 
meaning  of  sect.  47  of  the  Bankruptcy  Act  188S. 

A  faOier  converted  his  bueineas  into  a  limited  com- 
pony,  which  subsequently  got  into  difficulties. 
Thereupon  his  son  agreed  to  purchase  the  pro- 
perfjr,  goodwill,  and  other  assets  of  M«  company. 
The  father  released  certain  debts  and  seeurUies 
due  to  him  from  the  company  as  part  of  the 
eemtideration  for  the  sale  of  the  hunness  to  the 
eon,  the  latter  paying  in  addition  a  sum  in  e4uh 
to  the  com^ny.  Within  two  years  the  father 
was  at^udteated  bankrupt.  It  was  admitted 
that  praetieoiUy  aU  the  stock-in-trade  of  the 
business  as  it  originally  came  to  the  son  had 
been  sold  subsequently,  and  other  stock-in-trade 
had  been  purenased  tn  the  ordinary  course  of 
business. 

Held,  that  the  transaction  was  not  a  "  settlement " 
which  was  voidable  under  sect.  47  of  the  JBank- 
nmtey  Act  1883. 

Re  Player  (53  L.  T.  Ben.  768  ;  15  Q.  B.  Biv.  682; 
2  Morrell,  261)  considered  and  approved. 

Decision  of  Wright,  J.  affirmed. 

In  M&j  1896  William  Flummer  converted  his 
bouness  of  a  draper,  which  he  carried  on  at 
Ijewisfaam,  in  the  county  of  Kent,  into  a  limited 
«ompany,  registered  nndfflr  the  name  of  Plammcnr's 
Stores  Limited. 

A  aeries  of  160  debentures  of  502.  each  were 
issued  by  the  company,  of  which  100  were  r^s- 
tered  in  the  name  of  William  Plnmmer. 

He  deposited  the  remaining  sixty  of  which  he 
was  also  owner  with  certain  bankers,  as  security 
for  advances  to  the  extent  of  35002.  made  by  them 
to  the  company. 

(«>  BspoTted  hr  E.  A.  SCBAT«BLBr,  Etq.,  VurMet-ut-lmiw. 


In  the  event  of  nonpayment  of  that  sum  by  the 
company  to  the  bankers,  William  Plummer  was  to 
become  a  creditor  of  the  company. 

In  May  1898  a  debenture-holders'  action  was 
commenced  against  the  company,  and  a  receiver 
was  appointed. 

On  the  3rd  June  1898  the  company  passed  a 
resolution  for  a  volantaiy  winding-up. 

By  an  agreement  dated  the  13th  July  1898, 
and  made  between  the  company  of  the  first  part ; 
William  Nicholson,  the  voluntary  liquidator,  of 
the  second  part;  William  Plummer  ot  the  third 
part;  and  Frederick  Greorge  Plummer,  a  son  of 
William  Plummer,  of  the  fourth  part,  the  com- 
pany agreed  to  sell  its  property,  goodwill,  and 
other  assets  to  Frederick  Greorge  Plummer  in 
consideration  of  his  paying  to  the  company  the 
sum  of  13,0002.  in  manner  therein  provided,  and 
to  its  trade  creditors  the  further  sum  of  57001. 
And  WiLiara  Flummer  thereby  agreed  to  sur- 
render to  the  company  sixty  of  1  he  lOO  debentures 
registered  in  his  name ;  to  release  the  company 
from  all  claims  of  the  bonkers  against  it  in 
respect  of  the  advances  referred  to ;  and  to  ngn 

fromissory  notes  jointly  with  Frederick  Oeorge 
'lummer  for  payment  of  an;  tr^de  debts  owing 
by  the  company,  but  unknown  at  the  time  to  its 
receiver.  This  arrangement  was  duly  carried  oat 
by  deed  of  covenant  and  indemnity  executed  <m 
the  15th  Aug.  1898,  and  made  between  William 
Flummer  of  the  first  part,  Frederick  Gleorge 
Flummer  of  the  second  part,  William  Nichols^ 
of  the  third  part,  the  creditors  of  the  company  of 
the  fourth  part,  and  Frederick  Beecrof t  as  trustee 
for  those  creditors  of  the.  fifth  part. 

It  was  admitted  that  WilUam  Plummer,  in 
entering  into  this  arrangement,  was  partly 
actuatM  by  his  desire  to  save  his  own  credit  as  a 
trader. 

On  the  25th  March  1899  William  Plummer 
filed  his  petition  La  bankruptcy ;  and  on  the  28th 
Feb.  190C  his  trustee  gave  notice  of  motion  for  a 
declaration  that  the  transfer  to  Frederick  Gieorge 
Plummer  of  the  bnsini-ss  and  of  the  property, 
goodwill,  and  other  assete  of  the  companv  effeoted 
in  pnrsnanoe  of  the  agreement  of  tne  13th  July 
1898  and  of  the  deed  of  covenant  and  indemnity 
of  the  15th  Aug.  1898  and  the  payments  tnaat 
and  releases  given  by  William  Plummer  for  the 
purpose  of  effecting  the  same  constituted  a~ 
"settlement"  by  William  Plummer  upon 
Frederick  Greorge  Plnmmer  of  the  property  com- 
prised in,  the  agreement  of  the  13th  July  1^8 
within  the  meaning  of  sect.  47  of  the  Bankmptoy 
Act  1883,  and  that  the  same  was  void  as  against 
the  trustee  in  the  bankruptcy  of  William 
Plummer;  or,  in  the  alternative,  for  a  declaration 
that  all  gifte  and  payments  made  and  all  claims 
released  by  William  Plummer  to  or  on  account 
or  for  the  benefit  of  FredericK  Gleoi^  Plnmmer 
for  the  purpose  of  effectuating  the  transfer  were 
void  as  against  the  trustee;  and  that  all  saoh 
orders  for  transfer  to  the  trustee  of  the  said 
property  or  for  payment  to  him  of  the  sums 
representing  the  value  of  the  gifts  and  paymente 
made  and  claims  released  as  aforesaid  might  be 
made. 

It  was  Emitted  that  practically  all  the  stock- 
in-trade  of  the  business  as  it  originally  came  to 
Frederick  George  Plummer  hvl  l«en  sold  subse- 
quently, and  that  other  stock  had  been  purchased 
in  the  ordinary  course  of  business. 
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The  motion  came  on  to  be  heard  before 
Wright,  J.  on  the  30th  April  1900,  when  the 
following  judgment  was  delivered : — 

Wbioht,  J . — This  was  certainly  a  proper  case 
to  investigate,  especially  in  view  of  the  statement 
or  admissions  made  in  writing  by  Frederick 
G^i^  Flummer.  But,  so  far  as  I  am  able  to 
form  a  conclusion  in  the  matter,  I  think  that 
ihere  is  not  sufficient  ground  for  declaring  him 
liable  for  the  sum  claimed  or  any  part  of  it.  It  is 
tme  that  Frederick  George  Plummer  has  got  the 
business,  and  that  the  business  has  been  paid  for 
to  the  extent  of  some  55002.  by  his  father,  the 
bankrupt,  in  cash,  and  partly  by  the  surrender  of 
some  debentures,  and  that  Frederick  George 
Plummer  himself  has  only  paid  about  5000Z. 
towards  it.  This  results  from  the  arrangement 
made  at  two  different  approximate  dates,  which 
seem  to  me  to  be  parts  of  the  same  transaction, 
the  main  object  of  which  was  that  the  business  of 
the  father  should  not  be  discredited  by  any 
failure  to  pay  off  any  ordinary  trade  creditors, 
though  no  doubt  it  was  also  his  intention  to 
benefit  the  son  Frederick  George  Plummer  in 
some  way,  perhaps,  to  compensate  him  for  the 

Practical  loss  of  shares  in  tne  oompauy  held  by 
im.  At  the  time  when  these  arrangements  were 
made,  there  was  no  idea  of  bankruptcy  at  all.  The 
arrangements  were  perfectly  proper,  and  were 
made  m  good  faith  at  the  time.  However,  bank- 
ruptcy intervened  within  two  years,  and  the  ques- 
tion now  is,  What  is  the  position  of  things  P  It 
is  submitted,  I  understand,  that  the  sale  by  the 
company  to  Frederick  Geon;e  Plummer  cannot 
be  impeached  because  his  father,  the  bankrupt,  is 
not  a  party  for  that  purpose.  Bat  it  is  argued,  I 
understand,  that  the  money  paid  by  the  bankrupt 
was  not  paid  for  valuable  consideration,  but  was 
a  voluntary  settlement  for  the  benefit  of  his  son. 
It  seems  to  me  that  in  fact  it  ought  to  be  held 
that  the  money  was  paid  on  the  footing  of  the 
second  document  of  the  15th  Aug.  1898  in  con- 
sideration of  Frederick  Gkorge  Plummer  having 
undertaken  in  part  to  discharge  the  liability  of 
the  ordinarr  creditors.  There  was  no  great  benefit 
to  Frederick  George  Plummer  in  any  case.  The 
amonnt  of  the  marg?n  is  not  very  material  if  the 
transaction  is  in  good  faith  and  for  valuable  con- 
sideration. It  turns  out  now  that  Frederick 
George  Plummer  actually  paid  some  50001.  out 
of  his  own  pocket,  and  the  mere  fact  that  the 
bankrupt  helped  to  buy  off  the  ordinary  shares 
does  not,  to  my  mind,  make  the  transaction  a 
voluntary  one,  because  there  was  a  substantial 
consideration  for  the  bankrupt  undertaking  that 
liability.  The  substantial  consideration  was  the 
son  coming  under  the  liability  to  discharge  the 
claims  of  the  creditors  under  the  deed  of  covenant 
and  indemnity  qf  the  15th  Aug.  1898.  I  have 
doubted  for  some  time  whether  there  was  any 
margin  of  value  which  ought  to  be  regarded  as  a 
voluntary  settiement.  But  I  think  that  the  evidence 
comes  short  of  showing  anything  of  that  kind, 
and  I  am  quite  unable  to  say  that  the  considera- 
tion received  by  the  father  in  respect  of  which 
he  made  his  contribution — viz.,  the  son  under- 
taking the  liability  of  paying  the  creditors — 
was  so  fictitious  or  unreal  as  to  make  the  trans- 
action one  that  should  be  impeached  on  that 
ground.  I  tiiink,  therefore,  that  the  application 
uils,  although  it  was,  I  repeat,  quite  right  to 
make  it. 


From  that  decision  the  trustee  in  bankruptcy 
now  appealed. 

Younger,  Q.C.  and  A.  H.  Dennis  for  the  appel- 
lant— First  we  say  that  the  transactions  nere 
constitute  a  "settlement"  of  the  property  cona- 
prised  in  the  instramentsi  and  therefore  should  be 
set  aside  as  void  agunst  the  trustee  in  bank- 
ruptey  under  sect.  47  of  the  Bankmptoy  Act 
1883.  Alternatively,  that,  even  though  tiie  trans- 
actions may  stand,  all  the  payments  made  by  the 
bankrupt,  as  part  consideration  for  the  sale  of  tb» 
company's  business  to  his  son,  are  void.  The 
release  of  the  debentures  having  been  made 
without  valuable  consideitition,  the  section  appliee 
to  the  voluntary  settlement  by  the  bankrupt  upon 
his  son: 

JS«  Vantittart;  £a  part*  Broton,  67  L.  T.  Bep. 
592;  (1893)  1Q.B.  181. 
It  is  tme  that  in  Be  Player  (53  L.  T.  Bep.  768; 
15  Q.  B.  Div.  682)  it  was  held  that,  in  order  to 
constitute  a  settlement  under  sect.  47,  it  is  neces- 
sary that  the  letention  of  the  property  should  be 
contemplated,  and  not  its  immediate  alienation  or 
consumntion.  The  observations  of  Lindley,  liJ. 
in  Be  Famham  (73  L.  T.  Bep.  231 ;  (1895)  2  Oh. 
799,  at  p.  807),  however,  diminish  the  value  of 
that  case  as  an  authority,  as  was  pointed  out  by 
Wright,  J.  in  Be  TatUcard;  E»  parU  Qgioial 
Reeeiver  ▼.  Hart  (80  L.  T.  Bep.  500;  (1899)  2 
Q.  B.  57).  Moreover,  in  Be  Carter  and  Kender- 
dine't  Contract  (76  L.  T.  Bep.  476 ;  (1897)  1  Oh. 
776)  Lindley,  L.J.  remarked  that  "sect.  47, 
according  to  its  terms,  hits  a  conveyance  or 
transfer  of  property  of  any  sort."  Conseiqaentiy 
the  decision  in  J!e  Flayer  {ubi  tup.)  can  no  longer 
be  regarded  as  one  that  ought  to  be  followed. 

Herbert  Beed.  Q.G.  and  JIfuir  Maekentie  for  the 
re8p<mdento. — The  transactions  here  do  not  con- 
stitute a  settlement  in  any  sense  within  sect.  47 
of  the  Bankmptoy  Act  1^3.  If  a  settlement  at 
all,  it  is  not  a  voluntary  one,  but  a  settiement 
miide  for  valuable  consideration : 

Hane«  v.  Harding,  59  L.  T.  Bep.  659;  20  Q.  B. 
Div.  732. 

The  bankrupt's  son  was  a  purchaser  for  value; 
the  quantum  paid  is  immaterial.  Even  if  the 
settlement  was  not  for  valuable  consideration,  yet, 
as  the  stock-in-trade  of  the  business  has  long 
since  heeai  sold  and  other  purchased  in  ite  place, 
the  principle  of  Be  Player  (ubi  tup.)  is  applic- 
able. That  case  is  jKOod  law.  A  covenant  for 
payment  of  a  sum  of  money  not  specifically  ear- 
marked was  held  not  to  be  a  "  settlement "  within 
the  meaning  of  sect.  91  of  the  Bankmptoy  Act 
1869: 

Bt  parte  Biihop;  Be  Tonniea,  28  L.  T.  Bep.  862; 
L.  Bep.8Ch.App.  718. 
Money,  not  being  a  subject  of  conveyance,  haa 
been  held  not  to  be  within  the  meaning  of  sect  126 
of  the  Bankmptoy  Act  1849 ;  and  therefore  that 
money  given  by  a  father  before  his  bankruptcy  to 
his  son  to  advance  him  in  a  partnership  could  not 
be  recovered  back  by  his  father's  assignees : 

Griffiths  and  Holmes  on  Bankruptoy,  edit.   1867, 
p.  438,  oitinir 

Ktrtsington  v.  Ckantler,  2  M.  &  S.  36  ;  14  B.  B.  577  ; 

£z  parte  Bhorland,  7  Yea.  88  ;  6  B.  B.  86. 
Younger,  Q.C.  in  reply. — If  any  valuable  con- 
sideration whatever  for  this  settlement  can  be 
shown,  it  was  of  a  most  vague  and  unsatisfactory 
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nature,  and  was  clearly  inadequate ;  and  this  has 
been  held  sufficient  to  avoid  a  settlement  under 
the  statute  13  Eliz.  o.  5 : 

UatOuuii  T.  Feavtr,  1  Cox  Cb.  Cm.  278. 
Also  under  sect  91  of  the  Bankraptcy  Act  1869  : 

Ex  fMrte  EiOman ;  Be  Pumfrty,  40  L.  T.  Bep.  178 ; 
10  Ch.  DiT.  622. 

The  release  of  the  debentures  was  clearly  made 
by  the  bankrupt  for  the  benefit  of  his  son.  A 
purchase  in  the  name  of  a  son  may  be  a  settle- 
ment: 

Chritty  t.  Courtenay,  13  Bear.  96. 
If  only  a  part  of  the  purchase  money  is  paid,  he 
•who  advances  it  is  in  the  position  of  a  settlor : 

Wray  t.  Steele,  2  V«6.  A,  B.  388 ;  13  B.  B.  124. 
Altiioagh  the  stock-in-trade  of  the  buainees  has 
been  amied  since  the  son  first  acquired  it,  the 
trustee  is  not  prevented  from  following  it : 

Be   Mmiat ;    Kingtton   Cotton  MiUe  Company  v 
Mouat,  80  L.  T.  Bep.  406  -.  (1899)  1  Ch.  881 ; 

Dovne  t.  Gorton,  64  L.  T.  Bep.  809 ;  (1891)  A.  C. 
190. 

Herbert  Beed,  Q.C.  was  beard  in  reply  on  the 
further  cases  cited. 

Lord  AiiTBBSTONE,  M.B. — This  case  is  not  with- 
out difficulty,  and  we  have  been  very  much  assisted 
by  the  arguments  of  connael  in  the  case.  The 
question  is  whether  certain  transactions  are  void- 
able against  the  trustee  in  bankruptcy  because  of 
the  provisions  of  sect.  47  of  the  Bankruptcy  Act 
1883.  Before  I  deal  with  the  facte  of  the  case  I 
think  it  will  be  convenient  if  I  stete  my  view  as 
to  the  law  in  this  war :  It  seems  that  there  are 
two  lines  of  cases  both  under  the  old  bankmptey 
statutes  and  sect  47  of  the  Act  of  1883.  In  one 
class  there  is  a  gift  of  money  intended  to  be  in- 
vested in  something  which  can  be  traced  and  it  has 
been  intended  to  be  and  to  remain  the  property  of 
certain  persons.  In  that  class  of  case  it  was  held 
that  there  was  a  "  settlement."  On  the  other  hand, 
there  is  a  class  of  case  in  which  there  is  a  gift 
of  money  and  it  is  not  intended  that  the  money 
•  or  the  proceeds  of  the  money  shall  be  invested  in 
■  a  form  which  can  subsequently  be  traced.  Ther^ 
'  it  was  held  that  there  was  no  settlement.  •  The 
tvro  separate  cases  entitled  Be  Player  happen  to 
illustrate  both  classes  of  case.  The  case  reported 
in  53  L.  T.  Bep.  768 ;  15  Q.  B.  Div.  682  illustrates 
a  gift  which  does  not  constitute  a  settlement ; 
the  case  reported  in  2  Morrell,  261,  illustrates  a 
gift  that  does.  In  Be  P/aver  the  sum  of  6502.  was 
given  to  one  son  to  enable  liim  to  start  in  business 
and  it  was  held  not  to  be  a  settlement.  Money 
was  given  to  another  son  to  enable  him  to  buy 
shares  in  a  ship  and  it  was  held  to  be  a  settle- 
ment. I  think  that  Williams,  J.  in  Be  VansUtart; 
Ike  parte  Brown  v.  Vanaittart  (67  L.  T.  Bep.  592 ; 
(1893)  1  Q.  B.  181)  andWright,  J.in  B«  Tankard; 
E»  parte  Official  Beeeiver  v.  Hart  (80  L.  T.  Bep. 
500;  (1899)  2  Q.  B.  57)  expressed  the  same 
principle,  and  I  do  not  think  that  I  should  wish 
to  express  it  differently  than  Wright,  J.  did.  He 
said  (at  p.  60  of  (1899)  2  Q.B.) :  "  I  conceive,  though 
there  seems  to  be  no  authority  on  the  point,  that 
neither  the  original  alienee,  nor  the  transferee 
trom  him,  ooukl  be  required  to  restore  money 
which  he  has  spent  or  property  which  he  has 
aliened  before  the  bankmptey,  and  without  notice 
of  any  act  of  bankmpt<^  (or,  perhaps,  without 
knowledge   of   insolvency),   though  the   alienee 


probably  is  liable  to  account  for  any  proceeds 
which  remain  in  his  hands  at  the  time  of  the 
bankroptOT — at  any  rate,  if  the  acquisition 
by  him  of  those  proceeds  was  an  object  of  the 
gift  to  him  so  that  the  proceeds  can  properly  be 
said  to  represent  the  gift.  And  if  this  is  the 
proper  view  of  the  meaning  and  consequences  of 
the  section,  the  inconveniences  which  seem 
to  have  been  apprehended  in  Be  Player  (53  L.  T. 
Bep.  768;  15  Q.  B.  Div.  682)  would  not  occur. 
There  would  be  no  hardship  in  making  the  donee 
of  a  voluntary  gift  surrender  what  remains  in  his 
hands  free  of  any  charge  or  equity."  There  are 
those  two  classes  of  cases  and  two  lines  of  thought 
running  through  the  cases,  and  the  difficulty  is  to 
see  within  which  line  of  authorities  the  present 
oa^e  falls.  It  will  be  convenient  if  I  now  sum- 
marise the  facte  of  the  case.  [His  Lordship  did 
so,  and  continued:]  It  is  not  attempted  to 
impeach  the  transaction  on  the  ground  that  it 
was  not  bond  fide  or  was  fraudulent.  It  is 
conceded,  and  the  argument  has  proceeded  on  the 
basis,  that  there  was  nothing  improper  in  the 
transaction.  The  Question  is  whether  it  can  b» 
impeached,  the  fattier  having  committed  an  act 
of  oankruptcy.  [His  Lordship  stated  the  effect 
of  tba  deed  of  the  13th  July  1898,  and  continued:] 
It  is  not  suggested  that  under  that  deed  alone 
any  money  went  from  the  father  to  the  son,  but 
it  IS  said  that  the  result  of  the  father  withdrawing- 
his  claim  agtunst  the  company  in  respect  of  the 
debentures  and  thus  becoming  a  simple  contract 
creditor  improved  the  position  of  the  eon,  so  that 
he  is  enabled  to  get  the  business  for  less  than  he 
otherwise  could  have  done.  I  am  not  concerned 
to  dispute  that  the  transactions  may  have  resulted 
in  the  son  getting  some  greater  benefit  than  he 
might  otherwise  have  got.  But  I  do  not  think 
that  that  fact  is  enough.  The  next  deed  is  dated 
the  15th  Aug.  1898,  and  made  between  the  father 
and  the  son  and  the  receiver ;  and  the  effect  is 
that  the  father  became  jointly  responsible  with 
the  son  to  the  trade  creditors.  In  the  body  of  the 
deed  it  is  steted  "for  the  considerations  afore- 
said." It  is  to  be  noticed  in  passing  that  those 
words  refer  to  the,  transaction  as  including  ihe 
consideration  of  natural  lore  and  affection.  It 
has  been  argued  by  Mr.  Younger  that  that  stete- 
ment  shows  that  part  of  the  father's  claim  was 
given  to  the  son  as  a  gift.  It  is  only  necessary  to 
state  generally  what  tue  son  did.  Property  as  to 
which  the  father  might  have  some  claim  was 
given  to  the  son.  He  is  not  concerned  in  disputing 
that  the  transaction  might  have  resulted  in  the 
son  getting  the  business  free  from  the  claim 
which  the  father  might  have  enforced.  But  he 
invested  4002.  of  his  own  in  the  business  and 
carried  it  on  with  energy,  and  found  sufficient 
money  to  pay  all  the  creditors.  It  is  impossible 
to  say  that  the  son  did  not  give  Vidue  for  the 
transactions.  The  son  came  under  very  respon- 
sible liabilities.  He  did  manage  the  business  and 
carried  out  the  transactions.  Under  these  circum- 
stances, Wright,  J.  has  held  that  the  trans- 
actions are  not  transactions  which  are  voidable 
under  sect.  47  of  the  Bankruptcy  Act  1883.  We 
have  been  pressed  by  Mr.  Younger  to  reverse  that 
decision  on  two  grounds :  First  he  says  that  the 
business  was  acquired  bv  money  contributed  in 
part  by  the  father,  and  therefore  either  wholly  or 
m  part  the  ti^nsactions  must  be  treated  as  a 
settlement  by  him.    I  cannot  adopt  that  view.    I 
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think  that  the  acquirement  of  the  bnainess  by  the 
son  would  not  have  bt-en  carried  ont  without  the 
father's  cononrrenca,  bat  that  falls  short  of  any- 
thing tliac  coold  be  called  a  "  settlement "  of  the 
bnsiness.  The  fact  that  the  business  was  aoquired 
by  means  of  money  obtained  from  the  father  is 
not  sufficient  to  make  it  a  settlement.  I  do  not 
mean  to  say  that  this  might  not  be  a  settlement 
of  a  businevs  within  the  rule,  but  it  seems  to  me 
that  here  the  facts  fall  very  far  short  of  that. 
Failing  the  possibility  of  obtaining  relief  upon 
that  ground,  it  is  said  that,  at  any  rate  to  the 
extent  to  which  moneys  of  the  father  have  pro- 
duced the  business,  the  transaction  ought  to  be 
set  aside.  Mr.  Younger  says  that  there  ought  to 
-be  an  inquiry  as  to  what  was  the  value  of  the 
business  un  the  day  of  the  bankruptcy.  It  is  not 
disputed  that  no  authority  can  be  found  under 
the  Bankruptcy  Act  1883  for  this  principle  being 
■applied  to  fluctuating  property  of  this  kind  like  a 
business.  There  is  no  case  to  support  that.  All 
the  authorities  are  cases  where  mon^  has  been 
accounted  for  and  either  the  money  itself  is  still 
to  be  found  or  the  proceeds  of  the  money  can  be 
traced.  Be  Tankard  (vii  tup.)  went  on  that  foot- 
ing. In  my  opinion  there  is  nothing  here  tiiaA 
amounted  to  a  settlement  of  money  any  more 
than  of  the  bunness  purchased.  Ithmk  that  the 
son  is  a  purchaser  for  value  of  this  business  for 
the  purposes  of  sect.  47  of  the  Bankruptcy  Aot 
1883.  In  my  opinion  he  did  purchase  from  the 
company  with  the  assistance  of  the  father  partly 
out  of  his  own  money  and  partly  ont  of  moneys 
supplied  to  him  by  the  father.  He  ought  there- 
fore to  be  deemed  a  purchaser  for  value.  It  is 
not  sufficient  to  say  that  no  part  of  what  he  gave 
went  into  the  pocket  of  the  father,  and  it  must 
not  be  forgotten  that  it  is  plain  on  the  facts  that 
the  fa' her  had  a  distinct  interest  in  maintaining 
the  credit  of  this  bnsiness,  and  that  he  acted  in  a 
perfectly  bond  fide  way  in  maintaining  his  own 
credit.  I  think  that  it  is  impossible  to  upset  the 
decision  of  Wright,  J.  The  appeal  will  acoord- 
in^y  be  dismissed. 

AIOBT,  L.J. — I  am  of  the  same  opinion,  on 
the  facts,  as  the  Master  of  the  Bolls,  and  have 
come  to  the  same  conclusion.  All  that  I  wish  to 
say  is,  that  I  do  not  think  that  Be  Player  (hM 
*up.)  has  been  at  all  successfully  impeached.  I 
thmk  in  that  case  both  Mathew,  J.  and  Cave,  J. 
went  on  the  intelligible  principle  that  a  gift  of 
monev  which  is  not  hedged  about  with  conditions 
that  it  should  be  invested  and  kept  in  a  certain 
way  cannot  be  called  a  "  settlement "  within 
aeot.  47.  Some  of  the  criticisms  on  that  case  are 
based  on  a  mi-understanding.  Gave,  J.  did  not 
profess  to  hold  that  money  could  not  be  settled, 
but  he  did  say  that  a  gift  of  money  to  be 
expended  at  once  is  not  within  sect.  47.  I  do  not 
think  that  the  judgment  is  in  any  way  impeached 
by  any  of  the  authorities  refeired  to,  and  my 
opinion  in  the  present  case  is  this,  that,  although 
the  bankrupt  did  release  the  company  from  cer- 
tain debentures,  yet  he  did  that,  not  with  the 
view  of  making  a  settlement  on  the  son,  bat  to 
enable  the  son  to  purchase  the  business,  which  he 
could  not  have  done  if  the  father  had  insisted  on 
his  strict  rights.  It  was  a  means  of  holding  the 
business  together.  If  there  had  been  a,  release  of 
debeiitures  to  the  company  there  and  then,  no 
claim  would  have  been  made  by  the  tmstee  in 
bankruptcy  in  respect  of  the  release.    If  we  come 


to  the  conclusion  that  there  was  a  settletneat, 
we  can  only  set  it  aside  from  the  time  of  the 
bankruptcy,  and  the  trustee  could  only  take  any 
property  which  he  could  show  was  paid  or 
released  by  the  father.  At  any  rate,  I  agree  that 
on  all  the  facts  of  the  case  we  cannot  say  that 
there  is  any  proper  claim  by  the  tmstee  to  the 
business. 

GoLUNS,  L.J. — ^I  am  of  the  same  opinion.  I 
think  that  this  case  is  really  very  much  one  of 
facts,  and  I  see  no  reason  to  disagree  with  the 
decision  of  Wright,  J.  on  the  facts.  I  think  that 
the  father  was  desirous  of  assisting  the  son  to 
acquit  e  the  buiiiiiess.  If  there  was  a  gift  to  any- 
one, it  w>is  to  the  father  himself.  He  does  it  for 
the  purpose  of  preserving  his  own  credit.  I  do  not 
think  that  the  transactions  fall  within  sect.  47.  I 
should,  howsver,  be  loth  to  hold  that  it  would  be 
impossible  to  assail  any  transaction  where  a 
father  buys  a  business  for  a  son  to  be  carried  on 
by  him.  I  think  that  Be  Player  (ubi  tap.)  does 
not  decide  that  money  advanced  to  a  son  for 
buyinit  a  business  cannot  fall  within  the  section. 
I  think,  however,  that  this  transaction  does  not 
fall  within  the  section  at  aU.  ^^^  dismissed. 

Solidtors  for  the  appellant,  Marsh€dl  and 
Pridham,  agents  for  Vripps,  Son,  and  Daish, 
Tnnbridge  Wells. 

Solicitors  for  the  reppondent,  Phelps,  Sidgteiek, 
and  Biddle. 


July  16  and  17. 
(Before  Lord  Axyxestonb,  M.B.,  Bioby  and 

GOLLINS,  Ij.JJ.) 

Be  HvoRBS  AND  Ashlbt's  Gontkact.  (a) 

APPEAI.  FROM  THE  CHANCEET  DITIsrON. 

Vendor  and  purchaser  —  Contract  for  sale — 
Validity  of  contract  —  Practice — Nummons — 
Jurisdiction — Vendor  and  Purehater  Act  1874 
(37  £  88  Viet.  e.  78),  s.  9. 

Property  teas  put  up  for  sale  by  auction  in  two 
lots,  Uie  first  of  wkieh,  consisting  of  tteo  fields, 
was  not  sold,  and  the  other,  consisting  of  six 
cottages,  was  sold.  It  was  provided  by  the  con- 
ditions of  sale  that  tke  property  was  sold  subject 
to  aU  rights  of  way  and  water  and  other  ease- 
ments (if  any). 

Neither  the  partiettlars  nor  the  conditions  con- 
tained any  other  mention  of  rights  of  way  or 
easements. 

The  solicitors  acting  for  the  purcluiser  of  the 
cottages  comprised  in  the  second  lot  prepared  a 
draft  conveyance  which  gave  him  cm  unrestricted 
right  of  way  over  one  of  tlte  fields  comprised  in 
the  first  lot,  which  adjoined  the  eottaaes,  for  aU 
purposes  oonneeted  with  the  use  and  enjoyment 
of  the  cottages,  and  also  an  acknowledgmeni  of 
his  right  to  tctke  water  from  arul  use  a  pump  on 
the  other  field.  • 

The  purchaser's  right  to  use  the  pump  too*  denied 
by  the  vendors.  They  admitted,  however,  his 
right  to  a  way  as  of  necessity  over  the  field,  but 
only  in  a  certain  defined  line  round  the  edge  <4 
0*6  fiield.  The  vendors'  solieUors  accordingly 
altered  the  draft  conveyance,  and  added  a  clause 
restricting  the  getieral  toords. 

A  summons  weu  taken  out  by  the  vendors,  under 

(a)  Beported  by  E.  A.  Sobatchi.ei,  Eaq.,  Barriwer4it-L«w. 


Digitized  by 


Google 


Dec.  1,  1900.] 


THE  LAW  TIMES. 


LVoi.  Lxxxm— 391 


Ct.  o»  App-] 


£e  HooBBS  AMD  Ashlkt's  Contbact. 


[Ct.  of  App. 


ike  Vendor  and  Purduuer  Aot  1874,  to  have  the 
queationt  as  to  the  right  of  uay  and  oOter 
matters  determined.  The  purokater  stated  that 
at  the  saU  the  auetioneer  had  rqtlied,  in  antwer 
to  a  question  put  to  him,  that  tke  purchaser  of 
lot  2  would  have  the  right  to  use  the  pump  and 
.  well;  that  he  bought  in  relianee  upon  that ;  and 
that,  if  he  eowidnot  haute  use  of  fhepump  and 
the  right  ofteay  vfhieh  he  required,  he  tooiM  he 
eompelled  either  to  dedine  to  complete  the  pur^ 
chase  or  to  insist  upon  compensation. 

Seld,  thai  the  fact  that  a  question  as  to  the  validity 
of  the  eontraet  vms  intended  to  ie  raised  by  t}ie 
purchaser  did  not  relieve  the  court  from  deter- 
mining as  to  what  form  the  contract  should  take 
if  it  were  enforced ;  and  that  the  vendors  were 
entitled  to  limit  the  general  words. 

Decision  of  Keketoich,  J.  reversed. 

Isr  April  1899  property  was  pufc  np  for  sale  by 
auction  in  two  lots,  the  first  of  which,  consistine 
of  a  pablio-house  and  two  fields,  was  not  sold,  and 
the  other,  consisting  of  six  cotta^  and  the 
gardens  belonging-  thereto,  was  sold  to  the  Bev. 
Gr.  E.  Ashlev,  and  he  signed  a  memorandam  of 
agreement  dated  the  26th  April  1899. 

Condition  6  of  the  general  conditions  of  sale 
was  as  follows : 

The  property  ii  sold  robjeot  to  all  rigfata  of  way  and 
water  wad  other  easements  (if  any),  land  tax,  tithes, 
tithe  oommntatioDS,  and  to  all  tenanoiee  from  year  to 
year  or  for  any  less  period,  whether  mentioned  in  the 
partioalara  of  sale  or  not,  and  to  all  zigrhts  sad  claims 
nnder  sooh  tenancies.    .     ,    . 

Neither  the  particulars  nor  the  conditions  con- 
tained any  other  mention  of  rights  of  way  or 
easements. 

The  vendors'  title  to  the  property  comprised  in 
lot  2  was  accepted  by  the  purchaser's  solicitors, 
and  on  the  7ui  June  1899  they  sent  to  the 
vendors'  solicitors  for  approval  a  draft  of  the 
conveyance  which  they  had  prepared. 

The  draft  gave  the  purchaser,  his  hmrs  and 
assigns,  an  unrestricted  right  of  wav  ovei'  one  of 
the  fields  comprised  in  lot  1,  adjoining  the 
cottages  comprised  in  lot  2,  for  all  purposes  con- 
nected with  the  use  and  enjoyment  of  those 
cottages ;  and  on  the  plan  which  was  furnished 
with  the  draft  a  dotted  line  was  drawn  marking  a 
way  across  the  centre  of  the  field  which  had  been 
used  by  the  occupants  of  the  cottages  as  a  means 
of  access  to  lot  2. 

The  draft  also  contained  an  acknowledgment  of 
the  right  of  the  purchaser,  his  heirs  and  assigns, 
to  take  water  from  and  use  a  pump  on  the  other 
field  comprised  in  lot  1. 

The  purchaser's  right  to  the  use  of  the  pump 
wa*  denied  by  the  vendors.  They  admitted,  how- 
over,  his  right  to  a  way  as  of  necessity  over  the 
field  comprised  in  lot  1,  though  not  over  the 
centre  of  that  field,  but  only  in  a  certain  defined 
line  round  the  edge  of  it,  which  way  had  by  the 
consent  of  the  vendors  also  been  before  used  by 
the  occupants  of  the  cottages. 

The  vendors'  solicitors  accordingly  altered  the 
draft  conveyance  and  the  plan,  and  they  added 
the  following  clause  to  the  draft  conveyance  : 

Together  also  with  all  creclions,  fixtures,  commons, 
hedges,  ditches,  drains,  fences,  ways,  waters,  water- 
conrses,  liberties,  privileges,  easements,  rights,  and 
advantages  whatsoever  appertaining  or  apportenant  to 


the  said  heroditamonts  or  any  part  thereo'.  And  so 
that  this  atgarancc  shall  not  by  virtue  of  sect.  6  of  the 
C!onveyaiioiiig  and  Law  of  Property  Aot  1881  include  or 
operate  as  a  grant  or  atsaranoe  of  any  right  or  ease- 
ment whatsoever  not  hereby  expressly  conveyed. 

The  purchaser  not  b«ng  satisfied  with  these 
alterations,  the  vendors  on  the  27th  Oct.  1899 
took  out  a  summons,  under  the  Yendor  and  Pur- 
chaser Act  1874,  asking  for  a  declaration — first, 
that  the  purchaser  was  not  entitled  to  have  the 
property  conveyed  to  him  by  a  deed  in  the  terms 
of  the  draft  conveyance,  but  that  the  vendors 
were  entitled  to  have  inserted  therein  after 
the  description  of  the  parcels  the  clause  above 
•set  out,  which  had  been  added  to  the  draft 
by  their  solicitors ;  and,  secondly,  that  the  pur- 
chaser was  not  entitled  to  have  included  in  the 
conveyance  a  g^nt  of  a  right  of  way  over  a  piece 
of  land  belonging  to  the  vendors  not  comprised 
in  the  contract  in  the  form  in  which  the  grant 
was  proposed  to  be  made  in  the  draft  conveyance, 
but  tbat  the  vendors  were  pntitled  to  define  the- 
position  of  the  land  over  which  the  right  of  way 
was  to  be  exercised  in  the  manner  shown  upon 
the  plan  furnished  by  their  soliuitors. 

The  summons  was  adjourned  into  court,  and" 
came  on  to  be  heard  before  Kekewich,  J.  on  the- 
13th  Jan.  1900. 

The  purchaser  stated  that,  at  the  sale,  the  auc- 
tioneer had  replied,  in  answer  to  a  question  put  to 
him,  that  the  purchaser  of  lot  2  would  have  the 
right  to  use  the  pump  and  well ;  that  he  pur- 
chased the  property  in  reliance  upon  that;  and' 
that,  though  a  willing  purchaser,  if  he  could  not 
have  the  use  of  the  well  and  pump  and  the  right 
of  way  which  he  required,^  he  would  be  oompelled 
either  to  decline  to  complete  the  purchase  or  to 
demand  compensation.  He  objected  also  that 
the  vendors  could  not  inaist  upon  the  contract 
as  it  stood ;  and  that  the  question  was  one 
affecting  the  existence  or  validity  of  the  con- 
tract, and  was  not  proper  to  be  determined  on  a 
summons. 

It  was  decided  by  Kekewich,  J.  that  he  could 
not  eo  into  the  question  of  the  statements  made 
by  tiie  aucUoneer,  but  that  such  statements 
should  be  given  in  evidence  in  the  usual  wa^  in 
an  action,  for,  if  proved,  they  would  give  a  right 
of  rescission.  His  Lordship  accordingly  dismissed 
the  summons  with  costs. 

From  that  decision  the  vendors  now  appealed. 

Neville,  Q.C.  and  E.  J.  Elgood  for  the  appel- 
lants.— The  fact  that  the  purchaser  may  possibly 
have  a  right  of  rescission,  or  a  good  defence  to  an 
action  for  specific  performance,  ought  not  to  pre- 
vent the  court  from  deciding  a  question  whicm  is 
properly  raised  under  the  Vendor  and  Purchaser 
Act  1874: 

Be  Lander  and  Bagley'i  Contract,  67  L.  T.  Rep. 
521 ;  (1892)  3  Ch.  41. 
That  case  was  followed  in  substance  by  Keke- 
wich, J.  in  Me  Wallis  and  Barnard's  Contract  (81 
L.  T.  Rep.382;  (1899)  2  Ch.  515).  There  have 
been  acts  of  confirmation  which  would  prevent 
the  right  of  rescission.  The  general  words 
implied  is  a  conveyance  by  virtue  of  sect.  6  of  the 
Conveyancing  Act  1881  may  be  restricted  if  so 
desired : 

Re  Peek  and  the  School  Board  for  London,  68  L.  T. 
Bep.  847 ;  (1893)  2  Ch.  315. 
One  way  of  necessity  is  all  that  the  purchaser  can 
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claim,  and  the  Tendors  are  entitled  to  select  that 
way: 

Bolton  T.  Bolton,  40  L.  T.  Bep.  382 ;  11  Ch.  J>ir. 
968. 

He  cannot  claim  all  ways  that  have  been  enjoyed 
with  the  property  over  adjoining  land  OF  the 
Tondors,  or  more  than  he  would  have  been 
entitled  to  before  the  Conveyancing  Act  1881 
came  into  operation.  The  law  has  not  been 
altered  by  sect.  6  of  that  Act,  bat  it  only  shows 
that  certain  words  are  to  be  implied  if  no  con- 
traiy  intention  appears.  [Collins,  L.J.  referred 
to  Kay  V.  Oxley  (33  L.  T.  Rep.  164 ;  L.  Rep.  10 
Q.  B.  360).] 

Benshato,  Q  C.  and  Theodore  Bibton  for  the 
respondent. — The  questions  raised  in  the  present 
case  cannot  be  determined  upon  a  summons 
taken  out  nnder  the  Vendor  and  Purchaser  Act 
1874.  The  object  of  that  Act  was  to  enable 
parties  to  avoid  bringing  an  action,  and  to  do 
that  which,  under  the  old  practice,  could  have 
been  done  in  chambers  : 

Re  Burroughes  and  Lynn's  Contract,  36  L.'T.  Bep. 
778  ;  5  Ch.  Div.  601. 

Bat  it  was  not  the  object  of  the  Act  that  ques- 
tions tumiug  upon  the  existence  or  the  validity  of 
the  contract  should  be  determined  npon  a 
summons  thereunder.  The  main  point  in  the 
present  case  is  contract  or  no  contract.  The  pur- 
chaser contends  that  there  is  no  contract  wnat- 
ever  binding  upon  him.  He  claims  to  be  entitled 
to  go  behind  the  contract  which  the  vendors  seek 
to  establish.  The  rights  of  the  parties  could  be 
dealt  with  in  an  action  for  specific  performance : 

B»  Landei'  And  Bagley't  Contract,  67  L.   T.  Bep.' 
521 ;  (1892)  3  Ch.  41 ; 

Beott  V.  Alvarez,  73  L.  T.  Bep.  43;  (1895)  2  Ch. 
608. 

In  the  present  case  Kekewich,  J.  expressed  some 
doubt  as  to  his  previous  decision  in  Be  WaUi*  and 
Bamard'e  C(mtraet  (81  L.  T.  Bep.  382 ;  (1899)  2 
Ch.  515).  There  he  had  decided  that  a  question 
on  the  form  of  conveyance  could  be  determined 
upon  a  summons  under  the  Vendor  and  Pur- 
chaser Act  1874,  although  the  respondent  might 
have  a  right  to  the  rescission  of  the  contract  on 
the  ground  of  mibtake.  It  would  not  assist  the 
parties  at  all  to  have  the  question  as  to  the  right 
of  way  determined  now,  on  the  footing  of  there 
being  a  valid  contract,  if  the  bringing  of  an  action 
becomes  subsequently  necessary ;  and  such  a 
proceeding  would  contravene  the  rule  against 
mnltiplicity  of  legal  proceedings :  (Judicature 
Act  1873,  B.  24,  Bub-s.  7).  Neither  party  might  be 
able  to  enforce  the  contract ;  in  which  event  the 
costs  of  the  summons  would  be  uselessly  incurred. 
The  ^presentation  made  by  the  auctioneer  is 
binding  upon  the  vendors.  Misrepresentation 
invalidates  a  contract : 

Derry   v.   Peelc,  61  L.   T.  Eep.  265  ;  14  App.  C»8. 
337,  359. 

E.  J.  Elgood  replied. 

Lord  Altbbstone,  M.R. — This  is  an  appeal 
from  a  decision  of  Kekewich,  J .  upon  a  summons 
under  the  Vendor  and  Purchaser  Act  1874. 
There  were  two  questions  raised  on  the  draft 
conveyance,  but  they  were  not  decided,  Keke- 
wich, J.  having  dismissed  the  summons.  It  was 
not  seriouslv  disputed  by  counsel  for  the  respon- 
dent that,  if  there  is  a  contract  which  can  stand, 


the  parchaser  could  not  insist  npon  having  a  ooa- 
veyanoe  in  the  form  which  he  tendered,  but  they 
said  that  the  vendors  ought  not  to  be  allowed 
to  raise  the  qneetion  as  to  the  form  of  the  con- 
veyance to  which  the  summons  is  directed  at  all, 
because  the  purchaser  could,  if  an  action  for 
specific  pefoi-manoe  were  brought  against  him, 
raise  a  very  serious  question  as  to  the  validity  of 
the  contract,  at  all  events  with  regard  to  the 
representation  said  to  have  been  made  by  the 
auctioneer  at  the  sale  as  to  the  supply  of  water. 
A  question  also  arose  as  to  a  right  of  way  over 
the  adjoining  field,  and  it  was  suggested  that  it 
was  so  inconvenient  that  snch  a  question  should 
be  determined,  so  to  speak,  beforehand  that 
the  learned  judge  was  right  in  dismissing  the 
summons.  I  do  not  think  the  discnsuon  of  snch 
a  question  was  so  inconvenient  as  to  justify  that. 
I  think  that  he  went  too  far  in  so  doing.  He 
went  farther  than  his  own  decision  in  Be  Wallia 
and  Bamard't  Contract  {uhi  sup.).     There  are 

Sassages  in  the  judgment  of  (5hitty,  J.  m  Be 
lander  and  Bagley's  Contract  {uhi  sinp.)  which 
seem  to  show  that  in  his  opinion  the  right  view 
is  that,  although  a  question  may  be  raised  as  to 
the  validity  of  the  contract  as  it  stands,  still  the 
court  will  express  an  opinion  upon  questions 
arising  as  to  the  constmotion  of  the  contract. 
Speaking  for  myself,  I  think  it  would  be  a  very 
inconvenient  practice  to  lay  down  that  where  the 
parties  have  been  acting  on  the  footing  of  there 
being  some  contract  between  them,  and  have 
been  considering  and  exchanging  drafts  and 
endeavouring  to  agree  as  to  the  form  of  the 
conveyance,  and  one  of  them,  either  vendor  or 
purchaser,  takes  steps  to  obtain  the  determination  , 
of  a  point  in  dispute  under  the  provisions  of  the  , 
Vendor  and  Purchaser  Act  1874  the  summons 
should  be  dismissed  simply  because  on  the 
hearing  of  the  summons  the  other  party 
says  that  he  may  be  going  to  raise  the  ques- 
tion whether  there  is  any  contract  at  all, 
and  so  oust  the  jurisdiction  of  the  judge  under 
the  Vendor  and  Purchaser  Act  1874.  I  quite 
agree  that  if  the  only  question  raised  is  one  affect- 
ing the  existence  or  the  va.lidity  of  the  contract, 
thJat  is  not  a  proper  question  to  be  determined 
under  the  Vendor  and  Purchaser  Act  1874  having 
regard  to  the  exception  contained  in  sect.  9.  It 
cannot  be  said  that  that  objection  will  arise  on 
both  the  questions  in  this  case.  As  regards  the 
claim  of  the  purchaser  of  a  right  to  draw  water 
from  the  well,  that  may  depend  to  a  great  extent 
upon  what  was  said  in  the  auction  room,  but 
When  dealing  with  the  question  of  the  right  of 
way  it  is  impossible  to  say  that  the  question  of 
the  rights  which  the  purchaser  could  insist  upon 
having  under  the  grant  in  his  conveyance,  and  the 
particular  words  which  ought  to  be  inserted  in  the 
deed,  is  a  question  afFecting  the  existence  or 
validity  of  the  contract.  The  purchaser  tendered 
a  conveyance  in  a  form  which  would  have  the  effect 
of  giving  him  rights  of  way  and  water  under  sub- 
sect.  2  of  sect.  6  of  the  Conveyancing  and  Law  of 
Property  Act  1881,  On  the  conveyance  being 
tendered  in  that  form,  the  vendors  said:  "No. 
You  are  not  entitied  to  insist  upon  a  grant  giving 
yon  all  that  sect.  6  of  the  Act  would  give,  and  wo 
will  indicate  what  we  are  prepared  to  give  you 
under  the  contract."  I  think  that  is  a  question 
which  it  is  to  the  advantage  of  the  parties  to  have 
raised  and  determined,  and  Kekewich,  J.  ought  to 
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hare  decided  the  question  whether  or  not  the  pur- 
chaser oonld  expect  to  have  in  his  conveyance  any 
such  grant  of  rights  of  way  as  he  would  get  under 
sub-sect.  2  of  sect.  6  of  the  CouTeyancing  Act 
1881.  I  think  that  so  long  as  the  contract  stands 
it  would  be  quite  proper  to  deal  with  the  right  to 
water.  If  the  whole  question  in  the  case  had 
been  whether  the  contract  oonld  stand  having 
regard  to  the  representation  made  at  the  sale  as 
to  the  right  to  a  supply  of  water,  there  might 
have  been  more  doubt,  but,  having  regard  to  the 
questions  which  were  raised  by  this  summons,  I 
think  that  Kekewich,  J.  ought  to  have  heard  and 
determined  them.  This  appeal  ought  to  be 
allowed  with  costs. 

BiOBT,  L  J. — In  my  opinion,  we  may  properly 
and  conveniently  decide  upon  this  summons  this 
question  of  the  right  of  way,  and,  in  my  jndg 
ment,  Kekewich,  J.  ought  to  have  dealt  with  it. 
The  matter 'has  proceeded  so  far  under  the  con- 
tract that  the  purchaser  tendered  a  form  of  con- 
veyance, and,  if  that  foi-m  were  adopted,  it  would 
follow  that  he  would  become  entitled  to  the  advan- 
tage of  every  word  in  sub-sect.  2  of  sect.  6  of  the 
Conveyancing  Act  1881.  It  was  therefore  essential, 
from  the  point  of  view  of  the  vendors,  that  the 
general  words  used  should  not  have  the  effect  of 
attracting  that  section ;  and,  notwithstanding  all 
that  has  oeen  said,  1  cannot  see  that  there  is  any 
valid  objection  to  the  words  introduced  by  the 
vendors  in  the  alternative.  It  is  alleged  that 
there  are  two  roads,  one  which  was  actually  in 
use  and  going  round  the  field  forming  part  of 
lot  1,  and  the  otber  (proposed  br  the  purchaser) 
going  right  through  the  centre  of  that  field.  No 
easement  existed  as  to  either  of  them  in  connec- 
tion with  lot  2.  The  vendors  were  willing  to 
grant  the  use  of  the  existing  road,  and  it  is  clear 
Uiat  only  one  road  is  necessary  for  the  use  of  the 
cottages  purchased.  It  would  be  a  luxury  to  have 
two  roads,  though  one  might  be  a  little  nearer 
than  the  other;  and  I  cannot  see  upon  what 
ground  the  purchaser  insists  upon  having  two 
roads.  In  my  opinion,  the  words  introduced  by 
the  vendors  allowing  the  use  of  the  existing  road 
must  be  allowed,  and  therefore  the  claim  of  the 
vendors  that  they  are  entitled  to  define  the  pur- 
chaser's right  01  way  over  lot  1 — the  property 
that  was  not  sold — must  succeed.  I  bjiJ  nothing 
at  all  about  the  pump  and  well.  As  to  the  ques- 
tions whether  the  statement  was  made  in  the 
auction  room  or  not,  and  whether  there  is  in  fact 
a  valid  contract,  I  do  not  think  we  are  competent 
to  entertain  either  of  them  upon  this  summons. 
We  are  absolutely  unable  at  present  to  go  into 
the  merits  of  the  case.  There  may  be  a  ground 
for  an  action  for  rescission,  but,  however  that  may 
be,  we  cannot  enter  into  the  merits,  but  must 
leave  them  to  be  determined  hereafter  by  an 
action.  All  that  we  now  decide  is  that,  if  there  is 
to  be  a  conveyance,  it  should  be  in  the  form  we  have 
indicated.  We  were  referred  to  Be  Scott  and 
Alvarez's  Contract  {ubi  sup.),  in  which  a  purchaser 
bought  pi'operty  under  a  strict  condition  of  sale 
that  he  should  not  make  any  objection  as  to  the 
intermediate  tiUe  between  a  certain  lease  and  the 
assignment  of  it,  but  should  assume  that  the 
assig^nment  vested  a  good  titie  in  the  assignees. 
The  purchaser,  not  being  satisfied  as  to  the  as- 
signment, took  out  a  summons  under  the  Vendor 
and  Purchaser  Act  1874,  and  the  Court  of  Appeal 
determined  that,  on  the  facts  then  before  uiem, 
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a  good  title  according  to  the  conditions  had  been 
made  out.  Subsequently,  further  investigation 
was  made  into  the  titie,  and  it  was  found  out 
that  there  was  a  blot,  apparentiy  corered  by  the 
conditions  of  sale,  which  concealed  an  absolute 
and  entire  defect  of  titie  of  such  a  nature  that  the 
vendor  could  not  give  even  what  is  called  "  a 
holding  title,"  and  uie  purchaser  refused  to  com* 
plete;  and  the  vendor  brought  an  action  for 
specific  performance.  It  was  said  that  if  the 
vendor  obtained  a  decree  for  specific  performance 
the  purchaser  could  get  nothing,  only  a  nominal 
interest  in  the  land  out  of  which  he  might  be 
ejected  the  next  day.  How  the  matter  was  llti' 
gated  to  that  stage  is  not  quite  clear;  but  it  is 
certain  that  the  purchaser  got  liberty  to  bring 
an  action  of  review  by  way  of  counter-claim,  not- 
withstanding the  order  on  the  vendor  and  pur- 
chaser summons.  At  any  rate,  he  got  the  sanction 
of  the  court  to  raising  the  question.  Then  it 
followed,  as  a  matter  of  course  in  my  view,  and 
in  the  opinion  of  the  Court  of  Appeal,  that  it  was 
quite  wrong  to  direct  specific  performance  against 
the  defendant,  and  that  the  plaintiff  must  ho  left 
to  his  remedy  at  law. 

Collins,  L.J. — ^I  am  of  the  same  opinion.  I 
think  that  the  court  is  bound  to  give  effect  to  the 
policy  of  the  Vendor  and  Purchaser  Act  1874, 
which  puts  into  tiie  hands  of  suitors  a  cheap  and 
easy  mode  of  obtaining  a  decision  as  to  points 
which  may  arise  in  the  carrying  out  of  contracts, 
instead  of  the  parties  being  driven  to  incur  the 
expense  of  an  action  for  specific  performance.  I 
thmk  it  would  be  a  great  misfortune  if  the  parties 
were  liable  to  incur  the  larger  expense  entailed 
by  an  action  for  specific  performance,  and  be 
debarred  from  getting  rid  by  means  of  a  summons 
under  the  Act  of  incidental  points  which,  if 
settled,  might  settle  the  questions  which  would 
be  raised  by  an  action.  In  the  case  before  us 
there  are,  as  I  think,  very  substantial  questions 
which  the  parties  were  entitled  to  raise,  and,  they 
being  entitled  to  invoke  the  jurisdiction  under  the 
Act,  I  think  the  learned  judge  went  too  far  in 
refusing  to  exercise  it.  His  absolute  refusal  to 
hear  the  questions  discussed  culminated  in  the 
dismissal  of  the  summons.  The  point  raised  was 
an  important  one,  and  one  which  might  possibly 
have  considerable  infl^ience  in  any  action  that 
might  be  brought  to  enforce  the  contract.  The 
first  question  was  whether  under  a  contract  in 
writing  the  purchaser  was  entitied  to  have  in- 
serted in  the  conveyance  the  general  words  as  to 
rights  of  way  contained  in  sub-sect.  2  of  sect.  6 
01  the  Conveyancing  Act  1881.  That  he  was 
entitled  to  a  right  of  way  over  the  vendors' 
adjoining  field  there  could  be  no  doubt,  but  he 
cl^ms  something  more.  I  think  it  is  clear  that 
the  general  words  in  the  Act  would  entitie  him  to 
more  than  he  was  entitled  to  under  the  contract. 
As  a  matter  of  fact  there  were  two  roads  oyer 
the  field  in  question.  One  of  them  might  possibly 
be  said  to  come  under  the  words  "enjoyed 
therewith."  The  purchaser  is  entitled  to  one 
right  of  way,  but  I  do  not  think  that  he  is 
entitied  to  the  use  of  both  roads.  That  appears 
to  me  to  be  a  very  substantial  question  which 
the  court  could  deal  with,  and  there  is  no 
reason  that  I  can  see  why  it  should  not 
deal  with  it.  It  is  said  that  it  is  not 
worth  while  to  get  this  point  decided,  as  it 
may  turn    out    that,  the    vendors   may  not   be 
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able  to  get  specific  jperformanoe.  That  verr 
qnestion  arose  in  Be  Lander  and  Bagley  s 
Contraet  (ubi  «up.),  and  GhMj,  J.  held  that, 
although  possibly  the  oontiaot  might  not  be 
enforced,  that  did  not  relieve  him  from  the 
obligation  of  deciding  a  question  upon  it.  It 
seems  to  me  that  the  very  thing  that  «as  said  in 
that  case  as  to  the  contract  not  beine  enforced 
may  be  said  in  this  case.  It  is  said  that  in  this 
case  the  defence  to  an  action  by  the  vendors  for 
specific  performance  of  the  contract  would  be,  not 
that  the  contract  did  not  exist,  bat  that  the  repre- 
sentation which  was  made  prevented  the  vendors 
from  enforcing  it ;  and,  secondly,  that  the  repre- 
sentation was  of  such  a  natuie  as  to  entitle  the 
purchaser  to  get  it  rescinded.  In  both  views  the 
existence  of  a  contract  is  assumed,  and  the  court 
is  not  relieved  from  deciding  what  form  the  con- 
veyance ought  to  take  if  it  should  be  enforced 
hereafter.  The  present  qnestion  as  to  the  right 
of  way  depends  upon  the  construction  of  the 
contract  as  it  stands,  and  it  seems  to  me  that  the 
.  learned  judge  went  too  far  in  declining  to  decide 
that  question,  and  that  the  vendors  are  right  in 
their  appeal.  I  also  agree  with  my  learned 
brethren  in  the  distinction  which  the^  drew  as  to 
the  particular  right  of  way  to  which  the  pur- 
chaser is  entitled  As  regards  the  other  ques- 
tion, the  right  to  the  use  of  the  pump  and  well,  I 
agpree  in  thinking  that  we  cannot  d^  with  it  on 
this  appeal,  as  it  is  a  qnestion  affecting  the  exist- 
ence or  validity  of  the  contract — that  is  to  say,  the 
decision  on  it  might  defeat  or  make  void  the  oou- 
traot.  It  therefore  is  not  a  subject-matter  into 
which  the  judge  ought  to  inquire  upon  the  sum- 
mons, and  he  was  right  in  refusing  to  do  so. 

Appeal  allowed. 

Solicitor  for  the  appellants,  Bhirley  W.  Woolmer, 
agent  for  Winterbothamt  and  Ourney,  Chelten- 
ham. 

•  Solicitors  for  the  respondent,  StarlvM  and 
Wright,  agente  for  H.  C.  Beddoe  and  Son, 
Hereford. 


Monday,  Nov.  5. 

(Before   Smith,   MJl.,   Goluks    and 

Stislinq,  iiJJ.) 

Saffbbt  v.  Mates,  (a) 

APPBAL  FBOH    THB    QUEBN'S    BENCH    DIVISION. 

Gaming — Betting  partnerthip  —  Louei  paid  by 
one  partner  —  Contribution  by  co-partner — 
iTnplied  contraet  for  repayment  —  Money  paid 
"in  respect  of"  a  void  contract  —  OamiTig  Act 
1892  (55  &  56  Vict.  c.  9),  ».  1. 

Ths  Gaming  Act  1892  provides  that  any  promiae, 
express  or  implied,  to  pay  any  person  amy  sum 
oj  money  paid  by  him  under  or  in  respect  of 
any  contract  or  agreement  rendered  null  and 
vovi  by  8  &  9  Viet.  c.  109  shaU  be  nuU  and 
void,  and  no  action  shall  be  brought  or  main- 
tained to  recover  any  such  sum  of  money. 

The  plaintiff  and  the  defendant  entered  into 
partnership  for  the  carrying  on  of  a  business  of 
betting  on  horse  races.  The  business  resulted  in 
a  loss,  tohich  was  paid  by  the  plaintiff.  In  an 
action  by  tfie  plaintiff  claiming  contrtbution  in 
respect  of  the  losses  which  he  had  paid  s 

(a)  Beported  b;  E.  Manlct  Skite,  Esq.,  BuTUter-«(-Law. 


Held,  reversing  the  deeiaion  of  Darling,  J.,  that 

the  money  paid  by  the  plaintiff  had  been  paid 

by    him  "  in  respect  cf"  contracts  of  betting 

which  were  null  and  void  under  8  «  9  Viet. 

e.  109 ;  and  that  therefore  the  action  loae  not 

maintainable. 
Tatam  v.  Beeve  (67  L.  T.  Bep.  683 ;  (1893)  1Q.B. 

44)  approved. 
This  was  an  appeal  by  the  defendant  from  the 
judgment  of  Darling,  J.  at  the  trial  of  the  action 
without  a  jury. 

The  action  was  brought  by  the  traatee  in  bank- 
rnptey  of  one  Yautin  upon  some  promissory 
notes  made  bv  the  defendant  in  fkvoor  of  Yautin 
under  the  following  oircnmstancee : 

The  defendant  told  Yautin  that  he  had  dis- 
covered an  infallible  system  for  winning  money 
by  betting  on  horse  raoes,  and  he  induced  Yantin 
to  enter  into  partnership  with  him  for  putting 
this  system  into  operation. 

The  defendant  having  no  capital,  Yautin 
handed  him  5002. 

Darling,  J.,  at  the  trial  of  the  action,  found  as 
a  fact  that  this  500^  was  advanced  by  Yantin  to  a 
fund  for  the  joint  benefit  of  the  defendant  and 
himself,  and  was  in  the  nature  of  partnership 
oapitaL 

The  profits  of  the  business  were  to  be  shared 
equally  between  the  two  partners. 

Bets  were  then  made  in  accordance  with  the 
defendant's  infallible  scheme,  but  the  losses 
exceeded  the  profite,  so  that  in  a  short  time  the 
whole  of  the  5001.  which  constituted  the  partner- 
ship capital  was  expended  in  paying  lost  bets. 

Some  correspondence  thereupon  ensued  between 
the  two  partners,  Yautin  claiming  to  be  repaid 
half  the  sum  he  had  advanced,  and  the  defendant 
gave  Yautin  the  promissory  notes  which  were  the 
subieot  of  the  present  action. 

Yautin  having  been  adjudicated  baakmpt»  the 
action  was  brought  bv  his  trustee  in  bankruptoy. 

The  defence  was  that  under  the  Ghuning  Act 
1892  the  action  was  not  maintainable. 

The  Gaming  Act  1892  (55  &  56  Yiot  c.  9)  pro- 
vides as  follows : 

Seot.  1.  Any  promise,  ezpreaaed  or  impUsd,  to  pay 
any  person  any  anm  of  money  paid  by  him  nnder  or  is 
respect  of  any  oontraot  or  affreement  Tendered  nnll  and 
void  by  the  Act  al8  A9  Vict.  o.  109,  or  to  pay  any  sua 
of  money  by  way  of  oommiasion,  fee,  reward,  or  other- 
wise in  respect  of  any  snch  contract,  or  of  any  eervioes  in 
relation  thereto  or  in  connection  tiierewith,  shall  be  nnll 
and  void,  and  no  action  ahall  be  brought  at  maintained 
to  recover  any  inch  inm  of  money. 

At  the  trial  of  the  action  without  a  jury 
Darling,  J.  held  that  the  money  was  not  paid  by 
Yantin  "  in  respect  of  "  any  nuU  and  void  con- 
tract within  the  Gaming  Act  1892,  but  was  paid 
in  respect  of  an  agreement  between  the  parties 
that  they  should  enter  into  a  partnership  to  back 
horses.  The  learned  judge  tnerefore  gave  judg- 
ment for  the  plaintifE. 

The  defendant  appealed. 

Abinger  for  the  defendant. — There  is  no  doubt 
that  bete  on  horse  races  are  null  and  void  under 
8  &  9  Yict.  109.  It  may  be  that  the  5002.  was 
not  paid  away  "  under  "  contracte  of  betting,  bat 
the  Gkiming  Act  1892,  s.  1,  contains  also  the 
words  "  paid  in  respect  of."  The  5002.  was  used 
in  paying  lost  bete,  and  was  therefore  used  in 
paymente  "  in  respect  of  "  bete.    As  the  bete  were 
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paid  out  of  Yaatin'a  money  on  behalf  of  himself 
and  the  defendant,  the  oaae  comes  exactly  within 
a  decision  of  a  divisional  court  wherein  it  has 
been  held  that  under  the  Gaming  Act  1892  no 
action  is  maintainable  by  a  person  to  recover 
money  spent  by  him  in  paying  the  defendant's 
lost  oota  at  the  defendant's  request : 

Tatam  r.  Bemg,  67  L.  T.  Bep.  683 ;  (1893)  1  Q.  B. 
44. 
A  disfcinotion  has  been  drawn  between  such  a  case 
aa  that  and  a  case  where  a  principal  sues  his 
agent  to  recover  money  which  that  agent  has 
aotoally  received  in  payment  ot  bete  won  by  his 
principal  : 

Da  Jtaltot  V.  Bmjamin,  70  L.  T.  B«p.  560. 
He  referred  also  to 

Crawley  y.  White,  78  L.  T.  Bep.  167. 

Atherley  Jonea,  Q.G.  and  H.  Kiseh  for  the 
plaintiff. — There  is  nothing  illegal  in  a  murtner. 
ship  for  carrying  on  a  betting  businees.  Neither 
is  such  a  contract  of  partnership  void.  In  a  case 
decided  since  the  passing  of  the  Gaming  Act  1892 
Chitty,  J.  made  an  order  in  the  usual  form  for 
taking  an  aoconnt  of  the  profits  of  a  partnership 
where  the  partnerBbip  was  for  carrjring  on  a 
betting  business : 

ThmaitM  v.  Coulthwaite,  74  L.  T.  B«p.  164 ;  (1896) 
1  Ch.  496. 
A  similar  oi-der  has  been  made  by  Stirling,  J. : 

Harvey  v.  Hart  (1894)  W.  N.  72. 
The  expression  used  in  the  Act    of  1892,   "in 
respect  of,"  refers  to  cases  where  money  has  been 
lent  for  payment  to  a  stakeholder  to  abide  the 
event  of  a  wagering  contract : 

Carney  v.  PUmmer,  76  L.  T.  Bep.  374 ;  (1897)  1 
Q.B.  634. 
The  Act  does  not  prevent  a  person  who  has 
deposited  money  with  a  stakeholder  from  bring- 
ing an  action  to  recover  it  from  the  stake- 
holder before  the  stakeholder  has  paid  away  the 
stakes: 

Burga  v.  Aihity  and  Bmiiih  Limited,  82  L.  T.  ]Sep. 
S18 ;  (1900)  1  Q.  B.  744. 

In  the  present  case  the  money  was  handed  by 
Yautin  to  the  defendant,  not  in  respect  of  a 
contract  of  gaming,  but  in  respect  of  a  contract 
of  partnership.  At  the  moment  he  paid  it,  there 
was  no  wagering  or  gaming  contract  in  existence 
in  respect  of  which  it  could  have  been  paid.  The 
fact  uiat  the  business  which  it  was  intended 
should  thereafter  be  carried  on  between  them  was 
connected  with  betting  is  immaterial. 

Smith,  M.B. — This  is  an  action  by  the  trustee 
in  bankruptcy  of  one  Yautin  to  recover  certain 
moneys  which  had  been  paid  by  Yautin  to  the 
defendant.  The  defendant  relies  upon  the  pro- 
visiona  of  the  Gaming  Act  1892,  which  renders 
null  and  void  any  promise,  express  or  implied,  to 
pay  any  person  any  sum  of  money  paid  by  him 
nnder  or  in  respect  of  any  contract  or  agreement 
rendered  null  and  void  by  the  Act  of  8  &  9  Yiot. 
c.  109,  and  also  provides  that  no  action  shall  be 
brooght  to  recover  any  such  sum  of  money. 
Under  that  Act  the  defendant  contends  that  the 
present  action  is  not  maintainable.  The  question 
IS  whether  t^e  facts  of  the  present  case  oring  it 
within  the  provisions  of  the  Act  of  1892.  At  first, 
on  reading  the  notes  taken  by  the  learned  j  udge 
M>  the  tnal  of  the  ua^n,  I  had  some  aovH 


as  to  what  was  the  exact  agreement  between 
Yautin  and  the  defendant.  Tne  learned  judge 
has  stated  his  finding  that  5001.  was  advanced 
by  Yautin  to  the  defendant  for  a  fund  for 
the  joint  benefit  of  the  defendant  and  him- 
self, and  was  in  the  nature  of  partnership  capital. 
That  finding  means,  I  think,  that  the  agreement 
was  that  Yautin  should  find  the  money,  and 
Mayer  should  find  the  brains,  for  the  purpose  of 
their  joint  adventure  in  backing  horses  on 
Mayer's  infallible  plan.  The  5001.  handed  by 
Yautin  to  Mayer  was  not  in  any  way  a  loan  to 
Maver,  but  was  their  partnership  capital.  That 
is  the  fact  as  found  by  the  learned  judge  at  the 
trial  Now,  with  the  exception  of  Tatam  v.  Beew 
(ubi  tvp.),  none  of  the  cases  referred  to  on  behalf 
of  the  plaintiff  seem  to  me  to  be  of  any  assist- 
ance in  deciding  the  present  case.  A  few  months 
ago  this  court  held  in  Bvrge  v.  Aahley  and 
SmiUi  Limited  {ubi  tup.)  that  the  case  of 
(fSvUivom  V.  Thomas  (72  L.  T.  Bep.  285;  (1895) 
1  Q.  B.  698)  had  been  rightly  decided,  and  they 
held  that  money  "  deposited  "  with  a  stakeholder  to 
abide  the  result  of  a  wager  could  not  be  said  to 
be  money  "paid"  within  the  meaning  of  sect.  1 
of  the  Grammg  Act  1892.  That  decision  is  of  no 
help  in  deci£ng  the  present  case.  Yautin  did 
not  "  deposit "  any  money  with  the  defendant  as 
a  stakeholder  in  tnat  way.  He  gave  the  5002.  to 
the  defendant  for  the  purpose  of  its  being  used, 
aa  it  was  in  fact  used,  in  backing  horses  on  their 
jtnnt  account.  The  case  of  Thtoaitet  v.  CouUluoaite 
(ubt  8up.)  was  also  cited.  There  Chitty,  J. 
ordered  an  account  to  be  taken  of  the  profits  of  a 
partnership  business  carried  on  by  two  book- 
makers. I  have  this  observation  to  make  on  that 
case :  Although  it  was  decided  in  1896,  the 
Coming  Act  1892  does  not  seem  to  have  been  in 
any  way  referred  to.  Eattwood  v.  Millar  (30 
L.  T.  B«p.  716 ;  L.  Rep.  9  Q.  B.  440)  and  other 
well-known  cases  of  the  same  sort  were  cited  in 
the  argument  in  which  the  only  attempt  made 
was  to  show  that  the  betting  business  wnioh  the 
plaintiff  and  defendant  had  carried  on  in  partner- 
ship was  illegal,  as  being  in  contravention  of  the 
Betting  Act  1853 ;  and  that  therefore  the  court 
had  no  power  to  make  any  order  for  ihe  taking 
of  the  partnership  accounts.  All  that  was  decided 
by  Ohitl^,  J.  was  that  the  business  carried  on  by 
the  two  bookmakers  in  partnership  was  not 
rendered  ille^  by  the  Betting  Act  1^3.  At  the 
end  of  his  judgment  he  suggested  that  some 
question  might  arise  on  the  taking  of  the  accounts 
team  the  fact  that  some  partdcnlar  winnings 
might  have  been  earned  by  illegal  practices,  but 
he  said  that  he  would  leave  tlut  question  open 
nntal  it  arose,  and  in  the  result  he  ordered  that 
the  account  should  be  taken.  That  case  is  not 
of  any  assistance  in  the  present  matter,  because 
the  question  now  before  us  is  whether  the  trans- 
action between  Yautin  and  the  defendant  comes 
within  the  provisions  of  the  Gaming  Act  1892. 
On  that  question  Tatam  v.  Beeve  {vbi  aup.)  has  a 
great  bearing.  In  that  case  the  defendant  owed 
to  four  persons  sums  amounting  to  1482.  in 
respect  of  bets  on  horse  rapes  which  he  had  lost. 
He  then  wrote  to  the  plaintiff  inclosing  an 
account  of  these  debts,  and  asking  the  plaintiff  to 
settle  the  acooxmt  for  him.  The  plaintiff  accord- 
ingly paid  the  sums  to  the  persons  to  whom  they 
were  due,  and  on  the  defendant  refusing  to  repay 
ium  h9  brought  on  wtion  to  recover  1482.,  money 
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paid  bjr  the  plaintiff  to  the  use  of  the  defendant 
at  his  request.  The  defendant  relied  on  the 
Oamii^  Act  1892.  Lord  Coleridge,  C.J.,  in 
deUvenng  judgment,  said  :  "  All  the  sums  of 
money  were,  as  a  matter  of  fact,  due  for  bets 
whioh  the  defendant  had  made  and  lost.  It  was 
argued  that  the  sums  were  not  paid  '  in  respect 
of  bets  within  the  meaning  of  the  Act  of  Parlia- 
ment. I  cannot  feel  any  doubt  or  hesitation  in 
coming  to  the  conolaaion  that  they  were  paid  in 
respect  of  a  contract  or  agreement  rendered  null 
and  Toid  by  8  &  9  Vict.  o.  109.  I  agree  that  they 
were  not  paid  '  under '  such  a  contract  or  agree- 
ment, because  there  was  no  contract  of  betting  or 
gaming  between  the  plaintiff  and  the  defendant ; 
bat  the  money  was  paid  in  respect  of  gaming 
debts  which  the  defendant  owed  to  the  persons  to 
whom  the  plaintiff  paid  it,  and  it  was  paid  in 
order  to  discharge  those  debts."  The  court 
accordingly  gave  judgment  for  the  defendant. 
That  case  was,  in  my  opinion,  riehtly  decided, 
and,  applying  it  to  the  present,  I  feel  no  hesitation 
in  sa^pig  that  I  think  it  is  perfectly  clear  that 
Yantin,  and  therefore  also  the  present  plaintiff, 
his  tmstee  in  bankruptcy,  cannot  recover  from 
the  defendant  any  part  of  this  money.  That 
money  was  clearly  paid  in  respect  of  betting  con- 
tracts or  agreements  which  are  rendered  null  and 
▼md  by  8  &  9  Vict.  c.  109.  The  present  action  is 
really  oased  on  an  implied  promise  by  the  defen- 
dant to  repay  to  Yautin  money  which  Yautin  had 
paid  in  respect  of  void  contracts,  and  under  the 
provisions  of  the  Graming  Act  1892  that  promise 
IB  null  and  void.  The  plaintiff's  action  is  not,  in 
my  opinion,  maintainable,  and  the  appeal  must 
therefore  be  allowed. 

Collins,  L.J. — I  am  of  tiia  same  opinion. 
When  once  the  facts  have  been  clearly  ascer- 
tained, the  case  seems  to  me  to  be  a  simple  one. 
The  action  is  brought  on  some  promissory  notes 
made  by  the  defendant  in  favour  of  Yautin.  The 
action  being  between  the  orig^inal  parties  to 
the  notes,  their  rights  are  to  oe  ascertained  by 
referring  to  the  consideration  for  which  the  notes 
were  made.  The  plaintiff,  who  is  Yautin's  trustee 
in  bankruptcy,  is  not  seeking  to  recover,  as  was 
soffgested,  money  advanced  oy  Yantin  to  the 
defendant  to  enable  the  defendant  to  put  down  a 
share  of  the  fund  which  was  to  constitute  the 
partnership  capital.  That  is  clear  from  the  facts 
which  were  found  by  the  learned  judge  at  the 
trial.  Yautin  and  the  defendant  were  partners 
on  equal  terms  in  the  joint  adventure,  Yautin 
finding  the  money  and  the  defendant  the  skill. 
What  the  plaintiff  is  reaUv  seekins  to  recover  is 
the  amount  of  half  the  losses  which  had  been 
made  by  the  defendant  and  which  had  been 
paid  out  of  the  money  found  by  Yantin.  The 
money  thus  lost  was  paid  in  respect  of  betting 
contracts,  which  are  rendered  null  and  void  by 
8  &  9  Yict.  c.  109.  The  case  therefore  comes 
within  the  provisions  of  the  Gaming  Act  1892. 
It  is  covered  by  the  decision  in  Tatam  v.  Reeve 
{vbi  sup.),  which  1  think  was  rightly  decided, 
because  the  claim  is  not  merely  to  recover  a  loan, 
but  to  recover  money  spent  in  losses  which  had 
occurred  in  the  partnership.  As  to  Thvoaites  v. 
Cfyulthwaite  (uhi  vup.),  the  only  question  discussed 
there  was  whether  the  court  had  jurisdiction 
to  entertain  the  application  for  an  order  that 
an  account  should  m  taken  of  the  profits  of  a 
partnership.    Chitty,  J.    expressly  reserved  any 


question  as  to  the  rights  of  the  court  to  deal 
with  winnings  that  might  have  been  earned 
by  illegal  practices.  I  think  tiiat  the  decision  of 
Darling,  J.  was  wrong,  and  that  the  app€«I  shonld 
be  allowed. 

Stislino,  L.J. — ^I  am  of  the  same  opinion. 
The  grounds  upon  which  I  base  my  judgment  are 
that  the  action  is  really  one  to  recover  contribu- 
tion in  respect  of  the  losses  incurred  by  Yautin 
by  reason  of  the  payment  of  bets  out  of  the  5002. 
The  case  is  therefore  covered  by  the  decision 
of  the  Divisional  Court  in  Tatam  v.  Reeve  (u6t 
*up.),  which  I  think  was  rightly  decided.  The 
position  of  affairs  is  this :  The  defendant  invented 
a  scheme,  which  he  said  was  infallible,  for  making 
money  by  betting  on  horse  races,  and  he  applied  to 
Yautin  to  supply  the  money  which  was  necessary 
for  putting  the  scheme  into  operation.  Yautin 
accordingly  placed  500{.  in  the  defendant's  hands, 
and  this  sum  was  all  spent  in  paying  lost  bets. 
Now  Yautan,  or  rather  I  shonld  say,  since  he  has 
become  bankrupt,  Yautin's  trustee  in  bankruptoy, 
sues  the  defendant  to  recover  half  the  losses.  The 
question  of  fact  as  to  the  terms  on  which  Yautin 

S laced  the  500Z.  in  the  defendant's  hands  was 
ecided  at  the  trial  of  the  action.  Darling,  J.  has 
found  that  no  part  of  the  5002.  was  a  loan  by 
Yautin  to  the  defendant,  but  that  that  sum 
constituted  the  partnership  capital  which  was 
advanced  by  Yautin  for  the  purpose  of  putting 
the  scheme  mto  operation.  A  letter  from  Vautin 
to  the  defendant  was  put  in  evidence  at  the  trial 
which  clearly  shows  that  the  money  was  supplied 
by  Yautin  and  was  to  be  used  by  the  defendant  on 
their  joint  account.  Yautin  was  to  find  the  whole 
of  the  partnership  capital  for  use  until  the  con- 
clusion of  the  adventure,  and  at  the  end  of  the 
adventure  the  profits  and  losses  were  to  be 
equally  shared  between  them.  The  adventure 
having  resulted  in  the  total  loss  of  the  5002.,  tJiis 
action  is  now  brought  by  Yautin's  trustee  in 
bankruptoy  to  recover  half  that  loss.  It  was  con- 
tended on  behalf  of  the  plaintiff  that  half  the  5002. 
was  in  reality  a  loan  by  Yautin  to  the  defendant, 
a  loan  which  was  made  because  the  defendant 
ought  to  have  found  half  the  capital,  but  had  not 
the  necessary  amount  of  cash.  But  it  seems  clear 
to  me  that  that  contention  is  not  borne  out  by 
the  evidence.  The  state  of  things  being  as  I  have 
said.  What  is  the  law  to  be  applied  r  The  law 
was  rightly  laid  down,  in  my  opinion,  in  Tatam  v. 
Reeve  {uhi  sup.).  There  the  plaintiff,  at  the 
defendant's  request,  paid  certain  bete  which  the 
defendant  had  lost,  and  then  brought  the  action 
to  recover  the  amount  which  he  had  so  paid.  The 
Divisional  Court,  consisting  of  Lord  Coleridge, 
C.J.  and  Wills,  J.,  held  that  the  implied  promise 
upon  which  the  action  was  brought  was  one 
within  the  provisions  of  the  Gaming  Act  1892.  It 
was  an  implied  promise  to  pay  the  plaintiff 
"  money  paid  by  him  in  respect  of "  bets  whioh 
were  null  and  void  under  8  &  9  Yict.  c.  109.  In 
the  present  case  Yautin  has  paid  bets  which 
were  made  by  the  defendant  on  behalf  of  both  of 
them,  and  the  action  depends  on  the  implied 
promise  by  the  defendant  to  repay  Yautin  half 
the  sum  whioh  Yautin  had  paid  away.  The  case  is 
directly  within  the  decision  in  Tatam  v.  Reene 
{vhi  sup.).  That  case  was  decided  upon  the 
meanine  to  be  given  to  the  words  "  in  respect  of  " 
which  n>llowthe  word  "tinder"  in  the  Gtaming 
Act  1892.    The  circumstances  oi  the  case  bring  it 
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well  within  the  proviaions  of  tha.t  Act,  and  I 
therefore  agree  that  the  appeal  ahoold  he  allowed. 

Appeal  allowed. 

Solicitors  for  the  plaintiff,  Beyfiu  and  Beyfus. 

Solicitor  for  the  defendant.  CeeU  A.  Lumley. 


HIGH    COURT   OF   JUSTICE. 

CHANCERY  DIVISION. 

June  22,  23,  24,  and  July  6. 

(Before  Cozknb-Habdt,  J.) 

&ACCHABIR    GOBPOBATION  V.  BbITMETKB  AND 

Co.  («) 

Patent — Infringement — Meaning  ofvjordt  "make, 
uae,  exercise,  and  vend." 

A  commission  agent  in  this  country  ordered  certain 
parcels  infringing  an  English  patent  from 
certain  persons  on  the  Continent,  and  the  parcels 
were  delivered  at  foreign  ports  to  agents  of  an 
English  company,  who  gave  the  order  direct  to 
the  commission  agent. 
Held,  that  the  commission  agent  did  not  "  make, 

use,  exercise,  or  vend  "  within  the  realm. 
The  defendants  were  oommisBion  agents,  carrying 
on  bosinesB  in  England  under  the  name  of  "  Beit- 
meyer  and  Co.,"  and  in  aooordanoe  with  orders 
receiTed  in  England  from  an  English  company, 
the  Chemical  and  Drugs  Company  Limited  pur- 
chased in  Germany  some  goods  infringing  the 
phuntifFs'  patent. 

The  goods  were  delivered  at  a  German  port  to 
agents  of  the  Chemical  and  Drugs  Company. 

The  plaintiffs  now  claimed  damages  against  the 
defeniuinta  for  infringing  their  patent. 

MouHon,  Q.C.,  Cripps,  Q.G.,  and  Qraham  for 
the  plaintiffs. — The  validity  of  the  plaintiffs' 
patent  has  been  established  in  the  case  of  Sac- 
eharin  Corporation  v.  Anglo-Continental  Chemical 
Works  (17  Bep.  Pat  Gas.  307).  The  defendants 
hare  Tended  and  exercised  the  invention  within 
the  realm : 

SlmiUe  V.  BouTsier,  L.  Bep.  9  Eq.  217  ; 

Ton  Heyden  v.  Nmutadt,  42  L.  T.  Bep.  SCO ;  14 

Ch.Div.  230; 
Orainger  and  Son  r.  Gough,  74  L.  T.  Bep.  435 ; 
(1896)  A.  C.  325. 
Lord  B.  Cecil,  Q.G.  and  Walter  for  the  defen- 
dants.— The  plaintiffs'  rights  have  not  been  in- 
fringed.   The  patentee  has  only  the  sole  right  to 
"make,  use,  ezeroiae,  and  vend"  the  invention 
within  the  United  Kingdom  and  the  Isle  of  Man  : 
Tovmiend  v.  Haworth,  41  L.  T.  Bep.  79,  n  ;  12  Ch. 

Div.  831,  n ; 
Bykes  v.  Haworth,  41  L.  T.  Bep.  79 ;  12  Ch.  Div.  826 ; 
Weymatm  r.  Coreoran,  41  L.  T.  Bep.  358 ;  13  Ch. 

Div.  65  ; 
Bctditche  AnxUn  und  Soda  Fabrik  v.  Basle  Chemical 
Worhi,  77  L.  T.  Bep.  573  ;  (1898)  A.  C.  200. 

Jfoutton,  Q.G.  replied.  ^fwr.  adv.  vuU. 

July  1. — Cozens- Habdt,  J. — In  this  action 
the  plaintiffs  claim  damages  for  the  infringement 
of  M<»met's  i>atent  of  1^4.  The  plaintiffs  rely 
in  their  partioulars  on  the  order  by  the  defen- 
daats  as  commission  agents  in  1897  from  certain 
penoDs  on   the  Oontinent  of  certain  parcels  of 

(ft)  Beportad  b;  Q.  B.  HAiOLTON,  Esq.,  BanlMtr-tt-Law. 


saccharin,  which  were  delivered  by  the  vendors 
at  foreign  ports  direct  to  the  order  of  the 
Chemical  and  Drugs  Company  Limited  of  Man- 
chester. The  orders  were  given  by  the  Chemical 
and  Drugs  Company  Limited  to  the  defendants 
in  England,  bat  the  goods  were  contracted  to  be 
deliTered,  and  were  in  fact  delivered  to  the  com- 
pany at  ports  on  the  Continent.  The  defendants 
contend  that  it  is  not  shown  that  the  goods  were 
manufactured  according  to  Monnet's  patent,  bnt 
on  the  evidence  I  must  bold  that  one  case  at  all 
events  was  manufactured  in  accordance  with 
that  patent.  Then  it  is  said  that  assuming  that 
the  importer  infringed  the  patent,  the  defendants 
have  not  infringed.  The  patent  is  of  local  force 
and  does  not  interferu  with  acts  done  abroad, 
and  it  is  for  the  plaintiffs  to  show  that  what 
the  defendants  have  done  brings  them  within  the 
reach  of  the  law.  The  patent  is  in  the  common 
form  scheduled  to  the  Act  of  1883  and  confers 
apon  the  patentee  the  sole  privilege  and  authority 
to ."  make,  use,  exercise,  and  vend  "  the  invention 
within  the  United  Kingdom  and  the  Isle  of  Man. 
It  is  admitted  that  the  defendants  have  not 
"  made  "  or  "  need,"  and  Badische  Anilin  wid  Boda 
Fabrik  v.  Basle  Chemical  Works  (ubi  sup.)  shows 
that  they  have  not  "  vended."  The  plaintiffs  say, 
however,  that  the  defendants  have  "exercised"  the 
invention  within  the  jurisdiction.  So  far  as  I  am 
awai-e,  although  this  word  has  been  found  in 
letters  patent  at  least  since  1621,  it  has  never  been 
judicially  construed.  I  think  it  must  mean 
"put  into  practice."  I  do  not  think  it  would 
cover  a  transaction  such  as  this.  The  acts  done 
by  the  defendants  on  the  Continent  were  lawful 
there  and  not  unlawful  here,  as  they  were  done 
abroad.  The  plaintiffs  seek  to  extend  the  prin- 
ciple laid  down  in  Elmslie  v.  Boursier  {ubi  sup.) 
and  Von  Heyden  v.  Neustadt  {ubi  sup.)  that  the 
importation  mto  and  sale  in  England  of  an  article 
manufactured  abroad  according  to  a  process 
protected  by  an  English  patent  is  an  infringe- 
ment of  the  English  patent,  to  a  case  where  tiie 
defendants  have  neither  imported  into  nor  sold  in 
England.  I  think  the  plaintiffs'  action  wholly 
fails  and  mast  be  dismissed  with  costs. 

Solicitors :  J.  H.  and  /.  Y.  Johnson ,-    Deacon, 
Oibson,  and  Medcalf. 


Aug.  8,  9,  and  II. 

(Before  Cozens-Habdt,  J.) 

Be  Babbow  HiGHATiTE  Steel  Companx 
Limited,  (a) 

Company — Bedueiion  of  eapitai — Conjirmaiion 
by  court  —  Preference  shares  —  Discretion  of 
court. 

A  company  with  a  oapitctl  of  1,528,2752.  divided 
into  150,000  ordinary  shares  of  Tl.  lOs.  each, 
377  8  per  cent,  preference  shares  of  752.  each, 
and  50,000  6  per  cent,  preference  shares  of 
72. 10«.  each,  passed  resolutions  to  write  50  per 
cent,  of  the  eapitai  off  the  shares  rateably  which 
it  asked  the  court  to  confirm.  The  grounds  of 
reduction  were  that  (1)  iron  ore  mines  stood  in 
the  balance-sheet  at  tioice  their  value ;  (2)  that 
the  value  of  its  toorks  was  over  estimated ;  and 
(3)  that  tM  value  of  kntd  the  property  of  the 

(a)  Beported  by  Q.  B.  Bajultoh.  Eeq.,  BwrMeiHkt-Lsw, 
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company  was  over  ettimaied.  The  preference 
sharehcidere  opposed,  and  said  that  all  the 
assets  of  the  eornpany  (e.g.,  a  sum  of  40,0002.  to 
the  credit  of  the  reserve  account)  were  not 
credited  in  the  hcdanee-sheet,  and  that  no  alUnO' 
anee  was  made  for  the  value  of  the  goodwill, 
and  thai  the  real  object  of  the  reduction  was  to 
reduce  the  dividend  on  the  preference  shares. 

Held,  that  the  evidence  as  to  the  value  of  the 
mines  and  works  was  too  speculative  to  firm  a 
ground  for  reduction  of  capital. 

Held,  also,  that  the  reserve  fund,  unappropriated 
^ojit,  and  value  of  the  goodwill  ought  to  he  taken 
into  account  in  estimatijig  the  amount  of  avail- 
able assets. 

The  Barrow  Haamatite  Steel  Company  Limited 
I)reMiited  a  petition  for  the  confirmation  of  resolu- 
tions reducing  its  capital.  The  capital  of  the 
company  was  1,628,275L  divided  into  150,000 
ordinary  shares  of  71.  10s.  each,  377  8  per  cent, 
preference  shares  of  752.  each,  and  50,000  6  per 
cent,  preference  shares  of  72.  10«.  each.  .The 
•hares  had  formerly  been  of  102.  1002  and  102., 
but  had  been  reduced  rateably  in  accordance  with 
an  order  of  North,  J. :  {Re  Barrow  Hsematite  Steel 
Company,  59  L.  T.  Rep.  600 ;  39  Ch.  Div.  582). 
The  preierenoe  shares  had  no  preference  as  to 
capital,  and  the  preference  shareholders  had  no 
voice  in  the  management  of  the  company.  It 
was  now  proposed  to  write  off  50  per  cent,  of  the 
shai«8  rateably.  The  main  reason  of  reduction 
was  the  exhaustion  of  the  mine,  as  ore  had  now  to 
be  imported  to  keep  the  works  going.  The  works 
were  consequently  less  valuable,  and  the  sum  of 
486,0002.  was  proposed  to  be  written  off  the 
works,  176,0002.  off  the  iron  ore,  and  100,0002.  off 
the  land. 

Bunnfen  Eady,  Q.G.  and  Cassel  for  the  petition. 
— It  is  said  that  additional  value  ought  to  be  put 
upon  a  coUiery,  but  as  the  output  of  the  colliery 
is  less  than  the  amount  of  coal  used  at  the  works 
that  does  not  affect  the  question.  It  is  said,  too, 
that  no  allowance  is  made  for  goodwill,  but  new 
works  would  be  in  as  good  a  position.  All  the 
advantage  of  working  the  company's  own  ore  has 
been  lost,  and  ore  now  has  to  be  imported.  Good- 
will, therefore,  does  not  exist.  We  say  that  the 
balance-sheet  ought  to  show  the  true  position  of 
the  company,  and  give  information  to  creditors. 
It  is  not  fair  to  represent  the  value  of  the  property 
of  the  company  at  double  what  the  directors 
think  to  be  the  true  value.  Dividends  may  be 
paid  out  of  profite  made  on  working,  even  though 
the  capital  value  of  the  property  exhausted  by 
working  is  diminished : 

Lee  y.  Neuchdtel  Asphalie  Company,  58  L.  T.  B«p. 
558;  41  Ch.  Diy.  1. 

But  it  is  not  anywhere  laid  down  that  the  capital 
amount  is  not  to  set  out  the  value  of  the  assete. 
The  whole  point  of  the  judgment  is  that  the 
profit  and  loss  account  and  the  balance-sheet  are 
entirely  separate.  [CozKifs-HABDT.  J. — Lee  v. 
Neuchdtel  Asphalte  Company  {vM  sup.)  lays  down 
that  it  is  not  necessary  to  revalue  fixed  capital.] 
Our  argument  is  opposed  to  that ;  we  say  that  it 
is  the  duty  of  directors  to  enter  assete  in  the 
balance-sheet  at  their  true  value : 

Bolton  V.  Natal  Land  and  Colonisation  Company, 
65  L.  X.  B«p.  786  ;  (1892)  2  Ch.  124  ; 

Temer  v.  Oeneral  and  Commercial  Investmmt 
Trust,  70  L.  T.  Bep.  516 ;  (1894)  2  Ch.  239  j 


Be  Kingston  Cotton  MUl  Company,  73  L.  T.  Bep. 
745  ;  (1896)  2  Ch.  279  ; 

Re  National  Bank  of  Wales,  81  L.  T.  Bep.  363; 
(1899)  2  Ch.  629. 
Eve,  Q.C.  and  Kirbj/  for  holders  of  preference 
shares. — The  real  object  of  the  reduction  is  to 
avoid  paying  half  the  preferential  dividend.  It 
is  admitted  that  a  reserve  fund  of  40,0002.  is 
omitted  from  the  calculations.  When  application 
is  made  for  a  reduction  of  capital  it  must  be 
shown  that  the  fund  is  not  represented  by  avail- 
able assete.  Here  the  reserve  fund  is  available, 
althouKh  if  it  had  been  distributed  in  dividends 
we  could  not  have  got  it  back.  Then  there  is  a 
further  sum  of  nearly  90,0002.  to  be  credited  to 
the  profit  and  loss  account.  A  considerable  value 
also  ought  to  be  attributed  to  the  goodwill  of  a 
company  with  a  well  established  business : 

Re  Abstainers  and   Osneral  Insurance    Company, 
64  L.  T.  Bep.  256;  (1891)  2  Ch.  124. 
Further,  the  collienr  owned  by  the  company  haa 
been  very  much  undervalued. 

MaenoMhten,  Q.C.  and  Simxy,  for  the  holders  of 
both  preterence  and  ordinary  shares. 

JSady,  Q.C.  replied.  Cur.adv.vtM. 

Aug.  II. — Cozbns-Habdt,  J. — This  petition 
for  reduction  of  capital  raises  several  poLnte  of 
importance  and  difficulty.  The  company  was 
incorporated  in  1864.  Its  capital  was  from  time 
to  time  increased,  and  in  1886  it  was  2,037,7002., 
divided  into  150,000  ordinary  shares  of  102.  each, 
377  8  per  cent,  preference  shares  of  1(X)2.  each, 
and  50,000  6  per  cent,  preference  shares  of  102. 
each.  The  preference  shares  have  no  priority  ait 
regards  capital,  but  are  cumulative  as  to  dividend, 
and  the  holders  of  these  shares  have  no  right  of 
voting  at  meetings  of  the  company.  In  1888 
the  company  resolved  to  reduce  ite  capital  rate- 
ably to  the  extent  of  25  per  cent.  The  petition 
seeking  the  confirmation  by  the  court  came  before 
North,  J.  It  was  there  decided  that  the  pre- 
ference shareholders  could  not  insist  upon  the 
reduction  being  confined  to  the  ordinary  share 
capital,  and  the  court  confirmed  the  proposed 
reduction.  The  principle  of  this  decision  is 
binding  upon  me,  and  I  think  it  is  not  open  to 
me  to  regard  some  of  the  argumente  I  have  heard 
on  the  present  occasion.  The  company  now 
desires  further  to  reduce  ite  reduced  capital  by 
writing  off  50  per  cent  all  round,  and  it  has 
passed  a  special  resolution  for  this  purpose,  which 
it  asks  the  court  to  confirm.  The  petition  is 
stoutly  opposed  by  a  very  large  body  of  preference 
shareholders.  The  precise  number  is  not  very 
important,  but  I  teku  it  that,  putting  aside  share- 
holders who  hold  both  ordinary  and  preference 
shares  and  who  may,  therefore,  be  indifferent  to 
the  change,  the  petition  is  opposed  by  a  very  large 
majority  of  the  preference  shareholders.  It  is 
alleged  by  the  company,  and  it  is  necessary  for  the 
company  to  esteblish,  that  the  50  per  cent,  which 
it  proposes  to  cancel  is  "  lost  or  unrepresented  by 
availaole  assete."  Unless  this  is  made  out  there 
is  no  jurisdiction  to  make  the  order.  Assuming 
that  the  company  can  establish  this,  and  that  I 
have  power  to  sanction  the  reduction,  I  am  guided 
in  considering  how  my  discretion  ought  to  be 
exercised  by  tiie  observations  of  Lord  HeraoheU 
in  British  and  American  TSrustee  and  Finance 
Corporation  t.  Couper  (70  L.  T.  B«p.  882 ;  (1894) 
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A.  G.  399).  It  IB  not  the  duty  of  this  court  to 
confirm  imleaB  it  is  satisfied  that  the  reduction 
will  not  work  unjustly  or  inequitably.  Lord 
Herschell  Ittys  down  this  proposition :  "  No  snoh 
scheme  onent  to  be  confirmed  unless  the  court 
be  satisfied  that  it  will  not  work  unjustly  or 
inequitably."  In  other  words,  the  chan^  ought 
not  to  be  sanctioned  in  a  doubtful  case.  It 
remains  to  consider  these  two  points.  The  case 
on  tiie  part  of  the  company  may  be  shortly  stated 
as  follows :  It  says  that  the  iron  ore  mines  stand 
in  the  balance-sheet  at  twice  their  value,  and  it 
proposes  to  reduce  it  by  roughly  177,0001.  It 
says  its  works,  which  stand  at  upwards  of 
2,000,0001.,  are  over-estimated  by  486,0002..  and 
that  its  freehold  land  and  house  property,  which 
stands  at  200,000!.,  is  over-estimated  by  100,0002. 
These  three  items  make  up  the  764,0002.  which  it 

fropoees  to  write  off.  It  supports  its  contention 
y  a  mass  of  evidence.  As  to  the  first  item,  its 
expert  evidence  goes  to  show  the  extreme  proba- 
bility that  the  iron  ore  which  has  been  hitherto 
worked  in  a  part  of  a  large  tract  of  land  near  their 
works  is  approaching  exhaustion,  and  that  there 
is  no  reasonable  probability  of  further  mines  or 
vfflns  being  discovered.  With  reference  to  the 
second  item,  the  works,  the  company  says  that 
although  they  are  in  a  high  state  of  efficiency  and 
have  Men  kept  up  in  this  state  out  of  revenue, 
yet  their  value  is  raally  dependent  upon  the  value 
of  the  adjacent  mines,  and  that  if  ore  has  to  be 
purchaaed  and  brought  from  a  distance  it  will 
not  be  able  to  employ  the  works  at  so  great  an 
advantage.  With  reference  to  the  third  item,  it 
says  that  by  reason  of  subsidences  and  excessive 
prices  x)aid  to  avoid  claims  for  compensation  and 
other  causes  the  present  value  of  land  and  house 
property  is  only  50  per  cent,  of  the  amount  at 
which  it  stands  in  the  balance-sheet.  On  the  part 
of  the  opponents  there  is  also  a  great  mass  of 
evidence.  In  some  respects  it  is  not  so  direct  or  so 
weighty  as  that  of  the  company.  But  the  evidence 
aa  a  whole  leaves,  in  my  mind,  the  impression 
that  the  value  of  the  mines  and  the  works  is 
really  a  puT«  matter  of  speculation,  upon  which 
no  satisfaotoiT  or  conclusive  judgment  can  be 
formed.  I  think  I  might  dispose  of  this  petition 
on  the  short  ground  that  the  company  nas  not 
satisfied  me  that  items  1  and  2  are  proved.  Capital 
ought  not  to  be  reduced  in  an  opposed  case  on  the 
mere  balance  of  speculative  expert  evidence.  There 
are  circumstances  under  which  the  court  is  obliged 
to  rely  upon  such  evidence  but  this  is  not  such  a 
case.  The  opponents,  in  addition  to  challenging 
the  figures  in  these  three  items,  raise  several  further 
pcnnta.  First,  they  say  that  among  the  assets  of 
the  company  there  is  a  sum  of  40,0002.  to  the 
credit  of  reserve  account  which  ought  to  be  but 
has  not  been  reckoned.  They  say  that  according 
to  the  articles  of  association  of  the  company  this 
sum  is  made  applicable  towards  depreciation  of 
this  nature.  Secondly,  they  say  that  there  is  a 
further  sum  of,  roughlv,  90,0002.  to  the  credit  of 
profit  and  loss,  which  is  an  available  asset. 
Thirdly,  they  say  that  the  goodwill  of  a  company 
of  this  nature  is  an  asset  to  which  some  value,  and 
probably  a  considerable  value,  ought  to  be 
attributed:  (see  Be  Abstainers  and  General 
Insurance  Company,  ubi  sup,).  Fourthly,  they 
further  say  that  a  colliery  which  is  only  valued 
at  175,0002.  ought  to  be  appreciated.  On  this 
p<nnt  there  is  a  mass  of  evidence  on  both  udes. 


Most  of  the  observations  which  I  have  made  as  to 
speculative  expert  evidence  apply  to  this  point.  I 
am  certainly  not  satisfied  that  uie  colliery  is  not 
worth  much  more  than  175,002.  having  regard  to 
the  present  prices  of  coal,  but  I  do  not  intend  to 
base  my  judgment  upon  any  such  consideration. 
Dealing  then  with  the  first  three  points  made  by 
the  opponents,  I  can  see  no  answer  to  the  argu- 
ment that  the  40,0002.  ought  to  have  been  treated 
as  an  available  asset.  So  far  as  I  am  aware,  this 
is  the  first  instance  in  which  a  company  posses- 
sing a  large  reseirve  fund  has  sought  to  reduce 
capital  without  taking  account  of  the  reserve  fund. 
As  ti)  the  90,0002.  to  the  credit  of  profit  and  loss, 
the  directors  have  not  yet  recommended  any  divi- 
dend, and  it  rests  with  them  to  consider  whether 
all  or  any  part  of  this  sum  ought  to  be  placed  to 
reserve  account.  Upon  the  whole  I  think  that 
similar  observations  apply  to  it.  As  to  goodwill, 
it  is  no  doubt  true  that  the  company  never  has 
entered  goodwill  as  an  asset.  For  the  purposes  of 
the  company  as  a  going  concern  there  was  no 
necessity  for  doing  this,  but,  nevertheless,  any 
goodwill  must  be  regarded  as  an  available  asset  for 
the  purpose  of  a  reduction  petition.  The  decision 
of  North,  J.  above  referred  to  is  clear  upon  the 
point.  I  think,  upon  the  balance  of  the  evidence, 
that  a  company  of  this  magnitude,  whose  goods 
are  known  almost  aU  over  the  world  by  their  par- 
ticular biund,  must  have  a  goodwill  of  consider- 
able value.  For  all  these  reasons  I  think  that  the 
company  has  not  proved  that  764,0002.  is  capital 
lost  or  unrepresented  by  available  assets  and 
it  follows  that  I  cannot  confirm  the  reduction.  I 
am  unwilling  to  part  with  the  case  without 
stating  that  even  if  the  fact  of  the  loss  of  764,0002. 
had  been  established,  I  should  not  have  thought 
it  right  to  confirm  the  reduction.  What  is 
the  necessity  for  the  reduction  ?  The  company 
is  making  large  and  increasing  profits  from  its 
trading.  In  round  figures  1^7,  55,0002.;  1898, 
65,0002. ;  1899,  89,0002. ;  probably  more  in  the 
current  year,  having  regard  to  the  price  of  ooaL 
It  has  paid,  and  having  regard  to  decisions  which 
are  binding  upon  every  court  short  of  the  House 
of  Lords  it  has  properly  paid,  dividends  out  of 
such  profits  notwithstanding  the  loss  of  capital. 
Why  should  any  change  be  made  P  The  earning 
capacity  of  the  company  will  not  be  in  any  way 
increased  bv  the  reduction  of  the  capital,  and  I 
do  not  thiuK  that  in  dealing  with  two  classes  of 
shareholders  I  ought  to  make  an  unnecessary 
reduction  for  the  avowed  purpose  of  relieving  the 
ordinary  shareholders  from  the  burden  of  pre- 
ferentiu  interest.  At  the  present  moment  there 
are  arrears  of  the  cumulative  preferential  dividend, 
the  whole  or  a  grater  part  of  which  may  be 
speedily  padd  off  out  of  profits.  The  annual  pre- 
ferential charge  is  in  round  figures  24,0002.,  sub- 
ject to  which  all  the  profits  go  to  the  ordinary 
shareholders.  The  proposal  is  that  the  ordinary 
shareholders  should  m  future  take  all  the  profits 
subject  to  a  preferential  charge  of  12,0002.  only. 
In  substance  it  is  a  proposal  bv  the  ordinary 
shareholders  to  deprive  the  preferential  share- 
holders of  12,0002.  a  year  for  the  benefit  of  the 
ordinary  shareholders,  without  any  necessity  for 
BO  doing  and  without  any  advantage  to  the 
company  as  a  whole.  This  does  not  strike  me  as 
fair  and  equitable.  It  seems  to  have  been  assumed 
in  1888  that  some  reduction  of  capital  was  neces- 
sary, and  the  fight  raged  over  the  mode  in  which 
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thia  redaction  should  be  effected.  Ifone  of  the 
decisiozis  to  which  I  have  referred  had  thea  been 
given,  and  probably  all  parties,  including  connsel 
and  the  judge,  may  have  been  under  the  impres- 
sion that  no  dividend  could  legally  be  paid  unless  ' 
and  until  lost  capital  had  been  replaced.  This 
view  was  widely  held  until  the  Court  of  Appeal  in 
Lee  y.  Neuehdtel  Asphdlte  Company  (lun  sup.) 
and  Verner  y.  Oeneral  and  Commeroud  Invest- 
ment Trust  (ubi  sup.)  laid  down  that  a  trading 
profit  may  be  applied  in  payment  of  dividends 
notwithstanding  a  depreciation  in  the  fixed  capital 
of  the  company.  This  is  an  important  matter  for 
consideration  in  all  cases  where  there  are  several 
classes  of  shareholders  who  may  be  unequally 
affected  by  redaction.  Where  all  shareholders 
rank  alike,  both  as  to  dividends  and  as  to  capital, 
it  is  of  less  importance,  for  nobody  can  be  hurt  by 
reduction.  I  nave  not  forgotten  the  argument 
that  directors  ought  to  keep  true  and  honest  ac- 
oonnts.  Of  course  they  ought.  I  see  no  reason 
to  suppose  that  they  have  not  done  this  in  the 
past  or  that  they  will  not  do  it  in  the  future. 
They  have  not  stated  that  the  items  in  question 
represent  the  actual  value.  On  the  contrary,  the 
balance-sheets  which  have  been  published  state 
that  the  figures  as  to  the  three  items  in  question 
are  given,  "  as  per  the  last  balance-sheet,  with  a 
note  by  the  auditor  that  no  depreciation  has  been 
written  off.  If  the  directors  are  minded  to  change 
this  system  and  to  reduce  the  figures  and  to  add 
a  fresh  balancing  item  under  the  head  of  depre- 
ciation they  can  do  so.  Nothing  that  I  have  said 
will  prevent  them  from  taking  this  course.  But 
the  decisions  to  which  I  have  referred  necessarily 
imply  that  directors  may  honestly  and  properly 
prepare  a  balance-sheet  showing  or  implying  a 
loss  of  capital,  and  at  the  same  time  may  nonestly 
and  properly  prepare  a  profit  and  loss  account 
showing  a  balance  available  for  dividend.  The 
result  IS  that  I  must  dismiss  the  petiiaon  and 
the  company  must  pay  the  costs  of  the  opponents. 

Solicitors :  Currey,  HoUand,  and  Co. ;  WcUker 
and  Pettitt. 


June  14, 15,  and  26. 

(Before  Cozeits-Hardt,  J.,  sitting  for 
Wbiqht,  J.) 

Be  Hadleiqh  Castle  Gold  Mines 
Limited,  (a) 

Company — Winding-up — Meeting  of  shareholders 
—  Eufraordinary  resohUion  —  Dedaration  of 
chairman — "  Conclusive  evidence  " — Companies 
Act  1862  ('25  &  26  Vict.  c.  89),  g.  61. 

An  extraordinary  resolution  to  wind  up  the  H.  C. 
Gold  Mines  Limited  voluntarily  was  proposed  at 
a  general  jneeting  of  the  company  duty  convened 
on  the  SlstJan.  1900.  At  the  meeting  the  chair- 
man declared  the  resolution  to  he  carried  on  a 
show  of  hands,  and  no  poU  was  demanded. 

This  was  a  petition  by  two  fully-paid  shareholders 
asking  for  a  compulsory  order  on  the  ground, 
first,  that  the  extraordinary  resolution  was  not 
passed  by  the  requisite  majority,  the  chairman's 
declaration  having  been  founded  on  a  mistake; 
and,  secondly,  on  the  ground  that  there  were 
charges   against   the    directors    and    promoters 

(a)  Beported  by  H.  H,  Ohasiibs  MAOPEBRgON,  Eaq., 
Barrlster-kt-Law, 


which  could  he  better  investigated  by  means  of  a 
compulsory  order. 

Held,  first,  that,  as  under  sect.  51  of  the  Companies 
Act  1862  the  ehairma/n's  dedairation  ilMt  (he 
resolution  hcul  been  carried  was  conclusive  unless 
challenged  by  msans  of  a  poll  demanded  by  fixe 
members,  the  voluntary  winding-up  was  vaUd 
and  not  capable  of  being  impeached ;  arid, 
secondly,  thai  the  petitioners  had  made  ovi  no 
case  that  a  comptUsory  order  was  necessary  for 
enforcing  any  right  they  might  have  as  against 
the  directors  or  promoters. 

Re  Gold  Company  (40  L.  T.  Bep.  7;  11  Ch.  Div. 
"JQl)  followed 

Decision  of  Kekewieh,  J.  in  Young  v.  South 
African  and  Australian  Exploration  and 
Development  Syndicate  Limited  (74  L.  T.  Bep. 
527;  (1896)  2  C%.  268)  not  followed. 

A  mbbtino  of  the  Hadleigh  Gold  Mines  Limited 
was  duly  convened  and  held  on  the  31st  Jan. 
1900  for  the  purpose  of  considering  and,  if 
thought  proper,  passing  an  extraordinary  resolu- 
tion to  wind-up  voluntarily  and  appoint  a 
liquidator.  An  amendment  was  propoiaed  and 
seconded,  but  lost  upon  a  show  of  huids.  Ss 
Lordship  held  that  the  resolution  to  wind-up 
Toluntanly  was  declared  by  the  chairman  of  the 
meeting  to  be  carried  on  a  show  of  hands.  No 
poll  was  demanded. 

This  was  a  petition  by  two  fully-paid  share- 
holders asking  for  a  compulsory  order,  notwith- 
standing the  existence  of  a  minute  to  the  effect 
that  an  extraordinary  resolution  had  been  passed 
to  wind-up  voluntarily,  or  to  continue  the  volun- 
tary winding-up,  if  thiere  was  a  valid  winding-up, 
under  the  supervision  of  the  court,  upon    the 

f  round  that  the  resolution  had  not  been  carried 
y  the  requisite  majority,  the  chairman's  declara- 
tion having  been  founded  upon  a  mistake ;  and, 
further,  upon  the  ground  that  there  were  charges 
against  the  directors  and  promoters  whioh  it 
would  be  better  to  Investigate  under  a  compulsory 
order. 

Younger,  Q.C.  anditfaworTtamforthepetitionarB. 
—The  declaration  of  the  chairman  that  the  resola- 
tion  was  carried  is  not  conclusive  where  he  has 
made  a  mistake : 

Toung  v.  South  African  and  Austraiian  Seplora- 
tion  and  Development    Syndicate  Limited,   74 
L.  T.  Bep.  537  ;  (1896)  2  Ch.  268. 
They  referred  also  to 

Ernest  v.  Loma  Chid  Miriet  Limited,  75  L.  T.  Bep. 
221,817;  (1897)  1  Ch.  1. 

W.  H.  Cotens-Hardy  for  the  company. 

Eve,  Q.C,  Cave,  and  E.  Ford  for  shareholders 
and  debenture- holders  opposing  the  petition.— 
The  decision  of  Kekewieh,  J.  m  Young  v.  South 
African  and  Australian  Exploration  and  Develop- 
ment Syndicate  Limited  (74  L.  T.  Bep.  527; 
(1896)  2  Ch.  268)  is  wrong,  and  his  attention  was 
not  called  to  Be  Gold  Company  (40  L.  T.  Bep.  7 ; 
11  Ch.  Div.  701). 

Maugham  replied. 

June  26. — Cozens-Hasdt,  J. — ^This  is  a  peti- 
tion by  fully-paid  shareholders  asking  for  a 
compulsory  order.  An  extraordinary  resolution 
to  wind-up  voluntarily  was  proposed  at  a  general 
meeting  of  the  company  duly  convened  on  the 
31st  Jan.  last.  At  this  meeting  the  chaormau 
declared  the  resoluticHi  to  be  carried  on  a  show 
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of  hands.  I  find  this  as  a  fact.  No  poll  was 
demanded.  The  petitioners  asked  for  a  oom- 
pnlsoiy  order  (first)  on  the  ground  that  the 
extraordinary  reeolntion  was  not  passed  by  the 
requisite  majority,  the  chairman  s  declaration 
having  been  founded  upon  a  mistake,  and 
(secondly)  on  the  ground  that  there  are  charges 
against  the  directors  and  promoters  which  it 
would  be  better  to  investigate  by  means  of  a  com- 
pulsory order.  The  first  point  raises  a  serious 
question  under  sect.  51  of  the  Companies  Act 
1862,  whether  after  the  declaration  of  the  chair- 
man it  is  competent  for  the  court  to  receive 
evidence  to  impeach  that  declaration.  Treating 
the  matter  apart  from  authority,  it  seems  to  me 
that  this  question  must  be  answered  in  the 
negative.  Sect.  51  enacts  that  "  unless  a  poll  is 
demanded  by  at  least  five  members  a  declaration 
of  the  chairman  that  the  resolution  has  been 
carried  shall  be  deemed  conclusive  evidence  of  the 
fact  without  proof  of  the  number  or  proportion  of 
the  votes  recorded  in  favour  of  or  against  the  same." 
"  Conclusive "  seems  to  me  to  be  a  clear  word. 
The  Act  contains  several  forms  of  language.  By 
sect.  67,  a  minute  signed  by  the  chairman  "  shaU 
be  received  as  evidenoe  "  in  all  legal  proceedings. 
By  table  A,  art.  42,  at  any  general  meeting,  unless 
a.  poiH  is  demanded,  a  declaration  by  the  chair- 
man that  a  resolution  has  been  carried  and  an 
entry  to  that  effect  in  the  book  of  the  proceedings 
of  the  company  "  shall  be  sufficient  evidence  of 
the  fact  witbodt  proof  of  the  number  or  pro- 
portion of  the  votes  recorded  in  favour  of  or 
agdinst  such  resolution."  I  cannot  regard  "  con- 
cTuBive"  as  equivalent  to  "sufficient."  I  think 
the  Legislature  intended,  in  the  case  of  a  special 
or  extraordinary  resolution,  that  the  chairman's 
deolaraticm  should  be  oonolusive  unless  chaUenged 
by  means  of  a  poll  demanded  by  five  members. 
This  view,  however,  is  directly  contrary  to  that 
expressed  by  Kekewiob,  J.  in  Young  v.  SoiUh 
African  and  AuttraMan  Exploration  and  Develop- 
fwent  Syndicate  Limited  {wi  sup.)  He  says  with 
reference  to  sect.  51 :  "  The  reasonable  construc- 
tion of  that  clause  seems  to  me  to  be  that  you  are 
not  bound  to  prove  either  the  number  or  propor- 
tion of  the  votes,  but  that,  without  more,  the 
declaration  of  the  chairman  is  to  be  acoppted  as 
conclusive  evidence  without  that  proof ;  not  that 
it  shall  be  accepted  as  conclusive  if  there  is  proof 
that  the  number  or  proportion  of  votes  is  against 
the  declaration.  If  there  is  proof  forthcoming 
that  the  declaration  is  inconsistent  with  the  real 
facts,  I  do  not  think  that  the  word  '  conclusive ' 
^oes  so  far  as  to  exclude  that  evidence ;  for  other- 
wise it  would  open  the  door  to  gross  mistake  if 
not  to  fraud."  I  have  felt  considerable  doubt 
whether  I  am  at  liberty  to  follow  my  own  view, 
but  I  think  for  the  reasons  which  I  am  about  to 
state  I  can  do  so.  Kekewich,  J.  was  under  the 
impression,  as  stated  in  that  case,  that  the 
Mnnt  '  arose  before  him  for  the  first  time. 
His  attention  was  not  called  to  Be  Gold  Com- 
pany (ubi  sup.),  which  is  more  fully  reported  in 
48  L.  J.  281,  Oh.  In  that  case  only  seventeen 
shareholders  were  present.  Eleven  voted  for  the 
extraordinaiy  resolution  to  wind-up  voluntarily, 
two  against  it,  and  four  did  not  vote  at  all.  No 
poll  was  demanded,  and  the  chairman  declared 
the  resolution  to  be  carried.  It  seems  plain 
that  this  was  a  mistake,  for  there  was  not  the 
requisite  three-fourths  majority.     Malins,  Y.C. 


treated  the  voluntary  winding-up  as  valid,  but 
nevertheless  made  a  compulsory  order.  In  the 
Court  of  Appeal  this  order  was  reversed.  It 
appears  from  the  report  in  the  Law  Journal, 
p.  286,  that  counsel  for  the  respondent  (peti- 
tioner) were  about  to  argue  that  the  voluntary 
winding-up  was  irregular  and  that  the  wishes  ol 
the  shareholders  were  not  properly  ascertained, 
upon  which  James,  L.J.  remarked :  "  As  no  poll 
was  demanded,  the  ruling  of  the  chairman  is 
by  sect.  51  made  conclusive.  You  cannot  go 
into  that  now."  This  fmparently  was  the  decision 
of  the  whole  court  The  court  discharged  the 
order  of  Malins,  Y.C,  and  recognised  that  the 
voluntary  winding-up  could  not  be  impeached. 
This  decision  was  not  brought  to  the  notice  of 
Kekewich,  J.,  and  under  the  circumstances  I 
think  myself  at  liberty  to  disregard  his  decision 
and  to  follow  my  own  view.  The  result  is  that  I 
must  treat  the  winding-up  as  valid  and  not 
capable  of  being  impeachea.  I  may  add  that  this 
result  seems  to  me  to  be  eminently  convenient, 
for  the  present  case  furnishes  a  remarkable  illus- 
tration of  the  extreme  difficulty  of  ascertaining 
precisely  what  took  place  at  a  noisy  meeting  of 
shareholders.  '  No  two  witnesses  agree.  It  is 
perhaps  right  that  I  should  observe  that 
WiUiams,  J.  in  £«  Bidwell  Brothers  (68  L.  T.  Bep. 
342 ;  (1893)  1  Ch.  603)  and  Chitty,  J.  and  the 
Court  of  Appeal  in  Ernest  v.  Loma  Oold  Mines 
Limited  {ubi  step.)  considered  whether  a  chair- 
man had  proceeded  upon  correct  principles,  but 
the  point  was  not  taken  that  a  chairman  s  decla- 
ration is  made  conclusive,  and  the  attention  of 
the  court  was  not  called  to  the  authorities.  I 
cannot  regard  either  of  those  cases  as  decisions 
adverse  to  the  view  which  I  have  expressed.  On 
the  second  point  I  feel  no  difficulty  in  saying  that 
the  petitioners  have  not  established  any  case. 
The  decision  of  the  Court  of  Appeal  in  Be  Oold 
Company  [ubi  tup.)  is  itself  a  strong  illus- 
tration of  the  doctrine  that  the  court  will  not, 
under  ordinary  circumstances,  make  a  winding- 
up  order  after  a  voluntaiy  winding-up  at  the 
instance  of  shareholders.  Such  rights  as  they 
may  have  against  directors  or  promoters  can 
be  enforced  oy  means  of  an  application  under 
sect.  138.  Moreover,  I  see  no  reason  to  doubt 
that  the  liquidator  will  do  Us  duty.  The  result 
is  that  I  must  dismiss  the  petition,  and  dismiss  it 
with  costs. 

Solicitors:  Gibbs,  White,  and  Strong,  agents 
for  John  Moxon,  Newport,  Mon.;  Bose-Innes,  Son, 
and  Crick ;  Courtenay,  Croome,  Son,  and  Finch. 


July  10  and  11. 

(Before  Cozens-Hardt,  J.,  sitting  for 

Weight.  J.) 

Be  GuTTA  Pbbcha  Coepoeation  Limitbd.  («) 

Company — Winding-up  —  Besolutions  for  volun- 
tary loinding-up — Petition  for  compviaory  order 
— Jurisdiction. 

Upon  a  petition  by  a  shareholder  for  the  compul- 
sory winding-up  of  the  O.  P.  Corporation 
Limited,  the  company  took  the  objection  that  a 
voluntary  vnnding-up  was  in  progress,  for  which 

(a)  Beportad  b;  H.  M.  Chartiks  MaCPBEBSOX,  Esq., 
iiUTliMr-at-Law. 
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the  »eeesiary  re$oluiion»  had  been  dvly  patted 
by  meeimgi  of  the  thanholdern. 
Held,  that,  while  thit  toot  prim&  faoie  a  leriout 
obftelum  to  the  making  of  a  eompvJtory  order, 
there  vat  n«vertheleti  juriidietion  to  mcJee  one, 
(utd  there  were  tuJMetU  reaeont  here  why  ttuh 
<m  order  thovld  be  made,  at,  in  addition  to  oOur 
tutpieiotu  eirewnttaneee,  the  retohttitmt  for  the 
voluntary  winding-up  had  been  patted  by  the 
tharehdtaere  with  the  prineiptd  objeet  of  oarry- 
ing  ohI  «  teheme  of  reeonttruetion  whieh  had 
proved  abortive. 
Tbb    Oatta   Feroha    Corporation    Limited  was 
registered  under  the  Companiea   Axits  in    1897 
-with  a  capital  of  200,0002.  in  12.  sharee,  its  objects 
being  to  acquire  by  pnrohase  and  work  letters 
patent  for  a  process  of  extracting  gatta  peroha 
and  the  adoption  of  an  agreement  for  the  sale  hy 
one  Stainer  to  the  company  of  certain  patents 
and  patent  rights.    The  consideration  to  be  paid 
to  Stainer  by  the  company  was  150,0001.  in  all, 
payable  in  cash  and  fnllT-paid  shares,  bnt  Stainer 
was  to  procure  responsible  persons  to  subscribe 
for  not  less  than  30,0002.  of  preference  shares  at 
par  in    the  capital  of   the  company,   and    pay 
2i.  6d.  per  preference  share  upon  application  and 
the  balance  as  called  up,  of  which  20,0002.  (sub- 
seqnentlv  altered  to  10,0002.)  had  to  be  allocated 
for  working  expenses.    The  petitioner,  Thomas 
James,  the  holder  of  100  fully-paid  shares,  who 
was  supported  by  a  large  number  of  shareholders, 
alleged  that  Stainer  had  never  fulfilled,  or  been 
required  to  fulfil,  his  contract  to  subscribe  for 
these  30,000  preference  shares ;  that  oat  of  the 
sums  Bubsoribed  for  shares  over  17,0002.  was  paid 
to  Stainer,  and  only  a  little  over  40002.  kept  for 
working  capital ;  that,  though  30,0002.  had  been 
paid  by  the  company  for  certain  stocks  of  gutta- 
percha leaves  and  chemicals,  only  142.  of  sales  had 
been  effected  during  the  existence  of  the  company, 
and  in  Dec.   1899  the  stock  was  approximately 
valued  at  8002.    Early  in  1899  Sir  E.  Thornton, 
the  chairman  of    the  company,  in  response  to 
application    for    subscriptions    for    debentures, 
advanced  a  sum  of  over  40002.  to  the  company, 
for  which  he  received  debentures  of  the  nominal 
atnonnt  of  about  72002. 

In  the  beginning  of  1900,  special  resolutions 
were  duly  passed  for  the  voluntary  winding-up  of 
the  company  with  a  view  to  its  reconstruction,  it 
being  intimated  that  the  funds  for  working  of  the 
company  had  been  exhausted,  bnt  that  arrange- 
ments had  been  made  for  obtaining  10,0002.  for 
working  capital  in  the  new  company. 

The  proposed  reconstruction  scheme  ultimately 
fell  through,  and  Sir  E.  Thornton  commenced  a 
debenture-holder's  action  to  enforce  his  security, 
in  which  a  receiver  and  manager  had  been 
appointed,  and  an  order  for  the  sale  of  the  com- 
pany's assets  had  been  made. 

Eve,  Q  C.  and  Muir  Maekenxie  for  the  petition. 
>— The  drcumatances  of  this  case  eminently 
require  the  full  investigation  only  to  be  obtained 
nnder  a  compulsory  order,  for  which  there  is 
ample  jurisdiction.  The  resolutions  for  voluntary 
liquidation  are  no  bar,  and  were  in  fact  passed  on 
the  understanding  that  a  reconstruction  with 
auffi<aent  working  capital  would  be  effected. 

E,  C.  Macnaghten,  Q.G.  and  Clauton  for 
the  company. — The  assets  are  not  sufficient  to 
satisfy  the  debenture-holders,  and  a  compulsory 


winding-up  order  will  only  be  a  needless  expense. 
The  existence  of  the  voluntary  winding-up  is  a 
bar  to  this  petition,  except  where  fraud  is  alleged, 
which  is  not  the  case  here  {Be  Oold  Company, 
40  L.  T.  Bep.  5 ;  11  Oh.  Div.  701),  and  there  are 
no  circum  stances  like  those  in  Be  Hayeraft  Gold 
BedtuUion  and  Mining  Company  (83  L.  T.  Bep. 
166 ;  (1900)  2  Gh.  230)  to  justify  such  interfer- 
ence. 

Muir  Mackenzie  replied. 

Gozkns-Habdt,  J. — This  is  a  petition  by  a 
shareholder  holding  100  full^-paid  shares  in  the 
company  for  a  compulsory  wmding-up  order.  He 
is  supported  by  a  very  considerablH  body  ci  share- 
holders holding  6900  shares  in  all,  which,  with 
his  own,  make  up  7000  shares.  The  objectioD 
that  is  taken  by  the  company — ^no  sharehdlders 
as  such  appearing  to  oppose  the  petition— is  that 
a  voluntary  win£ng-up  was  a^p«ed  upon,  and  is 
now  in  progress.  Prima,  fame  that  is  a  serious 
difficulty  for  the  petitioner  to  get  over ;  but,  on 
the  whole,  I  think  that  in  this  case  it  is  not  a 
sufficient  answer  to  the  petition.  1  will  state  my 
i«asons  shorUv.  It  appears  from  the  evidence  of 
Sir  Edward  Thornton,  who  was  from  first  to  last 
the  cluurman  of  the  company,  that  its  affairs  had, 
if  I  may  use  the  expression,  been  mismanaged  to 
an  extent  almost  bevond  belief.  It  is  not  disputed 
that  the  vendor  to  this  company  had  not  fulfilled 
the  obligations  that  he  had  entered  into,  but  that 
nevertheless  the  directors  of  the  'company  at  a 
very  early  stage — how  early  I  do  not  know — 
actually  prooeMed  to  pay  to  him  a  very  large  sum 
of  money,  although  he  was  liable  to  the  company 
for  the  non-fulfilment  of  the  obligations  whieh 
by  the  contract  he  had  entered  mto.  I  think 
that  a  searching  public  investigation  into  this 
matter  is  pre-eminently  requisite,  and  this  can 
only  be  obtainable  by  means  of  a  compulsory 
winding.up  order.  Further  than  this,  stock — 
using  me  word  in  the  very  general  sense  in  wluoh 
I  think  it  has  been  used— was  purchased  by  the 
company  to  the  extent  of  30,0002.  or  thereabovts. 
The  company  went  on  from  1897  to  the  beginning 
of  this  year,  and  I  find  the  result  to  be  that  the 
proceeds  of  ite  sales  amounted  only  to  142.,  and 
yet  the  stock  in  hand  was  stated  to  oe  valaed  at 
8002.  only.  What  is  the  explanation  of  thisF 
What  has  become  of  the  rest  of  this  30,0002.  ?  I 
think  a  public  examination  is  pre-eminentty 
desirable  in  this  case.  But  there  is  another 
reason  why  I  think  such  an  investigation  is 
required.  Sir  Edward  Thornton,  according  to 
the  evidence,  put  about  40002.  into  the  till  of 
the  company,  and  took  debentures  at  a  much 
higher  figure — at  the  nominal  amount  of  about 
72^2.  for  his  advance  of  40002. — and,  as  being 
the  only  debenture-holder  of  tbe  company,  he 
commenced  before  the  winding-up  began  a  deben- 
ture-holder's action.  I  am  told  that  in  this 
action  an  order  has  been  made  for  the  sale  of 
tbe  assets  of  the  company,  which  are  said  not 
to  be  sufficient  to  produce  the  amount  due  on 
the  debentures.  But  it  seems  to  me  that  there 
is  at  present  a  strong  prima  fade  case  that  Sir 
Edward  Thornton  is  himself  liable  to  make  good 
to  the  company  the  amount  which  was  paid  away 
to  the  vendor,  so  that  in  the  result,  instead  of  being 
in  the  position  of  a  debenture-holder  entitied  to 
sweep  up  all  the  asset^s  of  the  company,  there  would 
be  nothing  practically  due  to  him,  and,  there  being. 
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as  I  imdentaiid,  no  ordinary  creditors  of  the  com- 
pany, the  assets,  sach  as  there  mi|;ht  be,  would  be 
avaiLible  for  the  8hareholderi<,  to  whom  any  money 
which  ia  obtained,  whether  from  the  vendor  or 
from  the  directors  of  the  company,  will  have  to 
be  returned.  ABsnming  that  I  have,  as  I  believe, 
jnrisdietion  to  make  a  compulsory  order  notwith- 
standing the  voluntary  winding-up,  I  think  there 
is  so  much  suspicion  surrounding  this  ease 
that  I  feel  bound  to  do  so.  Another  reason  for 
my  arriving  at  this  conclusion  is  that  the  volun- 
tary winding-up,  such  as  it  is,  was  not  an  ordinary 
voluntary  wincQng-np,  but  only  with  a  view  to  the 
reconstruction  scheme  under  which  the  share- 
holders were  told  that  there  would  be  fully  10,0002. 
left  for  working  capital ;  that  the  liability  of  3». 
per  share  in  the  reconstructed  company  was  to  be 
payable  in  certain  instalments,  aud  that  the 
shareholders  who  were  now  in  a  company  which 
could  only  be  described  as  waterlogged  would  be 
shareholders  in  a  new  company  possessing  ample 
working  capital.  On  the  faith  only  of  that  state- 
ment and  for  the  purpose  of  giving  effect  to  that 
iwxmstmctiou  was  it  that  these  resolutions 
were  passed  for  voluntary  winding-up ;  and  the 
resolutions  themselves  proceeded  to  authorise  the 
liquidator  to  consent  to  the  registration  of  a  new 
company  with  much  the  same  title,  and  to  approve 
of  the  draft  agreement  submitted  to  the  meeting, 
and  expressed  as  intended  to  be  made  between 
this  company  and  its  liquidator  of  the  one  part 
and  a  trustee  for  the  new  company  of  the  other 
part,  and  to  authorise  the  liquidator  to  enter  into 
an  agreement  on  the  terms  of  the  draft,  and  to 
carry  the  same  into  effect  with  such  (if  any)  modi- 
fications as  he  might  think  fit.  It  is  conceded  that 
that  scheme  of  reconstruction  has  fallen  to  the 
ground,  and  that  the  very  foundation  of  the 
voluntary  winding-up  has  gone.  This  was  not  a 
case  in  which  the  shareholders  of  the  company 
were  minded  honestly  to  wind-up  the  company 
because  it  could  not  go  on  to  advantage ;  but  the 
winding-up  was  only  agreed  Ujpon  as  part  of  a 
scheme  for  reconstruction  which  has  proved 
wholly  abortive.  I  do  not,  therefore,  think  that 
this  winding-up  is  of  a  nature  which  puts  any 
difficulty  io  the  way  of  my  making  a  compulsory 
order,  and  I  think  the  usual  compulsory  winding- 
up  order  should  be  made,  and  the  usual  order  as 
to  costs. 

Solicitors :  Walter  Morgan,  Bruce,  and  Nicholas. 
Pontypridd ;  Lawranee  and  Webster. 


July  11  and  17. 

(Before  Gozens-Hakdy,  J.,  sitting  for 
Wbioht,  J.) 

Be  Metbopolitan  Fibe  Insubance  Gohpant 
Limited  ;  Waju^ce's  Case,  (a) 

Company  —  Winding-up  —  Beeonstruetion — Con- 
tributory — Validity  of  allotment — Application 
for  shares — Withdrawal. 

By  an  agreement  of  the  14th  April  1898,  made 
between  the  C.  F.  Insurance  Company  of  8. 
Limited  and  its  liquidators  of  the  one  part  and 
the  M.  F.  Insurance  Company  Limited  of  the 
other  part,  the  first  com,pany  and  its  liquidators 

(at  B«ported  by  H.  U.  Ohabtkbs  MACrsERSON,  Eaq., 
B>Ri>ter-at-L*w. 


agreed  to  transfer  and  make  over  to  the  second 
company  all  its  goodwill  and  assets. 

The  consideration  for  the  transfer  was  partly  an 
undertaking  to  pay  and  discharge  all  the  debts 
and  obligations  of  the  first  company ;  next,  an 
indemnity  against  all  the  costs  of  the  winding- 
up  of  the  same  company  ;  next,  the  taking  over 
of  the  whole  staff  of  the  same  company ;  and 
then  followed  clauses  providing  (5)  that  as  a 
further  part  of  the  consideration  every  memj>er 
of  the  first  com,pany  should  be  entitled  in  respect 
of  each  of  his  or  her  shares  therein  to  claim  an 
allotment  of  either  a  debenture  bond  or  two  ordi- 
nary shares  in  the  second  company ;  (7).  that 
such  shares  mast  be  claimed  in  umting  from 
either  the  second  company  or  the  liquidators  of 
the  first  company  within  twenty-one  days  from 
the  date  of  the  agreentent;  (8)  that  the  liqui- 
dators of  the  first  company  should  within  seven 
days  from  the  date  of  the  agreement  give  notice 
in  writing  to  eaeh  men^ter  of  the  first  company  of 
the  amount  of  debenture  bonds  or  shares  whie» 
they  should  be  entitled  to  claim,  the  time  within 
which  sueh  claim  must  be  sent  in,  and  proper 
forms  of  claim  addressed  to  the  second  company  ; 
amd  (9)  that  all  members  of  the  first  company 
(other  than  dissentient  metnbers,  whose  ease  was 
provided  for  in  a  subsequent  clause)  not  claiming 
within  twenty-one  days  should  be  held  to  have 
eleeted  iu  claim  debenture  bonds,  which  should 
be  allotted  to  them  by  the  liquidators  of  the  first 
company  at  the  expiration  of  that  time. 

W.,  a  shareholder  in  the  first  company,  wrote  on 
the  23rd  April  to  the  directors  of  the  second 
company,  in  reply  to  a  notice  sent  him  by  the 
liquidators  of  the  first  company,  claiming  an 
allotment  of  ten  ordinary  shares  in  the  second 
company  in  respect  of  five  shares  held  by  him  in 
the  first  company. 

On  the  2nd  July  W.  wrote  to  the  second  company 
withdrawing  his  application.  This  letter  was 
OAiknowledged  by  the  general  manager  of  the 
second  company  on  the  6lh  July  and  forwarded 
to  the  liquidators  of  the  first  company,  who  on 
the  8th  July  wrote  to  W.,  treaiing  htm  <u  enHUed 
to  debentures  instead  of  shares. 

Notwilhstanding  this,  the  shares  were  allotted  to 
W.  in  1898,  and  the  question  now  arose  whether 
the  allotment  was  valid,  which  depended  upon 
whether  the  document  of  the  23r(i  April  was  an 
application  which  could  be  withdrawn  before 
acceptance,  or  was  an  acceptance  of  a  prior  offer 
nuuM  to  W.  by  the  second  company. 

Held,  that  this  was  an  application  which  could 
be  withdrawn,  there  being  no  direct  relation 
between  W.  and  the  second  company  before  tAe 
23rd  April,  and  hence  no  shareholder  in  the  first 
company  could  be  deemed  to  have  acquired  any 
direct  right  as  against  the  second  company  under 
the  contract  between  the  two  companies;  and, 
further,  that  there  was  nothing  in  Me  documents 
to  support  the  theory  that  the  liquidators  of  the 
first  company  must  be  deemed  to  be  the  agents  of 
the  secoiid  company  in  sending  the  notice  to  W. 

The  Metropolitan  Fire  Insurance  Company 
Limited  was  ordered  to  be  wound-up  in  Jan. 
1900,  and  the  liquidator  placed  the  name  of  one 
T.  N.  Wallace  on  the  list  of  contribntories  in 
respect  of  ten  ordinaiy  shares. 

This  was  a  summoas  by  Wallace  that  his  name 
might  be  struck  off  the  list. 
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AH  the  facto  ore  fully  stated  in  the  judgment 
of  Gozens-Hardy,  J. 

H.  Jaedbt  for  the  summons. — The  applicant 
here  has  withdrawn  his  offer  before  any  accept- 
ance  or  allotment  was  made.  The  two  cases  moat 
like  this,  £«  United  Porta  and  General  Inturanee 
CotMMny ;  Adanu'g  case  (26  L.  T.  Bep.  124; 
L.  Rep.  13  Eq.  474)  and  Re  United  PorU  and 
General  Inewranee  Company ;  Brown  and  Tueher'e 
case  (25  L.  T.  Bep.  6I>4)  are  clearly  distingniah- 
able. 

Whinney  for  the  liquidator  of  the  Metropolitan 
Fire  Insurance  Company. — The  liquidators  of  the 
selling  company  here  were  the  agents  of  the 
purchasing  company,  whose  offer  was  accepted  by 
the  applicant,  Even  if  there  was  no  contract,  the 
applicant  has  by  his  laches  lost  his  right  to 
relief: 

Be  United  Ports  and  Oentral  Iniuraiue  Com- 
pany, Wynnt^e  OMS,  29  L.  T.  Bep.  381 ;  L.Bep. 
8  Ch.  1002. 


Jacobs  replied. 


Cur.  adv.  viUi. 


Jvhf  17. — Oozens^Haxdy,  J. — This  is  a  sum- 
mons by  Mr.  Wallace  asking  that  his  name  may 
be  stmck  off  the  list  of  contributories  of  the 
company.  Mr.  Wallace  was  a  shareholder  in  the 
Gommennal  Fire  Insnranoe  Company  of  Scot- 
land Limited.  This  company  was  wonnd-np  in 
April  1898,  aU  its  aseete  bemg  transferred  to  the 
Metropolii^  Fire  Insurance  Company  Limited 
Upon  the  terms  of  an  agreement  dated  the 
14th  April  1898,  and  made  between  the  Com- 
mercial and  ito  liquidators  of  the  one  part  and 
the  Metropolitan  of  the  other  part  B^  this 
agreement  the  Commercial  and  ito  liquidators 
agreed  to  transfer  and  make  over  to  the  Metro- 
politan all  the  goodwill  and  assete  of  the  Com- 
mercial. The  consideration  fcr  the  transfer  was 
partly  an  undertaking  to  pajr  and  discharge  all 
the  debto  and  oblications  of  the  Commercial, 
next  an  indemnity  against  all  the  costo  of  the 
winding-up  of  the  Commercial,  next  the  taking 
over  of  the  whole  staff  of  the  Commercial,  and 
then  followed  these  clauses:  "(5)  As  a  fvrthe^ 
part  of  the  oopsideration  for  the  said  transfer 
ereiy  member  of  the  Commercial  shall,  in  respect 
of  each  share  therein  held  by  him  or  her,  be 
entitled  as  of  rieht  to  claim  an  allotment  to 
himself  or  herself  or  to  his  or  her  nominee  or 
nominees  of  either  (first)  a  debenture  bond  for 
12. 10s.  carrying  interest  at  the  rate  of  4  per  cent, 
per  annum  as  from  the  14th  Feb.  1898,  or 
(second)  two  ordinary  shares  of  the  Metropolitan 
of  52.  each,  with  the  sum  of  12.  credited  as  paid 
up  on  each  of  such  shares,  and  the  Metropolitan 
shall  forthwith  and  within  one  month  from  the 
date  hereof  allot  and  issue  the  debenture  bonds 
and  shares  so  claimed,  subject,  however,  to  this 
condition — that  the  Metropolitan  shall  cot  be 
bound  to  allot  shares  under  this  agreement  to  any 
one  to  whom  under  their  articles  of  association 
they  could  have  objected  as  a  trausferee  of 
shares.  (7)  A  member  of  the  Commercial  entitled 
to  claim  an  allotment  of  debenture  bonds  or  of 
shares  of  the  Metropolitan  in  terms  of  clause  5 
hereof  must  claim  the  same  within  twenty-one 
days  from  the  date  hereof  by  sending  in  to  the 
Metropolitan  or  to  the  liquidators  of  the  Com- 
mercial a  claim  in  writing  for  an  allotment  of  the 
debenture  bonds  or  the  shares  as  they  may  elect. 


and  snch  claim  mnst  be  signed  by  the  member 
making  the  same,  and,  when  it  requesto  that  an 
allotment  of  shares  may  be  made  to  a  nominee  or 
nominees  of  such  member,  it  must  be  counter- 
signed by  snch  nominee  or  nominees.  (8)  The 
liquidators  of  the  Commercial  shall,  within  seven 
days  from  the  date  hereof,  give  notice  in  writing 
to  each  member  of  the  Commercial,  stating  the 
amount  of  debenture  bonds  and  the  number  of 
shares  which  the  member  is  entitled  to  claim 
as  of  right  under  this  agreement  and  the  tim» 
within  which  the  claim  for  an  allotment  as  afore- 
said must  be  sent  in,  and  there  must  be  incloaed 
therewith  proper  forms  of  claim  for  debentoie 
bonds  and  for  shares  addressed  to  the  Metro- 
politan for  signature  by  the  member.  The  notice 
aforesaid  shall  in  each  case  be  given  by  sending 
the  same  through  the  post  addressed  to  the  member 
at  his  or  her  registered  address  as  appearing  on 
the  reg^ter  of  members.  (9)  Members  of  th» 
Commercial,  other  than  dissentient  members  here- 
inafter mentioned,  mititled  to  claim  as  aforestud 
but  who  shall  not  within  the  period  of  twenfy- 
one  days  before  mentioned  claim,  shall  be  held  to 
have  elected  to  claim  debenture  bonds,  and  the 
liquidators  shall  immediately  on  the  expiry  of 
said  twenty-one  days  nominate  all  such  membera 
other  than  dissentient  members  who  do  not  claim 
for  an  allotment  of  the  debenture  bonds,  which 
they  are  respectively  entitled  to  claim  under 
clause  5  hereof,  and  the  Metropolitan  shall  forth- 
with allot  such  debenture  bonds  to  the  nominees 
of  the  liquidators.''  And  by  clause  10  provision 
was  made  for  the  payment,  so  far  as  neces- 
sary, by  the  Metropolitan  of  the  amount  payable 
to  any  dissentient  member  of  the  CommerciaL 
The  liquidators  sent  a  notice  to  Wallaoe.  It  is 
not  forthcoming,  but  I  presume  it  was  in  pur- 
suance of  clause  8.  Mr.  Wallace,  on  the  23^ 
April  1898,  signed  a  document  addressed  to  the 
directors  of  the  Metropolitan,  which,  so  far  as 
material,  was  as  follows :  "As  the  holder  of  five 
shares  in  the  Commercial,  I  claim  an  allotment  of 
ten  ordinary  shares  of  the  Metropolitan  of  52. 
each  credited  as  paid-up  to  the  extend  of  12.  per 
share,  being  th^  proportion  to  which  I  am  entiued 
under  the  agreement,  and  t  herebv  agree  to  accept 
such  shares  and  to  pay  the  further  moneys  pay- 
able thereon  when  called  upon."  On  we  2nd 
JuIt  Mr.  Wallace  wrote  te  the  Mei»>politan 
withdrawing  his  application  for  ordinary  shares. 
This  was  acknowledged  by  the  general  manager 
on  the  6th  July.  Mr.  Wallace's  letter  was  Mr- 
warded  by  the  Metropolitan  to  the  liquidators  of 
the  Commercial,  who  on  the  8th  July  wrote  a 
reply  to  Mr.  Wallaoe  treating  him  as  entitled  to 
deoentures  instead  of  shares.  Notwithstan^ng 
this,  the  shares  were  allotted  to  Mr.  Wallaoe  in 
the  autumn  of  1898,  and  the  question  for  my 
decision  is  whether  the  allotment  was  valid.  The 
answer  mnst,  I  think,  depend  upon  this.  Wa» 
the  document  of  the  23rd  April  1898  an  appli- 
cation which  could  be  withdrawn  before  aoomt- 
ance,  or  was  it  an  acceptance  of  a  prior  offor 
made  to  him  by  the  Metropolitan?  Upon  the 
whole,  I  think  the  former  is  the  true  view.  There 
was  no  direct  relation  between  the  Metropolitan 
and  Mr.  Wallace  prior  to  the  23rd  ApriL  The 
contract  of  the  14th  April  1898  was  made  between 
the  two  companies,  and  the  allotment  of  shares 
or  the  issue  of  debentures  would  have  be^i  a 
satisfaction  pro  tanto  of  the  obligations  entered 
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into  by  the  Metropolitan  with  the  Gommercial. 
I  do  not  think  that  a  shareholder  in  the  Com- 
mercial can  be  deemed  to  have  acquired  any  direct 
right  nnder  that  contract  as  against  the  Metro- 
politan. It  seems  to  me  that  it  was  open  to  the 
Metropolitan  to  refuse  the  application,  and  that, 
even  if  such  refusal  had  been  wrongful,  the  only 
persons  who  could  have  claimed  compensation, 
would  have  been  the  parties  to  the  agreement. 
It  has  been  argued  that  the  liqnidators  must  be 
deemed  agents  of  the  Metropolitan  in  sending 
the  notice  to  Mr.  Wallace,  thus  making  it  a  notice 
by  the  Metropolitan,  but  there  is  nothing  in  the 
written  documents  to  support  this  theory,  and 
there  is  no  evidence  of  agency  apart  from  the 
documents.  The  reasoning  of  the  Lords  Justices 
in  Re  New  Eberhardt  Company ;  Ex  parte 
Menziee  (62  L.  T.  Rep.  301;  43  Ch.  Div.  118) 
seems  inconsistent  with  this  view.  The  result, 
in  my  opinion,  is  that  the  application  succeeds, 
and  the  applicant's  name  must  be  removed  from 
the  list  of  oontribntories,  and  the  liquidator  must 
pay  the  costs. 

Solicitors :    Botoe  and    Maw ;    Amery    ParJcei 
and  Powell. 


Saturday,  Oct.  27. 
(Before  Cozenb-Habdt,  J.) 
Be  FoTTBs  (deceased) ;  Steybits  v.  Pottbr.  (a) 
Wil^—Corutruetion — Piece  of  land  purchased  ae 
part  of  one  property,  occupied  by  tettator  as  part 
of  adjoining  property — Will  speaking  from  death 
of  testator. 

A  tettator  who  had  purchased  two  adjoining  free- 
hold houses,  known  as  Broad  Green  Lodge  and 
The  Cedars  respectively,  each  having  a  garden 
and  pieee  of  meadow  land  in  the  rear,  and  had 
oeeupied  until  his  death  Broad  Oreen  Lodge  with 
the  garden  and  meadow  land  at  tite  rear  and 
al*o  the  piece  of  meadow  land  at  the  rear  of  The 
Cedars,  and  had  let  The  Cedars  with  its  garden, 
hui  without  the  pieee  of  meadow  land  at  the  rear, 

.  to  a  tenant  for  twenty-one  years,  by  hit  will 
made  prior  to  the  lease,  by  him  of  The  Ctdars^ 
devised  (Inter  alia)  his  two  freehold  houses  to 
truttees  upon  trust  at  to  hit "  retidenee  known 
at  Broad  Oreen  Lodge  "for  Oie  retidenee  ef  hit 
wife  for  life,  and  at  her  death  for  tale,  with  a 
direeiion  Utat  the  proceeds  should  form  part  of 
hit  retiduary  ettaU,  which  he  divided  amongst 
kit  tMldren.  And  after  the  death  of  hit  wife, 
the  tettator  gave  to  one  of  hit  dat^htert  the 
vneome  to  arite  from  hit  "freehold  property 
known  at  The  Cedars." 

Upon  a  summons  taken  out  by  the  trustees  of  the 
will  for  the  determination  of  the  qttestion  whether 
the  piece  of  meadow  land  at  the  rear  of  The 
Cedars  was,  upon  the  true  construction  of  the 
wiU,  included  in  the  gift  of  the  income  of  The 
Cedars  in  favour  of  the  daughter,  or  whether 
siieh  piece  of  meadow  land  became,  upon  the 
death  of  the  testator's  widow,  subject  to  the  trusts 
declared  as  to  Broad  Oreen  Lodge  : 

Beld,  that  the  wiU,  as  to  the  property  comprised  in 
it,  must  speak  from  the  date  of  the  testator's 
death,  at  which  tim^  the  piece  of  meadow  land 
was  occupied  by  him  as  part  of  the  Broad  Chreen 
Lodge  property,  and  that  the  gift  of  the  income 

(aj  Beported  by  J.  Tkcstuh,  Esq.,  Burlitet-kt-Lkir. 


of  hit  freehold  property  knoum  as  The  Cedars' 
comprised  the  premises  let  by  him  at  The  Cedars, 
but  not  the  piece  of  meadow  land  at  the  rear, 
which  formed  part  of  the  testator's  rettduar^ 
estate. 

Is  May  1877  John  Dennett  Potter  purchased  twO' 
freehold  houses,  known  as  Broad  Green  Lodge 
and  The  Cedars,  situate  in  the  High-road, 
Croydon,  each  having  a  garden  and  piece  of 
meadow  land  at  the  rear  appurtenant  thereto. 

The  two  propertip/8  adjoined,  and  J.  D.  Potter 
entered  into  occupation  of  Broad  Green  Lodge 
with  the  garden  and  meadow  land  belonging  to  it 
and  also  uie  piece  of  meadow  land  which  at  the 
date  of  the  purchase  formed  part  of  The  Cedars, 
but  which  at  some  date  prior  to  May  1878  he 
threw  into  the  grounds  of  Broad  Green  Lodge ; 
and  remained  in  such  occupation  until  his  deaui. 

In  May  1878  J.  D.  Potter  granted  a  lease  of 
The  Cedars  with  the  gai-den,  but  without  the  piece 
of  meadow  land  in  the  rear,  for  a  term  of  twenty, 
one  years. 

In  Sept.  1882,  J.  D.  Potter  died  having  made  his 
will  in  Jan.  1878,  whereby,  after  appointing  exeoa- 
tors  and  trustees,  he  gave  his  residuary  rtnl  and  per* 
sonal  estate,  which  included  his  freehold  properties 
Broad  Green  Lodge  and  The  Cedars,  npon  certain 
trusts  for  the  benefit  of  his  wife  for  life.  And  the 
testator  directed  bis  trustees  to  allow  his  wife  the 
use  and  enjoyment  of  his  "residence  known  as 
Broad  Green  Lodge  "  during  her  life,  and  at  her 
death  he  desired  "  the  said  freehold  premises- 
known  as  Broad  Green  Lodge  "  to  be  sola  and  the 
proceeds  to  fall  into  hia  residuary  estate.  And 
from  and  after  the  death  of  his  wife  the  testator 
gave  to  his  daughter  Ada  Potter  the  income  to 
arise  from  (inter  alia)  his  "Freehold  property 
known  as  The  Cedars,  Broad  Green,  Croydon. 
The  will  conferred  on  the  trustees  a  power  of  sale 
over  the  testator's  reaidnary  real  and  personal 
estate. 

In  1889  the  tiustees  of  his  will  sold  The  Cedars 
without  the  piece  of  meadow  land  at  the  rear  to 
the  i^ant  to  whom  The  Cedars  had  been  leased 
by  the  testator.  '    '      '   •  ', 

The  testator's  widow  died  in  Jan.  1900. 

In  May  1900  the  trustees  of  the  will  sold  the 
piece  of  meadow  land  at  the  rear  of  The  Oedara 
for  10252. 

This  was  a  summons  taken  out  by  the  trustees 
of  the  will  for  the  determination  of  the  question 
whether  the  piece  of  meadow  land  at  the  rear  of 
The  Cedars  was,  upon  the  true  construction  of  th& 
testator's  will,  included  in  the  gift  of  the  income 
of  The  Cedars  in  favour  of  the  testator's  daughter 
Ada  Potter,  or  whether  such  piece  of  land  b^ame 
upon  the  death  of  the  testator's  widow  subject  to 
the  trusts  declared  as  to  his  property  known  a» 
Broad  Green  Lodge. 

Harman,  for  the  trustees  of  the  wUl,  stated  the 
facts. 

L.  B.  Sebastian  for  Ada  Potter.— The  gift  of 
The  Cedars  carries  with  it  the  meadow  land  at 
the  rear  which  was  purchased  with  that  house. 

A.  Houston,  for  the  children  other  than  Ada 
Potter,  was  not  called  upon. 

Cozbnb-Ha.hdt,  J. — The  will,  as  to  the  property 
comprised  in  it,  must  speak  from  the  date  of  the 
testator's  death,  at  which  time  the  piece  of  meadow 
land  at  the  rear  of  The  Cedars  was  occupied  by 
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him  as  part  of  the  Broad  Green  Lodge  property. 
The  gin  by  the  will  of  the  iacome  of  the  testator's 
"  freehold  property  known  as  The  Cedars  "  com- 
prised the  premises  of  whioh  the  testator  g^'anted 
a  lease  as  The  Cedars,  bat  not  the  piece  of  meadow 
land  at  the  rear  which  was  occupied  by  the 
testator  as  part  of  Broad  Green  Lodge.  There 
will  be  a  declaration  that  the  piece  of  meadow 
land  in  question  formed  part  of  the  testator's 
residuary  estate. 

Solicitors :  Potter,  Bandford,  and   Kiivington  ,- 
H.  Percy  Becker. 


May  30  and  June  14. 
(Before  Wbioht,  J.,  sitting  as  an    additional 

Jndge  of  the  Chancery  Division.) 
Be  Fasueb's  TJiriTKD  Limited  ;  Stefbenson's 

Case  (a) 
Ctnnpany — Winding-up  —  Shareholder — Applica- 
tion for  relief  —  Filing  of  eontraci  —  Costs  — 
Solicitor  and  dienl — Parly    and  party— Com- 
panies Act  1867  (30  £  31  Vict.  c.  131),  ».  26— 
Companies  Act  1898  (61  &  62  Vict.  c.  26),  «.  1, 
sub-s,  3. 
Upon  an  application  by  a  shareholder  relief  was 
granted  in  respect  of  liability  for  shares  issued 
as  fully  paid,  but  in  respect  of  which  no  proptr 
contract  had  been  filed,  upon  payment  of  (he 
costs  by  him.    The  question  arose  whether  these 
should  be  as  between  solicitor  and  client,  or  as 
between  party  and  party. 
Held,  that,  the  costs  being  entirely  in  the  discretion 
ef  Oie  eowrt,  in  the  present  case  party  and  ^arty 
costs  only  should  be  allowed,  and  that,  while  no 
general  rule  eould  be  laid  down  at  to  costs,  an 
emptieant  should  give  the  fullest  information  to 
the  liguidator  to  enable  him  to  decide  whether  he 
thouia  go  to  the  expense  of  opposing  the  appli- 
eation. 
The  liquidator  of  the  Farmer's  United  Limited, 
which   went  into  voluntary  liquidation  in  1899, 
took  out  a  summons  for  an  order  that  G.  E. 
Stephenson  and  others,  who  were  alleged  to  be 
oontribntories  of  the  company,  might  be  ordered 
to  pay  the  amounts  alleged  to  be  due  from  them 
in  respect  of  a  call  made  by  the  liquidator. 

Stephenson  had  porchasied  his  shares  for  par 
Talne  from  the  vendor  of  a  certain  business  taken 
by  the  company,  to  whom  they  had  been  issued  as 
fnlly  paid,  but  in  respect  of  which  the  written 
agreement  had  not  been  duly  filed  before  the 
issue  of  the  shares.  Stephenson  was  not  aware 
<d  the  omission  to  file  it.  Stephenson  thereupon 
served  upon  the  liquidator  a  notice  of  motion 
under  the  Companies  Act  1898  to  obtain  relief  in 
respect  of  the  non-filing  of  the  agreement  before 
the  issue  of  the  shared,  and  this  was  adjourned 
into  court. 
Eve,  Q.C.  and  OorS'Brotone  for  the  applicant. 
C.  A.  Buesell,  Q.C.  and  Sington  for  the  liqui- 
dator. 

Wright,  J.  held  that  relief  ought  to  be  granted 
upon  the  terms  of  Stephenson's  paying  the  costs. 
As  to  whether  these  should  be  as  between  party 
and  party,  or  as  between  solicitor  and  client,  he 
wonld  consult  some  of  the  other  judges  of  the 
Chaaoeiy  Division  before  giving  his  decision. 

(a)  Bcpontd  by  H.  U.  CHABTtBS  Macphibson,  Gaq., 
BatrittM-M-ti*w. 


/«n«  14. — Weight,  J. — ^This  was  an  applica- 
tion made  under  the  recent  Act  for  rehef  in 
respect  of  liability  on  shares  issued  as  fully  paid, 
but  in  respect  of  which  no  proper  contract  bad 
been  filed.  The  relief  asked  for  was  granted  on 
the  terms  that  the  applicant  should  pay  the  costs, 
and  the  question  remained  whether  he  should  do 
this  as  between  solicitor  and  client,  or  as  between 
party  and  party.  I  have  come  to  the  oondusim 
that  it  is  impossible  for  me  to  establish  any 
general  rule  on  the  subject.  The  Act  provides 
(sect.  1  (3)  that  "  any  such  order  [for  the  filing  of  a 
sufficient  contract]  may  be  mide  on  such  terms 
and  conditioDs  as  the  court  may  think  fit,  and  the 
court  may  make  such  order  as  to  costs  as  it  deems 
proper,"  so  that  each  case  is  to  be  dealt  with  upon 
its  own  cironmstanoes.  Applicants  should  give 
the  liquidator  the  fullest  ana  earliest  aesistanoe  to 
enable  him  to  juftge  whether  he  should  go  to  the 
expense  of  opposing  the  application  for  relief.  1 
should  be  inclined  to  say  that  when  the  applicant 
does  not  do  so,  the  liquidator  should  bef  nlly  indem- 
nified agiunst  costs  reasonably  incurred  by  him  as 
protectiag  the  creditors  as  well  as  the  share- 
holders, though  1  think  some  control  over  the 
taxation  shouM  be  reserved,  so  that  the  oonrt  may 
always  be  able  to  exercise  its  discretion,  even  in 
an  order  allowing  solicitor  and  client  costs.  When 
the  applicant  has  given  all  the  assistance  in  his 
power  to  the  liquidator,  and  it  is  shown  that  the 
liquidator  was  wrong  in  resisting  his  application, 
I  think  he  should  only  have  the  costs  necessarily 
incurred  in  testing  the  validity  of  the  statements 
and  in  watohing  the  hearing  of  the  application — 
costs  which  may  be  quite  small.  In  the  present 
case,  I  think  these  party  and  party  coste  only 
ought  to  be  allowed. 

Solicitors:  E.  Flux  and  Leadbitter,  agents  for 
T.  Jones,  Wednesbury ;  C.  W.  Brown. 


July  25  aiuf  26. 
(Before  Wbioht,  J.,  sitting  as  an  additional 

Jndge  of  the  Ghanc-'ry  Division.) 
Be  SiTNUOHT  Incandbscent  Gas  Lamp 
CouPAHT  Lihited.  (a) 
Company  —  Winding-up  —  Appointment  of  addi- 
tional   liquidator  in   voluntary    winding-up— 
Jurisdiction   of   court — Companies    Act    1862 
(25  &  26  Vict.  e.  89),  •«.  138, 141. 
Where  a  contpany  is  in  voluntary  liquidatioti,  the 
court,  having  jurisdiction  to  wind-up  companies, 
has  jnrisdictvim  under  sects.  138  and  141  of  the 
Companies  Act   1862  to   appoint  a  liquidator, 
not  only  in  the  eases  specified  in  sect,  l4l,  but  in 
any  other  ease  "  on  doe  cause  shown," 
The  Sunlight  Incandescent  Gas  Lamp  Company 
Limited,  which   had  been  incorporated  in   Jan. 
1895,  was  now  in  voluntery  liquidation,  raaoln- 
tions  having  been  duly  passed  and  confirmed  in 
Dec.  1898  and  Jan.  ia99,  when  F.  Belcher  and  L- 
Morris  were  appointed  liquidators. 

Belcher  havmg  retired,  James  Fraser  was 
appointed  in  his  place  to  act  with  Morris. 

On  the  17th  Nov.  1899  the  registrar  made  an 
order  appointing  C.  F.  Kemp  "  additional  liqui- 
dator" to  act  jointly  with  Morris  and  Fraaer, 
bat  not  without  the  leave  of  the  court. 

{a\  BepoRed  by  H.  U.  Cuaktkrs  Ul.c^H■sso^-,  Esq., 
BarriBtor-ftt-Law. 
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On  the  14/th  March  aa  order  vaa  made,  on  an 
ap]^oati4»i  by  Kemp,  to  which  the  other  liqui- 
dators  were  respcmdentB,  giving  him  liberty,  with- 
out joining  Fraaer  and  Morris,  to  take  such  pro- 
o^edines  under  sect.  10  of  the  Companies 
(Winding-up)  Act  1890  and  agaiqat  auoh  persons 
aa  he  might  M  advised. 

Nather  of  these  orders  was  appealed  from,  and 
this  was  a  summons  by  Kemp  token  o^t  against 
J.  H.  H.  Duncan  and  O.  Wethered,  two  of  the 
directors  of  the  company,  under  sect.  10  of  the  Act 
o£1880. 

Theobald,  Q.C.  and  ClaiMon  for  the  summons. 

Je»kin»j  QG.  and  Coldridge  for  Duncan.— 
There  is  a  praliminary  objection  to  this  summons, 
as  there  was  no  jurisdiction  to  appoint  Kemp  as 
an  additional  liquidator.  That  can  only  be  done 
when  a  yacancy  has  occurred,  or  where  there  ia  no 
acting  liquidator.     See 

Tha  CompuieB  Act  1862,  is.  140,  141 ; 

BnoUay  on  CompanieB,  7th  edit,  p.  357. 

Botoden,  Q.G.  and  Carrington  for  Wethered. 

Theobald,  Q.C.  and  Claueon  for  Kemp. — There 
has  been  no  appeal  from  the  order  appointing  the 
iqyplicaat  liquidator,  and  it  cannot  now  be  treated 
as  a  nullity. 

Jenkins,  Q.C.  in  reply. — The  respondents  being 
parties  to  the  applications  on  which  the  two 
ord^  were  made  could  not  apply  to  discharge 
them: 

Attomey-Qentral  y.  Hotham,  3  Bou.  416. 

Wbiout,  J. — I  think  I  must  allow  this  case  to 
go  on,  though,  if  I  make  any  order  against  the 
respondents,  I  shall  give  them  an  opportunity  of 
appealing  from  my  decision.  I  overrule  the 
jn«liminary  objection  which  has  been  taken  by  the 
respondents  on  two  grounds :  First,  that,  there 
having  been  no  appeal  from  and  no  steps  taken  to 
stay  proceedings  under  the  order  appomting  Mr. 
Kemp  a  liquidator,  it  stands;  and,  secondly, 
because  I  am  not  satisfied  that  there  was  no 
jurisdiction  to  make  this  order,  which  was  made 
-wiUi  the  concurrence  of  the  rival  liquidators.  I 
incline  to  think,  though  I  express  the  opinion 
with  very  great  diffidence,  that  under  sect.  141 
of  the  Act  the  com-t  may  appoint  a  liquidator  in 
a  voluntary  winding-up,  not  only  in  the  cases 
mentioned  in  the  section,  but  in  any  other  case 
"  on  due  cause  shown."  For  if  that  is  not  the 
meaning  of  the  section,  the  last  part  of  it  is 
tantologouB  and  unnecessary.  The  first  part  of 
the  section  says  that  if  from  any  cause  whatever 
there  is  no  liquidator  acting,  the  court  may 
appoint  one ;  and  the  latter  part  says  that,  on  due 
cause  shown,  the  court  may  "  remove  any  liquidator 
and  appoint  another  liquidator  to  act  in  the 
matter  of  a  voluntary  winding-up."  If,  therefore, 
a  sole  liquidator  was  removed,  as  he  might  be,  by 
the  court,  the  court  could,  under  the  first  part  of 
the  section,  appoint  someone  in  his  place,  without 
the  aid  of  the  words  in  the  latter  pai-t  of  the 
section,  "  and  appoint  another  liquidator."  These 
words  appear  to  give  the  court  power  to  appoint 
another  liquidator,  not  only  on  removing  one 
from  office,  but  in  any  other  case  in  which  due 
cause  is  shown  for  calling  for  the  court's  inter- 
ference. 

Solicitors:  Linklater,  Addison',  Brown,  and 
Jones ;  ModdisoTU ;  H.  C.  Godfray. 


Friday,  Aug.  10. 

(Before  Wbiqht,  J.,  sitting  as   on  additional. 
Judge  of  the  Ghanoery  Divisicai.) 

Be  HABPTJil'S    CXCLB  FlTTIHaS  OOMPAHT 

Limitbd.  (a) 

Company  —  Winding  up  — Landlord — Distress  — 
Buls  for  rent  —  Bight  to  prove  —  Ikibe^ure- 
holders— Companies  Act  1862   (25  £  26    Viot. 

.    c.  89),  8».  87, 138, 163. 

H.'s  Cycle  Fittings  Company  Limited  purchased  a 
lease  of  business  premises,  but  no  assignment  of 
the  lease  was  taken  from  H.,  the  landiord.  The 
company  gave  H.  tioo  biUs  of  exehange  for  a 
quarters  rent,  but  these  were  dishoTumred  before  ' 
the  conmany  had  entered  into  voluntary  liquida- 
tion. H.  siAseauently  levied  a  distress  for  the 
amount  covered  by  the  biUs  on  the  eompant^s 
premises,  and  the  liquidators  moved  to  restrain 
nimfrom  proceeding  toith  the  distress. 

All  the  company's  assets  were  covered  by  dehtn- 
twre*  and  were  not  <tf  sufficient  value  to  pay  the 
debenture-holders  in  fall ;  but  no  dMonture- 
holier^  proceedings  hid  been  commenced. 

Held,  first,  not  following  the  decision  in  Be 
Carriage  Go  •  opt>rative  Supply  Association 
Limited;  Ex  parte  Clemenoe  (48  L.  37*  Hep. 
308 ;  23  Ch.  Div.  154).  that  the  landlord  woujd 
have  had  no  right  to  distrain,  having  a  right  to 
prove  on  the  dishonoured  biUs  in  the  windina- 
up ;  but,  second,  that  noltrithstanddng  the , 
debenture-holders  had  not  obtained  a  receiver. 
Be  New  City  Constitutional  Club  Gomminy 
Limited ;  £x  parte  Purssell  (56  L.  T.  £eu.792; 
34  Ch.  Div.  646)  applied,  and  the  goods  being 
really  those  of  the  debenture-holders  and  not  ^ 
the  company,  the  liquidators  had  no  right  to 
intervene. 

Habfub's  Cycle  Fittings  Company  Limited  was 

incorporated  in  1898,  one  of  its  objects  beinp;  to 

acquire  and  carry  on  the  business  of  a  previous 

company  with  a  similar  nam& 
The  assets  included  the  lease  of  the  busimsss 

premises    which    had    been    granted   by  G.    O. 

Holioway  to  the  predecessors  m  business  of  both 

companies,  but  the  purchasing  company,  though 

it  had  gone  into  occupation  of  the  premises,  Imd 

taken  no  assignment  of  the  lease. 
Two  bills  of  exchange,  each  for  452.,  were  given 

to  Holioway  for  rent  due  by  the  company,  but 

the  bills  were  dishonoured  before  the  company 

went  into  voluntary  liquidation  in  June  1900 ; 

and  two  liquidators  were  appointed. 

In  July  1900  Holioway  levied  a  distress  on  the 

company's  goods  on  the  leasehold  premises  for 

902.,    being   the    amount   of   the   two    biUs   of 

exchange. 

The  liquidators  served  notice  of  motion  for  an 

injunction  to  restrain  Holioway  from  proceeding 

with  the  d'lstrees. 

The  company  had  issued  debentures  for  70002., 

covering  all  the  assets  of  the  company,  which 

were  not  sufficient  to  meet  this  debenture  debt  in 

full. 
The  debenture-holders  had  not  commenced  any 

proceedings,  and  wera  not  served  with  the  notice 

of  motion  or  reprasented  at  the  hearing. 

O.  F.  Hart  for  the  liquidators.— The  landlord 

having   taken  the    bilU    of    exchange    cannot 

(a)  Beported  by  H.  M.  Ohiktces  Uaophcsbon,  Esq., 
Barrliter-»t-L»w. 
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dufcrain,  but  most  prove  for  the  amoant  in  the 
liqaidation.  Be  Carriage  Co-operative  Supphi 
Aesoeiation  Limited ;  Ex  parte  Clemenee  (48  L.  T. 
Bep.  308 ;  23  Ch.  Div.  154)  is  distingnishable,  for 
there  the  promissorjr  note  was  given  as  a  collateral 
eecnrity  for  the  debt;  besides  it  has  been  qnes- 
tioned  in  Lindlej  on  Oompanies,  5th  edit.,  p.  679, 
«ad  BnoUey  on  Oompanies,  7th  edit.,  p.  267.  Re 
New  City  (fonsHtidional  C2ub  Company  Limited ; 
Be  parte  PurseeU.  (56  L.  T.  Rep.  792  ;  34  Ch.  Div. 
^46)  is  also  distinguishable,  for  there  the  deben- 
ture-holders had  obtained  the  appoiatment  of  a 
receiver.  Here  the  security  of  the  debenture- 
holders  is  still  onlv  a  floatiag  one,  and  the 
liquidators  have  a  right  to  interfere  and  see  that 
all  creditors  are  paid  without  obtaining  an  undue 
preference. 

Euataee  Smith  for  the  landlord. — The  decision 
in  Re  New  City  Conttitutional  Cluh  Company 
Limited;  Ex  parte  PurseeU  (56  L.  T.  Rep.  792; 
34  Oh.  Div.  646)  is  clear  and  shows  that  the  liqui- 
dators have  no  interest  in  the  property,  which  is 
really  not  that  of  the  company  at  ail. 

Wkioht,  J.— I  cannot  now  make  any  order  as 
between  the  landlord  and  the  debenture-holders. 
Perhaps  I  ought  to  say  something  about  what  is 
probably  the  most  difficult  point  in  the  case — 
that  is  to  say,  whether  a  landlord  is  deprived  of 
his  right  to  distrain  where  the  lease  has  not  been 
assigned  to  the  company ;  but  the  company  has 
given  him  for  the  rent  overdue  a  bill  of  exchange, 
which  has  been  dishonoured.   The  principle  seems 
(o  be  that  a  landlord  is  allowed,  notwithstanding 
liquidation,  to  pursue    his    special    remedy   by 
-distress  when  he  is  not  a  creditor  of  the  company, 
because  otherwise,  not  being  entitled  to  prove,  ue 
would  be  without  a'remedy.-   But  here  the  land- 
lord holds  bills  of  exchange  given  by  the  com- 
pany, and  is  therefore  a  creditor  of  the  company, 
although  the  bills  have  been  dishonoured.    I  am 
aware  that  in  Ex  parte  Clemenee  {ubi  »up.)  it  was 
held  that  a  landlord,  although  he  had  a  collateral 
security  in  the  shape  of  a  promissory  note  ftiven 
by  the  company,  ought  not  to  be  deprived  of  his 
remedy  by  distress.    There  is  no  evidence  in  the 
present   case   that  the    bills    were  given  as    a 
collateral  security.    No  doubt  the  bills  were  only 
accepted  as  a  provisional  satisfaction  of  the  land- 
lord s  claim,  and,  on  the  bills  being  dishonoured, 
there  was  a  right  of  proof  against  the  company. 
But,  apart  from  that,  the  decision  of  Fry,  J.  in 
Ex  parte  Clemenee  (ubi  sup.)  has  been  disapproved 
of  in  Lord  Lindley's  Book  on  Companies,  5th  edit., 
p.  679,  and  in  Buckley,  J.'s  Book  on  Companies, 
7th   edit.,  p.  267,  and  bv  Kay,  J.  in  Ex  parte 
Pwssell  (ubi  tup.),  in  which  case  the  Court  of 
Appeal  declined  to  express  any  approval  of  Ex 
parte   Clemenee  (ubi  tup.).    Under  the  circum- 
stances, I  think  I  ought  not  to  act  on  the  decision 
of  "Prv,  J. ;  and  therefore,  as  between  the  landlord 
and  the  liquidators,  I  must  hold  that  the  landlord 
has  not  a  right  to  distrain,  the  reason  being  that 
he  has  a  right  to  prove.    But  a  further  question 
has    to    be   considered.    The   debenture-holders 
have  a  charge  for  an  amount  which  exceeds  the 
value  of  the  company's  assets,  but  they  have  not 
as  yet  obtained  the  appointment  of  a  receiver. 
If  they  had  done  so.  Ex  parte  Purssell  (uhi  sup.) 
would  have  applied,    and   the   liquidators  would 
have  had  no  right  to  intervene.    Then  does  the 
fact 'that  no  receiver  has  been  appointed  make 


any  difference  P  BiLving  regard  to  the  judgment 
of  Lindley,  L  J.,  it  seems  to  me  that  it  does  not. 
He  says :  "  When  wn  look  at  the  facts  of  the  case 
it  is  clear  that  they  " — the  goods  of  the  company 
— "  were  mortgaged  to  the  debentore-holdeis  for 
more  than  their  value.  Therefore,  for  all  prac* 
tioal  purposes  they  were  not  the  goods  of  the 
company.  Oonseqoently,  as  between  the  landlord 
and  the  debenture-holders,  the  landlord  is  entitled 
to  distrain."  That  seems  to  be  in  point  to  show 
that  the  company  has  no  interest  in  the  goods.  It 
is  true  that  Cotton,  L.J.  in  the  same  case 
mentions  the  fact  that  the  debenture-holders  had 
obtained  a  receiver,  bat  I  cannot  say  that  his 
decision  proceeded  on  that  eround.  I  think, 
therefore,  that  I  ought  to  follow  Lindley,  L.J., 
and  hold  that  the  company  has  no  interest  in 
the  property,  and  that  the  liquidators  have  no 
right  to  intervene.  The  motion  will  therefore  be 
dismissed. 

Solicitors:  Miehael  Abrahams,  Sons,  and  Co., 
agents  for  Jefery,  Parr,  and  Satelt,  Birmingham  ; 
.HafTMon  and  Daniel,  agents  for  Hooper  and 
Byland,  Birmingham. 


QUEEN'S  BENCH  DIYISION. 

Tuesday,  Oct.  30. 

(Before  Lawbascx  and  Eennedt,  JJ.) 

Matob,  &c.,   of  SouTHBin>-ON-SEA  (apps.)  «. 

White  (resp.).  (a) 
Bating — Oeneral  dietriet  rate — Shop  doeed  during 
winter  monih* — Stock  removed — Fvthixe*  and 
articles  left  in  shop — Occupation — Liability  to 
rate— Public  Health  Act  1875  (38  *  39  Yiet. 
c.  55),  8.  211,  suh-s.  2. 
The  respondent  held  certain  premises  under  a  lease 
or  licence  for  a  term  of  years,  and  had  entered 
into  possession  and  used  the  premises  as  a  shop. 
As  the  business  was  remunerative  only  during 
the  summer,  the  respondent  at  the  end  of  the 
summer  locked  up  and  left  the  shop  uiith  the 
intention  of  not  reopening  Oie  same  for  business 
until  the  beginning  of  the  following  summer, 
and  during  this  interval  he  had  not  in  fact 
returned  to  the  shop  and  no  one  Heed  therein. 
Before  he  left  he  removed  aU  his  stock,  but  left 
in  the  premises  certain  fixtures  and  other  articles. 
He  was  entitled  under  his  lease  to  occupy  the 
premises  and  carry  on  his  business  continuously 
throiighout  the  year  except  for  certain  hours 
during  the  night.  A  general  district  rate  was 
made  for  the  half-year  during  the  whole  of  which 
the  shop  was  so  closed  in  the  winter.  The 
respondent  having  objected  to  pay  the  rate  made 
in  respect  of  the  shop  on  the  ground  that  in  law 
the  premises  were  unoccupied  by  him  during  the 
time  the  shop  was  closed  : 
Held,  that  the  respondent  woe  in  occupation  of  tlie 
premises  during  the  time  they  were  so  eloeid, 
and  was  liable  to  pay  the  half-yearns  rate 
accordingly. 
Cabe  stated  by  justices  of  the  peaoefor  the  borongh 
of  Southend-on-Sea. 

The  respondent  appeared  before  a  court  of 
summai-y  iurisdicUon  on  the  27th  March  1900  on 
the  complaint  of  the  appellants  that  he  (the 
respondent),  being  a  person  duly  rated  and 
assessed  by  the  general   district  rate  made  for 

(a)  Bsported  by  V7.  W.  Obb,  Eaq.,  Barrl9t«Mii-L«w. 
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the  borongh  on  the  9th  Nov.  1899  for  the  half- 
year  ending  the  Slet  March  1900,  at  the  rate  of 
1«.  6d.  in  the  ponnd,  in  respect  of  certain  premises 
in  the  borongh,  had  failed  to  pay  the  rate. 

The  following  were  the  facts  as  proved  or 
admitted: 

The  rate  was  duly  made,  and  the  respondent 
was  rated  thereby  in  respect  of  premises  which 
were  shops,  known  as  Nos.  2  and  3,  Pier  HiU- 
bnildings. 

The  rate  was  made  on  the  9bh  Nov.  1899  for 
the  half-year  ending  the  Slat  March  1900,  at 
1«.  6d,  in  the  pound  on  an  annual  value  of  136!., 
amoonting  tu  lOI.  4«.,  and  the  respondent  had  not 
pud  the  rate. 

The  respondent  held  the  premises  by  virtue  of 
a  lease  or  licence  granted  to  him  by  the  appel- 
lants as  owners  thereof,  dated  the  8th  March 
1899,  and  by  this  lease  or  licence  the  corporation 
(the  appellants)  gave  leave  and  licence  to  the 
licensee  to  use  the  premises  in  question  between 
the  hoars  of  8  am.  and  11.20  p.m.  on  every  day 
from  the  25th  March  1899  to  the  25th  March 
1913,  the  premises  being  described  as  two  shops 
forming  part  of  certain  buildings  belonging  to 
the  ooiporation. 

The  ucence  was  to  be  subject  to  the  terms  and 
conditions  of  the  agreement,  and  the  licensee  was 
to  pay  to  the  corporation  by  way  of  rent  on  the 
30tn  June  and  15th  Aug.  in  each  year  the  sum  of 
lOOZ. 

The  licensee  was  to  use  the  premises  for  the 
carrying  on  of  the  business  of  a  fancy  bazaar, 
and  none  of  the  rooms  or  premises  were  to  be 
need  for  any  other  purpose  whatsoever  except 
with  the  previous  consent  in  writing  of  the 
corporation. 

The  premises  were  not  to  be  used  for  the 
purpose  of  a  dwelling-house,  and  no  person  was 
to  occupy  the  same  between  11.30  p.m.  and  6  a.m. 
the  next  morning,  and  no  person  was  to  be 
allowed  to  sleep  on  the  premises  at  night  time. 

The  licensee  was  not  to  assign  or  underlet 
without  the  consent  of  the  corporation,  and  was 
to  keep  the  premises  in  good  and  substantial 
repair  and  condition,  and  on  the  determination 
of  his  tenancy  deliver  them  up  to  the  corporation 
in  the  same  good  repair,  and  was  to  have  the 
liberty  of  keeping  his  premises  open  during  the 
aforesaid  hours  n)r  business  all  the  year  round 
except  Sundays,  but  if  the  premises  should  be 
dosed  during  the  summer  season  for  a  longer 
consecutive  period  than  one  month  then  the 
corporation  snould  be  at  liberty  to  determine  the 
lease. 

After  the  respondent  had  entered  into  pos- 
session he  had  with  the  consent  of  the  aopellants 
tamed  the  two  shops  into  one  shop.  There  was 
no  living  aooommodation,  lavatory,  or  water 
supply  on  the  premises. 

The  respondent  had  carried  on  bnsinees  there 
under  the  name  of  the  "  Universal  Bazaar  Com- 
pany," and  had  used  the  premises  as  a  shop  for 
th  esale  of  goods  atprioes  not  exceeding  6^0.  ap 
to  the  25th  Sept.  18^,  when  he  looked  them  up 
and  left  them. 

For  the  purposes  of  such  business  the  respon- 
dent had  caused  to  be  indicated  on  a  signboard 
aecnrely  attached  to  the  premises  the  words  "  Any 
artiole  Vid.,"  and  had  also  affixed  to  the  windows 
and  exterior  parts  of  the  premises  the  words 
"  The  Universal  Bazaar  Company.    Nothing  over 


6id.,"  all  of  which  remained  attached  and  affixed 
for  the  period  during  which  the  rate  was  current. 

The  respondent's  business  ooold  not  be  carried 
on  lucratively  on  the  premises  except  in  the 
summer  months,  and  the  respondent  on  the  25tb 
Sept.  1899,  and  before  the  rate  in  question  was- 
made,  locked  up  and  left  the  premises  with  the 
bond  fide  intention  of  not  reopening  the  same 
for  business  until  the  month  of  May  1900  and 
after  the  expiration  of  the  half-year  for  which 
the  rate  was  made.  Up  to  the  date  of  the  hearing 
of  the  summons  neither  the  respondent  nor  any 
person  on  his  behalf  had  in  fact  returned  to  tiie 
premises,  and  no  one  ever  lived  on  the  premises. 

Before  the  respondent  left  the  premises  in 
Sept.  1899  he  had  removed  all  his  stock  there- 
from, but  had  left  on  the  premises  some  mirrors 
and  mirrored  shelves  which  he  had  on  the  pre- 
mises for  the  purpose  of  displaying  his  stock,  and 
some  other  articles,  such  as  three  movable  tables, 
three  tiers  of  mirrored  shelves,  a  sweeping  brush, 
pail,  a  small  trolley,  and  a  shop  ladder. 

By  the  lease  or  licence  the  respondent  was 
entitled  to  oocnpy  the  premises  continuously 
thronghont  the  whole  term  mentioned  therein  u 
so  disposed  and  to  carry  on  business  there,  nor 
was  there  anything  in  the  state  or  condition  in 
which  the  premises  were  left  to  prevent  him  so 
doing.  He  would  require  all  the  tables,  mirrored 
shelves,  and  other  articles  left  by  him  for  carrying 
on  his  business,  but  he  could  not  utilise  the  pre- 
mises for  his  business  until  he  had  moved  in  and 
unpacked  his  stock. 

The  respondent  contended  that  under  the  above 
circumstances  the  premises  had  in  law  ceased  to 
be  occupied  by  him  after  the  25th  Sept.  1899  and 
throughout  the  period  dnrinv  which  the  rate  was 
current  and  until  he  again  Drought  stock  on  to 
the  premises  and  again  carried  on  business  thereon, 
and  that  therefore  he  was  not  liable  to  pay  the 
rate. 

The  appellants  contended  that  the  respondent 
was  in  occupation  of  the  premises  dunng  the 
period  for  which  the  rate  was  made  and  waa 
therefore  liable  to  be  rated,  and  was  not  within 
the  exemption  contained  in  sect.  211,  sub- 
sect.  2,  of  the  Public  Health  Act  1875  and  waa 
liable  to  pay  the  rate. 

The  justices,  having  found  the  above  facts,  held 
that  in  law  the  respondent  was  not  in  occupation 
of  the  premises  during  the  period,  and  that  he 
was  not  liable  to  pay  the  rate  or  any  part  thereof,, 
and  Ihey  dismissed  the  complaint. 

The  question  for  the  court  was,  whether  npon 
the  facts  above  set  out  the  justices  were  right  in 
law  in  holding  that  the  respondent  did  not  occupy 
the  premises  or  any  part  thereof  during  the  cur- 
rency of  the  rate  of  the  9th  Nov.  1899. 

The  Public  Health  Act  1875  (38  &  39  Vict, 
b.  55)  provides : 

Saot.  211.  With  rstpeot  to  the  aisegimant  and  levy- 
ing of  general  disttiot  rates  nnder  this  Aot  the  foUowuig 
proTJsioDs  shall  have  effect ;  namely,  (1)  Qensial  distriot 
ratei  ihall  be  made  aad  levied  on  the  oocnpler  of  all 
kinds  of  property  for  the  time  being  by  law  asaeseable  to 
aqy  rate  for  the  relief  of  the  poor,  and  shall  be  autssed 
on  the  foil  net  annnal  value  of  auoh  property,  &o.  (2)  If 
at  the  lime  of  making  any  general  distriot  rate  any 
premiees  in  reapeot  of  which  the  >ate  may  be  made  are 
nnoocnpied,  each  premites  shall  be  included  in  the  rate, 
but  the  rate  shall  not  be  charged  on  any  person  in  Mspect 
of  the  same  while  they  coDtinae  to  be  noocoupied,  Ac 
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Pieikford,  QXI.  {HttUrt  Smith  with  him)  for  the 
appellants.— ^^he  queation  raised  is  as  to  the 
rating  of  this  look-up  hhop  daring  the  time  when 
the  Dosinees  is  not  going  on  is  the  shop.  The 
justices  have  held  as  a  matter  of  law  that  during 
the  winter  months  when  the  respondent  is  not 
sellinff  goods  in  this  shop  there  is  no  occupation, 
and  wat  he  is  therefore  not  liable  to  pay  this  rate. 
The  justices  were  wrong  in  so  holding.  Though 
tibe  respondent  took  away  his  stock,  he  left  behind 
:  the  fittings  in  the  shop,  his  advertisements,  and 
various  ouier  articles,  but  the  justices  held  that 
the  inremiaes  were  unoooapied,  and  were  therefore 
«rempt  under  sect.  211,  sub-sect.  2,  of  the  public 
Health  Act  1876  In  Willing  v.  Bt.  Pancraa 
Aueument  Committee  (37  L.  T.  Rep.  126 ;  2  Q.  B. 
Div.  581)  it  was  held  that  a  person  who  affixes 
advertisements  to  boardings  was  not  an  oocnpier. 
That  case  differs  from  the  present,  as  there  the 
person  sought  to  be  rated  merely  got  a 
uoenoe  to  place  advertisemAnts  on  hoardings 
generally  belonging  to  someone  else.  What  is 
given  to  the  respondent  in  this  case  is  an 
ezduuve  occupation  of  these  premises  for  the 
whole  year,  and,  although  in  the  agreement  it  is 
called  a  licence,  it  is  one  which  gives  him 
the  exclusive  occupation  for  the  whole  year, 
and  if  he  is  in  occupation  daring  the  summer 
months  when  he  is  carrving  on  his  business— 
which  is  admitted — he  is  equally  in  occupation 
daring  the  time  the  shop  was  shut  up.  He  can 
use  the  premises  at  all  times,  even  s^ter  eleven 
o'clock  at  night,  except  that  no  one  can  sleep  there, 
and  at  any  moment  he  could  come  back  and  resume 
his  bosinees  and  open  his  shop.  The  case  is 
aaalosons  to  a  person  going  away  for  a  few  months 
and  cfosing  up  nis  house. 

Maemorran,  Q.G.  (/.  A.  Hawke  with  him)  for 
the  reqxmdent. — The  justices  were  right.  The 
question  is  not  one  of  law  at  all ;  it  is  a  qaestion 
of  fact  and  of  degree,  and  as  such  the  justices 
have  dealt  with  it,  and  they  have  found  that  the 
respondent  was  not  in  occupation  of  the  pre- 
mises. A  distinction  has  been  made  between  an 
actual  and  a  beneficial  occupation,  and  the  ques- 
tion of  actual  oooupation  is  to  be  decided  by  the 
justices  by  whom  the  rate  is  to  be  enforced.  The 
case  is  not  at  all  analogous  to  the  case  of  a 
person  going  away  from  his  house  for  a  short 
time.  Such  a  person  leaves  his  house  in  a  position 
in  which  he  can  resume  occupation  at  any  time. 
Applying  the  principle  applicable  in  such  cases 
and  looking  at  the  facta  in  this  case  substantially 
there  was  no  actual  occupation  by  the  respondent. 
He  had  left  the  shop  and  had  removed  the  whole 
of  his  stock,  and  had  left  behind  merely  a  few 
small  things  which  make  no  difference.  Tbe 
shop  was  an  empty  shop,  and,  being  an  empty 
shop,  was  not  rateable.  It  was  in  the  contempla- 
tion of  the  parties  that  the  shop  should  be  used 
only  in  the  summer  months.  The  case  of  Willing 
▼.  St.  Paneras  Auessment  Committee  (ubi  sup.) 
is  in  favour  of  the  respondent.  Lush,  J.  there 
sajs :  "  Leg^l  possession  does  not  of  itself  con- 
stitute an  occupation.  The  owner  of  a  vacant 
house  is  in  possession,  .  .  .  but  as  long  as 
he  leaves  it  vacant  he  is  not  rateable  for  it  as  an 
occupier."  The  same  principle  appears  in  Beg.  v. 
Overseers  of  Maiden  (L.  Hep.  4  Q.  B.  326)  and 
n  Smith  v.  Assessment  Committee  of  New  Forest 
Vnion.  (61  L.  T.  Bep.  870).  The  rights  of  the 
tenant  in  this  case  were  distinctiy  limited  so  that 


hacoold  not  use  thei  plaoe  at  certain  timav,  md 
the  .distiaotion  iq  cases  where  the  rights  (A  ^ 
tenant '  are  limited  is  well  stated  by  Cave^  J.  in 
Mayor  of  Southport  v.  Orm*iirk  UHiom.  Ajuets- 
m«ni  Committee  (1893)  2  Q.  B.  468 ;  affirmed  69 
L.  T.  B«p.  852 ;  (1894)  1  Q.  B.  196). 

Piekfiyrd,  Q.O.,  in  reply,  was  stopped. 

La^w&akce,  J. — In  this  case  I  think  the 
magistrates  came  to  a  wrong  conclusion.  The 
point  has  been  taken  in  the  first  mstaaoe  that 
there 'was  no  tenancy  at  all  under  this  agree- 
ment, but  merely  a  hcenoe.  On  loi>king  at  the 
agreement,  a  lease  or  licence  was  granted- for 
fourteen  years  at  the  jrearly  rmt  of  200!.,  and  on 
the  tonus  of  that  agreement  these  premises 
were  htoded  over  to  the  respondent.  He  has 
to  paV  lOOi.  in  June  and  in  August,  and  he  has  a 
f  ulf  right  to  carry  on  his  business  there,  but  he  is 
not  to  carry  it  on  after  eleven  o'clock  at  xught 
As  to  that  point,  I  think  there  was  a  tenancy.  The 
question,  then,  is  whether  there  was  an  occupation 
during  the  period  in  question — namely,  the  winter 
months  when  the  shop  was  dosed.  When  the 
summer  ended,  the  goods  were  removed  from  this 
shop,  which  was  only  a  lock-up  shop,  but  certain 
things  were  left  behind.  All  that  was  neoeesary 
to  carry  on  the  business — with  tbe  exception  at 
the  stock  itself — was  kept  on  the  premises,  and  by 
the  terms  of  the  agreement  he  was  bound  to  keep 
the  place  in  good  repair  and  hand  it  over  in  TOod 
repair.  I  think,  therefore,  that  the  respondent 
was  in  occupation  for  the  six  months  in  qnestioo, 
and  that  this  appeal  must  be  allowed. 

Kbknbpt,  J. — I  am  of  the  same  opinion.  It 
seems  to  me  that  the  justices  have  held  as  a 
matter  of  law  that  the  respondent  did  not  occupy 
the  premises  daring  the  time  when  the  shop  was 
locked  up.  When  we  look  at  the  facts  stotod  in 
the  case  we  find  that  the  respondent  left  on  the 
premises  what  was  necessary  for  the  fitting  up  of 
the  place,  and  also  some  other  things;  oat  he 
removed  his  stock,  and  because  he  did  so  the 
magistrates  have  held  reallv  as  a  matter  of  law 
that  the  premises  ought  to  be  treated  as  unoccu- 
pied premises  unless  they  are  stocked,  as  they 
siay  that  the  respondent  "could  not  utilise  the 
premises  for  his  hasiness  pnrposeH  until  he  had 
moved  in  and  unpacked  his  stock."  I  think 
they  were  clearly  wrong,  and  that  there  is  no 
authority  for  that  proposition.  Patting  it  as  a 
question  of  law,  I  think  they  were  wrong.  With 
regard  to  the  other  point,  although  in  many  cases 
it  is  not  easy  to  say  whether  a  thing  is  a  licence 
or  a  tenancy,  I  think  in  this  case  there  was  a 
tenancy,  and  that  the  justices  were  clearly  wrong 
in  holding  that  the  respondent  was  not  liable  to 
this  rate. 

Appeal    allowed.    Case    remitted    to    ike 
justices. 

Solicitors  for  the  appellante,  J.  E.  and  H.  Seott, 
for  W.  H.  Snow,  Southend. 

Solicitors  for  the  respondent,  Todd,  Dennes,  and 
liamb. 
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Monday,  Oct.  29. 

(Before  Lawbanck  and  EenKedt,  J  J.) 

Callow  (app.) «.  Tillstone  (reap.),  (a) 

JF'ttbZte  heaUK — Uatound  meat — EjquMure  of  for 
tcUe — Aiding  and  abetting  expoeure— Negligence 
— StMeiency  for  eoavietion — Sitmmivry  Jttrie- 
diction  Act  1848  (II  £  12  Vict.  e.  43),  •.  5  — 
Public  HeaUh  Act  1875  (38  £  39  Viet.  c.  55). 
«.  117. 

Negligence  on  the  part  of  a  veterinary  turgeon  in 
m<Mng  an  eteamination  and  giving  a  certificate 
that  meat  which  i$  in  fact  unsound  ia  tound  and 
healthy  u  not  of  ittelf  sufficient  to  justify  a  con- 
viction against  the  veterinary  surgeon  for  aiding 
and  abettitig  the  exposing  of  the  uasouad  meat 
for  sale  although  stuh  negligence  in  fact  causes 
the  exposure  of  the  meat. 

Casi  stated  by  justices  of  the  peace  for  the 
borongh  of  Brighton. 

At  a  petty  aeusions,  held  in  Brighton  on  the 
12th  Fen.  1900,  an  information  was  preferred  by 
F.  Tillstone  (the  respondent),  tovrn  clerk  of 
Brighton,  against  one  Lintott,  a  farmer  in 
Sussex,  and  Callow  (the  appellant),  a  veterinary 
snrgeon,  for  having  on  the  24th  Oct.  1899  at 
Brighton  nnlawfaily  abetted  the  exposing  for 
sale  for  food  of  man  by  one  Grey,  a  butcher  in 
Brighton,  on  the  27t>h  Oct.  1899,  of  certain  meat 
-which  was  onsuond  and  nnfit  for  the  food  of  man, 
snch  meat  being  part  of  a  carcase  of  beef  suld  on 
the  24th  Oct.  to  Grey  by  Lintott.  This  informa- 
tion was  heard  and  determined  by  the  jostioes 
who  convicted  the  defendants.  Grey  having  been 
prerioaaly  convicted  of  having  exposed  the  meat 
for  sale. 

On  the  27th  Ocb  the  sanitary  and  food  inspector 
for  Brighton  visited  Grey's  shop,  and  he  found  in 
the  shop  the  meat  in  question  exposed  for  sale. 
The  whole,  which  formed  x>art  of  the  caixsase  of  a 
heifer,  was  nnsoond  and  unfit  for  the  food  of  man. 
The  meat  was  seized,  and  on  the  follonring 
jBoming  was  brought  before  the  justices,  who 
condemned  it  and  ordered  it  to  be  destroyed. 

The  facts  were  as  follows : 

On  the  morning  of  the  23rd  Oct.  this  heifer, 
together  with  a  steer,  a  bUck  cow,  a  spot  cow, 
and  another  animal,  had  been  feeding  in  a  field 
l>elonging  to  Liutott,  and  the  animals  belonged 
to  him.  The  steer  was  found  dead  in  a  field  by 
a  servant  of  Lintott  very  early  on  that  morning, 
and  the  black  cow  died  shortly  afterwards. 

The  appellant  Callow,  who  was  a  veterinai-y 
snrgeon,  was  called  in  to  examine  the  carcases.  He 
opened  them  and  found  the  stomach  full  of  yew 
leaves,  inflamiuation  in  the  intestines,  and  other 
clear  indicationn  <>f  jew  poisoning. 

Lintott  asked  if  they  had  been  bled  and 
dressed  would  they  have  been  fit  for  food,  and 
Callow  replied  '*  No."  Callow  refused  to  certify 
them  as  fit  for  food  and  they  were  buried.  The 
animals  had  died  of  poisoning  by  eating  yew 
leaves. 

At  the  time  of  Callow's  visit  to  the  farm  the 
hofer  (in  respect  of  which  these  proceedings  were 
taken)  was  apparently  quite  well  and  so  lively 
that  he  was  not  able  to  examine  her.  He 
examined  another  cow  and  prescribed  drinks  for 
the  heifer  and  this  cow. 

At  four  o'clock  of   the  same  day  the  heifer 

(a)  B«portad  by  W.  W.  Orh,  E«q.,  Baninar-avLkw 


became  very  ilL  She  fell  over  on  her  side  and 
was  in  a  moribund  condition,  and  ten  minutes 
later  Lintott  killed  her  She  could  not  have  lived 
more  than  a  very  short  time,  probably  bnt  a  few 
minutes.  The  carcase  was  dressed  and  hung  in 
the  bam  and  the  internal  parts  were  buried.  The 
spot  cow  was  then  visited  in  a  stall  and  was 
found  either  dead  or  on  the  point  of  death,  and 
Lintott  stuck  this  cow  also. 

Late  in  the  afternoon  of  the  24th,  between  four 
and  five  o'clock.  Grey,  who  was,  as  Callow  knew, 
a  butcher,  came  to  the  farm,  and  Callow  was  then 
sent  for  to  inspect  the  carcases  of  the  heifer  and 
the  spot  cow. 

When  Callow  arrived  he  asked  Lintott  what  he 
had  killed  them  for,  and  he  replied,  "  because 
they  might  go  like  the  others."  He  then  asked 
if  there  was  anything  the  matter  with  them,  and 
Lintott  replied  "  No." 

Lintott,  Grey,  and  Callow  went  into  the  bam 
and  examined  the  carcases  hanging  there.  They 
then  went  and  examined  the  intestines  of  the  two 
animals  which  had  been  stuck — the  heifer  and  the 
spot  cow. 

While  Callow  examined  the  heifer  in  tho  bam 
there  was  no  light,  but  afterwards  a  stable  lantern 
was  brought.  The  carcase  was  hanging  about 
10ft.  from  the  barn  doora,  bat  there  was  no 
window.  He  did  not  observe  the  patch  of  inflam- 
mation which  existed  where  the  spleen  had  been 
removed.  He  examined  the  stomach  and  found 
a  little  yew  in  it,  but  not  so  much  as  in  the 
other  animals.  He  made  no  inqoiir  of  anyone 
as  to  the  time  at  wliich  the  animals  had  been 
stuck,  and  thereupon  promised  to  g^re  Grey  a 
certificate,  and  Grey  bought  the  carcase  from 
Lintott. 

After  the  seizure  of  the  meat  Callow  did  in 
fact  give  Grey  the  following  certificate : 

24th  Oct.  1899.— At  the  rcqaest  of  Mr.  John  Qtey  I 
have  this  dajr  ez*mined  the  o«ro«ae  of  a  heifer  belongings 
to  Mr.  Lintott,  and  fonnd  tbe  animal  in  good  oonditioo, 
and  the  flesh  and  organs  sound  and  iMalthy. — Ckablis 
Callow,  M.E.C.V.S. 

Callow  admitted  that  he  knew  that  yew  acted 
as  a  strong  narcutin  poison  and  was  very  rapid  in 
its  action,  and  that  he  knew  that  the  animal  in 
question  had  eaten  some  yew.  He  admitted  also 
that  it  was  not  possible  to  ascertain  by  examina- 
tion of  the  carcase  whether  the  animal  had  died 
of  naixx>tic  poison  or  whether  narcotic  poison  was 
present  in  the  carcase. 

The  investigation  and  examination  by  tit» 
defendant  Callow  was  negligently  performed.  It 
was  conducted  partly  when  almost  dark  and 
partly  with  the  dim  light  of  a  candle,  and  was 
perfunctory  in  character.  He  had  not  made  a 
careful  inspection,  but  relied  on  Lintott's  state- 
ment. He  tiad  not  cat  into  the  carcase,  and  took 
no  notice  of  the  extravas  .tion  of  blood  and  patch 
of  inflammatory  lymph  which — in  the  judgment 
of  the  justices — must  have  existed  prior  to  death, 
and  might  have  been  discovered  by  him  had  he 
exercised  due  care. 

The  justices  therefore  found  that  Callow  had 
been  guilty  of  negligence,  and  that  such  negli- 
gence had  in  fact  caused  the  exposure  of  the 
unsound  meat  for  sale,  and  that  he  thereby  abetted 
Grey,  and  they  convicted  him  (and  Lintott),  and 
imposed  on  him  a  penalty  of  40*.  and  costs  or 
fonrteen  days'  imprisonment. 
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Yarioiu  questions  of  law  were  raised  by  counsel 
on  behalf  of  Callow  on  tbe  hearing  :  first,  that 
-even  admitting  negligence  that  is  not  sofficient  to 
justify  the  oonrictioa;  that  there  must  be  on 
tbe  defendant's  part  carelessness  amounting  to 
wilfully  shutting  his  eyes  to  facts  within  his 
knowledge  ;  secondly,  that  the  summons  charged 
aiding  and  abetting  on  the  24th  an  offence  alleged 
to  have  be^n  committed  ou  the  27th,  and  that  tiiis 
oenstitutes  no  offence  in  law. 

The  questions  for  the  opinion  of  the  court  were 
{amongst  others):  (1)  Was  the  negligence  of 
which  the  justices  found  Callow  had  been  guilty 
sufficient  to  support  the  conviction  for  aiding  and 
abetting  in  the  offence  of  exposing  for  sale  meat 
unsound  and  unfit  for  food  of  man  ?  (2)  Could 
the  defendant  Callow  be  properly  convicted  of 
aiding  and  abetting  on  the  24th  Oct.  an  offence 
stated  in  the  enmmons  to  have  been  committed 
on  the  27th  Oct.  P  and  (3)  could  the  defendant 
Callow  on  the  findings  and  facts  as  above  stated 
be  properly  convicted  of  the  oltenoe  with  which 
tie  was  charged  ? 

If  any  of  the  questions  should  be  answered  in 
tbe  negative  the  conviction  was  to  be  quashed ; 
•otherwise  it  was  to  stand. 

Seot.  5  of  the  Summanr  Jurisdiction  Act  1848 
<11  &  12  Vict.  c.  43)  provides : 

Everj  perion  who  shall  aid,  abet,  oonnsel,  or  procure 
the  oomminioii  of  may  offence  whioh  is  or  hereafter 
«|iaU  be  pnniahable  on  mminary  oonviotion  shall  be 
liable  to  be  prooeeded  against  and  oonvioted  for  the 
same,  either  together  widi  the  principal  offender,  or 
before  or  alter  bis  oonviotion,  and  shall  be  liable  on 
oonviotion  to  the  same  foifeitare  and  poniahment  as 
aaoh  principal  offender  is  or  aball  be  by  law  liable,  Ae. 

Seot  117  of  the  Public  Health  Act  1875  (38  &  39 
Vict.  o.  55)  deals  with  the  offence  of  exposing 
unsound  meat  for  sale. 

Corrie  Or  ant  for  the  appellant. — The  justices 
were  wrong  in  convicting  the  app^ant  Callow. 
Under  sect.  5  of  the  Summary  Jurisdiction  Act 
1848  a  person  who  aids  and  abets  the  commission 
of  an  offence  may  be  punished  as  the  principal 
offender ;  but  a  person  cannot  be  convicted  of  a 
criminal  offence  merely  because  he  is  unskilful. 
The  justices  have  merely  found  that  Callow  was 
iie([ligent,  but  negligence  is  not  of  itself  sufficient 
to  justify  a  oonviotion  under  a  criminal  statute. 
There  must  be  something  more  than  negligence ; 
there  must  be  a  criminal  intent  or  knowingly 
counselling  the  commission  of  the  offence.  At 
the  ntmost  the  appellant  was  merely  guilty  of  an 
error  in  judgment  in  giving  the  certificate,  and 
even  if  that  is  to  be  taken  as  negligence  it  is  not 
«Bongh : 


BenfiOd   v.   Simmt,  78  L.  T.   Bep. 
2  Q.  B.  641. 


718;    (1898) 


Boxdll  for  the  respondent. — The  finding  by  the 
iastices  was  not  a  finding  that  the  appellant  had 
been  unskilful,  or  that  he  had  given  a  wrong 
opinion  in  point  of  judgment  or  committed  an 
error  in  judgment.  It  is  a  finding  of  negligence 
that  it  is  more  than  a  mere  want  of  care.  That 
there  was  gross  carelessness  on  the  part  of  the 
appellant  cannot  be  doubted.  There  was  some- 
thing more  than  mere  carelessness  or  unskilful- 
mess  ;  there  was  a  wilful  shutting  of  his  eyes  to 
the  whole  snspicious  circumstances  of  the  case. 
No  mem  rea  or  criminal  intent  is  necessary  to 


convict  a  person  of  an  offence  under  sect.  117 
of  the  Public  Health  Act  1875 : 

Blaker  v.  Tti2«ton«,  70   L.  T.  Bep.  31;    (1894) 
1  Q.  B.  845. 

Lawrance,  J. — In  this  case  we  have  no  doubt 
that  the  justices  came  to  a  wrong  conclusion  in 
finding  that  the  appellant  Callow  was  guilty  <rf 
the  offence  charged  against  him.  What  they  had 
found  him  guilty  of  was  only  negligence,  and  the 
question  now  arises  upon  that  finding  whether 
Callow,  who  was  the  veterinary  surgeon  called  in 
in  tbe  case,  can  be  found  guilty  of  aiding  and 
abetting  the  exposing  for  sale  of  thisunsonnd 
meat,  when  all  that  the  justices  find  against  him 
is  negligence.  The  justices  found  that  Callow 
had  been  guilty  of  negligence  and  thereby  abetted 
Grey,  and  upon  that  they  oonvioted  mm.  We 
think  that  is  not  sufficnent,  and  the  case  of 
Benfidd  v.  BimmM  (itbt  tup.)  is  very  strong  to 
show  that  it  is  not  sufficient!  In  that  case,  where 
there  was  a  con  viction,  the  defendant,  a  veterinary 
surgeon,  had — according  to  the  finding  of  the 
justices — knowingly  counselled  the  owner  of  a 
horse  to  cause  the  act  of  cruelty  in  question  and 
GhannelL  J.  says  at  the  end  of  his  judgment  that 
the  decision  of  the  court  in  that  case  "  afforded 
no  ground  whatever  for  supposing  that  a 
veterinary  surgeon  who  gives  a  wrong  opinion 
and  commits  an  error  in  judgment  is  liable  to  be 
oonvioted  of  cruelty  if  tiie  effect  of  his  opinion 
being  followed  is  that  the  act  of  cruelty  does  in 
fact  result."  I  think,  therefore,  the  appeal  must 
be  allowed. 

KsKNSOT,  J. — I  am  entirely  of  the  same 
opinion.  It  seems  to  me  that  all  that  is  found  by 
the  justices  against  the  appellant  is  negligence, 
and  to  my  mind  a  person  cannot  be  convicted  of 
aiding  and  abetting  the  commission  of  this 
offence  upon  such  a  finding.  In  this  case  the 
appellant  ^ve  his  certificate,  one  is  bound  to 
assume,  quite  honestly,  and  therefore  it  seems  to 
me  he  ought  not  to  hie  convicted  under  sect  5  of 
aiding  and  abetting  the  exposing  of  the  meat  for 

"^^'         Appeal  allowed.    Convielion  quathed. 

Solicitors  for  the  appellant,  Crowderg,  VUard, 
and  Oldham,  for  Stevens,  Son,  and  Mai/nard, 
Brighton. 

Solicitors  for  the  respondent  BoxaU  aai  Boxall, 
for  H.  Talbot,  Brighton. 


Oct.  30  and  31. 

(Before  Lawkance  and  Ksnkeot,  JJ.) 

Jones  (app.)  v.  Davies  (reap.),  (a) 

Bastardy — Tl^e    limng    with  hu^Kmd — "Single 
woman  " — Bastardy  Laws  Amendment  Act  1872 
(35  *  36  Vict.  c.  65),  •.  3. 
A  married  woman  living  with  her  Awsband  cannot 
lay  an  iirformaHon  and  obtain  an  order  against 
the  putative  father  of  her  bastard  child  under 
sect.  3  of  the  Bastardy  Laws  Amendment  Act 
1872. 
Case  stated  by  jostices  upon  the  hearing  of  an 
information  preferred  by  the  appellant  aminst 
the  respondent  under  sect.  3  of  the  Bastardy  Laws 
Amendment  Act  1872. 

(a)  Beporwd  bjr  W.  oc  B,  HiasiRT,  Esq..  Barri«ter'4tt.t«w. 
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Upon  bearing  it  was  proved  ihat  the  appellant 
at  tne  time  of  tbe  birth  of  the  chUd  mentioned  in 
the  information  and  for  some  years  previoosly 
was  a  married  woman,  the  wife  of  Benjamin 
Jones  (hereinafter  oalled  the  husband),  who  is  still 
alive. 

The  appellant  deposed  that  the  respondent  was 
the  father  of  the  oluld,  which  was  bom  on  the  3rd 
Dec.  1899. 

Some  evidence  (other  than  the  appellant's  or 
her  husband's  evidence)  was  called  to  show  that 
the  husband,  who  was  a  seafaring  man,  was  from 
home  from  the  23rd  Feb.  1899  to  the  6th  July 
1899. 

It  was  proved  that  the  hnsband  became  aware 
of  the  appellant's  pregnancy  about  four  months' 
after  conception,  and,  notwithstanding  that  fact, 
he  returned  to  his  wife,  who  had  throughout 
remained  at  his  home,  in  July  1899,  and  he  stayed 
thereat  for  about  three  weeks,  and  again  went  to 


He  returned,  however,  in  Sept.  1899  to  his  wife, 
and  reoiained  for  some  time,  and  again  left  to  go 
to  seal 

On  each  of  these  occasions  the  husband  and 
wife  lived  and  cohabited  together. 

The  next  time  the  husband  returned  to  his  wife 
at  his  home  was  on  the  27th  Jan.  1900  (which  was 
after  the  birth  of  the  child),  and  continued  to 
cohabit  as  husband  and  wife,  though  the  husband 
alleged  he  did  not  sleep  in  the  same  house  with 
the  appellant  during  this  visit. 

On  the  Slst  Jan.  1900,  while  the  husband  and 
wife  so  cohabited  together  as  above  mentioned, 
the  appellant,  accompanied  by  her  husband,  laid 
an  information  in  which  she  described  herself  as 
a  "  single  woman,"  and  applied  to  a  justice  for  a 
anmmons  under  sect.  3  of  the  Bastardy  Laws 
Amendment  Act  1872  (35  &  36  Vict.  c.  65)  to  be 
served'  on  respondent  as  putative  father  of  the 
child,  and  such  summons  was  issued  and  served. 

Subsequently  on  the  7th  Feb.  1900,  while  the 
husband  and  wife  cohabited  together  as  husband 
and  wife,  as  mentioned  above,  the  appellant 
accompanied  by  her  husband,  attended  upon  the 
solicitor  who  appeared  for  the  appellant  at  the 
hearing.  On  that  day^namely,  tne  7th  Feb.  last 
— she,  after  being  advised  by  her  solicitor  that  it 
was  necessary  for  her  and  faer  husband  to  separate, 
then  left  the  office,  and  immediately  afterwards 
and  on  the  same  day  she  laid  an  iiuormation  in 
which  she  described  herself  as  "  a  single  woman," 
and  applied  for  another  summons  under  sect.  3 
of  the  before-mentioned  Act  to  be  served  on  the 
respondent  as  putative  father  of  the  said  child, 
and  such  summons  was  duly  issued  and  served. 

At  the  hearing  on  the  28th  Feb.  19U0  the  first 
above-mentioned  summons — namely,  the  one 
issued  on  the  Slst  Jan.  1900 — was  withdrawn, 
and  the  matter  proceeded  on  the  second  summons 
issued  on  the  7th  Feb.  1900.  The  solicitor  who 
appeared  for  the  appellant  at  the  hearing  admitted 
that  he  had  advised  the  appellant  that  she  could 
not  obtain  am  order  upon  the  respondent  unless 
the  appellant  and  her  husband  lived  apart,  and 
that  thereupon  the  appellant  and  her  husband, 
it  was  said  in  evidence,  separated,  the  appellant 
returning  to  her  husband^s  home  at  a  village 
called  Aberarth,  and  the  husband  going  to  the 
appellant's  father's  house,  at  New  Quay,  both  in 
the  county  of  Gaidigan,  and  about  seven  miles 
apart. 


The  husband  and  wife  alleged  that  from  the 
time  the  appellant  and  her  husband  said  they 
had  separated  on  the  7th  Feb.  1900  to  the  28th 
Feb.  they  had  not  again  seen  each  other,  but  on  the 
latter  date  they  both  attended  the  hearing  of  the 
application,  and  the  husband  at  such  nearing 
sat  by  and  instructed  the  solicitor  who  appeared 
for  tne  appellant.  Afterwards  the  wife  went 
to  the  union  workhouse  at  Aberayon,  and  the 
husband  returned  to  his  home  at  Aberarth. 

The  husband  in  his  evidence  admitted  that 
on  the  occasion  when  the  second  summons  was 
issued,  namely,  the  7th  Feb.  1900,  he  was  told  by 
the  appellant's  solicitor  that  be  (the  husband) 
and  his  wife  should  live  apart,  and  that  he  there- 
after lived  apart  for  the  purpose  of  the  affiliation 
proceedings.  The  following  question  was  put  to 
the  hnsband  by  the  chairman  of  the  justices: 
"  It  has  been  stated  here  that  you  mean  to  live 
with  your  wife  after  these  proceedings  are  over." 
The  husband  in  reply  stated :  "  Yes,  I  think  I 
wiU ;  that  is  accordmg  as  she  behaves,  and  she 
gets  her  rights,"  and  immediately  after  he  added, 
"  No,  1  don't  think  I  wUl." 

It  was  contended  on  behalf  of  the  respondent 
that  the  appellant  was  not  a  single  woman  within 
the  meaning  of  sect.  3  of  35  &  ^  Vict.  c.  65,  and 
that  an  order  to  affiliate  the  child  could  not  under 
the  circumstances  be  made  on  her  application. 

The  justices  found  as  facts  (1)  that  the  husband 
became  aware  of  the  pregnancy  of  his  wife  in  about 
four  months  after  conception ;  (2)  that  with  such 
knowledge  he  lived  and  cohabited  with  her  for 
lengthened  periods  in  July  and  Sept.  1899  and 
Jan.  and  Feb.  1900 ;  (3)  that  the  summons  applied 
for  and  issued  on  the  Slst  Jan.  1900  was  with- 
drawn because  at  the  time  the  husband  and  wife 
lived  and  cohabited  together ;  (4)  that  the  alleged 
separation  on  the  7th  Feb.  was  not  a  bond  fide 
separation,  but  colourable  and  for  the  purpose  of 
the  proceedings,  and  that  the  parties  intended  to 
and  did  cohabit  together. 

They  considered  that  the  words  "  single  woman  " 
did  not  apply  to  a  married  woman  living  with  her 
husband  at  the  time  the  information  was  laid,  the 
summons  issued,  and  the  application  made  under 
the  circumstances  before  stated. 

They  therefore  dismissed  the  information 
without  going  into  further  evidence  as  to  the 
respondent  Ming  the  father  of  the  child  or 
deciding  upon  the  snfficiency  of  the  evidence 
tendered  of  non-access,  on  the  ground  that  the 
appellant  was  not  entitied  to  prefer  the  informa- 
tion to  issue  the  summons,  or  to  obtain  an  order 
thereon,  because  she  was  a  married  woman  living 
with  and  cohabiting  with  her  husband  at  the  time 
the  information  was  preferred,  the  summons  issued, 
and  the  application  made. 

B.  T.  Evant  for  the  appellant. — ^The  point  here 
is  whether  a  married  woman  living  with  her 
husband  can  or  cannot  obtain  a  basteo'dy  order,  if 
her  husband  can  prove  that  the  child  is  a  bastard. 
The  justices  decided  on  a  misapprehension  of  two 
cases  that  were  cited  to  them.  The  first  one  was 
Stacey  v.  Lintell  (40  L.  T.  Bep.  553 ;  4  Q.  B.  Div. 
291)  which  decided  that  no  application  for  a 
bajstardjr  order  could  be  made  when  the  mother 
married  since  the  birth  of  the  child  and  at  the 
time  of  the  application  was  living  with  her  hus- 
band. In  Tozer  v.  Lake  (41  L.  T.  Rep.  280;  4 
0.  P.  Div.  322)  the  facts  were  the  same,  except 
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that  the  summons  against  the  putative  father  was 
issued  before  the  marriage,  and  could  not  be 
served  because  of  his  default.  But  the  circum- 
stances here  are  different.  What  is  held  in  both 
those  cases  is  that  when  a  woman  has  an  illegiti- 
mate child  and  marries  after  "ards  she  cannot  get 
a  bastardy  order  against  the  putative  father.  By 
4  &5  Will.  4,  c.  76,  a  man  marrying  a  woman  is  made 
liable  to  maintain  a  child,  but  there  is  no  liability 
to  maintain  a  child  bqrn  to  his  wife  during  his 
marriage  in  adulterous  Intercourse.  By  sect.  3  of 
the  Bastardy  Act  1872  (35  &  36  Vict.  c.  65)  "  any 
single  woman"  may  make  an  application  for  a 
sammons  to  be  served  on  the  man  alleged  by  her 
to  be  the  father  of  the  child.  That  section  is 
substantially  the  same  as  s^ot.  2  of  7  &  8  Vict, 
c.  101,  which  it  has  replaced.  In  6  Geo.  2,  c.  31, 
the  words  are  "  if  any  single  woman,"  therefore 
the  oases  under  that  Act  are  authorities  here. 
The  case  that  governs  the  present  is  Bex  v.  Luffe 
(8  East,  1931.  The  child  being  a  bastard,  the 
qnestion  is.  Who  will  have  to  support  it?  Lord 
Ellenborough  says  at  p.  204 :  "  The  second  excep- 
tion which  arises  upon  the  wording  of  the 
statutes  of  Elizabeth  and  George  II.  in  effect 
resolves  itself  into  the  third.  For  when  the 
qnestion  is  whether  this  were  a  child  bom  out  of 
lawfol  matrimony — that  is,  out  of  the  limits  and 
rights  belonging  to  that  state — it  is  the  same  in 
substance  as  the  question  whether  it  be  a  bastard. 
It  is  so  for  the  general  purposes  of  the  Act.  The 
matrimony  does  not  cover  the  child  if  it  be  in 
other  respects  (according  to  the  rule  of  law  applic- 
able to  the  subject)  a  bastard,  and  so  it  seems 
that  a  child  bom  by  adulterous  intercourse  is  as 
much  within  the  provision  of  the  Act  of  Greo.  2 
as  one  bom  of  a  single  woman."  He  also 
referred  to 

Reg.  V.  ColUngieood,  12  Q.  B.  68. 

The  proper  test  is  that  laid  down  in  Peaifield  v. 
ChUda  (63  J.  P.  117)  as  to  who  has  to  support 
the  child.  The  point  to  be  considered  is  whether 
there  would  be  two  persons  liable  to  support  the 
child.  That  is  the  reason  why  we  have  4  &5 
WilL  4.  The  justices  here  refused  to  go  into  the 
case  at  all,  because  they  said  that  the  appellant 
was  not  a  single  woman  for  the  purposes  of  these 
Acts.  For  the  purpose  of  this  case  it  must  be 
taken  that  the  child  was  a  bastard,  although  that 
point  was  not  gone  into  at  the  bearing.  There 
are  no  cases  against  me,  except  those  under  the 
statute  of  Will.  4.  These  decide  that  where  a 
man  marries,  and  the  woman  gives  birth  to  an 
illegitimate  child,  that  the  man  is  bound  to  sup- 
port it.    He  also  referred  to : 

AyUtford  Peerage  oaae,  11  App.  Cm.  1 ; 

Bumaby  v.  BailUe,  61  L.  T.  Bep.  634 ;  42  Ch.  Div. 
282. 
Bryn  Roberts  for  the  respondent. — The  cases  of 
Staeey  v.  LirUdl  (sup.)  and  Tozer  v.  Lake  [sup.) 
do  not  tum  on  the  ground  of  estoppel.  The  only 
question  there  discussed  was  whether  a  married 
woman  living  with  her  husband  could  be  con- 
sidered a  single  woman.  The  cases  show  that  a 
married  woman  living  with  her  husband  cannot 
be  considered  as  a  single  woman.    He  referred  to 

Eardy    v.   Atherton,  44  L.  T.  Bep.  776 ;  7  Q.  B. 

Div.  264. 

[Kknnbdt,  J. — If  adultery  ha«  been  committed 

and  there  is  a  child,  and  afterwards  the  husband 

goes  on  living  with  his  wife,  would  he  be  bound  to 


support  such  child  P]  I  submit,  yes.  He  referred 
to  the  judgment  nf  Lord  Ellenborough  in  Bex  v. 
Luffe  (8  East-,  193).  [Kbnnbdy.  J.  referred  to 
Gardner  v.  Gardner  (2  App.  Cas.  723).]  After  the 
change  in  the  law  by  7  &  8  Vict.  c.  101  Bex  v. 
Luffe  (tup.)  is  no  authority.  In  no  case  has  it 
been  held  that  a  woman  was  single  when  livine 
with  her  husband.  In  Beg.  v.  Collingwood  (12 
Q.  B.  681)  the  husband  and  wife  were  not  living- 
together.  Btacey  v.  Lintell  (40  L  T.  Rep.  553  ; 
4  Q.  B.  Div.  291 )  expressly  gives  as  a  ground  that 
the  husband  and  wife  were  living  together.  That 
is  laid  down  in  the  judgment  of  HeUor,  J. 

Evans  in  reply. — Bex  v.  Luffe  is  treated  as  an 
authority  in  Beg.  t.  Collingvoood.  [Kbknedy,  J. 
refeiTcd  to  the  judgment  of  Lord  Campbell,  C.J. 
in  Reg.  v.  Pilkington.\  If  the  s'atus  remains  the 
same — i.e.,  that  of  !a  married  woman — if  the  child 
is  bom  in  wedlock  the  same  principle  applies 
whether  the  husband  and  wife  are  living  together 
or  not.     He  referred  to 

Boivile  V.  ^t<orn«y.Oen«ral,  57  L.  T.  Bep.  588  ;  12 
P.  Div.  177. 

Law&ancb,  J. — ^In  this  oaae  I  think  that  the 
magistrates  were  right,  and  on  this  short  ground. 
In  no  case  that  has  been  cited  to  us  has  it  been 
shown  that,  in  fact,  a  married  woman  was  looked 
upon  as  a  single  woman  when  living  with  her 
husband.  No  doubt  a  single  woman  was  within 
the  Bastardy  Acts.  A  difficulty  arose  with 
regard  to  married  women,  but  the  courts  got 
over  it  by  holding  that  a  woman  living  apart 
from  her  husband  might  be  considered  as  a 
single  woman  within  these  Acts.  But  in  no  case 
has  a  Woman  living  with  her  husband  been  con- 
sidered a  single  woman.  In  Staney  v.  Lintell 
(40  L.  T.  Eep.  553;  4  Q.  B.  Div.  291)  MeUor,  J. 
says :  "  It  is  unnecessary  for  us  to  diocuss  the 
cases  that  have  beeu  decided  upon  the  construc- 
tion of  the  earlier  bastardy  statutes,  that  the  term 
'  singlp  woman '  is  not  restricted  to  a  woman  who 
has  never  married,  for  in  the  present  case  the 
mother  at  the  time  of  the  application  was  not 
living  separate  from  her  husband  as  in  those 
cases,  so  that  the  ground  on  which  they  proceeded 
— that  there  would  otherwise  be  no  provision  for 
the  child — ^is  removed  from  our  consideration." 
Lush,  J.  also  says :  "  It  is  another  question 
whether  the  applicant  was  a  'single  woman'' 
qualified  to  apply  for  the  order,  and  I  think  that 
having  married  and  living  with  her  husband  she 
cannot  be  considered  as  a  single  woman  within 
any  construction  that  has  been  put  upon  the 
term."  The  ground,  therefore,  of  my  decision  is 
that  no  case  has  been  cited  showing  a  married 
woman  living  with  her  husband  has  been  con- 
sidered as  a  single  woman.  As  a  matter  of  fact, 
the  case  that  I  have  cited  is  a  direct  authority  to 
the  contrary. 

Kennedy,  J. — This  case  raises  a  question  of 
some  difficulty.  The  point  is  whether,  when  the 
justices  have  found  conclusively  that  a  husband 
and  wife  are  liring  together,  the  woman  can 
under  those  circumstances  obtain  a  bastardy 
order  against  another  man  who  she  alleges  is  the 
father  of  her  child,  if  it  is  proved  that  the  child 
was  in  fact  the  child  of  such  person.  The  section 
of  the  Act  in  terms  relates  to  a  single  woman, 
and  prima  facie  a  married  woman  «onld  not  be 
able  to  maintun  an  application  -under  the  section, 
because  she  was  not  within  that  category.    Bub 
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titere  iire  a  nnmber  of  aatborities  by  wUch  we 
are  bonnd,  that  "  single  woman  "  maj  apply  to  a 
married  woman,  and  that  there  may  be  a  sacceasfnl 
application  by  a  married  woman  within  the 
aeetaon,  being  a  "  single  woman "  in  the  eye  of 
the  law.  fiat  we  must  not  deviate  from  plain 
words,  and  create  exception  npon  exception. 
However,  andw  certMn  circomstaiioes,  the  words 
"  single  woman  "  apply  to  married  women.  In 
Staeey  v.  LinteU  (4()  L.  T.  Rep.  653 ;  4  Q.  B.  Div. 
291),  as  far  as  that  case  goes,  the  woman  was 
not  separate  from  her  hnsband  when  the  applica* 
tion  was  made.  The  woman  might  have  said 
that  she  had  forfeited  her  right  to  her  husband's 
protection.  With  regard  to  the  liability  to  main- 
tain an  adolterons  wife,  there  is  no  distinction 
between  the  parish  and  an  individual  applying : 
(see  Littledale,  J.  in  Bex  v.  Flintan,  1  B.  &  A. 
227).  That  is  as  to  maintenance.  Bex  v.  Luffe 
(8  East  193 ;  9  B.  B.  406)  was  an  appUoation  by 
the  poor  law  aathorities,  and  the  woman  was  in 
the  position  of  being  separate  from  her  hasband, 
althongli  married.  Beg.  v.  Collingwood  (12  Q.  B. 
681)  was  also  a  case  where  an  order  was  again 
obtained  while  the  married  woman  was  living 
apart  from  her  husband.  The  order  said  that 
Is.  6d.  per  week  shall  be  paid  by  the  putative 
father  until  ".  .  .  the  said  George  Bance 
shall  again  live  and  cohabit  with  his  said  wife." 
The  fact  that  they  were  living  separate  was 
relied  on.  Lord  Denman,  G.J.,  in  giving  judg- 
ment, says:  "The  single  question  is  whether 
a  married  woman,  becoming  the  mother  of  an 
illegitimate  child,  is  within  the  Act  7  <&  8  Yict. 
c.  101,  whick  authorises  the  justices  to  make  an 
order  in  bastardy.  The  language  of  the  statute 
applies  only  to  single  women ;  so  did  the  language 
of  6  Geo.  2,  o.  31,  yet  Lord  EUenborough  and  the 
whole  court  in  Bex  v.  Luffe  held  that  an  order 
might  be  made  on  the  putative  father  of  the 
bastard  child  of  a  married  woman,  who  was  to  be 
considered  single  under  the  existing  circum- 
stances and  for  that  purpose."  The  words 
"  unddr  the  existing  oircumstEuioes,"  as  in  this  case, 
mean  when  away  from  her  husband.  The  next 
case  to  consider  is  Ex  parte  Orimes  (22  L.  J.  153 
M.  €.)•  There  it  is  stated :  "  At  tha  time  of  the 
making  of  this  order  Elizabeth  Grimes,  in  fact, 
was  a  married  woman,  but  her  husband  then  was, 
and  had  been  for  several  years  before,  abseatfrom 
her,  and  residing  as  a  convict  under  sentence  of 
transportation  in  Van  Diemeu's  Land."  The 
husband  cam^  back,  i>nd  the  justices  put  an  end 
to  the  order,  taking  the  view  that  the  putative 
father  was  discharged  from  the  order  by  reason 
of  the  hasband  of  the  mother  having  returned 
and  cohabited  with  her.  The  coui-t  held  that  this 
was  not  BO,  and  Lord  Campbell,  C  J.,  in  dealing 
wich  the  cases  of  Bex  v.  Luffe  and  Beg.  v.  Colling- 
wood), said :  "  I  think  that  decision "  (Beg.  v. 
Collingwood)  "is  quite  right,  for  the  reason  given 
in  Bex  v.  Luffe,  that  in  contemplation  of  law  a 
married  woman  living  separate  from  her  husband 
may  be  within  the  meaning  of  the  Act,  which  wa« 
passed  for  the  purpose  of  providing  for  the 
sapport  of  the  child,  which,  according  to  the 
present  argument,  would  otherwise  be  altogether 
unprovided  for."  It  is  suggested  that  the  mean- 
ing of  single  woman  should  be  applied  at  the 
time  of  conception.  The  authorities  are  againat 
it,  and  Mellor,  J.  says  that  the  time  is  the  time  I 
of  the  application.     It  seems  to  me  that  there  is  I 


no  authority  that  a  married  woman  living  with 
her  husband  can  be  treated  as  a  single  woman  for 
the  purposes  of  the  Bastardy  Acts.  I  do  not 
think  that  we  ought  to  extend  the  decisions  that 
have  been  given  in  any  way.  Upon  the  whole,  in 
my  opinion,  the  true  view  is  that  the  justices  were 


right. 


Appeal  dismisied. 


Solicitors :  J.  T.  Lewii,  for  D.  Pennant  Jone*, 
Aberayron ;  Owen,  Abei^stvnth. 


Wednesday,  Oct.  31. 

(Before  Lawba.ncb  and  Kennbdy,  JJ.) 

Yatbb  «.  Tbbbt.  (a) 

Praetiee  —  Coiwnty    Court  —  Gamithee  order  — < 

Attaehment  of  debt, 
A  garnishee  order  in  the  County  Court  ixttaehes 

the  whole    of  the    debt  in  the  hands   of  the 

garnishee. 
Sogers  r.  VHiiteley  (66  L.  T.  Bep.  303 ;  (1892) 

A.  C.  118)  applied. 
This  was  an  appeal  from  the  decision  of  tiie 
deputy  judge  of  the  Liverpool  County  Court. 

The  plaintiff  claimed  the  sum  of  122.  3«.  2d., 
bein^  the  balance  of  a  sum  of  502.  Is.  6d.  due  to  one 
WiUiam  Henderson  for  salary  and  services  from 
the  defendant,  who  was  the  receiver  and  manager 
of  the  Wirral  and  Wallasey  Cycle  Company 
Limited,  now  in  liquidation,  which  sum  of 
122.  38.  2d.  was  assigned  to  the  plaintitC  by 
Henderson,  on  the  27th  Feb.  1900,  notice  of 
such  assignment  being  given  on  the  28th  Feb. 
1900. 

At  the  time  of  such  assignment  a  garnishee 
order  had  been  previously  obtained  on  the  20tii 
Feb.  in  the  County  Court  against  Terry  in 
respect  of  372. 18s.  4d. 

The  summons  to  the  garnishee  was  in  the 
following  termis  in  the  County  Court : 

Whereas  the  plaintiff  at  a  ooort  holdan  at  on 

the  diy  of  18    ,  obtained  a  judgment 

[or  aa  order]  B^rshuit  C.  D.,  of  [name,  address,  and 
description']  for  [or  for  payment  of]  the  Bum  of 
for  and    oosts,    wbioh    judgment     [or    order] 

lamains  nnsatisfied.  And  whereaa  the  plaintiff  having 
filed  an  affidavit  stating  that  yon  are  indebted  to  the 
said  C.  D.,  you  ate  hereby  sammoned  to  appear  at  a 
ooort  to  be  holden  at  on  the  day  of 

18     ,  at  tbp  hour  of  in  the 

noon,  to  ahow  oanae  why  aa  order  ahonld  not  be  made 
upon  yon  for  the  payment  of  the  amount  of  the  said 
judgment  [or  payable  under  the  eaid  order],  or  ao  mooh 
thereof  as  ahaU  equal  the  amount  of  the  debts  due  and 
oiring  and  aooruing  from  yon  to  the  aaid  C.  J). 

And  take  notice,  that  from  and  after  the  service 
of  the  aummona  upon  you  all  inoh  debts  are  attached  to 
anairer  the  aaid  judgment  [or  order] ,  and  that  if  you 
shall  pay  the  aaid  debta  to  the  said  C.  B.,  or  otherwise 
dispose  of  them,  yon  will  be  liable  to  be  oommitted  for 
contempt. 

It  was  contended  on  behalf  of  th«  defendant 
that  the  plaintiff  coold  not  recover  as  the 
garnishee  order  of  the  20th  Feb.  1900  attached 
the  whole  of  the  moneys  in  the  bands  of  '^ofj 
on  the  authority  of  Bogers  v.  WhiteUy  (66  L.  T. 
Bep.  303;  (1892)  A.  0. 118). 

On  behalf  of  the  plaintiff  it  was  contended 
that  this   was  not  so,  as  the    garnishee    order 

(<■)  Beportad  by  V.  de  B.  Hebbsbt,  Esq.,  Barri«tcr-at-Liiw. 
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attaching  the  debt  in  the  High  Conrt  was  intheae 

terms: 

It  ii  ordered  that  all  debti  ovring  or  aoomfav  due 
from  the  above-iuuned  gamUhee  to  the  above-samed 
iadgment  debtor  be  attached  to  answer  a  judgment 
reoovned  againat  the  laid  jadgmant  debtor  by  the  above- 
named  judgment  creditor  in  the  High  Conrt  of  Jnstioe 
on  the        day  of  •  18     ,  for  the  nun  of  I , 

on  which  jadgment  the  laid  mm  of  I.  remains 

dne  and  unpaid. 

And  it  ii  fnrther  ordered  that  the  laid  garniahee 
attend  the  maater,  on  an  application  bj  the  said  judg- 
ment creditor,  that  the  laid  garnishee  pay  the  debt  dne 
from  him  to  the  laid  judgment  debtor,  or  so  mnch 
thereof  as  maj  be  sufficient  to  satisfy  the  jadgment. 

It  was  therefore  argued  that  Roger*  v.  Whiieley 
(e»p.)  was  not  an  antnority  in  the  present  case,  as 
.  the  words  in  that  order  were  "  all  debts,"  but  in 
the  present  case  "  all  sach  debts." 

The  deputy  Gonnty  Conrt  judge  gave  judgment 
for  ttie  plaintiff. 
The  defendant  appealed. 
8egar  for  the  plaintilE. 
Cidhbert  Smith  for  the  defendant. 
La.wba.ncb,  J. — ^I  think  the  learned    deputy 
County  Conrt  judge  was  wrong,   because,  as  it 
seems  to  me,  the  County  Conrt  form  and  Hish 
Court  form  of  garnishee  order  are  in  effect  tne 
same. 

Eenneut,  J. — The  plaintiff  in  this  case  makes 
a  claim  upon  a  valid  assignment  to  him  by  Hen- 
derson of  a  debt.    Notice  of  that  assisnment  was 
given  to  the  defendant  Terry,  who  had  in  his 
hands  the  sum  of  502.  Is.  6d.  dne  to  Henderson, 
but  in  respect  of  which  there  was  a   garnishee 
order  for  37!.  18«.  4d.    He  could  not  act  upon  the 
assignment    without    depriving    himself  of    the 
power  to  obey  that  order.    But  it  is  contended 
on  behalf  of  the  plaintiff  that  the  assirament 
could  have  hem  acted  upon  so  far  as  the  balance 
remaining  in   his    hands,    after    satisfying    the 
garnishee  order,  is  concerned.    In  respect  of  this 
sum  the  action  is  brought.    The  defence  raised  is 
that,  by  the  terms  of  the  garnishee  order,  Terry 
was  bound  to  hold  all  the  money  due  to  Hender- 
son.   It    seems,    as  a  matter   of   faot,   a   new 
garnishee  order  was   served   upon   him    subse- 
quently, which  would  consume  the  whole  of  the 
balance.    Thereupon  he  paid  the  whole  of  the 
money  into  court,   and  the   present   action  was 
commenced  by  the  plaintiff,  the   assignor.    The 
deputy    County    Court    judge    gave    judgment 
against  the  delendant,  and  I  think  he  was  wrong. 
I  cannot  distingnish  in   its   legal   results    the 
present  garnishee  order  from  tlM  order  in  Bogert 
V.  WhUeley  (66  L.  T.  Eep.  303 ;  (1892)  A.  C.  118), 
in  which  case  it  was  held  that  the  whole  of  the 
moners    in    the    hands    of  the    garnishee  were 
attached  by  the  order.    I  cannot  see  any  justifi- 
cation for  distinguishing  the  two  forms.    The 
order  attaches  aU  debts  dne  and  owing  in  the 
hands  of  the  garnishee,  and  the  defendant  was 
bonnd  to  keep  the  whole  of  the  money  owing  to 
Henderson  to  answer  the  order. 

Appeal  allowed. 
Solidtors :  Shctrpe,  Parker,  and  Co.,  for  Bielby 
and  Welby,  Liverpool;  Field,  Boseoe,  and  Co.,  for 
Kelly,  Liverpool. 


QUEEN'S  BENCH  DIVISION,  IN  BANK- 
ETJPTCT. 

Friday,  Aug,  3. 

(Before  Wbioht,  J.) 

Be  Shabp  ;  Ex  parte  Gundbt  «.  Johnston,  (a) 

Bankruptcy —  Act  of  bankruptcy  —  Transfer  of 
lehole  of  assets — Arrangement  for  paym^rti  of 
creditors  —  Belation  back  of  trustee's  HUe  — 
Bankruptcy  Act  1883  (46  &  47  Vict.  e.  62),  ss.  4- 
(1)  (a)  (c),  49. 

In  Dee.  1899  8.,  a  publican,  owed  about  30001.  t9 
trade  creditors ;  his  trade  premises  were  v%«rt- 
gaged  to  W.  and  Co.  his  lessors,  and  he  too* 
insolvent.  It  was  agreed  that  B.  should  sur- 
render hie  lease,  that  W.  and  Co.  should  release 
the  mortgage  and  should  take  over  the  stock-in- 
trade,  being  the  whole  of  8.'s  assets,  for  28002.  ; 
this  sum  was  the  total  amount  of  a  list  of  his 
debts  furnished  by  S.  and  slated  to  be  a  com- 
ofeie  list;  a  cheque  for  28002.  was  handed  by 
W.  and  Co.  to  8.,  who,  aeeording  to  the  arrange- 
ment,  immediately  indorsed  and  delivered  it  to 
the  respondents,  who  proceeded  to  paiy  aU  &e 
debts  set  out  in  the  said  list  furnished  by  S. 
This  list  did  not  in  fact  contain  all  theeredHors. 
The  arrangement  was  entered  into  honeetly  and 
without  any  fraudulent  motive. 

A  receiving  order  having  been  made  against  S. 
within  three  months  of  this  trans€imon,  the 
trustee  sought  to  recover  the  sttm  of  28002.  from 
the  respondents. 

Held,  that  the  transfer  by  8.  was  an  aet  of  bank- 
ruptcy as  necessarily  tending  4o  defeat  the 
crediU)rs  omitted  from  the  list,  and  as  substi- 
tuting for  the  administration  of  the  estate 
in  bankruptcy  a  different  mode  of  admini*- 
traticn. 

Also,  that  sect.  49  of  the  Bankruptcy  Act  1883  does 
not  protect  payments  made,  not  in  the  ordinary 
course  of  business,  but  for  the  purpose  of  doing 
that  which  in  law  constitules  an  aet  of  bank- 
ruptcy, and  that  the  present  transacHon  was 
therefore  not  protected  oy  that  section. 

Shears  v.  Goddaid  (74  L.  T.  Bep.  128 ;  (1896)  1 
Q.  B.  406)  distinguished. 

This  was  a  motion  by  which  the  trustee  in  the 
bankruptcy  sought  to  have  it  declared  that  the 
transfer  by  the  t>ankrupt  of  a  sum  of  2800Z.  was 
an  act  of  bankruptcy  and  void  under  the  proviuons 
of  the  Bankruptcy  Act  1883  (46  &  47  Vict.  c.  52), 
s.  4  (1)  (a)  (a),  and  under  13  Eliz.  o.  5,  which 
avoids  assignments  and  transfers  made  with 
intent  to  defeat,  hinder,  or  delay  creditors ;  in  the 
alternative,  that  it  was  an  act  of  bankruptcy  and 
void  as  a  fraudulent  preference  within  sect.  48  of 
the  Bankruptcy  Act  1883;  the  trustee  further 
moved  for  an  order  that  the  respondents  should 
pay  to  him,  as  trustee,  so  much  of  the  said  sum  as 
would  suffice  to  pay  in  full  the  creditors  who  had 
proved  in  the  bankruptcy. 

The  material  facts  were  stated  by  the  learned 
judge,  in  the  course  of  his  judgment,  as  follows  : — 

The  bankrupt  was  a  publican.  In  Dec.  1899 
he  owed  trade  debts  amounting  to  between  20002. 
and  30002.,  and  his  interest  in  his  premises  was 
under  mortgage  to  his  lessors  for  amoonts 
beyond  his  means,  so  that  he  was  insolvent.  He 
arranged  with  the  lessors  for  a  surrender  of  his 
{a)  Beported  by  J.  Anwtl  Thbobals,  Bsq„  BanlMer«t-Law. 
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leases  in  return  for  a  release  of  the  mortgages, 
and  the  lessors  agreed  to  take  over  his  stock-in- 
trade,  paying  for  it  a  sam  calculated  as  sufficient 
to  pay  aU  the  creditors.  The  honkmpt  had  no 
other  property.  The  lessors  thought  it  for  their 
own  interest  to  see  that  the  creditors  were  paid, 
and,  a  list  of  them  having  been  prepared  by  the 
debtor  showing  the  sums  due  to  oe  about  ^001., 
a  oheone  for  28002.  was  on  the  15th  Deo.  1899 
handed  over  by  the  lessors  to  the  bankrupt  by 
arrangement  between  the  bankrupt  and  the 
respondents,  who  were  the  two  principal  credi- 
tors, on  the  terms  that  the  bankrupt  should  forth- 
with indorse  and  hand  OTer  the  cheque  to  the 
respondents  and  that  they  should,  out  of  the  pro- 
ceeds, pay  the  claims  ot  themselves  and  of  the 
other  creditors  included  in  the  list  The  list 
was  supposed  to  include  all  the  creditors.  The 
respondents  received  and  cashed  the  cheque, 
witnout  making  the  least  inquiry  as  to  the 
correctness  of  the  list  and  paid  their  own 
claims  amounting  to  about  1700Z.  and  all  other 
claims  included  in  the  list.  It  turned  out  that 
some  creditors  had  been  omitted  from  the  list, 
and  that  the  claims  of  others  had  been  under- 
estimated, and,  in  the  result,  it  now  appeared 
that  there  were  unsatisfied  creditors  to  the 
amount  of  between  2002.  and  3002.  One  of  them 
having  obtained  a  judgment,  made  the  debtor  a 
bankrupt  upon  a  bankruptcy  notice,  the  act  of 
bankruptcy  being  on  the  4tn  March  1900,  the  peti- 
tion on  the  5th,  and  the  receiving  order  on  the 
22nd. 

E.  Beed,  Q.C.  and  E.  L.  MaUhewe  for  the 
trustee. — The  transaction  was  an  act  of  bank- 
ruptcy, because  it  was  an  attempt  tio  administer 
the  assets  of  an  insolvent  person,  otherwise  than 
by  bankruptcy : 

Button  V.  Morriton,  17  Ves.  193. 

If  it  was  a  cession  of  the  assets,  not  for  all  the 
creditors  but  only  for  the  trade  creditors,  it 
was  a  fraudulent  preference  as  against  the  rest 
of  the  creditors  ;  when  there  is  a  cession  in 
favour  of  a  class  the  doctrine  of  pressure  does 
not  apply : 

Re  Cooke  ;  E»  parte  Saffery,  35  L.  T.  Bep.  715 ;  4 
Ch.  Div.  555. 

If  the  transfer  was  an  act  of  bankruptcy  it  is  not 
protected  by  sect.  49 ;  that  section  does  not  pro- 
tect a'  transfer  which  is  an  act  of  bankruptcy, 
unless  the  parties  claiming  under  it  show  that 
they  had  not  cognisance  of  the  facts,  which  make 
the  transfer  an  act  of  bankruptcy.  The  bank- 
mptcT  relates  back  to  the  moment  before  the 
transfer  is  carried  into  effect.  The  case  of 
Sheare  v.  Ooddard  (74  L.  T.  Bep.  128;  (1896) 
1  Q.  B.  406)  is  distinguishable  on  the  above 
grounds. 

A.  Foote,  Q.G.  and  If.  Mackenzie  for  the  respon- 
deuts. — This  was  not  an  assignment  for  the  benefit 
of  creditors  within  sect.  4  (1)  (a)  of  the  Bankruptcy 
A.ct  1883,  because  the  intention  was  to  pay  the 
creditors  in  full;  it  was  not  contemplated,  that 
the  transactioo  would  bring  about  a  state  of  bank- 
ruptcy. A  transfer  of  property  of  this  kind  is 
iiot  an  act  of  bankruptcy  wher.i  the  intention  is 
to  secure  the  transferor  from  bankruptcy : 

Re  Hobbint ;  Ex  parts  Official  Receiver,  6  Manaon, 
212. 
Further,  if  this  was  an  act  of  bankruptcy,  the 
Vol.  LXXXra.,  2143 


transaction  is  protected  by  sect.  49 ;  the  transferee 
had  no  notice  of  a  previous  act  of  bankruptcy : 

Shear*  v.  Qoddard,  74  L.  T.  Bep.  128 ;  (1896)  1 

Q.  B.  406 ; 
Re  Levrit ;  Sa  parts  Helder,  49  L.  T.  Bep.  612 ;  24 

Ch.  Div.  389. 

E.  L.  Maithewi  in  reply. 

Wbioht,  J. — (After  having  stated  the  facts  as 
set  out  above,  the  learned  judge  said :)  There  is 
no  evidence  of  fraudulent  preference,  nor  any 
reason  to  think  that  there  was  any  fraudulent  or 
improper  intention  or  motive  on  the  part  of  any- 
one concerned.  Under  these  circumstances,  the 
first  question  is  whether  the  act  of  the  bankrupt 
in  handing  over  to  the  respondent  the  cheque 
which  represented  his  entire  property  was  an  act 
of  bankruptcy.  I  think  that  it  was.  Sub-sect.  1 
(a)  of  sect.  4  of  the  Bankruptcy  Act  1883  does  not 
apply,  because  there  was  nothmg  in  the  nature  of 
a  deed  or  conveyance :  {Be  Spaekman ;  Ex  parte 
Foley,  62  L.  T.  Eep.  368,  497 ;  24  Q.  B.  Div.  728). 
But  there  was  a  transfer  of  the  debtor's  whole 
property  for  past  considerations,  and,  even  if  it 
was  intended  to  be  applied  in  payment  of  the 
creditors,  I  think  that  it  can  be  impeached  in 
bankruptcy  by  any  creditor  who  turns  out  to  have 
been  forgotten.  Although  not  fraudulent  in  fact, 
it  is  fraudulent  in  law  as  necessarily  tending  to 
defeat  the  omitted  creditors,  and  to  substitute  for 
the  administration  of  the  estate  in  bankruptcy  a 
different  mode  of  administration.  As  Cotton, 
L.iT.  said  in  Be  Sinclair;  Ex  parte  Chaplin 
(51  L.  T.  Bep.  345;  26  Ch  Div.  319,  SSI): 
"  If  persons  will  take  from  a  man  who  is  in  diffi- 
culties a  deed  of  this  description,  which  has  the 
effect  of  withdrawing,  and  is  intended  to  with- 
draw, all  the  property  of  the  debtor  from  the  legal 
process  which  his  creditors  have  a  right  to  enforce 
against  him,  and  bankruptey  ensues,  the  deed  is 
void  under  the  bankruptoy  laws.  It  is  fraudulent 
as  well  as  void,  whatever  may  have  been  the  view 
of  those  who  were  engag  ed  in  the  transaction  that 
it  might  be  the  best  thing  for  the  debtor,  or  that 
it  might  afford  an  effectual  way  of  paying  the 
creditors."  Be  Tomkins  v.  Saffery  (37  L.  T.  Eep. 
758;  3  App.  Cas.  213)  seems  to  me  to  sapport 
this  view.  In  Be  Spaekman ;  Ex  parte  Foley  (ubi 
tup.)  a  different  view  seems  to  have  been  taken  on 
the  ground  that  in  that  case  the  transaction  was 
at  the  instigation,  as  well  as  for  the  benefit, 
of  the  creditors.  Be  Lewie  ;  Ex  parte  Helder 
(49  L.  T.  Rep.  612 ;  24  Ch.  Div.  339)  differs  from 
the  present  case  in  two  respects.  The  respondents 
here  were  not  the  agents  of  the  bankrupt,  and  the 
suggested  act  of  buikruptoy  is  not  the  payment 
awav  of  the  money  by  them,  but  the  transfer  of  it 
to  them.  Then,  if  it  was  an  act  of  banki-uptoy, 
the  question  remains  whether  the  respondents 
are  protected  by  sect.  49  of  the  Bankruptoy  Act 
1883.  I  think  not.  That  section  cannot  m  my 
judgment  be  construed  as  extending  to  paymente 
made  not  in  the  ordinary  course  of  business,  bat 
made  and  accepted  for  the  very  purpose  of  doing 
that  which  in  law  constitutes  an  act  of  bank- 
ruptoy, and  would  have  been  known  both  to  the 
payer  and  to  the  recipient  to  constitute  an  act  of 
bankruptcy  if  they  had  adverted  to  the  legal 
effect  of  the  facts  known  to  them.  A  person 
who  takes  over  for  a  just  consideration  the  whole 
estate  of  a  man  whom  he  knows  to  be  insolvent 
or  largely  indebted,  and  does  so  for  the  purpose 
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of  dealing  with  the  estate  otherwise  than  ia  bank- 
raptcy,  must,  if  bankraptcj  follows  on  a  petitioa 
presented  within  three  months,  take  the  conse- 
quence of  some  creditors  having  been  overlooked. 
This  distingnishes  the  case  from  8hear$  ▼. 
Ooddard. 

Solicitors  for  the  trustee,  Vandereom  and  Co. 

Solicitor  for  the  respondents,  Wellington 
Taylor. 


S^^xtm  fart  d  |ttiricattu:t 


COURT   OF   APPEAL. 

Tuesday,  Oct.  80. 
(Before  Lord  Alybbstoni!,  O.J.,  Bigbt  and 

WlLLIAHB,  L.JJ.) 

Be  J.  L.  Toung  Manufactubing  Company 
Limited  ;  Toung  v.  J.  L.  Toung  Manufac- 
tubing Company  Limited,  (a) 

AFPBAL  FBOM  THE  CHANCEBY  DIVISION. 

Practice — Evidence — Affidavit — "  Information  and 
belief" — Statement  at  to  touree  thereof — Irre- 
gtUariiy  —  Ijiadmiitibility  —  Cotts  —  Bulee  of 
Court  1883,  Order  XXXVIIL,  r.  3. 
The  deponent  to  an  affidavit,  who  makes  a  state- 
ment therein  hated  upon  "  information  and 
belief,"  mutt  eomph/  with  the  proviiiona  of 
ruU  3  of  Order  XXXYIIL,  and  stale  the  source 
from  which  hit  information  and  belief  are 
derived.  Otherwiee  eueh  an  affidavit  it  irregular 
and  inadmiisible  a*  evidence ;  and  the  person 
who  w  retpontible  for  the  affidavit  may  be  ordered 
to  pay  iM  eoiit  thereof,  so  far  as  it  relates  to 
maitws  of  mere  information  and  belief. 
An  action  was  brought  against  the  above-named 
company  by  debentnre-hmders. 

A  receiver  was  duly  appointed,  and  judgment 
was  afterwards  prononnoed  directing  the  usual 
inquiries  as  to  debenture-holders. 

One  Ashford  claimed  to  rank  as  a  debenture- 
holder  in  the  company. 

The  master,  in  his  certificate,  found  against 
Ashford's  claim;  and  Stirling,  J.  subsequently 
made  an  order  afi&rming  that  miding. 
From  that  order  Ashtord  now  appealed. 
The  evidence  used  before  the  master  and  before 
Stirling,  J.,  for  and  against  Ashford's  claim,  con- 
sisted mainly  of  afSdavits  containing  statements 
made  in  the  common  form  based  on  the  "  infor- 
mation and  belief"  of  the  deponents,  without 
indicating  the  source  from  which  snch  information 
and  beli^  was  derived. 

Order  XXXVni.,  r.  3,  provides  that : 
Affidavits  shall  be  oonfined  to  raoh  faoti  as  the  witness 
is  able  of  hia  own  knowledge  to  prove,  except  on  inter- 
loontory  motions,  on  which  statements  as  to  his  belief, 
with  the  gronnds  thereof,  m>y  be  admitted.  The  costs 
of  every  affidavit  which  shall  mmecessarily  set  forth 
matters  of  hearsay,  or  argnmentative  matter,  or  oopies 
of  or  extracts  from  docnments,  shall  he  paid  by  the 
party  filing  the  same. 

E.  H.  Coumhe  for  the  appellant. 

E.  W.  Martelli  for  the  resxwndent,  the  receiver. 

(a)  Beported  by  £.  A.  SOIATaHI.IT,  Esq.,  Buriiter-at-Law. 


Their  Lordships  allowed  the  appeal ;  and  in  the 
course  of  their  judgments  made  the  following 
observationa  in  respect  to  the  affidavit  evidence : 

Lord  Altebstone,  C.J. — This  case  is  one  of 

general  importance  upon  the  practice  of  theadmissi- 
ility  of  evidence  by  affidavit.  In  my  opinion  some 
of  the  affidavits  in  this  case  are  wholly  worthless, 
and  not  to  be  relied  upon.  I  notice  that  in  several 
instances  the  deponents  make  statements  on  their 
"information  and  belief,"  without  saying  what 
their  source  of  information  and  belief  is,  and  in 
many  tespects  what  they  so  state  is  not  con- 
firmed. In  my  opinion  so-called  evidence  on 
"  information  and  belief "  ought  to  be  disre- 
garded unless  the  court  can  asoertain  the  source 
of  the  information  and  belief,  or  unless  the 
deponents'  statement  is  corroborated  by  a  person 
who  can  speak  from  his  own  knowledge.  If  such 
affidavits  are  made  in  future,  it  is  as  well  that  it 
should  be  understood  that  they  are  worthless,  and 
ought  not  to  be  received  at  all  as  evidence  in  any 
shape  whatever ;  and  as  soon  as  affidavits  are 
drawn  so  as  to  avoid  matters  that  are  not  evi- 
dence, the  better  it  will  be  for  the  administration 
of  justice. 

BiGBY,  L.J. — I  will  add  a  few  words  to  what 
the  Lord  Chief  Justice  has  said  with  regard  to 
affidavits,  and  the  way  in  which  they  are  often 
framed.  In  the  present  day,  in  utter  defiance  of 
the  order  (Order  XXXVIII.,  r.  3),  solicitors  have 
got  into  a  practice  of  filing  affidavits  in  which  the 
deponent  speaks  not  only  of  what  he  knows,  but 
also  of  what  he  believes,  without  giving  the 
slightest  intimation  with  regard  to  what  his  oelief 
is  founded  on.  Or  he  says,  "I  am  informed," 
without  giving  the  slightest  intimation  where  he 
has  got  nis  information.  Now  every  affidavit  of 
that  kind  is  utterly  irregular,  and,  in  my  opinion, 
the  only  way  to  oring  about  a  change  in  that 
irregular  practice  is  for  the  judge,  in  every  case 
of  the  kind,  to  give  a  direction  uiat  the  costs  of 
the  affidavit,  so  far  as  it  relates  to  matters  of 
mere  information  and  belief,  shall  be  paid  by  the 
person  responsible  for  the  affidavit.  At  any  rate, 
speaking  lor  myself,  I  should  be  ready  to  give 
such  a  direction  in  any  such  case.  The  point  is 
a  very  important  one  indeed.  I  frequently  find 
affidavits  stuffed  with  irregular  matter  of  this 
sort.  I  have  protested  against  the  practice 
aetun  and  again,  but  no  alteration  takes  place. 
Tne  truth  is  that  the  drawer  of  the  affidavit 
thinks  he  can  obtain  some  improper  advantage 
by  putting  in  a  statement  on  information  and 
belief,  and  he  rests  his  case  upon  that.  I  never 
pay  the  slightest  attention  myself  to  affidavits  of 
that  kind,  whether  they  be  used  on  interlocutory 
applications  or  on  final  onee,  because  the  rule  is 
perfectly  general — ^that,  when  a  deponent  makes 
a  statement  on  his  information  and  belief,  he 
must  state  the  ground  of  that  information  and 
belief. 

Williams,  L.J. — With  regard  to  affidavits  of 
the  sort  before  us,  it  is  not  quite  a  sufficient  or 
satisfactory  remedy  to  throw  upon  the  party  upon 
whose  behalf  such  affidavits  are  put  forward  the 
liability  of  paying  the  costs  of  those  affidavits. 
The  only  more  satisfactory  remedy  is  one  which 
I  am  aware  is  difficult,  if  not  impossible,  to  apply 
as  the  law  stands.  The  only  satisfactorr  remedy 
would  be  that  no  one  should  pay  for  tneee  affi- 
davits at  all,  and  that  the  solicitor  who  has  drawn 
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-these  affidavits  and  made  copies  of  them,  and  so 
forth,  shonld  lie  left  ont  of  pocket  thereby. 

RioBT,  L.J. — Williams,  L.J.  has  gone  rather 
-further  than  I  did  just  now,  but  I  quite  concnr 
irith  -what  he  has  said. 

Solicitor  for  the  appellant,  F.  E.  Paynter. 

Solicitor  for  the  respondent,  D.  A.  Bomain. 


Wednetday,  Nov.  14. 
<Before  BiaBY,  Williams,  and  Bohek,  L.JJ.) 

BOWDBN   r.  YOXALL. 
APPEAL  FROM  THE   CHANCKBT  DIVISION. 

Fraetiee — Appeal — Interlocutory  order — Rental 
to  commitr—"  VThere  the  liberty  of  the  subject  t* 
concerned" — Leave  to  appeal — Supreme  Court 
of  Judicature  {Procedure}  Act  1894  (57  &  58 
Vict.  c.  16),  s.  1,  (1)  (a),  (6),  (i). 

Where  an  application  for  a  eommittal  order  ia 
refused,  the  provisions  of  sect.  1  (1)  of  the  Supreme 
Court  of  Judicature  {Procedure)  Act  1894,  that 
"no  appeal  shall  lie  without  the  leave  of  the 
judge  or  of  the  Court  of  Appeal  from  ony  tnfer- 
locutory  order  .  .  .  except  .  .  .  where 
the  liberty  of  the  sv})jeet  .  .  .  is  concerned," 
does  not  exonerate  the  unsuccessful,  applicant 
from  obtaining  leave  to  appeal. 

The  plaintiff,  Oharles  Bowden,  moved  before 
Bncklej,  J.  on  the  10th  Oct.  1900  for  an  order 
that  the  defendants,  James  Henry  Yoxall  and 
Marshall  Jackman,  might  stand  committed  to 
'HoUoway  gaol  for  wilful  breach  of  an  under- 
taking given  by  them  to  the  court  and  contained 
in  an  order  of  Byrne,  J.  dated  the  27th  July 
1900. 

It  appeared  that  on  the  20th  June  1900  the 
plaintiff  had  issaed  a  writ  against  certain  persons, 
including  the  defendant  J.  H.  Toxall,  the 
general  secretary,  and  TSS..  Jackman,  the  president, 
of  a  society  called  the  National  Union  of  Teachers, 
endorsing  his  writ  for  an  injunction  to  restrain 
the  defendants  from  excluding  the  plaintiff  from 
attending  the  meetings  of  the  Executive  of  the 
l^ational  Union  of  Teachers  or  any  committees  or 
sab-oommittees  of  which  the  plaintiff  was  a 
member. 

Buckley,  J.  was  of  opinion  that  on  the  facts  of 
the  case  the  motion  to  commit  whoUy  failed ;  and 
-that,  as  a  motion  to  commit,  it  ought  never  to 
liave  been  brought.  His  Lordship  accordingly 
dismissed  it  with  costs. 

Application  was  thereupon  made  to  the  learned 
judge,  on  behalf  of  the  plaintiff,  for  leave  to 
apnpeal  in  the  event  of  such  being  necessary ;  but 
tms  application  was  refused  by  his  Lordship. 

The  plaintiff,  however,  appisaled  without  such 
leave,  relying  upon  the  woras  of  sect.  1  of  the 
'Supreme  Oourt  of  Judicature  (Procedure)  Act 
1894,  which  provides  as  follows : 

(1).  Ko  appeal  shall  lie  (a)  from  an  order  allowiog  an 
-erteneion  of  time  for  appeaUDg  from  a  jadgment  or  order ; 
nor  (l)  withoat  the  leave  of  the  judge,  or  of  the  Court  of 
Appeal,  from  an  interlocutory  order  or  interloontory 
indgment  made  or  given  by  a  judge  exoept  in  the  follow- 
ing oaeei,  namely — (i)  wbei«  the  liber^  of  the  sabjeot 
or  the  ouatody  of  infants  i>  oonoemed ;  .     .     . 

Levett,  Q.G.  (with  him  Alexander,  Q.O.  and 
<Condy)  tor  the  appellant 

(a)  BnorM  by  E.  A.  ScBA tchi.it,  Eiq..  Barrlitai^tt-Lav. 


O.  F.  Hart  {Boicden,  Q.C.  and  Lynn  with  him) 
for  the  respondents. — 1  take  the  preliminary 
objection  that  this  appeal  should  nob  have  been 
brought  without  leave,  having  regard  to  the  pro- 
visions of  the  Supreme  Court  of  Judicature 
(Procedure)  Act  1894,  s.  1  (1).  The  expression 
"  where  the  liberty  of  the  subject  is  concerned  " 
does  not  empower  the  unsuccessful  applicant  for 
a  committal  order  to  appeal  without  leave. 
Buckley,  J.  refused  to  give  leave  to  appeal.  There 
is  an  analogy  to  be  found  in  habeas  corpus  cases. 
[BiOBT,  L.J. — I  think  that  your  construction  of 
the  section  is  right,  and  that  there  ought  to  be 
liberty  from  a  judge  in  the  court  below  or  from 
this  court  for  the  plaintiff  to  appeal.]  Yes ;  and 
that  liberty  is  granted  on  a  suostantive  applica- 
tion.   He  referred  to 

Lancaster  v.  Hunt  (1895)  W.  N.  52. 

Levett,  Q.O.  contra. — The  plaintiff  seeks  to 
enforce  an  undertaking  given  oy  the  defendants 
in  court.  As  against  a  refusal  to  grant  an  injunc- 
tion the  plaintiff  would  not  want  leave  to  appeaL 
Nor  does  he,  I  submit,  against  a  refusal  to  make 
an  order  tor  committal  of  the  defendants.     The 

Eoint  here  is,  as  the  learned  judge  in  the  oourt 
elow  held,  a  substantive  point,  and  the  case  is 
within  the  words  of  sect.  1  "  where  the  liber^  of 
the  subject  is  concerned."  [Biobt,  L.J. — I  do 
not  think  that  you  can  bring  an  appeal  without 
leave.]  Then  I  ask  this  court  to  give  leave  now. 
[BisBT,  L.J. — I  do  not  think  that  we  ought  to 
give  it  here.  The  other  side  contend  that  you  are 
not  within  the  ordinary  practice ;  and  that,  there- 
fore, they  are  not  here  to  meet  your  case.  We 
cannot  go  into  the  merits.]  The  associate  took  the 
view  that  leave  was  not  necessary,  and  he  set  down 
the  appeal  without  leave  having  been  obtained. 

No  reply  was  called  for. 

BiQBT,  L.J. — I  do  not  see  that  the  plaintiff 
has  any  ground  for  complaint.  If  he  thought 
that  no  leave  to  appeal  was  necessary,  then  he  was 
wrong,  and  he  ought  not  to  have  come  here  without 
leave.  It  is  far  more  important  that  regularity 
should  be  observed  in  these  cases  than  that  the 
plaintiff  should  get  the  costs  of  this  matter.  The 
preliminary  objection  taken  now  appears  to  us  a 
sound  one.  The  appeal  will  therefore  be  dismissed 
vrith  costs. 

Williams  and  Boheb,  L.JJ.  concurred. 

Appeal  dismissed. 

Solicitors:  for  the  appellant,  Wina/ield  and 
Blew  i  for  the  respondents.  Baker  and  Naime. 


Nov.  5  and  6. 

(Before  Lord  Alyebstone,  0.  J.,  Biobt  and 

Williams,  L.JJ.) 

Bbitish  Motob  Syndicate  Limited  v.  John 

Taylob  and  Sons  Limited,  (a) 

APPEAL  FBOM  THE  CHANCEBY  DIVISION. 

Patent — Infringement — Infringing  articles  sent 
abroad  and  there  sold — "Making  use  of"  or 
"  using  "  the  invention — "  Exposure  for  tale  " — 
Measure  of  damages — Patents,  Designs,  and 
Trade  Marks  Act  1883  (46  *  47  Vict  e.  57), 
sched.  l,form  D. 

The  plaintiffs  were  the  owners  of  a  patent  which 
(a)  Beported  by  S.  A.  Sckatculbt,  Eaq.,  B«rri«t<r4t-Law. 
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tBOB  in  ihe  form  contained  in  the  Patentt,  &e.. 
Act  1883,  $ehed.  l,form  D. 

In  1897  they  brought  an  action  for  infringement, 
in  which  judgment  was  given  by  content  for  an 
injunction  and  delivery  up,  and  inquiry  as  to 
damages. 

The  master  assessed  the  damages  on  the  basis  of 
infringement  as  to  twenty-seven  articles,  and 
fixed  the  damages  at  81.  in  each  case. 

On  a  summons  to  vary  the  master's  certificate,  the 
defendants  contended  that  the  infringement 
existed  only  as  to  eight  articles,  and  that  the 
damages  ought  to  be  31.  in  each  case.  As  to  the 
remaining  nineteen,  they  had  been  sent  abroad 
by  the  defendants  to  their  French  house  and  there 
sold. 

Stirling,  J.  upheld  the  master's  finding  as  to  the 
basis  of  infringement,  but  reduced  the  damages 
to  SI.  %n  each  case.     On  appeal : 

Held,  that,  the  defendants  having  purchased  the 
whole  of  the  twenty- seven  articles  for  the  purpose 
of  selling  them,  and  having  in  fact  succeeded  in 
selling  eight  in  this  country,  the  sending  of  the 
remaining  nineteen  abroad  was  an  infringement 
of  the  plaintiffs'  patent ;  and  that  the  damages 
for  each  of  the  twenty-seven  articles  had  been 
rightly  assessed  at  52. 

Minter  v.  Williams  (4  Ad.  &  Ell.  251)  considered 
and  explained. 

DeeUion  of  Stirling.  J.  (82  L.  T.  Bep.  106;  (1900) 
1  Oh.  677)  affirmed. 

Oir  the  19tli  Feb.  1897  the  plaintiffs  acquired  by 
assignmeiit  from  the  original  grantee,  F.  W. 
Lanoheater,  a  patent  for  apparatus  relating  to  gas 
motor  engines. 

The  patent  wajs  in  form  D.  contained  in  sched.  1 
to  the  Patents,  Designs,  and  Trade  Marks  Act  1883. 

It  granted  unto  the  patentee  especial  licence, 
full  power,  sole  privilege,  and  authority  to  "  make, 
use,  exercise,  and  vend  "  the  invention  within  the 
United  Kingdom,  and  to  have  and  eojoy  the 
whole  profit  and  advantage  from  time  to  time 
accruing  by  reason  of  the  invention  during  the 
term  of  fourteen  jears  from  the  date  thereof; 
and  commanded  all  Her  Majesty's  subjects  "  that 
they  do  not  at  aoy  time  during  the  continuance 
of  the  said  term  of  fourteen  years  either  directly 
or  indirectly  make  use  ot  or  put  in  pi-actice  the 
said  invention  or  any  part  of  the  same,  nor  in 
anywise  imitate  the  same.    .    .     ." 

On  the  15th  Nov.  1897  the  plaintiffs  brought 
this  action  against  the  defendants  for  infringement 
uf  the  patent. 

On  the  4th  April  1898  an  order  was  made  by 
consent  in  chambers  for  an  injunction  and  delivery 
up  of  the  infringing  articles,  and  an  inquiry  was 
directed  as  to  what  damages  bad  beeu  Eustained 
by  the  plaintiffs  by  reason  of  the  defendants' 
infringement  of  the  letters  patent. 

The  evidence  adduced  at  the  inquiry  showed 
that  the  defendants  had  bought  in  England 
twenty-seven  articles  which  were  infringements 
of  the  patent,  and  that  they  had  sold  seven  of 
them  and  used  another  in  England. 

As  to  the  remaining  niteteen,  it  appeared  that 
they  were  sent  abroad  by  the  defendants  to  their 
branch  house  in  Paris,  where  they  were  sold  to 
various  foreign  firms. 

The  plaintiffs  had  been  unable  to  recover  any 
damages  from  the  persons  who  sold  the  infringing 
articles  to  the  defendants. 


The  plaintiffs  claimed  to  be  entitled  to  102.  for 
each  oi  the  twenty-seven  infringing  articles,  on 
the  ground  that  that  was  the  lowest  royalty 
which  they  had  accepted  from  any  wrongful 
user. 

The  defendants  did  not  dispute  that  they  had 
infringed  in  respect  of  the  eight  infringing 
articles ;  and  contended  that  the  amount  en 
damages  ought  not  to  be  10!.,  but  shonid  be- 
limited  to  the  present  trade  price  of  the  articles — 
namely,  32.  each. 

The  master  assessed  the  damages  on  the  basis 
that  the  defendants  had  infringed  in  respect  of 
all  the  twenty-seven  articles,  and  that  the  plain- 
tiffs were  entitled  to-  damages  to  the  amount  of 
82.  in  respect  of  each  of  the  infringing  articles. 

Thereupon  a  summons  was  taken  out  by  tho 
defendants  to  vary  the  master's  certificate. 

The  summons  was  adjourned  into  court,  and 
came  on  to  be  heard  before  Stirling,  J.  on  the- 
16th  Jan.  1900,  when  his  Lordship  reserved  judg- 
ment. 

On  the  15th  Feb.  the  learned  judge  decided 
(82  L  T.  Eep.  106) :  First,  that  as  to  the  nineteen 
articles  there  was  no  infringement  by  sale,  as  the 
material  part  of  the  transaction  was  not  done  in 
En^and ;  secondly,  that  the  transporting  within 
the  United  Kingdom  of  articles  made  according 
to  the  plaintiffs'  patent  under  the  circumstances 
here  was  indirectly  "  making  use  of  "  or  "  using" 
the  patent,  and  consequently  was  an  infringe- 
ment ;  and,  thirdly,  that  the  measure  of  damages 
ought  to  be  the  amount  which  the  plaintiffs  could 
get  for  permission  to  do  what  the  defendants  had 
done  without  permission,  which,  on  the  evidence^ 
was  held  to  be  52.  in  each  case,  no  distinction 
being  drawn  between  the  oases  of  the  articles  sold 
in  England  and  those  sent  abroad. 

From  that  decision  the  defendants  now  appealed. 

Bousfi^ld,  Q.C.  and  flitme  Williams,  Q.C.  (with 
them  Laine)  for  the  appellants. — There  was  no 
infringement  as  to  the  nineteen  articles  bought 
here,  and  sent  abroad  for  sale.  The  authority  to 
"  make,  use,  exercise,  and  vend "  given  by  the 
letters  patent  must  be  taken  to  mean  strictly  to 
use  for  the  purpose  for  which  the  patented  article 
exists.  The  defendants  have  done  none  of  the 
things  prohibited  by  the  letters  patent.  The 
words  "  make  use  of  or  put  in  practice  the  said 
invention  "  do  not  cover  what  has  been  done  in 
the  present  case.  Mere  possession  with  no  expo- 
sure for  sale  is  Bot  a  wrongful  act  at  all,  the 
court  not  being  justified  in  looking  into  a  man's 
mind.  The  only  cases  where  possession  seems  to 
have  been  held  to  be  an  infringement  or  to  entitle 
the  plaintiff  to  relief  are  those  like  Nobel's 
Explosives  Company  v.  Jones,  Scott,  and  Co.  (44 
L.  T.  Rep.  593 ;  17  Oh.  Div.  721 ;  on  appeal  48 
L.  T.  Bep.  490 ;  8  App.  Gas.  5),  where  the  inven- 
tion was  actually  in  passive  operation  at  the  time. 
In  Neilson  v.  Betts  (L  Rep.  5  E.  &  I.  App.  1) 
there  was  a  continuing  user  of  the  invention.  In 
United  Telephone  Company  v.  London  and  Globe 
Telephone  and  Maintenance  Company  (51 L.  T.  Rep. 
187 ;  26  Ch.  Div.  766)  no  doubt  mere  possession 
was  held  to  be  an  infringement,  and  Bacon,  Y.C. 
granted  an  injunctiou,  but  the  learned  judge  did 
so  on  the  ground  that,  as  the  defendant,s  had  no 
intention  to  use  the  infringing  articles,  an  injunc- 
tion could  do  them  no  harm.  In  Minter  v. 
Williams  (4  Ad.  &  EU.  251)  exposing  for  sale  was 
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"held  not  to  be  "  Tending."  The  fallacy  in  this 
case  is  in  aseuminff  that  there  has  been  an 
«xpo8ure  for  sale.  The  case  of  United  Telephone 
Company  v.  Sharplet  (52  L.  T.  Eep.  384 :  29  Oh. 
Div.  164)  was  very  different  from  the  present. 
!Fhe  question  is,  whether  the  invention  has  been 
used,  not  whether  the  patented  article  has  been 
used.  The  mere  packing,  transporting,  and 
sending  abroad  is  not  use  of  the  invention.  Other 
cases  which  throw  some  light  on  the  interpreta- 
tion to  be  placed  upon  the  words  "make,  nee, 
«zercise,  and  vend  "  are 

Baditche  Anilin  und  Soda  Fdbrilc  t.  BomIs  Chemical 

Worla,  Bindichedler,  77  L.  T.  Eep.  573  ;  (1898) 

A.  C.  200 ; 
SoVmea  v.   London  and    North-Weitem  Railway 

Company,  Maarorj's  Pat.  Cas.  4,  22 ;  12  C.  B. 

831. 

As  to  the  measure  of  damages,  the  plaintiffs  can 
onlj  recover  the  actual  pecnniaiy  loss  sustained 
by  them — i.e.,  31.  per  article — as  a  consequence 
of  the  infringing  articles  having  been  bought 
-elsewhere  than  from  the  plaintiffs.  The  master 
in  his  finding  has  apparently  proceeded  upon  a 
-dictam  in  Penn  v.  Jack  (17  L.  T,  Rep.  407; 
L.  Eep.  5  Eq.  81).  That  dictum  was  overraled  io 
United  Horse  Shoe  and  Nail  Company  v.  Stewart 
■and  Co.,  59  L.  T.  Rep.  561 ;  13  App.  Gas.  401). 
The  plaintiffs  cannot  obtain  as  damages  more 
"than  the  sum  which  they  would  have  received  if 
the  defendants  had  bought  from  a  licensee  of  the 
plaintiffs.    They  also  referred  to 

JV«arso»  v.  Loe,  9  Ch.  Div.  48,  at  p.  66. 

Moviton,  Q.C.  and  A.  J.  Walter  for  the  respon- 
-dents. — There  has  been  a  "  user  "  of  the  patent 
by  the  defendants  by  purchasing  the  patented 
articles  and  sending  them  abroad  for  sale.  There 
has  therefore  been  an  infringement  of  the 
patent.  Sale  of  the  patented  article  in  England 
18  a  tort  to  which  the  purchaser  is  as  much  a 
'Pari^  as  the  vendor.  TEiking  goods  and  sending 
them  abroad  for  the  purpose  of  sale  is  a  tort 
also.  The  mere  possession  of  goods  may  be  a 
tiser  of  them.  To  purchase  an  article  and  have 
it  in  your  shop  ready  for  sale  is  a  user. 
[Williams,  L.J. — Ton  shrink  from  using  the 
word  "  vend."]  So  far  as  that  word  is  concerned, 
taken  from  the  point  of  view  of  the  patentee,  it  is 
the  same  thing  to  have  the  articles  on  sale  as 
selling  them.  It  comes  in  the  same  category 
from  the  point  ot  view  of  the  grantee  of  the 
patent.  As  to  Minter  v.  Williams  (ubi  sup.)  that 
was  a  case  on  demurrer,  and  does  not  conflict 
with  United  Telephone  Company  v.  London  and 
Globe  Telephone  and  Maintenance  Company  {ubi 
tup.).  Two  out  of  the  three  judges  treated  it  as 
a  point  of  pleading.  [Lord  Alvesstonb,  C.J. — 
Upon  this  point  we  will  not  trouble  you  any 
further.]  Then  as  to  the  question  of  damages  it 
is  improper  to  contend  that  an  infringer  ought 
to  be  pnt  npon  the  same  terms  as  a  licensee. 
The  point  of  time  at  which  the  measure  of 
damsjges  must  be  ascertained  is  when  the  in- 
fringing articles  are  in  the  store.  The  evidence 
shows  that  the  learned  judge  sitting  as  a  jury 
came  to  a  wrong  conclusion  when  assessing  the 
amount  of  damages  for  each  article  at  only  51.,  and 
thus  producing  the  amount  fixed  by  the  master. 
The  evidence  shows  that  to  users  other  than 
mannfactarera  or  licensees  the  plaintiffs  always 
charged  101.     The  31.  royalty  is  a  contractual 


sum  which  cannot  be  taken  as  the  basis  of  damage 
as  against  a  wrongdoer. 

Hume  WilliamB,  Q.C.  in  reply. — The  present 
case  is  much  strengthened  by  the  decision  in 
OxUy  V.  Holden  (2  L.  T.  Rep.  464 ;  8  0.  B.  N.  S. 
666). 

Lord  Altekstone,  C.J. — ^A  number  of  ques- 
tions have  been  raised  in  this  appeal  which  may 
require  very  careful  consideration,  in  any  case  in 
wluoh  the  materials  before  the  court  enable  them 
to  be  determined.  But  for  the  reasons  which  I 
will  give  when  I  deal  with  the  proceedings  in  this 
action,  I  am  of  opinion  that  we  cannot  reverse 
the  finding  of  Stirling,  J.  upon  either  point  nppn 
the  materials  that  are  now  before  us.  The 
material  facts  which  are  before  us  are  these :  The 

Elaintiffs,  being  owners  of  the  patent  in  question, 
ad  previously  brought  an  action  against  a  firm 
of  Richter  and  Green  and  had  recovered  damages 
against  them,  but  those  damages  had  not  been 
paid.  ThOT  then  took  proceedings  against  the 
present  defendants,  who  are  innocent  in  this  sense 
— ^that  they  were  ignorant  of  the  patent  rights. 
They  were  consequentiy  innocent  purchasers  of 
infringing  articles  from  Messrs.  Richter  and 
Green.  I  need  scarcely  say  that  ignorance  is  no 
defence,  assuming  that  other  breaches  of  the 
patent  rights  are  proved.  Theypurchased  twenty- 
seven  machines  from  Messrs.  Richter  and  Green 
at  some  time  before  the  action;  they  sold  eight 
of  the  twenty-seven  in  the  market  and  they  sent 
abroad  at  some  time,  but  we  are  not  told  when, 
the  remaining  nineteen.  I  think  that  if  any  dis- 
tinction were  going  to  be  drawn  with  regard  to  the 
measure  of  damages,  as  apart  from  the  question 
of  infringement  between  tiiose  nineteen  and  the 
eight,  the  materials  ought  to  have  been  brought 
before  the  court.  And  it  has  been  candidly  stated 
by  Mr.  Hume  Williams,  who,  with  Mr.  Bousfield, 
has  argued  this  case  with  great  ability,  that  no 
distinction  was  sought  to  be  drawn  with  regard  to 
the  measure  of  damages  between  the  articles  sold 
in  England  and  those  sold  abroad.  We  have  been 
pressed  to  say  that  we  ought  to  act  on  the  view 
that  these  nineteen  articles  were  sent  abroad  in 
the  ordinary  course  of  basiness  long  before  any 
complaint  was  made  against. the  defendants.  I 
do  not  think  that  we  ought  to  draw  that  con- 
clusion for  the  purpose  of  interfering  with 
Stirling,  J.'s  judgment,  the  point  not  having  been 
raised  before  him.  The  reason  why  I  think  that 
we  should  be  wrong  in  coming  to  that  conclusion 
is  that  in  the  judgment  to  which  the  defendants 
assented  upon  the  4th  April  1898,  they  assented  to 
an  order  that  the  defendants  should  forthwith 
deliver  up  to  the  plaintiffs  all  infringing  articles 
and  so  on,  and  it  was  ordered  that  an  inquiry  as 
to  damages  should  take  place.  I  cannot  assent 
to  the  invitation  put  forward  to  me  by  Mr.  Hume 
Williams  to  come  to  the  conclusion  that  they 
parted  with  the  articles  before  any  proceedings 
were  taken,  and  I  must  say  that  Stirling,  J.  most 
certainly  did  not  come  to  that  conclusion,  because 
at  p.  582  of  the  report  in  (1900)  1  Oh.,  having 
said  what  had  occurred,  he  uses  these  words 
"  What  the  defendants  did  was  to  carry  these 
articles  out  of  the  United  Kingdom  with  a  view 
to  selling  them — that  is,  with  the  object  of  turning 
them  to  profitable  account.  By  so  doing  the 
defendants  attained  two  objects.  First,  they 
prevented  the  operation  of  the  order  contained  in 
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the  judgment  for  the  deliverj  up  and  destruction 
of  the  mfringing  articles  " — it  is  not  true  that 
tiiere  had  been  an  order  for  destruction,  but  there 
had  been  an  order  for  delivery  up.     (See  82  L.  T. 
Bep.  at  p.  108.)    Then  hia  Lordship  proceeded  to 
say  :  "  Secondly,  they  actually  obtained  the  benefit 
of  the  proceeds  of  sale."     On  these  facts  two 
important  questions  arise — first,  whether  there 
was  any  evidence  of  infringement  with  regard  to 
the  nineteen  articles  ;  and,  secondly,  what  is  the 
measure  of  damages  in  respect  of  either  the  whole 
of  the  twenty-seven  articles  or  part  of  the  twenty- 
seven.    I  will  take  the  case  of  infringement  first. 
I  wish  to  state  it  as  plainly  as  I  can  that  I  am 
clearly  of    opinion  that  there  was  evidence  of 
infringement  here  with  respect  to  the  -whole  of 
the  twenty-seven    articles.       The    facts   being 
that  the  defendants  bought  them  with  a  view  <» 
realising  them,  and  did  sell  eight  of  them  in  this 
conntry.    I   come  to   the  conclusion   that  they 
bought  the  whole  of  the  twenty-seven  for  the  pur- 
poses of  sale  here  if  opportunity  arose.    And  I 
consider  that  there  is  no  decision,  certainly  no 
principle,  upon  which  we  ought  to  hold  that  the 
fact  that  the  defendants  disposed  of  part  of  those 
which  they  bought  by  sale  to  customers  abroad, 
not  knowing  the  circumstances  at  all  in  which 
they  were  sold,  beyond  saying  they  were  sent  out 
to  their  agents,  enables   us  to  say  there  is  no 
infringement  with  regard  to  the  nineteen.  Under 
the  words  of  the  letters  patent — the  patentee  has 
the  sole  right  of   making,  using,  exercising  and 
vending     the    said    invention — and    the    letters 
patent  further  provide  that  the  patentee  shall 
have  and  enjoy  the   sole  use,  exercise,  and  the 
full  benefit  of  the  invention,  and  all  subjects  are 
enjoined  during  the  fourteen  years  from  either 
directly  or  indirectly  making  use  of  or  putting  in 
practice  the  ,said  invention  or  any  part  of  the 
same,  or  from  imitating  the  same.    Now  it  is  said 
that  the  case  of  Minter  v.  William»  (4  Ad.  &  EU. 
251)  has  decided  that  exposure  for  sale  alone  is  not 
infringement.    I  will  deal  with  Minter  v.  WiUia/mB 
(ubi  awp.)  as  an  authority  ina  moment.  But  I  desire 
to  say  that  I  am  satisfied  from  my  own  experience 
in  these  cases,  and  also  from  my  reading  of  the 
books — and  I  endeavoured  to  refresh  my  memory 
by  looking  at  the  old  text-books  since  this  case 
was  first  argued — ^that  Minter  v.    Williama  (vhi 
sup.)  has  never  been  considered  to  be  an  authority 
for  such  a  proposition.    And  I  think  that  it  is 
quite  plain  when  you  look  at  Minter  t.  WiUia/ma 
that  the  learned  judges  who  decided  that  case  did 
not  mean  to  lay  down  any  such  proposition.    Not 
only  was  it  a  pure  pleading  point,  but  in  addition, 
the  judgment  of  Coleridge,  J.  points  out  that  it 
did  not  appear  from  the  demurrer,  that  is  to  say, 
from    the    pleadings    as    they    stood,    that    the 
exposure  for  sale  was  necessarily  injurious  to  the 
patentee.     "  It  may,  on  the  contrary,"  he  says  in 
his  judgment  at  p.  256  of  4  Ad.  &  Ell.,  "be  very 
beneficial ;  it  is  not,   therefore,  necessarily  the 
vending  which   is  exclusively   granted  to    him." 
Those  of  us  who  are  acquainted  with  the   old 
systems    of    pleading    will    remember    that    on 
demurrer  anything  could  be  assumed  consistent 
with  the  allegations  in  the  pleadings  for  the  pur- 
pose of  dealing  with  the  point.      You  might  put 
any  construction  the  pleadings  would  bear.    To 
my  mind  that  decision   was    solely    a  decision 
against  the  plaintiffs  departing  from  the  well- 
known  form  of  count  which  had  charged  as  a 


breach  the  making,  using,  exercising,  or  vending, 
in  the  words  of  the  patent,  and  adding  a  f  our& 
count,  using  the  words  only  "  exposure  for  sale." 
Certainly  it  was  never  intended  to  lay  down  any 
rule  of  law  that  exposure  for  sale  might  not  o» 
an  infringement.  When  the  case  was  cited  in 
OxUy  V.  Holden  (8  C.  B.  N.  S.  666)  Byles,  J.  used 
the  language  which  was  read  but  a  few  minntes- 
ago  in  which  he  says  :  "  The  jury  found  that 
they  " — ^the  infringing  articles — "  were  manufao- 
for  sale,  and  the  defendajit  endeavoured  to  sell 
them,  and  I  told  them,  that  being  so,  there  had 
been  a  user  of  the  patent."  Now  it  is  said  by 
Mr.  Hume  Williams  very  naturally :  "  It  is  tme ;. 
but  there  the  defendants  had  manufactured."  In 
my  opinion  on  principle  that  can  make  no 
difference.  A  person  goes  and  buys  a  manufac- 
toied  article  which  is  manufactured  by  an 
infringer.  He  gets  possession  of  that  ardde,  and 
thereby  is  able  to  use  it  for  the  purposes  for 
which  it  was  intended.  The  patentee  alone  should 
use  it  during  the  fourteen  years,  and  I  am  quite 
satisfied  that  it  makes  no  difference  whether 
the  defendant  has  manufactured  it  himself,  or 
whether  he  has  purchased  it  from  some  person, 
as  a  ready-made  article.  I  think  that  the  prac- 
tice for  years  has  been  in  accordance  with  this- 
view.  .Ajiy  other  view  would  be  inconsistent 
with  the  case  of  United  Telephone  Company  v. 
London  and  Qlobe  Telephontt  and  Maintenance 
Company  (51  L.  T.  Bep.  187 ;  26  Oh.  Div.  766), 
before  Bacon,  Y.C.,  because  there  could  be  no 
injunction  unless  there  was  an  infringement. 
You  could  not  obtain  an  injunction  if  the  court 
was  of  opinion  that  there  had  been  no  infringe- 
ment. In  the  United  Telephone  Company  v. 
Sharpies  (51  L.  T.  Bep.  187;  2y  Oh.  Div.  164),. 
before  Kay,  J. — who,  of  course,  was  a  judge  of 
great  experience  in  these  matters — the  whole 
point  there  argued  was  as  to  whether  the  posses- 
sion for  experimental  purjposes  of  articles  im> 
ported  from  abroad  was  an  infringement  in  breach 
of  the  patent,  and  he  held  that  it  was.  I  perhaps 
may  be  permitted  to  say  that  in  all  my  experience 
I  have  never  heard  this  point  suggested,  and  I 
have  never  heard  Minter  v.  WiUiame  (ubi  sup.), 
cited  as  an  authority  for  such  a  proposition ;  and 
I  am  quite  satisfied  that  there  must  have  been, 
scores  of  cases  in  which  the  point  could  have 
been  raised  if  that  case  bad  been  so  regarded  as- 
an  authority.  I  should  not  hesitate  to  overrule 
Minter  v.  Williams  {ubi  sup.)  if  it  were  supposed 
to  bear  the  construction  which  has  been  attempted 
to  be  put  upon  it.  I  do  not  think  that,  properly 
considered,  it  was  intended  to  decide  anything,  of 
the  kind.  I  therefore  hold  that  there  was  clear 
evidence  of  infringement  in  this  case  with  regard 
to  the  whole  of  the  twenty-seven  articles.  I  have 
expressly  abstained  from  saying  anything  with 
regard  lo  the  doubt  on  the  point  which  waa 
reserved  by  Lord  Herschell  in  the  case  of  Baditehe 
Anilin  und  Soda  Fabrik  v.  Basle  Ghemieal 
Works,  Bindschedler  (77  L.  T.  Bep.  573 ;  (1898). 
A.  0.  200,  at  p.  208),  because,  in  my  opinion,  tha 
question  of  whether  there  is  infringement  by 
transporting  from  place  to  place  depends  entirely 
upon  what  is  protected  by  me  letters  patent  and 
what  is  the  nature  of  the  invention  which  has- 
been  used.  Speaking  for  myself,  I  should  equally 
wish  to  reserve  consideration  of  that  point.  Ther» 
may  be  transportation  which  would  be  no  infringe- 
ment ;  there  may  be  transportation  as  in  Neilson- 
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T.  BettB  (L.  Bep.  5  £.  &  1. 1)  which  undoubtedlj 
would  inTolve  infringement.  I  now  oome  to  what 
is  to  my  mind  thu  more  difficult  qnestion  — 
whether  or  not  the  learned  judge  was  right  in 
assessing  the  sum  of  51.  each  in  respect  of  the 
whole  of  these  infringing  articles  I  think  it 
best  to  sweep  away  the  points  which  have  b'-en 
raised,  which  I  do  not  think  aie  open.  I  do  not 
think  that  it  is  open  to  the  defendants  in  this 
court  to  rai»e  the  question  that,  because  judg- 
ment has  been  recovered  against  Messrs.  Richter 
and  Green  in  respect  of  these  twenty-seven 
articles,  they  were  therefore  not  to  pay  damages. 
I  think  that  that  might  be  a  most  substantial 
defence  under  certain  circumstances,  as  was 
pointed  out,  in  fact,  by  Wood,  T.C.  in  the  case  of 
Fenn  v.  Jack  (17  L.  T.  Eep.  407 ;  L.  Eep.  5  Eq. 
81).  If  it  had  turned  out  that  the  plaintiffs 
had  received  what  was  equivalent  to  a  royalty 
upon  those  twenty-seven  articles,  I  think  that 
very  different  questions  might  have  arisen. 
That  point  is  not  before  us.  For  the  same 
reason  I  do  not  think  that  it  is  open  to 
the  defendants  to  raise  any  question  that 
those  nineteen  articles  were  sent  abroad  before 
action,  and  that  therefore  they  do  not  constitute 
an  infringement.  I  think  that,  once  given  that 
the  purchase  and  possession  with  the  view  of  sale 
are  sufficient  to  constitute  infringement  amount- 
ing to  user  of  the  invention  witnin  the  meaning 
of  the  patent,  as  in  my  opinion  tfaey  do, 
then  the  defendants  hare  not  put  themselves 
in  a  position  to  raise  the  other  qnestion  with 
reg^d  to  quantum.  The  only  remaining  qnestion 
is  whether  or  not  there  were  materials  before  the 
learned  judge  in  the  court  below  upon  which  he 
could  assess  the  sum  of  52.  I  do  not  wish  it  to 
be  thought  that  I  support  the  view  which  was 
indicated  as  a  possibility  and  not  put  forward  as 
a  principle  by  Wood,  V.C.  in  Penn  v.  Jaek  {ubi 
tup.  at  p.  87  of  L.  Hep.  5  Eq.),  that  persons 
may  be  pnnished  because  they  were  infringers 
beyond  the  amount  of  damages  which  the 
plaintiff  baa  really  sustained.  I  doubt  if  that 
principle  was  ever  acted  upon,  and  I  do  not 
think  that  it  would  be  good  law  if  the  attempt 
were  made  to  set  it  up.  I  adopt  entirely  the 
language  of  the  late  Lord  Chief  Justice  and  of 
Oomns,  L.J.  in  the  case  of  Fneumatic  Tyre 
Company  v.  Puncture  Proof  Pneumatic  Tyre 
Company  (16  Bep.  Pat.  Cas.  209),  which  was 
cited  in  the  judgment  of  Stirling,  J.  at  the 
bottom  of  p.  584  of  (1900)  1  Ch.  The  Lord 
Chief  Justice  says :  "  The  measure  of  damage 
may  in  such  cases  be  the  cost  of  the  licence.  It 
may  be ;  but  I  think  upon  an  examination  of  all 
these  cases  it  will  be  found  that  underlying  the 
measure  of  damage  there  is  the  assumption  that, 
if  it  had  not  been  that  the  particular  defendant 
manufactured  the  particular  things,  then  that 
those  particular  things  would  have  been  mann- 
factored  by  the  plaintiff  or  his  licensees " ;  and 
Collins,  L.J.  said :  "  The  plaintiffs  have  to  show, 
therefore,  that  they  have  sustained  pecuniary 
loss,  and,  as  far  as  the  nature  of  the  case  may 
permit,  the  amount  of  that  loss."  I  take  the 
same  view  of  the  facts  that  Stirling,  J.  has 
adopted,  and  therefore  I  need  say  no  more  about 
them.  I  think  the  2nd  paragraph  of  the  affidavit 
of  Mr.  Lanchester  of  the  7th  June  in  the  action 
.  against  Thompson  does  show  that  although  to 
manofacturers  who   guaranteed   to   construct  a 


minimum  Quantity  they  charged  a  royalty  of  SI., 
it  seems  tnat  in  other  cases  they  used  to  get 
larger  amounts  varying  according  to  the  size  of 
the  engine  and  tbe  extent  to  which  persons 
who  paid  were  going  to  use  the  patented 
apparatus.  The  defendant  is  not  a  person  in 
the  position  of  a  manufacturer  coming  to  take 
a  licence  upon  those  terms.  He  may  or  may 
not  be  in  the  position  of  a  person  who  would 
have  had  to  pay  the  larger  cmonnt.  That  we 
do  not  know,  but,  once  get  beyond  the  31.,  it  is 
for  the  learned  judge.  I  see  no  materials  upon 
which  we  con  properly  come  to  the  conclusion 
that  the  learned  judge — adopting,  in  my  opinion 
rightly,  the  true  principle,  namely,  of  what  the 
d^endants  would  have  to  pay  for  the  permission 
to  do  that  which  tfaey  wrongfully  did,  which  is 
the  tei-t  he  lays  down  at  p.  585  of  (1900)  1  Ch. 
— was  wrong  in  assessing  the  figure  at  52.  For 
these  reasons,  being  particularly  desirous  that  it 
should  not  be  thought  that  we  are  deciding  any- 
thing more  than  we  have  actually  decided,  I  am  of 
opinion  that  this  appeal  should  be  dismissed  with 
costs. 

RioBT,  L.  J.— I  am  of  the  same  opinion,  and  for 
the  same  reasons,  which  I  do  not  propose  to  repeat 
in  any  way.  All  that  I  wish  to  say  is  that  the 
case  of  United  Horse  Shoe  and  Nail  Company  v. 
Stewart  and  Co.  {uhi  evp.)  in  the  House  of  Lords 
was  cited  as  though  the  House  of  Lords  had 
given  colour  at  any  rate  to  the  view,  even  if  they 
had  not  decided  it,  that  only  articles  sold  were  to 
be  considered  for  the  purpose  of  assessing 
damages.  The  House  of  Lords  did  not,  and 
could  not,  entertain  that  question,  for  the  pur- 
suers could  not  and  did  not  open  it.  They,  for 
reasons  which  may  have  been  good  or  may  have 
been  bad,  only  sued  in  respect  of  the  articles  sold, 
and,  therefore,  in  the  House  of  Lords,  it  would 
have  been  quite  impossible  for  anyone  to  suggest 
that  they  ought  to  be  paid  damages  in  respeot  of 
the  articles  not  sold. 

W1U.IAM8,  L.J. — I  agree.  I  do  not  think  that 
this  cape  is  an  entirely  satisfactory  one.  I  hare 
no  doubt  that,  when  hearing  a  case,  one  ought  to 
apply  all  those  rules  which  have  been  laid  down 
for  the  purpose  of  giving  finality  to  litigation. 
But,  speaking  for  myself,  I  never  decide  a  case 
with  so  much  satisfaction  when  I  decide  it  upon 
the  ground  that  this  or  that  substantial  and 
relevant  question  which  has  been  argued  before  us 
cannot  and  ought  not  to  be  dealt  with  because  the 

?oint  was  not  taken  in  the  court  of  first  instance, 
cannot  help  feeling  tbat  to  a  very  great  extent 
that  is  whit  we  are  doing  to-day.  With  regard  to 
Minter  ▼.  WiOiama  (4  Ad.  &  El).  251),  I  think 
myself  that  it  was  wrongly  decided,  and  that  we 
are  not  bound  by  it  hei-e.  We  have  a  right  and  it 
is  our  duty  here,  if  we  think  Minter  v.  Williama 
(uhi  twp.)  is  wrong,  not  to  follow  it.  But  I  have 
no  doubt  whatever  that  the  Court  of  Queen's 
Bench  did  decide,  and  intended  to  decide,  the 
very  point  for  which  it  was  used  as  an  authority 
here.  It  is  said  that  what  they  decided  was  a 
mere  pleading  point.  But  generally,  if  you 
wanted  to  get  an  abstract  question  decided  in  a 
clear  and  decisive  manner,  a  demurrer  to  the  old- 
fashioned  common  law  declaration  was  the  most 
conclusive  decision  which  you  could  get.  The 
declai-ation  in  Minter  v.  Williama  {ubi  sup.) 
employed  all  the  words  "  use,  vend,  and  exercise," 
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«nd  when  Mr.  John  Evans,  Q.G.  axgaed  the 
case,  ihe  breach  having  been  allefred  as  an 
"exposure  for  sale,"  he  first  argaed  that  "ex- 
posure for  sale"  came  within  the  term  "vend," 
and  he  said  that  if  it  did  not,  it  came  within 
the  term  "use."  That  was  his  argument. 
To  my  mind,  both  Patteson,  J.  and  Coleridge,  J. 
intended  to  saj  that  the  exposure  for  sale  was 
neither  vending  nor  using;  but  I  quite  agree 
with  the  other  members  of  the  court  that  that 
was  not  a  satisfactoTj  conclusion.  I  am  not 
satisfied  that  mere  possession  of  every  patented 
article  does  constitute  a  user  within  the  meaning 
of  the  words  used  in  the  letters  patent.  That 
must  depend  upon  the  nature  of  the  article.  It 
may  amount  to  a  user,  and  it  may  not.  But 
here  what  is  put  forward  is  that  there  was 
not  a  mere  user ;  that  there  was  acquisition  and 
possession  of  these  articles  for  trade  purposes 
with  the  intention  of  usin^  them  in  trade.  In  my 
judgment,  such  an  acquisition  and  such  a  posses- 
sion of  an  article,  whatever  its  nature  may  be,  is  a 
user.  I  agree,  therefore,  with  Stirling,  J.  that 
there  was  a  clear  user  in  ijiis  case.  With  regard 
to  the  question  of  whether  any  advantage  can  be 
taken  by  the  defendants  here  of  the  fact  that  a 
judgment  has  been  obtained  against  the  manu- 
facturers who  did  the  original  wrong,  and  ,a8 
to  whether  those  people  who  have  bought  from 
them  are  to  be  treated  as  buying  from  licensees, 
I  wish  to  say  nothing,  becanse  the  question 
has  not  been  raised  here.  But  it  does  remain 
for  us  to  consider  as  to  what  is  the  measure 
ot  damages  in  the  case  of  a  user  of  the  kind 
that  we  have  here.  That  is  to  say,  we  have  got 
a  user  for  trade  purposes,  as  is  evidenced  dt 
the  admitted  fact  that  the  defendants  did  sell 
these  articles.  It  is  true  that  they  sold  them 
out  of  tiie  country,  but  they  sold  the  articles 
which  they  had  possessed  in  this  country.  Is 
the  court  in  such  a  case  to  assume  that  the 
measure  of  damages  necessarily  is  the  amount 
that  the  plaintiffs,  the  patent  owners,  ordinarily 
cha^rged  for  a  licence  to  vend  or  use  their 
invention  P  I  do  not  agree  with  the  proposition 
that  that  necessarily  is  the  measure  of  damages. 
It  undoubtedly  is  the  measure  of  damages  if  yon 
have  got  a  sale  within  the  area  covered  by  the 
patent.  But  whether  or  not  it  is  the  proper 
measure  of  damages  in  every  case  of  an  infringe- 
ment by  user  is  a  question  which,  if  I  had  to 
decide  it,  I  should  like  to  consider  farther, 
because  I  have  no  doubt  myself  that,  whatever  is 
the  measure  used,  what  has  to  be  measured  is  the 
actual  damage  sustained  by  the  plaintiffs  whose 
patent  has  been  infringed.  But  I  do  not  think 
that  it  is  open  to  us  to  consider  this  matter, 
because  at  the  time  of  the  trial  all  the  twenty- 
seven  articles  which  were  purchased  from  the 
manufacturers  who  were  the  infringers  were 
dealt  with  upon  the  same  basis.  No  cUstinction 
was  made  or  drawn  before  Stirling,  J.  between 
those  articles  which  had  been  sold  in  this  country 
and  those  which  had  been  sold  abroad.  In  my 
judgment,  if  you  have  got  a  user  of  the  nature 
which  has  be^  proved  here,  coupled  with  a  sale 
in  England,  the  measure  of  damages  applied  by 
Stirling,  J.  was  the  right  one ;  that  is  to  say,  the 
measure  of  the  ordinary  charge  by  the  patentees  for 
a  licence  for  such  a  vending  or  user.  In  regard  to 
what  my  Lord  has  said  about  the  amount  51.,  I 
entirely  agree  that  we  cannot  go  into  that  ques- 


tion.    It  is  a  question  eminentiy  for  the  learned 


judge  who  tried  the  case. 


Appeal  dUmissed. 


Solicitors  for  the  appellants,  Everett  and 
Hodgkinson,  agents  for  Parker  Woodward, 
Nottingham. 

Solicitors  for  the  respondents,  Norrit,  AUetu, 
and  Chapman. 


HIGH    COURT   OF   JUSTICE. 

CHANCERY  DIVISION. 
Tkunday,  Nov.  1. 
(Before  Jotcb,  J.) 
Thttbstan  v.  Nottinghau  Fbbhanbnt 
Benefit  Building  Society,  (a) 
Infant — Building  soeiely— Advances — PvrcJuue  cf 
land — Mortgage — One    transaetion — Validity — 
Infants'  Relief  Act  1874  (37  &  38  Viet.  e.  62). 
s.  1— Building  Societies  Act  1874  (37  &  38  Viei. 
e.  42),  ss.  13, 14,  21,  38. 
A  fnarried  looman,  who  was  an  infant  at  the  time, 
heeame  a  m,emher  of  a  building  society  and  ob- 
tained advances  from  them.     With  a  part  of  the 
money  so  advanced  and  other  moneys  she  pur- 
chased a  piece  of  laitd  and  mortgaged  it  to  the 
building  society.    The  balance  of  the  monefy  she 
expended  in  building  on  the  land.     While  ihe 
houses  were  in  course  of  erection,  the  buUding 
society  discovered  for  the  first  time  that   the 
married  woman  VHis  an  infant  at  the  time  she 
executed  the  m,ortgage      They  thereupon,  without 
any  default  on  her  part  in  paying  the  instal- 
ments of  principal   and  interest,  entered  into 
possession  of  the  mortgaged  property,  and  after 
completing  the  houses  let  them  and  collected  the 
rents.     The  m,arried  woman  after  attaining  her 
majority  brought  an  ax;tion  against  the  building 
society  alleging  that  the  mortgage  was  void  by 
reason  of  her  being  an  infant  at  the  time  she 
executed  it,  and  asking  that  it  might  be  delivered 
up  to  be  cancelled. 
HeUi,  that,  as  the  purchase  of  the  land  and  the 
mortgage  to  the   building  society   were  all  one 
transaction,  she  could  not  repudiate  one  part  of 
the  transaction  and  ajfirm  and  take  the  benefit 
of  the  rest,  and  that  the  building  society  was 
entitled  to  a  lien  for  the  amount  of  their  advances. 
As  to  whether  an  infant  can  enter  into  a  m.ort- 
gage  loith  a  building  society  and  be  bound  by 
the  provisions  of  the  mortgage  deed,  quEere. 
Eablt  in  June   1898   the   plaintiff,   a   married 
woman,  who  was  an  infant  at  the  time,  became  a 
member  of  the  defendant  society,  which  was  a 
building  society  incorporated  under  the  Building 
Societies  Act  1874,  and  applied  for  an  advance 
of    12002.  from    the    defendant   society    on    the 
defendant  society's  printed  forms. 

The  defendant  society  advanced  to  the  plaintiff 
during  the  months  of  July,  August,  and  September 
sums  amounting  in  all  to  the  sum  of  1070!.  With 
a  part  of  the  money  so  advanced  and  money  she 
had  borrowed  from  her  step-mother  she  purchased 
a  piece  of  land  which  was  duly  conreyed  to  her  in 
fee  simple  by  an  indenture  dated  the  2lBt  July 
1898.  Such  indenture  contained  covenants  by 
the  plaintiff,  and  was  executed  by  her. 

(a)  Baported  by  P.  S.  Oswald,  Kaq.,  Bwrl«(er.M-L««. 
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By  an  indentoTe  of  mortgagee  dated  the  22nd 
Jnly  1898,  and  made  between  the  plaintiff  of  the 
one  part  and  the  defendant  society  of  the  other 
part  and  executed  by  the  plaintiff,  after  reciting 
that  the  plaintiff  was  aeiaed  in  fee  simple  in  pos- 
session free  from  incumbrances  of  the  heredita- 
ments thereinafter  described,  and  that  she  was  a 
member  of  the  defendant  society  and  according 
to  the  rules  thereof  was  entitled  £o  raoeive  out  of 
the  funds  the  sum  of  12002.  in  respect  of  her 
twelve  shares,  and  that  for  the  purpose  of  securing 
the  several  payments  to  become  due  from  her  as 
a  member  of  the  defendant  society  she  had 
agreed  to  convey  such  hereditaments  in  considera- 
tion of  12002.  paid  to  her  by  the  defendant  societv, 
the  plaintiff,  aa  beneficial  owner,  conveyed  to  the 
defendant  society  in  fee  simple  the  aforesaid  land 
with  the  houses  uien  erected  or  in  course  of  erection 
thereon  subject  to  *  proviso  for  redemptidn 
thereof  If  the  plaintiff  shonld  duly  make  the 
several  subscriptions  and  payments  and  observe 
the  regulations  of  thS  defendant  society  which 
the  plaintiff  thereby  covenanted  to  do  accord- 
ingly, and  it  was  thereby  declared  that  the  monthly 
subscription  payable  in  respect  of  such  adjrance 
should  be  102.  4a. 

In  Oct.  1898  the  plaintiff  was  sued  by  her  step- 
mother for  the  moneys  advanced  br  her,  and  the 
plaintiff  pleaded  infancy  as  a  defence  to  such 
action. 

The  defendant  society  then  for  the  first  time 
(as  they  alleged)  became  aware  that  the  plaintiff 
was  an  infant  at  the  time  they  made  the  advances 
to  her,  and  immediately  entered  into  possession 
of  the  land  and  expended  the  further  sum  of 
2682.  in  completing  the  houses  upon  it.  When 
the  houses  were  completed  they  let  them  and 
collected  the  rents,  amounting  in  all  to  about  1102. 
per  annum. 

The  plaintiff  attained  the  age  of  twenty-one 
years  on  the  25th  March  1900,  and  gave  notice  to 
the  tenants  to  pay  their  rents  to  her,  but  they 
refused  to  do  so. 

On  the  7th  April  1900  the  plaintiff  commenced 
this  action  against  tbe  defendant  society  asking 
for  a  declaration  that  the  mortgage  deed  was 
void  and  not  binding  on  her,  and  that  she  was 
entitied  to  have  it  delivered  up  to  be  cancelled. 

The  defendant  rocietv  by  their  defence  alleged 
that  they  believed  the  plaintiff  to  be  of  full  age  at 
the  time  they  made  the  advances  to  her,  but  they 
did  not  allege  that  the  plaintiff  had  been  guilty  of 
any  fraud,  or  had  represented  that  she  was  of  full 
age. 

Ther  claimed  to  have  a  lien  or  charge  on  the 
land  for  the  moneys  advanced  by  them  to  the 
plaintiff. 

In  their  evidence  tbe  defendant  society  admitted 
there  had  been  no  default  in  paying  the  instal- 
ments of  principal  and  interest  due  on  the 
mortgage. 

Badeoek,  Q.O.  and  Edward  Ford  for  tbe  plain- 
tiff.— ^As  soon  as  we  prove  that  the  pluntiff  was  an 
infant  at  the  date  of  the  transactions  with  the 
defendant  society,  we  shift  the  onus  on  the  defen- 
dant society  to  prove  that  they  were  entitied  to 
go  into  possession  and  keep  the  deeds.  The 
(inestions  of  fact  are .-  (1)  Was  the  plaintiff  an 
infant ;  and  (2)  has  she  since  adopted  the  deed  ? 
At  common  law,  as  stated  by  Lord  Hardwicke  in 
3  Atkyns,  at  p.  712,  there  is  a  total  disability  in 

VoL  LTnCKm.,  2143*. 


an  infant,  so  that  by  no  manner  of  conveyance 
can  he  dispose  of  his  inheritance.  Tbe  defendant 
society  In  this  case  can  have  no  equity,  as  they 
do  not  allege  that  the  plaintiff  has  been  guilty  of 
any  fraud,  or  made  any  representation  that  she 
was  of  full  age  : 

8tikema\  v.  Dawson,  1  De  O.  ft  Sm.  90,  at  pp.  103 

and  108 ; 
Ex  parte  Jones,  45  L.  T.  Kep.  192  ;  18  Ch.  Div.  109, 

at  p.  120. 

By  sect.  1  of  tbe  Infants'  Belief  Act  1874,  all 
contracts  entered  into  by  infants  for  the  repay- 
ment of  money  are  absolutely  void.  If  the  mort- 
gage is  not  void  it  is  voidable,  and  the  plaintiff 
has  in  no  way  confirmed  it : 

Martin  v.  Oale,   X  L.  T.  Bap.  357;    4  Ch.  Div. 
428. 

They  also  referred  to 

Inman  v.  Jnman.L.  Bep.  15  Eq.  260 ; 
Clementi  v.  London  and  North-Wettem   Sait/umy 
Company,   70  L.  T.  Bep.  896;  (1894)  2  Q.  B. 
482; 
R»  Cooper,  47  L.  T.  Bep.  89 ;  20  Ch.  Div.  611 ; 
Manners  v.  Mew,  53  L.  T.  Bep.  84 ;   29  Ch.  Div. 

725  • 
Be  Ingham,  68  L.  T.  Bep.  152 ;  (1893)  1  Ch.  352. 

Hvghet,  Q.O.  and  G.  Broke  Freeman  for  the 
defendant  sode^. — This  is  an  attempt  to  take 
the  money  of  the  building  society  and  keep  it. 
The  conveyance  to  the  plaintiff  and  the  mortgage 
by  her  to  the  society  are  all  one  transaction. 
l^ere  is  no  case  in  which  an  infant  has  been 
allowed  to  a£Srm  one  part  of  a  transaction  and 
diaafiBrm  the  other.  By  sect.  38  of  the  Building 
Societies  Act  1874  an  infant  is  expressly  allowed 
to  be  admitted  a  member  of  a  building  society, 
and  by  sect.  21  the  rules  are  made  binding  on  the 
members.  By  rule  16  the  members  are  entitied 
to  borrow  on  mortgage.  A  mortgage,  therefore, 
under  the  Act  of  1874,  although  executed  by  an 
infant,  is  good.  In  Denniaon  v.  Jeffe  (74  L.  T. 
Rep.  270;  (1896)  1  Ch.  611)  North,  J.  decided 
that  an  infant  could  consent  to  the  dissolution  of 
a  society.  By  parity  of  reasoning  he  can  execute 
a  mortgage.  Although  the  mortgage  alone  was 
not  for  tbe  benefit  of  the  infant,  the  transaction 
taken  as  a  whole  was  for  her  benefit.  A  contract 
simply  for  the  repayment  of  money  by  an  infant 
is  void  under  sect.  1  of  the  Infants'  B«Iief  Act 
1874,  but  there  is  a  proviso  that  the  enactment 
shall  not  invalidate  any  contract  which  an  infant 
can  enter  into  by  any  existing  or  future  statute. 
We  say  that  the  infant  could  execute  the  mort- 
gage by  virtue  of  the  Building  Societies  Act 
1874. 

Badeoek,  Q.C.  in  reply. 

JoYCB,  J. — The  facts  of  this  case  when  once 
understood  are  simplicity  itself.  A  young  married 
woman,  who  was  an  infant  at  the  time,  applied  to 
a  building  society,  in  tbe  ordinary  way,  to  oecome 
a  member  of  that  society,  and  also  applied  for  an 
advance  to  be  made  to  her  in  order  to  enable  her 
to  make  a  purchase  of  some  land  for  building 
upon.  She  became  a  member  of  the  building 
society,  and  the  building  society  then  advanced 
the  money  for  the  purchase  of  the  property  which 
she  wished  to  buy,  and  afterwards  there  were 
further  advances  made  which  were  expended  in 
completing  the  buildings  upon  the  property.  It 
is  quite  tixie  that  the  transaction  was  carried  out 
by  deeds  which  are  dated  on  different  days — 
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n&mely,  the  21at  and  22nd  July  1898 — but  never- 
thelees  the  tranaaction  was  all  one.  Ever  since  I 
understood  the  facts  of  this  case  it  seemed  to  me 
that  the  case  was  capable  of  bein;;  decided,  and 
ought  to  be  decided,  on  the  short  and  simple  ground 
that  the  transaction  of  the  purchase  of  the  land, 
and  the  advance  of  the  money  was  all  one  trans- 
action, and  that  the  plaintiff  could  not  repudiate 
one  part  of  the  transaction  and  afi&rm  and  take 
the  benefit  of  the  rest.  This  action  is  an  action 
broueht  by  a  lady  who  has  not  paid  anythinf 
hersdf,  but  who  seeks  to  keep  the  property,  which 
has  been  purchased  and  paid  for  by  the  money  of 
thebnildins  society,  free  from  any  claim  or  lien 
on  behalf  m  the  buUding  society.  In  my  opinion 
that  is  a  claim  that  cannot  be  sustained.  That  is 
exactly  the  one  thing  she  is  not  entitled  to  do. 
That  being  so,  and  Mr.  Hughes  informing  me 
that  he  does  not  desire,  on  behalf  of  the  defen- 
dants, to  Enforce  the  covenant  for  payment,  I  hold 
that  the  ladv  cannot  retain  this  property.  I  hesi- 
tate to  decide  that  an  infant  can  enter  into  a 
mortgage  to  a  building  society  and  be  bound  by 
all  the  provisions  in  the  mortgage  deed.  It  is 
not  necessary  for  me  to  decide  that  question  in 
this  case ;  but  I  hold  that  a  lady  in  the  position 
of  this  lady  cannot  in  this  court,  or  in  any  other 
court  I  hope,  retain  the  property  which  has 
been  obtained  and  paid  for  in  the  way  I  have 
stated  without  recognising  the  lien  of  the  building 
society  on  the  property  for  the  amount  of  their 
advance.  No  more,  I  think,  need  be  said  about 
the  case.  The  result  of  that  is  that  this  action 
must  be  dismissed. 

Solicitors  for  the  plaintiff,  Beyfm  and  Beyfus. 
Solicitors  for  the  defendant  society,   Peacock 
and  Ooddard,  for  Bothera  and  Sons,  Nottingham. 


QUEEN'S  BENCH   DIVISION. 

Friday,  Oct.  26. 

(Before  Lawbancb  and  Ebnnedt,  JJ.) 

Janbb  and  anothbb  (on  behalf  or  the 
Eghah  Liohtino  Insfbctobs)  and  the 
EsHAM  FiBE  Bbioade  v.  Staines  Ubban 
Distbict  Council,  (o) 

Fire  brigade  of  urban  district — Superintendent — 
Incited  authority  to  call  in  other  fire  brigade — 
Remuneration — Toum  Police  Clautea  Act  1847 
(10  &  11  Viet.  0.  89),  «.  32— Public  Health  Aet 
1875  (38  *  39  Viet.  e.  65),  «.  171. 

The  tuperintendent  of  the  fire  brigade  of  an 
urban  district  has,  in  the  absence  of  express  regu- 
lations to  the  contrary,  an  implied  authority 
from  the  district  council  to  caU  in,  where  neces- 
sary for  the  proper  discharge  of  his  duties,  the 
services  of  another  fire  brigade,  and  the  fire 
brigade  so  called  in,  in  the  absence  of  evidence 
showing  that  the  services  were  rendered  gratui- 
tously, are  entitled  to  receive  from  the  district 
council  reasonable  remuneration  for  the  work  of 
the  members  and  for  the  use  of  the  fire  engine 
and  other  necessary  irnplem.ents. 

"  Purchase  or  provide  "Jvre  engines,  &c.,  in  sect.  32 
of  the  Town  Police  Clauses  Act  1847  enahle  an 
urban  district  counciZ  not  merely  to  buy,  but, 
where  necessity  arises,  to  hire  temporarily  fire 
engines,  &e. 

(0)  Beported  by  J.  AMDBliW  Stbahan,  Eaq.,  BftTriBter-»(-Law. 


This  was  an  appeal  from  a  judgment  of  the 
County  Court  held  at  Chertaey  dismissing  the 
action. 

The  appellants  were  two  of  the  nine  lighting; 
inspectors  for  Egham  appointed  under  the  Light- 
ing and  Watching  Act  1834  (3  &  4  Will.  4,  c.  90). 
who  sued  on  behalf  of  them  all  and  the  fira 
brigade  of  Egham.  The  inspectors  had  bought 
under  the  powers  given  by  sect.  44  of  the  said  Act 
a  fire  engine  for  use  in  the  rural  district  of 
Egham,  and  had  paid  an  annual  contribution  to 
the  rent  of  the  fire  station  and  for  the  expenses 
of  appliances  for  the  fire  brigade.  The  members 
of  the  fire  brigade  received  no  wages  from  the 
inspectors,  and  when  they  attended  fires  within 
the  Egham  district  no  charge  was  made  in  reepeot 
of  their  services.  When  attending  outside  tiie 
Egham  district  they  did,  as  a  role,  receive  pay- 
ment from  the  owners  of  the  property  endangered 
by  the  fire  or  from  the  fire  insurance  company 
which  were  insurers  thereof.  The  money  so  paid 
went  to  the  purchase  of  appliances  for  the 
brigade. 

'Oie  respondents  were  the  Urban  District 
Council  of  Staines.  They  maintained  out  of  the 
rates  a  fire  brimd&  The  chief  officer  of  this 
brigade  was  Gapt.  Denyer.  Capt.  Denyer 
had  no  express  authority  from  the  district 
oouncU  to  employ  extra  help  at  fires  or  to  call  in 
any  other  fire  brigade,  but  he  had  on  occasions 
employed  workmen  to  assist  at  the  suppres- 
sion of  fires  and  had  paid  them  at  the  rate  of 
sixpence  an  hour,  and  had  afterwards  sent  the 
bill  to  the  district  council,  which  had  invariably 
paid  it. 

On  the  23rd  Aug.  1899  a  considerable  fii-e  broke 
out  within  the  district  council's  area,  and  Capt. 
Denyer,  finding  his  brigade  not  sufficiently  strong 
to  deal  with  it  effectively,  telegraphed  to  the  fire 
bri^^e  of  Egham,  asking  them  to  come  to  his 
assistance.  The  Egham  fire  brigade  came  sjb 
requested,  and  assisted  in  dealing  with  the  fire. 

The  Egham  fire  brigade  afterwards  applied  to 
the  respondents  for  9l  13«.  hd.  as  remuneration 
for  their  services  on  this  occasion. 

The  respondents  refused  to  pay,  and  an  action 
was  brought  to  recover  this  amount  in  the  Coontjr 
Court. 

At  the  hearing  it  was  admitted  on  behalf  of  the 
respondents  that  if  the  appellants  were  entitled  to 
remuneration  the  amount  claimed  was  reasonable, 
but  they  contended  that  they  were  not  entitled  to 
remuneration  on  the  grounds  (1)  that  CaptL 
Denyer  had  no  authority,  express  or  implied, 
from  the  respondents  to  retain  the  services  of  the 
Egham  or  anv  other  fire  brigade ;  (2)  that  if  the 
respondents  had  give  him  such  authority,  their 
act  in  so  doing  was  ultra  vires  and  void  (Public 
Health  Act  1875,  s.  171,  and  Town  Police  Clauses 
Act  1847,  8.  32) ;  and  (3)  that  any  servioes  ren- 
dered by  the  Egham  fire  brigade  were  gratuitous. 
For  the  appellants  it  was  contended  that  Capt. 
Denyer  had  implied  authority  from  the  respon- 
dents to  retain  the  services  of  the  Egham  fire 
brigade,  as  shown  by  the  fact  that  he  was  allowed 
to -employ  workmen  to  assist  his  brigade  when, 
necessary.  This  authority  was  implied  from  the 
scope  of  his  employment,  and  there  was  nothing 
in  the  statutes  affecting  the  question  preventing 
the  respondents  from  giving  Capt.  Deayer  saw 
authority. 

The  learned  judge  found  for  the  respondentB. 
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Sect  171  of  the  PubUc  Health  A.ot  1875  (38  &  39 
Vict.  c.  55)  gives  every  urban  sanitaiT  authority 
the  powers  conferred  by  the  Towns  PoUce  Clauses 
Act  1847  (10  &  11  Vict.  c.  89)  with  respect  to 
fires. 
By  the  Town  Police  Clauses  Act  1847 :' 
Sect.  32.  The  oommisiioners  may  pnrohase  or  provide 
such  engineB  for  extmgaishing  fire  and  snoh  water  bnoketa, 
pipes,  and  other  appurtenancea  for  snoh  engines,  and 
saoh  fire  esoapea  and  other  implements  for  safety  or  nse 
in  oaae  of  fire,  and  may  pnrchase,  keep,  or  hire  snoh 
horses  for  drawing  such  engines  as  they  think  fit,  and 
may  bnild,  provide,  or  hire  places  for  keeping  snoh 
engines  with  their  appnrtenanoea,  and  may  employ  a 
proper  number  of  persons  to  act  as  firemen  and  may 
make  snoh  inles  for  their  regulation  as  they  think 
proper  and  give  snch  firemen  and  other  persons  snoh 
salaries  and  such  rewards  for  their  exertions  in  cases  of 
fire,  as  they  think  fit. 

Howland  Bobertt  for  the  appellants  — ^First,  as 
to  the  power  of  the  council  to  authorise  the  fire 
brigade  captain  to  retain  the  services  of  another 
fire  brigade,  1  submit  that  they  possess  this  under 
sect.  32  of  the  Towns  Police  Clauses  Act.  That 
gives  them  a  general  power  to  purchase  or  pro- 
vide the  necessary  implements,  &c.,  for  extinguish- 
ing fires.  The  respondents  in  the  court  oelow 
denied  their  power  chiefly  on  the  ground  that 
there  is  no  express  power  given  to  hire  fire 
engines  But  the  word  "provide"  is  perfectly 
general.  If  it  were  used  as  synonymous  with 
"  purchase  "  it  would  be  unnecessary.  Assuming, 
then,  that  they  had  the  power  to  authorise  their 
fire  brigade  captain  to  retain  the  services  of  other 
brigades  if  and  when  necessary,  1  submit  that 
they  must  here  be  taken  to  have  impliedlv  autho- 
rised him  to  employ  the  Egham  fire  brigade. 
They  had  on  previous  occasions  paid  men  whom 
he  had  retained  to  help  his  brif^e.  Moreover, 
the  employing  of  another  brigade  is  within  the 
scope  of  his  employment.  His  employment  is  for 
the  purpose  of  extinguishing  fires,  and  this  prima 
facie  gives  him  authority  to  do  such  things  as 
are  reasonably  necessary  to  dischai^  his  duty : 

Carter  v.  Thoimu,  69  L.  T.  Bep.  436 ;  (1893)  1  Q.  B. 

673; 
Besrd  v.  London  Oeneral  Omnibut  Company  (1900) 

2  Q.  B.  530. 

Ajs  to  the  third  point,  that  the  services  of  the 
Egham  fire  brigade  were  gratuitous,  the  evi- 
dence tendered  showed  that  such  services  were 
gratuitous  only  within  the  Egham  district.  The 
inen)ectors  under  the  Lighting  and  Watching  Act 
18^  provided  the  brigade  with  a  fire  engine,  and 
the  bngade  gave  their  services  without  rewai-d  to 
the  inspectors  ;  but  when  those  services  were  given 
outside  the  E^ham  district  they  were  paid  for 
in  mral  districts  where  there  was  no  public 
authority  responsible  for  the  extinguishment  of 
fires  either  oy  the  owner  of  the  property 
endangered  by  the  fire  or  the  insurance  company 
concerned  or  in  urban  districts  whera  there  is 
such  an  authority  by  such  authoritv — such  pay- 
ment going  towards  the  upkeep  of  the  engine 
and  implements. 

/.  8t.  L.  Leslie  for  the  respondents. — ^I  submit 
that  this  was  a  hiring  of  the  Egham  fire  engine, 
and  that  buch  a  hiring  was  ultra  vires  the  Staines 
District  CounoiL  This  depends  on  sect.  32  of  the 
Towns  FoUoe  Clauses  Act.  That  section  em- 
powers  them   to   "  pnrchase   or  provide "    fire 


engines  and  other  implements  for  use  in  case  of 
fire,  and  to  "  purchase,  keep,  or  hire  "  horses  for 
them,  and  to  "  build,  provide,  or  hire  "  places  for 
keeping  them.  Obviously  the  Legislature  intended 
something  by  giving  express  power  to  hire  horses 
and  places  for  their  engine,  but  if  "hire"  is 
included  within  "provide"  they  did  not.  I 
submit,  therefore,  that  "to  hire"  is  not  "to 
provide  "  within  sect.  32,  and  that  the  Legislature 
intended  that  urban  councils  should,  as  far  as 
engines  are  concerned,  make  proper  prorision 
beforehand  for  the  extinguishment  of  fires,  while 
it  permitted  them  to  hire  horses,  &c.,  if  the  emer- 
gency or  convenience  requii'ed.  Even  if  the 
council  had  power  to  employ  the  Egham  brigade, 
there  is  no  evidence  here  to  show  that  they  autho- 
rised expressly  or  impliedly  the  captain  of  their 
own  brigade  to  enter  into  a  contract  employing  it. 
Such  a  contract  was  not  within  the  scope  of  his 
employment.  His  employment  or  authority  was 
to  work  his  own  engines,  and  for  this  purpose  he 
could  no  doubt  employ  where  necessary  extra 
men.  But  this  did  not  confer  on  him  power  to 
employ  on  their  behalf  another  brigade.  This  is 
outside  the  case  of  Carter  v.  Thomas  (sup.),  and 
Beard  v.  London  General  Omnibtu  ConMtany  (sap.) 
is  in  my  favour  as  far  as  it  goes.  Lastly,  any 
services  rendered  by  the  Egham  brigade  were 
gratuitous.  The  brigade  is  a  volunteer  brigade 
giving  its  services  gratuitously,  and  the  custom  is 
that  each  district  shall  help  the  neighbouring 
districts  when  necessary  in  return  tor  similar 
help  from  them.  [[Kennkdt,  J. — ^The  evidence 
does  not  support  this  view.] 

SbtoZand  Jackson  was  not  heard  in  reply. 

Lawbance,  J. — It  seems  to  me  that  there  was 
implied  authority  in  the  superintendent  to  send 
for  the  Egham  brigade  to  help  his  own  brigade  in 
putting  out  the  fire.  The  &re  was  admittedly  a 
large  one.  The  superintendent  found  that  his 
own  brigade  was  only  strong  enough  to  deal  with 
the  fire  on  two  points.  There  was  a  third  point 
which  it  was  necessary  to  deal  with,  and  help 
there  was  needed.  He  telegraphed  to  Egham  to 
call  in  the  Egham  bris^e.  I  think  it  was  his 
plain  duty  to  do  so.  The  question  then  arises. 
Are  the  services  rendered  by  the  Egham  brigade 
at  his  request  to  be  paid  for?  That  depends 
upon  whether  he  had  implied  authority  from  his 
coimcil  to  call  them  in.  If  ever  there  was  a  case 
where  such  authority  should  be  implied  it  was 
here,  and  I  have  no  doubt  that  the  council  having 
availed  themselves  through  their  officer  of  these 
services  should  pay  for  them.  Evidence  was 
given  that  when  the  brigade  gave  its  serrices 
outside  the  Egham  district,  if  tiie  district  was  a 
rural  one,  the  owner  paid.  In  such  a  district 
there  is  no  local  authority  responsible  for  the 
extinction  of  fires,  and  accordingly  no  local  autho- 
rity from  whom  remuneration  for  the  services 
rendered  could  be  recovered.  The  owner  who 
calls  them  in  is  solely  liable.  Staines,  however, 
is  an  urban  authority,  and  so  the  local  autho- 
rity is  responsible  for  the  extinction  of  fires  ;  the 
defendants  have  a  duty  imposed  upon  them  to 
provide  fire  endues  and  other  things  for  use  in 
case  of  fire.  Here  in  carrying  out  their  respon- 
sibilities their  officer  very  properly  called  in  the 
services  of  the  Egham  brigade,  and  they  are 
entitled  to  be  paid  for  the  services  rendered.  I 
pay  no  attention  to  the  precise  wording  of  the 
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Towns  Police  Clauaea  Act ;  there  ia  nothing  in  it 
that  I  can  aee  to  prevent  the  defendantis  paying 
where  neceaaarjr  for  help  to  carry  oat  their  plain 
duty  which  they  have  taken  on  them  as  an  urban 
authority. 

Kennedy,  J. — I  am  of  the  same  opinion.    It 
seems  to  me  a  very  plain  case  on  the  facts  and 
documents  placed  before  us.    The  plaintiffs'  claim 
is  for  work  and  labour  done  and  for  the  hire  of 
the  fire  engine  and  other  implements  for  the  ex- 
tinguishing of  a  fire  in  the  defendants'  district 
and  supplied  by  them  on  the  written  application 
of  the  proper    authority  in   regard  to  fires  in 
Stainea.    There  are  several  grounds  of  defence 
set  up.     One  is  that  the  aervicea  were  gratuitous. 
The  proper  rule  where  services  have  keen  rendered 
by  one  person  at  the  request  of  another  is  that,  in 
the  absence  of  evidence  to  the  contrary,  such  ser- 
vices are  to  be  paid  for.    There  was  no  evidence 
to  the  contrary  in  this  case.    It  was  said  that 
there  was  a  custom  that  such  services  should  be 
mutual  and  gratuitous  between  adjoining  districts, 
but  the  evidence  given  went  to  show  that  where 
the  plaintiffs  rendered  services  outside  their  own 
district  thev  expected  to  be  and  were  in  fact  paid 
for  them.   The  second  defence  is  that  the  superin- 
tendent  had  no  authority  from  the  defendants 
to  call  in  these  services.    I  admit  there  was  no 
express  authority,  but  it  was  the  superintendent's 
duty  to  do  all  that  was  reasonably  necessary  to 
put  out  the  fire.      In    such   circumstances  the 
extent  of  his  authority  must  be  measured  by  the 
urgency  of  the  occasion,  and  I  am  therefore  of 
opinion  that,  in   the  absence  of    limitation  by 
express  rules,  he  had  implied  authority  to  do  as  he 
did.    I  do  not  agree  with  the  argument  that  this 
hiring  on  an  emergency  of  fire  engines  and  imple- 
ments is  not  wit£in  the  words  of  the  statute. 
"  Purchase  or  provide,"  while  no  doubt  prima  fctde 
implying    previous    preparation    or     a    looking 
forward  for  the  contingency  of  fire,  cover,  in  my 
opinion,  the  temporary  hire  of  engines  and  impla- 
ments  on  necessary  occasions.    The  words  of  the 
statute  apply  not  merely  to  engines,  but  to  pipes, 
buckets,  and  other  implements.    If  the  construc- 
tion contended  for  were  adopted,  then,  in  case 
through  an  oversight  there  was  a  shortage  of 
buckets  at  a  fii-e,  the  superintendent  would  have 
to  wait  till  they  were  sent  for  to  the  station  and 
could  not  hire  them  for  the  hour  or  so  he  might 
want  them.    I  think  the  plaintiffs  are  entitled  to 
fair  and  reasonable  ramuneration,  and  therefore 
that  the  appeal  should  be  allowed. 

Appeal  allowed. 

Solicitors  for  the  appellants,  Wood  and  Co.,  for 
A.  Dallas  Brett,  Egham. 

Solicitors  for  the  respondents,  Home,  EngaU, 
and  Freeman,  Stainea. 


Oct.  26  and  Nov.  6. 
(Before  Lawbancs  and  Kennedy,  JJ.) 
Camesoit  (app.J  V.  WiaoiNS  (reap.),  (a) 
Merchandise  marks — False   trade  description  — 
Letters    inserted  in    invoice  of   goods — Verbal 
representation  as  to  their  meaning — Merchandise 
Marks  Act  1887  (50  *  51  Viet.  c.  28),  ».  3. 
When  on  the  sale  of  goods  there  is  a  figure,  word, 
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or  mark  applied  to  them  which  is  devoid  of  or 
ambiguous  in  meaning,  to  constitute  thai  figwe, 
word,  or  mark  a  trade  description  of  the  goods 
within  sect.  3  of  the  Merchandise  Marks  Act 
1887  t(  is  not  necessary  to  show  that  by  the 
custom  of  the  trade  it  indicates  a  trade  descrip- 
tion, if  tt  can  be  shovm  that  at  the  sale  it  was 
inserted  by  the  seller  for  the  express  purpose  of 
indicating  a  trade  description  within  sect.  3. 

This  was  an  appeal  against  a  decision  given  by 
the  Blackpool  justices  under  the  Merchandise 
Marks  Act  1887.  The  respondent  was  summoned 
for  unlawfully  selling  to  the  appellant  a  leg  of 
mutton  as  to  which  a  false  trade  deaoription — 
namely,  "New  Zealand  mutton"  —  was  applied 
contruy  to  the  provisions  of  that  Act.  The 
jnsticea  dismissed  the  summons  without  requiring 
the  respondent  to  call  evidence. 

The  faots  as  proved  by  the  prosecution  were  as 
follows  :— 

On  the  16th  March  1900  the  appellant  saw  the 
respondent  at  his  (respondent's)  shop  at  Black- 
pool, and  produced  to  him  a  handbilL  This 
handbill  was  headed,  "  Canterbury  Meat  Storee," 
and  the  material  parts  of  it  were : 

Wiggins  and  Co.  beg  to  inform  the  inhalntsnts  of 
North  Shore  Had  diitriot  that  they  are  nlling  their  bast 
ohilled  beef  and  pork  and  Canterbory  (New  Zealand) 
matton  and  lamb  of  the  very  beat  qualities  at  the 
following  low  prices  .  .  .  legs  of  mutton  5d.  and 
S^d.  pet  lb.  .  .  .  Try  oar  Canterbury  (New  Zealand) 
Iamb :  Legs,  S^d.  per  lb. 

Several  exactly  similar  handbills  ware  in  the  shop 
of  the  respondent. 

The  appellant  said  to  the  respondent,  producing 
and  showing  him  the  handbill  at  the  same  time  .- 
"  I  undersUnd  you  are  selling  New  Zealand 
mutton.  I  am  desirous  of  procuring  a  leg  of 
mutton.  My  wife  objects  to  Biver  Plate  meat, 
and  I  want  New  Zealand  mutton.  Do  you  supply 
it  ?  "  To  this  the  respondent  answered :  "  I  do." 
Appellant  then  said :  "  Have  you  got  a  fresh  leg 
you  can  supply  me  with— one  that  will  keep  for 
the  end  of  the  week  P  "  The  respondent  replied : 
"  I  have  one  in  this  morning :  it  is  perfectly 
fresh." 

Upon  the  request  of  the  appellant  the  respon- 
dent produced  to  him  a  leg  of  matton  and 
weighed  it.  It  was  71b.  The  appellant  then 
said  to  the  respondent :  "  Please  give  me  an 
invoice  tor  it."  The  respondeat  handed  to  the 
appellant  an  invoice,  of  which  a  copy  is  as  follows, 
save  that  the  letters  "  N.M."  were  not  then  written 
thereon :  "  71b.  leg  of  mutton  at  &id." 

The  appellant  then  said  to  the  respondent: 
"  You  have  charged  me  S^d.,  1  see "  (at  the 
same  time  pointing  to  the  handbill) ;  "  you  have 
two  charges,  5d.  and  Sid"  The  respondent 
replied :  ''^Sometimes  at  the  end  of  the  week  I 
have  Biver  Plate  meat  in ;  I  charge  bd.  for  it,  and 
5^.  for  New  Zealand  legs."  The  appellant  then 
said  to  the  respondent :  "  Then  I  understand  this 
is  New  Zealand  mutton  P  "  To  this  the  respondent 
replied :  "  Yes."  The  appellant  then  said  to  the 
respondent :  "  Do  you  mind  marking  in  the  invoice 
that  thia  is  New  Zealand  meat,  so  that  I  can 
show  my  wife  that  I  have  bought  New  Zealand 
mutton  at  b^d.,  and  that  I  have  not  been  aupplied 
with  &d.  meat  at  the  higher  price  P"  The  re- 
spondent then,  with  the  intent,  aa  the  justices 
found,  to  warrant  to  the  appellant  that  the  mutton 
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was  New  Zealand  mutton,  wrote  npon  snch  invoice 
the  letters  "N.M;' 

No  evidence  was  offered  on  behalf  of  the  appel- 
lant that  the  letters  "  N.M."  had  any  partibnlar 
indication  in  the  meat  trade. 

The  justices  found  as  a  fact  that  the  mutton 
sold  h^  the  respondent  to  the  appellant  was  not 
New  Zealand  mutton. 

At  the  hearing  before  the  justices  it  was  con- 
tended on  behalf  of  the  appellant  that  the  giving 
of  the  invoice  by  the  respondent  to  the  appellant 
with  the  letters  "N.M."  written  by  him  thereon 
with  the  intention  of  the  conversation  and  the 
prodaciion  of  the  handbill  at  the  time  of  sale 
by  the  respondent  with  the  circumstances 
above  set  forth  and  the  references  thereunto 
made  constituted  an  application  of  a  false  trade 
description  to  the  mutton  within  the  meaning 
of  the  Merchandise  Marks  Act,  and  that  the 
mutton  was  sold  with  such  description. 

For  the  respondent  it  was  contended  (1)  that 
an  oral  stabraient  did  not  constitute  a  false 
description  within  the  meaning  of  the  Merchandise 
Marks  Act;  (2)  that,  the  letters  "N.M."  being 
put  on  the  invoice  at  the  request  of  the  appellant 
liimself,  no  fraud  was  intended  or  committed  by 
the  respondent  in  putting  them  in,  and  that 
therefore  no  offence  was  committed ;  (3)  that  the 
said  letters  did  not  constitute  a  trade  description 
within  the  meaning  of  the  Merchandise  Marks 
Act  by  reason  of  its  not  being  established  that 
aocormng  to  the  custom  of  the  trade  they  were 
commonly  taken  to  be  on  indication  of  the  place 
or  country  in  which  the  mutton  was  produced ;  and 
that  the  facts  before  stated  did  not  establish  that 
the  trade  description  "  New  Zealand "  in  the 
handbill  was  applied  by  the  respondent  to  the 
said  mutton  within  the  meaning  of  the  Act. 

The  justices  were  of  opinion  that  the  letters 
"  N.M.''  on  the  invoice  did  not  constitute  a  trade 
description  within  the  meaning  of  the  Act  by 
reason  that,  although  they  were  written  thereupon 
by  the  respondent  with  the  intent  to  warrant 
to  app«llant  that  the  mutton  which  was  sold  to 
him  and  to  which  the  invoice  referred  was  New 
2Sealand  mutton,  it  was  not  established  that 
according  to  the  custom  of  the  trade  such  letters 
were  commonly  taken  to  be  an  indication  of  the 
place  or  country  in  which  the  mutton  was  pro- 
duced; and,  secondly,  that  the  facts  above 
found  did  not  as  a  matter  of  law  amount  to  the 
application  of  a  false  trade  description  "  New 
Zealand  mutton  "  in  the  handbill  to  the  mutton 
80  sold  by  the  respondent  within  the  meaning  of 
the  Act. 

The  questions  submitted  for  the  decision  of  the 
court  were :  (1)  Do  the  letters  "  N.M."  in  the 
invoice  constitute  a  false  trade  description  P 
(2)  Do  the  facts  constitute  the  application  of  a 
false  trade  description  P  (3)  Do  they  conatitute 
the  application  by  the  respondent  of  a  false  trade 
description  within  the  meaning  of  the  Act  P 

By  the  Merchandise  Marks  Act  1887  (50  &  51 
"Vict  c  28): 

Sect.  3.  The  exprsHion  "trade  dMoription"  means 
■oy  description,  statement,  or  other  indication,  direct 
or  indirect  .  .  .  (b)  as  to  the  place  or  country  in 
which  any  goods  were  made  or  produced  .  .  .  and 
the  Qse  of  any  figure,  word,  or  mark  which  according  to 
the  cnatom  of  the  trade  is  commonly  taken  to  be  an 
indiaation   of   any   of    the   above   mattan    shall    be 


deemed  to  be  a  trade  description  within  the  meaning 
of  this  Act. 

Horace  Avory  for  the  appellant — The  justices 
have  been  misled  by  the  latter  part  of  sect.  3. 
Thev  have  assumed  that  it  is  a  qualification  of  the 
whole  preceding  parts.    This  is  a  mistake ;  it  is 
merely  an  addition  to  them.    The  chief  enactment 
is  the  general  one  that  "  the  expression  '  trade 
description '  means  any  description,  statement,  or 
other  indication,  direct  or  indirect."    Then  fol- 
lows the  addition  that  the  nan  of  a  figure,  word, 
or   mark  under   certain  circumstances  shall  be 
deemed  a  trade  description  for  the  purposes  of  the 
Act    In  this  case  the  letters  "  N.M."  are  an  indi- 
cation— ^indirect  perhaps — that  the  mutton  was 
New  Zealand  mutton.    The  evidence  shows  that 
that  was  the  precise  meaning  that  was  intended 
to  be  indicated  by  them.      [Kknnkdt,    J. — It 
seems  to  me  a  difBculty  may  arise  in  that  you  are 
really  making  the  case  extend  to  other  cases  in 
which  something  which  is  intelligible  as  a  trade 
description  is  to  be  implied  by  some  evidence  of 
oral  statements  made  at  the  time.    That  is  the 
very  thing,  or  one  of  the  very  things,  intended  to 
be  obviated — i.e.,  questions  as  to  disputed  evidence 
regarding  what  took  place  at  the  sale.    If  you  have 
got  an  intelligible  written  description  applied  to  the 
thing  sold — such,  for  instance,  as  "  New  Zealand 
Mutton  " — you  want  no  more.     But  if  the  so- 
called  description  is  simply  a  mark  or  word  unin- 
telligible in  itself,  then  the  only  way  in  which  it 
may  be  interpreted  is  by  evidence  that  by  the 
custom  of  the  trade  it  means  a  certain  kind  of 
article.    This  Act  was  not  intended  to  cover  all 
cases  of  selling  goods  nnder  false  characters.    It 
was  intended  merely  to  apply  to  a  certain  class  of 
such  frauds — where  a  written  description  or  mark 
by  trade  custom  indicating  a  'iescription  is  ap- 
plied to  the  goods.]    Is  not  your  Lordship  over- 
looking the  words  "  indication  direct  or  indirect"? 
Putting  an  intelligible  description  on  the  goods 
would  of    course   be    a  direct   indication.      My 
contention  is  that  putting  a  word  or  mark  on 
them  in  any  particular  case  and  explaining  to  the 
buyer  that  it  means   that  the    goods  are  of  a 
certain  description  is  an  indirect  indication  that 
they  are  of  this  description.    That,  I  think,  is  the 
principle  of  Coppen  v.  Moore  (78  L.  T.  Bep.  520 ; 
(1898)  2   Q.  B.  300).      There  the    seller,   at  the 
purehaser's  request,  put  into  the  invoice  of  the 

foods  the  word  "  Scotch."  The  goods  were  a 
am,  and  the  ham  was  sold  as  a  Scotch  ham. 
Conld  it  have  made  any  difference  if,  instead  of 
putting  "  Scotch,"  he  had  put  "  So."  P  I  contend 
that,  provided  there  is  any  word  or  mark  put 
npon  the  goods  and  it  is  put  upon  them  with 
'the  intention  of  indicating  their  character,  then 
that  amounts  to  an  indirect  indication  within  the 
Act  of  their  character.  [Lawbance,  J. — Suppose 
in  this  case  "  Australian  had  been  put  on  the  in- 
voice, the  mutton  being  in  fact  Australian,  and  the 
seller  had  explained  that  "  Australian  "  meant  that 
it  really  was  New  Zealand,  how  would  your  argu- 
ment stand  P]  That  is  a  more  difScult  case,  out 
I  would  not  besitate  to  contend  that  under  snch 
circumstances  the  word  "Australian"  constituted 
a  false  trade  description  of  the  mutton. 
[Kbnnedt,  J. — This  may  be  said  in  favour  of 
your  argument,  that  the  last  words  of  the  section 
may  mean  this,  that  where  a  word  or  mark  is 
upon  the  thing  sold,  oooe  yon  show  that  by  the 
custom  of  trade  it  means  a  certain  thing,  then  it  is 
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without  more  to  be  "  deemed  a  trade  description," 
bat  if  it  does  not  by  the  custom  of  the  trade 
mean  a  certain  thing,  then  yon  must  give  express 
evidence  of  what  it  actually  was  intended  to  mean 
in  this  particular  case.]  That  is  my  contention. 
If  there  had  been  no  conversation  here,  then  we 
should  have  had  to  produce  evidence  that  "  N  M." 
by  the  custom  of  the  trade  means  New  Zealand 
mutton,  and  if  we  could  not  do  so  we  must  have 
failed.  But  we  are  not  therefore  precluded  from 
proving  that  "  N.M.,"  whether  it  uas  or  has  not 
a  meaning  by  the  custom  of  the  trade,  was  in  this 
case  expressly  inserted  for  the  purpose  of  indi- 
cating that  the  mutton  was  New  Zealand  mutton. 
[Kennedy,  J. — Waa  the  "N.M."  inserted  in 
the  invoice  after  the  money  had  been  paid?] 
There  is  no  statement  in  the  case  to  that  efEeciC 
and  I  think,  seeing  that  the  term  used  is  invoice, 
not  receipt,  the  fair  inference  is  that  it  was  not, 
and  I  am  instructed  that  in  fact  it  was  not  paid 
before  the  invoice  was  finely  handed  to  the 
appellant.  [Kknnbdt,  J. — ^Wnat  I  am  trying  to 
put  to  you  is  a  possible  distinction  between  this 
case  of  Coppen  v.  Moore  imp.)  and  your  case. 
In  that  case  no  money  had  passed.  The  trans- 
action was  still  inchoate.  The  judge  in  fact  says 
that  the  ground  on  which  he  finds  is  that  the  sale 
was  not  complete  when  the  representation  that 
the  ham  was  Scotch  was  made.  If  in  your  case 
the  sale  was  complete  before  the  description  was 
inserted  in  the  invoice  then  there  could  be  no  sale 
under  a  false  trade  description  within  the  Act.] 
The  facts  in  Coppen  v.  Moore  {sup.)  seem  to  me 
to  be  identical  with  those  in  this  case,  and  in 
fact  the  money  here  was  not  paid.  [Kennedy,  J. 
— I  do  not  think  the  point  arises.  The  magistrates 
do  not  say  that  the  respondent  contended  that 
the  sale  was  complete  before  the  invoice  was 
altered,  and  there  is  no  finding  that  it  was.]  Then 
the  whole  point  is  that  the  seuer  puts  "  N.M."  on 
the  goods,  and  says  that  means  "  New  Zealand 
mutton."  Surely,  then,  "  N.M."  is  on  indirect 
indication  of  their  place  of  origia.  [Kennedy,  J. 
—It  really  comes  to  this  :  The  indication  of  the 
letters  written  is  susceptible  of  another  meaning  ; 
but  it  becomes  indicative  of  a  particular  meaning 
by  reason  of  the  words  spoken?]    Precisely. 

The  respondent  did  not  appear. 

Cwr,  adv.  vuU. 

Nov.  3.— Lawrancb,  J. — This  is  a  case  stated 
by  the  justices  of  the  borough  of  Blackpool,  and 
raises  a  question  under  the  Merchandise  Marks 
Act  1887  under  the  following  circumstances : 
[His  Lordship  stated  the  facts.]  The  question  is 
whether  what  the  defendant  did!  and  said  amounts 
to  a  description  under  the  Merchandise  Marks  Act. 
Now,  the  definition  of  a  trade  mark  in  the  Mer- 
chandise Marks  Act  is  contained  in  sect.  3.  The 
expression  "  trade  mark  "  means  a  trade  mark 
registered,  and  so  forth.  The  expression  "  trade 
description  "  means  any  description,  statement,  or 
other  indication,  direct  or  indirect,  of  the  number, 
weight,  &c.,  of  goods,  the  place  or  country  in 
which  the  goods  were  produced,  the  manufacture 
and  material,  and  the  use  of  any  figure,  word,  or 
mark  which  according  to' the  custom  of  the  trade 
is  commonly  taken  to  be  an  indication  of  any  of 
the  above  matters  within  the  meaning  of  the  Act. 
Now,  the  question  in  this  case  discussed  before  the 
magistrates  was  aa  to  whether  putting  the  letters 
"  NJU."  on  the  invoice  came  under  the  enactinent 


which  I  have  already  read,  or  whether  if  he  pnt  a 
"  figure,  word,  or  mark  "  it  was  necessary  to  show 
that  it  was  a  mark  which  according  to  the  onstom 
of  the  trade  was  "  commonly  taken  to  be  an  indi- 
cation of  any  of  the  above  meanings."  What  was 
done  undoubtedly  was — there  is  no  qneetion  what- 
ever as  to  that — a  fraud  practised  upon  the 
purchaser.  It  is  found  as  a  fact  that  the  mutton 
sold  was  not  New  Zealand  mutton.  The  respon- 
dent put  "N.M."  on  the  invoice,  which  the 
magistrate  found  (and  most  properly  found)  to  be 
an  indication  by  him  that  the  mutton  was  sold 
as  New  Zealand  mutton.  Now,  counsel  for  the 
appellant  cited  to  us  the  case  of  Coppen  v. 
Moore  (sup.),  in  which  practically  the  very  same 
point  arose.  I  think  the  pi-ovisions  of  sect.  2  (2) 
of  the  Meixshandise  Marks  Act,  which  makes  it 
an  offence  to  sell  goods  to  which  a  false  trade 
description  is  apphed,  do  not  apply  where  the 
description  is  entirely  oral.  There  can  be  no 
doubt  here  that  if  this  had  been  only  a  represen- 
tation orally  that  this  was  New  Zealand  mutton, 
whereas  it  was  not,  there  would  be  no  offence 
under  the  Act.  In  this  case  of  Coppen  v.  Moore 
(sup.)  the  respondent  asked  the  salesman  in  the 
appellant's  shop  for  a  small  English  ham.  The 
salesman  pointed  to  some  American  hams 
on  the  shelf  and  said :  "  Those  are  Scotch 
hams."  The  respondent  then  chose  one,  and  the 
invoice,  which  did  not  contain  the  word  "  Scotch," 
was  handed  to  respondent  by  another  assistant. 
The  respondent  told  the  assistant  to  put  the  word 
"  Scotch "  in  the  invoice  as  he  had  bought  the 
ham  as  such.  The  assistant  did  so,  and  handed 
the  invoice  to  respondent,  who  then  paid  the 
account.  It  was  held  that  the  description  in  the 
invoice  was  a  false  trade  description  sufficient  to 
satisfy  the  statute.  I  do  not  think  that  it  is 
necessary  I  should  read  the  judgment.  That  was 
what  was  held.  Putting  in  the  word  "  Scotch  " 
after  the  representation  which  had  been  made  as 
to  the  bargain,  seems  to  me  precisely  on  all  fours 
with  the  present  case.  Here  the  respondent  is 
asked  to  put  in  something  to  show  that  the  goods 
sold  are  New  Zealand  mutton.  He  put  in  the  letters 
"N.M."  The  justices  have  found  that  these  were 
intended  to  mean  New  Zealand  mutton.  The 
case  thus  seems  to  me  to  he  on  all  foors,  in 
principle  at  all  events,  with  Coppen  v.  Moore  (sup.), 
and  in  my  judgment  the  magistrates  were  wrong 
to  dismiss  the  summons  on  the  ground  that 
"  although  the  words  were  written  thereon  by  the 
respondent  with  the  intent  to  indicate  to  the 
appellant  that  the  mutton  sold  to  him,  to  which 
the  invoice  referred,  was  New  Zealand  mutton,  it 
was  not  established  according  to  the  custom  of 
the  trade  that  such  letters  were  commonly  taken 
to  be  an  indication  of  the  place  or  country  in 
which  the  mutton  was  produced ;  and,  secondly, 
that  the  facts  above  found  do  not  as  matter  of 
law  amount  to  the  application  of  a  false  trade 
description,"  &c., "  witnin  the  meaning  of  the  said 
Merchandise  Marks  Act."  Now,  this  is  the 
mistake  the  magistrates  seem  to  have  made: 
B«ferring  once  moi-e  to  sect.  3,  thev  seem  to  put 
it  that  aHl  matters  contained  in  tne  clauses  of 
that  section  marked  (a),  (b),  (c),  (d),  and  (e)  muse 
be  subject  to  "  putting  a  figure,  word,  or  mark 
.  .  .  according  to  the  custom  of  the  trade."  It  is 
obvious  what  that  applies  to,  I  think.  That  is  this: 
If  in  this  case  the  mntton  had  been  sold  aimplT 
with   "N.M."  upon   it,   if    the   purchaser   had 
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taken  it  away,  bronght  it  back,  and  was  told  then 
that  it  was  well  known  in  the  trade  to  indicate 
that  it  was  New  Zealand  mutton,  then,  if  it  was 
well  known  in  the  trade  that  these  letters  meant 
New  Zealand  mutton,  there  can  be  no  doubt  that 
would  have  been  an  offence  against  the  statute. 
But  that  is  not  the  ease  here.  This  is  a  case 
which  comes  under  the  principle  of  Coppen  t. 
Moore  (mp.),  where  the  words  are  added  for 
the  very  purpose  of  showing  that  the  mutton 
was  New  Zealand  mutton.  Therefore  the  ques- 
tion relating  to  the  latter  part  of  the  section, 
as  to  whether  the  word  or  mark  is  "according 
to  the  custom  of  the  trade  to  be  an  indica- 
tion in  the  above  matters,"  seems  to  me  to  be 
entirely  irrelevant.  That  is  the  mistake  the 
magisbutes  seem  to  me  to  have  made.  There  is 
only  cme  other  observation  I  should  make  in 
respect  to  the  case.  I  find  the  magistrates  in 
the  first  paragraph  of  the  case  say  the  case  was 
"heard  and  determined  by  us  the  said  parties 
respectively  being  then  present,  and  upon  such 
hearing  we  dismissed  the  said  information  with- 
out requiring  the  respondent  to  call  any  evi- 
dence." That  being  so,  it  seems  to  me  that  we 
cannot  say  they  ought  to  find  the  respondent 
guilty  without  hearing  the  case  which  he  had  pre- 
pared. Therefore  the  matter  must  go  back  to  the 
magistrates  with  the  iotimation  that,  if  the  facts 
remain  as  found  by  the  justices,  then  in  our 
judgment  there  ought  to  be  n  conviction  of 
course  subject  to  any  alteration  which  may  be 
made  in  the  case  on  the  evidence  given  on  behalf 
of  the  respondent. 

Kennedy,  J. — I  entirely  concur  in  the  judg- 
ment, and  have  nothing  to  add  to  it. 

Solicitors  for  the  appellant,  MaekreU,  Maton, 
OodUe,  and  Quiney,  for  Butcher  and  Barrow, 
Bury. 

Respondent  did  not  appear. 


Nov.  12  and  13. 

(Before   Loid  Alvbbstonb,   C.J.    and 
Kbnnbdt,  J.) 

Phillips  and  others  v.  Alhahbra  Palace 
Company,  (a) 

Contract — Pergonal  service — Death  of  a  partner 
in  the  contracting  firm — Discharge. 

The  plaintiffs,  who  were  music-hall  artists,  entered 
into  a  contract  with  the  defendant  company  to 
perform  at  their  music-hall.  The  company  in 
fact  was  a  partnership  of  three  persons,  though 
the  plaintiff's  were  unaware  of  this,  and  before 
the  date  at  which  the  performance  was  to  take 
place  one  of  the  partners  died. 

Held,  that  this  did  not  discharge  the  defendants 
from  their  liability  under  the  contract,  as  the 
obligation  did  not  depend  upon  the  personal 
conduct  of  the  deceased  person. 

Where  a  contract  is  made  by  partners,  if  it  is  one 
that  has  no  relation  to  the  personal  action  of  the 
deceased,  it  is  binding  notvoithstanding  the 
death. 

The  contract  contained  a  clatise  :  "  In  the  event  of 
any  unforeseen  calamity  by  which  the  business 
may  be  suspended  or  stopped,  all  engagements 
wiU  terminate  immediately." 

(•)  BepofMd  bjr  W.  PK  B.  BiBBEBT,  Esq.,  B«nister-«t-Law. 


Held,  that  the  mortgagee  of  the  musie-haU  taking 

possession  and  selling  was  not  an  "  unforeseen 

calamity  "  vrithin  the  above  clause. 
This  was  an  appeal  from  a  decision  of  his  Honour 
Judge  Raikes    sitting  at  the  County  Court  of 
Kingston-  upon-  Hull. 

The  action  was  brought  by  the  plaintiffs,  four 
music-hall  artists,  to  recover  from  the  Alhambra 
Palace  Company  damages  for  breach  of  contract. 

On  the  12th  Oct.  Ib97  the  plaintiffs  entered 
into  a  contract  with  the  Alhambra  Paluce  Com- 
pany to  perform  at  their  masic-hall  for  two  periods 
of  a  fortnight  each,  commencing  on  the  8th  Aug. 
1898  and  the  23rd  Oct.  1899  respectively. 

On  the  16th  Dec.  1897  one  of  the  members  of 
the  Alhambra  Palace  Company,  which  consisted 
of  three  persons,  died.  The  business  was  carried 
on  by  the  surviving  partners  with  a  view  to  winding 
it  up.  The  engagement  for  the  8th  Aug.  18^ 
was  carried  out,  and  the  respondents  were  paid 
for  their  services. 

Before  Oct.  1899— namely,  on  the  4th  July  1899 
— the  hall  in  which  the  Alhambra  Palace  Com- 
pany carried  on  their  business  was  sold  by  the 
mortgagee  under  his  power  of  sale,  and  the 
business  was  wound-up. 

The  plaintiffs'  claim  was  in  respect  of  the 
engagement  for  the  fortnight  commencing  on  the 
23rd  Oct.  1899. 

The  contract  was  signed  on  behalf  of  the 
plantiffs  by  one  Frank  Lorenzi,  and  "  For  the 
Alhambra  Palace  Company,  Hull.  Signed,  T.  H. 
Greasley,  Manager."  There  was  no  evidence  that 
the  plaintiffs  had  any  knowledge  of  the  composi- 
tion or  nature  of  the  company  with  which  they 
were  contracting.  The  contract  stated:  "No 
play,  no  pay,"  and  "In  ihe  event  of  any  unfore- 
seen calamity  by  which  the  business  may  be 
suspended  or  stopped,  all  engagements  will  ter- 
minate immediately." 

It  was  contended  on  behalf  of  the  defendants 
that  the  contract,  being  one  for  personal  service, 
was  ipso  facto  cancelled  by  the  death  of  one 
partner  in  the  defendant  firm  ;  that  the  contract 
by  its  own  terms  was  cancelled  in  case  of  an 
"  unforeseen  calamity " — viz.,  the  sale  of  the 
hall ;  and  that  the  contract  was  made  on  the 
terms  of  "  no  play,  no  pay." 

The  Coiwty  Court  judg^  gave  judgment  for  the 
plaintiffs. 

The  defendants  appealed. 

Cautley  for  the  defendants. 

Trevor  White  for  the  plaintiffs. 

Lord  Alvbbstonb,  C.J.  —  This  case,  in  my 
opinion,  is  not  free  from  difficulty.  We  must  first 
consider  what  principle  of  law  applies,  and  then 
the  facts  of  the  particular  case.  Now,  in  1897 
the  plaintiffs  entered  into  a  contract  with  the 
Alhambra  Palace  Company  to  perform  on  two 
occasions.  It  appears  that  there  was  no 
evidence  that  it  was  known  to  the  plaintiffs  that, 
although  the  defendants  were  described  as  the 
Alhambra  Palace  Company  and  Greasley  as  the 
managing  director,  as  a  matter  of  fact  the  com- 
pany was  a  partnership  of  three  persons.  Before 
Aug.  1898  one  of  these  persons  dieA,  but  the 
plamtiffs,  in  accordance  with  their  contract,  came 
and  performed,  and  were  paid  by  the  present 
defendants.  Between  that  time  and  Oct.  1899 
the  mortgagee  sold,  and  the  two  surviving 
partners  ceased  to  have  anything  to  do  with  the 
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palace.  It  ia  said  that  the  contract  came  to  an 
end  on  the  death  of  the  one  partner,  or  that  the  de- 
fendants are  not  liable  because  of  the  "  unforeseen 
calamity "  provision.  We  think  that  the  inter- 
ference by  the  mortgagee,  who  takes  possession 
and  sells,  cunnot  be  considered  an  "  unforeseen 
calamity."  Therefore  we  have  to  decide  the  other 
point — namely,  whether  the  death  of  the  one 
partner  puts  an  end  to  the  contract.  I  think  that 
the  principle  of  law  is  that  you  have  to  see 
whether  the  obligation  depends  upon  the  personal 
condnct  of  the  deceased  person  with  regard  to 
the  persons  contracting.  I  think  the  cases  which 
Mr.  Cautley  so  ably  put  before  us  brings  out  this 
point.  In  Taaker  v.  Shepherd  (C  H.  &  N.  575) 
the  action  was  brought  against  the  surrivor 
of  two  pai'tners  on  an  agreement  made  by  the  two 
partners  to  employ  the  plaintiff  as  agent  for  four 
and  a  half  years.  The  breach  was  that  the  surviv- 
ing partner,  the  defendant,  did  not  and  would  not 
employ  the  plaintiff  for  the  whole  period  of  four 
and  a  half  years.  The  judges  drew  the  inference 
that  the  contract  was  intended  to  be  for  a  period 
of  four  years  and  a  half,  subject  to  the  condition 
that  all  the  parties  so  long  lived.  I  think  the 
fact  that  the  judges  went  into  the  fact  that  the 
contiuot  was  entered  into  only  subject  to  certain 
conditions  shows  that  it  is  necessary  to  discrimi- 
nate between  one  contract  and  another.  In 
Bobson  V.  Drummond  (2  B.  &  Adol.  303)  the  plain- 
tiffs, who  were  partners,  had  let  out  a  carriage. 
One  of  the  partners  retired — namely,  the  one  with 
whom  the  contract  had  been  made — and  Lord 
Tenterden,  C.J.  in  giving  judgment  said  :  "  Now, 
the  defendant  may  have  been  induced  to  enter 
into  this  contract  by  reason  of  the  personal  con- 
fidence which  he  reposed  in  Sharpe,  and  therefore 
have  agreed  to  pay  money  in  advance.  The  latter 
therefore  having  said  it  was  impossible  for  him 
to  perform  the  contract,  the  defendant  had  a 
right  to  object  to  its  being  performed  by  any 
other  person,  and  to  say  that  he  had  contracted 
with  Sharpe  alone  and  not  with  any  other 
person."  The  learned  judge  there  applied  the 
same  priociple,  that  the  basis  of  the  contract  was 
the  personal  service.  If  the  contract  is  one  that 
has  no  relation  to  the  personal  action  of  the 
deceased  partner,  then  the  contract  is  binding 
notwithstanding  the  death.  These  three  men 
were  partners  at  the  time  of  the  contract,  but  I 
come  to  the  conclusion  that  the  plaintiffs,  at 
the  time  they  entei-ed  into  the  contract,  did  not 
rely  upon  the  personnel  of  the  unknown  partners. 
In  this  case  the  defendants  became  together  with 
another  person  liable  to  employ  the  plaintiffs. 
That  other  person  died.  Under  these  circum- 
stances I  think  the  contract  can  be  enforced 
against  the  two  surviving  partners,  and  the  appeal 
must  be  dismissed. 

Kennedy,  J. — Upon  the  whole  I  have  come  to 
the  same  conclusion,  thoagh  it  is  a  case  of 
difficulty.  I  think  that  the  true  question  to  be 
raised  on  the  authority  of  the  decided  cases  and 
text-books  is.  What  in  fact  did  the  contracting 
parties  intend  to  do  by  their  contract?  Each 
separate  contract  must  be  looked  at  for  its  terms, 
the  relation  created  between  the  parties,  and  the 
nature  of  the  engagement.  We  must  look  at  the 
last  condition  because  it  may  be  that  the  contract 
is  dependent,  as  in  Tasker  v.  Shepherd  {■uM 
two.),  upon  the  existence  of  a  oertain  state  of 
aaairs,   or,   as   in   Bohion   v.    Jhvmmond  (ubi 


sup.),  on  the  personal  capadty  of  one  of  the 
pajrties.  It  has  been  established  that  a  contract 
of  purely  personal  service  depends  upon  the  con- 
tinned  existence  of  the  parties.  I  adopt  the 
statement  of  Lindley,  M.B.  in  his  bciok  on 
Partnership  (6th  edit.),  where  he  says,  at  p.  297  : 
"  Again,  if  a  person  enters  into  a  contract  with  a 
firm,  and  that  contract  is  of  a  purely  personal 
character,  to  be  performed  by  the  individnals 
who  have  entered  into  it,  and  not  by  anyone  else, 
a  change  in  the  firm  may  operate  as  a  dissolution 
of  the  contract,  so  that  neither  the  new  nor  the 
old  partners  can  sue  in  respect  of  any  alleged 
breach  which  may  have  occurred  since  the  change 
took  place."  The  law  on  the  subject  is  also  hud 
down  in  Bullen  and  Leake  onPleaiding  (3rd  edit.), 
at  p.  229,  where  it  says  :  "  A  contract  made  with 
a  partnership,  respecting  matters  connected  with 
the  partnership  business,  is  generally  constmed 
as  applicable  to  the  existing  partnership  and 
bosioess,  and  is  terminated  by  a  disaolnaon  or 
change  of  the  partnership  or  an  alteration  in  its 
business,  unless  the  contrary  intention  expressly 
appears."  You  can  lay  down  no  absolute  rale 
that  will  apply  to  all  contracts.  It  is  to  he  noted 
that  Lindley,  M.B.  says  "mav  operate,"  not 
"  must  operate."  Yon  must  look,  as  in  Tatker 
V.  Shepherd  (tup.),  to  see  what  the  parties  con- 
tracted should  be  done.  You  must  look  and 
try  to  construe  the  contract  actually  entered  into. 
Tosher  v.  Shepherd  (svp.)  has  gone  as  far  as  any 
other  case.  The  judges  there,  after  taking  time 
to  consider,  did  not  agree  that  the  contract  was  a 
personal  one  within  the  meaning  of  the  role. 
They  said  it  may  be  so.  It  was  a  contract  where 
the  agent  was  contracting.  They  declined  to 
express  any  opinion  as  to  whether,  where  the 
personal  skill  of  the  parties  was  involved,  the 
contract  was  put  an  end  to  by  death.  The  real 
ground  of  the  decision  was  that  the  contract 
proceeded  on  the  view  that  such  contract  related 
to  the  existing  partnership  business  only.  I  think 
a  contract  sucii  as  in  the  present  case  might 
similarly  be  made  under  circumstances  and«>r 
which  it  would  be  unjust  to  compel  the  plainti& 
to  act  for  the  surviving  partners,  and  it  would  be 
equally  unjust  to  make  the  surviving  partners 
employ  them.  If  they  have  got  to  the  agreed 
stage  it  does  not  matter  who  were  to  pay  them. 
The  facts  seem  to  be  here  that  the  plaintiffs  did 
not  know  of  the  existence  of  the  partnership,  or 
who  constituted  it.  As  to  the  "unforeseen 
calamity"  clause,  had  the  building  been  de- 
stroyed, that  might  have  applied.  I  think  the 
appeal  must  be  dismissed.       ^^^  dUmi*^. 

Solicitors :  CoV/jjer-Bristou),  RMteU,  StU, 
Curtis,  and  Dods,  for  J.  J.  Underwood,  Hull; 
J.  M.  RuMer,  Bolton. 
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QUEEN'S  BENCH  DIVISION,  IN  BANK- 
RUPTCY. 
Tuetday,  Od.  30. 
(Before  Weight,  J.) 
Be  John  Dixon  ;  Ex  parte  Thb  Tbitstbb.  (a) 
Sankruptey — Agreement  to  Msign  biUs  when  com- 
pleted —  Attigwfient    of  debt  by    bankrupt  — 
Notice  of  the  assignment — Ordar  and  dispoiition 
—Bwnkruptey  Act  1883   (46  &  47  Viet.  c.  62), 
*8.  43,  44, 49. 

2).  corned  on  btmneta  as  a  coal  exporter.  In  Jan. 
1900  he  scld  a  eargo  of  eoal  to  a  company 
carrying  on  business  at  Athens.  D.  shipped  the 
coal  to  the  purchasers  and  forwarded  them  bills 
of  exchange  for  the  price,  to  be  accepted  by  them 
and  returned.  D.,  being  in  want  of  funds  to 
meet  cheques  falling  due,  on  the  3rd  Feb. 
arranged  tnth  the  N.  E.  Bank  thai  they  should 
pay  these  cheques  on  their  being  presented, 
and  he  agreed  in  umting  that  these  payments 
should  be  against  the  bills  to  be  accepted,  and 
he  thereby  "  undertook  to  hand  to  the  N.  E. 
Bank  the  above-mentioned  bills  immediately  on 
receipt."  On  the  3rd  March,  the  bills  not  having 
arrived,D.  gavetothe  N.  E.  Bankaletteraddressed 
by  him  to  the  company  in  Athens  requesting 
them,  to  "  hand  the  bills  on  demand  to  the  N.  E. 
Bank."  This  letter  the  bank  on  the  3rd  March 
fonoarded  to  the  company,  iTiclosed  in  one  from 
themselves,  to  the  following  effect :  "  We  shaU 
be  glad  if  you  toiU  post  direct  to  us  the  four 
bills  in  accordance  with  the  inclosed  instruc- 
tions." D.  committed  an  act  of  bankruptcy  on 
the  3rd  March,  before  giving  the  letter  to  the 
bank,  but  the  baiM  had  no  notice  of  an  act  of 
banJm^tey  tUl  the  6th  March. 

A  receiving  order  was  subsequently  made  against 
J}.,  and  his  trustee  in  bankruptcy  moved  for  a 
dedaration  that  he  was  entitled  to  the  proceeds 
of  the  bills  as  being  property  in  the  order  and 
disposition  of  the  bankrupt  within  sect.  44  of  the 
Bankruptcy  Act  1883. 

Held,  that,  even  if  the  document  of  the  3rd  Feb. 
only  amounted  to  an  assignment  of  the  dtit  and 
not  of  the  bills,  yet  the  letters  of  the  3rd  Mardi 
constituted  a  sufficient  notice  of  the  assignmtnt 
to  prevent  the  operation  of  sect.  44. 

This  was  a  motion  by  the  trustee  in  the  bank- 
raptcy  claiming  against  the  respondents,  the 
North-Eastern  Banking  Company  Limited,  to  be 
entitled  to  a  snm  of  23562.,  being  then  in  the  hands 
of  Messrs.  Glyn,  Mills,  and  Co.  under  cironm- 
stances  hereinafter  set  out.  The  above  sum  was 
claimed  on  the  ground  that  certain  debts  and 
bills  of  exchange  (represented  by  that  sum]  were 
at  the  oommenoement  of  the  bankruptcy  the 
property  of  the  bankrupt,  or,  in  the  alternative, 
on  the  ground  that  the  said  debts  and  bills  of 
exchange  were  at  the  commencement  of  the 
bankruptcy  in  the  possession,  order,  or  disposition 
of  the  bankrupt  in  his  trade  or  business  with  the 
consent  of  the  true  owners  thereof,  under  such 
circumstances  that  the  bankrupt  was  the  reputed 
owner  thereof. 

The  bankrupt,  John  Dixon,  trading  aa  John 
Carr  and  Co.,  carried  on  business  at  Newcastle 
as  a  coal  and  coke  exporter;  amung  his  customers 
was  a  company  called  the  Compagnie  Hellenique 
d'^leotricit^,  which  carried  on  business  at  Athens. 

(a)  Baponad  by  J.  AkwtIi  Thkobald,  Esq.,  B*rrU<«T-at-L«w. 


In  Jan.  1900  John  Carr  and  Co.  sold  and  shipped 
to  the  Compagnie  Hellenique  a  cargo  of  coal, 
and,  in  aocorduuoe  with  their  usual  custom,  drew 
upon  that  company  bills  of  exchange  which 
were  forwarded  to  Athens  for  acceptance.  John 
Dixon,  being  at  the  time  in  financial  difficulties 
and  having  certain  cheones  to  meet,  arranged  with 
his  bankers,  the  North-Eastern  Banking  Company 
Limited  (the  present  respondents),  that  the 
cheques  should  be  paid  by  the  bank  against  these 
acceptances  of  the  Compagnie  Hellenique  which 
were  then  coming  forward.  This  arrangement 
was  contained  in  the  following  document : 

Kewoaitle-on-Tyne,  3rd  Feb.  1900.— Meairg.  The 
North-Eutem  Bankiag  Compaur  Limited,  Neiroaetle- 
on-Tyne. — Dear  Sirs, — We  have  the  foUoiriiig  payments 
to  make  :  [here  foUoirB  a  list  of  the  cheqaea  to  be  met 
by  the  bank]  and  shall  be  g\nA  if  yon  will  pay  these 
against  the  foUowingr  drafts  on  the  Compagnie  Hell^aiqne 
d'£leotrioit^  for  balance  cargo  per  s.s.  Penealenick, 
doe  here  aooepted  aboat  15-19  Feb.  (due  date  4th  Jane). 
We  undertake  to  hand  yon  the  above-mentioned  bills 
immediately  on  leoeipt. — Yonrs  f  aithf ally,  per  pro.  John 
Cabb  and  Co.,  W.  E.  Kidd. 

This  arrangement  was  one  which  had  frequently 
been  made  upon  former  occasions  between  the 
bankrupt  and  the  North-Eastern  Bank. 

On  the  3rd  March  1900,  the  acceptances  not 
having  arrived,  the  bank  obtained  from  the  bank- 
rupt a  letter  of  authority  addressed  to  the  Com- 
pagnie Hellenique.  The  following  is  a  translation 
of  this  letter : 

3rd  Uaroh  1900. — La  Compagnie  HelUniqae  d'£leotri- 
oit^,  Athens. — Gentlemen, — Please  to  hand  to  the  North- 
Eastern  Banking  Company  Limited  on  their  demand  the 
bills  for  lOOOl.,  8002 ,  5561.  3«..  and  3701 ,  making  to- 
gether 2726(.  3s.,  drami  on  yoaby  onr  firm  for  the  cargo 
of  coal  forwarded  per  8.s.  Pencaleniek. — (Signed)  per 
pro.  John  Cabb  and  Co.,  W.  E.  Kidd. 

This  letter  the  North-Eastern  Bank  forwarded 
to  the  Compagnie  Hellenique  on  the  same  day, 
inclosing  it  in  the  following  letter  from  them- 
selves to  that  company  -. 

3rd  March  1900. — Compagnie  Hell^niqae  d'fileotrioit^, 
Athens.— Oentlemen,  —We  shall  be  glad  if  yoa  will  post 
direot  to  oa  the  foar  bills  lOOOl.,  8001.,  556(.  3s ,  and 
3701.,  in  aocordanoe  with  the  inclosed  instractions  from 
Messrs.  Carr  and  Co. — We  are,  yoars  faithfully,  for  the 
North-Eastern  Banking  Company,  J.  S.  Thompson, 
Manager  Quayside  Branch. 

In  reply  to  this  the  Compagnie  Hellenique 
wrote  to  the  bank  that  they  had  already  sent  the 
bills  to  their  Paris  office  to  be  forwarded  to  John 
Carr  and  Co.,  and  had  advised  that  firm  that  they 
had  done  so ;  consequently  the  bank  must  apply 
to  them. 

On  the  6th  March  1900  another  customer  of  the 
bank  showed  to  Thompson,  the  manager,  a  letter 
which  he  had  received  from  John  Carr  and  Co. 
in  which  it  was  stated,  "  We  are  sorry  to  inform 
you  that  we  can  no  longer  meet  our  engagements 
and  are  compelled  to  suspend  payment.  This 
was  the  first  notice  that  Thompson,  or  any  person 
connected  with  the  bank,  had  that  the  debtor  had 
committed  an  act  of  bankruptcy,  though  as  a  fact 
on  the  3rd  March,  previously  to  giving  to  the 
bank  the  letter  of  that  date,  the  debtor  bad 
sent  out  notices  to  several  creditors  declaring 
his  inability  to  pay  his  debts  and  that  he  was 
about  to  suspend  payment,  and  had  therefore 
committed  an  act  of  bankruptcy  within  sect.  4 
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(1)  (k)  of  the  Bankruptcy  Act  1883  (46  &  47 
Vict  0.  62). 

The  acceptances  were  written  on  the  bills  in 
Athens  on  the  let  March,  bat  the  bills  were 
rotained  until  May  in  Paris,  though  the  fact  that 
they  had  been  duly  accepted  was  communicated 
to  John  Oarr  and  Co.  by  letter  posted  previously 
to  the  6th  March,  though  not  reoeived  till  a  later 
date.  The  date  of  the  acceptance  or  issue  of  the 
bills  is  not,  however,  material  to  the  decision.  The 
bills  duly  accepted  were  eventually  returned  by 
the  Compagnie  Hellenique,  and  were  handed  to 
Messrs.  (xlyn,  MiUa,  and  Go  as  bankers  for  collec- 
tion ;  they  were  afterwards  met  and  the  proceeds 
thereof,  amountingto  2356^,werenow  held  oy  them 
as  bankers  to  abide  the  decision  of  the  court  as  to 
whether  the  North-Eastem  Bankintf  Company  or 
the  estate  of  the  bankrupt  was  entitled  to  the  said 
proceeds. 

The  debtor  filed  his  own  petition  on  the  20th 
March  1900,  and  a  receiving  order  was  made  on 
the  same  day. 

The  following  are  the  parts  of  sects.  44  and  49 
of  the  Bankmptoy  Act  1883  (46  &  47  Yict  c.  52) 
material  to  the  present  case : 

Seot.  44.  The  property  of  the  bankmpt  divlBible 
amongst  his  oreditore,  and  in  this  Aot  referred  to  as  the 
property  of  the  bankrupt  .  .  .  shall  oomprue  the 
following  partioalarg :  (lii.)  All  property  being  at  the 
oommencement  of  the  bainkniptoy,  in  the  posseiBlon, 
order,  or  disposition  of  the  bankrupt  in  his  trade 
or  bnainess,  by  the  consent  and  permission  of  the 
tme  owner,  nnder  snob  oircamstanoes  that  be  is 
the  repnted  owner  thereof;  provided  that  things  in 
action  other  than  debts  due  or  growing  dne  to  the 
bankmpt  in  the  coarse  of  his  trade  or  business,  shall 
not  be  deemed  goods  within  the  meaning  of  the 
section. 

Sect.  49.  Snbjeot  to  the  foregoing  provisions  of  this 
Aot  with  respect  to  the  effect  of  bankruptcy  on  an  exe- 
cution or  attachment,  and  with  respect  to  the  avoidance 
of  certain  settlements  and  preferences,  nothing  in  this 
Act  shall  invalidate,  in  the  esse  of  a  banliraptoy — 
(c)  any  conveyance  or  assiitnment  by  the  bankrupt  for 
valuable  consideration ;  (d)  any  contract,  dealing,  or 
transaction  with  the  bankrupt  for  valuable  considera- 
tion :  Provided  that  both  the  following  conditions  are 
complied  with,  namely — (1)  The  .  .  .  convejance, 
assignment,  contract,  dealing,  or  transaction,  as  the 
case  may  be,  takes  place  before  the  date  of  the 
receiving  order;  and  (2)  the  person  (other  than  the 
debtor)  to,  by,  or  with  whom  the  conveyance,  assign- 
ment, contract,  delivery,  or  transaction,  was  made 
ezecnted,  or  entered  into,  has  not  at  the  time  of  the 
conveyance,  assignment,  contract,  dealing,  or  trans- 
action, notice  of  any  available  act  of  bankruptcy  com- 
mitted by  the  bankrupt  before  that  time. 

Muir  Mackenzie  for  the  trustee. — The  docu- 
ment of  the  3rd  Feb.  was  at  most  an  assignment 
of  the  debts  represented  by  the  bills,  or  it  was  an 
agreement  to  assign  the  bills  when  received.  On 
the  6th  March  the  bills  were  still  incomplete 
instruments : 

Be  Ooets,  Jotuu,  and  Co.,  78  L.  T.  Bep.  399 ;  (1898) 

1  Q.  B.  787 ; 
West  V.  Neu-ing,  82  L.  T.  Eep.  260. 

If  this  was  an  assignment  of  a  debt  dne,  it  is  only 
good  against  the  trustee  if  notice  of  the  assign- 
ment was  given  befoi-e  notice  of  the  act  of  bank- 
rupted. The  letters  of  the  3rd  March  do  not 
constitute  a  sufficient  notice  of  the  assignment ; 
the  notice  onght  to  be  a  notice  that  the  person  on 


whose  behalf  it  is  given  is  an  assignee  of  the 
debt.    See  per  Lord  Cairns : 

Lloyd  V.  Banltes,  L.  Bep.  3  Ch.  App.  488. 
Herbert  Heed,  Q.C.  and  Bingwood  for  the  respon- 
dents.— The  letters  of  the  3rd  March  amounted 
to  a  sufficient  notice  of  the  assignment ;  they  were 
posted  after  an  act  of  bankrnptey,  but  before 
notice  of  an  act  of  bankruptcy ;  it  is  immaterial 
when  they  reached  the  hands  of  the  Compagnie 
Hellenique.  They  were  sufficient  to  take  the  debt 
out  of  the  operation  of  sect.  44  of  the  Bankmptoy 
Aot  1883 : 

Baokmptoy  Act  1883  (46  &  47  Yiot  o.  52).  s  49  ; 

Belcher  v.  Bellamy,  17  L.  J.  297,  Q.  B. 

The  bankrupt  had  given  a  mandate  which  pre- 
vented his  dealing  with  the  bills ;  they  were 
therefore  not  in  his  order  and  disposition ;  a  pro- 
mise to  band  over  a  bill  when  received  is  sufficient 
to  prevent  sect.  44  applying : 

Irving  v.  Brett,  37  L.  T.  Bep.  507. 
Muir  Mackenzie,  in  reply,  referred  to 

RyaU  V.  Rowlet,  I  White  &  Tador's  Eq.  Cas.  121  ; 

Be  Seaman;  Sx  parte  ^mets,  74  L.  T.  Bep.  151  ; 
(1896)  1  Q.  B.  412. 
Weight,  J. — Apart  from  the  question  whether 
or  not  there  was  a  sufficient  notice  of  the  assign- 
ment, I  am  inclined  to  think  the  document  signed 
by  the  bankrupt  on  the  3rd  Feb.  1900  was  an 
actual  assignment  of  the  bills,  either  from  ite 
date,  the  bills  being  then  drawn  but  not  accepted, 
or  from  the  date  of  acceptance.  It  is  not,  how- 
ever, necessary  to  determine  that  point  if  the  two 
letters  of  the  3rd  March  1900,  posted  on  that  date 
by  the  respondent  to  the  Compagnie  Hellenique. 
constitute  a  sufficient  notice  of  the  assignment  of 
the  debt.  In  my  opinion  they  do.  The  letter  signed 
by  the  bankrupt  requeste  the  company  to  hand  the 
bills  to  the  North-Eastem  Banking  Company  on 
their  demand.  That  letter  is  addressed  to  the 
Compagnie  Hellenique,  and  was  inclosed  by  the 
respondente  in  a  letter  in  which  they  say,  "  We 
shall  be  glad  if  you  will  post  direct  to  us  the  four 
bills,  in  accordance  with  the  inclosed  instructions 
from  Messrs.  Carr  and  Co."  I  cannot  iJiink  that 
those  letters  would  convey  to  business  men  any 
meaning  other  than  that  the  bills  and  the  debt 
which  they  represented  had  been  assigned  to  the 
North-Eastem  Bank,  the  respondente.  They 
amounted  to  a  communication  that  no  business 
man  could  disregard.  If,  therefore,  the  trans- 
action was  not  an  assignment  of  bills,  in  which 
case  no  notice  was  necessary,  but  merely  an  assign- 
ment of  the  debt,  there  was  in  fact  a  notice  of 
the  assignment  given  by  the  assignee  before  he 
had  notice  of  the  act  of  bankruptey.  The  point  as 
to  the  date  nf  the  act  of  bankruptcy,  and  as  to  the 
date  at  which  that  notice  reached  the  Compagnie 
Hellenique  is  disposed  of, because  it  has  been  held 
that  the  posting  of  a  sufficient  notice  of  the  assign- 
ment by  the  assignee  before  he  receives  notice  of 
an  act  of  assignment  is  sufficient  to  prevent  the 
debt  from  remaining  in  the  order  or  disposition 
of  the  bankrupt.    The  motion  therefore  fculs. 

Solicitors:  King,  Wigg,  and  Co.,  agente  for 
Oeorge  Armstrong  and  Son,  Newcastle-on-Tyne ; 
Vheston  and  Sons. 
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M(mday,  Oet,  29. 

(Before  Wbioht,  J.) 

Be  CooEBKT ;  Ex  parte  Pobtax  and  Go.  (a) 

Btmhruptey — Secured  ereditors — Seewrity  on  pro- 
perty represented  by  debtor  to  be  that  of  hie  wife 
—Bight  of  proof— Bankruptcy  Act  1883  (46  S  47 
Vict.  c.  52).  »s.  39,  168,  and  iched.  II.,  r.  9. 

C  in  1898  0106(2  a  considerable  sum  to  P.  and  Co. 
for  goods  supplied  and  for  money  lent.  In  Aug. 
1896  P.  and  Co.  agreed  to  advance  to  C.  a 
further  sum  of  2000Z.  As  lecurity  for  this 
advance  it  was  arranged  that  G.'s  wife  should 
mortgage  to  P.  and  Co.  a  property  called  the 
Yacht  tavern;  C.  represented  to  P.  and  Co. 
that  this  was  his  wife's  separate  property,  and 
that  it  had  been  bought  exclusively  with  her  own 
money.  On  the  6th  Sept.  1898  the  mortgage  was 
executed,  C.  joining  therein.  C.  subsequently 
became  bankrupt,  and  the  trustee  in  his  bank- 
ruptcy obtained  an  order  from  the  court  de- 
claring that  the  Yacht  tavern  was  part  of  his 
estate,  and  that  his  wife  was  merely  his  nominee 

P.  and  Co.  having  sold  the  Yacht  tavern  under 
the  powers  in  the  mortgage,  sought  to  prove 
against  C.'s  estate  for  the  fidl  amount  of  their 
debt,  without  giving  credit  for  the  amount  rea- 
lised by  the  sale,  arguing  that  the  trustee  was 
estopped  from  denying  that  the  Ya/iht  tavern 
teas  the  separate  property  of  the  wife. 

Meld,  that  there  was  no  such  estoppel  against  the 
trustee,  and  that  P.  and  Co.  could  prove  against 
C.'s  estate  only  for  the  balance  of  their  debt, 
after  giving  credit  for  the  amount  realised  by 
the  sale  of  the  security. 

Re  Collie;  Ex  parte  Manchester  Bank  (35  L.  T. 
Bep.  23;  3  Ch.  Div.  4S1)  followed. 

This  was  a  motion  on  behalf  of  George  Portal 
and  Co  asking  for  an  order  declaring  that  they 
were  entitled  to  be  paid  dividends  on  tbe  amount 
of  their  proof ;  and,  if  necessary,  that  they  were 
not  bound  for  purposes  of  proving  their  debt  or 
receiving  dividends  thereon  to  value  or  otherwise 
take  into  account  certain  premises  known  as  the 
Yacht  tavern,  comprised  in  an  indenture  of 
mortgage  dated  the  6th  Sept.  1898. 

The  bankrupt,  Benjamin  Cooksey,  had  carried 
on  business  as  a  dealer  in  licensed  premises,  and 
in  1898  he  was  heavily  indebted  to  Portal  and  Go., 
who  .were  brewers,  lor  beer  and  spirits  supplied 
and  for  cash  advanced  by  them  to  him. 

He  required  a  further  loan  of  20(X)2.,  which  sum 
they  agreed  to  advance  upon  his  wife,  Emily 
Cooksey,  mortgaging  to  them  certain  licensed 
premises  known  as  the  Yacht  tavern. 

The  bankrupt  verbally  represented  to  Portal 
and  Co.  that  this  property  was  the  separate 
property  of  his  wife,  bought  with  her  own  money. 
It  had  been  conveyed  to  her  by  a  deed  dated  the 
20th  May  1897,  which  purported  to  be  upon  her 
piu  chase  of  the  property  for  the  sum  of  14001. 

Portal  and  Go.  accoi-dingly  advanced  20002.  to 
tbe  bankrupt,  and  on  the  6  th  Sept.  1898  an 
indenture  of  mortgage  of  the  Yacht  tavern  was 
executed  by  Emily  Cooksey,  the  bankrupt  also 
joining  therein. 

This  indenture  recited  that  Emily  Cooksey  and 
also  Benjamin  Cooksey  had  requested  the  mort- 
gagors to  lend  to  the  said  Benjamin  Cooksey  the 
sum  of  20002.,  and  they  each  of  them  jointly  and 

(a)  Beported  by  J.  Aswyl  Theobald,  ic»q.,  Barriater-at-Law. 


BeverallT  oorenanted  to  repay  the  said  amount  on 
demand. 

On  the  14th  July  1900  the  mortgagors,  under 
powers  contained  in  the  said  mortgai;e,  sold  the 
mortgaged  premises,  which,  after  deductions  for 
expenses,  realised  a  sum  of  10892. 

Benjamin  Cooksey  was  adjudicated  a  bankrupt 
in  May  1899 ;  the  amount  due  from  him  to  Georga 
Portal  and  Go.  was  50642. 

The  trustee  in  the  bankruptcy  obtained  an 
order  declaring  that  the  conveyance  of  the  Yacht 
tavern,  dated  the  20th  Mav  1897,  was  a  convey- 
anoe  made  to  and  taken  oy  Emily  Cooksey  as 
trustee  or  nominee  for  the  bankrupt,  and  that  the 
respondent  held  the  said  property  as  such  trustee 
or  nominee  for  the  bankrupt,  and  that  the  pro- 
perty formed  part  of  the  bankrupt's  estate. 

The  trustee  in  bankruptcy  havins  now  declared 
a  dividend  of  4«.  6d.  in  the  pound.  Portal  and  Co. 
claimed  to  be  paid  that  dividend  upon  the  whole' 
amount  of  their  debt,  without  giving  credit  for 
the  amount  realised  by  the  sale  of  the  Yacht 
tavern,  and  they  accormngly  moved  the  court  for 
an  order  in  the  terms  already  set  out. 

The  Bankruptcy  Act  1883  (46  &47  Vict.  o.  52), 
s.  168,  provides : 

In  this  Aot,  nnleaa  the  oontszt  otherwise  reqnires, 
"  aeoured  oieditor  "  means  a  person  holding  a  mortga^r^ 
obarge  or  lien  on  the  pioperty  of  the  debtor,  or  any 
part  thereof,  aa  a  aeaarity  for  a  debt  due  to  him  from 
the  debtor. 

By  the  2nd  schedule  to  the  same  Act,  r.  9,  it  ia 
provided : 

If  a  seooTed  creditor  realises  his  seoority,  he  may 
prove  for  the  balanoe  dae  to  him,  after  dednoting  the 
net  amonnt  realised. 

Arthur  Houston  for  Portal  and  Go. — The 
trustee  is  estopped  from  alleging  that  the  mort- 
gage was  not  a  security  in  the  bankrupt's  estate : 

Saunders  v.  Leslie,  2  Ball  &  Beattie,  at  p.  575. 
The  bankrupt  could  have  been  estopped  by  his 
representation,  and  that  estoppel  in  pais  attaches 
it  to  the  property  in  the  hands  of  the  trustee  : 
Harris  v.  Truman,  45  L.  T.  Bep.  455 ;  9  Q.  B.  Div. 

264; 
Morwood  T.  South    Yorkshire  Railway   Company, 
3  H.  &  K.  798. 

Carrington  for  the  trustee. — The  property  was 
in  fact  tbe  property  of  the  bankrupt,  and  the  case 
comes  within  words  of  the  Bankruptcy  Act- 1883, 
s.  168.    He  referred  to 

Re  Collie }  Ex  parte  Manchester  Bank,  35  L.  T.  Bep. 

23  ;  3  Ch.  Div.  481 ; 
Re  Connell,  3  Dea.  201 ; 

Re  West  Riding  Banking  Company,  45  L.  T.  Bep. 
546 ;  19  Ch.  Div.  105. 
Wbiqht,  J. — The  point  which  arises  in  this 
case  is  a  nice  one,  but  it  is  one  about  which  I 
have  no  doubt.  Portal  and  Go.  are  obliged  to 
concede  the  whole  point  when  they  claim  to  be 
secured  creditors.  If  they  claim  to  be  secured 
they  come  within  the  express  language  of  sect.  168 
as  "  holding  a  mortgu;e,  charge,  or  lien  on  the 
property  of  the  debtor,'  and  therefore  must  adopt 
the  course  provided  by  rule  9  in  the  second 
schedule — that  is,  to  prove  for  the  balance  of  their 
debt,  after  deducting  the  net  amount  realised  by 
the  security.  If  they  claim  as  not  being  secured 
creditors  tbe  claim  is  of  the  nature  of  a  claim 
founded  on  misrepresentation  of  the  bankrupt,  but 


Digitized  by 


Google 


436— Vol.  Lxxxra.] 


THE  LAW  TIMES. 


[Deo.  8,  1900. 


Adu.] 


Thb  Holab. 


[Adu. 


that  is  not  the  claim  put  forward  here.  It  appears 
to  me  therefore  that  the  langaa(;e  of  the  Act 
clearly  applies,  and  there  is  no  authority  which 
renders  the  doctrine  in  Be  CoUie;  Ex  parte 
Manchegier  Bank  inapplicable.  Following  that 
decision,  the  property  upon  which  the  security 
existed  being  in  fact  the  bankrupt's  property,  the 
present  creditors  must  deduct  the  amount  realised 
by  that  security  before  proving.  There  is,  no 
doubt,  a  hardship  about  the  case,  but  many  hard- 
ships necessarily  arise  in  the  application  of  the 
bankruptcy  laws. 

Solicitors  for  Messrs.  G.  Portal  and  Co.,  Burton 
and  Sons. 

Solicitors  for  the  trustee,  Colyer  and  Colyer. 


PROBATE,  DIVOEOB,  AND   ADMIEALTT 

DIVISION. 

ADMIBALTT   BUSINESS. 

Oct.  30  and  Nov.  5. 

(Before  Babnes,  J.) 

Thk  Holab  (a) 

Collision — Compulsory  pilotage — Blyih  harbour — 

41  Geo.  3,  c.  Uexxvi.,  s.  6 — River  Tyne  Pilotage 

District. 

Sect.  6  of  41  Oeo.  3,  c.  haexvi.,  which  made  pilotage 
compidiory  on  foreign  vessels  coming  in  or  out 
of  the  port  of  Newcastle-upon-Tyne,  or  any  of 
the  creeks  or  members  thereof,  applies  to  the  port 
of  Bhjth,  and  is  still  unrepealed  in  respect  of 
stich  vessels  coming  in  or  out  of  Blyth. 

This  was  a  collision  action  brought  by  the  owners 
of  the  steam-tug  George  Peahody  against  the 
Norwegian  steamship  Molar,  which  at  the  time 
of  the  collision  was  called  the  Vadso. 

The  collision  occurred  on  the  15th  Feb.  1896,  at 
about  2  a.m.,  inside  Blyth  harbour.  The  George 
Peahody  at  the  time  was  made  fast  close  astern  of 
the  steamship  Voltwrno  and  was  helping  to  steer 
her  as  she  entered  the  harbour.  "WTiilst  so  doing 
the  Solar  was  seen  coming  down  the  river,  outward 
bound  from  Blyth  to  Bandholm.  She  passed  the 
FoMwrm)  safely,  but  came  into  collision  with  the 
tug.  The  Holar  at  the  time  was  in  charge  of  a 
pilot  of  the  Trinity  House  of  Newcastle-upon- 
Tyne. 

The  case  was  tried  before  Barnes,  J.  on  the 
30th  Oct.,  and,  after  hearing  the  evidence,  he  held 
that  the  collision  was  due  to  the  negligence  of  the 
|>ilot  on  board  the  Holar,  and  reserved  the  ques- 
tion whether  or  not  she  was  compulsorily  in 
charge  of  a  duly  qualified  pilot  for  further  con- 
sideration. 

This  qnestion  was  argued  before  him  on  the  5th 
Nov.  One  of  the  Elder  Brethren  of  the  Trinity 
House  of  the  port  of  Newcastle  was  called  by  the 
defendants,  and  produced  the  charter  of  James  II. 
and  other  records  to  prove  that  the  port  of  Blyth 
was  a  member  of  the  port  of  Newcastle. 

The  plaintiffs  also  called  a  witness  to  prove 
that  foreign  vessels  had  been  known  to  go  in  and 
out  of  the  port  of  Blyth  without  taking  a  pilot. 

The  charter  referred  to  was  granted  to  the 
Trinity  House  of  Newcastle  by  James  II.,  and  is 
dated  the  26th  July  1687  (Patent  RoU,  2  James  2, 
part  7,  No.  20).    A  copy  of  it  is  to  be  found  set 

(a)  Beportod  by  Butler  Aspinall,  Eaq.,  <j.(j.,  and  ScnoH 
TniiiM,  Esq.,  Barriater-ftt-Law. 


out  in  the  appendix  of  Brand's  History  of  New- 
castle, vol.  2,  p.  709. 

The  charter  is  granted  to  "  the  company,  mis- 
teiy,  and  brotherhood  and  society  of  shippmasters, 
pyfots,  and  seamen  within  the  town  and  port  of 
Newcastle-upon-Tyne,"  and  constitutes  them  a 
"  body  corporate  by  the  name  of  Master  Pylots 
and  Seamen  of  the  Trinity  House  of  Newcastio- 
upon-Tyne,"  and  gives  them  jurisdiction  over 
"  the  river  of  Tyne,  the  creeks  or  members  of  the 
same  (that  is  to  say),  Blyth,  Sunderland,  Hartle- 
poole,  Whitby,  and  Steaths,  and  all  other  creeks 
and  members  belonging  to  the  said  port  of  New- 
oastle-npon-Tyne." 

It  then  goes  on  to  give  the  corporation  power  to 
appoint  pilots,  who  snail  have  the  exclusive  right 
to  pilot  vessels,  and  provides  that 

All  mMters  or  owneTS  o(  any  strange  ahips  whioh 
(hall  at  any  time  or  times  hereafter  reaort  or  oome  into 
oar  said  port  of  Newoaatle-npon-Tyne  or  any  the  creeks  or 
members  of  the  same  ahall  take  in  and  reoeive  on  board 
the  same  pylotta.  .  .  .  And  if  each  atranfrera  or 
any  of  them  shall  refnae,  denie,  or  negleot  to  take  od 
board  their  aaid  shipa  or  veasela  the  said  pylotta  ao  to 
be  appointed  aa  aforesaid  they  (hall  neverthelaes 
answer  and  pay  .  .  .  the  aeveral  dnties  f or  pylotage 
htreinafter  mentioned  aa  if  tiliey  had  taken  in  inoh 
pylottfl. 

41  Geo.  3,  c.  Ixxxvi.,  s.  6,  is  as  follows : 
And  be  it  further  enacted  that  the  oirnera  or  masters 
of  any  forei^  ahipa  or  veaaela  resorting  to,  or  ooming 
into,  or  departing  from  the  aaid  port  of  NewoaaUe-on- 
Tyne,  or  any  of  the  oreeka  or  members  belonging 
thereto,  ahall,  and  they  are  hereby  obliged  and  required 
reapeotively  to  reoeive,  take  on  board,  and  employ  in  the 
piloting  and  oondaoting  anoh  their  shipa  or  yeasela,  snoh 
pilota  to  be  lioenaed  aa  aforeaaid ;  and  in  case  of  their 
neglect  or  refusal  to  reoeive  and  employ  anoh  pilota  as 
aforesaid,  they  shall  aeverally,  nevertheless,  anawer  and 
pay  to  the  master,  pilot,  and  seamen  the  aforesaid 
pilotage  dntiea,  and  the  same  ahall  be  recoverable  in  the 
eame  manner  aa  if  anoh  pilota  had  been  aotnally 
received  and  employed :  Provided  always  that  nothing 
in  this  Act  centred  ahall  extend,  or  be  coastmed  to 
extend,  to  oblige  or  compel  the  owners  or  masters 
of  any  British  ships  or  other  vessels  to  employ  or  make 
use  of  any  pilot  or  pilots  in  piloting  or  oondnoting 
snoh  ships  or  vessel*,  if  they  shall  not  reapeotively  be 
aminded  or  deairons  ao  to  do. 

By  sect.  332  of  the  Merchant  Shipping  Act  1854 
(17  &  18  Vict.  c.  104) : 

Every  pilotage  anthority  shall  have  power  by  bye-law 
made  with  the  consent  of  Her  Majesty  in  Connoil  to 
exempt  the  masters  of  any  ships,  or  of  any  classes  of 
ships,  from  being  compelled  to  employ  qnalified  pilots, 
and  to  annex  any  terms  or  conditions  to  snsh  exemp- 
tions, and  to  revise  and  extend  any  exemptions  now 
existing  by  virtne  of  this  Act  or  any  other  Act  of  Parlia- 
ment, law,  or  charter,  or  by  uaage,  npon  anoh  terms  and 
oonditiona  and  in  anoh  manner  as  may  appear  deairable 
to  snoh  authority. 

In  1883  a  code  of  bye-laws  relating  to  pilots^ 
in  the  port  {inter  alia)  of  Blyth  was  made  by- 
Order  in  Council  by  virtne  of  the  provisions  of 
sect.  333  of  the  Merchant  Shipping  Act  1854  (17 
&  18  Vict.  c.  104). 

Aspiruill,  Q.C.  (with  him  Dr.  Stubbs)  for  the 
defendants. — Pilotage  is  compulsory  on  foreign 
vessels  coming  in  and  out  of  the  port  of  Blyui. 
This  compulsion,  which  had  previously  been  con- 
tained in  ancient  charters,  was  provided  for  by 
sect.  6  of  the  Act  41  Geo.  3,  c  liixvi.    That 
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aeotion,  so  far  as  it  is  applicable  to  Blyth,  has 
not  been  repealed. 

Laing,  Q.C.  and  BaUoch  for  the  plaintiffs. — 
Although  pilotage  was  originally  oompulaory  upon 
foreign  vessels  coming  in  or  out  of  the  port  of 
NewcastiLe-npon-Tvne  and  its  creeks  and  mem- 
bers, snch^  compulsion  has  under  the  poirera  of 
the  Merchant  Shipping  Acts  been  removed.  In 
The  Johann  Sverdrup  (56  L.  T.  Bep.  256;  6 
Asp.  Mar.  Law  Gas.  73;  (1886)  12  P.  Div.  43)  it 
was  held  that  compulsory  pUotage  had  been 
abolished  in  the  river  Tyne  by  the  Tyne  Pilotage 
Order  Confirmation  Act  1865  (28  Viot.  c.  44), 
which  confirmed  a  provisional  order  which  had 
been  made.  That  Act  transferred  thepowers of  the 
Trinity  H  juse  of  Newcastle  to  the  Tyne  Pilotage 
CommiKaioiiers.  The  jurisdiction  of  the  New- 
castle Trinity  House  in  regard  to  other  places 
originally  within  its  jnrisdiction  has  also  been 
taken  away  from  time  to  time.  So  with  regard 
to  Blyth  the  new  bye-laws  made  nnder  the  Order 
in  Council  of  1883  were  meant  to  rejpeal  the  oom- 
pulsion  contained  in  41  Greo.  3,  c.  Ixzxvi.  Such 
bye-laws  contain  provisions  which  are  inconsistent 
-with  the  idea  of  pilotage  being  compulsory  at 
Blyth. 

Agpinall,  Q.C.  in  reply. — The  bye-laws  relied 
upon  as  relieving  foreign  ships  from  compulsory 
pilotage  were  made  under  the  powers  of  sect  333 
of  the  Merchant  Shipping  Act.  Had  they  been 
intended  to  abolish  compulsory  pilotage,  the 
Order  in  Cotincil  wonld  have  referred  to  sect.  332, 
which  is  the  section  giving  pilotage  authorities 
power  to  exempt  ships  from  compulsory  pilotage, 
-whereas  it  only  refers  to  sect.  333. 

Heference  was  also  made  to 
The  Maria  (1839)  1  W.  Bob.  95  j 
The  Vetta  (1882),  46  L.  T.  Bep.  492 ;  4  Aip.  Mar. 
Law  Cas.  515  ;  7  P.  Div.  240. 

Babnes,  J. — In  this  case  there  was  a  collision 
between  the  steam-tug  George  Peabody  and  the 
steamship  Vadso  on  the  15th  Feb.  1896,  and  the 
question  of  the  blame  in  connection  with  the  case 
-was  tried  before  me  lately.  I  held  that  the  oolli- 
ainn  was  caused  by  the  fault  or  neglect  of  the 
pilot  of  the  Vadso,  which  vessel  is  now  called  the 
Holar,  and  the  question  was  reserved  for  con- 
sideration whether  the  pilot  of  the  Vadso  was 
employed  by  compulsion  of  law.  If  he  were  so 
employed  it  would  mean  that  the  defendants 
would  not  be  held  responsible  for  the  collision ; 
whereas  if  he  were  not  compulsorily  employed  he 
would  be  treated  in  law  as  their  servant,  and  they 
would  be  held  responsible.  Now,  the  defendants 
assert  that  the  pilot  was  compnlsorily  employed 
by  virtue  of  the  6th  section  of  41  Geo.  3, 
c.  Ixxxvi.  [His  Lordship  read  it.]  There  are 
two  matters  to  state  in  connection  with  that 
section.  The  first  is  that  the  Vadso  was  a 
foreign  ship — she  was  a  Norwegian  steamship — 
and  the  second  is  that  it  has  been  proved  that  the 
port  of  Blyth,  in  which  this  accident  happened, 
was  at  the  time  of  this  collision  "  one  of  the  creeks 
or  members  of  the  port  of  Newcastle,"  within  the 
meaning  of  the  section  to  which  I  have  referred. 
The  plaintiffs,  on  the  other  band,  assert  that 
pilobige  is  no  longer  compulsory  in  the  port  of 
Blyth,  by  reason  of  a  change  in  the  regulations 
affecting  the  pori,  which  they  contend  has  had 
the  effect  of  abolishiog  compulsory  pilotage  in 
that  port.     The  question,  I  think,  would  perhaps 


have  been  more  accurately  disposed  of  by  me  if  I 
were  to  reserve  my  judgment  and  express  it  more- 
closely  and  clearly,  but  at  the  same  time  I  have 
formed  a  definite  view  about  the  point  and  I  do 
not  think  I  should  usefully  serve  any  purpose  by 
considering  the  matter  further.  I  propose  to- 
deal  with  it  at  once.  The  point  really  made  by 
the  defendants  may  be  shortly  stated  to  be  this,, 
that  there  was  originally  by  the  Act  of  1801  com- 
pulsory pilotage  established  over  the  Tyne  and 
various  creeks  or  members  belonging  to  the  port 
of  Newcastle,  and  that  nothing  has  since  takeut 
place  to  repeal  or  vary  the  section  to  which  I  have- 
referred,  so  far  as  compulsory  pilotage  in  Blyth 
is  concerned,  since  the  Act  was  passed.  The  case- 
for  the  plaintiffs  seems  to  be  this,  that  what 
has  since  taken  place  is  sufficient  to  repeal  the 
section  in  question,  so  far  as  it  relates  to  compul- 
sory pilotage,  and  that  now,  therefore,  pilotage 
is  no  longer  comptdsory.  The  point  which  is 
made  on  the  psf  t  of  the  plaintiffs  is  that  by 
virtue  of  sect.  333  of  the  Merchant  Shipping  Act 
1854,  repeated  by  another  section  in  the  Act  of 
1894,  there  has  been  a  new  code  relating  to  pilot* 
age  established  which  has  the  effect  of  repealing 
sect.  6  and  making  pilotage  no  looger  oompul-. 
Bory.  There  appears  to  be  no  doubt  about  this, 
that  originally  the  port  of  Blyth  formed  part  of  the 
port  of  Newcastle  so  far  as  this  matter  of  pUotage 
was  concerned,  and  that  from  time  to  time  in  late, 
years  the  Act  of  1801  and  the  jurisdiction  of  the- 
Trinity  House  at  Newoastle-on-Tyne  has  been 
affected  by  taking  out  of  that  Act  various  ports, 
among  others  Newcastle  itself,  and  constituting 
fresh  authorities  for  the  purpose  of  dealing  with, 
pilotage  -within  the  various  ports.  But  that  has. 
not  teen  done  with  regard  to  Blyth.  Blyth 
remains  as  it  was  under  the  Act  of  1801,  onless 
it  has  been  affected  in  the  way  the  plaintiffs, 
contend  by  the  bye-laws  made  in  1883,  pursuant 
to  the  33i3rd  section  of  the  Merchant  Shipping 
Act.  There  is  another  section  which  has  been 
considered — namely,  sect.  332,  which  gives  power 
to  pilotage  authorities  to  make  and  extend 
exemptions  from  compulsory  pilotage.  It  is  to 
be  noticed  that  the  S33rd  section,  under  which  the 
bye-laws  of  1833  were  made,  does  not  deal  with 
the  question  of  compulsory  pilotage  at  all, 
bnt    deals,    among    other     things,     with     the 

?ower  to  alter  and  reduce  the  rates  of  pilotage, 
think  it  is  clear,  when  those  bye-laws  are  con- 
sidered, that  there  is  nothing  whatever  in  them 
which  purports  to  deal  with  the  rights  conferred 
under  sect.  332,  although  there  is  to  a  certain 
extent  a  change  in  the  rates,  for  whereas  under 
the  Act  of  1801  there  was  a  difference  between 
the  rates  on  British  and  foreign  ships,  all  are  put 
upon  the  same  footing  by  the  bye-laws  of  1883. 
Taking  the  matter,  therefore,  as  it  stands  as 
affecting  the  port  of  Blyth,  there  is  nothing  but 
the  Act  of  1801  and  these  bye-laws,  and  I  can 
find  nothing  in  these  bye-laws  which  in  any  way 
modifies  the  obligation  to  employ  a  pilot  imposed 
upon  a  foreign  vessel  by  the  Act  of  1801.  But 
Mr.  Laing,  for  the  plaintiffs,  says  that  if  the  case 
is  decided  upon  the  same  lines  as  the  case  of  The 
Johannes  Sverdrup  (ttbt  sup.),  it  follows  clearly  that 
compulsory  pilotage  has  been  abolished  so  far  as 
the  port  of  Blyth  is  concerned.  Now,  the  case  of 
The  Johannes  Sverdrup  {ubi  sup.)  was  a  case  of  a 
vessel  in  the  port  of  Newcastle,  aad  that  port — or, 
to  use  precise  terms,  the  Tyne — has  been  taken  ont 
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-of  the  operation  of  the  Act  of  1801  by  reason  of  a 
provisional  order  embodied  in  an  Aot  of  Parlia- 
ment of  1865,  which  contains  a  complete  code  of 
regulations  respecting  pilotage  in  the  river  Tyne. 
That  prOTisional  oraer  was  made  bj  virtue  of 
sect.  S&  of  25  &  26  Yict.  o.  63,  which  enabled  the 
Board  of  Trade,  by  provisionaJ  order,  to,  amongst 
other  things,  transfer  pilotage  jurisdiction  and 
oonstitate  new  pilotage  authorities,  and  to  exempt 
itom  compalsory  pilotage  in  any  district,  and  so 
on.  In  1865  thei-e  is  to  be  found  an  Act  of  Par- 
liament giving  effect  to  a  provisional  order  aflect- 
isg  the  Tyne,  which  constitutes  a  body  of  com- 
missioners for  the  Tyne,  defines  the  pilota^ 
district,  transfers  to  the  commissioners  the  juris- 
diction vested  in  the  Trinity  House  of  Newoastle- 
■on-Tyne,  and  provides  for  pilotage  dues,  and 
nnder  sect.  16  provides  that  "Nothing  in  this 
order  shall  extend  to  oblige  the  master  or  owner 
of  any  vessel  to  employ  ...  a  pilot  if  he  is 
not  desirous  so  to  do."  It  was  held  in  the  case  of 
The  Johannes  Sverdrup  (ubi  tup.)  that  that  pro- 
visional order  contained  a  complete  code  of  regu- 
lations respecting  pilotage  in  the  river  Tyne,  and 
tibat  its  provisions  anperaeded  those  of  41  Geo.  3, 
c.  Ixxxvi. ;  and  that,  therefore,  under  sect.  16  of 
the  schedule  pilotage  was  not  compulsory  in  the 
.case  of  either  Britisn  or  foreign  vessels  in  the  Tyne. 
It  seems  to  me  that  that  case  has  no  application 
to  the  matter  before  me,  because  it  is  dealing 
with  the  effect  of  an  Act  of  Parliament  confirming 
«  provisional  order,  and  is  copcemed  solely  with 
the  effect  and  result  of  that  provisional  order  and 
the  Act  confirming  it.  The  present  case  appears 
to  me  to  be  entirelv  and  totally  different,  because 
there  is  no  provisional  order,  and  no  Act  of 
Parliament  varying  the  effect  of  the  Act  of  1801. 
There  is  only  a  set  of  bye-laws  made  by  the 
pilotage  authority  still  existing  as  far  as  the  port 
of  Blyth  is  concerned — the  Trinity  House  of  New- 
'castle-on-Tyne ;  and  those  bye-laws  are  made,  and 
really  only  made,  by  reason  of  sect.  333  of  the 
Merchant  Shipping  Act  of  1854,  now  continued 
by  the  later  Aot  of  1894.  The  only  other  points 
which  I  think  it  necessary  to  refer  to  are  these : 
It  is  said  that  by  the  terms  of  the  bye-laws  of 
1883  themselves  there  has  been  an  abolition  of 
compulsory  pilotage,  and  Mr.  Laing  relied  upon 
the  latter  paH  of  the  13th  clause,  which  says  tnat 
"  the  pilotage  dues  shall  be  paid  to  the  sub- 
commissioners  or  to  the  pilot  performing  such 
pilotage  within  five  days  after  the  performance 
thereof."  He  argued  that  as  the  pilotage  dues 
are  only  to  be  paid  to  the  sub-commissioners 
"  after "  the  pilot  has  performed  the  pilotage 
duties  they  cannot  possibly  be  paid  where  the 
pilot  has  not  performed  the  duty,  and  that  that 
implies  that  the  dues  cannot  lie  compulsorily 
imposed.  The  language  is  nothing  more  than  a 
repetition  of  what  is  to  be  found  in  the  latter 
part  of  sect.  7  of  the  Act  of  1801,  and  it  is  impos- 
sible to  construe  that  section  as  taking  away  the 
compulsion  imposed  by  sect.  6,  merely  because  it 
speaks  of  the  pilotage  dues  being  paid  within  five 
days  after  the  pilotage  duties  have  been  per- 
formed. Moreover  it  appears  to  me  on  the 
evidence  which  has  berai  given  that  there  is 
nothing  to  show  that  there  has  been  any  custom 
or  usage  with  regard  to  the  matter.  It  has  been 
said  wat  there  are  cases  in  which  foreign  ships 
have  not  been  asked  to  pay  after  coming  in  or 
going  out  of  port.    That  does  not,  to  my  mind, 


affect  the  legal  question  whether  it  is  compulsory 
in  law  or  not,  and  the  conclusion  to  which  I  have 
come  on  the  reading  of  these  Acts  of  Parliament, 
and  the  orders  and  bye-laws,  is  that  there  is 
nothing  to  be  found  wluch  in  any  way  abolishes 
the  compulsion  imposed  by  sect.  6  of  the  Act  of 
1801,  though  there  is  a  reduction  of  the  rates  in 
accordance  with  the  powers  conferred  by  the 
Merchant  Shipping  Acts.  For  these  reasons  I 
must  hold  Uiat  the  pilotage  in  this  case  was  com- 
pulsory by  law,  and  tb^t  the  defendants  are 
exonerated  from  responsibility. 

Judgment  for  the  defendants. 

Solicitors  for  the  plaintiffs,  Inee,  CoU,  and  Inee 
agents  for  W.  CharUon,  Blyth. 
SoUcitors  for  the  defendants,  Stohet  and  Stoke*. 


Monday,  Nov.  5. 
(Before  Babnbs,  J.) 
Thb  BiTBT.(a) 
Mortgage — Act  of  bankruptey  before  mortgage — 
JtferoAoni  Shipping  .ilc<1894, «.  36 — Banhruptey 
Act  1883,  M.  43,  44,  48. 
Where  a  mortgage  i»  granted  on  a  thip  after  the 
mortgagor  has  committed  an  act  of  bankruptcn/, 
in  respect  of  which  he  is  siibsequenily  adjwCi' 
cated  a  bankrwot,  the  mortgage  is  protected  by 
sect.  48  of  the  BarJerupteg  Act  if  the  mortgagee 
had  no  notice  of  the  act  of  bankruptey  at  the 
date  of  the  mortgage,  notuiithstanding  the  faxt 
that  the  ship  remains  in  the  possession  of  the 
mortgagor  vp  to  the  date  of  the  receiving  order. 
Lyon  t».  Weldon  (1824)  2  Bing.  3U)  followed. 
This  was  a  motion  on  behalf  of  a  mortgagee  of  a 
British  ship  for  an  order  that  he  was  entitled 
to  have  paid  out  of  court  to  him  the  sum  of 
221Z.  17i.  8d.,  being  the  proceeds  of  the  sale  of 
the  steamship  Buby. 

The  case  is  reported  on  other  grounds  in  78 
L.  T.  Hep.  235  and  267 ;  8  Asp.  Mar.  Law  Oas. 
389  and  421 ;  (1898)  P.  52  and  59. 

On  the  lat  Sept.  1897  the  owner  of  the  steam- 
ship Buby  mortgaged  her  to  the  plaintiff,  and  on 
the  2nd  ^pt.  the  mortgage  was  duly  registered. 

Shortly  afterwards  an  action  tn  rem  was  com- 
menced in  the  Bow  County  Court  against  the 
owner  of  the  Buby  by  the  owners  of  a  skiff  for 
damaee  by  a  collision,  and  on  the  3rd  Sept.  the 

Slaintiffs  obtained  judgment  for  21Z.  178.  lOd. 
ebt  and  costs. 

The  owner  of  the  Buby  having  made  default  in 
payment  a  warrant  of  executioa  was  issued,  and 
the  vessel  was  seized  by  the  high  bailiff  of  the 
Bow  County  Court. 

The  vessel  was  duly  appraised  and  sold  for 
3802.  on  the  28th  Oct.,  but  the  registrar  of 
shipping  at  Newhaven  refused  to  register  the 
bill  of  sale  except  subject  to  the  plaintiff's  out- 
standing mortgage. 

On  the  23rd  Nov.  a  receiving  order  was  made 
against  the  mortgagor,  the  original  owner,  and 
the  mortgagee  exercised  h|8  power  of  sale  under 
the  mortgage. 

The  mortgagee  having  intervened  in  the  collision 
action,  in  Jan.  1898  proceedings  were  taken  before 
the  President  (Sir  F.  Jeune)  (78  L.  T.  Rep.  267 ; 

(a)  Bsported  by  Butlkk  Abfikall,  Esq.,  Q.C.,  and  Sutton 
TlMHIS,  Eaq.,  B«riiater-at-Lav. 
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8  Asp.  Mar.  Law  Caa.  389 ;  (1898)  P.  52),  who  ulti- 
mately set  aaide  the  Bale  by  the  mortgagee,  upheld 
the  sale  by  the  bailiff,  and  ordered  the  proceeds 
to  be  brought  into  the  High  Court. 

The  mortgagee  now  claimed  the  balance  of  the 
fond  in  court  as  against  the  trustee  in  bankruptcy 
of  the  mortgagor.  The  act  of  bankruptcy  on 
which  the  receiving  order  was  made  was  com- 
mitted on  the  7th  July,  and  it  was  proved  that  at 
the  date  of  the  mortgage  the  mortgagee  had  no 
notice  of  any  aot  of  ^mkruptcy  committed  by 
the  owner  of  the  Ruby. 

By  sect.  36  of  the  Merchant  Shipping  Act  1894 
(57  &  58  Viot.  c.  60) : 

A  registered  laattgtgo  of  a  ihip  or  share  shall  not  be 
aifeoted  by  any  act  of  bankmptoy  oommitted  by  the 
mortcragor  after  the  date  of  the  record  of  the  mortgage, 
notwithstanding  that  the  mortgagor  at  the  oommenoe- 
ment  of  his  bankniptoy  had  the  ship  or  share  in  his 
possession,  order,  or  disposition,  or  was  repnted  owner 
thereof,  and  the  mortgage  shall  be  preferred  to  any 
right,  claim,  or  interest  therein  of  the  other  oreditors  of 
the  bankrapt  or  any  tmstee  or  assignee  on  their  behalf. 

By  sect.  43  of  the  Bankruptcy  Act  1883  (46  & 
47  Viot.  o.  62) : 

The  bankmp  toy  of  a  debtor,  whether  the  same  takes  place 
on  the  debtor's  own  petition  or  upon  that  of  a  oieditor  or 
creditors,  shall  be  deemed  to  have  relation  book  to,  and 
to  commence  at,  the  time  of  the  aot  of  baokraptoy  being 
oommitted  on  which  a  receiving  order  is  made  against 
him,  or,  if  the  bankrupt  is  proved  to  have  committed 
more  aots  of  bankrnptcy  than  one,  to  have  relation  baok 
to,  and  to  oommenca  at,  the  time  of  the  first  of  the  acts 
of  bankrnptcy  proved  to  have  been  oommitted  by  the  bank- 
mpt  within  three  months  next  preceding  the  date  of  the 
presentation  of  the  bankruptcy  petition ;  bat  no  bank- 
raptoy  petition,  receiving  order,  or  adjndioation  shall  be 
rendered  invalid  by  reason  of  any  aot  of  bankmptoy 
anterior  to  the  debt  of  the  petitioning  oreditor. 

Sect.  44.  The  property  of  the  baokmpt  divisible 
amongst  his  creditors  .  .  .  shall  comprise  the 
following  partioolars  :  (i.)  AU  snoh  property  as  may 
belong  to  or  be  vested  in  the  bankmpt  at  the  oommenoe- 
ment  of  the  bankmptoy,  or  may  be  acquired  by  or 
devolve  on  him  before  his  discharge,  (iii.)  All  goods 
being,  at  the  commenoement  of  the  bankmptqy,  in  the 
possession,  order,  or  disposition  of  the  bankmpt  in  his 
trade  or  business,  by  the  oonsent  and  permission  of  the 
true  owner,  under  suoh  circnmstances  that  he  is  the 
reputed  owner  thereof:  Provided  that  things  in  aotion 
other  than  debts  due  or  growing  due  to  the  bankrupt 
in  the  oonrse  of  his  trade  or  business  shall  not  be  deemed 
goods  within  the  meaning  of  this  section. 

Scot.  49.  Subjeot  to  the  foregoing  provisions  of  this 
Act  with  respect  to  the  effeot  of  bankruptcy  on  an 
execution  or  attaohment,  and  with  respect  to  the  avoid- 
ance of  certain  settlements  and  preferences,  nothing  in 
this  Aot  shall  invalidate,  in  the  case  of  a  bankmptoy 
<c)  Any  oonvejance  or  assignment  by  the  bankmpt  for 
valuable  oonsideration ;  Provided  that  both  the  follow- 
ing conditions  are  complied  with — namely  (1)  the  pay- 
ment, deUvery,  conveyance,  assignment,  contract,  dealing, 
or  transaction,  as  the  case  may  be,  taker  plaoe  before 
the  date  of  the  receiving  order;  and  (2)  the  person 
(other  than  the  debtor)  to,  by,  or  with  whom  the  pay- 
ment, delivery,  conveyance,  assignment,  oontract,  deal- 
ing, or  transaction  was  made,  exeonted,  or  entered  into, 
has  not  at  the  time  of  the  payment,  delivery,  convey- 
ance, assignment,  oontract,  dealing,  or  tnuisaotion, 
notice  of  any  available  act  <k  bankruptcy  oommitted  by 
the  bankrapt  before  that  time. 

Laing,  Q.G.  for  the  mortgagee. — This  is  not  a 
case  within  sect.  44  (iii.)  because  at  the  com- 
mencement of  the  bankruptcy — viz.,  on  the  7th 


July  1897 — the  bankrapt  was  not  the  apparent 
owner  of  the  ship,  but  the  real  owner.  Fortiier, 
he  could  not  be  in  posseBsion  of  the  ship  with  the 
consent  of  the  mortgagee  at  the  commenoement 
of  the  bankruptcy  since  the  mortgagee's  title  did 
not  accrue  until  some  time  afterwards.  Com- 
mencement of  the  bankruptcy  means  the  date  on 
which  the  act  of  bankruptcy  was  committed : 

Lyon  V.  WMon  (1824)  2  Bing.  334. 

Sect.  36  of  the  Merchant  Shipping  Act  1894  has 
reference  only  to  acts  of  bankruptcy  committed 
after  the  date  of  the  mortgage,  and  refers  only  to 
properly  registered  mortgages.  The  effect  of  the 
section  is  to  take  registered  mortgages  out  of  sub- 
sect,  (iii.)  of  sect.  44  of  the  Bankruptcy  Act  1883. 

Mwir  Maekemie  {Herbert  Reed,  Q.C.  with  him) 
for  the  tmstee  in  bankruptcy. — The  title  of  the 
trustee  relates  back  to  the  act  of  bankruptcy,  and 
the  case  does  not  oome  within  sect.  36  of  the 
Merchant  Shipping  Act  1894.  Sect.  36  only  pro- 
tects a  mortgagee  where  the  act  was  committed 
after  the  mortgage,  and  not,  as  in  the  present 
case,  before  it  was  committed.  The  mortgagee, 
however,  claims  the  protection  of  sect.  49  of  the 
Bankruptcy  Act  1883,  and,  that  being  so,  if  the 
case  of  Lyon  v.  Weildon  {v,hi  sup.)  is  gc^  law,  the 
case  of  the  trustee  cannot  be  supported.  That 
case  has  never  been  overruled,  but  has  been 
subject  tn  Bome  criticism  in  WUliams,  L.  J.'s  book 
on  Bankruptcy,  7th  edit.,  p.  211. 

Basnes,  J. — If  you  cannot  disti^uish  this 
case  from  the  decision  in  Lyon  v.  Weldon  {ubi 
sup.)  I  am  bound  to  follow  that  authority.  I 
think  the  money  must  be  paid  out  to  the  mort- 
g;agee,  and  that  there  should  be  no  costs — each 
party  must  bear  their  own  costs. 

Solicitors  for  the  mortgagee,  J.  A.  and  H.  E, 
Panfield. 

Solicitors  for  the  trustee  in  bankruptcy,  Trinder 
and  Capron. 


Nov.  5  and  6. 

(Before  Barnes,  J.  and  Tbinity  Masters.) 

The  Santiago,  (a) 

Salvage — Pilot — Services  beyond  ordinary  scope  of 
employment  —  Merchant  Shipping  Act  1894, 
*.  593. 

Whenapiiol  in  charge  of  a  ship  engaged  in  salving 
another  performed  services  which  could  not 
reasonably  be  considered  to  come  within  the  scope 
of  his  contract  as  pilot,  he  was  held  entitled  to 
receive  salvage  from  the  owners  of  the  salved 
vessel. 

Akerblom  ti.  Price  (44  L.  T.  Bep.  837 ;  4  Asp. 
Mar.  Law  Cas.  441 ;  7  Q.  B.  Dw.  129)  foUomed. 

This  was  an  aotion  originally  brought  by  the 
owners,  master,  and  crew  of  the  steamship  Portia 
for  salvage  services  rendered  to  the  steamship 
Santiago,  her  cargo  and  freight,  in  the  North  Sea 
on  the  19th  Oct.  1900. 

The  Portia  was  a  steamship  of  484  tons  net 
and  773  tons  gross  register,  and  was  on  a  voyage 
from  Hamburg  to  London  with  a  fall  general 
cargo,  manned  by  a  crew  of  seventeen  hands  all 
told,  and  carrying  thirty-nine  passengers. 

(a)Beported  bv  Bhtlib  Aspiha.ll,  Esq.,  Q.O.,  and  Surroa 
TlimiB,  Esq.,  Barrlater-aULaw 
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A.boat  7  a.m.  on  the  19th  Oct.,  when  abont 
thirteen  miles  S.E.  of  Southwold  lightship,  she 
fell  in  with  the  Santiago,  which  was  at  anchor 
with  her  engines  broken  down. 

The  Santiaqo  was  a  Spanish  steamship  of  2138 
gross  and  1360  tons  net,  and  at  the  time  was  on  a 
▼ojage  from  Bilbao  to  Newcastle-on  Tyne  with  a 
cargo  of  ore,  manned  bjr  a  crew  of  thirty-six 
hands. 

The  agreed  value  of  the  ship  was  13,0002.,  of 
her  cargo  70002.,  and  of  ber  freight  2502. 

The  weather  at  the  time  was  a  strong  E.N.E. 
wind  with  a  heavy  sea,  and  the  hawsers  were 
with  some  difficulty  made  fast.  Towing  proceeded 
without  event,  and  when  inside  the  Shipwash  the 
Portia  was  boarded  by  a  pilot,  Jonas  Harrington. 

In  coming  up  the  East  Swin  the  plaintifb' 
case  was  that  the  Santiago  sheered  badly,  and  on 
one  occasion  took  a  violent  sheer  and  had  to  be 
turned  round  in  order  to  be  got  on  her  course 
again. 

When  a  little  above  the  Nore  a  boat  was  let 
down  by  a  rope  to  the  Santiago,  but,  as  it  came 
alongside,  the  Santiaqo  took  a  heavy  sheer, 
causing  the  rope  to  slacken  and  foul  the  pro- 
peller of  the  Portia,  and  in  consequence  the  ooat 
was  smashed,  the  engines  of  the  Portia  had  to 
be  stopped,  and  the  Santiago  overran  her,  causing 
the  towing  hawsers  to  get  foul  of  her  propeller. 

At  the  trial  leave  was  given  to  the  pilot  of  the 
Portia  to  be  added  as  a  plaintiff  for  his  alleged 
services  in  assisting  to  salve  the  Santiago. 

The  pilot  also  claimed  extra  pilotage  for 
leading  in  a  vessel  which  had  not  a  qualified  pilot 
on  board  under  sect.  593  of  the  Merchant 
Shipping  Act  1894. 

The  defendants  admitted  the  pilot  was  entitled 
to  extra  pUotage,  bnt  not  to  salvage.  It  is  on 
this  question  that  the  case  is  reported. 

Sect.  593  of  the  Merchant  Shipping  Act  1894 
is  as  follows : 

If  any  boat  or  ship  havingr  on  board  a  qnalified  pilot 
leads  an;  ship  which  has  not  a  qnalified  pilot  on  board 
when  the  laat-mentioned  Bhip  oannot  from  partionlar 
oiroomstanoes  be  boarded,  the  pilot  bo  leadinjr  the  last- 
mentioned  ship  shall  be  entitled  to  the  fall  pilotage  rate 
for  the  di*tanoe  rnn  as  if  he  had  actually  been  on  bocud 
and  had  charge  of  the  ship. 

Butler  AtpinaU,  Q.C.  and  Dr.  Stubht  for  all  the 
plaintiffs. — The  pilot  is  entitled  to  something 
more  than  mere  remuneration  for  pilotage.  The 
Santiago  was  damaged  and  sheered  badly,  and 
there  was  great  risk  of  her  coming  into  collision 
with  the  Portia,  if  not  other  vessels.  Here  the 
services  were  attended  with  such  ripk  that  the 
pilot  could  not  reasonably  be  eicpeoted  to  perform 
them  for  the  ordinary  pilot's  fees : 

Aherblom  v.  Price.  44  h.  T.  Bep.  837 ;  4  Asp.  Mar. 
Law  Caa.  441 ;  7  Q.  B.  Biv.  129. 

The  pilot  was  under  no  contractual  obligations  to 
the  defendants,  and  rendered  services  to  their  pro- 
perty which,  under  the  circumstances,  amounted 
to  salvage.  The  case  is  not  governed  by  sect.  593. 
The  right  to  salvage  depends  upon  benefit  con- 
ferred. The  defendants  nave  bad  the  advantage 
of  the  pilot's  local  knowledge  and  experience  and 
ought  to  pay  for  thf  m. 

Laing,  Q.C.  and  Daiesnn  Miller  for  the  defen- 
dants.— The  pilot  was  bound  to  go  on  board  the 
leading  ship  as  pilot.    He  could  not  in  any  sense 


be  called  a  volunteer.  It  is  undesirable  that 
pilots  should  be  allowed  to  recover  salvage  : 

The  General  Palmer  (1828)  2  Hagg.  176  ; 
The  Enterprise,  2  Hagg.  (note),  178. 

In  this  case  he  did  nothing  more  than  he  wa» 
obliged  to  do  under  his  contract  of  pilotage.  The 
only  claim  he  can  possibly  have  is  for  extra  pilot- 
age under  sect.  593  of  the  Merchant  Shipping  Act 
1894. 

Barnbs,  J. — This  is  a  claim  for  salvage  made 
^  the  owners,  master,  and  crew  of  the  steamship 
Portia,  and  br  a  pilot  who  was  on  board  of  her, 
Mr.  Jonas  Harrington,  for  services  rendered  to 
the  steamship  Santiago  off  the  east  coast  on  the 
19th  Oct.  last.  The  Portia  is  a  screw  steamship- 
of  484  tons  net  and  over  700  tons  gross  register, 
and  she  was  bound  from  Hamburg  to  London 
with  general  cargo  and  a  crew  of  seventeen  hands 
all  told,  and  thirty-nine  passengers.  About  seven- 
o'clock  in  the  momine  she  fell  in  with  the  San- 
tiago about  thirteen  miles  to  the  8.E.  of  South- 
wold. The  Santiago  is  a  Spanish  steamer  of' 
large  size — that  is  to  say,  2138  tons  gross  register. 
She  was  bound  on  a  voyage  from  Bilbao  to  New- 
castle-on-Tyne  with  a  cargo  of  iron  ore  and  a 
crew  of  thirty- six  hands.  It  appears  that  shortly 
before  she  was  found  the  cover  of  her  cylinder 
broke  and  other  parts  of  the  engines  wer» 
damaged,  so  that  her  engines  became  useless. 
Thereupon  she  was  brought  to  an  anchor,  it  bong- 
feared  that  she  might  go  ashore.  Two  of  her 
anchors — a  large  anchor  and  a  kedge — were  lost, 
but  she  had  others,  and  finally  she  was  brought 
up  with  two  anchors.  There  she  was  lying  at  the 
time  when  she  was  sighted  by  those  on  board  the- 
Portia.  The  Portia  was  asked  by  signal  to  assist, 
and  did  take  this  vessel  in  tow,  but  there  wa» 
certeinly  considerable  difficulty  in  doing  it,  in  the 
course  of  which  the  Portia's  anchor  fouled  th& 
anchor  of  the  Santiago,  and  the  Portia't  anchor 
and  chain  were  lost.  The  weather  had  moderated 
from  the  time  when  the  vessel  first  broke  down, 
and  it  does  not  seem  to  have  been  of  any  very 
serious  force  whilst  one  vessel  was  in  tow  of  the 
other.  There  is  no  doubt  that  in  the  course  of 
the  towage  which  took  place  from  that  spot  to 
Oravesend  the  Santiago  was  sheering  heavily  all 
the  time,  and  on  one  occasion  took  such  a  violent 
sheer  that  it  was  necessary  for  the  Portia  to  make 
a  complete  sweep  rotmd  in  order  to  get  on  to  her 
coarse  again.  The  pUot  stated  in  nis  evidence- 
that  the  sheering  was  such  that  in  the  passing 
traffic  there  were  occasions  on  which  the  lighto, 
which  ought  to  be  expected  from  his  vessel,  were- 
changed;  in  other  words,  that  his  own  vessel 
was  forced  out  of  position  somewhat  so  as  to  show 
a  green  light  to  other  vessels  when  it  should  show 
a  red  light.  Whether  that  could  be  guarded 
against  by  prompt  action  on  the  part  of 
the  Portia  I  am  not  quite  sure,  but  that  i» 
what  the  pilot  says  about  it.  They  finally  got 
into  the  Tnames,  and  there  again  there  was  con- 
siderable difficulty,  because  in  coming  to  an 
anchor  at  the  Nore  the  rope,  attached  to  a  boat, 
which  was  being  passed  between  the  two  vessels 
was  caught  and  drawn  by  the  Portia't  propeller, 
and  the  boat  was  smashed  up.  The  mate  and 
men  in  the  boat  were  in  the  water  for  some  time. 
The  Portia  also  got  her  propeller  foul,  and  there 
was  some  difficulty  in  getting  it  dear.  After- 
wards the  Portia  left  the  Santiago  at  anchor  in 
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the  same  place  and  pi-oceeded  to  Graveaend,  and 
there  sent  a  tag  down  to  the  SaTUitiao.  That  tng 
took  the  Santiago  to  Graveaend,  and  is  to  be  paid 
by  the  owners  of  the  Portia  the  sum  of  761.  The 
result  of  the  aervioes  is  that  the  SatUiago  was 
broaght  ancoessfully  into  the  port  of  London,  a 
diatanoe  altogether  of  seventy  miles.  The  Portia 
sustained  some  delay,  and  having  on  board  thirty- 
nine  passengers  she  was  anxious  to  get  into  port. 
She  also  incurred  expense  by  the  loss  of  her  cable 
and  anchor,  and  boat,  and  is  liable  to  pay  752.  to 
the  tug.  Now,  the  principal  points  to  consider 
are,  first  of  all,,  the  values,  which  are  as  follows  : 
Santiago  17,000{.,  her  cargo  2000Z.,  and  freight 
2742.,  making  a  total  value  of  19,2742. ;  PoHia 
13,0002.,  her  cargo  70002.,  and  freight  2502.,  total 
20,2502.  The  other  matters  are  the  position  and 
riak  from  which  the  Santiago  was  reacned.  As  I 
have  said,  she  was  thirteen  milea  to  the  south- 
east of  Sonthwold,  and  was  lying  there  helpless. 
It  was  absolutely  necessary  slie  should  be  got  into 
safety.  At  the  moment  she  was  lying  securely 
anchored,  but  it  was  the  month  of  October,  and 
it  was  uncertain  what  class  of  weather  she  might 
meet  with  if  she  remained  there.  It  is  true  she 
was  in  the  traffic,  but  what  did  help  her  helped 
her  effectively  into  the  port  of  London.  With 
regard  to  the  risk  to  the  plaintiffs,  there  were 
several  occasions  on  which  the  Portia  was  in 
trouble  in  rendering  these  services,  as  I  have 
already  pointed  out  in  my  summary  of  the  facts ; 
and  it  must  be  remembered  that  the  Portia  was  a 
vessel  carrying  passengers  and  desirous  of 
getting  rapidly  into  ^rt.  I  think,  taking  all  the 
faots  into  consideration,  that  a  sum  of  10002.  is 
the  proper  award  to  make  in  this  case.  The 
apportionment  of  that  gives  rise  to  one  small 
question,  and  that  is  with  regard  to  the  services 
of  the  pilot.  He  has  been  added  aa  a  party 
to  this  case,  and  is  making  a  claim  for  aafvage. 
He  has,  I  understand,  ma^e  a  claim,  and  heea 
paid,  for  leading  this  boat,  the  Santiago,  in, 
under  aect.  593  of  the  Merchant  Shipping  Act, 
amounting  to  132.  98.  6d.  Whether  he  is  entitled 
to  make  that  claim  or  not  I  do  not  think  it 
necessary  for  me  to  determine.  He  has  had 
this  money,  and  what  I  have  to  consider  is 
-whether  he  is  entitled  in  the  particular  circum- 
stances to  make  a  claim  for  salvage  remunera- 
tion.  It  is  nob  necessary  for  me  in  this  case  to 
add  anything  to  the  judgment  in  Aherblom  v. 
Price  {ubi  tup.).  ,  It  is  not  at  all  desirable  in 
general  that  a  pilot  taking  charge  of  a  vessel, 
even  if  she  is  in  distress,  coming  into  porb,  should 
be  allowed  to  claim  for  salvage  services,  but  that 
he  can  do  so  in  some  oases  in  pretty  dear.  I  do 
not  think  either  counsel  has  disputed  this  general 
pn^KMition,  which  may  be  summarised  from  the 

Snestion  stated  in  Aherblom  v.  Price,  and  put  into 
hort  form,  namely,  that  if  a  pilot  does  render 
snch  services  to  a  vessel  in  disixess  as  no  reason- 
able person,  either  owner  or  pilot,  would  con- 
sider ought  to  come  within  the  scope  of  his 
contract,  then  there  is  no  reason  why  he  should 
not  be  paid  aome  salvage  reward,  because  he  mns 
risk  outside  that  which  anybody  has  in  contem- 
plation. That  doc  s  not  show,  at  all,  that  in  all 
cases  where  there  is  some  risk  he  is  to  get  salvage, 
because  the  circumstances  may  be  covered  by 
-what  is  in  contemplation;  but  the  question 
comes  to  be  this.  Does  he  in  any  particular  case 
run  so  much  risk  that  he  ought  to  receive  some 
Vol.  LXXXm.,  2144. 


salvage  in  addition  to  what  is  considered 
to  be  pilotage  reward  f  This  is  a  peculiar 
case.  Tne  pilot  was  on  board  the  towine  ship 
and  was  engaged  to  aaaist  her  up  the  Thames. 
In  doing  so  he  bad  this  other  ship  in  tow,  and  I 
have  aaked  the  Elder  Brethren  whether  they 
think,  having  r^ard  to  the  faots,  he  ran  more 
risk  than  anybody  ought  to  consider  is  covered 
by  the  oonti«ct  of  pilotage,  assuming  there  were 
one,  which  is  not  the  case  here — at  least  it  is 
doubtful  whether  there  is  any  contract.  They 
think  that  to  some  extent  the  pilot  did  perform 
services  entirely  outside  what  it  ought  to  be  con- 
sidered he  ought  to  perform.  I  think  that  is 
pretty  obvious,  because  it  is  not  at  all  the  case  of 
a  leading  ship  giving  a  guide  to  the  other  ship 
coming  in,  to  wUoh  the  593rd  section  appUes.  Ix 
is  a  case  where  he  is  in  charee  of  a  leading  ship 
which  is  fast  to  the  other  ship,  and  where  it  is 
shown  that  the  leading  ship  is  exposed  to  very 
considerable  risk  and  danger  with  the  traffic  in 
the  Thames — to  risk  of  coUision  with  that  traffic. 
I  think  that  having  regard  to  the  facts  of  this 
particular  case  the  pilot  is  entitled  to  receive 
something  beyond  the  money  which  he  has  been 
paid.  I  apportion  the  award  in  this  way :  I  think 
the  owners  should  receive  tiie  sum  of  7202.,  the 
master  802.,  the  pilot  402.,  and  the  crew  1602. 
according  to  their  ratings,  with  this  qualification, 
that  the  mate  and  two  men  who  performed  the 
boat  service,  and  who  at  that  critical  moment 
were  nearly  drowned,  should  receive  treble  shares. 
The  claim  of  the  owners  of  the  Portia  must  not 
be  enforced  unless  they  produce  the  receipt  for  the 
amount  of  752.  paid  to  the  tug. 

Solicitors  for  the  plaintiffa,  Stokes  and  Stoke*. 

Solicitors  for  the  defendants,  W.  A.  Crump  and 
Son. 


Jfttlitctal  Committee  of  tfje  ^rtii^  Council. 

Saturday,  July  28. 
(Present :    The     Bight     Hons.     Lords     Mac- 
NAOHTBN  and  LiNSLET,  Sir  B.  Couch,  and 
Sir  H.  Stbong.) 

Be  Gbeoo&t.  (a) 

PBTITION  FOB  LEAVE  TO  APPEAL  FBOU  THE 
SUPBEHE  COUBT  OF  THE  COLONY  OF  VICTOBIA. 

Lunacy — Practice — Lunacy   Act   1890 — Bight  to 

trial  by  jury. 

A  person  detained  as  a  lunatic  has  no  right  to 

have  the  question  of  his  lunacy  tried  by  a  jury. 

This  was  a  petition  for  leave  to  appeal  from 
certain  orders  made  by  the  Supreme  Court  of  the 
Colony  of  Victoria. 

Sargant  appeared  for  the  petitioner. 
Their  Lordships'  judgment  was  delivered  by 
Lord  LiNDLBY. — This  is  an  application  by  a 
gentleman  who  is  detained  in  the  Colony  of  Yic- 
toria  as  a  lunatic  for  special  leave  to  appeal 
against  certain  orders,  his  object  being  to  compel 
the  authorities  there  to  try  the  question  of  his 
lunacy  by  means  of  a  jury.  Their  Lordships 
have  looked  with  care  through  the  Lunacy  Act 
applicable  to  this  case — the  Lunacv  Act  of  1890 — 
and  they  have  come  to  the  following   conclu- 

(a>  Beportad  bj  0.  E.  Ualdr.n,  Biq.,  B«iTliter-at-L»w, 
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sion  upon  it :  If  a  person  is  detained  as  a  Innatic 
be  can  only  be  discharged,  first,  by  fiabeaa 
corpus,  which  this  gentleman  has  applied  for ;  and, 
secondly,  under  the  sections  of  tne  Lunacy  Act 
relating  to  discharge,  and  those  are  sects.  22  to  27 
and  98  to  105.  Under  none  of  those  sections  is 
there  any  right  to  a  jury,  but  great  care  is  taken 
to  insure  the  discovery  and  discharge  of  any  one 
'who  ought  not  to  be  detained.  In  addition  to 
those  sections,  sects.  71,  82,  83,  ajid  86  may  be 
referred  to  as  important.  Under  a  habeas  corpus 
the  applicant  is  not  entitled  to  have  bis  sanity 
ascertained  by  a  jniy.  The  court  may  come  to  a 
conclusion,  as  it  has  done  in  this  case,  that  the 
applicant  is  lawfully  detained  upon  the  evidence 
before  it.  The  court  is  not  bound  to  direct  an 
issue  to  be  tried  by  a  jury.  The  court  can 
always  direct  such  an  issue  if  the  court  is  of 
opinion  that  justice  requires  it.  Under  these 
circumstances  their  Lordships  will  not  advise 
Her  Majesty  to  grant  the  leave  asked  for  in  this 
case. 

Solicitors  for  the  petitioner,  St.  Barbe,  Sladen, 
and  Wing. 


July  18, 19.  and  Nov.  10. 
(Present:   The  Bight  Hons.  Lords  Hobhousb, 
MAtJKAOHTBN,  and  LiMDLBT,  Sir  R.  Couch, 
and  Sir  H.  Steonq.) 
Mrlhoubne    Tbahwat   and  Omnibus   Com- 
pany V.  Mayor  of  Fitzboy.  (a) 
ON  appeal  feom  the  supreme  court  of  the 

COLONY  OP  VICTORIA. 

Rating  —  Appeal  —  Victorian  Justices  Act  1890, 
«.  139 — Local  Oovemment  Act  1891,  e.  60 — 
Bating  of  tramway — Occupation — Deductions 
— Rating  of  engine-houses — Practice — Appeal  to 
Privy  Council — Security  for  costs. 

By  the  Victoria  Local  Government  Act  1891  {No. 
12'K}),  8.  (>0,  all  rating  appeals  are  to  be  made  to 
the  County  Court, "  and  its  decision  is  to  be  final 
and  conclusive  on  all  points."  By  the  Justices 
Act  of  1890  {No.  1105),  s.  139,  "in  any  ease  of 
appeal "  the  court  may  state  a  special  case  for 
the  determination  of  the  Supreme  Court. 

Held,  that  the  expressions  of  finality  in  No.  1243 
must  be  taken  to  be  limited  and  qualified  by  the 
provisions  of  No.  1105. 

Judgment  of  the  court  below  affirmed. 

A' tramway  company  is  the  occupier  of  the  land  on 
which  its  tramtoay  is  constructed,  though  its 
occupation  is  restricted  to  a  partieidar  purpose, 
and  it  is  rateable  as  such  occupier.  Fimlioo 
Tramway  Company  v.  Greenwich  Union  (29 
L.  T.  Rep.  605 ;  L.  Rep.  9  Q.  B.  9)  approved. 

In  arriving  at  the  rateable  valtie  no  deduction  can 
be  allowed  for  interest  on  loans  or  for  sinking 
fund. 

Separate  buildings  belonging  to  a  tramway  com- 
pany whose  operations  extend  over  several  rating 
areas  should  be  rated  separately  to  the  area  in 
which  they  stand,  and  not  included  in  an  aggre- 
gate rate  to  be  apportioned  among  the  various 
rating  areas  according  to  the  length  of  tramway 
in  each. 

Judgment  of  the  court  below  affirmed. 

The  Order  in  Council  of  the  9</i  June  1860,  which 
requires  an  appellant   to    give  security  to  the 

(a)  UcporMd  by  C  E.  Malden,  Eaq,,  BuTlat«r-At-L»w. 


respondent  for  costs,  does  not  require  that  the 
security  shall  be  delivered  to  the  respondcTit. 
An  effectual  delivery  of  the  security  to  me  officer 
of  the  court  from  which  the  appeal  com^s  is  a 
sufficient  compliance  with  the  order. 

This  was  an  appeal  from  a  judgment  of  the 
Suprema  Court  of  the  Colony  of  Victoria  (Madden, 
C.J.,  Holroyd,  Hodges,  and  Hood,  JJ.),  who  had 
reversed  in  part  a  decision  of  the  judge  of  the 
County  Court  of  Melbourne  (Judge  Casey)  upon 
a  special  case  stated.  ^ 

The  appellants  had  appealed  against  a  rate 
assessed  on  their  property  in  the  city  of  Fitzroy. 

The  facts  and  arguments  appear  fully  from  the 
judgment  of  their  Lordships. 

Asquith,  Q.G.,  Isaacs,  Q.C.  (of  the  Colonial  Bar), 
and  the  Son.  J.  Mansfield  appeared  for  the 
appellants. 

Balfour  Browne,  Q.C ,  Cripps,  Q.C,  Lewis 
Coward,  and  Aubrey  Lawrence  for  the  respondents. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

Nov.  10. — ^Their  Lordships'  judgment  was  de- 
■livered  by 

Lord  HoBHOUSE. — This  appeal  is  not  unim- 
portant to  the  parties  directly  concerned  ;  and  it 
derives  greater  importance  from  the  fact  that  it 
involves  a  controversy  on  the  principle  of  levying 
local  rates  which  is  pending  between  the  appel- 
lants and  other  local  authorities  besides  the 
respondents;  and  anuther  controversy  on  proce- 
dure which  affects  rating  authorities  and  rate- 
payers generally.  The  appellants  carry  on  their 
business  in  the  city  of  Fitxroy  and  several  other 
cities  or  towns  under  the  provisions  of  Acts  of 
Parliament  passed  in  the  years  1883  and  1884. 
For  the  year  1896-97  the  appellants  were  rated  by 
the  respondents  at  10  per  cent,  on  the  assessed 
value  of  13.2252.  The  appellants  objected  to  the 
principle  on  which  the  value  was  assessed,  mainly 
because  the  respondents  refused  deductions  for 
certain  classes  of  outgoings.  They  appealed  to 
the  County  Court,  and  on  the  15th  March  1898 
Judge  Casey,  who  presided  in  that  court,  decided 
in  accordance  with  their  contention,  reducing 
the  valuation  from  13.2282.  to  16822.  On  the 
17th  May  1898  the  Supreme  Court  issued  a 
mandamus  to  Judge  Casey  directing  him  to 
state  the  facts  for  their  determination.  The 
appellants  appealed  to  the  Fall  Court  on  the 
ground  that  the  decision  of  the  County  Court  in 
a  rating  appeal  is  final  and  conclusive,  and  that 
the  mandamus  was  issued  without  jurisdiction. 
On  the  26th  July  1898  the  Full  Court  dismissed 
the  appeal,  and  the  soundnes  s  of  that  decision  is 
challenged  in  the  present  appeal.  Their  Lord- 
ships will  first  address  themselves  to  this  question, 
which  is  one  of  nicety  and  diflSculty.  It  depends 
on  the  examination  of  a  series  of  statutes  relating 
to  local  government,  and  of  another  series  re- 
lating to  the  functions  of  justices  of  the  peace 
sitting  in  petty  or  general  sessions.  In  making 
that  examination  their  Lordships  have  been  much 
aided  by  a  very  full  and  careful  judgment  de- 
livered by  Hood,  J.  in  a  suit  between  the  present 
appellants  and  the  Corporation  of  Melbourne, 
reported  in  24  Victorian  Beporte,  p.  33.  The 
appellants  rest  their  case  on  the  provisions  of  the 
Local  Government  Acts  of  1890  (No.  1112)  and  of 
1891  (So.  1243).    By  sect.  276  of  1112  an  appeal 
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ia  ^ven  on  the  ground  of  anfaimess  or  incorrect- 
nesa  occurring  in  Taluations  and  assesamenta,  to 
the  Court  of  Petty  Sessiona ;  and  the  Judgment 
of  that  court  is  to  be  final  and  conclusive,  fiy 
sect.  277  an  appeal  is  given  to  the  Court  of 
General  Sesaions  for  any  cause  :  the  court  is  to 
hoar  the  appeal  in  a  summary  way,  and  its  de- 
cision ia  to  M  final  and  conoluaiye  on  all  parties. 
By  sect.  60  of  No.  1243  all  rating  appeals,  which 
then  lay  to  Greneral  Sessions,  are  to  oe  made  to 
the  County  Court:  the  court  is  to  hear  them 
in  a  summary  way,  and  its  decision  is  to  be 
final  and  conclusive  on  all  points.  According 
to  the  provisions  of  these  sections  considered  by 
themselves  the  decisions  of  County  Courts  in 
rating  appeals  are  unimpeachable.  No.  1243, 
however,  in  sect.  61,  enacts  that  all  provisions  of 
Acts  relating  to  such  appeals  to  General  Sessions 
shall  (subject  to  the  provisions  of  No.  1243)  apply 
to  appeals  to  the  County  Conrt.  For  that  pur- 
pose County  Courts  are  to  have  all  the  powers 
and  jurisdiction  possessed  by  the  Court  of  Greneral 
Sessions.  But  while  the  Legislature  was  passing 
No.  1112  it  was  also  passing  the  Justices  Act  of 
1890  (No.  1105),  of  which  sect.  139  runs  as  follows : 
"  No  proceeding  to  be  had  touching  the  conviction 
of  any  offender  against  any  Act,  or  touching  any 
order  made  or  any  other  matter  or  thing  done  or 
transacted  in  or  relative  to  the  execution  of  any 
Act,  shall  be  vacated  or  quashed  for  want  of  form 
or  be  removed  or  removable  (except  as  hereinafter 
mentioned)  by  certiorari  or  any  other  writ  or 
process  whatsoever  into  the  Supreme  Court ;  but 
m  any  case  of  appeal  the  Court  of  General 
Sessions  before  whom  the  same  is  heard  and 
determined  shall,  if  so  required  by  any  party  to 
such  appeal,  state  the  facts  apeoially  for  the 
determination  of  the  Supreme  Court  thereon,  in 
which  case  that  conrt  may  determine  the  same, 
any  Act  to  the  contrary  notwithstanding."  The 
literal  construction  of  these  words  is  quite  clear, 
viz.,  that  the  Court  of  Greneral  Sessions  may  be 
required  to  state  a  case  in  all  appeals,  without 
any  apparent  exception  of  rating  appeals.  There 
ia,  therefore,  a  contradiction  between  the  two 
simultaneous  directions  of  No.  1105,  s.  139, 
and  No.  1112,  s.  277,  and  there  must  be  some 
qualification  of  the  literal  meaning  of  one  or  the 
other  in  order  to  bring  out  any  sensible  result. 
It  is  indeed  suggested  by  the  appellants  that 
No.  1243,  passed  in  the  next  year,  disposes  of 
the  matter  by  providing  that  the  decisions  of  the 
County  Court  shall  be  "  final  and  conclusive  on 
all  points."  This,  it  is  urged,  is  different  from 
being  "  conclusive  on  all  parties  " ;  it  embraces 
points  al  law  as  well  as  of  fact,  and  shuts  out  the 
explanation  that  enactments  of  finality  coupled 
with  provisions  for  consideration  on  a  stated  case 
mean  that  the  finality  does  not  extend  to  points 
of  law.  But  in  No.  1243  itself,  immediately  after 
the  prevision  for  finality  in  aect.  60,  comes 
sect.  61,  applying  to  rating  appeals  all  the  pro- 
visions of  other  Acts,  and  giving  to  County 
Courts  all  powers  and  jurisdiction  possessed  by 
Courts  of  General  Sessions.  That  would  include 
the  jurisdiction,  and  with  it  the  obligation,  to 
state  a  case,  unless  there  is  some  provision  to 
prevent  it.  It  is  true  that  all  this  is  done 
"  subject  to  the  provisions  of  this  Act."  But  all 
this  portion  of  the  Act  is  aimed  at  substitnting 
County  Courts  for  General  Sessions  in  rating 
appeals,  and  to  those  provisions  the  whole  is  sub- 


ject. It  is  almost  inconceivable  that  the  framers 
of  the  Act  should  have  deliberately  intended  to 
make  an  alteration  of  a  different  kind  and  of 
great  importance  in  jurisdiction,  by  the  obscure 
process  of  writing  in  the  word  "  points  "  instead 
of  "parties."  That  is  the  only  "  provision "  in 
No.  1243  calculated  to  exclude  the  operation  of 
sect.  139  of  No.  1105.  It  was  then,  and  had  long 
been,  the  practice  of  Courts  of  Greneral  Sessions 
to  state  cases  in  i-ating  appeals,  and  that  practice 
must  have  been  well  known  to  all  persons  familiar 
with  these  branches  of  law.  If  there  had  been  an 
intention  to  prohibit  that  practice,  something 
more  direct  and  definite  would  surely  have  been 
said.  The  existence  at  that  time  of  the  practice 
of  stating  cases  in  rating  appeals  is  not  disputed, 
though  it  has  been  disputed  at  the  Bar  whether 
or  no  it  has  continued  up  to  the  present  time.  In 
his  judgment  delivered  in  this  case  the  learned 
Chief  Justice  speaks  of  it  as  a  well  defined  prac- 
tice which  has  prevailed  from  the  earliest  time 
since  local  government  has  existed.  Hood,  J.  has 
known  instances  in  the  year  1892.  He  does  not 
think  it  necessary  to  trace  it  back  earlier  than 
the  year  1865.  By  the  Municipal  Corporations 
Acts  of  1863  (No.  176,  ss.  199-201.  and  No.  184, 
ss.  199-201)  provisions  were  made  for  rating 
appeals  to  petty  sessions'  and  general  aeaaions 
respectively,  in  terms  corresponding  to  those  used 
in  No.  1112,  including  the  provisions  as  to  finality. 
But  by  the  Justices  Act  of  1865  (No.  267,  s.  1*5) 
the  Courts  of  General  Sessions  had  power  to 
state  a  case  "  in  any  appeal."  At  that  time  then, 
if  no  earlier,  the  framers  and  readers  and  adminis- 
trators of  Sessiona  Statutes  found  in  Local  Govern- 
ment Acts  general  expreaaions  of  finality  for 
decisions  in  rating  appeals,  coupled  with  the  pro- 
vision in  Juatices  Acts  of  one  special  mode  of 
questioning  the  finality  of  the  same  decisions. 
Ic  is  a  hazardous  use  of  language,  and  difficulties 
have  sprung  from  it  in  other  statutes  and  other 
departments  of  law ;  but  it  seems  to  have  found 
favour  in  Victoria.  Hood,  J.  aays  truly  that 
throughout  the  legislation  on  rating  appeals 
appears  a  desire  that  the  decision  of  the  Appel- 
late Court  should  be  final,  and  also  an  inten- 
tion to  allow  reconsideration  by  means  of  stating 
cases.  It  ia  pointed  out  by  him,  and  also  by 
Madden,  C.J.,  that  unless  there  ia  some  machinery 
for  such  reconsideration  by  some  tribunal  the 
common  superior  of  all,  the  courts  are  certain  to 
diverge  in  opinion,  and  there  will  be  diversity  of 
laws  in  every  separate  area  of  a  Court  of  Greneral 
Sessions  or  of  a  County  Court.  The  learned 
jndgjes  below  have  no  right,  and  this  Board  has 
no  right,  to  set  up  practice  or  policy  against  clear 
enactments.  But  when  the  Legislature  has 
spoken  with  two  voices,  it  is  very  much  to  the 
purpose  to  show  which  voice  has  in  fact  been 
listened  to  by  suitors  and  by  administrators  of 
the  law,  and  which  must  lead  to  confusion  such 
as  all  statesmen  desire  to  avoid.  The  most 
plauaible  argument  in  favour  of  the  appellants  is 
that  which  seeks  to  qualify  sect.  139  of  No.  1105 
by  saying  that  it  does  not  apply  to  rating  appeals 
at  all;  by  which  process  one  of  the  discordant 
voices  is  silenced,  while  the  other  speaks.  It  is 
urged  that  the  obligation  of  stating  a  case  ia  laid 
upon  the  Court  of  General  Sessions  in  substitu- 
tion for  the  writ  of  certiorari  which  ia  taken 
away;  the  section  is  mainly  directed  to  criminal 
cases,  and  ia  at  all  events  satisfied  by  confining  it 
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to  matters  within  the  ordinary  jurisdiction  of  the 
Court  of  General  Sesaiona  derived  from  common 
law.  This  reasoning,  however,  cuts  down  the 
generality  of  the  words  used  not  only  in  the  latter 
part  of  the  section  "  any  case  of  appeal,"  but  in 
the  former  part  which  includes  "  any  other 
matter  or  thing  done  or  transacted  in  or  relative 
to  the  execution  of  any  Act " ;  and  its  departure 
from  the  literal  meaning  of  the  words  is  hardly 
if  at  all  less  than  that  which  is  made  by  impos- 
ing a  qualification  on  the  provisions  for  finality. 
Then  it  is  suggested  that  rating  appeals  are  the 
creation  of  the  Local  Government  Acts,  which 
require  finality;  whereas  the  duty  of  stating 
cases  is  found  in  the  Justices  Acts,  which  are 
mainly  directed  to  other  matters ;  and  that  in  case 
of  conflict  the  directions  which  relate  to  the  more 
specific  matter  should  prevail.  But  there  is  too 
much  blending  of  rating  appeals  with  other 
appeals  for  the  successful  use  of  this  argument. 
It  is  not  the  case  that  a  series  of  Local  Govern- 
ment Acts  lays  down  one  set  of  rules  for  rating 
appeals,  and  a  series  of  Justices  Acts  another 
set  for  other  appeals.  Bating  appeals  are  dealt 
with  expressly  by  the  Justices  Acts,  sometimes 
bfing  separately  mentioned  and  sometimes  in- 
cluded under  the  general  term  of  "  appeals."  In 
the  Justices  Act  of  1876  (No.  565)  sects.  23  to  :J3 
lay  down  rules  relating  to  appeals,  which  must 
include  rating  appeals  biacause  here  and  there  the 
latter  are  excepted  and  made  subject  to  a  separate 
provision.  Then  sect.  34,  speaking  of  appeals 
generally,  gives  to  the  parties,  by  mutual  consent 
and  by  order  of  the  Supreme  Court,  power  to  state 
a  case  for  the  Supreme  Govirt  without  requiring 
any  decision  by  the  Court  of  Sessions.  Sect.  36  is 
the  same  with  sect.  139  of  No.  1105  in  all  respects 
except  that  it  confers  a  power  instead  of  laying  a 
duty  on  the  Conrt  of  Sessions  to  state  a  case.  It 
would  be  a  very  forced  construction  of  No.  565  to 
hold  that  sect.  36  differs  as  to  its  subject-matter 
from  the  group  of  which  it  forms  part,  and  when 
it  speaks  of  "  any  case  of  appeal "  does  not  in- 
clude rating  appeals.  Why,  then,  should  not  the 
same  words  be  neld  to  include  them  when  trans- 
ferred to  sect.  139  of  No.  1105  P  Moreover, 
sect.  36  itself  is  taken  from  sect.  11  of  12  &  13 
Viet.  c.  45,  which  provides  for  stating  a  case  in 
appeal  against  any  "judgment,  order,  rate,  or 
other  matter."  The  Victorian  legislation  does  not 
enumerate  these  particulars,  but  it  uses  general 
terms  of  a  nature  and  in  a  context  adapted  to 
embrace  them  all.  As  for  the  other  parts  of 
sect.  139,  the  model  of  it  is  to  be  found  in  the 
English  Highway  Act  of  1835.  That  Act  gives 
an  appeal  in  rating  cases  to  Quarter  Sessions  and 
makes  the  decision  on  appeal  binding  and  conclu- 
sive on  all  parties  to  all  intents  and  pui-posea 
whatsoever,  sect:  105.  Afterwards  come  sects.  107, 
108,  which  take  away  the  general  right  of  cer- 
tiorari, but  give  power  to  the  Quarter  Sessions  to 
state  a  case  "  in  any  case  of  appeal,"  and  on  that 
a  writ  of  certiorari  may  issue.  It  is  true  that  the 
subject-matter  of  the  English  statute  puts  it 
beyond  doubt  that  rating  appeals  are  included. 
Still,  the  mode  of  drafting  adopted  is  to  provide 
in  the  most  emphatic  and  nnqualified  terms  for 
finality ;  and  afterwards  to  introduce  a  provision 
the  effect  of  which  is  to  qualify  the  finality.  And 
unless  the  Victorian  Legislature  intended  to  bring 
about  the  same  result,  it  is  strange  that  in  these 
two  simultaneous  statutes  they  should  have  used 


forms  of  words  corresponding  with  the  English 
model.    All  these  lines  of  inquiry  lead  up  to  the 
conclusion  that  in  sect.  139  "  any  oases  of  appeal" 
includes  rating  appeals;    and  so  the  appellants 
fail  to  show  that  the  statutes  speak  in  their  favour 
without  contradiction.    Their  Lordships  feel,  as 
eveij  jndge  who  has  addressed  himself  to  the 
subject  has  felt,  the  difficulty  of  the  question.    It 
is  one  of  those  difficulties  in  the  face  of  which 
this  board  would  hesitate  to  disturb  the  decision 
of  the  Supreme  Court  on  a  point  intimately  con- 
nected with  its  own  practice,  even  if  their  Lord- 
ships' minds  had  been  more  hardly  pressed  by  the 
arguments  for  the  appeal  than  they  have  been. 
On  the  best  opinion  tney  can  form  the  learned 
judges  below  nave  reached  the  most  reasonable 
conclusion  of  which  these  unskilfully  drawn  Acts 
admit — viz.,   that  the  expressions  of  finality  in 
No.  1243  must  be  taken  as  limited  and  qualified 
by  the  provisions  of  No.  1105,    and    that   the 
Supreme  Court  had  jurisdiction  to  grant  the  man- 
damuB  of  May  1898.    On  the  hearing  of  the  special 
case,  the  legal  position  of  the  parties  appeared  to 
be  as  follows :  The  appellant  company  was  incor- 
porated in  1864  and  obtained  powers  to  construct 
tramways  in  various  mnnicip^ties.    In  1883  an 
Act  was  passed,  part  of  which  is  an  instrument 
contained  in  its  4th   schedule    and    called    the 
scheduled  agreement.     By  it  the  municipalities 
affected  received  power  to  establish  a  new  corpo- 
ration composed  ot  members  selected  from  them- 
selves.   This  was  called  t^e  Tramways  Trust     It 
was  vested  with  the  powers  of  the  company,  and 
was    placed  under  obligation  to  construct    the 
contemplated  tramways  within  five  years,  and  to 
grant  to  the  company  a  lease  of  them  for  thirty 
years  from  the  time  when  interest  should  begin  to 
run  upon  the  loan  which  the  trust  was  to  raise. 
The  14th  paragraph  of  the  f  chednled  agreement 
lays  down  the  principal  provisions  of  the  lease.  The 
companv  is  to  pay  to  the  trust  interest  on  the 
capital  borrowed  by  the  trust:  (sub-sect.  1).    It 
is  also  to  pay  to  the  trust  annual  instalments  to 
form  a  sinking  fund  in  reduction  of  the  loan — 
viz.,  during  the  first  ten  years  of  the  lease  1^  per 
cent,  on  the  borrowed  capital,  during  the  next 
ten  years  2  per  cent.,  and  during  the  last  ten 
3  per  cent. :  (sub-sect.  2).    It  is  to  maintain  the 
roadway  on  which  the  rails  are  laid  to  the  satis- 
faction of  the  trust .-  (sub-sect.  3).   Sub-sects.  4  and 
5  are  as  follows :  "  (4.)   In  consideration  of   the 
payments  aforesaid,  the  trust  shall  give  to  the 
company  possession  of  the  several  tramway  lines 
according  as  such  shall  be  completed  and  shall 
be  available  for  the  running  of  carnages  thereon, 
and  the  company  shall  during  the  currency  of  the 
lease  have  the  sole  right  of  use  of  the  tramway, 
with   carriages    having    flange  wheels,  or  other 
wheels  suitable  only  to  run  on  the  rails  of  the 
tramway,  and  also  of  demanding  and  taking  the 
tolls  and  charges  authorised  by  the  Act.  Provided 
always  that  the  company  shall  not  be  entitled  to 
exact  fares  or  tolls  exceeding  those  specified  in 
the  Act.    And  the  company  shall  be  liable  to  no 
other  payment  to    the  trust  or  to  the   several 
corporations  represented  thereon  for  proportion 
of  profits  or  otherwise  howsoever,  except  for  muni- 
cipal rates."    "  (5.)  Each  corporation  within  the 
limits  of  whose  municipality  any  portion  of  the 
tramway  shall  be,  shall  during  the  currency  of 
the    lease  be  entitled  to  rate  the    company  in 
respect  of  its  nae  of  the  tram^vay,  and  to  receive 
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and  recover  from  the  company  all  rates  dae  in 
respect  thereof."  Sect  45  of  the  Act  providea 
that:  "Notwithstanding  anything  in  this  Act 
nontained,  the  company  shall  not  acquire,  or  be 
deemed  to  acquire,  any  right  other  than  that  of 
oaer  of  any  road  along  or  across  which  it  shall 
lay  any  tramway."  Some  Tariations  were  after- 
wards made  as  to  the  number  and  duration  of  the 
leases,  bnt  they  do  not  aSect  the  question  of 
rating.  On  the  30th  June  1888,  before  which 
time  the  tramways  now  in  question  were  completed 
by  the  trust,  a  consolidated  lease  was  granted  by 
toe  trust  to  the  company,  running  for  thirty-two 
years  from  the  1st  July  1884.  In  it  the  company 
covenants  to  pay  interest  on  the  loans  raised  by 
the  trust,  then  amounting  to  1,200,000^..  and  the 
statutory  payments  to  the  sinking  fund.  Those 
pavments  are  to  continue  to  the  Ist  July  1916 
uuess  that  fund  shall  previously  be  sufficient  to 
meet  the  whole  debt  and  expenses  of  the  trust. 
If  the  payments  are  iosufficient  for  that  purpose 
the  company  is  to  make  up  the  deficiency.  All 
those  annual  payments  are  to  be  chargeable  as 
rent,  with  the  usual  remedies  for  the  recovery  of 
rent.  The  company  further  covenants  to  pay 
salaries  to  the  officers  of  the  trust  to  the  extent 
of  lOOUi.  per  annum,  and  to  pay  to  the  municipali- 
ties all  such  rates,  taxes,  aud  assessments  as 
shall  be  lawfully  levied  or  payable  to  them 
respectively  in  respect  of  the  tramways  passing 
through  their  municipal  districts.  The  statutes 
of  Victoria  have  followed  the  English  statutes  in 
defining  the  principles  on  which  property  is  to 
be  rated.  By  Act  No.  1112,  s.  246,  it  is  enacted : 
"  All  land  shall  be  rateable  property  within  the 
meaning  of  this  Act  and  of  tne  Acts  relating  to 
the  incorporation  of  the  city  of  Melbourne  and 
town,  of  Geelong,  save  as  is  next  hereinafter 
excepted  (that  is  to  say)  land  the  property 
of  Her  Majesty  which  is  unoccupied  or  used 
for  public  purposes  .  .  .  land  vested  in  or 
in  tLe  occupation  of  or  held  in  trust  for 
the  municipality  or  the  connoil  thereof."  And 
by  the  same  Act,  amended  by  No.  1243, 
the  property  rateable  is  to  be  computed  "at  its 
net  annual  value,  that  is  to  say,  at  the  rent  at 
which  the  same  might  reasonalily  be  expected 
to  let  from  year  to  year  free  from  all  usual 
tenants'  rates  and  taxes,  and  deducting  therefrom 
the  probable  annual  average  cost  of  insurance 
and  other  expenses  (if  any)  necessai-y  to  maintain 
such  property  in  a  state  to  command  such  rent." 
No  mention  is  made  of  any  deduction  for  interest 
or  money  borrowed  for  or  employed  in  the  con- 
sti-action  or  creation  of  the  property  which  is  the 
subject  of  valuation.  It  is  not  necessary  to  state 
the  figures  which  have  been  worked  ont  by  the 
oonrts  below.  There  is  no  dispute  as  to  the 
amount  of  the  gross  profit  made  by  the  company. 
The  company  does  not  now  claim  any  of  the 
dednotaons  which  Judge  Casey,  and  after  him  the 
Supreme  Conrt,  hare  disallowed.  The  city  no 
longer  disputes  the  claims  to  deductions  which 
have  been  allowed  by  the  Supreme  Court.  The 
company  has  been  allowed  all  the  deductions 
allowed  by  the  Rating  Acts.  The  controversy  is 
narrowed  down  to  the  questions  whether  Judge 
Casey  was  right  in  deducting  from  the  gross 
profits  of  the  company  its  pavments  for  interest 
on  loons  and  for  sinking  fund,  items  amounting 
to  110,000!.,  and  whether  the  valuation  of  certain 
engine-houses  has  been  rightly  adjusted.     On  the 


2l8t  Sept.  1899  the  Supreme  Conrt  issued  its 
final  order  deciding  these  matters  in  favour  of 
the  city,  with  the  effect  that  for  the  municipal 
year  1896-97  the  value  of  the  company's  rateable 
property  in  the  city  is  fixed  at  10,4232.,  and  the 
rate  at  1043/.  The  company  contends  in  this 
appeal  that  the  Supreme  Court  has  erred  on  the 
three  points  in  controversy.  The  first  two 
questions  resolve  themselves  into  the  prior  ques- 
tion whether  the  rate  levied  is  the  ordinary  occu- 
pation rate  or  one  of  a  peculiar  kind.  It  is 
contended  that  ordinary  rates  do  not  fall  on  the 
company  because  it  faUs  within  the  exceptions  of 
sect.  246  of  No.  1112.  But  though  the  ownership 
of  land  used  for  public  roads  is  vested  in  the 
Crown,  the  land  now  in  question  is  not  unoccupied, 
nor  used  for  public  purposes  except  in  the  sense 
that  the  public  may  use  it  for  payment.  It  is 
occupied  by  the  company  and  used  for  the  profit 
of  its  members.  Nor  is  there  any  trust  for  the 
municipality.  The  object  of  the  argument  just 
dealt  with  is  not  to  deny  the  liability  to  rates, 
which  is  affirmed  by  the  express  terms  of  the 
scheduled  agreement  and  of  the  lease,  but  to  help 
the  further  contention  that  the  ordinary  mode  of 
finding  the  value  of  the  property  rated  is  not  to 
be  followed,  but  some  other  mode  more  favourable 
to  the  company.  Accordingly  arguments  of  some 
subtlety  have  been  addressed  to  their  Lordships 
on  the  wording  of  sub;sects.  4  and  5  of  the  sche- 
duled agreement.  The  drift  of  these  arguments 
b,  that  rating  the  company  in  raspect  of  its  use 
of  the  tramway  is  not  the  same  thing  as  a  simple 
occupation  rate ;  that  the  use  of  the  tramway 
must  have  regard  to  the  profit  derived  from  it ; 
that  profit  cannot  be  made  till  expenses  have  been 
met;  that  payments  required  by  the  scheduled 
agreement  and  lease  are  the  necessary  conditioos 
of  making  any  profit  at  all ;  that  even  admitting 
that  the  rent  obtainable  from  a  hypothetical 
tenant  is  the  true*  test  of  value,  nolx>dy  would 
ofEer  any  rent  until  he  had  allowed  for  the  pay- 
ments in  question.  On  careful  consideration  of 
these  arguments  their  Lordships  cannot  admit 
their  validity.  Nothing  is  clearer  than  that  the 
company  is  laid  under  the  obligation  of  paying 
municipal  rates.  Nothing  is  more  unlikely  than 
that  the  Legislature  should  have  intended  to 
impose  a  new  and  peculiar  kind  of  rate  without 
any  indication  of  the  principles  to  govern  it,  or 
of  the  methods  to  be  followed  in  assessing  it.  It 
is  true  that  the  company  has  not  acquired  any 
right  other  than  that  of  user  of  the  roads  on 
which  it  lays  its  tramway,  and  that  the  rate  is 
leviable  on  nothine  but  the  use  of  the  tramway. 
Bnt  their  Lordships  do  not  find  in  these 
provisions  any  indication  of  a  departure  from 
the  principles  of  municipal  rating  established 
alike  in  England  and  in  Victoria.  The  use  of  the 
tramway  is  the  occupation  of  the  tramway.  The 
position  of  the  tramway  company  in  the  case  of 
Pimlieo,  <fic.,  Tramway  Company  v.  Greenwich 
Uni<m  (29  L.  T.  Bep.  605;  L.  Rep.  9  Q.  B.  9) 
resembles  that  of  the  present  appellant.  The 
enactments  defining  the  position  of  the  two  com- 
panies are  almost  identicsLl.  The  Pimlieo  company 
was  held  to  be  an  occupier,  rateable  as  such,  and 
not  the  less  so  because  its  occupation  was  re- 
stricted to  a  particular  purpose,  nor  because  the 
public  also  had  rights  over  the  same  ground. 
Their  Lordships  agree  with  the  Supreme  Court 
that  this  company  is  subject  to  ordinary  municipal 
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rates.  It  is  quite  true  that  there  are  difficulties 
in  applying  the  test  of  the  hypothetical  tenant  to 
property  ^vhich  ia  not  subject  to  the  competition 
of  the  mai'ket.  But  that  ia  the  test  which  the 
Acts  of  Parliament  do  apply  ;  nor  is  it  easy  to 
see  what  better  principle  there  is  to  apply, 
though  in  the  case  of  unmarketable  property 
a  larger  amount  of  conjecture  is  necessary 
than  in  ordinary  cases.  It  is  true  also  that  in 
valuing  a  property  of  this  kind  there  comes  in 
another  element  of  uncei'tainty  which  does  not 
usually  exist  in  the  case  of  bouses  and  land,  viz., 
that  of  profit.  Nobody  would  take  the  occupation 
and  use  of  a  tramway  except  for  the  single  pur- 
pose of  making  profit.  This  difficulty,  however, 
has  been  met  by  the  somewhat  inexact  and  rough, 
but  ensentially  juat,  method  of  making  an  allow- 
ance for  the  supposed  profits  of  the  supposed 
tenant.  Both  courts  have  allowed  the  company 
on  this  account  to  deduct  from  their  gross  profits 
the  amount  of  10  per  cent,  on  their  capital  outlav. 
But  whatever  the  difficulties  may  be  they  hardly 
affect  the  present  question.  The  city  claims  con- 
tribution to  its  expenses  from  every  occupier  of 
land  within  its  area  according  to  the  value  of  his 
occupation.  That  value  is  what  the  thing  ia  worth 
to  use,  whether  it  be  ascertained  by  the  hypo- 
thesis of  a  tenant's  rent  or  otherwise.  Its  worth 
to  uce  cannot  be  affected  by  the  bargains  which 
the  actual  occupant  has  made  in  order  to  acquire 
the  occupation.  They  may  be  profitable  to  him  or 
the  reverse,  but  they  do  not  enter  into  the  ques- 
tion between  him  and  the  rating  authority.  In 
the  ordinary  case  of  houeea  the  municipality 
does  not,  except  as  a  possible  help  to  get  at  the 
value,  inquire  what  purchase  money  or  rent  the 
occupier  has  paid  or  is  bound  to  pay ;  f  ither  of 
which  may  l>e  much  above  or  much  below  the 
actual  value,  which  is  the  object  of  inquiry.  In 
this  case  the  company  has  in  effect  undertaken 
to  make  good  to  the  trust  all  its  expenditure  in 
constructing  the  tramways,  receiving  for  that 
consideration  the  beneficial  use  of  the  tramways 
for  thirty-two  years.  If  it  had  paid  down  the 
l,200,000t.  owing  by  the  trust  at  the  date  of  the 
lease,  it  could  not  have  claimed  that  sum  or 
interest  upon  it  as  so  much  deduction  from  the 
value  of  the  occupation.  The  mode  of  payment 
actually  adopted,  by  paying  interest  on  the  debt 
and  providing  a  sinking  fund,  is  mere  machinery. 
It  makes  the  case  a  peculiar  one  in  form,  but  not 
differing  in  substance  from  ordinary  acquisitions 
of  rateable  property.  The  substance  of  the  trans- 
action is  that  the  company  shall  have  the  tram- 
ways for  thirty-two  years  on  the  terms  of  making 
good  to  the  trust  its  whole  expenditure  on  the 
ti-amways ;  and  whether  that  be  a  good  or  a  bad 
bargain  for  the  company,  it  cannot  affect  the 
value  of  the  occupation  which  it  has  bought,  and 
in  which  the  city  finds  it.  Whether  the  com- 
pany's payments  on  this  account  are  called  rent 
or  instalments  of  purchase  money,  they  are 
equally  the  discharge  of  the  conaideration  for 
which  the  company  obtained  ita  occupation,  and 
equally  inadmissible  as  deductions  from  rateable 
value.  Within  the  city  of  Fitzroy  the  company 
possesses  three  engine-houses,  and  a  controversy 
has  arisen  how  they  should  be  rated.  The  com- 
pany contend  for  what  is  called  the  mileage 
principle,  which  means  that  the  houaes  shall  be 
taken  as  one  item  in  the  whole  concern,  and  that 
the  aggregate  rate  shall  be  shared  among  the  dif- 


ferent municipalities  according  to  the  length  of 
tramway  in  each.    The  city  contend  for  what  is 
called  the  parochial  principle,  by  which  separate 
buildings  belonging  to  a  single  concern  whose 
operations  extend  over  a  number  of  rating  areas 
are  rated  separately  to  the  area  in  which  they 
stand.    It  ia  obvious  that  the  mileage  principle 
may  work  unfairly  as  between  the  several  areas. 
In  this  case  it  works  to    the   disadvantage  of 
Fitzroy,  because  the  mileage  within  that  city  is 
about  one-twelfth  of  the  whole,  whereas  the  value 
of  the  engine-houses  within  it  is  more  than  one- 
sixth  of  the  value  of  all  the  engine-houses  of  the 
company.    Madden,  C.J.  lavs  it  down  that  the 
parochial  principle  should  be  applied  wherever 
reasonably  practicable.    Judge  Casey  applied  the 
mileage  principle,  for  reasons  not  stated  in  the 
special  case.    The  Supreme  Court  found  in  the 
case  materials  for  applying  the  parochial  principle, 
and  saw  no  practical  difficulty  in  doing  it.     What 
they  have  done  is  to  deduct  from  the  rateable 
value  of  the  whole  concern  the  separate  rateable 
value  of  the  engine-houses,  which  they  have  taken 
at    the    minimum    fixed    by   statute   for   rating 
value,  being  5  per  cent,  on  the  fee  simple  value. 
The  remainder  of  the  rating  value  of  the  concern 
they  distribute  among  the  rateable  areas  on  the 
mileage  principle;  and  they  allot  to  a  separate 
area  the  rate  leviable  on  the  engine-houses  within 
it.    This  appears  to  their  Lordships  to  be  the 
right  method  of  dealing  with  the  case.    There  is 
yet  another  question  which  arises  on  the  proceed- 
ings for  obtaining  leave  to  appeal.    On  the  4th 
Oct.  1899  the  Supreme  Court  made  an  order  which 
was  cortected  on  the  2  let  Dec.  1899.    It  then 
took  the  form  of  a  declaration  that  if  within  three 
months  from  the  4th  October  security  should  be 
given  by  the  company  in  a  bond  or  mortgage  or 
X)er8onal  recognisance  of  the  value  of  4002.  for  the 
prosecution  of  an  appeal  and  payment  of  all  such 
costs  as  may  be  awarded  to  tne  respondents,  the 
appeal  shall  be  allowed.    On  the  4th  Jan.  1900 
the  court  passed  an  order  which  after  referring  to 
certain  bonds  of  the  company  and  others,  allowed 
the  appeal.    On  the  1st  Feb.  1900  the  Prothono- 
tary  certified  the  transcript,  and  further  certified 
that  the  appellants  had  given  security  to  the  value 
of  4002.  for  the  prosecution  of  the  appeal  and 
payment  of  costs.    On  the  9th  Feb.  the  city  of 
Fitzroy  appealed  from  the  order  of  the  4th  Jan., 
and  on  the  same  day  the  court  passed  an  order  by 
which,  after  declaring  that  the  conditions  pre- 
scribed by  the  Order  in  Council  of  the  9th  June 
1860  had  not  been  performed  by  the  company, 
they  discharged  the  order  of  the  4th  Jan.  1900, 
and  refused  with  costs  the  company's  motion  on 
which  that  order  was    made.     This  proceeding 
prevented     the     company      from      prosecuting 
their*   appeal     except     by     special     leave     of 
the    Queen    in    Council.      That    was    obtained 
without     difficulty,    and     at     the    same     time 
the  company  asked  and  obtained  leave  to  appeal 
from  the  order  of  the  9th  Feb.    The  conditions 
required  by  the  Order  in  Council  are  as  follows : 
"  And  in  all  cases  security  shall  also  be  given  by 
the  party  or  parties  appellant  in  a  bond  or  mort- 
gage or  personal  recognisance  not  exceeding  the 
value  of  500Z.  sterling,  for  the  prosecution  of  the 
appeal  and  the  payment  of  all  such  costs  as  may 
be  awarded  by  Her  Majesty,  her  heirs  and  snooee- 
Bors,   or   by   the   Ju^cisu   Committee   of    Her 
Majesty's  Privy  Council  to  the  party  or  parties 
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respondent,  and  if  such  last-mentioned  secnrity 
shall  be  entered  into  within  three  months  from 
the  date  of  such  motion  or  petition  for  leave  to 
appeal,  then  and  nat  otherwise  the  said  court 
shall  allow  the  appeal,  and  the  party  or  parties 
appellant  shall  be  at  liberty  to  prosecute  his,  her, 
or  their  apx>eal."  What  the  appellant  company 
did  was  to  execute  bonds  in  favour  of  the  respon- 
dent city,  and  to  deposit  them  with  the  pro- 
thonotanr.  It  also,  though  it  was  superflaous, 
deposited  4002.  in  court.  The  reasons  for  the 
order  of  the  9th  Feb.  are  not  stated  in  the  record, 
but  counsel  agree  that  the  objection  to  tbe  com- 
pany's proceedings  was  that  the  bonds  were 
delivered  to  the  prothonotary,  and  not  to  the 
city.  The  validity  of  this  objection  has  not  been 
maintained  by  any  argument  at  the  Bar.  It 
seems  to  their  Lordships  to  proceed  on  an 
erroneous  construction  ot  the  Order  in  Council. 
That  order  requires  security  for  payment  of  costs 
to  the  respondent,  but  does  not  require  delivery 
to  him  of  the  bonds  constituting  his  security. 
The  court's  order  as  settled  on  the  ^Ist  Dec.  1899 
correctly  follows  the  Order  in  Council.  If  there 
is  an  effectual  delivery  of  the  instruments  con- 
atitoting  the  security,  that  is  a  compliance  with 
both  the  orders.  It  is  stated  at  the  Bar  to  be 
the  common  practice  to  deliver  bonds  to  the 
prothonotary.  The  practice  is  probably  very 
cimvenient,  and  certainly  there  is  nothing  at 
variance  with  it  to  be  found  in  the  Order  in 
Council.  Their  Lordships  are  of  opinion  that 
the  order  of  the  9th  Feb.  1900  should  be  dts. 
charged,  and  that  instead  thereof  the  appeal  of 
the  city  from  the  order  of  the  4th  Jan.  should 
be  dismissed  with  costs.  They  will  humbly 
advise  Her  Majesty  to  make  order  to  this  effect, 
and  with  that  exception  to  dismiss  the  present 
appeal.  The  appellant  faaviog  failed  in  every 
point  on  the  merits  of  the  controversy,  must  pay 
the  general  costs  of  the  appeal.  But  as  in  conse- 
quence of  the  order  of  the  9th  Feb.  1900  the  appel- 
lant company  was  forced  to  make  application  to 
this  board,  the  respondents  must  pay  the  costs  of 
that  application,  which  will  form  a  set-off  against 
the  general  costs  of  appeal. 

Solicitors  for  the  appellant,  Wadeson  and 
MaUeaon. 

Solicitors  for  the  respondents,  Stanley,  Wood- 
houte,  and  Hedderwick. 
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(Before  Lord  Alvbbstonb,  C.  J.,  Rigby 

and  Williams,  L.JJ.) 

Day  v.  Kelland.  (a) 

APPBAL  FBOM  THE  CHANCEBY  DIVISION. 

Costs —  Mortgage  —  Solicitor  mortgagee  —  Profit 
costs — Mortgagees  Legal  Costs  Act  1895  (58  &  59 
Viol.  e.  25),  s.  3. 

In  1893  the  usual  order  was  inade  in  an  action  for 
foreclosure,  there  being  second  mortgagees  and 
the  first  mortgagee  being  a  solicitor,  directing 

(a)  Beported  by  W.  C.  B18II,  Ew).,  BarriiMr-ftt-Law. 


redemption  or  foreclostire  and  an  inquiry  what 
UKM  due  to  Dts  plaintiff  for  principal,  interest, 
and  costs,  such  costs  to  be  taxed. 

In  1898  an  order  was  made  on  further  considera- 
tion directing  taxation  of  the  plaintiff's  costs  in 
the  action,  including  all  costs  properly  incurred, 
biU  directing  that  a  part  only  should  be  payable 
in  priority  to  another  mortgagee. 

Held,  that  the  rights  of  the  parties  were  deter- 
mined by  the  order  of  1893,  and  therefore  the 
solicitor  mortgagee  was  not  entitled  to  profit 
costs  under  the  Mortgagees  Legal  Costs  Act 
1896. 

Decision  of  Cozens-Hardy,  J.  (82  L.  T.  Rep.  142) 
affirmed. 

On  the  6th  Feb.  I89I  W.  H.  Kelland  deposited 
the  title  deeds  ot  certain  real  estate  with  the 
Devon  and  Cornwall  Bank  to  secure  money  due 
from  him,  and  signed  a  memorandum  agreeing 
to  execute  a  legal  mortgage  when  requested  to 
do  so. 

On  the  I3th  March  I89I  Kelland  gave  a  further    ' 
equitable  charge  on  the  property,  and  this  charge 
was   on  the   18th   July   1891   transferred  to   K. 
Cuddeford. 

On  the  25th  March  1892  the  plaintiff,  who  was 
a  solicitor,  paid  off  the  bank,  took  a  transfer  of 
tbeir  debt,  and  obtained  a  legal  mortgage  from 
Kelland  to  secure  the  amount. 

In  1893  the  plaintiff  commenced  this  action 
by  originating  summons  against  Cuddeford  and 
other  puisne  mortgagees  for  foreclosure. 

In  April  1893  an  order  was  made  directing  an 
account  to  be  taken  of  what  was  due  to  the 
plaintiff  for  principal  and  interest  under  the 
deposit  of  the  title  deeds  from  the  6th  Feb.  1891 
until  the  date  of  the  chief  clerk's  certificate, 
"and  mortgagee's  costs  and  expenses  (if  any) 
and  for  his  costs  of  this  action,  such  costs  to 
be  taxed  by  the  taxing  master";  and  it  was 
declared  that  such  principal,  interest,  and  costs 
were  a  charge  on  the  estate.  And  it  was  ordered 
that  upon  Robert  Cuddeford  paying  to  the 
plaintiff  what  should  be  found  due  to  him  for 
principal,  interest,  and  costs,  charges,  and 
expenses  under  and  by  virtue  of  the  equitable 
mortgage,  within  six  months  after  the  date  of  the 
certificate,  the  plaintiff  should  i-econvey  the  pi-o- 
perty  comprised  in  that  mortgage  to  Cuddeford 
free  from  incumbrances,  and  in  default  of  pay- 
ment the  defendant  Cuddeford  was  to  be  lore- 
closed  of  all  equity  of  redemption  in  the  property, 
except  such  equity  of  redemption  as  he  might  be 
entitled  to  subject  to  the  legal  mortgage ;  and  it 
was  ordered  that,  in  case  of  such  foreclosure,  a 
further  account  should  be  taken  of  what  was  due 
to  the  plaintiff  under  his  legal  mortgage,  and  for 
his  mortgagee's  costs,  charges,  and  expenses  (if 
any),  and  for  his  costs  of  the  action,  such  costs 
to  De  taxed. 

Similar  provisions  were  made  for  redemption 
by  and  foreclosure  of  certain  other  defendants. 

On  the  19th  Feb.  1898  an  order  was  made  on 
further  consideration  directing  taxation  of  the 
costs  of  the  plaintiff  of  the  action,  including  his 
costs  properly  incurred  and  paid  on  the  transfer 
of  the  equitable  mortgage,  and  including  his 
costs  properly  incurred  of  the  legal  mortgage. 
The  order  contained  a  direction  for  apportioning 
the  costs,  some  of  them  only  being  payable  in 
priority  to  the  eeourity  of  Cuddeford. 
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Tbe  plaintiff  was  a  solicitor  and  acted  for 
himself  in  the  proceedings,  and  on  taxation 
the  taxing  master  held  that  bv  virtue  of  the 
Mortgagees  Legal  Costs  Act  1«95,  s.  3,  he  was 
entitled  to  charge  profit  costs,  bat  this  view  was 
OTerruled  by  Cozens-Hardy,  J.  (82  L.  T.  Bep. 
142)  and  the  plaintiff  appealed. 

A'Bedcett  TerreU  for  the  appellant. — The  appel- 
lant is  entitled  to  his  profit  costs  under  sect.  3  of 
the  Mortgagees  Legal  Costs  Act  1895,  which  b^ 
sab-sect.  2  applies  to  mortgages  made  and  busi- 
ness transacteid  before  or  after  the  commenoe- 
ment  of  the  Act.  The  order  of  April  1893  did 
not  determine  the  principle  on  which  the  costs 
were  to  be  taxed.  That  order  was  only  an 
administratiTe  order,  and  did  not  give  the  appel- 
lant any  right  to  which  he  was  not  entitled  before 
it  was  made.  The  order  under  which  the  taxation 
of  the  costs  took  place  was  that  of  Feb.  1898,  and 
therefore  the  appellant  is  entitled  to  the  benefit 
of  the  Act.  The  case  of  Eyre  v.  Wynn-Maekenxie 
(69  L,  T.  Rep.  823;  (1896)  1  Ch.  135)  is  dis- 
tingnishable.  There  a  judgment  had  been  given 
before  the  Act  which  expressly  declared  the 
appellant  was  not  entitled  to  charge  profit  costs. 

Stewart  Smith  for  Gnddeford. — The  appellant's 
right  to  costs  was  ascertained  by  the  order  ot 
April  1893,  and  an  Act  passed  afterwards  cannot 

five  any  right  to  more  costs  than  he  had  at  the 
ate  of  the  order. 

Terrell  in  reply. 

Lord  Alvbbstonk,  G.J. — 1  am  of  opinion  that 
the  decision  of  Cozens-Hardy,  J.  was  right.  I 
do  not  express  any  opinion  on  the  effect  of 
sect.  3  of  the  Mortgagees  Legal  Costs  Act  1895, 
because  1  do  not  think  that  question  arises  here. 
In  my  opinion,  the  rishts  of  the  parties  in  this  case 
were  determined  bv  the  order  of  April  1893.  It  is 
said  tibat,  inasmncn  as  before  the  operation  of  that 
order  was  completed  the  Act  of  1895  was  passed, 
that  Act  applies  to  this  case.  So  to  hold  would 
be  altering  the  rights  <A  the  parties  under  the 
order  of  April  lS)3  by  subsequent  legislation. 
Though  I  do  not  think  the  present  case  is  covered 
by  the  decision  of  the  Court  of  Appeal  in  Eyre 
r.  Wynn-Mackemie  (ubi  sup.),  I  think  the  prin- 
ciple of  that  decision  applies,  and  that  the  appel- 
lant's rights  must  be  determined  by  the  law  as 
it  stood  when  his  rights  were  given  to  him. 

BioBT,  L.J. — I  am  of  the  same  opinion. 
Whatever  rights  were  ascertained  by  the  order  of 
1893  must  be  governed  by  the  law  then  in  force. 
I  understand  that  to  be  the  decision  of  CoKons- 
Hardy,  J.,  and  I  agree. 

Williams,  L.J. — I  agree. 

Solicitors  :  Taylor,  Hbare,  and  PUeher ;  H.  Mear, 
dgent  for  Dunn  and  Baker,  Exeter. 


Thursday,  Oct.  25. 

(Before  Lord  Alvbbstomb,  C.J.,  Biubt  and 

Williams,  L.JJ.) 

DocaLAS  V.  BOLAH.  (a), 

APPEAL  FKOM  TBE  CHANCEBT  DIVISION. 

Judicial  trustee — Person  nominated  in  summons 
— Jurisdiction  to  appoint  another  person  — 
Official  of  the  court — Judicial  Trustees  Act  1896 
(59  &  60  Vict.  e.  35),  s.  1,  sub-ss.  1,  S— Judicial 
Trustee  Rules  1897,  r.  23  ^1). 

The  general  jurisdiction  of  the  court  under  sect.  1, 
sub-sect.  1,  of  the  Judicial  Trustees  Act  1896  to 
appoint  any  person  a  judicial  trustee  is  not 
limited  by  sub-sect.  3  of  sect.  1.  Therefore  where 
the  court  does  not  think  fit  to  appoint  as  judicial 
trustee  a  person  namM  in  the  summons  there 
is  jurisdiction  to  appoint  a  person  suggested  by 
the  retiring  trtmlee,  and  such  power  is  not 
limited  to  the  appointment  of  an  official  of  the 
court. 

Decision  of  Keketcieh,  J.  affirmed. 

On  the  2nd  Aug.  1898  John  Broadway  waa 
appointed  judicial  trustee  of  a  settlement  dated 
the  27th  June  1865  and  made  on  the  marriage  of 
the  appellant,  Mrs.  Eliza  Donglas,  and  her  late 
hnsbiuid. 

The  settlement  contained  a  power  for  Mr.  and 
Mrs.  Douglas  or  the  survivor  of  them  "  to  exer- 
cise any  statutory  power  of  appointing  a  new 
trustee  or  trustees  of  these  presents." 

In  1899  Broadway  wished  to  retire  from  the 
trust,  and  on  the  20th  June  1899  a  summons  was 
taken  out  by  Mrs.  Douglas,  who  was  tenant  for 
life  under  the  settlement,  asking  that  Broadway 
might  be  at  liberty  to  resign  and  that  a  Mr. 
Brewis,  the  husband  of  one  of  her  daughters, 
might  be  appointed  judicial  trustee  in  his  place. 

Mrs.  Douglas'  four  daughters  were  entitied  to 
the  property  comprised  in  the  settlement  after 
her  death,  and  all  of  them  except  Mrs.  Brewis 
opposed  the  appointment  of  Mr.  Brewis  as  trustee 
and  supported  the  appointment  of  a  Mr.  Winter, 
who  had  been  suggested  by  Broadway  in  tbe 
notice  of  his  desire  to  retire  in  accordance  with 
rule  23  (1)  of  the  Judicial  Trustee  Bules  1^7. 

At  the  hearing  of  the  summons  Kekewicb,  J. 
appointed  Winter,  and  from  this  decision  Mrs. 
Donglas  appealed. 

It  was  admitted  at  the  hearing  of  the  appeal 
that  under  the  circumstances  of  the  case  it  would 
not  be  desirable  to  appoint  Brewis. 

Ward  Cddridge  for  the  appellant. — Under 
sect.  1,  sub-sect.  3,  of  the  Judicial  Trustees  Act 
1896,  if  the  court  is  not  satisfied  of  the  fitness  of 
the  person  nominated  in  the  summons,  it  only 
has  jurisdiction  to  appoint  an  official  of  the  court 
to  be  the  judicial  trustee.  There  is  no  jurisdic- 
tion to  appoint  any  other  person. 

T.  J.  C.  Tomlin,  for  the  respondents,  was  not 
called  on. 

Lord  Alvebstone,  C.J. — Upon  an  application 
by  Mrs.  Donglas,  the  tenant  for  life  under  a 
setUement,  for  the  appointment  of  Mr.  Brewis  as 
judicial  trustee  of  the  settiement  in  sncoeaaion  to 
Mr.  Broadway,  the  learned  judge  appointed  Mr. 
Winter,  who  had  been  suggested  by  Mr.  Broad- 
way, to  be  judicial  trustee  in  his  place.  It  is 
contended  that,  under   sect.  1  of   the  Judicial 
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Trustees  Act  1896,  if  a  person  who  is  entitled 
to  apply  to  the  oonrt  asks  that  a  certain  person 
should  be  appointed  as  judicial  trustee,  and  the 
court  is  not  satisfied  as  to  his  fitness,  the  court 
can  only  under  sect.  1,  sub-sect.  3,  appoint  an 
official  of  the  court  as  trustee,  inst^d  of  the 
person  so  nominated.  I  think  that  is  too  narrow 
a  construction  of  the  Act.  Here  the  person  who 
has  the  right  to  appoint  a  new  trustee  has  under 
the  settlement  only  the  power  ot  exercising  any 
statutory  power  of  appointment.  The  statutory 
power  in  point  here  is  that  contained  in  the 
Judicial  Trustees  Act  1896.  Under  sect.  1,  sub- 
aect.  1,  of  that  Act  the  court  may  appoint  any 
fit  and  proper  person  to  be  a  judicial  trustee; 
and  sub-sect.  3  does  not  limit  the  jurisdiction 
of  the  court  to  the  appointment  of  an  official 
of  the  court  as  tiaistee  where  the  court  is  not 
satisfied  as  to  the  fitness  of  the  person  nominated 
by  the  person  making  the  application  —  so  to 
hold  would  limit  the  beneficial  opei-ation  of  the 
Act.  Sub-sect.  1  gires  the  court  a  general  power 
to  appoint  a  trustee,  and  sub-sect.  '•)  does  not 
cut  down  that  power  and  applies  only  to  the 
special  cases  mentioned  in  it — viz.,  where  no  one 
is  nominated,  or  where  the  x>er8on  nominated  is 
not,  in  the  opinion  of  the  court,  a  fit  person.  In 
either  of  these  cases  the  court  may  appoint  an 
official  of  the  court  to  be  a  trustee.  But  when 
another  fit  person  is  suggested  by  some  of  the 
parties,  the  court  is  not  bound  to  appoint  an 
official  as  trustee.  As  to  the  merits  in  tbis  par- 
ticular case,  Kekewich,  J.  has  exercised  his  discre- 
tion, and  we  see  no  reason  why  this  court  should 
interfere.  The  appeal  must  be  dismissed  with 
costs. 

BiGBT,  L.J. — ^I  am  of  the  same  opinion.  The 
court  had  before  it  a  proper  application  for  the 
appointment  of  a  judicial  trustee.  The  appellant 
wished  Mr.  Brewis  to  be  appointed,  but  it  is  now 
admitted  that  that  would  be  an  impossible  ap- 
pointment, and  it  plainly  is.  Then  it  ia  said  that, 
under  sub- sect.  3  of  sect.  1,  as  the  person  named 
in  the  summons  was  not  appointed,  the  court  only 
had  jurisdiction  to  appoint  an  official  of  the  court 
as  trustee,  and  could  not  appoint  a  third  person. 
Rule  23  of  the  rules  under  the  Act  provides  that 
a  judicial  trustee  shall  givp  notice  to  the  court  of 
his  desire  to  retire,  "stating  at  the  same  time 
what  arrangements  it  is  proposed  to  make  with 
regard  to  the  appointment  of  a  successor."  The 
judicial  trustee  nere  gave  notice  of  his  wish  to 
retire,  and  suggested  the  appointment  of  Mr. 
Winter  as  his  successor.  In  that  way  the  name 
of  Mr.  Winter  was  fairly  before  the  oonrt  as  an 
altemative  to  Mr.  Brewis,  and  I  have  no  doubt 
that  the  court  had  ample  jurisdiction  under  the 
Act  to  appoint  Mr.  Winter.  I  am  satisfied  that 
Kekewicn,  J.  exercised  a  wise  discretion,  and  that 
I  should  have  come  to  the  same  conclusion 
myself. 

Williams,  L.J. — ^I  agree. 
Solicitors  :  Poole  and  Bobinson ;  Flax  and  Lead- 
bitter,  agents  for  W.  J.  Hindmar$h,  Alnwick. 


Nov.  7  and  8. 
(Before  BiGBr,  Williams,  and  Boher,  L.JJ.) 
Be  Whitakkr  ;  Whitaker  v.  Palmer,  (a) 

APPEAL   FROM   THE   CHANCERY    DIVISION. 

AdminUtration  —  Iruolvent  estate  —  Priority  — 
Voluntary  debts — Oreditors  Jor  value — Judica- 
ture Act  1875  (38  <fc39  Viet.  e.  77),  «.  10— BanA;- 
ruptey  Aet  1883  (46  &  47  Vict.  c.  52),  ».  40. 

The  old  rule  of  the  Court  of  Chancery  that  in  the 
administration  of  insolvent  estates  voluntary 
creditors  must  be  postponed  to  creditors  for  value 
has  been  abrogated  by  sect.  10  of  the  Judicature 
Act  1875,  and  the  rule  in  bankruptcy  now  applies: 
and  therefore,  where  an  insolvent  estate  m  being 
administered  in  the  Chancery  Divieion,  volun- 
tary creditors  are  entitled  to  rank  pari  passn 
with  the  creditors  for  value. 

Be  Maggi ;  Winehouse  r.  Winehouse  (46  L.  T. 
iJep.  362;  2(»  Ch.  Div.  545)  overruled. 

Decision  of  Cozens-Hardy,  J.  (ante,  p.  342 ;  (19<») 
2  Ch.  676)  affirmed. 

A  TESTATOR  made  a  voluntai^  settlement  upon  a 
son  who  was  of  unsound  mind,  and  covenanted 
to  pay  to  the  trustees  of  the  settlement  50002. 
within  six  calendar  months  ot  his  decease,  and  in 
the  meantime  to  pay  an  annuity  ot  2002.  per 
annum. 

His  estate  was  now  being  administered  by  the 
court  and  was  insufficient  for  payment  of  the 
debts  in  full. 

The  question  consequently  arose  whether  the 
trustees  were  entitled  to  parment  ot  their  debt 
pari  passu  with  creditors  for  value,  or  whether 
thoy  were  postponed  to  such  creditors. 

Gozens-Hardy,  J.  held  that  the  trustees  were 
entitled  to  be  paid  pari  passu  with  the  other 
creditors,  and  the  latter  appealed. 

Eve,  Q.O.  and  E.  Ford  for  the  appellants.— The 
object  of  the  10th  section  of  the  Judicature  Act 
1875  was  to  put  an  end  to  what  was  known  as  the 
rule  in  Mason  v.  Bogg  (2  My.  &  Or.  443 ;  45  R.  R. 
Ill)  by  which  secured  creditors  proved  without 
valuing  their  securities.  It  did  not  introduce  all 
the  bankruptcy  practice  as  to  debts  provable  into 
the  administration  of  i^e  insolvent  estates  of 
deceased  persons  in  the  Chancery  Division,  and 
the  bankruptcy  rule  that  all  creditors  are  to  be 

Said  pari  passu  does  not  apply.      The  section 
oes  not  augment  or  enlarge  the  assets  to  be 
administered.    It    only   afFects    the    rights    of 
secured  creditors  as  a  class  against  unsecured 
creditors  as  a  class.    It  does  not  afEect  the  rights 
of  members  of  those  classes  inter  se  : 
Smith  V.  Morgan,  5  ('.  P.  Div.  337  ; 
Re  Maggi;  Wlnehoune  v.  Trinehot(n>,  46  L.  T.  Kep. 
362  ;  20  Ch.  Div.  S4r>. 

The  latter  case  was  not  overruled  by  Be  Leng : 
Tarn  v.  Emmerson  (72  L.  T.  Rep.  407;  (1895) 
1  Ch.  652).  The  case  of  Be  Heyvoood  ;  Parking, 
tonv.  Heyumod  (77  L.  T.  Rep.  423;  (1897)  2  Oh. 
593)  was  a  different  case. 

Vernon  Smith,  Q.C.  and  8.  B.  L.  Druee,  for  the 
respondents,  were  not  called  on. 

BiQBT,  L.J. — ^The  question  is  whether  in  the 
administration  ot  an  insolvent  estate  in  the 
Chancery  Division  the  old  and  undoubted  rule  of 
the  Court  of  Chancery,  that  creditors  for  valuable 
conmderation  took  precedence  over  those  whose 
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debts  ^vere  not  founded  upon  a  valuable  oonBidera- 
tion,  must,  notwithstanding  sect.  10  of  the  Judica- 
ture Act  1875,  still  prevail.  In  my  opinion  we 
cannot  so  hold.  Sect.  10  provides  (among  other 
things)  that  the  rules  for  the  time  being  in  force 
in  bankruptcy  as  to  debts  provable  shall  apply  in 
the  administration  by  the  High  Court  of  the 
estate  of  a  deceased  insolvent.  Upon  the  true 
construction  of  the  words  I  think  they  do  not 
simply  deal  with  the  proof  of  debts.  The  same 
rules  are  to  prevail  "  as  to  debts  and  liabilities 
provable."  I  cannot  read  those  words  as  meaning 
simply  "  as  to  the  proof  of  debts  and  liabilities.' 
I  think  they  mean  that  whatever  general  rules 
are  in  force  in  the  Court  of  Bankruptcy  for  the 
time  being  with  regard  to  debts  and  liabilities 
provable  shall  apply  in  the  administration  of  in- 
solvent estate?  in  the  Chancery  Division.  Now, 
undoubtedly  in  bankruptcy  (it  does  not  matter 
how  it  came  about)  the  rule  as  to  debts  and 
liabilities  provable  is  that  all  those  debts 
and  liabilities,  whether  contracted  for  value 
or  not,  shall  rank  pari  passu.  I  think  we 
should  be  cutting  down  unduly  the  plain 
words  of  sect.  10  if  we  were  to  allow  an  old 
rule  of  the  Court  of  Chancery  to  override  the 
present  rule  in  bankruptcy  with  regard  to 
such  cases.  If  ever  that  rule  should  he  altered, 
it  would,  of  course,  be  a  different  matter,  though 
I  do  not  suggest  that  it  ought  to  be  altered.  But 
it  is  now  a  fixed  rule  that  voluntary  debts  shall 
be  on  an  equality  with  debts  for  value.  If  this 
view  conflicts  with  the  decisions  in  Smith  v. 
Morgan  {uM  swp.)  and  Re  Maggi  (ubi  sup,),  I 
can  only  say  that  we  are  not  bound  by  those 
decisions,  and  if  and  so  far  as  it  is  necessaiy 
(which  probably  means  altogether)  we  must  over- 
rule them.  The  appeal  will  be  dismissed  with 
costs. 

WiLLiAMH,  L.J. — I  ttgreo.  I  do  not  think  that 
sect.  10  of  the  Judicatnie  Act  1875  is  artistically 
drawn,  or  that  it  is  very  easy  to  construe. 
Perhaps  that  is  the  reason  why  the  decisions  on 
the  sections  are  not  very  easy  to  reconcile.  I 
should  have  thought  that  the  decision  of  the 
Court  of  Appeal  in  Be  Leng  {ubi  sup.)  was  abso- 
lutely inconsistent  with  the  decision  of  ¥rv,  J. 
in  Be  Maggi  (ubi  sup.).  But  Lindley.  L.J\,  in 
his  judgment  in  Be  Leng.  seems  expressly  to 
take  the  view  that  the  two  decisions  are  recon- 
cilable, though  I  do  not  quite  understand  it.  One 
thing  is  quite  clear — viz.,  that  the  section  does 
not  mean  that  in  all  respects  the  resultit  of  a 
bankruptcy  and  the  consequent  administration  of 
the  estate,  and  the  results  of  a  death  of  an  insol- 
vent and  the  consequent  administration  of  his 
estate,  are  to  be  absolutely  identical.  It  was  long 
ago  decided  that,  notwithstanding  sect.  10  of  the 
Judicature  Act  1875,  yon  must  still  apply  in  bank- 
ruptcy only  those  bankruptcy  rules,  whether 
statutory  or  otherwise,  which  go  to  augment  the 
bankrupt's  assets  as  against  third  persons.  So 
far  it  is  plain  that  there  is  intended  to  be  a  dis- 
tinction oetween  bankruptcy  and  the  consequent 
administration  and  death  followed  by  administra- 
tion of  the  insolvent  estate  of  the  deceased.  The 
section  itself  seems  to  me  to  point  to  an  intention 
that  the  uniformity  (if  I  may  use  the  expression) 
sliall  be  limited  to  some  particular  subjects, 
because  it  says  "  the  same  rules  shall  prevail  and  be 
observed  as  to  the  respective  rights  of  secured  and 
nnsecnred  creditors,  and  as  to  debts  and  liabilities 


provable,  and  as  to  the  valuation  of  annuities  and 
future  and  contingent  liabilities  respectively." 
The  section  specifies  four  heads  as  to  which 
uniformity  is  for  the  future  to  prevail,  and  in  my 
view  we  have  in  construing  the  section  to  deter- 
mine what  are  the  limits  of  the  four  heads  there 
specified,  and  then  to  see  whether  this  rule  of 
administration  in  Chancery  whereby  voluntary 
creditors  were  postponed  to  creditors  for  value  is 
still  to  prevail.  It  seems  to  me  that  this  rule  of 
Chancery  administration  comes  under  the  first  of 
the  four  heads — viz.,  the  rule  in  bankruptcy  as  to 
the  respective  rights  of  secured  and  unsecured 
creditors.  In  my  opinion  if  those  words  are 
properly  r«ad  they  do  not  mean,  as  Fry,  J.  in 
Be  Maggi  (ubi  sup.)  assumed  that  they  do,  only  the 
respective  rights  of  the  two  classes  of  creditors, 
secured  and  unsecured,  as  against  each  other,  but 
that  they  mean  also  the  respective  rights  of  those 
two  classes  inter  se ,-  and  there  can  be  no  doubt 
that,  as  regards  the  rights  of  the  creditors  inter 
se,  the  rule  in  bankruptcy  differed  from  the  rule 
in  Chancery.  In  bankruptcy,  once  given  a 
provable  debt,  all  the  debts  proved  were  entitled 
to  payment  of  dividend  pari  passu.  In  Chancery 
a  voluntary  debt  might  be  proved,  but  as  regards 
payment  of  dividend  it  would  be  postponed  to 
the  creditors  for  value.  It  seems  to  me  that 
under  sect.  10  of  the  Judicature  Act  1875  the 
rights  of  the  creditors  inter  se  must  now  be 
regulated  by  the  bankruptcv  rule  and  not  by  the 
old  Chancery  rule.  For  these  reasons  I  agree 
with  Bigby,  L.J. 

BoMKB,  L.J. — I  also  agree.  The  important 
words  in  sect.  10  of  the  Judicature  Act  1875  for 
the  purposes  of  this  appeal  are,  I  think,  those 
whicn  provide  that  the  bankruptcy  rules  "  as  to 
debts  and  liabilities  provable "  shall  prevail  in 
the  administration  of  an  insolvent  estate  in  the 
High  Court.  The  section  does  not  say  that  only 
the  rules  as  to  what  debts  and  liabilities  shall  lie 
provable  at  all  are  to  prevail;  it  speaks  of  all 
rules  as  to  debts  and  liabilities  provable.  It 
appears  to  me  that  if  there  ba  a  rule  in  bank- 
ruptcy tiiat  a  debt  shall  be  provable,  but  only  in 
an  inferior  position  to  ordinary  debts,  that  would 
be  a  rule  "  as  to  "  that  provable  debt  within  the 
meaning  of  the  section.  And  so  if  there  be  a 
rule  in  bankruptcy  that  certain  debts  shall  be 
provable,  but  in  a  superior  position.  And  equally, 
to  my  mind,  if  the  rule  in  bankruptcy  be  that 
certain  debts  and  liabilities  are  provable  in  no 
superior  or  inferior  position  to  ordinary  debto, 
but  pari  passu  with  them,  this  would  be  a  rule 
"as  to''  those  debts.  This  has,  I  think,  been 
decided  in  principle  by  the  Court  of  Appeal  in 
Be  Leng  (ubi  sup.).  The  case  of  i?e  Maggi(ubi 
sup.)  can,  I  think,  no  longer  be  regarded  as  an 
authority.  The  attention  of  Fry,  J.,  when  he 
decided  that  case,  was  not  directed  to,  and  he  did 
not  in  his  judgment  deal  with,  those  words  of 
sect.  10  which  formed  the  basis  of  the  decision  in 
Be  Leng,  and  which  form  the  basis  of  our  present 
decision. 

Solicitors:  Oamien,  Burdett,  teadi  Ganden,  Big&ata 
for  CottreU  and  Sons,  Birmingham ;  Bidtdale  and 
Son,  agents  for  Orover  and  Orover,  Cardiff: 
Belfrage  and  Co.,  agents  for  H.  J.  Chaldeeott, 
Dorking. 
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Be  U.  6.  Lanudale  (a  person  of  unsound  mind  not  so  founds       [Gt.  of  App. 

Not).  12  and  16. 

(Before  Bkjbt,  Williaub.  end  Kouks,  L.JJ.) 

lie  U.  G.  Langdalb  (a  person  of  unsound  mind 
not  BO  found),  (a) 

ORIOINAI.  APPUCATION  TO  THB  LORDS  JUSTICES 
81TTIMQ   IN  LCNACT. 

Lunacy — Lunatie  a  retired  trustee — Stock  in  joint 
name*  of  lunatic  and  another — Vesting  order — 
"Management  and  administration" — Juriadie- 
tion  of  matter — Lunacy  Act  1890  (53  Viet.  e.  5), 
It.  116-130.  133, 136,  subs,  '.i— Lunacy  Act  1891 
(54  &  55  Vict.  e.  65),  s.  27,  sub-t.  1. 

Where  a  retired  trustee  is  a  lunatie,  and  an  order 
appointing  a  person  to  ezereiie  a  power  of 
appointing  a  new  trustee  is  not  required,  hut 
merely  an  order  vesting  the  trust  property  in 
trustees  already  appointed,  the  making  of  a 
vesting  order  under  those  circumstances  not 
being  a  matter  of  "management  and  adminis- 
tration," the  master  in  lunacy  has  no  power  to 
make  the  order  required,  but  the  power  must  be 
exercised  by  a  judge  in  lunacy  in  person. 

Re  FranceB  Browne  (71  L.  T.  Rep.  365  :  (1894)  3 
Ch.  412)  considered  and  applied. 

Re  FnUer  (83  L.  T.  Rep.  208  ;  (lt»0O^  2  Ch.  551) 
distinguished. 

The  tmsteeH  originally  appointed  of  a  settlement, 
dated  the  12th  Sept.  1865,  were  Plnnkett  and 
CUfford. 

In  Sept.  1884  Plnnkett  and  Clifford  were  both 
dead,  and  H.  6.  Langdale  and  G.  Manley  were 
a^mointed  as  new  trustees  of  the  settlement. 

In  Sept.  1887  H.  G.  Landale  retired  from  the 
trust. 

Thereupon  H.  Stoneton  was  appointed  as  a 
tmstae  in  the  place  of  H.  G.  Langdale. 

On  that  occasion  the  sum  of  430?.  11<.  3d. 
consols,  forming  part  of  the  trust  funds  which 
were  then  vested  in  G.  Manley  and  H.  Stoneton, 
was  not  transferred  to  those  trustees  together  with 
the  other  trust  funds. 

In  Jane  1896  committees  of  the  person  and 
estate  of  H.  G.  Langdale  were  duly  appointed. 

H.  Stoneton  having  subsetiuentl;^  died,  A. 
Stoneton  was  appointed  as  a  trustee  in  his  place 
on  the  28th  Sept.  190U. 

The  omission  to  transfer  the  consols  was  then 
discovered. 

Thereupon  a  petition  was  presented  by  G. 
Manley  and  A.  Stoneton,  us  the  present  trustees 
of  the  settlement,  asking  that  the  right  to  transfer 
or  call  for  a  transfer  ofthe  sum  of  4302.  lis.  Sot. 
consols  standing  in  the  joint  names  of  H.  G. 
Langdale  and  G.  Manley,  and  arrears  of  dividends 
thereon  standing  to  their  joint  credit,  might  vest 
in  the  petitioners. 

The  petition  was  served  upon  the  committee  of 
the  estate  of  H.  G.  Langdale. 

The  question  arose  whether  the  master  in  lunacy 
himself  had  power  to  make  the  vesting  order 
xmder  the  circumstances,  or  whether  the  case  must 
go  before  the  judge  in  lunacy. 

The  matter  was  referred  to  the  judge,  and  was 
by  him  referred  to  the  court ;  and  now  came  on 
for  argument. 

H.  M.  Humphry  for  the  petitioners. — ^It  has 
recently  been  decided  that  the  master  in  lunacy 
can  make  a  vesting  order  when  making  an  order 

(a)  Beported  bjr  E.  A.  Scratchlet,  X*q.,  Bwriatar-At-Lsw. 


appointing  a  person  to  exercise  the  power  of 
appointing  new  trustees  .- 

Be  Puller,  8»  L.  T.  Uep.  208 :  (19UU)  2  Cb.  .5.M. 

The  question  is  whether,  when  he  is  not  making 
an  order  appointing  a  person  to  exercise  the  power 
of  appointmg  new  trustees,  he  can  make  a  vesting 
order.  [Rigbt,  L.J. — In  other  words,  whether  he 
can  make  a  vesting  order  in  every  case  where  it 
is  necessary.]  Yes;  it  comes  to  that.  In  the 
present  case  no  appointment  of  a  new  trustee  is 
necessary,  because  one  has  already  been  ap- 
pointed ;  but  what  is  wanted  is  a  vesting  order, 
and  the  trustees  ask  that  a  vesting  order  may  be 
made  under  sub-oect.  2  of  sect.  136  of  the  Lunacy 
Act  1890.  Sect.  27,  snb-sect.  (1),  of  the  Lunacy 
Act  1891  is  the  section  which  confers  powers  on 
the  masters  in  lunacy ;  for,  subject  to  rtdes  in 
lunacy,  the  jurisdiction  of  the  judge  in  lunacy  as 
regards  administration  and  management  may  he 
exercised  by  the  masters  in  lunacy.  Much,  of 
course,  depends  upon  what  is  to  be  attached  to 
the  meaning  of  the  words  "  administration  and 
management."  The  group  of  sections,  numbered 
116  to  130,  contained  m  the  Lunacy  Act  1890  are 
headed  "  Management  and  Administration,"  and 
include  something  besides  mere  administration. 
"Administration  and  Management"  in  sect.  27  is 
not  necessarily  limited  to  tue  particular  matters 
mentioned  in  those  sections,  which  for  convenience 
are  called  "Management  and  Administration" 
sections.  They  are  the  same  words,  but  they  are 
in  different  order,  and  I  suggest  must  refer  to 
something  vrider.  I  cannot  bring  the  present  case 
within  either  of  the  sections  116  to  130.  In  Re 
Fuller  {ubi  sup.)  the  vesting  order  was  made  under 
sect.  129  of  the  Act  of  1890.  The  section  under 
which  the  order  is  asked  to  be  made  in  the 
present  case— --viz.,  sect.  136,  sub-sect.  2,  of  the 
Act  of  1890 — gives  the  judge  power  to  make  a 
vesting  order  as  regards  stock  or  choses  in  action 
to  which  any  persons  are  jointly  entitled  with  a 
lunatic.  [BOKEB,  L.J. — Sect  129  at  the  end 
seems  inoireotly  to  concern  the  point  raised  in 
the  present  case.]  In  Be  FuUer  (ubi  sup.)  it  was 
held  that  sect.  129  does  affect  the  point,  and  so 
also  in  the  case  of  Be  Shortridge  (71  L.  T.  Bep. 
799 ;  (1895)  1  Ch.  278).  That  case  shows  also 
that  the  Bank  of  England  will  accept  any  order 
sanctioned  by  this  court.  Management  and 
administration  in  certain  cases  covers  manage- 
ment and  the  making  of  a  vesting  order,  and. 
prima  facie,  the  master  would  have  jurisdiction 
to  make  it.  If  the  master  can  do  the  greater, 
he  can  do  the  less ;  and,  if  the  words  of  the  Act 
can  be  regarded  as  wide  enough,  I  ask  the  court 
to  make  an  order  empowering  the  master  to  make 
a  vesting  order,  although  an  order  authorising 
the  master  to  exercise  the  power  of  appointing 
new  trustees  is  not  necessary  in  this  case. 
[BoMEE,  L.J. — Is  it  "administration  "? — ^that  is 
the  whole  point.]  It  is  administration  or 
nothing.  The  word  is  wide  enough  to  cover  a 
trust  such  as  this,  and  it  is  not  hmited  by  the 
statute  to  property  in  which  the  lunatic  nas  a 
beneficial  interest.  Although  H.  G.  Langdale  is 
no  longer  a  trustee  of  the  settlement,  ne  is  a 
trustee  of  the  stock  for  the  persons  beneficially 
entitled,  and  it  is  "  administration  "  to  get  that 
stock  out  of  him.  If  it  was  administration  in 
case  of  Be  FuUer  (ubi  sup.),  why  not  in  present 
case?    [Williams,  L.J.— There  is  a  historical 
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reason  for  the  difScnlty.  Under  the  Lunacj 
Regulation  Act  1853  (16  &  17  Yict.  c.  70)  power 
was  exercised  by  the  committee  in  cases  of  man- 
agement and  administration.  Then,  turning  to 
sect.  137,  that  deals  with  the  power  of  appoint- 
ment vested  in  the  lunatic]  Recent  Acts  hare 
considerably  enlarged  powers  of  making  vesting 
orders.  A  vesting  order  of  stock  in  the  name  of 
a  trustee  who  is  of  unsound  mind  is  part  of  the 
lunacy  jurisdiction.  The  High  Court  can  appoint 
a  new  trustee  in  the  place  of  such  a  person,  but 
it  is  doubtful  whether  it  can  make  a  vesting  order 
in  Bunh  a  case : 

Be  M.  (18i>9)  I  Ch.  70. 
[WiLLiAMH,  L.J.  referred  to  the  Trustee  Act  1850 
(13  &  14  Vict.  c.  60),  a.  5.1  Ct^.adv.vuU. 

\ov.  16. — RiaBT,  L.J. — This  is  a  case  in  which 
we  are  asked  to  say  that  a  vesting  order  may  be 
made  by  the  master  under  the  circumstances  of 
this  case,  which  will  be  sufficiently  indicated  by 
what  I  am  about  to  say.  Some  time  ago  the 
lunatic  was  appointed  trustee  of  a  certain  fund. 
Se  subsequently  ceased  to  be  a  trustee.  At  the 
time  when  he  retired  it  was,  I  suppose,  considered 
that  all  the  property  vested  in  him  as  trustee 
had  been  dealt  with  by  orders  that  had  been 
made.  But  it  turns  out  that  a  small  sum  of 
consols  was  forgotten  and  neglected;  and  it  is 
with  regard  to  the  making  of  a  vesting  order 
relating  to  that  small  sum  of  stock  that  the 
present  application  is  made.  I  am  unable, 
independently  of  the  Lunacy  Act  1890,  to  construe 
the  making  of  a  vesting  order  as  to  that  sum 
aa  being  any  part  of  the  management  or  adminis- 
tration of  the  lunatic's  estate.  Prima  facie, 
therefore,  the  words  of  sect.  27  of  the  Lunacy 
Act  1891  do  not  provide  for  such  a  case  as  this, 
and  do  not  apply.  1  agree  that  if  we  found  such 
a  matter  treated  in  the  Act  of  1890  as  a  matter 
of  management  and  administration,  we  might  so 
regard  it.  Now,  the  case  of  Re  Fuller  (83  L.  T. 
Rep.  208;  (1900)  2  Gh.  551),  which  was  decided  in 
this  court  earlier  in  the  current  year,  was  cited  to 
us  as  an  authority.  It  is  no  sort  of  authority  for 
what  is  proposed  here,  I  think  that  the  faiio 
decidendi  in  that  case  was  that  there  is  to  be 
found  in  the  Act  the  actual  words  giving  juris- 
diction in  the  case  which  had  arisen.  The  order 
in  that  case  was  made  under  sect.  129  of  the  Act 
of  1890,  one  of  the  sections  included  under  the 
head  "Management  and  Administration,"  and, 
therefore,  it  cornea  expressly  within  the  trarms  of 
sect.  27  of  the  Act  of  1891.  These  vesting  orders 
are  mere  matters  of  statutory  regulation,  and 
jurisdiction  in  the  master  or  court  fitting  in 
lunacy  must  be  found  before  it  can  be  exercised. 
To  say  that  it  ought  to  follow  from  certain  pro- 
visions that  there  is  a  jurisdiction  is  an  argument 
which  ought  rather  to  be  addressed  to  the  Leg^- 
lature  than  to  the  authority,  whoever  it  may  be, 
who  is  merely  administering  the  jurisdiction.  It 
is  a  very  strange  thing  that  when  Be  Fuller  {ubi 
8wp.)  was  before  us,  and  still  more  strange  that 
when  thia  case  was  heard,  a  most  important 
authority  was  not  brought  to  our  attention.  How 
that  can  have  happened  I  do  not  know.  Counsel 
who  argued  thia  case  plainly  had  not  that  autho- 
rity in  his  mind,  and  I  mention  for  his  justifica- 
tion that  he  has  very  properly  called  our  attention 
to  it  before  we  delivered  judgment.    However, 


before  that  information  had  been  received,  we 
had    considered    that    case,  and    also    some  of 
the  arguments  that  might  have  been  addressed 
to  us  upon   it.      I  confess  that   I    had  not  got 
that   case  in   mind   when   we   heard  this  case, 
and     we     could     not    have     had     it    in     our 
minds    when    we    heard    He    Fuller   (t(6i    sup.). 
Possibly  it  was  not  necessary  in  that  case  that  we 
should ;  but  in  this  case  it  was  obviously  of  im- 
portance.   The  case  to  which  I  am  referring  is 
Be  Browne  (71  L.  T.  Rep.  365 ;  (1894)  3  Ch.  412) 
the  judges  in  lunacy  there  being  Lindley,  Lopes, 
and  Kay,  L.JJ.     It  is  rather  a  long  case,  and  1 
do  not  propose  to  go  into  it  in  any  detail,  but  I 
wish  to  take  notice  of  one  or  two  passages.    The 
question  as  to  title  we  have  nothing  to  do  with. 
The  material  question  was  as  to  the  power  of 
appointing  a  receiver  of  the  dividends  of  a  sum 
of  consols,  and  it  is  clear  from  what  was  said  by 
the  judges  that  we  may  assume  that  the  words 
"  admimatration  and  management "  in  sect.  27  of 
the  Act  of  1891  are  not  confined  to  the  matters  ' 
dealt  with  by  sects.  116-130  of  the  Act  of  189U. 
Lindley,  L.J.  said  :    '*  The  power  to  appoint  a 
receiver  is  clearly  a  power  relating  to  '  manage- 
ment   and    administration,'    and    although    uot 
specially  mentioned  in  the  group  of  sections  so 
headed,  is  within  the  general  words  with  which 
sect.   116  commences.     This  being  so  the  power 
can  be  exercised  by  a  master,  and  it  need  not  be 
exercised  by  a  judge  in  person."    Soon  after  the 
Rules  in  Lunacy  1892  had  been  made  a  question 
arose  whether  a  master  had  jurisdiction  to  make 
a  vesting  order  under  sects.   133  ei  aeq.  of  the 
Lunacy  Act  1890,  and  after  carefully  examining 
the  Acta  and  rules  all  the  members  of  the  Court 
of  Appeal  came  to  the  conclusion  that  he  coald, 
and  such  orders  have  since  been  made  accordingly. 
It  must  be  borne  in  mind  that  sect.  133  is  outside 
the  group  of  sections  which  is  headed  "  Manage- 
ment and  Administration  "  in  the  Act  of  1890.    I 
will  read  a  few  words  from  the  judgment  of  Davey, 
L.J.  in  the  same  case.    He  said :  "  I  think  that 
the  Act  means  what  it  says,  and  that  all  powers 
and  provisions    relating    to    '  management    and 
administration '  which  are  found  in  part  4  of  the 
Act  are  included."    Plainly,  therefore,  we  are  not 
confined  to  the  specific  powers  of  management 
and  administration  conferred  by  the  sections  con- 
tained in  the  group  so  headed ;  and  if  we  find  that 
there  is  a  power  of   management  outside  that 
g^up  which  would  apply  to  this  case  then  we  are 
at  liberty  to  say  that  the  master  has  power  to 
make  the  order.    By  sub-sect.  1  of  sect.  27  of  thn 
Act  of  1891  the  powers  of  management  conferred 
by  the  Act  of  1890  can  be  exercised    by   the 
masters.    I  am,  however,  satisfied  that  what  is 
proposed  to  be  done  in  this  case  cannot  properly 
be  described  as  a  matter  of  the  administnition  or 
management  of  the  lunatic's  estate.     It  is  the 
exercise  of  a  power  which  does  uot  come  within 
sects.  116  to  130,  or  any  other  section  applicable 
to  the  powers  of  the  masters.    As  regards  Be 
Fuller  (ubi  sup.)  we  were  urged  not  to  follow  it, 
but  to  extend  it.    The  decision  in  that  case  went 
upon  the  ground  that  specific  power  to  do  the  very 
thing  that  was  proposed  to  be  done  was  contained 
in  the  sections  in  regard  to  management  and 
administration,  and  that  being  so,  we  held,  and  no 
doubt  righUy,   that  the  case  came  within  sub- 
sect.  1  of  sect.  27  of  the  Act  of  1891.    But  it 
does  not  follow  that  a  power  not  included  in  the 
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)^ap  of  sects.  116  to  13()  oomes  vrithin  sect.  27 
of  the  Act  of  1891.  Therefore  I  say  that  the 
power  in  queation  here  cannot  be  exercised  by  the 
masters  independently  of  the  sections,  and  1  hold 
that  this  power  cannot  be  exercised  by  the  master. 
Whatever  power  there  may  be  will  have  to  be 
argaed  another  time. 

WiiiUAMS,  L.J.— I  agree. 

BoMBB,  L.J. — I  also  agree. 

AppliccUion  disniwBcd. 

Solicitors  :  Oribhle,  Oddie.  Sinelnir,  and  John- 
son. 


Monday,  Nov.  19. 

(Before  Lord  Alvkbstonb,  C.J.,  Bioby  and 

Williams,  L.J  J.) 

London  Gknbbal  Omnibus  Company  Limited 

V.  Lavell.  (o) 

APPBAIi  PKOM  THE   CHANCEKY  DIVISION. 

Practice — Evidence — Action  of  deceit — Rival  omni- 
buses— Alleged  colourable  imitation  —  Proba- 
bility of  deception — Inspection  by  judge  sjibati- 
tuledfor  evidence — Order  L.,  r.  4. 

The  Statute  of  I/iviitations  has  no  application  to 
(in  action  of  tort  inhere  the  tort  complained  of  is 
something  which  goes  on  de  die  in  diem. 

Vietum  of  Fry,  J.  in  Fullwood  v.  Fullwood  (38 
L.  T.  Sep.  360  ;  9  Ch.  Div.  176,  at  p.  178)  con- 
sidered. 

Decision  of  Farwell,  J.  affirmed. 

An  inspection  by  a  judge  in  any  cause  or  matter, 
under  ride  4  of  Ordier  L.,  of  "  any  property  or 
thing  concerning  which  any  question  may  arise 
therein,"  is  for  the  purpose  of  enabling  the 
tribunal  to  understand  the  questions  that  are 
being  raised,  to  follow  the  eviiCenee,  and  to  apply 
the  evidence ;  and  in  an  action  of  deceit  stten  an 
inspection,  or  an  impression  derived  therefrom 
that  the  defendant's  goods  so  resemble  the  plain- 
tiffs' as  to  be  ealoidaied  to  deceive,  cannot  be 
substituted  for  evidence  on  the  point  in  order 
to  entitle  the  plaintiffs  to  an  injunction  or 
damages. 
Decision  of  Fanoell,  J.  reversed. 

The  plaintiff  company  bronght  an  action  for  an 
injanction  to  restrain  the  defendant  John  Lavell 
from  running,  letting  oat,  or  in  any  manner 
using  or  permitting  to  be  used  for  the  conveyance 
of  passengers  a  certain  omnibus,  registered  under 
the  number  4057,  or  any  other  omnibus  so  painted 
or  lettered  at  to  be  a  colourable  imitation  of 
omnibuses  belonging  to  the  plaintiff  company. 

The  plaintifE  company  had  been  running  omni- 
buses, substantially  the  same  as  at  present, 
for  more  than  twenty  years  over  the  route 
from  Hammeramith-broadway  to  Liverpool-street 
Station. 

Down  to  the  year  1890  there  was  no  competition 
from  private  owners  ;  but  in  that  year  the  defen- 
dant began  running  the  omnibus  numbered  4057 
over  the  same  route. 

The  defendant's  omnibus,  besides  resembling 
the  plaintifi  company's  omnibuses  in  colour,  had 
on  Its  side  panelB  "  Hammersmith  "  in  the  same 
lettering  and  in  the  same  position  us  it  appeared 
on  the  plaintiff  company's  omnibuses.  As  origi- 
nally painted,  the  words  "  London  General  Post 

(a)  B«port«d  by  E.  A .  SiRAiriiLKT.  Em].,  Rarriat«r-i>t-Li>w, 


Office"  upon  the  defendant's  omnibus  corre- 
sponded to  tie  words  "  London  General  Omnibus 
Company  "  on  the  plaintiff  company's  omnibuses. 
But  in  consequence  of  certain  proceedings  taken 
by  the  plaintiff  company  against  some  other 
omnibus  proprietors  in  respect  of  the  use  of  those 
words,  the  defendant,  in  1895,  substituted  the 
words  "  Liverpool- street  Railway  Station." 

With  the  exception  of  that  alteration  the  defen- 
dant's omnibus  had  been  painted  and  lettered  in 
the  same  way  since  it  first  began  to  run,  and  no 
previous  complaints  had  ever  been  made  by  the 
plaintiff  company. 

The  defendant  had  never  painted  his  name  on 
the  omnibus  numbered  4057,  but  he  had  at  one 
time  paiuted  it  upon  another  omnibus  which  he 
owned  running  over  the  same  route,  and  had 
afterwards  removed  it,  putting  instead  his  initials 
"J.L." 

On  the  2Uth  March  1900  the  action  came  on  for 
trial  before  Farwell,  J,,  when  the  only  evidence 
heard  was  that  of  the  secretary  of  the  plaintiff 
company  and  the  person  who  painted  the  defen- 
dant's omnibus. 

No  witnesses  were  called  by  the  plaintiff  com- 
pany to  prove  that  any  person  had  been  actually 
misled  by  the  painting  and  lettering  on  the  defen- 
dant's omnibus,  or  that  the  same  were  calculated 
to  deceive ;  but  the  learned  judge,  by  the  consent 
of  the  partie8,(a)  inspected  the  rival  omnibuses 
of  the  plaintiff  company  and  the  defendant,  and, 
having  done  so,  delivered  the  following  judg- 
ment: 

Farwell,  J. — The  plaintiffs  in  this  case  are 
the  well-known  London  General  Omnibus  Com- 
pany   Limited,   a  company  who  have  for  many 
years  run  omnibuses  on  the  Hammersmith  line. 
Their  omnibuses  have  been  practically  the  same 
as  they  are  now  for  many  years.    Down  to  1890 
I    find    as    a  fact  that    there    were    no    other 
omnibuses  running  on  that  line  in  competition 
with  the  plaintiffs  since  1870.    That  is  to  say, 
for  twenty  years  before  1890  there  were  no  com- 
peting   omnibuses    of    the    defendant    on    the 
Hammersmith  line.      The  Hammersmith  omni- 
buses have  red  as  the  colour  of  their  panels. 
The  defendant  has  three  omnibuses,  one  of  which 
only   is  complained   of    in   the   present  action, 
vi/...  No.  -1057.    About    that    omnibus    1    have 
some  evidence.    It  was  painted  by  a  person  who 
said  that  he  had  no  special  instructions,  and  that 
he  accordingly  painted  it  the  colour  of   what  he 
considered  to  be  a  Hammersmith  omnibus.    Ho 
certainly  knew  of  the  plaintiffs'  omnibuses,  and 
to  my  mind  he  painted  the  defendant's  omnibus 
as  like  as  could  be,  in  the  general  colour,  appear- 
ance, and  "  get  up,"  to  the  plaintiffs'  omnibuses. 
Of  course  the  words  used  for  the  destinations  are 
different;  and  the  plaintiffs  have  on  their  omni- 
bus the  name  of  their  company  in  lieu  of  "  Liver- 
pool-street Railway  Station  "  which  the  defendant 
has.     [His  Lordship  referred  to  the  evidence  on 
this    point,    and    continued :]    Originally,    the 
defendant's  omnibus  had  on  it,  instead  of  "  Liver- 
pool-street," "  London  General  Post  Office."    The 

(a)  Bole  4  of  Order  L.  provides  that :  "  It  aball  be 
lawful  for  any  jadcre,  by  whom  any  oaoae  or  matter  may 
be  heard  or  tried  with  or  without  a  jory,  or  before  whom 
any  oanse  or  matter  may  be  broaght  by  way  of  appeal, 
to  inepeot  any  property  or  thing  concerning  which  any 
qneBtiou  may  arise  therein." 
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defendant  having  beard,  some  four  or  five  years 
ago,  that  the  plaintiffa  had  taken  action  against 
various  other  omnibus  proprietors  for  getting  their 
omnibasea  up  so  as  to  imitate  the  pluiiti&' — bv 
using  those  words  "  London  General  Post  OfBce 
amongst  other  things — he  accordingly  took  off 
those  words,  and  substituted  "  Liverpool-Htreet," 
except  as  regards  one  omnibus,  upon  which  he 
also  put  his  own  name,  J.  Lavell,  adding  "  Liver- 
pool-street "  in  smaller  letters.  Then  he  waited 
for  some  little  time,  not  touching  the  two  other 
omnibuses  at  all.  The  next  time  of  painting  he 
took  oS  his  own  name,  and  I'estored  "  Liverpool- 
street  "  as  I  see  it  now.  He  also  gave  instruc- 
tions for  the  putting  of  his  initials  "J.  L."  in 
the  comer  jaat  in  the  same  place  ^as  the  plaintiffs 
always  have  their  denoting  letters  "  L.G.O.C." 
on  their  omnibuses.  I  confess  that  I  was  not 
favourably  impressed  with  the  way  the  defendant 
gave  his  evidence.  I  think  that  he  did  intend,  so 
far  as  he  could,  not  only  to  distinguish  his  omni- 
bas,  bat  to  imitate  aa  nearly  as  he  could  the 
plaintiffs'  omnibuses.  Of  course  he  had  his  eyes 
opened  to  the  danger,  becauae  he  had  altered 
hia  omnibus  on  one  occasion  in  the  way  I  have 
mentioned.  He  gave  his  evidence  in  a  manner, 
as  I  say,  that  impressed  me  not  at  all  favourably. 
He  aaya,  with  regard  to  the  initiala  "  J.  L.,"  he 
doesnot  know  why  he  chose  that  place  for  them, 
but  it  was  according  to  his  own  special  instruc- 
tion that  the  initiala  were  ao  placed.  He  eaid 
that  he  did  not  know  the  plaintiffa  put  their 
letters  in .  the  plaoe  that  they  do,  although  he 
has  lived  in  Ix)ndon  all  hia  life,  and  been 
an  omnibus  proprietor  for  a  great  number  of 
years,  and  has  had  a  good  deal  of  experience 
of  the  traffic  of  the  London  streets.  Well, 
I  am  i-eally  unable  to  believe  that  statement. 
He  says :  "  It  did  not  occur  to  me  to  put  my 
name  on ;  I  know  some  proprietors  do  this." 
Why  he  should  say  that  after  putting  his  name 
on  and  taking  it  oS,  I  do  not  know.  But  having 
got  three  omnibuses,  and  putting  his  name  on 
the_  one.  my  inference  is  this :  Finding  that  the 
plaintiffs  were  taking  action,  he  wanted  to  see  if 
they  would  attack  him,  but  as  they  did  not 
attack  him  he  took  the  name  off.  That  being  so, 
r  have  got  first  of  all,  on  the  panel,  the  most 
undoubted  imitation,  and,  to  my  mind,  such  as 
would  deceive  the  ordinary  traveller.  1  quite 
agree  that  on  the  back  panel  there  is  not  the 
imitation  that  would  deceive  ordinary  people. 
But  what  I  have  to  consider  is  whether  the  plain- 
tiffs would  be  injured  by  the  resemblance  which 
I  find  the  defendant  has  intentionally  designed, 
and  made  with  a  view  of  getting  hold  of 
passengers  intending  to  use  plaintiffs'  omnibuaea. 
A  passenger  sees  an  omnibus  coming  along  and 
notices  the  larger  panel,  the  side  panel,  and 
stops  the  omnibus.  Many  persons  would  not 
pause  to  look  any  further,  but  would  get  inside. 
But  if  a  man  md  look,  and  were  to  say :  "  I 
stopped  you  by  mistake ;  I  thought  you  belonged 
to  the  '  London  General  Omnibus  Company,'  and 
I  will  not  take  you,"  that  might  lead  to  a  dia- 
agreeable  converaation.  But  I  think  that  the 
ordinary  traveller  by  omnibuses — not  the  expert 
— would  very  probably  be  deceived  into  thinking 
that  the  defendant's  omnibus  was  one  of  the 
plaintiffs'  omnibases.  Then  it  is  said  that  Cozens- 
Hardy,  J.  has  had  a  similar  case  (unreported) 
before  him,  and  has  decided  the  other  way.    I 


need  hardly  remark  that  if  that  learned  judge  had 
decided  the  case  before  him,  on  questions  of  law  1 
should  follow  him  only  too  gladly.  But  on  ques- 
tions of  fact  I  cannot  follow  him,  because  they 
mav  or  may  not  have  been  the  same.  No  finding 
of  fact  is  bmding  on  another  judge,  and  I  have  to 
find  the  factor  for  myself.  I  have  stated  the  con- 
clusion at  which  I  have  arrived.  I  think  that 
there  must  be  some  misunderstanding  as  to  what 
the  learned  judge  has  said.  I  do  not  think  that 
he  meant  to  say  that  there  was  a  sort  of  clean 
division  of  the  British  public  who  used  omnibuses 
into  thoae  who  know  all  about  the  plaintiffs' 
omnibuses  and  those  who  do  not.  It  seema  to  me 
that  a  great  many  people  may  know  of  the 
London  General  Omnibus  Company  as  a  com- 
pany of  old  standing  and  good  repute  without 
knowing  the  particular  description  and  appear- 
ance ot  their  omnibuses  so  as  to  be  able  to  detect 
the  subtle  differences  there  are  for  the  most  part 
between  the  plaintiffs',  and  the  defendant's.  On 
the  facts  as  I  nave  found  them,  I  do  not  think  that 
any  other  question  arises  except  possibly  the  one 
of  acquiescence.  Mr.  Bramwdl  Davis  has  argued 
that  I  ought  to  find  that  the  plaintiffs  have  no 
cause  of  action  at  all,  because  what  they  now 
complain  of  has  been  going  on  for  fourteen  years. 
Accepting  my  finding  of  the  facts,  which,  of 
course,  he  is  bound  t/o  do — I  told  him  what  I 
intended  to  find — he  says  that  four  or  five  years 
only  have  elapsed  since  the  defendant's  omnibus 
has  been  last  painted.  He  says  that  the  original 
colourable  imitation  was  more  striking  and  worse 
as  an  imitation  than  the  present  one.  In  the 
first  place,  I  do  not  think  that  because  a  man  has 
committed  a  grosser  form  of  deception  formerly, 
he  can  rely  upon  that  aa  a  sort  of  continuing 
wrongdoing  which  would  give  him  a  right  to  com- 
mit a  somewhat  different  though  less  wrong.  But, 
however  that  may  be,  I  am  wholly  unable  to  say 
that  any  statute  has  any  bearing  upon  the  matter. 
For  the  purposes  of  getting  rights  over  real  estate 
you  have  the  Prescription  Act,  for  instance,  for 
the  purpose  of  getting  a  right  to  foul  water,  and 
so  on.  And  you  have  the  Prescription  Act  for 
the  purpose  of  getting  the  right  to  commit  a  tort. 
But  I  am  not  aware  that  you  have  any  Act  at  all 
— that  is  to  say,  I  am  not  aware  of  any  Prescrip- 
tion Act — if  this  is  to  be  treated  aa  an  action  for 
deceit.  It  is  an  action  which  is  brought  in  respect 
of  the  deceit  committed  during  the  last  one  yRai'. 
two  years,  or  so  on,  as  the  case  may  be ;  and  because 
it  has  been  committed  not  only  during  those  years, 
but  also  before,  appears  to  me  to  be  irrelevant  to 
the  consideration  of  the  last  six  years  at  any  rate. 
It  may  be  that  you  cannot  recover  more  than 
six  years'  damages,  but  that  is  another  thing 
altogether,  and  to  say  that  there  is  no  right  of 
action  appears  to  me  to  be  altogether  without 
foundation.  Mr.  Bramwell  Davis  tries  to  get 
out  of  it  by  saying  that  the  wrongful  act  was 
not  the  continuing  act,  but  the  painting  of  the 
omnibus.  That  obviously  cannot  be  so,  because 
a  man  may  paint  his  omnibus  exaoUy  like  the 
plaintiffs'  omnibuses  if  he  pleases,  so  long  as  he 
does  not  use  it  so  as  to  deprive  the  London 
Genei-al  Omnibus  Company  of  their  passengers. 
If  he  keeps  it  in  his  back  ^uxlen  I  see  nothing  to 
prevent  him.  The  real  cause  of  action  is  the 
deceit  upon  the  London  Greneral  Omnibus  Com- 
pany, not  the  painting,  but  the  user  of  the 
omnibus  as  painted :  and  that  user  is  a  thing  that 
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goes  on  de  die  in  diem.    II  it  had  not  been  for 
an  observation   of  Fry,  J.,  as  be  then  was,  iu 
Fallwood  V.  Ftdlwood  (38  L.  T.  Rep.  380 ;  9  Ch. 
Div.  176,  at   p.  178),  I  should  not    really  have 
felt  any  hesitation  about  the  matter.     But  the 
learned  judge  does  appear  to  suggest — it  is  only 
a  suggestion:  "  Can  the  court  cut  down  the  limit 
of  six  years  imposed  by  the  Statute  of  Limitatious 
on  the  assertion  of  the  legal  right  P  "  By  putting 
the  question  in  that  form  it  seems  to  suggest  that 
the  statute  might  have  some  application.    The 
case  he  had  before  him  was  a  case  of  the  getting- 
up  of  cards  and  wrappers.     That  suggestion  is 
only  stated  in  the  course  of  argument,  and  I  do 
not  think  that  he  can  have  meant,  that  there  could 
be  any  such  application  in  the  Statute  of  Limita- 
tions to  an  action  of  tort  such  as  the  present.    If 
the  tort  is  continuing  the  action  would  lie,  in  my 
judgment,  in  respect  of  any  act  done  within  the 
six  years,  although  there  may  have  been  similar 
acts  done  before.    And,  if  it  is  in  fact  a  tort,  then 
it  seems  to  me  that  the  Statute  of  Limitations  has 
no  application  at  all.     Then  it  is  said  that  there 
has  been  acquiescence,  and  for  that  Mr.  Boome 
referred  me  to  the  cases  of  Bochdale  Canal  Com- 
pany V.  King  (2  Sim.  N.   S.  78)   and  Dann  v. 
Smrrier  (3  Bob.  &  P.  399,  442 ;  7  Ves.  Jnn.  231 ; 
7K.  R.  797).      Those  cases,  to  my  mind,  seem 
absolutely    different    from    the    present.      The 
courts  have  said  that  if  a  man  stands  by  and  sees 
another    incurring    expenditure  in    respect    of 
permanent  buildings,  or  the  lilce,  in  the  belief  that 
he  will  not  be  interfered  with,  the  court  will  not 
afterwards  give  any  remedy  by  way  of  injunction. 
But  to  apply  a  principle  of  that    sort    to    an 
omnibus  which  is  painted  every  two  years,  and 
to  the  painting  of  an  omnibus  which  has  not  been 
done  by  the  plaintiffs,  and  in  which  it  is  not 
suggested  they  stood  by  and  saw  it  done,  or  in 
any  way  aided  or  abetted  in  its  being  done,  and, 
knowing  that  it  was  being  done  by  the  defendant 
for  the  purpose  of  using  that  omnibus,  I  fail  to 
see  any  application.    The  only  doubt  which  I  had 
in  my  mind  is  that  the  matter  has  been  going  on 
for  five  or  six  years,  and  it  seems  to  me  rather 
hard  to  stop  the  defendant  at  once  when  the 
plaintiffs  have  waited  so  many  years  before  they 
mtervened  in  any  way.    On  the  other  hand,  u 
and  BO  far  as  the  defendant  has  succeeded   in 
his  object  of  attracting  passengers  who  intended 
to  take    the  plaintiffs    omnibus,  it   is    not  for 
him  to  complain  that  he  has  been  allowed  to 
go  on  for  several  years   and  that  he  was  not 
stopped  before.    The  plaintiffs  offered  by  way  of 
set-off  to  beai'  the  expense  of  repainting.    I  give 
costs  against  the  defendant,  and  the  plaintiffs 
have  consented  to  allow  a  deduction  of  some  72. 
or    81.    for    the    repainting  of    the    defendant's 
omnibus.     I  propose  to  give  the  defendant  three 
months  only  in  which  he  can  have  that  done,  so 
as  to  clearly  distinguish  his  omnibus  from  the 
plaintiffs'  omnibuses.    I  grant  an  injunction  in 
the  usual  form. 

Upon  the  application  of  the  defendant's  counsel, 
his  Lordahip  suspended  the  injunction  pending 
the  hearing  of  an  appeal  on  the  defendant  under- 
taking to  give  notice  of  appeal  within  a  week. 

The  defendant  gave  notice  of  appeal  accord- 
ingly, and  the  appeal  now  came  on  to  be  heard. 

BramweU  Davis,  Q.O.  and  /.  ff.  Boome  for  the 
appellant. — This  is  an  action  of  deceit,  and  con- 


sequently will  not  lie  after  six  years,  having 
regard  to  the  Statute  of  Limitations : 

Fidlwood  r.  FMwood,  38  L.  T.  Bep.  380;  9  Ch. 
Div.  176,  at  p.  178. 

[Lord  Alvbrbtonk,  C.J. — The  case  is  not 
affected  by  the  Statute  of  Limitations.  Every 
time  that  the  defendant  runs  his  omnibus  there 
is  a  tort,  if  any  at  all  is  committed.]  There  has 
been  acquiescence  on  the  part  of  the  plaintiffs, 
and  they  are  not  entitled  to  an  injunction  or  to 
damages. 

Hughet,  Q.C.  (with  him  T.  L.  WilUnsm)  for 
the  respondento. — [Lord  Alvbrstone,  C.J. — 
How  was  it  that  no  evidence  of  deceit  was  given 
at  the  trial  of  the  action  PJ  Under  the  circum- 
stances evidence  of  that  nature  was  not  i-equired. 
It  was  not  necessary  to  prove  intention  to  deceive, 
nor  that  any  person  had  actually  been  deceived : 

North  Clieshire  and  Manchmter  Brexetry  Company 
V.  Mancheater  Brewery  Company,  79  L.  T.  Bep. 
645  ;  (1899)  A.  C.  83,  81 ; 

Heela  Foundry  Company  v.  WaVc^r  and  Co.,  til 
L.  T.  Bep.  7:i8 :  14  App.  Cm.  550,  555. 

No  reply  was  called  foi*. 

Lord  Alverbtone,  C.J. — In  my  opinion  this 
judgment  for  the  plaintiffs  cannot  stand.  It 
seems  to  me  to  have  proceeded  upon  the  tJieoiy 
(the  deceit  being  founded  upon  the  suggestion 
that  the  defendant  has  run  an  omnibus  which  is 
likely  to  take  away  the  plaintiffs'  passengers)  that 
the  plaintiffs  are  entitled  to  succeed  on  the  simple 
proof  of  colour  and  design  of  their  own  omnibus, 
and  on  the  learned  judge  in  the  court  below  view- 
ing the  defendant's  omnibus  and  the  plaintiffs' 
and  comparing  them  together.  In  my  opinion 
that  is  not  sufficient  to  justify  the  plaintiffs  in 
obtaining  either  an  injunction  or  damages.  We 
have  no  evidence  before  us  as  to  what  is  the  custom 
or  practice  or  habit  of  persons  who  are  riders  on 
omnibuses.  We  have  no  evidence  before  us  as  to 
what  has  grown  up  to  be  regarded  as  the  leading 
features  of  omnibuses  on  any  particular  route. 
But  we  ai'e  asked  to  say  that  the  learned  judge  in 
the  court  below  was  right  in  coming  to  the  con- 
clusion that  he  did  because  he  thought  that  the 
two  omnibuses  so  resembled  one  another  that  they 
might  be  mistaken ;  and  that  that  is  sufiicient 
evidence  to  support  a  judgment  in  an  action  of 
deceit.  I  wish  to  say  in  the  first  place  that  I 
think  if  any  such  view  were  to  prevail  a  very 
undesirable  and  erroneous  practice  might  grow 
up  with  reference  to  the  viewing  or  seeing  the 
subject-matter  of  the  action  or  anything  involved 
in  an  action  by  learned  judges.  It  is  quite  true 
that  by  the  4th  rule  of  Order  L.  it  is  provided 
that  any  judge,  by  whom  any  cause  or  matter  may 
be  heard  or  tried  wither  without  a  jury,  or  before 
whom  any  cause  or  matter  may  be  brought  by 
way  of  appeal,  may  inspect  any  property  or  thing 
concerning  which  any  question  may  arise  therein. 
But  I  have  never  heard  it  said,  and,  speaking  fnr 
myself,  I  should  be  very  sorry  to  indorse  the  idea, 
tfa^t  the  learned  judge  is  entitled  to  put  the  view, 
or  an  impression  derived  from  the  view,  in  the 
place  of  evidence  A  view,  as  I  have  always 
understood  it,  has  been  for  the  purpose  of  enabling 
the  tribunal  to  understand  the  questions  that 
were  being  raised,  to  follow  the  evidence,  and  to 
apply  the  evidence.  Of  course  it  is  quite  possible 
that  there  will  be  cases  in  which{all  the  oiroom- 
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stances  connecfced  wifch  the  matter  in  dispute  are  of 
such  common  knowledge  and  are  so  well  known  to 
the  tribunal  that  it  may  be  said  that  no  evidence 
is  necessarj.  For  instance,  I  will  take  the 
common  case  of  the  make-np  of  an  article  which 
is  going  to  be  sold  in  shops.  In  that  case, 
however.  I  would  point  out  that  if  the  learned 
judge,  there  being  difCerences  between  the  two 
articles,  was  not  able  to  say  that  they  were  iden- 
tical, I  think  that  he  ought  not  to  act  without 
evidence  before  him  that  the  articles  were  so  made 
as  to  be  calculated  to  deceive  people.  Of  course 
I  need  scarcely  say  that  it  is  not  necessary  to 
show  actual  deception,  because  a  thing  may  be 
calculated  to  deceive  and  the  plaintiffs  may  be 
justified  in  coming  and  stopping  the  practice 
before  the  actual  deception  has  taken  place.  The 
present  case  seems  to  me  a  case  of  all  others 
tn  which  evidence  should  be  given  of  the  char- 
acter which  I  have  indicated.  It  is  not  dis- 
puted. In  fact  it  is  proved  upon  the  evidence, 
that  except  in  one  particular  the  defendant's 
omnibus  has  been  running  as  it  now  is  upon 
the  Hammersmith  line  for  ten  years.  Up  to  five 
years  ago  it  had  something  upon  it — namely, 
the  words  "London  General  Post  Office,"  as  to 
which  the  plaintiffs  were  taking  exception  in  the 
case  of  other  omnibuses.  That  inscription  was 
taken  off  and  the  words  "Liverpool-street"  put 
on,  and  at  or  about  the  same  time  or  subsequently 
the  name  "Lavell"  or  "J.  Lavell "  which  had 
been  put  in  full  was  taken  off.  Whether  that 
was  on  this  omnibus  is  not  perhaps  material  for 
the  purpose  I  am  referring  to  to-day.  What  I 
meant  was  to  indicate  the  only  changes  that  had 
taken  place  in  the  way  in  which  the  defendant 
was  i-unning  his  omnibuses,  after  making  the 
correction.  It  did  not  appear  that  that  happened 
upon  this  particular  omnibus;  the  only  change 
was  taking  off  the  words  "  London  Greneral  Post 
Office."  Here  you  have  two  omnibuses  running 
side  by  side,  and  it  must  be  ajasumed,  of  course, 
competing  for  the  custom  of  the  road.  The  omni- 
buses are  not  identical ;  upon  the  one  there  being 
the  name  "  London  General  Omnibus  Company," 
and  there  not  being  those  words  on  the  other. 
If  the  London  Greneral  Omnibus  Company  are 
going  to  base  their  action  upon  the  gix>und  that 
in  fact  the  alleged  infringing  omnibus  is  calcu- 
lated to  deceive,  some  evidence  must  be  given  to 
justify  the  learned  judge  in  coming  to  that  con- 
clusion beyond  the  mere  view.  It  is  said  that  in 
a  case  which  was  cited  to  us,  a  case  in  the  House 
of  Lords,  of  North  Cheshire  and  Man-cheater 
Brewery  Cotn^any  v.  Manchester  Brewery  Com- 
pany (79  L.  T.  Eep.  645 ;  (1899)  A.  C.  "83),  the 
Lord  Chancellor  said  that  he  would  not  have 
required  any  evidence  in  that  case.  He  perhaps, 
in  one  respect,  went  further,  and  said  that  the 
particular  question  there  could  not  have  been  put 
to  witnesses  because  it  was  a  question  which  the 
judge  had  to  try.  But  I  am  satisfied  myself  that 
the  Lord  Chancellor  did  not  mean  to  lay  down 
any  general  rule  that  no  evidence  that  things 
were  calculated  to  deceive  was  ever  to  be  required. 
In  that  case  evidence  had  been  given,  and  it  was 
merely  the  comparison  of  two  names  which,  one 
may  say,  speak  for  themselves.  Here  the  court 
is  obliged  to  make  itself  acquainted  with,  or  to 
make  an  assumption  as  to  what  are,  the  habits  of 
people  travelling  by  omnibus,  and  the  important 
matters  for  their  consideration.     And  in   my 


opinion  it  is  quite  impossible  to  say  that  that  can 
be  done  by  simply  looking  at  the  plaintiffs'  and  the 
defendant's  omnibuses — both  of  which  have  been 
running  upon  the  same  road  for  a  good  many 
years — and  then  coming  to  a  conclusion  without 
any  evidence  at  all  which  would  lead  the  conrt 
to  think  that  passengers  would  be  misled  by  this 
alteration  or  this  resemblance,  or  the  other 
alteration  or  the  other  resemblance.  I  ot 
course  do  not  express  any  opinion  as  to  what 
might  be  the  proper  judgment  to  have  been 
given  if  the  evidence  had  l«en  before  the  learned 
judge  in  the  court  below.  I  think  that  the  evi- 
dence for  the  plaintiffs  was  wholly  insufficient, 
and  upon  the  evidence  as  it  stood  the  action 
ought  to  be  dismissed.  The  appeal  will  there- 
fore be  allowed,  and  the  action  dismissed  with 
costs. 

BioBY,  L.J. — ^I  entirely  agree,  and  certainly  I 
should  not  have  been  disposed  to  add  a  word  but 
for  the  fact  that  we  are  reversing  the  finding  of 
the  learned  judge  in  the  court  below.  Of  course, 
if  that  is  a  finding  of  a  matter  of  fact,  we  must 
always  take  great  care  that  there  is  sound  groimd 
for  our  differing  from  him.  I  think  that  that  is 
to  be  found  in  the  fact  that  he  had  no  evidence 
before  him  that  persons  had  in  fact  been  deceived. 
The  defendant's  omnibus  having  been  running 
for  ten  years,  and  for  four  or  five  years,  as  far  as 
the  evidence  goes,  in  the  same  condition  in  which 
it  is  now,  there  ought,  if  substantial  damage  was 
done  to  the  plaintiffs,  to  have  been  persons  who 
had  been  deceived.  I  have  come  to  the  ooncluaion 
that  such  evidence  cannot  be  found,  and  that  is 
not  very  far  from  the  conclusion  that  there  is 
really  no  deception  practised.  In  fact,  looking  to 
the  front  of  the  omnibus,  I  think  no  one  would  say 
that  persons  could  be  deceived  reasonably.  People 
mar  look  at  the  omnibus,  or  they  may  assume 
a  tning  and  they  may  say,  "I  thought  that  it 
was  a  London  General  Omnibus  Company's  'bus," 
but  is  there  sound  ground  for  that  conclusion  ?  I 
think  not.  I  think  that  the  differences  are  palpable 
and  important,  and  although  there  is  some  truth 
in  the  fact  that  the  position  of  the  horses  conceals 
to  a  certain  extent  the  differences,  yet  there  is 
nothing  there  which  if  seen  would  lead  to  decep- 
tion. As  to  the  side  view  of  the  omnibus,  I  agree 
that  the  important  fact  of  distinction  is  the  paint- 
ing of  the  name  "  London  General  Omnibus  Com- 
pany "  on  the  whole  of  the  panel  from  one  end  to 
the  other.  There  is  nothing  like  it  on  the  defen- 
dant's omnibus.  As  to  the  back  of  the  omnibus,  we 
might  have  had  more  evidence  of  the  actual  state 
of  things  if  the  plaintiffs  had  thought  it  to  their 
interest  to  bring  it  forward;  but,  even  on  the 
evidence  that  we  have,  T  do  not  see  how  anyone 
could  possibly  be  deceived.  As  to  the  observa- 
tions of  the  Lord  Chief  Justice  in  reference  to  the 
view  which  the  judge  in  the  court  below  took,  I 
can  onl^  say  that  I  entirely  agree  in  those 
observations.  I  consider  that  in  this  case  the  £act 
that  it  has  taken  the  plaintiffs  ten  years  prac- 
tically before  they  thought  it  worth  while  to  sue 
the  defendant  or  that  they  had  a  snfficientiy  good 
case  to  have  a  probability  of  success  is  a  veiy 
important  question.  I  do  not  say  that  thsy  are 
barred,  but  when  the  point  has  to  be  considered 
without  direct  evidence,  but  only  a  conclusion  to 
be  arrived  at  by  a  consideration  of  a  sight  of  the 
two  omnibuses,  I  think  that  it  is  a  very  unportant 
consideration. 
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WiLLiAif 8,     L. J.  —  I    entirely    agree.    These 
actions,  which  is  their  origin  undoubtedly  are 
actions  of  deceit,  actions  based  npon  an  sillega- 
tion  of  deceit  by  the  dotendants,  have  in  course  of 
time  come  to  be  treated  very  much  as  actions 
brought  against  defendants  for  having  trenched 
upon  the  private  rights  of  the  plaintiffs.    But,  in 
whichever  way  you  r^ard  the  present  action,  in 
my  judgment  the  contusion  arrived  at  cannot  be 
jostified.    In    whichever    way    yon    regard    this 
action,  there  can  be  no  doubt  that  if  yoa  do  not 
prove  actual  deception  of  the  public— in  the  sense 
of  the  section  of  the  public  who  use  omnibuses  or 
are  interested  in  the  matter — ^yon   must  prove 
that  there  is  a  reasonable  probabiliry  of  decep- 
tion, or,  as  it  is  sometimes  expressed,  yon  must 
prove  that  there  is  a  resemblance  which  is  calcu- 
lated to  deceive.    In  my  judgment  there  is  no 
proof  of  that  which   it  was  necessary  here  to 
allege  and  prove.    It  may  very  well  be  that  in 
some  cases  you  require  no  proof  beyond  the  proof 
of  the  mere  resemblance.    The  case  in  the  House 
of    Lords    of    North   Cheihire    and    Manchester 
Brewery  Company  v.  Manchester  Brewery   Com- 
pany (79  L.  T.  Rep.  645 ;  (1899)  A.  C.  83)  was  an 
example  of  that  sort,   because  what  was   there 
complained  of  was  the  taking  of  a  similar  name. 
And  it  is  quite  plain  that  in  such  a  case  the  simi- 
larity ia  a  similarity  which  would  appeal  to  the 
ear  quite  independently  of  the  proof  of  surround- 
ing circumstances  or  the  proof  of  the  ezperieoce 
of  those  who  had  come  commercially  in  contact 
with  the  name.    But  that  is  not  a  case  in  any 
way  resembling  the  present  case.    In  the  present 
case  that  which  is  complained  of  is  really  a  want 
of  difference  of  detail  in  two  things  which  neces- 
sarily resemble  each  other  to  a  large  extent ;  in 
colour,  apparently,  they  must  resemble  each  other 
by  the  pouce  regulations ;  in  shape  it  is  admitted 
that  the  shape  adopted  is  the  general  shape,  and 
there  is  nothing  to  complain  of  at  all.    Therefore 
the    resemblance    which   is    complained    of,    or, 
rather,    the    want  of    difference  of    appearance 
which  is  complained  of,  is  a  want  of  difference  in 
the    details.    It  is  said  and  necessarily  said  in 
this  case  that  there  is  such  a  want  of  difference 
in  the   details  that  those   using  the  omnibuses 
are   likely  to  be  deceived,   and  I  observe  that 
Farwell,  J.  in  his  judgment  so  finds  the  fact.    He 
says  that  upon  the  evidence  he  finds  that  there 
is  such  a  want  of  difference  in  the  details  between 
these  two  omnibuses  that  those  using  the  omni- 
buses are  likely  to  be  deceived.    In  snch  a  case  it 
is  obviously  possible  to  give  evidence  of  those 
who  have  been  in  the  habit  of  using  the  omnibases 
and  of  those  who  have  as  ofBcers,  either  of  the 
company  or  of  the  private  omnibus  proprietors, 
been  in  the  habit  of  checking  the  user  of  the 
omnibuses  and  seeing  the  passengers  as  they  get  in 
and  ont  of  the  omnibuses  and  hearing  compMnts 
of  deception,  and  one  thing  and  another.   In  such 
a  ease  it  is,  I  repeat,  possible  to  give  evidence ;  and 
the  moment  you  get  a  case  in  which  it  is  possible 
to  gire  evidence,  and  in  which  such  evidence 
would  obviously  be  material  and  important,  one 
draws  the  very  strongest  inference  from  the  fact 
that  no  such  evidence  is  called  or  tendered.    In 
my  judgment,  this  being  a  case  in  which  the 
circumstances  were  such  that  it  was  possible  to 
give  evidence  that  the  resemblance  or  want  of 
difference    was    calculated    to   mislead — a    case, 
indeed,   in  which  it  was  perfectly  iinpoesible  for 


anyone  to]  form  an  accurate  judgment  unless 
there  was  some  such  evidence — it  seems  to  me, 
with  all  deference  to  the  learned  judge  in  the 
oonrt  below,  that  it  was  not  a  conclusion  which 
can  be  supported  that,  merely  upon  the  evidence 
here  of  the  secretary  and  the  painter  (which  has 
been  read  to  us),  there  was  a  reasonable  proba- 
bility  of  deception.  ^^^^  ^^^^^ 

Solicitors  for  the  appellant,  H.  Clifford  Turner 
and  Co. 

Solicitors  for  the  respondents.  Hicks,  Davit, 
and  Hunt. 


Tuesday,  Nov.  13. 
(Before   Smith,    M;.B.,    Collins   and 

Stibling,  L.JJ.) 
Caebinoton  v.  Banmistee  and  Co.  (a) 

APPEAL  UNDBB  THE  WOBKHEN'S  COMPENSATION 
ACT  1897. 

Employer  and   workman — Injury  by  accident — 
.   Compensation  —  Employment    on  a  factory  — 
Undertakers — "  Occupiers  "  of  factory — Use  (ff 
a    hydrauUe    crane — Factory  and     Workshop 
Act  1895  (58  *  59  Viet.  c.  37),  «.  23— Workmen* 
Compensation  Act  1897  (60  &  61  Vict.  c.  37), 
S.7. 
In  sect.  23  of  the  Factory  and  Workshop  Act  1895, 
the  expression  "  such  machinery  "  as  last  used 
in  the  latter  part  of  the  section  refers  to  the 
"  machinery  and  pUtd  "  mentioned  previously 
in  clause  (a),  and  not  Co  the  "  machinery  "  men. 
tioned  in  clause  (b). 
A  hydraulic  crane,  the  property  of  a  railway  and 
dock  company,  was  being  used  by  a  firm  of  coal 
shippers  for  the  purpose  of  loading  a  ship  lying 
in  the  dock  unth  coal  brought   to  the  dock  in 
raiiuray  trucks,   and  during  this  operation  the 
coal  shippers  had  possession  and  sole  control  of 
the  entire  maehiae.     In  the  course  of  the  opera- 
tion a  workman  employed  by   them  upon  the 
crane  was  aceidentaily  injured,  and  he  there- 
upon claimed  against  them  compensation  under 
the  Workmen's  Compensation  Act  1897. 
Held,  that  the  defendants  were  the  "occupiers"  of 
a  "factory  "  within  sect.  23  of  the  Factory  and 
Workshop  Act  1895,  and  were  liable  to  compen- 
sate the  vjorkman  under  sect.  7  of  the  Workmen's 
Compensation  Act  1897. 
This  was  an  appeal  by  the  defendants  from  a 
decision  of  the  judge  of  the  Grimsby  County 
Court  awarding  compensation  under  the  Work- 
men's Compensation  Act  1897. 

The  plaintiff  was  a  coal  tipper,  and  was  acci- 
dentally injured  while  working  in  the  employ- 
ment of  the  defendants  npon  a  traveling  hydraulic 
crane  in  Grimsby  Docks. 

The  docks  and  the  crane  belonged  to  a  railway 
and  dock  company. 

The  defendants  were  coal  shippers,  and  at  the 
time  of  the  accident  in  respect  of  which  the 
plaintiff  claimed  compensation  were  engaged  in 
loading  with  coal  a  ship  that  was  lying  in  the 
docks.  The  coal  was  brought  in  railway  trucks 
on  to  the  quay,  and  underneath  the  crane  by  the 
ship's  side,  and  the  crane  was  used  for  raising  the 
trucks  one  by  one,  and  tipping  their  contents  into 
the  ship. 

(a)  Beported  by  E.  Manlev  Smith,  Em|.,  BarrUtar^Lsv. 
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The  operation  of  loading  the  ship  took  two 
dajB. 

The  plaintifp  was  working  on  the  crane  under  a 
ganijer  who  was  in  the  aei'vice  of  the  defendants. 

The  County  Court  judge  found  as  a  fact  that, 
during  the  operation  of  loading  the  ship,  the 
plaintift  was  under  the  direction  and  control  of 
the  gani^er,  and  that  the  defendants'  gang  had 
possesBion  and  sole  control  of  the  entire  machine 
until  4  he  particular  job  on  which  they  were  em- 
ployed was  finished. 

He  then  held  that  the  crane  was  a  "  factory " 
within  the  meaning  of  the  Factory  and  Workshop 
Acts  1878  to  1891,  and  that  the  defendants  at  the 
time  of  the  accident  were  "occupiers  "  of  a  factory 
within  the  meaning  of  the  Factory  and  Workshop 
Acts  1878  to  1895.  He  therefore  held  that  the  em- 
ployinent  of  the  plaintiff  was  one  which  came 
within  sect.  7  of  the  Workmen's  Compensation 
Act  18!*7,  and  accordingly  awarded  compensation. 

The  defendants  appealed. 

The  Factory  and  Workshop  Act  1896  (58  &  59 
Vict.  c.  37)  provides  as  follows : 

Seat.  23.  The  foUowiDK  provitioQi — namely,  .  .  . 
■hall  have  effect  as  if  (a)  every  dock,  wharf,  qnay,  and 
warefaoaee,  and,  bo  f ar  aa  relates  to  the  prooess  of  load- 
ing or  UDloadiDg  therefrom  or  thereto,  all  machinery  and 
plant  nied  in  that  process ;  and  (b)  any  premieea  on 
which  machinery  worked  by  steam,  water,  or  other 
mecbanicat  power  is  temporarily  nsed  for  the  parpose  of 
the  oonstmotion  of  a  bnilding  or  any  Btrootnral  work  in 
connection  with  a  bnilding,  were  inalnded  in  the  word 
factory,  and  the  parpose  for  which  the  machinery  is  need 
were  a  mannfaotnring  process,  and  as  if  the  person  who 
by  himself,  his  agents,  or  workmen  temporarily  nses  any 
such  machinery  for  the  before-mentioned  purpose  were 
the  occupier  of  the  said  premises ;  and  for  the  parpose 
of  tbe  enforcement  of  thore  sections  the  pei  xon  having 
the  aotaal  nee  or  oocapation  of  a  dock,  wharf,  quay,  or 
waroboDse,  or  of  any  premises  within  the  same  or  forming 
part  thereof,  and  the  person  so  nsing  any  such  machinery, 
shall  be  deemed  to  be  the  occnpier  of  a  factory. 

The  Workmen's  Compensation  Act  1897  (60  & 
61  Vict.  c.  37)  provides  as  follows  : 

8eot.  7. — (1)  This  Act  shall  apply  only  to  employment 
liy  tbe  undertakers  as  hereinafter  defined,  on  or  in  or 
aboDt  a  railway,  factory,  ...  (2)  In  this  Act 
.  .  .  "  factory "  has  the  same  meaning  as  in  the 
Factory  and  Workshop  Acts  1878  to  1891,  and  also  in- 
olndos  sny  dock,  wharf,  quay,  warehonse,  machinery,  or 
plant  to  which  any  provision  of  the  Factory  Acts  is 
applied  by  the  Factory  and  Workshop  Act  1895  .  .  . 
"  under!  okers"  .  .  .  in  the  case  of  a  factory  means 
tho  occupier  thereof  within  the  meaning  of  the  Factory 
and  Workshop  Acts  1878  to  1895. 

Ruegg.  Q.C.  and  JE.  L.  Hartley  for  the  defen- 
dants.— We  admit  that  this  crane  was  a  "  factory  " 
within  the  meaning  of  the  Factory  and  Work- 
shop Acts  1878  to  1891 ;  but  we  contend  that  the 
defendants  were  not  the  "  occupiers  "  of  it  within 
the  meaning  of  the  Factory  and  Workshop  Acts 
1878  to  1895.  If  they  were  not  "  occupiers "  of 
the  crane  they  were  not  "  undertakers  "  within 
sect.  7  of  the  Workmen's  Compensation  Act  1897, 
and  are  not  liable  to  pay  compensation  under  that 
Act.    There  is  no  ^finition  of  the  word  "  occu- 

Sier "  in  the  Factorr  Acts,  and  it  cannot  have 
een  intended  by  the  Legislature,  in  enacting 
sect.  23  of  the  Factory  and  Workshop  Act  1895, 
to  make  a  person  who  uses  a  machine  such  as  the 
defendants  were  using,  only  for  two  days,  the 
"occupier"  of  it,  so  as  to  bring  him  within  the 


Erovisions  of  the  Factory  Acts  and  throw  upon 
im  the  duty,  which  is  imposed  by  those  Acts 
on  oconpiera  of  machinery,  of  fencing  it  when 
dangerous,  and  other  duties  of  that  sort:  (see 
sects.  81  and  82  of  the  Factory  and  Workshop 
Act  1878).  Sect.  23  cannot  be  construed  so  as  to 
make  the  defendants  the  "occupiers"  of  this 
crane.  It  is  only  the  last  provision  in  that  section 
that  can  possibly  be  relied  on  as  having  that 
effect,  and  in  that  provision  the  words  "  such 
machinery,"  as  last  used  therein,  refer,  we  submit, 
to  "  such  machinery  "  and  "  the  machinery  "  men- 
tioned just  before — i.e.,  to  tbe  machinery  named 
in  clause  (b).  There  is  no  reference  in  the  latter 
part  of  the  section  to  "  machinery  and  plant," 
the  phrase  used  in  clause  (a).  "  Such  machinery  " 
should  not  1)0  construed  as  referring  to  "  machinery 
and  plant."  The  ci-ane  used  by_  the  defendants 
clearly  does  not  come  within  the  kind  of  machinery 
mentioned  in  clause  (b),  and  admittedly  it  does 
come  within  clause  (a).  Sect  23  contains  no  pro- 
vision as  to  who  is  to  be  deemed  the  occupier 
of  the  "  machinery  and  plant "  mention««d  in 
clause  (a),  but  there  is  nothing  in  it  to  show 
that  the  railway  and  dock  company  who  own  this 
crane  are  not  occupiers  of  it.  The  County  Court 
judge  did  not  direct  himself  rightly  in  this  matter. 
He  found  as  a  fact  that  the  defendants  were  in 

Eossession  and  sole  control  of  the  crane,  and  then 
e  seems  to  have  thought  that  that  fact  vras 
enough  to  constitute  the  defendants  the  "  occu- 
piers "  of  the  crane  within  the  meaning  of  the 
Factory  Acts. 

H.  S.  Cautley,  for  the  plaintiff,  was  not  called 
upon. 

Smith,  M.B. — The  question  in  this  case,  which 
turns  on  the  findings  of  fact  by  the  County  Court 
judge,  is  whether  the  defendants  were  tbe 
"occnpiers"  of  tbe  machinery  when  the  acci- 
dent nappened  for  which  the  plaintiff  seeks 
compensation.  For  the  two  days  during  whiob 
the  machinery  was  being  used  for  the  loading  of 
the  ship,  tbe  defendants,  aa  the  County  Court 
judge  has  found,  had  the  possession  and  sole 
control  of  it.  The  machinery  is  admitted  by  the 
defendants  to  be  a  "  factory "  within  the  mean- 
ing of  that  word  as  used  in  the  Factoi'y  and 
Workshop  Acts  1878  to  1891.  The  sole  point 
taken  by  the  defendants  on  this  appeal  is  that 
there  is  no  evidence  that  they  were  "  occupiers  " 
of  it.  Now  the  question  here  is  not  whether  in 
every  case  possession  in  fact  is  sufficient  to 
constitute  occupation,  but  whether  on  the  facta 
of  the  present  case  the  defendants  were  in  occa- 

fation  of  this  factory  within  the  meaning  of  the 
'actory  Acts.  If  they  were  "  occupiers  "  within 
those  Acts,  then  they  were  "  undertakers  "  within 
sect.  7,  sub-sect.  1,  of  the  Workmen's  Compensa- 
tion Act  1897,  and  are  liable  under  that  Act  to 
compensate  the  plaintiff,  because  "  undertakers  " 
in  that  Act  in  the  case  of  a  factory  means  "  the 
occupier  thereof  within  the  meaning  of  the 
Factory  and  Workshop  Acts  1878  to  1895." 
Now  sect.  23  of  the  Factory  and  Workshop  Act 
1895  provides  as  follows :  [His  Lordship  read  it.] 
The  crane  on  which  the  plaintiff  was  injured 
comes  within  the  description  of  the  machinery 
and  plant  mentioned  in  clause  (a)  of  that  section, 
and  not  within  clause  (b).  It  is  contended  tJiat 
the  machinery  mentioned  in  the  latter  part  ot 
sub-sect.  1,  which  follows  (a)  and  (b)  has  reference 
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solely  to  the  maohinery  mentioned  in  (b),  and  does 
not  refer  to  the  "  machinery  and  plant "  men- 
tioned in  (a).  I  cannot  see  why  that  shoirld  be 
80.  It  seems  to  me  that  the  words  "the 
nmchinery  "  and  "  snch  machinery  "  in  the  latter 
part  of  sub-sect.  1  mnat  have  reference  to  the 
machinery  mentioned  in  the  earlier  part  of  the 
section,  including  the  machinery  mentioned  in  (a). 
The  point  raised  for  the  defendants  seems  to  me 
to  be  a  hopeless  one,  and  I  think  that  the  appeal 
mnst  be  dismissed. 

Collins,  L.J. — I  am  of  the  same  opinion.  It 
would  be  a  very  remarkable  thing  if  the  Legis- 
lature, after  constituting  two  classes  of  things 
"  factories  "  so  as  to  be  within  certain  proviHions 
of  the  Factory  Acts,  had  sedulously  gone  out  of  its 
way  to  enact  twice  over  that  a  person  using  one 
clajas  should  be  deemed  to  be  the  "  occupier  "  of  a 
factory  and  then  had  omitted  to  say  anything  as 
to  who  should  be  considered  the  '°  occupier  "  of 
the  other  class.  But  that  would  be  the  result  of 
the  argument  that  was  put  forward  on  behalf 
of  the  defendants.  The  enactment  that  the  ma- 
chinery and  plant  used  in  the  process  of  loading 
and  unloading  from  or  to  a  dock,  wharf,  quay,  or 
warehouse  shall  be  included  in  the  word  factory 
would  be  barren  unless  a  person  using  the  ma- 
chinery and  plant  were  brought  within  the  mean- 
ing of  the  word  "  occupier  "  of  a  factory.  After 
providing  that  the  things  named  in  (a)  and  (6) 
shall  be  deemed  to  be  factories,  the  section  goes 
on  to  provide  that  the  persons  using  the  things 
named  in  (b)  shall  be  considered  the  occupiers. 
There  was  no  need  for  the  Legislature  after  that 
to  go  on  to  provide  for  the  same  thing  over  again, 
and  therefore  I  think  that  in  the  rest  of  the 
section  the  Legislatui-e  was  referring  to  the  pro- 
visions of  clause  (a)  and  intended  to  provide  who 
should  be  considered  to  be  occupiers  of  the  things 
named  in  {a).  The  words  "snch  machinery" 
must,  in  my  opinion,  refer  to  the  machinery  and 
plant  named  in  (a).  It  was  necessary  to  make 
some  enactment  as  to  who  should  be  considered 
the  "  oconpiers  "  of  that  machinery  and  plant,  and 
if  the  latter  part  of  sect.  23  does  not  .contain  that 
enactment,  the  section  can  only  be  construed  as 
needlessly  enacting  twice  over  who  should  be 
deemed  occupiers  of  the  things  named  in  (b). 

Stiblinq,  J. — ^I  agree.  The  argument  seems 
to  me  to  depend  upon  the  use  of  tbe  word  "plant" 
in  connection  with  the  word  "  machinery "  in 
claase  (a)  and  the  use  of  the  phrase  "  such 
machinery"  without  the  repetition  of  the  word 
"  plant "  just  at  the  end  of  the  section.  I  think 
that  that  phrase  "  such  machinery  "  clearly  refers 
to  the  machinery  mentioned  in  clause  (a),  and 
was  intended  to  embrace  the  word  plant  with 
which  the  machinery  there  mentioned  is  joined. 

Appeal  digmUaed. 

Solicitors  for  the  plaintiff :  BoUit  and  8on$, 
for  Broum  and  Son,  Great  Grimsby. 

Solicitors  for  the  defendants :  Busk,  Mellor, 
and  Norris,  for  Slater,  Heelu,  and  Co.,  Manchester. 


Thursday,  Nov.  15. 
(Before   Suith,   M.B..    Collins 
Stirlino,  L.JJ.) 
Bailey  v.  Plant,  (a) 


and 


APPEAL   UNDER  THE  WORKMEN'S  COMPENSATION 

ACT  1897. 
Employer  and    workman — Injury   by   accident — 
Compensation — Enforcement    of   award — Judg- 
ment summons — Committal  order — Debtors  Act 
1869   (32    *  3a  Vict.   c.  62),  ».  b— Workmen's 
Compensation  Act  1897  (60  &  61  Viet.  c.  37), 
sehed.  2,  par.  2. 
A  evmmitlal  order  upon  a  judgment  sumtnons 
under  sect.  5  of  the  Debtors  Act  1869  is  a  means 
of  enforcing    a  judgment,  and  is  therefore  a 
means    whereby    an    award    of    compensation 
under  the  Workman's  Compensation  Act  1897 
may  be  enforced. 
This  was  an  appeal  from  a  refusal  by  the  judge 
of  the  Crewe  County  Court  to  make  a  committal 
order  upon    a    judgment    summons    under    the 
Debtora  Act  1869  (32  &  33  Vict.  c.  62),  s.  5,  which 
had  been  taken  out  against    the  defendant  in 
certain  proceedings  in  which  the  plaintiff  claimed 
compensation  under  the  Workmen's  Compensation 
Act  1897. 

The  plaintiff  had  been  a  workman  in  the  service 
of  the  defendant,  and  had  suffered  personal  injury 
by  accident  arising  out  of  and  in  the  course  of 
his  employment. 

He  thereupon  claimed  compensation  under  the 
Workmen's  Compensation  Act  1897. 

The  application  under  the  Act  was  heard  by  an 
arbitrator. 

On  the  13th  Jan.  1899  the  arbitrator  made  his 
award,  and  directed  the  defendant  to  make  one 
payment  to  the  plaintiff  forthwith,  and  also  2«.  6({ 
a  week  during  the  plaintiff's  total  or  partial 
incapacity  for  work  or  until  further  order. 

The  defendant  made  some  payments  under  the 
award  and  tben  fell  into  arrear. 

On  the  12th  Feb.  1900,  the  defendant  being  in 
arrear  for  eighteen  weeks,  making  21.  5s.  due,  u 
judgment  summons  under  sect.  5  of  the  Debtors 
Act  1869  was  taken  out  by  the  plaintiff  calling 
upon  tbe  defendant  to  show  cause  why  he  should 
not  be  committed  to  prison  for  his  default  in 
payment  of  this  22.  58.  ' 

On  the  hearing  of  the  summons  the  County 
Court  judge  said  that  he  was  satisfied  by  the 
evidence  that  tbe  defendant  had  had  ample  means 
to  pay  the  22.  58.  since  it  became  due,  and  had 
refused  or  neglected  to  pay  it ;  and  he  added  that 
if  the  application  were  founded  upon  an  ordinary 
judgment  of  the  court,  he  would  make  an  order 
to  commit  the  defendant.  He  held,  however, 
that  he  had  no  jurisdiction  to  make  a  committal 
order,  because  in  his  opinion  an  application  under 
sect.  5  of  the  Debtors  Act  1869  could  not  properly 
be  described  as  a  mode  of  enforcing  a  judgment, 
although,  in  most  cases  in  the  County  Court,  such 
an  application  resulted  in  the  judgment  being 
complied  with.  He  thought  that  such  an  appli- 
cation is,  in  terms  and  in  substance,  for  the 
punishment  of  a  contumacious  debtor,  and  that 
a  committal  order  is  not  an  imprisonment  for 
debt,  but  an  imprisonment  for  past  dishonesty, 
since  it  might  be  made  against  a  debtor  who  was 
penniless  at  the  time  of  the  order,  and,  even  if 


(a)  Reported  by  E.  Uaklkt  Smith,  Esq.,  Burlat«r-a(-L»w.   . 
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made  against  a  man  then  having  means,  nothing 
oould  beobtedned  from  him  by  virtneof  the  order 
unless  he  chose  to  pay. 

From  this  refusal  to  commit  bv  the  County 
Court  jadge  the  plaintiff  appealed  to  the  Court 
of  Appeal. 

The  Workmen's  Compensation  Act  1897  (60  &  61 
Vict.  c.  37)  provides  as  lollows : 

Sobed.  2,  par.  8.  Wher*  the  amoirnt  of  oompaniation 
under  this  Aot  (hall  hare  been  aaoertained,  or  any 
weekly  payment  varied,  or  any  other  matter  decided, 
nnder  tbia  Aot,  either  by  a  oommittee,  or  by  an  arbi- 
trator, or  by  agreement,  a  memorandum  thereat  ahall  be 
Rent  in  manner  preaoribed  by  roles  of  ooort,  .  .  . 
to  the  regiatrar  of  the  County  Court  .  .  .  who 
aball,  anbjeot  to  snoh  rules,  .  .  .  reoord  auoh  memo- 
randum in  a  apeoial  regiater  without  fee,  and  thereupon 
the  aaid  memorandum  ahall  for  all  pnrpoeea  be  enforoe- 
able  aa  a  County  Court  judgment. 

Minton-Senhouse  for  the  plaintiff. — The  County 
Court  judge  had  jurisdiction  to  make  a  com- 
mittal order.  [Smith,  M.B.— I  do  not  feel  at  all 
clear  that  you  have  any  right  of  appeal  to  this 
court  from  a  refusal  by  the  County  Court  judge 
to  commit  the  defendant  upon  a  judgment  sum- 
mons under  the  Debtors  Act  1869.  J  The  question 
is  one  of  law,  and  it  arises  out  of  an  award  under 
the  Workmen's  Compensation  Act  1869.  The 
question  is  one  of  g^at  practical  importance,  and 
tnere  is  a  division  of  opinion  among  County  Court 
judges  whether  or  not  they  have  jurisdiction  to 
make  committal  orders  upon  judgment  Bum- 
monses  where  a  defendant  has  made  default  in 
payments  which,  under  the  Act  of  1897,  it  has 
been  awarded  that  he  shall  pay.  [Smith,  M.R. — 
We  will  assume  your  right  of  appeal,  and  will 
hear  what  you  have  to  say,  but  this  must  not  be 
taken  as  a  precedent.]  1  submit  that  a  judgment 
summons  is  in  fact  a  means  of  enforcing  a  judg- 
ment. Though  commitment  may  be  in  the 
nature  of  punishment,  it  is  also  in  the  nature  of 
a  qualified  execution,  although  the  debt  is  not 
thereby  satisfied.  That  is  what  was  held  by  the 
judges  of  the  Court  of  Common  Pleas  in  1866, 
upon  a  question  as  to  a  judgment  summons 
under  the  old  Debtors  Act  of  1846  (9  &  10  Yict. 
c.  96): 

Ex  parte  Dakitu  ;  Rt  Hioan  v.  Dakinif,  16  C.  B.  77. 
Again,  in  a  question  ai-ising  under  sect.  12  of  the 
Bankruptcy  Act  1869,  Meliish,  L.J.  said:  "Now, 
arrest  for  debt  is  intended  as  a  means  of  enforcing 
payment,  not  as  a  punishment,  for  if  the  party 
pays  the  debt,  he  is  entitled  to  be  discharged  " : 

Cobham  v.  Dalton,  L.  Bep.  10  Ch.  655. 
He  referred  also  to 

Stonor  V.  Fowle,  58  L.  T.  Bep.  1 ;  13  App.  Cas.  20. 

No  one  appeared  tor  the  defendant. 

Smith,  M.B. — For  the  purposes  of  the  judg- 
ment which  I  am  going  to  deliver  I  will  assume 
that  the  court  has  jurisdiction  to  hear  and  deter- 
mine this  appeal.  Whether  or  not  the  plaintiff 
is  entitled  to  appeal  to  this  court  from  the  decision 
of  the  County  Court  judge  upon  the  judgment 
summons  I  express  no  opinion.  The  question 
that  has  been  submitted  to  us  is  one  upon  which, 
as  I  understand,  there  has  been  a  conflict  of 
opinion  among  County  Court  judges.  The  ques- 
tion is,  whether  a  judgment  summons  under 
soct.  6  of  the  Debtors  Act  1869  can  be  issued 
H  gainst  a  defendant  who  has  failed  to  pay  the 


weekly  sum  which  an  arbitrator  under  the  Work- 
men's Compensation  Act  1897  has  awarded  that 
he  should  pay  as  compensation  under  that  Act  P 
That  question  depends  on  par.  8  of  sched.  2  of  the 
Workmen's  Compensation  Act  1897,  which  pro- 
vides that  a  memorandum  of  such  an  award  when 
recorded  by  the  registrar  of  the  County  Court 
"  shall  for  all  purposes  be  enforceable  as  a  County 
Court  judgment.  It  seems  to  me  that  a  memo- 
randum i^ich  has  been  recorded  under  that 
enactment  is  for  the  purposes  of  its  enforcement 
in  the  same  position  as  a  County  Court  judgment. 
One  mode  by  which  a  County  Court  judgment 
can  be  enforced  is  by  issuing  a  warrant  to  the 
bailiff  to  levy  execution  upon  the  goods  of  the 
judgment  debtor.  Another  well-known  mode  by 
which  the  judgment  debtor  may  often  be  coerced 
into  obeying  the  judgment  is  the  issuing  of  a 
judgment  summons  under  the  Debtors  Act  1869, 
which  may  be  followed  by  an  order  committing 
him  to  gaol  if  he  does  not  pay  the  sum  he  owes. 
But  there  is  a  restriction  upon  the  power  of  the 
County  Court  judge  to  commit  the  debtor  to 
gaol,  because  before  he  makes  the  order  of  com- 
mitment he  must  be  satisfied  by  evidence  adduced 
befoie  him  that  the  debtor  then  has,  or  since  the 
date  of  the  judgment  has  had,  the  means  to  pay 
the  sum  due,  and  has  refused  or  neglected  or 
refuses  or  neglects  to  pay  it.  In  the  present  owe 
the  learned  County  Court  judge  was  of  opinion 
that  an  order  of  commitment  upon  a  judgment 
summons  was  a  process  of  a  punitive  nature,  and 
was  not  a  means  of  enforcing  a  judgment.  I  will 
assume  that  it  is  partly  of  a  punitive  nature ;  bat, 
nevertheless,  I  think  that  it  is  also  a  means  of 
enforcing  the  judgment  of  the  court.  In  fact,  I 
believe  that  it  is  the  only  way  in  which,  in  the 
case  of  many  small  debtr,  the  judgment  of  the 
County  Court  can  be  enforced.  I  think  a  com- 
mittal order  upon  a  judgment  summons  is  a 
means  for  enforcing  a  judgment  of  a  County 
Court,  and  that  the  learned  County  Court 
judge  had  jurisdiction  to  make  such  an  order 
m  the  present  case.  The  appeal  must  be 
allowed. 

CoLUNs,  L.J. — ^I  am  of  the  same  opinion. 
The  process  by  which  a  debtor  may  be  committed 
to  gaol  for  nonpayment  of  a  judgment  debt  still 
continues  to  be  wnat  it  was  held  to  be  in  £z  parte 
Dahins  (u&t  rap.).  In  that  case  in  delivei-ing 
judgment  Williams,  J.  said :  "  That  satisfies  my 
mind  that  the  commitment  is  equivalent  to  an 
imprisonment  nnder  an  attachment  for  nonpay- 
ment of  a  debt,  or,  in  other  words,  that  it  is 
substantially  civil  process."  The  other  judges  of 
the  court  expressed  similar  views.  The  provisions 
of  the  old  Debtors  Act  of  1846  were  substantdally 
the  same  as  those  contained  in  the  Act  of  1869 
which  is  now  in  force.  It  seems  clear  to  me  that 
the  real  purpose  of  this  process  is  to  put  pressure 
on  the  debtor  and  to  make  him  pay  the  judgment 
debt.  It  is  to  be  observed  that  he  can  always 
avoid  imprisonment  by  paying  the  debt.  That 
shows  that  the  order  of  committal  is  not  entirely 

Sunitive,  because  it  is  left  in  the  choice  of  the 
ebtor  whether  or  not  the  order  shall  be  carried 
out.  Another  thing  to  be  noted  is  that  it  is  a 
principle  of  the  law  that  when  a  criminal  has 
served  his  term  of  punishment  his  fault  is  purged, 
but  in  the  caae  of  a  committal  upon  a  judgment 
summons  the  imprisonment,  by  the  express  pro- 
visions of  the  Debtors  Act,  does  not  operate  as  a 
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Eatiafaction  or  ertdnguiahment  of  the  debt.  The 
debtor  ia  punished  bnt  his  offence  is  not  purged. 
That  seems  to  me  to  show  that  one  object  of  the 
procedure  upon  judgment  summonaea  under  the 
Debtors  Act  is  to  put  pressure  upon  a  debtor  to 
make  him  pay  the  debt.  It  is  tme  that  this 
means  of  enforcing  payment  may  not  be  made 
use  of  except  in  cases  where  the  debtor  ia  contu- 
macious, but  nevertheless  an  order  of  committal 
is  in  substance  a  means  of  putting  pressure  on 
the  debtor  and  so  enforcing  the  judgment  of  the 
court,  and  is  not  merely  punitive.  Imprisonment 
upon  a  judgment  summons  ia  robbed  of  two  im- 
portant factors  of  punishment,  first,  because  the 
debtor  can  avoid  it  by  paying  the  debt,  and 
secondly,  because  serving  the  term  of  imprison- 
ment does  not  free  the  debtor  from  his  liability 
to  pay  the  debt.  I  think  for  these  reasons  this 
memorandum  was  enforceable  by  committal  under 
sect.  5  of  the  Debtors  Act  1869,  and  that  the 
appeal  must  therefore  be  allowed. 

Stibuno,  L.J. — I  am  of  the  same  opinion ;  but 
I  have  come  to  that  conclusion  with  some 
hesitation,  because  at  first  I  was  much  im- 
pressed by  the  reasoning  of  the  learned  County 
Court  judge.  To  a  large  extent  that  reasoning  is 
well  founded,  because  a  committal  order  is  partly 
punitive  in  its  object.  But  we  have  to  consider 
the  meaning  of  the  enactment  in  par.  8  of  sched.  2 
of  the  Workmen's  Compensation  Act  1897,  that 
a  memorandum  of  an  award  when  recorded  "  shall 
for  all  purposes  be  enforceable  as  a  County  Court 
judgment.  In  effect  this  memorandum  directs 
the  defendant  to  make  certain  payments  to  the 
plaintiff,  and  if  these  directions  were  embodied  in 
a  County  Court  judgment,  there  would  be  an 
order  of  the  court  to  which  obedience  was  due 
from  the  defendant.  The  enactment  that  the 
memorandum  shall  for  all  purposes  be  enforce- 
able as  a  County  Court  judgment  was  intended 
to  give  to  the  person  in  whose  favour  the  memo- 
randum operates  all  the  means  which  can  be 
made  use  of  in  a  County  Court  in  enforcing  one 
of  its  judgments.  I  cannot  agree  with  the  opinion 
of  the  County  Court  judge  that  a  committal  order 
under  sect.  5  of  the  Debtors  Act  1869  cannot 
properly  be  described  as  a  mode  of  enforcing  a 
judgment.  It  seems  to  me  that  it  is  a  mode  in 
which  a  judgment  creditor  can  obtain  obedience 
from  a  judgment  debtor  to  a  judgment  of  the 
County  Court,  though  it  may  he  partly  punitive. 
The  learned  County  Court  judge  has  put  too 
narrow  a  construction  upon  the  words  of  par.  8 
of  ached.  2.    I  agree  that  the  app^   must  be 

Appeal  allowed. 

Solicitors  for  the  nlaintiff,  Taylor,  Hoare,  and 
Pihher,  for  R.  B.  Edieston,  Crewe. 


Wednesday,  Nov.  14. 

(Before  Smith,  M.R.,  Collins  and 

BOHBB,  L.JJ.) 

FEBavsoN  V.  Gbeen.  (a) 

APPEAL  ITNDEB  THE  WOBKHEN'S  COMPEKTBATIOK 

ACT  1897. 

Enployer  and  workman — Injury  hy  aooident— 
Compensation — Employment — "  Scaffolding  " — 
Workmen's  Compensation  Act  1897  (60  &  61 
Viet.  c.  37),  s.  7  (1). 

A  workman,  employed  in  plastering  the  inside  of 
a  new  )u>use,  in  order  to  reach  the  ceilings  arul 
higher  parts  of  the  waUs,  made  a  platform  by 
means  of  two  trestles  about  ^ft.  6tn.  high,  aorost 
which  he  placed  loose  boards.  Upon  this  plat- 
form he  stood  to  do  his  work,  having  placed 
thereon  a  small  table  upon  which  to  manipulate 
the  plaster.  While  working  upon  this  platform 
he  was  injured  by  accident. 

The  arbitrator,  to  whom  the  workman's  claim  for 
compensation  was  referred  by  the  County  Court 
judge,  found  that  this  arrangement  was  not  a 
*'  scaffolding,"  and  the  judge  reversed  his  deci- 
sion itgon  the  ground  that  the  case  t«a«  concluded 
by  the  decision  in  Maude  v.  Brook  (82  L.  T. 
Rep.  39). 

Held  {allowing  the  appeal),  that  the  arbitrator 
could  fijid  as  a  fact  that  the  arrangement  in 
question  was  not  a  "scaffolding"  within  the 
meaning  of  the  Act,  and  that  his  decision  could 
not  be  interfered  vnth. 

This  was  an  appeal  by  the  defendant  from  the 
decision  of  the  County  Court  judge  of  Oldham  ia 
proceedings  for  compensation  under  the  Work- 
men's Compensation  Act  1897. 

The  plaintiff  was  a  working  plasterer  employed 
by  the  defendant,  who  was  a  master  plasterer. 

The  defendant  had  entered  into  a  contract 
directly  with  the  building  owner  to  do  the 
plasterers'  work  in  oonuecUon  with  certain 
cottages. 

Prior  to  the  18th  Oct.  1899  theae  cottages, 
which  had  been  constructed  by  means  of  a  sab- 
stantial  scaffolding  on  the  outside,  had  been 
roofed  in  and  the  scaffolding  had  been  removed. 

The  plaintiff  was  engaged  upon  plastering  work 
on  the  walls  and  ceilings  in  the  different  rooms  of 
the  cottages. 

In  order  to  reach  the  CMlinga  and  higher  parte 
of  the  walla  the  plaintiff  had  constructed  a  plat- 
form by  means  of  two  trestles  about  4ft.  6in.  nigh, 
across  which  he  placed  loose  boards,  and  upon  the 
platform  thus  formed  he  stood  whilst  doing  his 
work.  On  this  platform  he  placed  a  small  te,ble 
upon  which  he  manipulated  the  plaster  used  in  his 
work. 

On  the  18th  Oct.  the  plaintiff  put  up  the 
trestles  and  planks  in  one  of  the  rooms,  and 
formed  a  platform  as  before  and  placed  the  table 
thereon. 

He  mounted  the  platform  in  order  to  do  his 
work,  and  before  he  had  actually  commenced 
plastering  he  discovered  that  a  board  of  the  table 
was  unsteady  and,  whilst  in  the  act  of  mending 
it  with  a  hammer,  a  nail  flew  into  his  eye,  causing 
injury  which  resulted  in  the  eye  having  to  be 
removed. 

The  building  in  qnestion  was  more  than  30ft. 
high^ 

(a)  BeporMd  by  1.  H.  WILUAVS,  Etq.,  B«rriBt«r-«t-Lftw. 
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The  plaintiff  claimed  compensation  under  the 
Workmen's  Compensation  Act  1897,  and  the 
County  Court  judge  referred  the  matter  to  an 
arbitrator. 

The  arbitrator,  having  heard  the  matter,  made 
his  award  in  the  form  of  a  special  case  for  the 
consideration  of  the  County  Court  judge. 

The  arbitrator  found  the  facts  as  above,  and 
that  the  defiindant  was  an  "  undertaker,"  and 
that  the  plaintiff  was  engaged  in  work  of  con- 
struction upon  a  building  which  was  being  con- 
structed. He  further  found  that  the  building  was 
not  being  constructed  by  means  of  a  "scaffold- 
ing "  within  the  meaning  of  sect.  7  (1)  of  the  Act, 
and  in  arriving  at  that  conclusion  he  "  not  only 
considered  the  combination  of  trestles  and  planks, 
but  considered  the  word  '  scaffolding  '  in  connec- 
tion with  the  other  words  in  the  sub-section." 

The  arbitrator  therefore  held  that  the  plain- 
tiffs employment  was  not  an  employment  within 
the  Act,  and  dismissed  his  application. 

The  material  question  of  law  submitted  to  the 
County  Court  judge  was  whether  the  arbiti-ator 
was  "  entitled  to  construe  the  word  '  scaffolding ' 
by  reference  to  the  other  words  in  the  sub- 
section." 

The  County  Court  judge  remitted  the  case  to 
the  arbitrator  for  further  statement  upon  the 
following  points :  (1)  That  the  arbitrator,  after 
construing  the  word  "  scaffolding  "  by  reference 
to  the  other  words  in  sect.  7  (1)  of  the  Act,  do  set 
out  the  legal  interpretation  he  puts  on  the  said 
word,  and  especially  whether  he  has  adopted  the 
meaning  laid  down  by  the  majority  of  the  Court 
of  Appeal  in  Maude  v.  Brook  (82  L.  T.  Rep.  39; 
(1900)  1  Q.  B.  575) ;  (2)  that  he  state  in  what 
way  he  distinguishes  this  case  from  the  case  of 
Mavde  v.  Brook ;  (3)  that  he  set  out  as  a  ques- 
tion of  law  for  the  judge  the  question  whether  he 
has  given  the  correct  legal  meaning  to  the  said 
word. 

The  arbitrator  then  stated  a  further  case,  as 
follows : 

(1  and  3.)  I  oumot  set  out  any  Ug^al  interpretation  of 
the  word  "  scaffolding."  The  Court  of  Appeal  declined 
to  do  so  in  the  cases  of  Wood  v.  Walsh  (80  L.  T.  Bep. 
345;  (1899)  1  Q.  B.  1009),  Hoddinott  v.  Newton, 
ClMniberii,  and  Co.  (80  L.  T.  Bep.  558;  (1899)  1 
Q.  B.  1018),  and  Maude  v.  Broolc  (ubi  nip.).  I  oumot 
gather  any  meaning  as  laid  down  by  the  majority  of  the 
court  in  Mavde  v.  Broolc.  I  nnderatand  that  the  qnei- 
tioD,  soaffolding  or  no  scaffolding,  ia,  aocordiog  to  the 
majority  of  the  Court  of  Appeal,  one  of  fact  only,  and  I 
therefore  asked  myself  (as  a  jury)  "  whether  this  arrange- 
ment of  treaties  and  plankg  oould  have  been  reasonably 
need  as  a  soaffolding  in  the  constraotion  of  a  bnilding  at 
least  30ft.  high  at  a  time  when  the  bnilding  was  in  fact 
sort,  high."  I  came  to  the  oonclasion  that,  although 
pogtibly  one  or  more  of  the  planka  might  (as  suggested 
by  Bigby,  L.J.),  the  arrangement  conld  not,  and  I  there- 
fore found  as  a  fact  that  the  arrangement  was  not  a 
scaffolding  within  the  Act.  I  should  have  been  bonnd 
to  adopt  the  eame  process  if  the  planks  had  rested  on 
two  bricke.  I  anbmit  as  a  question  for  the  deoision  of 
the  judge  whether  I  was  right  in  directing  myself  as 
above  stated.  (2)  I  oannot  distingniah  the  facts  of  this 
caae  from  Maiide  v.  Brook,  bat  I  nnderstand  that  the 
court  merely  refnaed  to  interfere  with  a  finding  of  faot, 
and  I  coDolnde  I  am  not  bonnd  by  it  in  any  way. 

The  County  Court  judge  held  that  the  arbi- 
trator was  wix^ng  in  finding  that  the  arrangement 
was  not  a  "  scafFolding,"  because,  if  he  had  taken 
the  law  as   laid  down   in   Maude   v.  Brook  and 


applied  it  to  the  facts  of  the  case,  he  wonld  hare 
come  to  the  opposite  conclusion.  He  accordingly 
reversed  the  deoision  of  the  arbitrator,  and  held 
that  the  plaintiff  was  entitled  to  compensation. 

The  Workmen's  Compensation  Act  1897  (60  & 
61  Vict.  0.  37)  provides : 

Seot.  1.  If  in  any  employment  to  which  this  Aot 
applies  personal  injury  by  aooident  arising  out  of  sod  in 
the  coarse  of  the  employment  ia  oanaed  to  a  workman, 
his  employer  ahall,  aabjeot  aa  hereinafter  mentioned,  be 
liable  to  pay  compensation  in  accordance  with  the  first 
sobedale  to  this  Act. 

Soot.  7.  This  Aot  shall  apply  only  to  employment  by 
the  undertakers  as  hereinafter  defined  on  or  in  or  about 
a  railway,  faotory,  mine,  quarry,  or  engineering  work, 
and  to  employment  by  the  nndertakera  aa  hereinafteir 
defined  on,  in,  or  about  any  building  which  exceeds 
thirty  feet  in  height,  and  is  either  being  conatmcted  or 
repaired  by  meana  of  a  soaffolding,  or  being  demolished, 
or  on  whioh  machinery  driven  by  steam,  water,  or  other 
meohanioal  power,  is  being  aaed  for  the  purpose  of  the 
oonstmotion,  repair,  or  demolition  thereof. 

Second  Sohednle.— (4)  The  Arbitration  Act  1889  shall 
not  apply  to  any  arbitration  under  this  Aot ;  but  an 
arbitrator  may,  if  he  thinks  fit,  anbmit  any  question  of 
law  for  the  decision  of  the  County  Court  jadge,  and  the 
deoision  of  the  judge  on  any  question  of  law,  either  on 
such  aubmiaaion  or  in  any  oase  where  he  himself  settles 
the  matter  under  this  Aot,  shall  be  final,  unless  within 
the  time  and  in  aooordanoe  with  the  oonditiona  preacribed 
by  rules  of  the  Supreme  Coott  either  party  appeals  to 
the  Conrt  of  AppeaL 

The  defendant  appealed. 

Buegg,  Q.C.  for  the  appellant. — The  County 
Conrt  judge  was  wrong  in  overruling  the  decision 
of  the  arbitrator,  because  the  arbitrator  had 
decided  this  question  as  one  of  fact,  and  the 
appeal  to  the  County  Court  judge  ia  upon  ques- 
tions of  law  only.  It  was  deoi£d  in  this  court 
that  the  question  whether  a  particular  arrange- 
ment is  or  is  not  a  "  soaffolding  "  is  one  of  fact 
for  the  County  Court  judge  or  arbitrator  who 
hears  the  case  to  decide : 

Maude  V.  Brook,  82  L.  T.  Bep.  39;  (1900)  1  Q.  B. 

575  ■ 
Wood  V.  WaUh,  80  L.  T.  Bep.  345  ;  (1899)  1  Q.  B. 

1009; 
Boddinoit  v.  Newton,  Chambers,  and  Co^  80  L.  T. 
Bep.  558;  (1899)  1  Q.  B.  1018. 

In  Maude  v.  Brook  the  deoision  of  this  court  was 
only  that  there  was  evidence  upon  which  the 
judge  might  find  as  a  fact  that  the  arrangement 
was  a  "  scaffolding,"  and  the  award  of  the  judge 
was  accordingly  upheld.  Tbero  was  no  decision 
in  this  conrt  that  the  arrangement  was  a  "  scaf- 
folding," and  therefore,  although  the  arrange- 
ment in  the  present  case  was  practically  the  same 
as  that  in  Maude  v.  Brook,  there  is  nothing  in 
that  case  to  prevent  the  arbitrator  coming  to  an 
opposite  conclusion  of  fact  in  the  present  case. 
All  the  above  cases  say  that  the  decision  of  the 
judge  or  arbitrator  upon  this  question  of  fact 
will  not  be  interfered  with  in  this  court  if  there  is 
any  evidence  to  support  his  finding. 

B.  0.  Wilkinson  for  the  respondent. — The  ded- 
sion  of  the  County  Court  judge  in  overruling  the 
deoision  of  the  arbitrator  was  right  npon  two 
grounds.  First,  the  facts  of  this  case  are  practi- 
cally identical  with  the  facte  in  Maude  v.  Brook 
(ubt  sup.),  and  therefore  the  arbitrator  was  wrong 
in  not  following  the  decision  in  that  case. 
Secondly,  the  arbitrator  misdirected  himself  as 
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to  the  meaning  of  this  section  of  the  Act,  and 
did  not  adopt  the  interpretation  pat  upon  it  by 
the  majority  of  this  court  in  Maxtde  t.  Brook. 

Ruegg,  Q.C.  was  not  called  npon  to  reply. 

SuiTH,  M.B. — This  is  an  appeal  by  the  master, 
the  defendant,  who  has  been  held  liable  by  the 
County  Court  jndge  to  pay  compensation  for 
injury  to  a  workman  uader  the  Workmen's  Com- 
pensation Act  1897.  The  County  Court  judge 
delegated  the  trial  of  the  matter  to  an  arbitrator. 
The  arbitrator  decided  several  points  to  which  I 
need  not  now  refer  because  there  is  no  appeal 
with  regard  to  them.  The  arbitrator  found  that 
the  arrangement  of  trestles  and  planks  in  this 
case  was  not  a  "  scaffolding"  within  the  meaning 
of  the  Act,  and  made  his  award  in  favour  of  the 
master  because  the  workman  did  not  bring  the 
case  withia  the  Act  by  showing  that  there  was  a 
scaffolding.  First  of  all,  was  it  a  question  of  fact 
or  a  question  of  law  whether  this  arrangement 
was  a  •'  scaffolding  "  or  not  K  From  the  beginning 
of  the  cases  under  this  Act  we  have  always  refused 
in  this  court  to  give  any  definition  of  a  scaffold- 
ing. The  Legislature  has  left  this  question  to 
the  County  Court  judge,  or  the  arbitrator,  as  a 
question  of  tact,  and  the  jurisdiction  of  this  court 
is  to  entertain  appeals  on  questions  of  law  only. 
We  have  held  over  and  over  again  that,  if  there 
is  any  evidence  to  support  the  finding  npon  a 
question  of  fact,  we  will  refuse  to  interfere  with 
the  decision  of  the  County  Court  jndge  or  arbi- 
trator. We  have  always  said  that  it  is  a  question 
of  fact  whether  a  particular  arrangement  is  or  is 
not  a  "  scaffolding,"  and  that  we  would  not  say  in 
this  court  what  was  and  what  was  not  a  "  scaffold- 
ing," because  it  was  the  duty  of  another  tribunal 
to  decide  that  as  a  question  of  fact  From  the 
three  cases  which  have  been  cited  —  Maude  v. 
Brook  (82  L.  T.  Rep.  39;  (1900)  1  Q.  B.  575), 
Hood  V.  Wtdih  (80  L.  T.  Rep.  345;  (1899)  1  Q.  B. 
1<)09),  and  Hoddinoll  v.  Neicton,  Chambers,  and 
Co.  (80  L.  T.  Rep.  558 ;  (1899)  1  Q.  B.  1018)— it 
will  be  seen  that  this  court  has  consistently 
refused  to  meddle  with  findings  of  fact  of  the 
court  below  upon  this  question  as  to  whether  a 
particular  thing  is  a  scaffolding  or  not.  I  agree 
that  in  the  case  of  Maude  v.  Brook  {ubi  sup.)  the 
facta  were  substantially  identical  with  the  facts  in 
the  present  case.  In  that  case  the  majority  of 
the  members  of  this  court,  the  County  Court 
judge  having  held  that  the  arrangement  in  that 
case  was  a  scaffolding,  held  that  there  was 
evidence  upon  which  the  County  Court  judge 
could,  if  he  liked,  so  find,  and  the  court  refused  to 
interfere  with  his  decision.  In  that  case  my 
brother  Collins,  L.J.  differed  and  held  that  there 
was  no  evidence  upon  which  the  judge  could  find 
that  there  was  a  scaffolding  within  the  meaning 
of  the  Act.  It  seems  to  me  that  the  County  Court 
judge  in  the  present  case  approved  of  the  judg- 
ment of  Collins,  L.J.,  and  gave  judgment  in  favour 
of  the  workman.  How  did  he  do  that!'  The 
arbitrator  appointed  by  the  County  Court  judge 
found  upon  the  facts  that  this  arrangement  of 
trestles  and  boards  was  not  a  scaffolding  within 
the  meaning  of  the  Act.  I  do  not  understand  the 
decision  of  the  County  Court  judge.  The  County 
Court  judge  can  review  the  decision  of  the  arbi- 
trator only  upon  a  question  of  law  and  not  npon 
a  finding  of  fact  when  there  is  any  evidence  to 
support    that  finding,  in  the  same  way  as  this 


court  is  limited  in  its  review  of  the  decisions  of  a 
County  Court  judge.  It  is  nrged  that  this  is  a 
different  finding  upoa  the  same  fact).  In  Maude 
V.  Brook  (ubi  sup.)  this  court  expressly  held  that 
it  would  not  interfere  with  the  decision  of  the 
County  Court  judge.  For  these  reasons  I  think 
that  the  award  of  the  arbitrator  in  this  case  must 
stand.  It  is  quite  true  that  in  Maude  v.  Brook 
{ubi  sup.)  another  County  Court  judge  held  that 
this  same  arrangement  was  a  scaffolding,  but  this 
does  not  bind  any  other  judge  or  arbitrator.  I 
think,  therefore,  that  upon  the  finding  of  the  arbi- 
trator the  defendant  is  entitled  to  succeed,  and 
that  this  appeal  must  be  allowed. 

Collins,  L.J . —  I  am  of  the  same  opinion. 
The  County  Court  judge  has  tried  in  his  judg- 
ment to  apply  a  good  deal  of  the  reasoning  which 
I  used  in  Maude  v.  Brook  (ubi  sup.).  I  think 
that  the  net  result  of  the  decisions  is  that  an 
arrangement  such  as  was  used  in  the  case  of 
Maude  t.  Brook  (ubi  sup.),  which  was  sub- 
stantially identical  with  that  in  the  present  case, 
may  come  within  the  meaning  of  the  word 
"  scaffolding  "  in  the  Act,  but  that  it  is  a  ques- 
tion of  fai^t  whether  it  does  or  does  not  do  so. 
I  have  always  thought  and  still  think  that  there  is 
nothing  in  the  decisions  which  decides  that  it  is 
not  a  mixed  question  of  law  and  fact  whether 
the  thing  in  question  in  a  particular  case  is 
a  scaffolding  or  not.  What  definition  of 
"  scaffolding  "  may  be  given  admits  of  different 
opinions.  But  the  law,  as  it  is  now  established 
by  the  cases,  is  that  an  arrangement  such  as  that 
used  in  the  present  case  may  be  a  "  scaffolding," 
and  that,  if  the  County  Court  judge  or  arbitrator 
directs  himself  as  a  matter  of  law  that  it  cannot 
be,  then  I  think  that  his  decision  can  be  dealt 
with  on  appeal.  In  the  present  case  the  arbi- 
trator has  decided  as  a  question  of  fact  that  this 
arrangement  was  not  a  "  scaffolding."  I  confess 
that  I  find  it  difficult  to  see  how  he  could  have 
so  found  if  he  loyally  accepted  the  decision  in 
Maude  v.  Brook  (ubi  suo.)  that  such  an  arrange- 
ment may  be  a  "  scaffolding."  He  has,  however, 
so  found  as  a  fact,  and  he  says  that  he  has  not 
misdirected  himself  as  to  the  meaning  of 
"  scaffolding,"  and  we  cannot  deal  with  his  deci- 
sion as  being  against  the  weight  of  evidence. 
He  was  not  bound  to  find,  as  a  matter  of  law, 
that  this  was  a  "  scaffolding."  I  think  that  the 
County  Court  judge  pressed  the  decision  of  this 
court  in  Maude  v.  Brook  (ubi  sup.)  too  far  in 
supposing  that  this  court  decided  that  the 
arrangement  in  question  was  in  fact  a  "  scaffold- 
ing," and  that  he  went  too  far  in  deciding  that  as 
a  matter  of  law  this  arrangement  was  a  *'  scaffold- 
ing." I  agree,  therefore,  that  the  decision  of 
the  arbitrator  ought  to  stand,  and  that  this 
appeal  must  be  allowed. 

Stirling,  L.J. — I  have  come  to  the  same  con- 
clusion. We  are  bound  by  tbe  decision  in  Maude 
V.  Brook  (ubi  sup.).  That  case  simply  decides 
that  as  a  matter  of  law  such  an  arrangement  as 
that  in  question  may  be  a  "  scaffolding  "  within 
the  meaning  of  the  Workmen's  Compensation 
Act  1897 ;  it  does  not  decide  as  a  matter  of  law 
that  snch  an  arrangement  is  necessarily  a 
"scaffolding."  The  question  whether  the  thing 
is  a  scaffolding  is  left  in  each  case  to  be  decided 
by  the  arbitrator  or  County  Court  jndge  as  a 
question  of  fact.    In  Maude  t.  Brook  (ubi  sup.) 
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it  was  foand  aa  a  fact  that  the  arrangement  was  a 
"  scaffolding,"  and  the  Court  of  Appeal  held  that 
there  was  evidence  upon  which  the  County  Court 
judg^  miftht  80  find,  and  refused  to  interfere  with 
bis  decision.  There  is,  therefore,  no  decision 
that  as  a  matter  of  law  an  arrangement  such  as 
this  is  a  "  scaffolrling,"  and  this  appeal  must 
therefore  be  allowed.  ^^^  ^jj^^^ 

Solicitors  for  the  appellant,  WiUiam  Hurd  and 
Son,  for  Payne,  OaUotoay,  and  Payne,  Man- 
chester. 

Solicitor  for  the  respondent,  E.  A.  W.  Wragg, 
Manchester. 


HIGK  COURT   OF   JUSTICE. 

QUEEN'S  BENCH  DIVISION,  IN  BANK- 

RUPTCY. 

Monday,  Nov.  19. 

(Before  Wrioht  and  Fhillihobe,  JJ.) 

Be  Ci-BMBNTS;    Ex  parte   Clementb   v. 

Davis,  (a) 

Bankruptcy — Bankruptcy  notice — "  Final  judg. 
ment " — Trustee  in  bankruptcy  of  judgment 
ereditot^Banhruptcv  Act  1883  (^  &  47  Vict, 
c.  52),  «.  4  (1)  {g)— Bankruptcy  Act  1890  (53  £■ 

.  .54  Viet.  e.  71),  ».  1— Order  X'VIL,  r.  4— Order 
XLII.  r.  23. 

On  the  6th  Jviy  1899  S.  and  Co.  obtqined  a  final 
j'udgmeni  against  C.  for  9001. 

Subsequently  to  the  jtidgment  S.  and  Co.  became 
bankrupts,  and  D.  weu  appointed  trustee  of  their 
estate  in  hankrtiptey. 

D.  on  the  13th  April  obtained  an  order  under 
Order  XVIL,  r.  3,  joining  him  as  a  party  in  the 
action,  and  on  the  2Slh  April  he  served  0.  iviih 
a  bankruptcy  notice  requiring  him  to  pay  the 
amount  due  on  the  judgment  to  him  as  trustee 
in  the  bankruptcy  of  8.  and.  Co.  The  registrar 
refused  to  set  aside  this  baiikruptcy  notice. 

Held,  that  D.  not  having  obtained  leave  to  issue 
execution  under  Order  XLII.,  r.  23,  was  not  a 
"  person  entitled  to  enforce  final  judgment,"  and 
that  therefore  he  was  not  in  a  position  to  issue  a 
bankruptcy  notice. 

The  bankruptcy  notice  accordingly  set  aside. 

This  was  an  appeal  by  the  debtor  from  the 
decision  of  the  registrar  of  the  County  Court  at 
Kingston,  who  had  refused  to  set  aside  a  bank- 
ruptcy notice  issued  at  the  request  of  the  respon- 
dent. 

The  ground  of  appeal  upon  which  the  present 
decision  was  given  was  that  the  respondent  Davis 
was  not,  at  the  date  of  the  issue  of  the  bankruptcy 
notice,  in  a  position  to  issue  execution  under  the 
judgment  upon  which  that  bankruptcy  notice  was 
founded,  and  that  he  was,  therefore,  not  entitled 
to  issue  the  bankruptcy  notice. 

There  was  a  further  ground  of  appeal — namely, 
that  the  judgment  had  been  discharged  by  pay- 
ment. (This  ground  is  referred  to  in  the  judg- 
ment, but  is  not  otherwise  dealt  with.) 

On  the  6th  July  1899  a  firm  called  Spencer  and 
Co.  had  signed  judgment  against  the  appellant 
in  the  Queen's  Bench  Division  for  900Z.  approxi- 
mately.   Of  this    sum  a  portion  had  been  paid 

(a)  Beported  by  J.  Anwyl  Thiobau),  Esq.,  B«TTis<*r-»t-T«v. 


I  after  the  writ  was  issned,  leaving  400/.  due  upon 
the  judgment  at  its  date. 

Subsequently  to  obtaining  this  judgment 
Spencer  and  Co.  became  bankrupts,  and  Davis,  the 
present  respondent,  was  appointed  trastee  in  their 
bankruptcy. 

On  the  13th  April  1900  Davis  obtained  from  a 
master  in  chambers  an  ex  parte  order  in  the 
action,  to  the  following  effect:  "That  F.  W. 
Davis,  the  trustee  of  the  estate  of  the  above- 
named  plaintiffs  (Spencer  and  Go.)  be  joined  as 
a  party  in  this  action,  and  that  all  further  pro- 
ceedings be  carried  on  between  the  added  party 
and  the  defendants." 

This  order  was  made  apparently  under  Order 
XYIL,  r.  4,  though  it  did  not  refer  thereto. 
Davis  did  not  apply  for  an  order  under  Order 
XLII.,  r.  23,  for  leave  to  issue  execution  under 
the  said  judgment. 

On  the  280i  April  1900  the  respondent  served 
on  the  appellant  a  baakraptey  notice,  issuing 
from  the  County  Court  at  Kingston,  under  tiie 
Bankruptcy  Act  1883  (46  &  47  Vict.  c.  52),  s.  4, 
sub-s.  (1)  (^),  requiring  the  appellant  to  pay  to 
F.  W.  Dans,  trustee  of  the  estate  of  Spencer  and 
Co.  the  sum  of  £400  claimed  by  him,  being  the 
amount  due  to  him  upon  a  final  judgment 
obtained  by  Spencer  and  Co.  against  him  (the 
appellant). 

The  appellant  applied  to  the  registrar  of  the 
County  Court  to  set  aside  this  bankruptcy  notice, 
and  on  his  refusing  to  make  any  order  he 
brought  the  present  appeal. 

The  Bankruptcy  Act  1883  (46  &  47  Vict,  c  52), 
s.  4,  Bub-6.  (1)  {^)  provides  for  the  issue  of  a  bank- 
ruptcy notice  (:n  the  form  therein  provided)  onlv 
by  a  creditor  who  "  has  obtained  final  judgment. 

Bt  the  Bankruptcy  Act  1890  (53  &  54  Vict, 
c.  71),  s.  1,  it  is  provided : 

An7  person  who  is  for  the  time  being  entitled  to 
enforce  a  final  jadgment  iball  be  deemed  a  oreditor  who 
bag  obtained  a  final  jndgment  within  the  meaning  of 
sect.  4  of  the  prinoipal  Aot. 

By  Order  XVII.,  r.  4 : 

Wbere  by  reason  of  marriage,  death,  or  bankraptoy,  or 
any  other  event  ooonrring  after  the  oommenoement  of  a 
oanse  or  matter,  and  oanaing  a  ohange  or  tranamisBion 
of  interest  or  liability,  or  by  reason  of  any  porsoo 
interested  coming  into  exiatenoe  after  the  oommenoe- 
ment of  the  oauae  or  matter,  it  becomes  neoeasary  or 
desirable  that  any  person  not  already  a  psrty  sbonld  be 
made  a  party,  or  tbat  any  person  already  a  party  should 
be  made  a  party  in  another  t^apaoity,  an  order  that  the 
proceedings  shall  be  carried  on  between  the  oontinning 
parties,  and  saob  new  party  or  parties,  may  be  obtained 
ex  parte  on  application  to  the  court  or  a  jndge,  upon  aa 
allegation  of  each  change,  or  tranamiaaion  of  interest  or 
liability,  or  of  saoh  person  interested  having  come  into 
eiistenoe. 

By  Order  XLII.,  r.  23 : 

In  the  following  oases,  viz. :  (a)  Where  aiz  years  hare 
elapsed  since  the  judgment  or  date  of  the  order,  or  any 
change  has  taken  place  by  death  or  otherwise  in  tiie 
parties  entitled  or  liable  to  execution  :  The  party  alleging 
himself  to  be  entitled  to  execotion  may  apply  to  the 
oonrt  or  a  jndge  for  leave  to  isane  execution  aooordingly. 
And  snob  court  or  jndge  may,  if  satisfied  that  the  party 
so  applying  is  entitied  to  iiisne  execution,  make  an  order 
to  that  etfeot,  or  may  order  tbat  any  iaane  or  qaeation 
necessary  to  determine  the  rights  of  the  parties  ahall  be 
tried  in  amy  of  the  waya  in  which  any  question  in  an 
action  may  be  tried.     And  in  either  oaae  anoh  oovt  or 
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jnd^  may  impoae  soch  tenn<  as  to  costs  or  otherwise  as 
•ball  be  just. 

W^oughby  Williami  for  thn  appellant. — The 
respondent  was  not  in  a  position  to  iRsne  execu- 
tion without  obtaining  an  order  under  Order 
XLn.,  r.  23.  To  oomn  within  the  words  of  sect.  1 
of  the  Bankruptcy  Act  1890,  a  person  must  not 
only  be  entitled  to  execution,  but  must  further 
have  taken  every  step  necessary  to  put  him  in  a 

Sosition  to  do  so.    The  respondent  here  had  not 
one  BO.    The  following  cases  were  referred  to : 

Be  Chinery,  50  L.  T.  Bep.  342  ;  12  Q.  B.  Div.  342  ; 
Re  Woodidl.  50  L.  T.  Bep.  747 ;  13  Q.  B.  Div.  479  i 
Re  Blanchttt.  17  Q.  B.  Dir.  342 ; 
fie  Ooldring.  60  L.  T.  Bep.  138 ;  22  Q.  B.  Div.  87  ; 
Norbum  v.  Norbwn,  70  L.  T.  Bep.  411 ;  (1894)  1 
Q.B.  448. 

Herbert  Seed,  Q.C.  {Frank  Mellor  with  him)  for 
the  respondent.— Order  XTII.,  r.  i,  girea  to  a 
person  who  is  entitled  to  be  joined  as  aparty  a 
greater  and  wider  mode  than  Order  XLIL,  r.  23, 
of  getting  over  the  difficulty  which  existed  at 
common  Law — namely,  that  only  parties  to  the 
action  could  issue  execution.  A  person  once 
joined  under  Order  XYIL,  r.  4,  is  a  party  for  all 
puipoees,  and  no  further  order  is  necessary  to 
entitle  him  to  issne  execution.  The  change  "  by 
death  or  otherwise  "  referred  to  in  Order  XLlL, 
r.  23,  ^plies  only  where  a  nerson  not  a  party  is 
substituted  for  a  party,  as  tne  person  entitied  to 
issue  execution. 

Wbiqht,  J. — Under  the  old  law  of  bankruptcy 
and  under  the  Bankruptcy  Act  of  1883  there  was  no 
possibility  of  a  trustee  in  the  bankruptcy  of  a 
judgment  creditor  being  in  the  position  to  sue  out 
or  tf)  issue  a  valid  bankruptcy  notice,  because  he 
was  not  "  a  creditor  who  had  obtained  final  judg- 
ment "  within  sect.  4,  sub-sect.  (1)  (a)  of  the  Act ; 
this  was  direoUy  decided  in  Be  Golaring  (uhi  sup.) 
and  in  Be  Keeling ;  Ex  parte  Blanehett  (ubi 
tup.) ;  though  it  seems  to  have  been  held  in 
Ex  parte  Woodall  (ubi  sup )  that  the  personal 
representative  of  a  judgment  creditor  would  have 
such  a  right,  even  though  he  had  not  been  joined 
as  a  party  to  the  action,  provided  that  he  had 
obtained  leave  to  issue  execution  under  Order 
XLII.,  r.  23.  Then  comes  the  Bankruptcy  Act  of 
1890,  which  by  sect.  1  provides  that  any  person 
who  is  for  the  time  being  entitied  to  enforce  a 
final  judgment  shall  be  deemed  a  creditor  who  has 
obtained  a  final  judgment  within  the  meaning  of 
sect.  4  of  the  piincipal  Act.  The  true  position 
of  a  trustee  in  the  bankruptcy  of  a  creditor  under 
this  Act  and  the  orders  which  have  been  referred 
to  is  very  difficult  to  work  out.  It  seems  to  me, 
however,  on  the  true  construction  of  Order  XYIL, 
r.  4,  and  Order  XLII.,  r.  23,  that  a  trustee  in  the 
bankruptcy  of  a  creditor  is  not  entitled  to  apply 
for  an  order  under  the  latter  order  until  he  has 
first  been  joined  as  a  party  under  Order  Xvil. 
Order  XLII.,  r.  23,  appears  to  me  to  assume  that 
the  person  applying  is  a  party  to  the  action. 
Davis,  the  trustee  in  bankruptcy  of  the  judgment 
creditors,  was  duly  added  as  aparty  by  an  order 
of  the  master  under  Order  XVlL,  r.  4,  he  is 
therefore  now  a  party  and  was  a  party  for  all 
things  material  to  the  present  consideration ;  the 
tmstoe,  however,  has  not  obtained  leave  to  issue 
execution  under  Order  XLII.,  r.  23.  In  my 
opinion  it  is  necessary  for  him  to  do  so  before  be 
can  sue  out  a  bankruptcy  notice.     That  order 
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appears  to  contemplate  that  when  there  has  been 
a  change  by  death  or  otherwise  in  the  parties,  the 
new  party  desiring  to  issue  execution  is  to  apply 
to  the  court  for  leave,  and  in  determining  whether 
the  applicant  should  be  allowed  to  do  so  the  court 
has  a  discretion.  I  think  that  under  Order  XLII., 
r.  23,  the  court  might  hare  made  an  order  on  an 
ex  parte  application,  and  then  upon  Clements,  the 
bankrupt,  applying  to  set  aside  that  order  the 
court  would  mquire  whether  the  plea  of  payment 
was  good  or  not,  and  upon  the  result  of  that 
inquiry  would  confirm  or  set  aside  that  order.  It 
would  be  unjast  that  the  trustee  in  Spencer  and 
Co. 'a  bankruptcy  should  be  in  a  positioa  to  serve 
a  bankruptcy  notice,  or  to  make  Clements  bank- 
rupt, without  there  being  an  opportunity  for 
inquiring  whether  or  not  there  was  really  anT- 
thmg  due  under  the  judgment.  The  Bank- 
ruptcy Act  1890,  s.  1,  applies  only  to  a  person  who 
has  taken  all  steps  that  are  necessary  to  enable 
him  to  enforce  the  judgment,  and  one  ot  those 
steps  is  the  obtaining  an  order  under  Order  XLII., 
r.  23.  I  think,  therefore,  that  this  bankruptcy 
notice  must  be  set  aside ;  I  do  not,  however, 
express  an  opinion  on  the  question  of  fact  whether 
or  not  there  was  payment  or  r.  valid  counter- 
claim by  Clement  against  the  judgment  creditor. 

Phillihobb,  J.  concurred. 

Solicitors  for  the  appellants,  Herbert  Beeves  and 
Co. 

Solicitors  for  the  respondent,  Lindus  and 
Horton. 


Sni^xtm  Court  of  |tilricato, 

COURT    OF    APPEAL. 

Wednesday,  Nov.  14. 

(Before  Smith,   M.R.,   Collins  and 
Stirling,  L.JJ.) 

Hathaway  v.  Abgus  Fbintino  Company,  (a) 

APPBAL  UNDBE  THE  WOBKMBN's  COMPBNSATION 

ACT  1897. 

EiAployer  and  workman — Injury  by  accident— 
Compensation — Employment  — Employment  for 
two  days  in  each  week  — "  Average  weekly 
earnings" — Casual  earnings  from  the  same  and 
other  employers — Workmen's  Compensation  Act 
1897. 

The  plaintiff  was  engaged  by  the  defendants  to 
work  for  them  upon  two  specified  days  in  each 
week.  When  he  had  been  so  emptm/ed  for  a 
month,  he  was  injured  by  accident.  During  this 
period  he  was  also  from  tim^  to  time  employed  by 
the  defendants,  and  by  other  employers,  upon 
casual  jobs. 

The  County  Court  judge  held  that  there  was  a  con- 
tinuous employment  vnthin  the  Act  in  respect 
of  the  two  days  in  each  week,  but  not  in  respect 
of  the  cluual  jobs,  and  lie  awarded  as  compensa- 
Hon  a  weekly  payinent  of  5U  per  cent,  of  the 
average  uxekly  earnings  for  the  two  days  in 
each  week. 

Both  parties  appealed. 

Held  [dismiss%ng  both  appeals),  that,  in  respect  of 
the  two  days  a  week,  the  plaintiff  was  in  the 

<a)  Reported  b;  J.  H.  Wit.LIiMs,  E»).,  B>rriat«r-»t-Law. 
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coniinuotu  employment  of  the  defendantt  and  teas 
enHUed  to  eompemalion  based  upon  his  average 
toeehly  earnings  for  those  two  days ;  but  that 
hit  earnings  from  the  catual  work  dime  for  the 
defendants,  or  for  other  employers,  could  not  be 
taken  into  aeeount  in  aseeHaining  his  "  average 
toeehly  earnings." 

This  was  aa  appeal  by  the  plaintiff  from  the 
award  of  the  deputy  judge  of  the  Ciiy  of  London 
Court  in  proceedings  for  compensation  under  the 
Workmen's  Compensation  Act  1897  for  personal 
injury  by  accident  arising  out  of  and  in  the 
course  of  his  employment  by  the  defendants ;  and 
a  cross-appeal  by  the  defendants. 

In  Feb.  1900  the  plaintiff  was  engaged  by  the 
defendants  to  work  for  them,  as  a  printer's 
cutter,  upon  Thursday  and  Friday  in  each  week. 
The  employment  was  on  the  defendants'  premises, 
wluch  were  a  "  factory "  within  the  meaning  of 
the  Act. 

On  the  16th  liarch,  after  the  plaintiff  had  been 
so  employed  by  the  defendants  for  about  a  month 
his  hand  was  accidentally  cut  off  by  a  guillotine 
cutting  machine. 

The  wages  earned  by  tiie  plaintiff  in  the  above 
employment  were  V2s.  4(i.  a  week. 

During  this  period  the  plaintiff  was  also 
employed  from  time  to  time  oy  the  defendants 
upon  casual  jobs,  for  which  he  earned  on  an  average 
lis.  a  week. 

During  the  same  period  the  plaintiff  also  worked 
for  other  employers  and  thereby  earned  on  an 
average  8s.  8a.  a  week. 

The  Workmen's  Compensation  Act  1897  (60  & 
61.  Vict.  c.  37)  provides : 

Sect.  1. — (1)  If  in  any  employment  to  whioh  this  Aot 
applies  petaonal  injiiry  by  acoident  arising  ont  of  and  in 
the  oonrse  of  the  emploTment  ia  oanaed  to  a  workman, 
his  employer  ihall,  anbjeot  aa  hereinafteT  mentioned,  be 
liable  to  pay  oompenaation  in  aooordanoe  with  the  First 
Sohednle  to  this  Aot. 

First  Sohednle. — (1)  The  amount  of  oompenaation 
under  thia  Aot  shall  be — (b)  Where  total  or  partial 
inoapaoity  for  work  resnlta  from  the  injnry,  a  weekly 
payment  dnring  the  inoapacity  after  the  aeoond  week 
not  ezoeeding  fifty  per  oent.  of  hia  average  weekly 
earnings  daring  the  previona  twelve  months,  if  he  has 
been  bo  long  employed,  bat  if  not,  then  for  any  less  period 
dnring  which  be  haa  been  in  the  employment  of  the  same 
employer,  each  weekly  payment  not  to  ezoeed  one 
pound. 

The  claim  was  heard  before  the  deputy  judge  of 
the  City  of  London  Court. 

The  learned  judge  found  that  the  plaintiff,  in 
respect  of  the  work  on  Thursday  and  Friday  in 
each  week,  was  in  the  continuous  employment  of 
the  defendants  under  a  continuing  oontiract.  He 
further  found  that  the  wages  earned  by  the  plain- 
tiff for  casual  jobs  from  the  defendants  were  not 
earned  under  a  continuous  employment. 

The  learned  judge  held  that  the  "average 
weekly  earnings  "  of  the  plaintiff,  which  could  be 
taken  into  account  in  ascertaining  the  amount  of 
compensation  to  be  paid  to  the  plaintiff,  were  the 
amount  which  he  earned  in  the  employment  upon 
Thursday  and  Friday  in  each  week ;  and  that  the 
amount  which  he  earned  from  the  defendants  for 
casual  jobs  and  from  other  employers,  could  not 
be  taken  into  account. 

The  award  was  accordingly  made  for  50  per 
cent,  of  178.  4d.  a  week,  that  is,  for  8s.  8d.  a  week. 


The  plaintiff  appealed;  the  defendants  gave 
notice  of  a  cross-appeal. 

R.  M.  Minton-Senhouse  for  the  appellant. — The 
learned  judge  was  wrong  in  holding  that,  in  com- 
puting the  "  average  weekly  earnings "  of  the 
plaintiff,  only  the  earnings  from  the  regular 
employment  by  the  defenc^ts  on  two  days  in 
eacn  week  could  be  taken  into  account.  The 
"  average  weekly  earnings "  of  the  plaintiff 
included  the  whole  of  his  earnings,  from  what- 
ever source,  during  the  period  that  lie  was  in  the 
employment  of  the  defendants.  Even  if  the 
earnings  of  the  plaintiff  from  employers  other 
than  the  defendants  ought  not  to  be  taken  into 
account,  it  must  be  clear  that  all  his  earnings  in 
the  employment  of  the  defendants  ought  to  be 
taken  into  account.  There  is  nothing  in  the  pro- 
visions of  clause  1  (b)  of  the  1st  sohednle  of  the 
Act  to  cut  down  tiie  meaning  of  "avei-age 
weekly  earnings "  so  as  to  exclude  part  of  the 
earnings  in  the  employment  of  the  same  employer. 
The  whole  of  his  earnings  from  the  defendants 
during  the  whole  period  of  his  employment  by 
them  ought  to  be  taken  into  account : 

Price  V.  Manden,  80  L.  T.  Bep.  15 ;  (1899)  1  Q.  B. 
498; 

WHliamsr.  PouUon,  16  Times  L.  Bep.  42 ; 

Bmaa  V.  McCormicie,  1  Ct.  Seaa.  Ca«.,  5th  aeriaa, 
883. 
The  employment  by  the  defendants  was  "con- 
tinuous as  to  all  the  work  done  for  them  by  the 
plaintiff ;  it  was  none  the  less  continuous  because 
there  might  be  various  successive  contracts  of 
employment  in  respect  of  each  casual  job : 

Jones  V.  Ocean  Coal  Company,  80  L.  T.  Bep.  382 ; 

(1899)  2  Q.B;  124  J 

Keast   V.  Barrow  Heemaiite  Company,   15   Times 
L.  Bep.  141. 
If  the   employment  was   '•  continuous,"  all  the 
earnings  in  that  employment  must  be  taken  into 
account. 

Arthur  PoweU  for  the  respondents. — The  plain- 
tiff was  not  entitied  to  recover  any  compensation 
at  all,  because  this  was  not  an  employment 
within  the  Act.  It  has  been  decided  in  this 
court  that,  to  bring  a  case  within  the  Act,  there 
must  have  been  "  continuous  "  employment  for  at 
least  two  weeks : 

Lyaons  v.  Knowles  and  Bona,  82  L.  T.  Bep.  189: 

(1900)  1  Q.B.  780; 

Stuart  V.  Nixon,  82  L.  T.  Bep.  489 ;   (1900)  2  Q.  B. 
95. 
Through    all   the  clauses   of    the   1st    schedale 
employment  means  "  continuous  "  employment : 

Appleby  v.  HorteUy  Company  (No.  1),  80    L.  T. 
Bep.  853  ;  (1899)  2  Q.  B.  521. 

This  was  not  a  caee  of  continuous  employment  at 
all,  for  the  plaintiff  was  during  the  same  period 
working  for  other  employers.  It  was  impossible 
under  those  circumstances  for  him  to  be  in  the 
continuous  employment  of  the  defendants.  The 
employment  must  all  be  by  the  same  employer, 
There  was  a  break  in  the  employment  of  the 
plaintiff  by  the  defendants  in  every  week  when, 
after  working  for  two  days  for  the  defendants, 
the  plaintiff  went  and  worked  for  other  employers. 
A  continuous  contract  does  not  necessaiify  make 
a  continuous  employment.  If  there  was  any  con- 
tinuous employment  within  the  Act,  the  judge  has 
found  as  a  lact  that  there  was  continuous  employ- 
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ment  only  in  respect  of  the  two  da^s  in  each  week, 
and  that  there  was  not  anj  oontmaoas  einploy- 
ment  in  respect  of  the  casual  earnings.  Those 
casnal  earnings  cannot,  therefore,  be  taken  into 
aocount  in  computing  the  "  average  weekly  earn- 
ings "  of  the  plaintiff. 

Minton-Senhouse  in  reply. — What  has  to  be 
taken  into  consideration  is  employment  by  the 
same  employer  and  not  in  the  same  employment. 

Smith,  M.R. — This  is  an  appeal  by  the  work- 
man,   the   plaintiff,  against  the  award  of   the 
deputy  judge  of   the  Oity  of   London  Court  in 
proceedings  for  compensation   under  the  Work- 
men's   Compensation    Act    1897.    The    plaintiff 
complains  that  he  has  not  been  awarded  suffi- 
cient   compensation.    Compensation     has    been 
awarded    upon    the    basis  of    "  average    weekly 
earnings  "  of  17s.  4d.  a  week.    The  plamtiff  says 
that  is  not  right,  and  that  further  sums  of  l4g. 
a  week  and  8«.  8d.  a  week  ought  to  be  added  to 
the  "  average  weekly  earnings,"  the  latter  sum 
being   the   wages   which   he  earned   from  other 
employers.    As  to  this  last  sum,  the   plaintiff's 
contention  is  clearly  not  good ;  the  judge  cannot 
take   into  consideration  wages  which  have  been 
earned   from   other   masters.    We  have  already 
said  that  in  this  court.     Opon  the  evidence  and 
the   facts  as   found   by   the  deputy  judge,  the 
plaintiff  had  oontracted  with  the  defendants  for 
employment  upon  Thursday  and  Friday  in  each 
yiaek,  and  had  continued  in  that  employment  for 
about  four   weeks ;  for  that  work   ne  was  paid 
8<.  Sd.  a  day.    The  plaintiff  was  then  injured  by 
accident,  and  he  claimed  compensation  under  the 
Act.    The  question  is  whether  he  is  entitled  to 
compensation,  and,  if  so,  upon  what  basis.    The 
learned  deputy  judge,  having  found  that  there 
was  employment  under  a  contract  for  two  days 
a  week,  has   based   the  compensation  upon   the 
wages  earned  in  the   employment  for  those  two 
days   a  week — that  is,    178.   id.    a    week.    The 
defendants    contend    that   the   plaintiff    is    not 
entitied    to    any    compensation.    They    contend 
that  the  Court  of  Appeal  has  decided  that,  to 
come  within  the  Act,   the   workman   must  have 
been  in  the   same  employment  for  at  least  two 
weeks.    That  is  correct.    We  so  held  in  Lysons 
V.  Ktunolei  (82  L.  T.  Bep.  189 ;  (1900)  1  Q.  B. 
780)  and  Stuart  v.  Niason  (82  L.  T.  Rep.  489; 
(1900)  2  Q.  B.  95),  and  I  stUl  think  that  we  rightiy 
so  held.    We  so  held  for  this  reason  only ;  there 
is  nothing  in  the  Act  which  direcUy  so  provides, 
but  the  Act  says  that  compensation  is  to  be  paid 
in  accordajice  with  the  Ist  schedule  to  the  Act, 
and  the  schedule  says  that  compensation  is  to  be 
based  upon  "  average  weekly  earnings  " ;  if  a  case 
iloes  not  come  witnin  the  schedule,  it  does  not 
uome  within  the  Act  at  all,  because  a  workman 
camiot  get  compensation  based  upon  his  "  average 
weekly  earnings  "  when  there  are  not  at  least  two 
weeks  for    which   the    average  can    be    taken. 
We   have   not,    however,    ever    said    that  it   is 
necessaiy    that   the   workman    should   be    em- 
ployed for  every  day  of   the  week  in   order  to 
nave  average  weekly  earnings.    Suppose  a  case 
in  which  there  is  a  contract  to  employ  a  work- 
man for  two  days  a  week  for  four  weeks  or  more 
and  the  workman  has  no  other  employment,  what 
difficulty  is  there  in  ascertaining    his  "  average 
weekly  earnings  "  ?    There  is  no  difficulty  at  dl. 
It  is  not  the  same  as  the  case  where  there  has 


been  employment  for  only  one  week,  and  it  is 
quite  easy  to  do  what  the  learned  deputy  judge 
has  done  in  the  present  case.  It  is  contended 
further,  that  the  Court  of  Appeal  has  said  that 
the  service  must  be  continuous.  It  is  true  that 
this  court  has  so  held  in  cases  in  which  there  has 
been  a  long  break  in  the  service,  as  in  Jones  v. 
Ocean  Coal  Company  (80  L.  T.  Eep.  582;  (1899) 
2  Q.  B.  124),  where  there  had  been  a  strike 
lasting  for  five  months.  Apply  that  rule  to  the 
present  case  where  there  has  been  a  contract  for 
service  for  a  month.  Was  not  that  a  continuous 
employment  ?  In  my  opinion  it  was.  Where 
was  there  any  break  in  the  continuity  of  tJie 
emplovment  ?  I  cannot  see  any.  It  is  quite  true 
that  tine  workman  was  not  serving  the  defendants 
upon  the  other  days  of  the  week,  but  there  was 
no  break  in  the  continuity  of  the  contract  of 
service.  In  a  case  of  this  land  I  think  that  there 
is  continuity  of  service  for  the  work  for  which  the 
contract  of  employment  was  made.  In  my 
opLoion,  therefore,  the  judge  was  right  in  holding 
that  the  plaintiff  was  entitied  to  compensation  as 
to  the  17s.  4d.  a  week.  Then  the  workman  says 
that  he  is  entitled  to  have  taken  into  aocount  the 
wages  which  he  earned  for  casual  service  under 
the  same  employers.  That  casual  service  was 
this  :  The  plaintiff  on  the  other  days  of  the  week 
when  he  chose  to  do  so,  went  to  the  defendant's 
premises  and  asked  if  there  was  any  work  for  him 
to  do,  and,  if  there  was,  he  took  it.  The  plaintiff 
also  did  exacUy  the  same  thing  in  the  oase  of 
other  employers.  Now,  was  that  casual  work  a 
continuous  service  P  It  seems  to  me  that  there 
was  no  continuity  about  those  casual  jobs  which 
the  workman  took  or  not  as  he  liked.  There- 
fore, that  casual  work  was  not  part  of  the  con- 
tinuous service  in  this  case.  The  deputy  judge 
has  found  that  it  was  not,  and  I  think  that 
he  was  quite  right.  I  should  add  that,  in  the 
case  of  WiUiamt  v.  Paulson  (16  Times  L.  Bep. 
42),  which  has  been  cited,  this  point  could 
not  arise  because  there  was  no  appeal  upon 
that  question,  and  therefore  the  case  is  no 
authority  upon  the  point.  I  think,  therefore,  that 
the  appeal  and  cross-appeal  both  fail,  and  must 
be  dismissed. 

Collins,  L.J.  —  I  am  of  the  same  opinion 
upon  both  points.  First,  tilth  respect  to  the 
employment  for  two  days  in  each  week,  tii»  work- 
man was  employed  under  a  contract  which 
existed  for  a  month.  I  have  no  doubt  that  the 
csise  is  within  the  words  of  the  Act,  and  is  not 
taken  out  of  the  Act  br  any  disabilitgr  arising 
from  the  provisions  of  tne  first  schedule  for  the 
computation  of  compensation,  for  the  workman 
has  earned  wages  for  at  least  two  weeks  from 
the  same  employer.  The  schedule  provides  that 
the  amount  of  compensation  shall  be  "  a  weekly 
payment  .  .  .  not.  exceeding  50  per  cent,  of 
his  average  weekly  earnings  during  the  previous 
twelve  months,  if  he  has  l^en  so  long  employed, 
but  if  not,  then  for  any  less  period  during  which 
he  has  been  in  the  employment  of  the  same 
employer."  It  seems  to  me  that  the  plaintiff  was 
clearly  during  that  period  in  the  service  of  the 
same  employer,  although  only  for  two  days  in 
each  week.  Then,  as  to  the  other  point,  I  have 
felt  some  difSculty.  The  question  is  whether 
casual  work  done  by  the  plaintiff  for  the  same 
employer  can  be  brought  into  account  in  ascer- 
taining the  amount    of    his    "  average    weekly   j 
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earnings"  in  the  same  employment.  Upon 
analysing  that  question  I  think  that  the  earnings 
for  this  casual  work  were  not  weekly  earnings  m 
the  same  employment.  It  has  already  oeen 
pointed  out  in  this  court  that  if  a  workman  is  in 
the  employment  of  the  same  employer  at  different 
times  he  is  not  entitled  yaso  facto  to  take  all  his 
earnings  from  that  employer  into  account,  but 
that  the  earnings  must  be  in  the  same  employ- 
ment, that  is,  that  the  employment  must  be 
continuous.  If  the  periods  of  employment  are 
separated  by  a  long  interval,  then  it  is  not  all 
the  same  employment.  Therefore  the  rough  test 
is  whether  tnere  has  been  continuous  employ- 
ment when  there  have  been  long  intervals  in  the 
employment.  But  the  result  is  not  the  same  in 
the  case  of  short  intervals.  There  must  indeed 
be  some  neseui  between  short  periods  of  employ- 
ment, and  a  contract  provides  that  nexns  by 
showing  that  there  is  a  reasonable  expectation  of 
oontinning  in  the  same  employment.  In  the 
absence  of  a  sontraot  a  number  of  short  periods 
of  employment  ought  not  to  be  hdd  to  constitute 
the  same  employment.  In  this  case  the  learned 
deputy  judge  Las  found  that  the  casual  employ- 
ment was  not  a  connected  employment  in  the 
wa^  which  I  have  indicated,  and  therefore  the 
plamtifE  was  not  in  the  same  employment  of 
the  same  employer,  in  respect  of  the  casual 
employment,  for  the  neoessaiy  period  of  not 
less  than  two  weeks.  I  agree,  therefore, 
that  the  appeal  and  cross-appefd  must  be  dis* 
missed. 

Stirliko,  L.J. — In  this  case  the  question  arises 
as  to  the  mode  in  which  the  amount  of  compen- 
sation should  be  ascertained.  The  standard  pre- 
scribed by  rule  1  (b)  of  the  1st  schedule  to  the 
Act  is  "  a  weeklv  payment  .  .  .  not  exceeding 
50  per  cent,  of  liis  average  weekly  earning^. 
Now,  we  are  boobd  by  the  previous  decisions  of 
this  court  in  lA/vmt  v.  KnowUt  {vbi  twf.)  and 
Btvari  v.  Nveon  {ubi  tup.),  and  I  adhere  to  what 
was  said  by  OoUins,  L.  J7,  in  the  latter  case,  where 
he  said:  "The  latter  standard  involves  the 
hypothesis  that  the  workman  must  have  been  in 
the  employment  of  the  employer  for  at  least  two 
weeks,  oy  which  I  do  not  mean  that  he  must  have 
been  in  that  employment  for  every  day  of  the  two 
weeks,  but  that  ho  must  have  been  so  employed 
during  two  weeks  that  his  earnings  can  be 
averaged  with  reference  to  that  period."  I  agree 
with  tnat  absolutely.  That  being  so,  apply  that 
principle  to  the  present  case.  The  present  case 
is  one  in  which  the  workman  was  under  a  contract 
of  employment  to  serve  the  defendants  for  two 
days  in  each  week  for  a  month.  What  difficulty 
can  there  be  in  ascertaining  his  average  weekly 
earnings  for  that  time  P  There  was  an  employ- 
ment for  more  than  two  weeks,  and  I  see  no 
difficulty  in  ascertaining  his  averse  weekly  earn- 
ings during  that  period.  The  workman  is,  there- 
fore, not  excluded  from  the  right  to  compensation 
which  is  to  be  ascertained  by  reference  to 
"  average  weekly  earnings."  Then  there  is 
another  question,  as  to  whidi  I  feel  great  difficulty : 
whether  the  workman's  earnings  from  the  saine 
employe!',  but  on  other  days  of  the  week,  are  to 
be  taken  into  account.  It  is  neoessaty  according 
to  the  provisions  of  the  Act  that  the  earnings 
should  be  in  the  employment  of  the  same  employer, 
and  we  cannot  tase  into  account  any  earnings 
from  another  employer.    Here  there  were  further 


earnings  from  the  same  employer,  and  I  confess 
that  I  feel  great  difficulty  in  seeing  why  they 
should  not  be  included  in  ascertaining  the  amount 
of  his  average  weekly  earnings  in  the  employ- 
ment of  the  defendants.  I  am  not,  however, 
prepared  to  differ  upon  this  point,  and  I  agree 
that  the  appeal  and  the  cross-appeal  must  be  dis- 
missed. 

Appeal  ditmiiaed ;  eroM-appeal  cUmitaed. 

Solicitors  for  the  appellant,  Oriffith  and 
Oardiner. 

Solicitors  for  the  respondents,  W.  Hurd  and 
8(m. 


Friday,  Nov.  16. 

(Before  Shith,  M.R.,  Oollins  and 
Lopes,  L. JJ.) 

PouFHSET  V.  The  Southwa.rk  Pbbbs.  (a) 

AFFEiO.  UNDER  THE  WORKKBN'B  COUFENSATION 

ACT  1897 

Employer  and  workman — Injury  by  aeeideni — 
(fomoeneation — Award  of  weekly  payment — 
Worlcmen't  subsequent  earnings  (u  mueh  a» 
before  accident — Right  of  emptoyer  to  review  of 
award^Workmen's  Compensation  Act  1897 
(60  £  61  Viet.  e.  37),  1st  sOiedule,  clauses  2  and 
12. 

An  cmtrentiee  to/to  was  ingwred  by  accident 
obtained  an  award  of  a  weekly  paym,ent  of 
3s.  6d.,  being  50  per  cent,  of  his  avenuie  taeekly 
earnings,  as  compensation  vnder  the  Workmen  s 
Condensation  Act.  Subsequently  he  was  em- 
ployed as  a  labourer  by  the  same  employer,  his 
wages  being  larger  than  they  were  before  the 
accident. 

His  employer  then  applied  for  a  review  of  the 
award,  but  the  County  Court  judge  refused  to 
alter  the  award  upon  the  ground  that  the  work- 
man wa*  earning  at  least  3s.  6d.  a  week  less 
than  he  would  have  earned  if  he  had  not  been 
injured. 

Held  (allowing  the  appeal),  that,  as  the  workman 
was  earning  as  mueh  as  he  was  earning  b^ore 
the  aeeident,  the  employer  was  entitled  to  hate 
the  award  reduced  to  a  nominal  sum. 

This  was  an  appeal  by  the  defendants  from  an 
order  of  the  County  Court  judge  at  Sonthwark  in 
proceedings  for  compensation  under  the  Work- 
men's Compensation  Act  1897. 

The  plamtiff  had  been  injured  by  accident 
arising  out  of  and  in  the  course  of  his  employ- 
ment by  the  defendants  in  an  employment  to 
which  tiie  Workmen's  Compensation  Act  1897 
applied. 

The  accident  occurred  on  the  6th  Feb.  1900. 

On  the  15th  May  an  award  was  made,  upon  the 
applioation  of  tnia  plaintiff  for  compensation 
under  the  Act,  in  pursuance  of  an  agreement 
between  the  paities,  for  the  payment  of  3«.  6d.  a 
week  to  the  plaintifE. 

The  plaintiff  was  an  apprentice,  and  at  the  time 
of  the  accident  his  wa^  vrere  IQi.  6d.  a  week. 
His  average  weekly  earnings  during  the  preceding 
twelve  months  were  7s.  a  week,  and  the  award  of 
3<.  Sd.  a  week  was  fixed  as  being  50  per  cent,  of 
his  average  weekly  earnings  of  7«. 

The  plaintiff's  hand  was  so  much  injured  that 

(a)  Beporuxl  by  J.  H.  Williaiu,  X«|..  Burlater-it-Law. 
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it  would  be  nselesB  for  him  to  continue  aa  an 
apprentice,  as  be  could  not  become  a  skilled 
mechanic,  and  his  indentures  were  cancelled. 

The  plaintiff  was  subsequently  employed  by  the 
defendants,  at  wages  of  lis.  2d.  a  week,  as  a 
labourer. 

The  defendants  then  applied,  under  clause  12  of 
the  1st  schedule  to  the  Act,  that  the  weekly  pay- 
ment should  be  ended. 

The  Workmen's  Compensation  Act  1897  (60  &  61 
Vict.  o.  37)  proTides : 

Fiiat  SofaedTile. — (2)  In  fiiiiig  the  amoant  of  the 
weekly  payment,  regaid  shall  be  had  to  the  diSerenoe 
between  the  amonnt  of  the  average  weekly  earnings  of 
the  workman  befoie  the  aooident  and  the  average 
amonnt  which  he  is  able  to  earn  after  the  aooident ;  and 
to  any  payment  not  being  wages  whioh  he  may  leoeive 
from  this  employer  in  leepeot  of  his  injury  during  the 
period  of  his  inoapaoity.  (12)  Any  weekly  payment 
may  be  reviewed  at  the  request  either  of  the  employer 
or  of  the  workman,  and  on  snob  review  may  be  ended, 
diminished,  or  increased,  subject  to  the  maximum  above 
provided,  and  the  amonnt  of  payment  shall,  in  default  of 
agreement,  be  settled  by  arbitration  under  this  Aot. 

Upon  the  hearing  of  this  application  it  was 
proved  before  the  County  Court  judge  that  the 
plaintiff  was  eighteen  years  of  age,  that  18s.  a 
week  was  the  usual  rate  of  wages  for  a  labourer, 
that  in  the  last  year  of  his  apprenticeship  the 
plaintiff's  wages  would  have  risen  to  148.  a  week, 
with  further  allowances  of  about  3«.  a  week  for 
overtime,  and  that  at  the  end  of  his  apprentice- 
ship he  could  have  earned  38s.  a  week  as  a  skilled 
mechanic. 

The  defendants  based  their  application  upon 
the  nound  that  the  plaintiff  was  Uien  earning  as 
mucn  8^1  he  was  earning  before  the  accident. 

The  County  Court  judge  dismissed  the  applica- 
tion upon  the  ground  that  the  workman  was 
earning  at  least  3«.  6d.  a  week  less  than  if  he  had 
Bot  been  injured. 

The  defendants  appealed. 

0.  Spencer  Bower  for  the  appellants. — The 
defendiuits  were  clearly  entitled  to  have  this 
award  reviewed  and  to  have  the  weekly  payment 
ather  ended  or  reduced.  The  County  Court 
judge  misapplied  or  ignored  the  decision  of  this 
court  in  Irons  y.  Davis  and  Timmins  (80  L.  T. 
Eep.  673 ;  (1899)  2  Q.  B.  330).  In  that  case  this 
very  point  was  argued,  and  the  court  held  that 
the  sole  test  by  wmoh  the  amount  of  compensa- 
tion is  to  be  measured  is  the  wage-earning 
capacity  of  the  workman  after  the  accident  as 
compared  with  his  earnings  before  the  accident, 
and  that,  if  a  workman  earns  the  same  wages 
after  the  accident  as  before,  he  is  not  entitled  to 
a  weekly  payment  as  compensation.  In  Chandler 
V.  Smith  (81  L.  T.  Eep.  317 ;  (1899)  2  Q.  B.  506)  the 
same  rule  was  laid  down.  Upon  the  authority  of 
those  cases  the  County  Conrt  judge,  when  it  was 
proved  that  the  plaintiff  was  earning  more  than 
he  was  earning  before  the  accident,  ought  to  have 
terminated  the  weekly  payment,  making  proper 
provision  to  enable  the  plaintiff  to  apply  minture 
m  case  he  became  able  to  earn  less  than  before 
the  accident,  as  was  done  in  the  two  cases  already 
4^ted. 

Ritegg,  Q.C.  and  H.  Newson  for  the  respondent. 
—The  cases  which  are  relied  on  by  the  appeUante 
are  no  authority  upon  the  question  raised  in  this 
ease,  for  in  those  cases  there  was  no  evidence  or 


even  suggestion  that  the  plaintiff,  bqt  for  the 
injury,  could  have  earned  more  after  the  accident 
than  he  was  in  fact  earning.  "  Earnings  "  does 
not  necessarily  mean  the  same  as  "wages";  both 
words  are  used  in  the  1st  schedule  and  must  have 
different  meanings.  "  Earnings "  may  include 
more  than  money  wages.  Here  the  plaintiff,  in 
addition  to  his  wages  in  money,  was  receiving 
instruction  in  his  trade  which  would  enable  him 
to  become  a  skilled  mechanic  and  thereby  earn 
very  high  wages.  The  County  Court  judge  was 
entitled  to  take  that  into  consideration  in  esti- 
mating the  "  earnings  "  of  the  plaintiff  before  the 
accident.  [Colliks,  L.J.  referred  to  Noel  v.  Bed- 
ruth  Foundry  Company  (74  L.  T.  Rep.  196;  (1896) 
1  Q.  B.  453).]  The  award  of  3s.  6d.  a  week  was 
made  by  agreement.  That  award  must  be  taken 
to  have  been  correct.  Subsequently  the  County 
Conrt  judge  has  refused  to  review  that  award 
under  clause  12  of  the  1st  schedule,  and  bis  dis- 
cretion in  that  matter  cannot  be  interfered  with. 

G.  Spencer  Bower  was  not  heard  in  reply. 

Smith,  M.B. — ^This  is  an  appeal  by  the  defen- 
dants from  an  order  of  the  County  Court  judge 
of  Southwark  dismissing  their  application  for  the 
review  of  an  award.  £a  this,  case  the  plaintiff, 
who  was  apprenticed  to  the  defendants,  was 
severely  injured  in  his  hand  while  working  in  an 
employment  within  the  Act.  Proceedings  were 
taken  for  compensation  under  the  Act,  and  by 
agreement  an  award  was  made  that  the  defendants 
should  pay  3«.  6(2.  a  week  to  the  plaintiff.  At  the 
time  of  the  accident  the  plaintiff  was  earning 
10«.  6(2.  a  week  as  an  apprentice  who  was  learning 
to  become  a  skilled  mechanic  in  the  printing 
trade ;  all  that  he  got  as  earnings  was  10s.  6d.  a 
week.  After  the  aooident  the  plaintiff's  indentures 
were  cancelled,  and  he  went  back  into  the 
service  of  the  defendants  as  a  labourer  and 
earned  lis.  2d.  a  week.  Therefore  there 
can  be  no  donbt  that  he  was  earning  more 
money  then  than  he  was  earning  before  the 
accident.  Thereupon  the  defendants  applied, 
under  rule  12  of  the  let  schedule  to  the  Act,  to 
the  County  Court  judge  to  review  the  award,  and 
the  learned  judge  dismissed  the  application  upon 
the  ground  that  the  plaintiff  was  earning  at  least 
St.  6d.  a  week  less  than  ,if  he  had  not  been  injured. 
That  is  undoubtedly  true.  The  plaintiff  was, 
however,  in  fact  earning  lis.  2d.  a  week  instead 
of  10s.  6(2.  a  week,  which  was  the  amount  of  his 
earnings  at  the  time  of  the  accident.  The  County 
Court  judge,  in  spite  of  that  fact,  refused  to 
accede  to  the  application  of  the  defendants.  Upon 
what  ground  did  the  County  Court  judge 
proceed  P  If  he  proceeded  upon  the  ground  that 
the  plaintiff  would,  but  for  the  accident,  be  earn- 
ing more  wages,  then  I  am  clearly  of  opinion  that 
he  was  not  deciding  rightiy  upon  the  Act.  If  the 
judge  proceeded  upon  tne  ground  that  the  plaintiff 
was  at  the  time  of  the  accident  receiving  instruc- 
tion as  well  as  wages,  that,  in  my  opinion,  was 
not  a  ground  upon  which  he  (^onId  properly  act. 
In  my  opinion,  the  true  construction  of  the  Act  is 
that  a  (x>mparison  must  be  made  between  the 
earnings  of  tiie  workman  before  and  his  earnings 
after  the  accident.  I  am  not  prepared  to  say 
what  "  earnings  "  means  precisely  ;  it  may  be  that 
where  a  man  gets  a  cottage  rent  free,  and  in 
similar  cases,  the  value  of  what  he  so  receives  may 
be  taken  into  account  in  estimating  his  "  <»m-  . 
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ing^."  That,  however,  is  not  this  case.  In  this 
caae  there  is  no  evidence  that  the  plaintiff  was 
earning  more  than  10*.  6<2.  a  week  in  any 
way  at  the  time  of  the  accident.  The  Work- 
men's Compensation  Act  must  be  construed 
iurly  as  between  employer  and  workman.  In 
some  cases  is  has  been  construed  in  favoor  of 
the  workman,  and  in  some  cases  in  favour  of  the 
employer.  The  Act  imposes  a  very  larse  liability 
upon  the  employer  to  pay  compensation  to  the 
workman  who  has  been  injured.  What  is  the 
limit  to  that  liability  to  pay  compensation  for 
Lnjory  which  results  in  total  or  partial  incap  *ci4y  ? 
Biole  1  of  the  Ist  schedule  to  the  Act  provides 
that  "  the  amount  of  compensation  under  this 
Act  shall  be  (b)  where  total  or  partial  incapacity 
for  work  i-esulte  from  the  injury,  a  weekly  pay- 
ment  during  the  incapacity  .  .  .  not  ex- 
ceeding 50  per  cent,  of  bos  average  weekly 
earnings."  That  means  that  the  master  will  have 
to  pay,  as  the  highest  amount  of  compensation, 
one-half  of  his  weekly  wages  to  a  workman  who 
is  injured  in  his  employment.  There  is  no  pro- 
vision of  any  kind  for  paying  compensation  for 
any  other  damage  which  the  workman  may  have 
sustained.  Then  rule  2  provides  that  "  in  fixing 
the  amount  of  the  weekly  payment,  regard  shaU 
be  had  to  the  difference  between  the  amount  of 
the  average  weekly  earnings  of  the  workman 
before  the  accident  and  the  average  amount 
which  he  is  able  to  earn  after  the  accident."  That 
is  the  rule  prescribed  by  the  Legislature  to  show 
how  to  arrive  at  the  amount  of  compensation : 
it  is  to  be  a  weekly  payment  not  exceeding  one- 
half  of  the  man's  average  weekly  earnings,  and 
the  amount  of  that  weekly  payment  is  to  be  fixed 
by  reference  to  the  difference  between  the  man's 
average  weekly  earnings  before  the  accident  and 
the  average  amount  which  be  is  capable  of 
earning  after  the  accident.  That  is  in  substance 
what  1  said  in  the  case  of  Irons  v.  Davis  and 
TimmiMs  (80  L.  T.  Bep.  673 ;  (1899)  2  Q.  B.  330), 
and  I  adhere  to  what  I  said  in  that  case.  I  there 
said  :  "  He  has  also  awarded  him  a  sum  of  2s.  6d. 
a  week  for  life,  in  respect  of  partial  incapacity  for 
work ;  but  I  think  there  is  no  evidence  to  justify 
the  award  of  that  or  any  other  sum  as  a  weekly 
ra,yment  under  clause  1  (b)  of  the  1st  schedule. 
The  evidence  shows  that,  although  the  respon- 
dent lost  the  top  of  his  thumb,  he  actually  earned 
the  same  wages  after  as  before  the  accident,  and, 
as  compensation  under  the  Act  is  given  in  respect 
of  loss  of  wages  and  not  in  respect  of  personal 
BufEering,  I  cannot  see,  having  regard  to  the 
provisions  of  clause  2  of  the  1st  schedule,  how  the 
respondent  can  be  entitled  to  a  weekly  payment 
after  his  absence  through  incapacity  to  work  has 
come  to  an  end ;  there  is  no  difference  between 
his  average  weekly  earnings  before  the  accident 
and  the  average  amount  which  he  is  able  to  earn 
afterwai'ds  that  can  possibly  be  taken  into  con- 
sideration." I  think,  therraore,  that  upon  tiiis 
ground  the  employers  are  entitled  to  succeed  in 
tiieir  application,  and  that  the  County  Court 
judge  was  wrong.  We  think  that  the  order 
which  ought  to  be  made  is  that  which  was  made 
in  Irons  v.  Davis  and  Timmins  {uhi  slip.),  for  a 
payment  of  one  penny  a  week,  so  that,  if  the 
-plaintiff  hereafter  comes  to  earn  less  than  he  did 
before  the  accident,  he  may  be  able  to  apply  for 
an  increase  of  the  weekly  payment.  I  think, 
therefore,  that  the  defendants    are  entitled  to 


have  the  weekly  payment  reduced  to  one  penny  a 
week  until  the  plaintiff  can  show  that  he  is  not 
capable  of  earning  as  much  as  before  the  aoci- 
dent.    This  appeal  must  therefore  be  allowed. 

Collins,  L.J. — I  am  of  the  same  opinion.  I 
think  that  the  defendants  are  right  in  saying 
that  this  case,  upon  the  point  upon  which  it  wa& 
decided  by  the  County  Court  judge,  is  decided  by 
the  case  of  Irons  v.  Davis  and  Timmins  {ubi  dtp.). 
I  think  that  the  result  of  that  case,  when  it  ia 
fairly  applied,  is  that  the  maximum  amount  of 
compensation  to  which  a  workman  can  be  entitled 
is  the  difference  between  his  average  weekly  earn- 
ings before  the  accident  and  what  he  can  earn 
afterwards,  and  that  the  fund  out  of  which  that 
oonnwnsation  is  payable  is  one-half  of  the  average 
weekly  earnings  before  the  accident.  I  think  that 
that  is  the  fair  result  of  the  decision  in  that  case^ 
and  that  it  is  not  desirable  to  put  any  subtle  dis- 
tinction upon  it.  In  that  case  it  was  held  that, 
because  the  workman  was  earning  as  much  after 
as  before  the  accident,  he  was  not  entitled  to  a 
weekly  payment  as  compensation.  In  this  caae 
the  workman  is  given  the  difference  between  what 
he  is  actually  earning  after  the  accident  and  what 
he  might  have  earned  but  for  the  accident.  I 
think  that  the  case  of  Irons  v.  Davis  and  Timmins 
(ubi  sup.)  is  an  authority  which  is  directly  con- 
trary to  allowing  such  compensation.  It  must  bo 
remembered  that  this  is  a  very  special  Act  which 
gives  less  than  full  damages  to  a  workman  who  is 
injured — that  is,  which  gives  strictly  limited  com- 
pensation— and  that  all  rights  to  compensation 
existing  independently  of  this  Act  still  remain. 
This  Act  does  not  purport  to  give  a  full  and  com- 
plete remedy  for  all  injuries  sustained  by  work- 
men. It  is,  therefore,  no  argument  to  say  in  any 
particular  case  that  the  workman  will  not  be  fully 
compensated  for  all  the  injury  which  he  has- 
snstained.  Another  point  has  been  argued  on 
behalf  of  the  plaintiff.  It  is  said  that  he  was  an 
apprentice  who  was  really  earning  more  than  the 
sum  of  10«.  6(£.,  stated  to  be  his  wages,  because  of 
the  incidental  advantages  accruing  to  an  appren- 
tice in  addition  to  his  money  wages.  There  was, 
however,  no  evidence  of  that  before  the  Goon^ 
Court  judge,  and  this  point  was  not  taken.  It 
may  or  may  not  be  that  all  or  some  of  the  matters- 
suggested  by  the  plaintiffs  counsel  might  be  taken 
into  consideration  as  "earnings,"  but  the  point 
does  not  arise  in  the  present  case,  and  it  is  not 
necessary  to  decide  it.  I  agree  that  the  appeal 
must  be  allowed. 

Stiblino,  L.J. — I  agree  that  this  appeal  ought 
to  be  allowed.  This  Act  is  an  entire  novelty,  and 
we  ought  to  be  cautious  in  departing  from  its 
exact  terms.  The  important  part  of  the  Act  in 
the  present  case  is  clause  2  of  the  1st  schedule, 
which  provides  that  "  in  fixing  the  amount  of  the 
weekly  payment,  regard  shall  be  had  to  the 
difference  between  <£e  amount  of  the  aveittfO 
weekly  earnings  of  the  workman  before  the 
accident  and  the  avera^  amount  which  he  is  able 
to  earn  after  the  accident."  Now,  I  read  that 
clause  as  meaning  that  those  are  the  sole  elements 
to  be  taken  into  consideration  in  estimating  the 
amount  of  the  weekly  payment.  Nothing  else  is 
to  be  taken  into  consideration.  Therefore  we 
have,  on  the  one  hand,  the  average  weekly  earnings 
before  the  accident,  and,  on  the  other  hand, 
the  average  amount  which  the  workman  is  able 
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to  earn  after  the  accident.  Then,  what  are 
"  average  weekly  earnings  "  before  the  accident  ? 
Thejr  include  all  cash  payments,  and  possibly  may 
inclnde  other  matters  fairly  capable  of  being 
estimated  in  money,  such  aa  a  house,  clothes,  &c. 
The  suggestion  here  is  that  in  addition  to  money 
the  plamtiff  was  earning  tuition  in  his  trade. 
Speaking  for  myself,  I  should  be  of  the  same 
opinion  as  Wills  and  Wright,  JJ.  in  Noel  v. 
Medruth  Foundry  Company  (74  L.  T.  Rep.  196 ; 
(1896)  1  Q.  B.  4531.  that  this  tuition  is  not  a 
matter  which  is  fairly  capable  of  estimation  in 
money  valne.  In  this  case,  however,  we  have  no 
evidence  of  anything  beyond  money  earnings. 
As  to  the  amount  of  that  and  the  amount  of  uie 
earnings  after  the  aosident  there  is  no  dispute 
here.  I  think,  further,  that  this  case  is  within 
the  ratio  decidendi  of  Iront  v.  Davis  and  Timmins 
{ubi  rup.).  I  think,  therefore,  that  the  County 
Court  judge  was  wrong,  and  that  this  appeal  must 

Solicitors  for  the  appellants,  William  Hurd 
and  Son. 

Solicitors  for  the  respondent,  Gibson,  Usher, 
and  Co. 


Friday,  Nov.  16. 

(Before  Smith,  M.B..  Collins  and 

Stiblino,  L.JJ.) 

BrOPEB  V.  Gebenwood  and  Sons,  (o) 

APPEAL  UNDEB  THE  WOBKMEN'S  COMPENSATION 
ACT  1897. 

Employer   and   xoorkman — Injury  by  accident — 
— Compensation — "  Accident " — Strain    of  un- 
usual exertion — Workmen's   Compensation  Act 
1897  (60  <£•  61  Viet.  c.  87),  ».  1  (1). 
A  woman,  toho  teas  employed  as  a  box  maker,  was 
ordered  to  work  upon  boxes  which  were  larger 
and    heavier  than  those  upon  which  she  had 
previously  worked.     When  she  had  finished  some 
of  the  boxes  and  was  working  upon  another,  she 
suffered  internal  injury  from  the  strain  of  the 
unu8t(a2  exertion. 
The  County  Court  judge  found  that  the  injury  did 
not  arise  from  an  "  accident "  within  the  meaning 
of  sect.  1  (1)  of  the  Workmen's  Compensation  Act 
1897. 
Held  {dismissing  the  appeal),  tliat  the  judge  had 
properly  found  that  the   injury  did  not  arise 
from  on  "  accident "  within  the  meaning  of  the 
Act. 
This    was   an    appeal  by  the  plaintiff  from  the 
award  of  the  County  Court  judge  of  Halifax  in 
proceedings  for  compensation  under  the  Work- 
men's Compensation  Act  1897. 

The  plaintiff  was  employed  by  the  defendants 
in  their  workshop,  which  was  a  "  factory  "  within 
the  meaning  of  tne  Workmen's  Compensation  Act 

The  plaintiff  was  employed  as  a  box  maker. 
Upon  the  day  in  question  she  was  ordered  to 
cover  with  paper  twelve  wooden  boxes.  These 
boxes  were  larger  and  heavier  than  the  boxes  apon 
which  she  had  previously  worked.  She  complained 
that  they  were  too  heavy  for  her  to  turn  and  lift,  but 
she  could  not  obtain  any  assistance. 

When  she  had  completed  six  boxes  and  was 

Ca)  B«ported  by  J.  H.  WILLIAMS.  Kn).,  BarrlHter-at-Law. 


lifting  up  another,  she  suddenly  felt  great  pain 
and  fell  oown  in  a  faint.  She  was  taken  home  at 
once,  and  was  disabled  for  a  long  time.  The 
medical  evidence  showed  that  she  was  suffering 
from  prolapsus  uteri. 

It  was  proved  by  the  medical  evidence  that  the 
injury  to  the  plaintiff  was  the  result  of  a  strain. 

The  Workmen's  Compensation  Act  1897 
(60  &  61  Vict.  c.  37)  provides  : 

Sect.  1. — (1)  If  in  any  employment  to  which  thia  Act 
applies  peisonal  injury  by  aooident  arising  oat  of  and  in 
tbe  ooorae  of  the  employment  is  oaased  to  a  workman, 
his  employer  shall,  sabjeot  as  hereinafter  mentioned,  b« 
liable  to  pay  compensation  in  aooordanoe  with  the  first 
aohedule  of  this  Act. 

The  Comity  Court  judge,  in  deciding  the  case, 
said  :  "  In  considering  the  effect  of  the  Act  one 
must  dissociate  the  accident  from  the  injuiy. 
Two  things  must  concur  to  bring  the  case  within 
the  statute.  Firstly,  there  must  be  an  accident ; 
secondly,  there  must  be  persinal  injury  arising 
therefrom.  In  this  case  that  there  was  personal 
injury  is  an  admitted  fact.  The  question  to  be 
determined  is,  Did  it  arise  from  accident  P  Kow, 
in  its  ordinary  sense,  the  term  '  accident '  means 
'  something  which  happens.'  In  the  Act  there 
is  no  definition  or  special  meaning  attached  to  the- 
word  or  indicated,  so  that  the  word  must  be  held 
to  be  used  in  its  ordinary  sense.  In  its  ordinary 
sense  the  word  '  accident '  neoessarily  implies 
and  involves  violence,  casualty,  or  vis  major.  It 
was  argued  for  the  plaintiff  that  the  strain  or 
unusual  exertion  wiis  tbe  '  accident '  from  which 
the  injury  resulted.  Now,  Collins,  L.J.,  in 
Hensey  v.  White  (81 L.  T.  Rep.  767  ;  (1900)  1 Q.  B. 
481),  meeting  such  an  argument,  says  :  '  It  seems 
quite  dear  on  the  findings  of  the  learned  County 
Court  judge  that  the  element  of  accident  was 
entirely  wanting;  and  that,  on  the  other  hand, 
the  diseased  condition  of  the  man's  internal 
organs  was  the  real  cause  of  his  death.  In  the 
ordinary  coarse  of  his  work  he  was  applying 
more  than  ordinary  pressure  to  the  wheel,  and  it 
is  said  that  the  injury  which  he  received  while 
doing  so  was  the  result  of  an  accident ;  what  he 
was  doinff,  however,  he  was  doine  deliberately  and 
in  the  ordinary  course  of  his  work,  and  that  which 
happened  was  in  no  sense  a  fortuitous  event.'  So 
that,  in  accordance  with  that  ruling,  I  find  (1) 
that  there  was  an  icjury  without  any  preceding 
accident,  and  (2)  that  the  injury  was  brought 
about  by  an  unusual  exertion  or  strain,  and  did 
not  arise  from  any  accident  in  the  course  of  her 
work." 

The  learned  judge  accordingly  made  his  award 
in  favour  of  the  defendants. 

The  plaintiff  appealed. 

Maeaskie  for  the  appellant. — The  County  Court 
judge  was  wrong  in  holding  that  there  was  not  an 
accident  from  which  the  injury  arose.  The  facts 
of  this  case  were  not  in  dispute,  and,  unless  it  can 
be  held  as  a  matter  of  law  that  these  facts  could 
not  constitute  an  "  accident "  within  the  meaning 
of  the  Act,  the  plaintiff  brings  the  case  within 
the  Act  and  is  entitled  to  compensation.  In 
Hensey  v.  White  (81  L.  T.  Rep.  767 ;  (1900)  1 
Q.  B.  481)  and  Walker  v.  LiUeshaU  Coal  Company 
(81  L.  T.  Rep.  769 ;  (1900)  1  Q.  B.  481)  it  was 
found  that  the  injury  was  entirely  independent  of 
the  occurring  of  the  event  which  was  said  to  be 
an  accident  causing  the  injury.    The  present  case 


Digitized  by 


J 


le 


472— Vol.  Lxxxiii.] 


THE  LAW  TIMES. 


[Deo.  22,  1900. 


Ct.  of  App.]     Houghton  «.  Sutton  Hkath  and  Lba  Greek  Collieries  Go.    [Gt.  of  App. 


is  entirely  different  beuiuse  the  injury  was  the 
direct  resnlt  of  the  strain  of  the  nnusiud  exer- 
tion. The  deciaiona  in  Uoyd  v.  Bugg  (81  L.  T. 
Bep.  768;  (1900)  1  Q.  B.  481)  and  Timmini  v. 
Leedt  Forge  Company  (83  L.  T.  Bep.  120)  are  in 
&Tonr  of  the  plaintiff.  It  is  clear  that  there  was 
a  fortoitoos  or  unforeseen  erent— -that  is,  the  strain 
caused  by  the  unusual  exertion  of  work  which 
was  heavier  than  usual — and  therefore  there  was 
an  "accident"  within  the  meaning  of  the  Act. 
The  meaning  of  this  word  "  accident "  in  the  Act 
ought  not  to  be  BO  limited  and  cut  down  as  to 
exclude  cases  from  the  Act  unnecessarily. 

Montague  Lush,  for  the  respondents,  was  not 
called  upon  to  argue. 

Smith,  M.B. — This  is  an  appeal  from  the  award 
of  the  County  Court  judge,  who  held  that  in  this 
case  the  plaintiff  did  not  come  within  the  pnrriew 
of  the  Workmen's  Compensation  Act  1897.  There 
can  be  no  doubt  that,  in  order  to  bring  the  case 
within  the  Act,  the  plaintiff  must  prove  that 
there  was  an  "  accident "  which  caused  the  injury. 
The  words  of  sect.  1  (1)  of  the  Act  are :  "  If  in  any 
employment  to  which  this  Act  applies  injury  by 
accident  arising  out  of  and  in  the  course  of  the 
employment  is  caused  to  a  workman,  his  employer 
shall  ...  be  liable  to  paj  compensation."  I 
agree  with  the  County  Court  judge  that  he  rightly 
directed  himself  as  to  the  meaning  of  "  acci^nt." 
The  facts  of  this  case  are  that  tne  plaintiff  was 
employed  as  a  box  maker,  and  upon  this  occasion 
the  boxes  upon  which  she  had  to  work  were  of  a 
ku^r  size  than  usual ;  everyone  knew  that  they 
were  so.  She  began  to  work  upon  these  boxes  in 
the  morning;  sue  found  t^em  somewhat  too 
heavy  for  her ;  she  did  not  give  up,  but  went  on 
with  the  work.  There  was  nothing  fortuitous  or 
unforeseen  as  she  went  on  from  one  box  to  another. 
When  she  came  to  the  seventh  box  it  was  just  the 
same  as  the  others  were  before  it,  and  there  was 
nothing  fortuitous  or  unforeseen.  She  strained 
herself  and  was  injured.  She  says  that  the 
employers  are  liable  to  pay  her  compensation 
because  the  injury  was  caused  by  accident.  Upon 
those  facts  the  County  Court  judge  came  to  the 
conclusion  that  there  was  no  accident  at  all ;  that 
there  was  nothing  fortuitous  or  unforeseen. 
Speaking  for  myself,  1  think  that  the  question 
wnether  there  has  been  an  accident  or  not  is  one 
of  fact,  and  upon  these  facts  the  County  Court 
judge  found  that  there  was  no  accident.  The 
appellant  says  that  he  ought  to  have  found  that 
there  was  an  accident  because  the  evidence  was 
all  one  way.  I  cannot  say  that  it  was  so.  It  is 
true  that  tnere  was  no  oonflict  of  evidence,  but  yet 
the  evidence  is  not  conclusive  that  there  was  an 
accident.  In  these  cases  the  Legislature  has  pro- 
vided that  on  such  questions  we  County  Court 
judge  is  to  decide,  and  that  there  shall  be  no 
apiwal  on  questions  of  fact.  Three  oases  have 
been  cited :  Hemey  v.  White  (81  L.  T.  Rep.  767 ; 
(1900)  1  Q.  B.  481) ;  Lloyd  v.  Sugg  and  Co.  (81 
L.  T.  Rep.  768;  (1900)  1  Q.  B.  481);  and  Walker 
V.  LiUeslMll  Coal  Company  (81  L.  T.  Rep.  769; 
(1900)  1  Q.  B.  481).  In  eveir  one  of  those  cases 
we  upheld  the  findmg  of  the  County  Court  judge. 
In  the  first  of  those  cases  the  County  Court  judge 
held  that  there  was  no  accident,  and  we  npfadd 
his  decision ;  in  the  next  case  the  County  Court 
judKe  found  that  there  was  an  accident  from 
which  the  injniy  arose,  and   in  that   case  we 


refused  to  interfere ;  in  the  third  Oise  the  finding 
was  tba,t  there  had  been  no  accident,  and  again 
we  supported  the  award  of  the  County  Coart 

i'udge.  In  Timmins  v.  Leeds  Forge  Company  (83 
J.  T.  Bep.  120)  the  Countr  Court  judge  held  that 
there  was  an  accident,  and  we  held  that  there  was 
evidence  to  support  his  finding.  In  the  present 
case  the  County  Court  judge  has  found  as  a  fact 
that  there  was  no  accident,  and  we  are  asked  to 
overrule  that  finding.  For  the  reasons  which  I 
have  given  1  am  of  opinion  that  we  cannot  over- 
rule tbe  decision  of  the  County  Court  judge,  and 
that  this  appeal  must  be  dismiased. 

CoLUNB,  L.J. — I  am  of  the  same  opinion.  When 
we  are  dealing  with  a  word  in  an  Act  of  Pariia- 
ment,  before  we  can  arrive  at  a  decision  of  fact  as 
to  whether  that  which  the  word  in  question 
means  has  taken  place  or  not,  we  must  adopt 
some  standard  of  what  the  word  means.  That 
involves  a  proposition  of  law  as  well  as  of  fact. 
The  County  Court  judge,  therefore,  has  two 
duties  to  perform  ;  he  must  incidentally  direct 
himself  as  to  the  meaning  of  the  Act  of  Parlia- 
ment, and  then  he  must  find,  as  a  jury,  whether 
that  which  the  Act  of  Parliament  means  has 
taken  place.  It  seems  to  me  that  the  judge  cannot 
find  upon  the  question  of  face  without  adopting 
some  standard  of  the  meaning  of  the  Act.  If, 
then,  the  County  Court  judge  has  misdirected 
himself  as  to  the  meiining  of  the  Act,  we  ought 
to  send  the  case  back  to  him  for  a  new  trial.  If 
the  facts  admit  of  only  one  inference  and  the 
judge  has  so  found  that  he  must  have  misdirected 
himself  as  to  the  law,  it  would  be  right  to  send 
the  case  back  to  him.  In  the  present  case  I 
think  that  the  County  Court  judge  has  directed 
himself  rightly,  and  has  then  arrived  at  a  decision 
of  fact  upon  the  question  which  he  had  to  deter- 
mine. 1  agree  with  his  decision.  I  do  not 
hesitate  to  say  that,  if  he  had  found  as  a  fact 
that  there  was  an  accident,  I  should  have  been  of 
opinion  that  he  had  misdirected  himself  as  to  the 
meaning  of  "  accident."  I  agree,  therefore,  that 
this  appeal  must  be  dismissed. 

Stiblino,  L.J.— I  agree.  I  think  that  the 
judgment  of  the  County  Court  judge  is  excellent, 
and  it  expresses  exacUv  the  conclusions  of  law 
and  fact  at  which  I  would  myself  have  arrived. 

Appeal  ditmissed. 

Solicitors  for  the  appellant.  Firth  and  Co.,  for 
G.  M.  miey,  Halifax. 

Solicitors  for  the  respondents,  Williamson,  HiU, 
and  Co.,  for  Joseph  Walshaw,  Halifax. 


Friday,  Nov.  16. 

(Before  Smith,  M.B.,  Collins  and 

Stirling,  LJJ.) 

Houghton   v.   Sutton   Heath   and    Lea 

Green  Collieries  Company,  (a) 

appeal  under  the  workmen's  compensation 

ACT  1897. 
Employer  and  workman — Injury  by  euseident— 
Compensation — Amount — "  EarntMs  " — Deduc- 
tion from  wages  —  TForJbnen't  Uompenaaiion 
Act  1897  (60  i  61  Vict.  e.  37),  1st  schedule, 
clause  1  (a). 
A  workman  employed  in  a  mine,  who  was  kiUed 

(a)  Reported  by  J.  U.  Wiluahs,  Esq.,  Barrl>Mr-«t-L««. 
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by  aeeident,  had  to  provide  oil  for  the  lamp  used 
in  hit  ipork.      The    oil  v>a»   provided    ty    his 
employer,   who  altoays  deducted  silence  from 
hia  leeeMy  wages  in  respect  of  the  oil  topromded. 
Held  (affirming  the  decision  of  the  CourAy  Court 
judge),  that  the  "  earnings  "  of  the  workman  were 
the  full  amount  of  his  wages  teithout  dedtuting 
the  gixpenee  a  week. 
This  was  an  appeal  by  the  defendants  from  the 
award  of  the  Cfonnty  Conrt  judge  of  Liverpool  in 
proceedings  for  compensation  under  the  Work- 
men's Compensation  Act  1897. 

The  plaintifi  was  the  widow  of  a  workman  who 
was  MUed  by  accident  arising  out  of  and  in  the 
course  of  his  employment  by  tiie  defendants  on  or 
in  or  about  a  mine. 

The  plaintiff  took  proceedings  under  the  Act  to 
recover  compensation,  and  a  question  arose  as  to 
the  amount  of  the  "  earnings  of  the  deceased  in 
the  employment  of  the  defendants. 

The  deceased's  wages  were  30«.  Hi.  a  week,  but 
in  accordance  with  the  practice  of  the  mine  a  sum 
of  sixpence  was  always  deducted  from  his  weekly 
wages  to  defray  the  cost  of  the  oil  for  a  lamp 
used  by  the  workman  at  his  work,  the  oil  being 
provided  by  the  employers.   ' 

The  defendants  contended  that  the  deceased's 
"  eamiuKB "  were  SOs.  5d.  a  week,  and  not 
30s.  lid.,  and  that  compensation  ought  to  be 
assessed  upon  the  smaller  amount. 

The  County  Court   judge  held   that    the  six- 

Sence  a  week  for  oil  for  the  lamp  could  not  be 
educted  in  ascertaining  the  "  earnings  "  of  the 
deceased,  and   that   the   compensation   must  be 
based  upon  the  sum  of  SOs.  lid.  a  week,  as  being 
the  weekly  "  earnings  "  of  the  deceased. 
The  defendants  appealed. 

Buegg,  Q.C.  and  Si.  JFf.  Leonard  for  the  appel- 
lajits. — The  County  Court  judge  was  wi-ong  in 
holding  that  the  workman's  weekly  "  earnings  " 
were  the  full  nomine]  amount  of  hia  wages.  A 
workman's  "  earnings "  must  be  that  which  he 
actually  receives  from  his  employer — that  which  is 
actually  paid  to  him ;  his  "  earnings  "  cannot  be 
the  nominal  amount  of  his  wages  which  he  never 
in  fact  receives  by  reason  of  agreed  deductions 
being  made.  The  two  expressions  "  wages  "  and 
"  earnings  "  are  used  in  the  Ist  schedule  of  the 
Act,  and  there  must  be  some  difference  in  their 
meaning.  In  all  the  dictionaries  "  earnings  "  are 
defined  as  being  the  actual  gain  acquired.  Like 
income,  "earnings"  means  the  balance  of  gain 
over  loss.  Earnings  mnst  be  that  which  a  man 
in  fact  gets  to  expend  or  invest,  and  cannot 
include  that  which  he  never  does  in  fact  get. 
Therefore  the  real  amount  of  the  workman's 
"earnings"  in  the  present  case  was  30s.  5d.  a 
week,  the  sum  which  he  actually  received  from 
his  employers,  and  not  30s.  lid.  a  week,  the 
nominal  amount  of  his  wages  which  he  did  not  in 
fact  receive. 

Montague  Lush  for  the  respondent. — The  only 
question  in  this  court  is  whether  there  was  any 
evidence  upon  which  the  County  Court  judge 
could  properly  find  that  the  weekly  "  earnings  " 
of  the  deceased  were  30s.  lid.  It  must  be  in  each 
case  a  question  of  fact  what  are  the  "  earnings  " 
of  the  workman,  and  that  no  general  principle 
can  be  laid  down  appears  quite  clearly  from  the 
argument  of  the  appellants.  Earnings  are  really 
the  same  as  wages,  and  are  not  to  be  ascertained 
Vol.  LXXXm.,  2145*. 


by  deducting  from  wages  the  cost  of  what  the 
workman  has  to  spend  in  order  to  earn  his  wages. 
In  a  case  like  the  present  one,  it  is  only  as  a 
matter  of  convenience  that  the  oil  is  bought  from 
the  employer ;  the  result  is  just  the  same  as  if 
the- workman  bought  it  somewhere  else  and  paid 
for  it  in  cash.  This  was  an  illegal  deduction 
contrary  to  the  provisions  of  sect.  3  of  the  Truck 
Act  1896  (59  &  60  Vict.  c.  44),  and  for  that  reason 
cannot  in  any  case  be  considered  as  a  deduction 
from  the  wages. 

Buegg,  Q.C.  in  reply. 

Smith,  M.R. — In  this  case  we  cannot  say  that 
the  County  Court  judge  was  wrong,  although 
there  is  much  to  be  said  on  both  sides.  Tne 
point,  which  is  a  small  one,  is  this  :  The  deceased 
workman  earned  in  money  308.  lid.  a  week  ;  that 
was  his  wages  to  which  he  was  entitled.  He  had 
to  find  oil  K>r  his  lamp,  and  the  case  seems  to  me 
to  be  the  same  as  if  he  had  to  supply  clothes,  or 
food,  or  similar  things  in  order  to  be  able  to  earn 
his  wages.  His  weekly  wages  were  undoubtedly 
SOs.  lid.,  but  out  of  these  weekly  wages  he  had  to 
expend  something.  I  think  that  the  County 
Court  judge  was  right  in  saying  that  that  expense 
could  not  he  deducted  from  his  wag^s  in  ascertain- 
ing his  earnings.  His  wages  were  subject  to  this 
deduction,  but  that  did  not  make  his  earnings  or 
wages  any  less.  I  cannot  see  how  any  line  could 
be  drawn,  if  the  fact  of  the  master  making  a 
workman  buy  all  sorts  of  necessary  thingn  from 
him  and  dedacting  the  price  from  the  workman's 
wages  could  be  taken  into  account  in  estimating 
the  earnings  of  the  workman.  I  think,  therefore, 
that  we  cannot  overrule  the  decision  of  the 
County  Court  judge,  and  that  this  appeal  fails 
and  must  be  dismissed. 

Collins,  L.J. — I  am  of  the  same  opinion.  I 
have  not  succeeded  in  getting  the  appellants  to 
state  any  principle  for  excluding  the  cost  of  the 
workman's  equipment  for  doing  his  work  and 
yet  for  including,  as  something  to  be  deducted 
in  ancertaining  "  earnings,"  the  cost  of  the  oil  for 
his  lamp.  The  appellants  do  not  contend  that  the 
cost  of  food,  clothes,  and  such  things  ought  to  be 
deducted  in  ascertaining  earnings.  Upon  what 
principle  can  we  make  any  distinction  as  to  the  cost 
of  oil  ?  I  cannot  see  upon  what  principle  the 
cost  of  that  can  be  deducted,  but  not  the  cost  of 
the  other  things.  Further,  the  matter  must  be 
looked  at  from  the  point  of  view  of  the  master  as 
well  as  of  the  workman,  and  in  that  vievr  the 
master  pays  the  full  amount  either  in  money,  or 
in  money  and  the  cost  of  oil.  The  master  pays 
the  whole  amount  in  one  way  or  the  other,  and  I 
do  not  see  why  that  should  not  be  taken  into  coi^- 
consideration.  No  principle  can  be  laid  down  for 
saying  that  the  one  deduction  should  be  taken 
into  account  any  more  than  the  other.  I  a^ree, 
therefore,  that  this  appeal  must  be  dismissed. 

Stirling,  L.J. — I  also  agree.  The  question 
arises  as  to  a  deduction  of  sixpence  a  week 
made  in  respect  of  oil  used  by  the  workman  in  hia 
employment.  There  was  a  bargain  between  the 
employers  and  the  workman  that  the  workman 
should  receive  30s.  lid.  a  week  for  wages,  he  pro- 
viding the  necessary  oil  for  the  lamp  used  in  his 
work,  in  the  same  way  as  a  workman  provides  the 
necessary  cools  or  clothes.  There  is  no  evidence 
in  this  case  that  the  workman  could  not,  if  he 
chose,  buy  the  oil  where  he  pleased.     If  he  had 
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done  fio,  it  could  hardly  have  been  contended  that 

the  ooat  ought  to  be  deducted.  If  for  convenience 

he  bought  the  oil  from  his  employers,  I  cannot 

see  any  more    reason  for  deducting    the    cost. 

Therefore  I  cannot  disagree  with  the  decision  of 

the  County  Court  judge.  a        ,  j .      •    *, 

'  d     n  Appeal  ditmused. 

SolioitoT  for  the  appellants,  W,  Norton  Ellen, 
for  Bdtrin  Peace,  Liverpool. 

Solicitors  for  the  respondent,  Sm,ile$  and  Litch- 
field, for  J.  Maseey,  St.  Helens. 


Nov.  12  and  21. 

(Before  Smith,  M.B.,  Collins  and 
Stiblinq,  L.J  J.) 

Tafp  Vale  Railway  Company  v.  Amalqa- 
MATKD  Society  of  Railway  sbbvants  and 

OTHERS,  (a) 

appeal  from  thb  qdbbn's  bbnch  division. 

Trade  union — Begiatered  trade  union — Action 
againat  in  registered  name — Trade  Union  Act 
1871  (34  &  36  Viet.  e.  31)— Trade  Union  Act 
1876  (39  .6  40  Viet.  e.  22). 

The  provinont  of  the  Trade  Union  Acta  1871  and 
1876  do  not  enable  any  ouition  to  he  brought 
against  a  registered  iraae  union  in  its  registered 
name. 

This  was  an  appeal  by  the  defendants,  the  Amal- 
gamated Society  of  Railway  Servants,  from  an 
order  of  Farwell,  J.,  siiting  as  Vacation  judge. 

The  plaintiffs  brought  this  action  against  the 
Amalgamated  Society  of  Railway  Servants,  and 
against  Richard  Bell  and  James  Holmes,  ofBoers 
of  the  society,  for  unlawful  picketing. 

The  plaintiffs,  by  the  indorsement  on  the  writ, 
claimed  an  injunction  and  other  relief. 

The  plaintiffs  applied  by  summons  for  an 
interim  injunction  to  restrain  the  defendants, 
until  the  trial  of  the  action,  from  doing  the  acts 
complained  oi. 

The  defendant  society  applied  that  they  should 
be  dismissed  from  the  action  upon  the  ground 
that  a  trade  union  could  not  be  sued. 

The  defendant  society  was  a  trade  union  within 
the  definition  contained  in  sect.  23  of  the  Trade 
Union  Act  1871,  as  amended  by  sect.  16  of  the 
Trade  Union  Act  1876,  and  was  registered  as  a 
trade  union  under  those  Acte. 

The  Trade  Union  Act  1871  (34  &  35  Vict.  c.  31) 
provides : 

Seot.  2.  The  pnrpoeea  of  any  trade  noian  shall  not,  by 
reason  merely  tbat  they  are  in  restraint  of  trade,  be 
deemed  to  be  nnlawfnl  so  as  to  render  any  member  of 
such  trade  union  liable  to  criminal  proseontion  for  oon- 
spiracy  or  other irise. 

Sect.  3.  The  purposes  of  any  trade  onion  shall  not,  by 
reason  merely  that  they  are  in  testraint  of  trade,  be 
unlawful  BO  as  to  render  void  or  voidable  any  agreement 
or  trust. 

Seot.  5.  The  following  Aots,  that  is  to  say  (1)  the 
Friendly  Societies  Aots  1855  and  1858  and  the  Acts 
amending  the  same ;  (2)  the  Industrial  and  Provident 
Societies  Aot  1867  and  any  Aot  amending  the  same ; 
and  (3)  the  Companies  Acta  1862  and  1867  aball  not 
apply  to  any  trade  union,  and  the  registration  of  any 
trade  union  nnder  any  of  the  said  Aots  shall  be  void, 
and  the  deposit  of  the  mles  of  any  trade  onion  nade 

(a)  Beportwl  by  J.  H.  WiLiuiis,  E«j.,  Bsrrlat«rHkt-L»w. 


under  the  Friendly  Sooietiea  Aots  1855  and  1858  and 
the  Aots  amending  the  same  before  the  passing  of  this 
Aot  shall  oeaae  to  be  of  any  eSeot. 

Seot.  6.  Any  seven  or  more  members  ot  a  trade  onion 
may,  by  subscribing  their  names  to  the  mles  of  the 
union  and  otherwise  complying  with  the  provisions  of 
tills  Aot  with  respect  to  registry,  register  such  trade 
union  under  this  Act,  provided  that  if  any  one  of  the 
purpoKS  of  suoh  trade  union  be  nnlawfnl  suoh  registra- 
tion shall  be  void. 

Seot.  9.  The  trustees  of  any  trade  onion  registered 
under  this  Aot,  or  any  other  officer  of  such  trade  union 
who  may  be  authorised  so  to  do  by  the  rules  thereof,  are 
hereby  empowered  tobriDgordefend,oroausetobebronght 
or  defended,  any  aotion,  suit,  proaeoutioo,  or  complaint  in 
any  ooort  of  law  or  equity,  touching  or  oonosming  the 
property,  right,  or  olaim  to  property  of  the  izade  nmaa ; 
and  shall  or  may,  in  all  oases  concerning  the  real  or 
personal  property  of  snob  trade  onion,  soa  or  be  soed, 
plead  or  be  impleaded,  in  any  ooort  of  law  or  aqnity, 
in  their  proper  names,  without  other  description  thu 
the  title  of  their  office ;  and  no  snoh  action,  suit,  pro- 
seootioD,  or  complaint  shall  be  disoontinuad  or  shall 
abate  by  the  death  or  removal  from  office  of  suoh  per- 
sons or  any  of  them,  but  the  same  shall  and  may  be 
proceeded  in  by  their  suooessor  or  suooessors  as  if  such 
death,  resignation,  or  removal  had  not  taken  place  ;  and 
suoh  snecessora  shall  pay  or  receive  the  like  costs  as  if 
the  aotion,  suit,  prosecution,  or  complaint  had  been 
commenced  in  their  names  for  the  benefit  of  or  to  be 
leimbnrsed  from  the  funds  of  suoh  trade  union,  and  the 
summons  to  be  issued  to  snoh  trustee  or  other  offioer 
may  be  served  by  leaving  the  some  at  the  registered 
offices  of  the  trade  union. 

The  two  applications  were  heard  together 
before  Farwelt  J-,  sitting  in  court  as  Vacation 
judge. 

Aug.  31. — B.  Francis  WiUiams,  Q.C.  and  Holman 
Gregory  for  the  plaintiffs. 

T.  Bateman  Napier  and  8.  T.  Evans  for  the 
defendante. 

The  learned  judge  granted  an  interim  injunc- 
tion against  the  defendante  Bell  and  Holmes,  bat 
he  reserved  his  decision  with  regard  to  the  defen- 
dant society. 

Sept.  5  — Fabwell,  J. — The  defendant  society 
have  taken  out  a  summons  to  strike  ont  their 
name  as  defendante  on  the  ground  that  they  are 
neither  a  corporation  nor  an  individual,  and  can- 
not be  sued  in  a  guasi-corporate  or  any  other 
capacity.  Failing  this  they  contend  that  no 
injunction  ought  to  be  granted  against  them.  I 
reserved  judgment  last  week  on  these  two  points, 
because  the  first  is  of  very  great  importance,  and 
counsel  were  unable  to  assist  me  by  citing  any 
reported  case  in  which  the  question  had  been 
argued  and  decided.  Now,  it  is  undoubtedly  true 
that  a  trade  union  is  neither  a  corporation  nor  an 
individual,  nor  a  partnership  between  a  number  of 
individuals ;  but  this  does  not  by  any  means  con- 
clude the  case.  A  trade  union  is  defined  by 
sect.  16  of  the  Trade  Union  Act  1876.  It  is  an 
association  of  men  which  almost  invariably  owes 
ite  legal  validity  to  the  Trade  Union  Acte  1871- 
1876.  In  the  present  case  the  foundation  of  the 
argument  that  I  have  heard  on  behalf  of  the 
society  is  that  it  is  an  illegal  association — an 
argument  that  would  have  more  weight  if  the 
action  related  to  the  enforcement  of  any  contract, 
and  were  not  an  action  in  tort.  The  question 
that  I  have  to  consider  is  what,  according  to  the 
true  oonstrnotion  of  the  Trade  Union  Acta,  hat 
Xhe  Legislature  enabled  the  trade  unions  to  do, 
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and  what,  if  any,  liability  does  a  trade  nnion  incur 
for  wronf^  done  to  others  in  the  exercise  of  its 
authorised  powers.  The  Acts  commence  by 
legalising  the  usual  trade  union  contracts,  and 
proceed  to  establish  a,  registry  of  trade  unions, 
give  to  each  trade  union  an  exclusive  right  to  the 
name  in  which  it  is  registered,  authorise  it  through 
the  medium  of  trustees  to  own  a  limited  amount 
of  real  estate  and  unlimited  personal  estate  "  for 
the  use  and  benefit  of  such  trade  union  and  the 
members  thereof,"  provide  that  it  shall  have 
oflSoers  and  treasurers  and  render  them  liable  to 
account,  require  that  annual  returns  be  made  to 
the  registrar  of  the  assets  and  liabilities  and 
receipts  and  expenditure  of  the  society,  provide 
ihat  it  shall  have  rules  and  a  registered  oflSce, 
imposing  a  penalty  on  the  trade  union  for  non-com- 
pliance, and  permit  it  to  amalgamate  with  other 
trade  unions  and  to  be  wound  up.  The  funds  of 
the  society  are  appropriated  to  the  purposes  of  the 
society,  and  tbeir  misappropriation  can  be 
restrained  by  injunction  ( Wolfe  v.  Matthews,  47 
L.  T.  Bep.  158 ;  21  Ch.  Div.  194) ;  and  on  winding- 
up  such  funds  are  distributed  amongst  the 
members  in  accordance  with  the  rules  of  the 
society :  {Strick  v.  Swansea  Tinplaie  Company,  57 
li.  T.  Bep.  392 ;  36  Ch.  Div.  558).  Further,  the 
Act  of  1871  contains  a  schedule  of  matters  which 
must  be  provided  for  by  the  rules.  The  object 
and  the  bmitations  of  the  Acts  are  stated  by  Sir 
Gieorge  Jessel  in  Rigby  v.  Connol  (42  L.  T.  Bep. 
139  ;  14  Ch.  Div.  482,  489),  but  these  limitations 
merely  restrict  the  actual  enforcement  of  trade 
union  contracts  by  action  or  suit,  and  do  not 
afEect  the  question  of  the  status  of  the  associa- 
tion to  which  such  members  belong.  Now, 
although  a  corporation  and  an  individual  or  indi- 
viduals may  bis  the  only  entities  known  to  the 
common  law  who  can  sue  or  be  sued,  it  is  compe- 
tent to  the  Legislature  to  give  to  an  association 
of  individuals,  which  is  neither  a  corporation  nor 
a  partnership  nor  an  individual,  a  capacity  for 
owning  property  and  acting  by  agents,  and  such 
capacity  in  the  absence  of  express  enactment  to 
the  contrary  involves  the  necessary  correlative  of 
liability  to  the  extent  of  such  property  for  the 
acts  and  defaults  of  such  agents.  It  is  beside  the 
mark  to  say  of  such  an  association  that  it  is 
unknown  to  the  common  law.  The  Legislature 
has  l^alised  it,  and  it  must  be  dealt  with  by  the 
courts  according  to  the  expressed  intention  of  the 
Legislature.  For  instance,  a  lease  in  perpetuity 
is  unknown  at  common  law,  but  such  a  lease 
granted  by  one  railway  company  to  another  when 
confirmed  by  the  Legislature  becomes  valid  and 
binding :  (see  Sir  G^rge  Jessel's  judgment  in 
Bevenoaks,  &e.,  Railway  Company  v.  London, 
Chatham,  and  Dover  Railway  Company,  40  L.  T. 
Bep.  545 ;  11  Ch.  Div.  625).  Nor  can  it  be  said 
for  this  purpose  that  the  association  is  illegal, 
for  the  Legislature,  by  sects.  2  and  3  of  the  Act 
of  1871,  has  rendered  legal  the  usual  purposes  of 
a  trade  union,  and  has  further  enabled  the  trade 
union  to  carry  into  effect  those  purposes  by  the 
provisions  to  which  I  have  already  referred.  This 
is  not  a  case  of  suing  in  contract,  to  which  the 
provisions  of  sect.  4  of  the  Act  would  apply; 
it  is  an  action  in  tort ;  and  the  real  question  is 
whether,  on  the  true  construction  of  the  Trade 
Union  Acts,  the  Legislature  has  legalised  an 
association  which  can  own  property  and  can  act 
by  agents ,  by   intervening    in  labour  disputes 


between  employers  and  employed,  but  which 
cannot  be  sued  in  toi-t  in  respect  of  such  acts. 
Now,  the  Legislature  in  giving  a  tmde  union  the 
capacity  to  own  property  and  the  capacity  to  act 
by  agents  has  without  incorporating  it  given  it 
two  of  the  essential  qualities  of  a  corporation, 
essential,  I  mean,  in  respect  of  liability  for  tort, 
for  a  corporation  can  only  act  by  its  agents  and 
can  only  be  made  to  pay  by  means  of  its  property. 
The  principle  on  whicn  corporations  have  been 
held  liable  in  respect  of  wrongs  committed  by 
their  servants  or  agents  in  the  course  of  their 
service  and  for  the  benefit  of  the  employer,  Qui 
sentit  commodum  sentire  debet  et  onus  (see 
Mersey  Dock  Trustees  v.  Gibbs,  L.  Bep.  1  H.  L. 
93),  is  as  applicable  to  the  case  of  a  trade  union 
as  to  that  of  a  corporation.  If  the  contention  of 
the  defendant  society  were  well  founded  the 
Legislature  has  authorised  the  creation  of  nume- 
rous bodies  of  men  capable  of  owning  great 
wealth  and  of  acting  by  agents  with  absolutely 
no  responsibility  for  the  wrongs  that  they  may 
do  to  other  persons  by  the  use  of  that  wealth  and 
the  employment  of  those  agents.  They  would  be 
at  liberty  (I  do  not  at  all  suggest  that  the  defen- 
dant society  would  bo  act)  to  disseminate  libels 
broadcast  or  to  hire  men  to  reproduce  the 
rattening  methods  that  disgraced  Sheffield  thirty 
years  ago,  and  their  victims  would  have  nothing 
to  look  to  for  damages  but  the  pockets  of  the 
individuals,  usually  men  of  smaU  means,  who 
acted  as  their  agents.  That  this  is  a  considera- 
tion that  may  fairly  be  taken  into  account  appears 
from  the  opinion  of  the  judges  given  to  the 
House  of  Lords  in  the  Mersey  Dock  case  (L.  Bep. 
1  H.  L.  at  p.  120).  The  proper  rule  of  construc- 
tion of  statutes  such  as  these  is  that  in  the 
absence  of  express  contrary  intention  the  Legis- 
latura  intends  that  the  creature  of  the  statute 
shall  have  the  same  duties,  and  that  its  funds 
shall  be  subject  to  the  same  liabilities,  as  the 
general  law  would  impose  on  a  private  individual 
doing  the  same  thing.  It  would  require  very 
clear  and  express  words  of  enactment  to  induce 
me  to  hold  that  the  Legislature  had  in  fact 
legalised  the  existence  of  such  irresponsible  bodies 
with  such  wide  capacity  for  evil.  Not  only  is 
there  nothing  in  the  Acts  to  lead  me  to  such  a 
conclnsion.  but  sects.  15  and  16  of  the  Act  of 
1871,  imposing  penalties  on  the  trade  union,  and 
sects.  8  and  15  of  the  Act  of  1876,  point  to  a 
contrary  intention ;  nor  do  I  see  any  reason  for 
saying  that  the  society  cannot  be  sued  in  tort  in 
tbeir  registered  name.  Sects.  8  and  9  of  the  Act 
of  1871  expi-essly  provide  for  actions  in  respect  of 
property  being  brought  by  and  against  the 
trustees,  and  this  express  intention  impliedly 
excludes  such  trustees  from  being  sued  in  toit. 
If,  therefore,  I  am  right  in  concluding  that  the 
society  are  liable  in  tort,  the  action  must  be 
against  them  in  their  registered  name.  The  acts 
complained  of  are  the  acts  of  the  association. 
They  are  acts  done  by  their  agents  in  the  course 
of  tbe  management  and  direction  of  a  strike  ;  the 
undertaking  such  management  and  direction  is 
one  of  the  main  objects  of  the  defendant  society, 
and  is  perfectly  lawful ;  but  the  society,  in  under- 
taking such  management  and  direction,  under- 
took also  the  responsibility  for  the  manner  in 
which  the  strike  is  carried  out.  The  fact  that  no 
action  could  be  brought  at  law  or  in  equity  to 
compel  the   society  to  interfere  or  i-ef rain  from  . 
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interfering  in  the  strike  is  immaterial.  It  is  not 
a  question  of  the  rights  of  members  of  the  society 
bnt  of  wrong  done  to  persons  outside  the  society. 
For  such  wrongs,  arising  as  they  do  from  the 
wrongful  conduct  of  the  agents  of  the  society  in 
the  course  of  managing  a  strike  which  is  a 
lawful  object  of  the  society,  the  defendant  society 
is,  in  my  opinion,  liable.  I  have  come  to  this  con- 
olusion  on  principle  and  on  the  construction  of  the 
Acts,  and  there  is  nothing  to  the  contrary  in  anv 
of  the  cases  cited  by  the  defendants'  counsel. 
They  were  all  cases  relating  to  the  limitation  of 
the  right  of  enforcing  contracts  to  which  I  have 
already  referred.  It  is  true  that  in  Lyons  v. 
Wilkins  (79  L.  T.  Eep.  709;  (1899)  1  Oh.  255)  the 
name  of  the  trade  union  was  struck  out  as  a 
defendant  by  Byrne,  J.  ;  but  I  have  been  supplied 
with  a  copy  of  the  shorthand  notes  of  the  case 
and  I  find  that  the  point  was  not  argued,  the 
plaintiffs'  counsel  not  thinking  it  worth  while  to 
contest  it ;  and,  on  the  other  hand,  although  the 
Court  of  Appeal  in  Trollope  v.  London  Building 
Trades  Federation  (72  L.  "T.  Rep.  342)  affirmed  an 
injunction  restraining  libel  by  a  trade  union,  I 
find  that  the  trade  union  entered  no  appearance 
and  that  the  injunction  weot  against  them  before 
Kekewioh,  J.  in  default  of  appearance  ;  and  his 
ord'T  was  affirmed,  nothing  being  said  about  the 
society.  The  cases  having  the  nearest  analogy 
to  the  present  are  those  like  Buck  v.  WUliama 
(3  H.  &  N.  308)  and  Whitehouse  v.  FeUowes  (4 
L.  T.  Rep.  177;  10  0.  B.  N.  S.  765)  where 
unincorporated  improvement  commissioners  and 
the  trustees  of  a  tui-npike  road  respectively, 
sued  under  their  respective  Acts  in  the  name 
of  their  clerk,  were  held  liable  in  tort.  I 
acoordingly  dismiss  the  society's  summons  with 
costs.  I  have  now  to  consider  the  question 
whether  an  injunction  should  be  granted  against 
the  society  in  addition  to  that  granted  last  week 
against  Mi*.  Bell  and  Mr.  Holmes,  and  I  am  of 
opinion  that  it  should.  The  objects  of  the 
society  comprise  the  settlement  of  disputes 
between  masters  and  men  by  arbitration,  or, 
failing  that,  by  other  lawful  means — and,  of 
course,  a  strike  is  perfectly  lawful;  the  general 
management  of  the  society  is  vested  in  an  execu- 
tive committee  with  power  to  represent  the 
members  in  disputes  about  hours  and  wages;  a 
protection  fund  is  set  apart  oat  of  the  funds  of 
the  society  for  the  more  effectual  protection  of 
the  labour  and  rights  of  members  and  for  the 
better  carrying  on  of  any  movement  having  that 
end  in  view,  and  in  pursumoe  of  its  objects  and 
powers.  The  society,  by  their  letter  of  the 
20th  Aug.,  signed  by  the  defendiint  Bell, 
informed  the  plaintiffs  that  they  had  decided  to 
support  the  men  in  their  action,  and  had  in- 
structed Bell  to  take  charge  of  the  movement 
with  a  view  to  bringing  it  to  a  conclnsion,  and 
that  all  further  negotiations  were  to  be  dealt 
with  through  him.  The  defendant  Bell  was  the 
general  secretary,  and  the  defendant  Holmes 
was  the  local  organising  secretary  of  the  society. 
They,  as  agents  for  the  society  and  on  their  in- 
structions and  for  their  benefit,  put  themselves 
in  charge  of  the  strike,  and  on  the  evidence  that 
was  read  last  week  illegally  watched  and  beset 
men  to  prevent  them  from  working  for  the  com- 
pany, and  illegally  induced  men  to  break  their 
contracts.  I  have  already  held  that  the  society 
are  liable   for  the  acts  of  their   agents  to  the 


same  extent  as  they  would  be  if  they  were  a 
corporation,  and  it  is  abundantly  clear  that  a 
corporation  under  the  circumstances  of  this  case 
would  be  liable.  See,  for  example,  Ranger  v.  Cheat 
Western  Railway  (5  H.  L.  Oas.  72,  86),  where 
Lord  Oranworth  points  out  that,  although  a  cor- 
poration cannot  in  strictness  be  guilty  of  fraud, 
there  can  be  no  doubt  that  if  its  agents  act 
fraudulently  so  that,  if  they  had  been  acting  for 
private  employers,  the  persons  for  whom  (bey 
were  acting  would  have  been  affected  by  their 
fraud,  the  same  principle  must  prevail  when  (he 
principal  under  whom  tne  agent  lusts  is  a  corpora- 
tion. It  is  not  a  question  of  acting  ultra  vires 
as  in  Chapleo  v.  Bruntwick  Permanent  Building 
Society  (42  L.  T.  Rep.  741 ;  6  Q.  B.  Div.  696),  but  of 
improper  acts  in  carrying  out  one  of  the  lavrfnl 
purposes  of  the  society.  In  such  cases  the  prin- 
cipal, whether  an  individual  or  a  corporation,  or 
an  unincorporated  body  like  turnpike  trusts,  is 
answerable  for  every  such  wrong  of  the  servant 
or  agent  as  is  committed  in  (he  course  of  the 
service  and  for  the  master's  benefit,  though  no 
express  command  or  privity  of  the  master  be 
proved.  Granted  that  the  principal  has  not 
authorised  the  particular  act;  bnt  he  has  put 
the  agent  in  his  place  to  do  (ha(  class  of  ac(8, 
and  he  is  answerable  for  the  manner  in  which 
the  agent  has  conducted  himself  in  doing  (he 
business  with  which  the  principal  has  intrusted 
him :  (see  Barwick  v.  English  Joint  Stock  Bank 
(16  L.  T.  Rep.  461 ;  L.  Rep.  2  Ex.  259).  I  there- 
fore gran(  an  injunction  against  the  defendant 
society  in  the  same  terms  as  that  granted  last 
week  against  the  other  defendants. 

The  defendant  society  appealed. 

Nov.  12.—  Haldane,  Q.O.,  Robson,  Q.C.,  T.  BaU- 
man  Napier,  8.  T.  Evans,  and  Cleinent  Edwards 
for  the  appellante. — This  appeal  raises  a  most 
important  question  of  law  affecting  this  society. 
This  society  is  both  a  ti-ade  union  and  a  benefit 
society,  and,  if  the  society  can  be  sued  in  (bis  way, 
the  whole  of  its  funds  may  be  made  liable.  For 
the  purposes  of  this  appeal  it  mar  be  assumed 
that  there  were  unlawful  acts  on  the  part  of  the 
officials  of  the  society,  and  that  the  society  would 
be  responsible  for  those  aets.  The  question  in 
this  appeal  is  whether  a  trade  union  can  be  sued 
at  all  as  a  trade  union.  In  order  to  make  a  trade 
union  liable  to  be  sued  it  must  be  shown  either 
that  it  is  a  corporation  or  that  some  statute  has 
provided  that  it  can  be  sued.  Now  a  trade  union 
18  not  a  corporation,  and  there  is  no  statutory 
provision  that  it  can  be  sued.  Before  the  Trade 
Union  Act  1871  (34  &  35  Vict.  c.  31)  (rade  uniona 
were  illegal  societies  and  could  not  protect  or 
recover  their  property  in  any  court.  The  Act  of 
1871  was  passed  in  order  to  remedy  that  state  of 
things  and  to  make  lawful  the  purposes  of  a  trade 
union.  This  was  explained  by  Jessel,  M.R.  in 
Bigby  v.  C<mnol  (42  L.  T.  Rep.  139 ;  14  Ch.  DIt. 
482).  That  Act,  however,  did  not  in  any  way 
provide  that  trade  unions  should  be  corporations 
or  should  be  sued  as  corporations.  It  only  pro- 
vides that  a  ti-ade  union  may  appoint  trustees  in 
whom  its  property  may  be  vested  and  who  may 
sue  or  be  sued  in  respect  of  the  property  of  the 
society.  A  trade  union  is  defined  by  sect.  23  of 
the  Act  of  1871,  as  amended  by  sect.  16  of  (he 
Trade  Union  Act  1876  (39  &  40  Vict.  c.  22),  and 
this  society  is  a  trade  union  as  defined  by  those 
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Acts.  Sect.  4  of  the  Act  of  1871  provides  that 
the  Friendly  Societies  Acts,  the  Industrial  and 
Provident  Societies  Acts,  and  the  Companies  Acts 
shall  not  apply  to  any  trade  union.  The  societies 
which  are  re^stered  under  those  Acts  are 
expressly  made  corporate  bodies  and  are  enabled 
to  sue  or  be  sued  in  their  registered  names.  In 
the  Act  of  1871  it  is  provided,  by  sect.  6,  that  a 
trade  union  may  be  registered,  bat  there  is  no 
provision  whatever  that  it  shall  become  a  corpo- 
rate body  or  shall  sue  or  be  sued  in  its  registered 
name.  When  the  Legislature  intends  to  make  a 
society  a  body  corporate  it  does  so  in  clear  and 
express  language ;  and  when  it  is  intended  that 
such  a  society  may  sue  or  be  sued  in  the  name  of 
an  oflScer,  it  is  expressly  so  provided  : 

Roberta  r.  Page,  35  L.  T.  Kep.  325 ;  1  Q.  B.  Div. 
476. 

At  common  law  any  combination  of  individu  ils, 
unless  incorporated,  has  no  legal  existence  at  all, 
and  cannot  sue  or  be  sued  as  a  body  unless  some 
statute  expressly  so  provides : 

Withnell  v.  Oartham,  6  T.  B.  388  ;  3  B.  B.  218. 

In  some  of  the  cases  referred  to  by  Farwell,  J.,  it 
was  either  assumed  that  the  trade  union  could  not 
be  sued  or  the  point  was  not  raised  at  all : 

Ttmperton  v.  Rusaell,  68  L.  T.  Bep.  344,  425 ;  09 
L.  T.  Bep.  78 ;  (1893)  1  Q.  B.  435,  715  j 

Trollope  v.  London  Building  Trades  Federation,  72 
L.  T.  Bep.  342  ; 

Lyons  and  Sons  v.  IfiUttnii,  79  L.  T.  Bep.  709 ; 
(1899)  1  Ch.  255. 

The  opinion  o(  Blackburn,  J.,  given  in  Mersey 
Docks  Tru»tee$  v.  Gibba  (L.  Bep.  1  H.  L.  93),  which 
was  relied  on  by  Farwell,  J.,  has  no  bearing  what- 
ever upon  the  present  point  whether  a  trade  union 
is  a  le^l  enti^  which  can  be  sued.  Two  other 
cases  cited  by  Farwell,  J.  do  not  in  any  way  support 
his  decision,  bat  are  rather  in  favour  of  the  appel- 
lants : 

Bwk  V.  WMiami,  3  U.  &  N.  3U8 ; 

Whitehmue  v.  FelUnoen,  4  L.  T.  Bep.  177;  10 
C.  B.  N.  S.  765. 

They  referred  also  to 

Wolfe  V.  Matthews,  47  L.  T.  Bep.  158 ;  21  Ch.  Div. 

104; 
BeAtnos;  Carrier  v.  Prtc«,  65  L.  T.  Bep.  69  ;  (1891) 

3  Ch.  159 ; 
Biver  Tone  Coneervators  v.  Ash,  10  B.  &  C.  349 ; 

34  B.  B.  441. 

Sir  E.  Cflarke,  Q.C.,  B.  Frande  WiUiame,  Q.C., 
and  Holman  Gregory  for  the  respondents. — The 
decision  of  Farwell,  J.  was  correct. — A  trade  union 
can  be  sued  as  a  society.  A  trade  union  is  now 
a  creature  of  statute,  and  the  provisions  of  the 
statute  must  be  considered  in  order  to  decide  this 
question.  The  statutes  mentioned  in  sect.  5  of 
the  Act  of  1871  were  statutes  under  which  trade 
anions  might  have  been  registered  before;  but 
the  Act  of  1871  was  passed  in  order  to  give  to 
trade  unions  their  proper  place.  What  is  the 
effect  of  those  provisions  P  A  trade  union  may 
purchase  and  own  land,  although  it  must  be  held 
in  the  names  of  trustees  ;  the  property  of  a  ti-ade 
onion  is  held  by  trustees,  who  may  sue  or  be  sued 
as  officers  of  the  union,  and  may  be  served  by 
leaving  documents  at  the  registered  office;  the 
union  may  indict  persons  misappropriating  their 
property;  it  must  have  a  registered  office;  it  is 
liable  to  penalties.    Sect.  6  of  the  Act  of  1876 


provides  that  "  trade  unions  carrying  or  intending 
to  carry  on  business  in  more  than  one  country 
shall  be  registered  in  the  country  in  which  their 
registered  office  is  situate."  Is  it  not  i-easonable 
to  infer,  by  implication,  that  the  Legislature 
intended  to  make  these  trade  unions  corporate 
bodies,  with  the  ordinary  powers  and  liabilities 
incident  to  corporate  bodies  P 

Haldane,  Q.C.  in  reply. — The  statute  has  in  no 
way  taken  away  the  liability  of  the  individual 
members,  which  still  remains  as  it  was;  the 
members  of  the  society  are  liable  for  any  aote 
which  they  have  authorised.  The  society  as  such 
is  not  liable,  because  it  is  not  a  legal  entity,  being 
neither  an  individual  nor  a  corporation.  If  any 
intermediate  legal  entity,  not  being  a  corporation, 
were  created  by  the  Legislature,  it  would  be 
created  by  clear  and  express  language.  The 
Legislature,  when  it  intends  to  create  bodies  cor- 
porate, does  so  in  clear  and  express  terms.  When 
a  statute  does  not  create  corporations,  it  provides 
for  trustees  to  hold  property  and  protect  it,  as  in 

'^'«'^-  .  Cur.adv.vult. 

Nov.  21. — The  judgment  of  the  court  was  read 
by 

Smith,  M.R. — This   is  an  action  brought  by 
the  Taff  Vale  Bailway  Company  against  a  trade 
union  in  its  registered  name  of  "The  Amalga- 
mated Society  of  Railway  Servante,"  and  against 
Biohard  Bell  and  James  Holmes,  officers  of  the 
union,  for  unlawful  picketing,  and  it  claims  an 
injunction  and  other  relief,  which  would  include  a 
claim  for  damages.  No  question  upon  this  appeal 
arises  as  to  the  competency  of  the  action  against 
Bell  and  Holmes ;  the  point  made  is  that  this 
action  is  not  maintainable  against  the  defendante, 
who  constitute  a  trade  union,  consisting  of  a  gi-eat 
number  of  persons,  in  the  name  of  "  The  Amalga- 
mated Society  of  Bailway  Servante."    The  point 
is  important,  for  if  a  trade  union  can  be  sued  in 
the  manner  proposed  in  this  case  the  funds  of  the 
union  will  be  liable  to  be  taken  in  execution  under 
a  judgment  obtained  against  the  union  in  the 
society's  name.    Whether  this  ought  to  be  so  or 
not  is  one  thing  into  which  we  have  not  to  inquire ; 
whether  it  is  so,  that  is,  whether  the  union  can  be 
sned  in  the  manner  proposed,  is  another  matter, 
and  this  we  have  to  decide.    Farwell,  J.  has  held 
that  this  action  is  mainteinable  against  the  union 
in  the  society's  name,  and  against  this  judgment 
it  is  that  the  members  of  the  trade  union  appeal. 
The  learned  judge  in  the  early  part  of  his  judg- 
ment says  that  which  is  undoubtedly  the  truth — 
namely,  that  a  "  trade  union  is  neither  a  corpoi-a- 
tion  nor  an  individual  nor  a  partnership  between 
a  number  of  individuals,"  and  in  this  we  entirely 
agree.     There  can,  in  our  judgment,  be  no  doubt 
that  at  common  law  the  defendante  could  not  be 
sued  in  the  name  in  which  they  are  sued  in  this 
action  any  more  than  a  tradesman  could  sue  a 
defendant  in  the  name  of  a  West-end  club  for 
goods   supplied  by  him   to  that  club,    for  the 
simple  reason  that  the  name  of  a  club  is  not  the 
name  of  a  corporation  nor  of  an  individual  nor  of 
a  partnership,  which  apart  from  statute  are  the 
only  entities  known  to  the  law  as  being  capable 
of  being  sued.  In  order,  therefore,  that  this  action 
can  be  maintained  against  the  defendante  in  the 
name  of  "  The  Amalgamated  Society  of  Bailway 
Servante  "  there  must  be  some  statute  enabling 
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tliiB  to  be  done  either  by  creating  the  eociety  a  cor- 
poration, or  enacting  that  it  may  be  sned  in  its 
registered  name ;  and  this,  as  the  learned  judge 
states,  and  in  this  we  also  agree,  depends  upon 
the  tme  oonstrnction  of  the  Trade  Union  Acts — 
i.e.,  of  the  Act  of  1871  (34  &  35  Vict.  c.  31)  and 
the  Act  of  1876  (39  &  40  Vict.  c.  22).    Now,  in 
considering  these  Acts,  it  is  in  the  first  place  to 
be  pointed  oat  that  there  is  no  section  empower- 
ing a  trade  union  to  sue  or  to  be  sued  in  its 
registered  name,  nor  is  thei-e  any  provision  as  to 
constituting  the  society  a  corporation  so  that  it 
might  be  sued  as  such.    This  is  the  more  remark- 
able if,  as  the  learned  judge  holds,  it  was  the 
intention  of  the  Legislature  that  a  trade  union 
was  to  be  sued  in  its  registered  name,  seeing  that 
when  it  was  desired  that  a  society  should  sue  or 
be  sued  in  its  registered  name  the  Legislature 
knew  well  how  in  plain  terms  to  bring  about  such 
a  result.    For  instance,  in  the  Companies  Act 
1862  (25  &  26  Vict.  c.  89),  by  sect.  6  it  is  enacted 
that  seven  or  more  persons  may  be  i-egistered, 
aud  the  section  goes  on  to  enact  that  after  regis- 
tration they  shall  form  an  incorporated  company, 
with  or  without  limited  liability.     The  first  part 
of  the  section  is  re-enacted  in  sect.  6  of  the  Trade 
Union  Act  of  1871,  but  the  last  part  about  incor- 
poration is  pointedly  omitted.      Again,  in  the 
Building  Society  Act  1874  (37  &  38  Vict.  c.  42) 
sect.  9  will  be  found  as  follows :  "  Every  societv 
now   subsisting   or  hereafter   established    shall, 
upon  receiving  a  certificate  of  incorporation  under 
this  Act,  become  a  body  corporate  by  its  registered 
name,  having  perpetual  succession  until  termi- 
nated or  dissolved  in  manner  herein  provided." 
Again,  in  the  Industrial  and  Provident  Societies 
Act  1893  (56  &  57  Vict.  c.  39)  by  sect.  21  it  is  enacted : 
"  The  registration  of  a  society  shall  render  it  a 
body  corporate  by  the  name  described  in  the 
acknowledgment  of  registry,  by  which  it  may 
sue  and  be  sued,  with  perpetual  succession  and  a 
common  seal,  and  with  limited  liability ,-  and  shall 
vest   in  the   society  all   property  for  the  time 
being  vested   in    any  person  in    toust  for  the 
society ;  and  all  legal  proceedings  pending  by  or 
against  the  trustees  of  anv  such  society  may  be 
prosecuted  by  or  against  the  society  in  its  regis- 
tered name  without  abatement."    It  is  true  mat 
the  Amalgamated  Society  of  Railway  Servants 
is  the  registered  name  of  the  trade  union  sued, 
but  how  does  this  fact  of  itself,   without  more, 
render  the  society  an  entity  capable  of  being 
sued  in  that  name  F  The  mere  registration  has  no 
such  effect.    Farwell,  J.  does  not  suggest  in  his 
judgment  that  in  the  Trade  Union  Acts  he  can 
find  any  sections  in  terms  authorising  an  action 
against  a  trade  union  in  its  registered  name,  or 
that  by  the  Acts  trade  onions  are  incorporated. 
But  the  learned  judge  says  the  Legislature  has 
legalised  it — i.e.,  the  trade  union — and  it  must  be 
dealt  with  by  the  conrts  according  to  the  inten- 
tion of  the  Legislature.    The  learned  jud^  says : 
"  Although  a  corporation  and  an   individnal  or 
individu£us  may  be  the  only  entities  known  to  the 
common  law  who  can  sue  or  be  sued,  it  is  com- 
petent to  the  Legislature  to  give  to  an  associa- 
tion of  individuals,  which  is  neither  a  corporation 
nor  a   partnership  nor  an  individual,  a  capacity 
for  owning  property  and  acting  by  agents ;  and 
such  capacity,  in  the  absence  of  expi-ess  enactment 
to  the  contrary,  involves  the  necessary  correlative 
of  liability  to  the  extent  of  such  property  for  the 


acts  and    defaqjts   of  snch  agents" — in    other 
words,  the  liability  of  being  ania  in  its  registered 
name.     It  is  with  regard  to  this  last  paragraph, 
which  is  the  basis  of  the  judgment,  that,  with  all 
submission,    we  cannot  agree.      When  once  one 
gets  an  entitv  not  known  to  the  law,  and  therefore 
incapable  of  being  sued,  in  our  judgment  to  enable 
such  an  entity  to  be  sued  an  enactment  must  be 
fonnd  either  express  or  implied  enabling  this  to 
be  done,  and  it  is  incorrect  to  say  that  such  an 
entity  can   be  sued  unless    there  be  fonnd    an 
express  enactment  to    the  contrary.    Where  in 
the  Trade  Union  Acts  is  to  be  fonnd  an^  enact- 
ment, express  or  implied,  that  a  trade  union  is  to 
bo  sued  in  its  registered  name  f    Express  there  la 
none,  and  it  is  clear  that  a  trade   uni(in  is  not 
made  a  corporation,  as  the  Acts  I  have  above 
referred  to  show  is  constantly  the  case  with  other 
societies.      That  the  Legislature  has  omitted  to 
enact  this  in  the  Trade  Union  Acts  of  1871  and 
1876  is  clear ;  and  in  our  judgment  this  has  not 
been  omitted  by  error.     That  a  trade  union  is 
legalised  by  the  Act  of  1871  we  do  not  doubt,  nor 
does  the  learned  judge  ;  and  this  Act,  together 
with  the  Acta  of  1875  and  1876,  was  the  charter 
of  trade  unions,  as  I  pointed   out  in  Lyont  v. 
WUkins  (74  L.  T.  Ben.  ^ ;  (1896)  1  Ch.  811) ;  but 
it  is  not  enacted  in  tnis  charter  that  a  trade  union 
is  to  be  liable  to  be  sued  in  its  registered  name, 
as  conteoded  for  by  the  plaintiffs,  so  that  they 
may  take  the  funds  of  the  union  in  execution.  Sucn 
a  liability  is  not  to  be  found  in  the  Acts,  and  in  our 
judgment  the  intention  of  the  Legislature  which 
the  learned  judge  relies  on  is  only  to  be  found  in 
what  the  Legislature  has  enacted.      Moreover, 
by    sect.   9  of  the  Act  of  1871   it  is    expressly 
enacted  that  the  trustees  of  a  trade  union  regis- 
tered under  the  Act  or  any  other  officer  of  the 
union  who  may  be  authorised  to  do  so  by  the  rules 
may  bring  or  defend  any  action  in  any  court  of 
law  touching  the  property  of  the  trade  union — a 
most    remarkable   section    if,    as  is  argued   for 
the  plaintiffs  and  held  by  the  learned  judge,  the 
pui-view  of  the  Act  is  that  a  ti«de  union  can  be 
sned  in  its  registered  name.    If  this  were  so, 
what  is  the  good  of  tiaa  section  expressly  enabling 
the  trustees  or  other  officer  of  the  nnion  to  sue  or 
be  sued  in  respect  of  property  P    We  can  find 
nothing  in  the  Acts  wherefrom  the  inference  is  to 
be  drawn  that  the  Legislature  has  enacted  that  a 
trade  union  can  be  sned  in  its  registered  name ; 
but,  by  reason  of  the  language  of  the  Acts  and 
what  is  omitted  therefrom,  if  necessary,  we  should 
find  the  exact  contrary.    In  our  judgment,  for 
the  reasons  given  above,  a  trade  union  cannot  be 
sued,  as  is  now  attempted.     Sects.  15  and  16  only 
show  as  regards  penalties  that  the  funds  of  the 
union  may  be  got  at.    The  cases  which  are  relied 
on  by  the  learned  judge  do  not  affect  the  question 
which  now  arises  for  decision.    They  relate  to  the 
extent  of  liability  imposed  by  the  Legislatnre  on 
a  body  which  was  either  incorporated  {Mersey 
Dock  Trueteee  v.  CMbs,  L.  Rep.  1  H.  L.  93)  or 
empowered  to  be  sued  by  one  of  its  officers  {Buck 
V.     WiUiams,    3    H.    &  N.  308;     Whilehovte  v. 
FeOowet,  4  L.  T.  Rep.  177 ;  10  0.  B.  N.  S.  765). 
The  case  of  TemperUm  v.  Buesell  (68  L.  T.  fiep. 
344,  425  ;  (1893)  1  Q.  B.  435).  referred  to  during 
the  argument  in  this  court,  seems  to  have  been 
argued  and  decided  upon  the  assumption  that  an 
action  such  as  the  present  was  not  maintainable. 
As  there  is  no  statute  empowering  this  action  to 
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be  brought  against  the  union  in  its  rei;istered 
name,  it  is  not  maintainable  against  the  Amalga- 
mated Society  of  Rail^raj  Servants  eo  nomine, 
and  these  defendants  must,  therefore,  be  struck 
ont;  the  injunction  against  them  must  be  dis- 
solved ;  and  this  appeal,  as  regards  these  defen- 
dante.  must  be  allowed.  Appeal  aUoioed. 

Solicitors  for  the  appellants,  BiddeU,  Vaizey, 
and  Co.,  for  Meyriek,  Dwoiea,  and  Co.,  Cardiff. 

Solicitors  for  the  respondents,  WHliatMon,  HiU, 
and  Co.,  for  Ingledeto  and  Sana,  Oar^ff. 


HIGH    COURT    OF   JUSTICE. 

OHANOERT  DIVISION. 

Oct.  25,  26,  and  30. 

(Before  Fabwei,!.,  J.) 

Hunt  v.  Luck,  (a) 

Vendor  and  purehasei' — Inquiry  of  tenants  as  to 
whom  they  paid  their  rents  —  Constructive 
notice. 

H.  executed  a  conveyance  of  freehold  property  to 
one  O.,  an  aiictioneer,  tohich  purported  to  be 
■made  in  consideration  of  12,0002.  It  was  as- 
sumed {although  not  proved)  that  no  part  of  the 
purchase  money  w<m  in  fact  paid,  and  that  S. 
remained  the  true  oumer  of  the  property.  The 
tenants  of  the  property  continued  to  pay  their 
rents  to  W  ,  a  house  agent  who  collected  them  on 
behalf  of  H.  6.  obtained  ad/vances  to  himself 
on  the  security  of  the  property  and  executed  legal 
mortgages  of  it  to  the  defendants.  The  defen- 
dants had  no  express  notice  that  O.  was  trustee 
of  the  property  on  behalf  of  H.,  or  that  H.  was  in 
receipt  of  the  rents,  but  a  valuer,  who  surveyed 
the  property  on  their  behalf,  inquired  of  the 
tenants  as  to  whom  they  paid  their  rents,  and 
discovered  that  they  paid  them  to  W.  He  was 
not,  however,  told  on  whose  behalf  W.  received 
th»M.  H.  and  0.  had  since  died.  The  plaintiff, 
who  was  H.'s  toidow  and  tenant  for  life  under 
his  wUl,  brought  an  action  <igainat  the  defen- 
dants to  have  the  conveyance  delivered  up  to  be 
cancelled. 

Held,  that  it  is  not  the  duty  of  a  purchaser  or 
mortgagee  to  inquire  of  the  tenants  as  to  whom 
they  paid  their  rents.  The  fact  that  a  tenant  is 
in  occupation  is  only  notice  of  the  tenant's  rights 
and  not  of  the  person's  through  whom  he  claims ; 
but  actual  knowledge  that  the  rents  are  paid  to 
some  person  whose  receipt  is  inconsistent  unth  the 
title  of  the  vendor  is  notice  of  such  person's 
rights. 

Bamhart  v.  Oieenshielda  (9  Moore  P.  C.  18) 
followed. 

Mumford  v.  Stohwaaaer  (30  L.  T.  Bep.  859 ;  L. 
Bep.  18  Eq.  556)  not  followed. 

Knight  V.  Bowyer  (23  Beav.  609 ;  2  De  G.  &  J. 
421)  discussed  and  distinguished. 

Alfred  Hunt,  the  husband  of  the  plaintiff,  was, 
prior  to  the  date  of  the  indentures  next  men- 
tioned, seised  of  certain  freehold  houses  and  land 
at  Wimbledon,  in  the  county  of  Surrey,  and  was 
in  receipt  of  the  rents  and  profits  thereof. 

By  an  indenture  dated  the  31st  March  1896, 
and  made  between  Alfred  Hunt  of  the  one  part, 

(a)  Baponed  by  P.  S.  Oswald,  Saq.,  Bkrriater-M-I«ir. 


and  William  Mercer  Grilbert  of  the  other  part, 
certain  of  the  freehold  houses  were  conveyed  by 
way  of  gift  by  Alfred  Hunt  to  Gilbert. 

By  a  second  indenture  dated  the  10th  Oct.  1896, 
and  made  between  Alfred  Hunt  of  the  one  part, 
and  William  Mercer  Gilbert  of  the  other  part,  in 
consideration  of  the  sum  of  12,0002.  paid  by 
Gilbert  to  Hunt,  the  whole  of  the  freehold  house 
and  land,  which  were  the  subject  of  this  action, 
were  conveyed  to  Gilbert  in  fee  simple. 

The  deed  contained  an  acknowledgment  by 
Hunt  of  the  receipt  of  the  purchase  money. 

Gilbert  subsequently  by  deed  mortgaged  a  part 
of  the  freehold  houses  to  the  defendajits  Sayer 
and  Slater  to  secure  the  sum  of  37502.,  and  by 
another  deed  mortgaged  the  remaining  houses 
and  land  to  the  defendant  Hodgson  to  secure  the 
sum  of  22502. 

Alfred  Hunt  died  on  the  10th  June  1898, 
having  by  his  will  made  the  plaintiff  tenant  for 
life  of  the  property  in  question,  and  adminis- 
tration, with  the  will  annexed,  was  subsequently 
granted  to  the  plaintiff. 

WUliam  Mercer  Gilbert  died  on  the  6th  Sept. 
1898,  having  by  his  will  appointed  the  defendant 
Luck  sole  executrix,  and  made  her  residuary 
legatee  and  devisee. 

The  plaintifE  claimed  to  have  the  indentures  of 
the  3l8t  March  and  10th  Oct.  1896  delivered  up 
to  be  cancelled,  upon  the  ground  that  they  were 
not  the  deeds  of  Alfred  Hunt,  and  that  either  his 
signatures  to  such  deeds  were  forgeries,  or  that 
he  was  incapable  of  transacting  business  by 
reason  of  mental  infirmity,  and  that  he  did  not 
know  what  he  was  doing  when  he  executed  the 
deeds. 

It  was  further  alleged  by  the  plaintiff  (although 
not  proved]  that  no  part  of  the  purchase  money 
of  12,0002.  was  ever  paid  by  Gilbert.  It  was 
assumed,  however,  for  the  purpose  of  the  case 
that  Hunt  in  fact  remained  the  true  owner  of 
the  property. 

The  evidence  with  reference  to  the  mortgages 
was  that  the  defendants,  the  mortgagees,  employed 
Woodhams,  a  valuer,  to  value  the  property  for 
the  purpose  of  their  advances. 

The  rents  of  the  property,  which  consisted  of 
twenty-seven  houses,  twenty-five  occupied  by 
weekly  tenants,  and  tivo  by  tenants  from  year 
to  year,  were  then  being  received  by  Woodrow,  a 
well-known  estate  agent  and  valuer  at  Wimbledon, 
who  was  collecting  them  on  behalf  of  Hunt,  and 
continued  to  do  so  down  to  the  time  of  his  death. 

The  defendants'  solicitors'  clerk  stated  in  evi- 
dence that  he  believed  that  Woodhams  inquired 
of  the  tenants  as  to  whom  they  paid  their  rents, 
but  there  was  no  evidence  that  he  was  actually 
informed  that  they  paid  them  to  Woodrow,  or 
that  he  had  ever  seen  Woodrow. 

The  estate  of  Gilbert  was  insolvent,  and  the 
defendant  Luck  did  not  appear. 

Upjohn,  Q.O.  and  W.  F.  Webster  for  the  plain- 
tiff. — The  defendants  ought  to  have  inquired  of 
the  tenants  as  to  whom  they  paid  their  rents.  If 
they  had  so  inquired  they  would  have  discovered 
that  the  rents  were  being  received  on  behalf  of 
Hunt.  Their  agent,  Woodhams,  who  valued  the 
property,  ascertained  that  Woodrow  collected  the 
rents.  The  law  as  to  constructive  notice  is  laid 
down  in  Bamha/rt  v.  Oreenshields  (9  Moore  P.  0. 
18,  at  pp.  32  and  34)  and  Knight  v.  Bowyer  (23 
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Beav.  609,  at  p.  640 ;  2  De  G.  &  J.  421,  at  p.  449. 
If  we  fix  them  or  their  a^nt  with  notice  that 
Woodrow  received  the  rents  we  fix  them  with 
notice  aa  to  whom  he  received  them  for : 

Holmet  r.  PowM,  8  De  G.  M.  &  G.  572,  at  pp.  580 
and  581. 

[Fabwell,  J  — From  the  fact  of  occupation  you 
do  not  acquire  knowledge  of  mora  than  the 
tenant's  rights.  The  facts  here  do  not  go  higher 
than  that  the  mortgagees  or  their  agent  knew 
that  Woodrow  received  the  rents.]  They  also 
referred  to 

Caballero  v.  Henty,  30  L.  T.  Eep.  314 ;  9  Ch.  App. 

447; 
Sogden's  Vendors  and  Porobaseri,  14th  edit.,  p.  774. 

[Fabwell,  J  referred  to  White  v.  WaJcefield 
(7  Sim.  401)].  We  submit  that  notice  of  occupa- 
tion is  notice  not  only  of  the  occupier's  rights 
but  of  the  title  of  his  lessor  to  whom  he  pays  his 
rent.  [Fabwell,  J. — Can  you  give  me  any  autho- 
rity for  that  proposition  ?]  We  admit  that  there 
is  no  case  in  the  oooks  which  decides  this. 

Hughes,  Q.C.,  Bufus  Isaacs,  Q.C.,  and  G.  Church 
for  the  defendants,  the  mortgagees,  were  not 
called  upon. 

Fabwell,  J.  (after  reviewing  the  evidence,  and 
finding  that  the  signatures  to  the  deeds  were  the 
genuine  signatures  of  Hunt,  and  that  he  was 
capable  of  transacting  business,  continued) : — 
Then  comes  the  question  on  which  I  have  heard 
an  ingenious  argument  this  morning.  It  is  said : 
"True  it  is  that  on  the  10th  Oct.  1896  Hunt 
executed  this  conveyance  which  contains  in  the 
body  of  it  an  acknowledgment  of  the  receipt  of 
the  purchase  money,  but  the  mortgagees,  the 
defendants,  ate  affected  with  notice  of  the  fact 
that  Hunt  was  the  true  owner  at  the  time  the  mort- 
gagees negotiated  the  mortgage,  and  that  Gilbert, 
the  mortgagor,  was  not  interested  beneficially  at 
all."  This  doctrine  of  constructive  notice,  im- 
puting as  it  does  knowledge  which  the  person 
affected  does  not  actually  possess,  is  one  which 
the  courts  of  late  years  nave  been  unwilling  to 
extend.  I  am  not  referring  to  cases  where  a  man 
wilfully  shuts  his  eyes  so  as  to  avoid  notice,  but 
to  cases  like  the  present,  where  honest  men  are 
to  be  affected  by  knowledge  which  everyone 
admits  they  did  not  in  fact  possess.  So  far  as 
regards  the  merits  of  the  case,  even  assuming 
both  parties  to  the  action  to  be  equally  innocent, 
tiie  man  who  has  been  swindled  bv  too  great 
confidence  in  his  own  agent,  has  surely  less  claim 
to  the  assistance  of  a  court  of  equity  than  a 
purchaser  for  value  who  gets  the  legal  estate  and 
pays  his  money  without  notice.  Granted  that 
the  vendor  has  every  reason  to  believe  his  agent 
to  be  an  honest  man,  still,  if  he  is  mistaken  and 
trusts  a  rogue,  he,  rather  than  the  purchaser  for 
value  without  notice  who  is  misled  by  his  having 
so  trusted,  ought  to  bear  the  burden.  In  the 
present  case  it  is  attempted  to  fix  the  defendants 
with  notice  in  this  way — the  property  consisted 
of  twenty-seven  houses,  twenty-five  occupied  by 
weekly  tenants,  and  two  by  tenants  from  year  to 
year.  The  defendants  employed  Woodhams,  a 
valuer,  to  value  the  property  for  the  purpose  of 
their  advances.  The  rents  were  then  collected  by 
Woodrow,  an  estate  agent.  Woodhams  did  not 
see  Woodrow  at  all,  but  the  defendants'  solicitor's 
clerk   stated  that  he  believed  that  Woodhams 


inquired  of  the  tenants  as  to  whom  they  paid 
their  rents.  From  this  it  is  argued  that  the 
defendants  had  constructive  notice  of  Hunt's 
title.  It  is  not  suggested,  and  certainly  is  not 
proved,  that  the  tenants  knew  anything  of  Hunt 
If  they  were  asked  they  would  say  that  they  paid 
to  Woodrow,  who  was  a  well-known  house  agent 
and  rent  collector  at  Wimbledon.  The  plaintiff's 
contention  therefore  is  that  it  wan  the  duty  of  the 
mortgagees  to  direct  their  agent  first  to  inquire 
of  the  tenants  not  merely  whether  they  claimed 
any  and  what  interest  in  tneir  holdings,  but  also 
who  was  the  person  to  whom  their  rents  were  paid ; 
and,  secondly,  having  ascertained  to  whom  the 
rents  were  paid,  to  inquire  of  the  recipient  on 
whose  behalf  the  rents  were  received.  Now  in 
my  opinion  on  the  authorities  as  they  stand,  it  is 
not  the  duty  of  a  purchaser  to  inquire  of  the 
tenants  to  whom  they  pay  their  rents.  The  fact 
that  a  tenant  is  in  occupation  is  notioe  of 
his  own  rights,  but  is  not  notice  of  the 
rights  of  the  persons  through  whom  he  claims. 
I  take  the  law  as  stated  in  1853  by  Lord 
Kingsdown  (then  Mr.  Femberton  Leigh),  in 
Bamhart  v.  Oreenshields  (9  Moore  P.  0.  18,  at 
p.  32) :  "  With  respect  to  the  effect  of  possession 
merely,  we  take  the  law  to  be,  that  if  there  be  a 
tenant  in  possession  of  land,  a  purchaser  is  bound 
by  all  the  equities  which  the  tenant  could  enforce 
against  the  vendor,  and  that  the  equity  of  the 
tenant  extends  not  only  to  interests  connected 
with  his  tenancy,  as  in  Taylor  v,  Stibbert  (2  Ves. 
jun.  437),  but  also  to  interests  under  collateral 
agreements,  as  in  Daniels  v.  Davison  (16  Yes.  249) 
aod  Allen  v.  Anthony  (1  Mer.  282),  the  principle 
being  the  same  in  both  classes  of  cases — nam^y, 
that  the  possession  of  the  tenant  is  notice  that  be 
has  some  interest  in  the  land,  and  that  a  pur- 
chaser, having  notice  of  that  fact,  is  bound, 
Hooording  to  the  ordinary  rule,  either  to  inquire 
what  that  interest  is  or  to  give  effect  to  it,  whatso- 
ever it  may  be.  .  .  .  The  last  case  on  the  subject 
— Bailey  v.  Bichardson  (9  Hare,  734) — rests  on 
pracisely  the  same  principles ;  and,  although  in  the 
argument  at  the  Bar  it  was  suggested  that  the 
language  of  the  learned  judi;e  in  that  case,  goes 
further,  and  lays  down  that  it  is  the  duty  of  a 
purchaser  to  make  inquiries  of  a  tenant  in  posses- 
sion, not  only  for  the  purpose  of  protecting  himself 
against  any  interest  of  the  tenant,  but  for  the 
purpose  of  guarding  against  interests  of  other 
persons,  it  is  clear  from  the  context,  that  such  is 
not  the  meaning  of  the  words  used,  and  we  know 
from  the  learned  judge  himself,  that  he  had  no 
intention  of  laying  down  any  such  doctrine.  In 
all  the  cases  to  which  we  have  referred,  it  will  be 
observed,  that  the  possession  relied  on  was  the 
actual  occupation  of  the  land;  and  that  the 
equity  sought  to  be  enforced,  was  on  behalf  of  the 
party  so  in  possession.  There  is  no  authority  in 
these  cases  for  the  proposition,  that  notice  of  a 
tenancy  is  notice  of  the  title  of  the  lessor;  or 
that  a  purchaser  neglecting  to  inquire  into  the 
title  of  the  occupier  is  affected  by  any  other 
equities  than  those  which  such  occupier  may 
insist  on.  Whatever  authority  there  is  upon  the 
subject  is  the  other  way."  That  is  an  authori- 
tative and  correct  statement  of  the  law  as  it  was 
then,  and,  as  I  understand  it,  is  still.  Counsel 
for  the  plaintiff  did  not  contest  the  correctness  of 
the  propositions  which  I  have  just  read ;  but  they 
relied  on  Knight  v.  Bowyer  (2  De  O.  &  J.  421)  as 
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-extending  that  doctrine.  The  case  is  very 
lengthy  and  somewhat  inTolred;  but,  so  far  as 
in  necessary  for  the  present  purpose,  it  is 
sufficient  to  state  that  Henrietta  Lady  Bowyer, 
who  purchased  the  reversionary  interest  in  a 
mortgage  from  the  tenant  for  life  in  possession  of 
settled  estates  in  whom  that  interest  was  pre- 
viously vested,  had  actual  knowledge  of  the  taat 
that  a  receiver  appointed  under  a  deed  was  in 
receipt  of  the  rents  for  certain  annuitants.  The 
whole  gist  of  the  case,  in  my  view,  rests  on 
the  proposition  that  the  receiver  was,  to  the 
knowledge  of  the  purchaser,  receiving  for  the  an- 
nuitants. I  take  the  proposition  from  Turner, 
L.J.,  who  says,  at  p.  449,  "  Now,  that  Lady  Boivyer 
knew  that  Bridger  was  in  the  receipt  of  the  rents 
of  the  estate,  and  in  receipt  of  them  on  behalf  of 
aanuitants,  seems  to  be  clear  upon  the  evi- 
dence." That  seems  to  me  to  be  the  point  on 
which  the  case  turned.  Beading  for  "  the  an- 
naitants  "  in  the  present  case  the  name  "  Hunt," 
it  would  then  be  a  case  on  all  fours  with  Knight 
V.  Bowyer.  If  here  the  mortgagees  had  known 
that  Woodrow  was  in  receipt  of  the  rents,  and  in 
receipt  of  them  on  behalf  of  Hunt,  there  would 
have  been  then  a  different  case  to  consider  alto- 
gether. The  meaning  of  Turner,  L.J.  is  rendered 
even  plainer  by  a  passage  a  few  lines  lower  down 
on  the  same  page  (viz.,  p.  449) :  "  The,  cases  fully 
establish  that  purchaisers  are  bonnd  to  make 
inquiries  of  occupying  tenants  as  to  their  rights, 
and  are  affected  by  notice  of  those  rights  if  they 
fail  to  make  such  inquiries;  and  I  do  not  see 
upon  what  principle  it  can  be  held  that  inquiry 
must  be  made  of  an  occupying  tenant,  but  that  u 
a  stranger  be  found  in  the  enjoyment  of  the 
estate  no  inquiry  need  be  made  of  Itim.  To  hold 
that  such  inquiry  must  be  made  is  not,  as  I  think, 
any  extension  of  the  doctrine  of  constructive 
notice,  which  certainly  I  am  by  no  means  inclined 
to  extend."  It  is  clear,  therefore,  that  Turner,  L.J. 
did  not  himself  intend  in  any  way  to  make  any 
addition  to  the  doctrine  as  already  laid  down  in 
Bamhart  v.  Oreen$hield»  (ubi  sup.)  and  by  himself 
in  Bailey  v.  Richardson  (9  Hare,  734)  therein 
referred  to,  but  was  expressly  pointing  out  that 
it  waa  no  extension  uf  such  doctrine  to  apply  it  to 
the  annuitants  who  were  known  by  the  purchaser 
to  be  in  enjoyntent  of  the  rents.  The  rule  estab- 
lished by  these  cases  may  be  stated  thus :  (1)  A 
tenant's  occupation  is  notice  of  all  that  tenant's 
rights  but  not  of  his  lessor's  title  or  rights,  and 
(°2)  actual  knowledge  that  the  rents  are  paid  by 
the  tenants  to  some  person  whose  receipt  is  incon- 
sistent with  the  title  of  the  vendor,  is  notice  of  such 
person's  rights.  In  the  present  case  I  am  by  no 
means  satisfied  that  Woodhams  ever  inquired  at 
all  of  the  tenants  as  to  whom  they  paid  their 
rents ;  but  assuming  that  he  did,  and  that  he  was 
informed  that  the  rents  were  paid  to  Woodrow,  a 
well-known  local  estate  agent,  that,  in  my  opinion, 
affects  him  with  no  notice  at  all.  Many  landlords 
have  agents,  and  there  is  nothing  inconsistent 
with  the  title  shown  to  the  mort^gees  by  the 
abstract  in  the  fact  that  the  rents  of  the  property 
were  collected  by  a  house  agent.  If  it  could  have 
been  proved  that  the  mor%agees  were  told  that 
Woodrow  collected  the  rente,  as  Hunt's  agent,  the 
case  would  have  been  within  the  rule  laid  down 
by  Knight  v.  Bowyer  (ubi  sup.) ;  but  the  mere 
fact  that  rents  are  luiown  to  be  paid  to  a  house  or 
estate  a^nt  puts  the  purchaser  on  no  inquiry 


and  fixes  him  with  no  notice.  Even  if  any  such 
extension  of  the  doctrine  could  ever  be  applied, 
it  certainly  could  not  be  applied  to  a  case  like  the 
present,  where  the  defendants  rely  on  Hunt's 
signature  and  receipt,  and  the  plaintiff  is  at- 
tempting to  fix  them  with  constructive  notice  of 
facts  which  would  make  it  their  duty  to  dis- 
trust and  disbelieve  such  signature.  If  authority 
be  necessary  to  show  that  the  doctrine  of  con- 
structive notice  is  not  to  be  carried  to  that  length, 
I  think  it  is  to  be  found  in  White  v.  Wakefield 
(7  Sim.  401),  to  which  I  have  already  referred 
during  the  course  of  the  argument.  The  head- 
note  is :  "  Where  a  vendor  signs  a  receipt  for  the 
whole  purchase  money,  but  suffers  the  purchaser 
to  retam  part  of  it,  and  remains  in  possession  uf 
the  estate  as  tenant  to  the  purchaser,  his  pos- 
session is  no  notice  to  a  subsequent  purchaser  or 
incumbrancer  of  his  lien  on  the  estate  for  the 
sum  retained."  Assuming  that  in  the  present 
case  I  found  that  the  deed  was  the  deed  of  Hunt, 
and  was  binding  on  him,  but  that  the  purchase 
money  had  not  been  in  fact  paid,  the  plaintiff's 
right  would  be  tliat  of  the  plaintiff  in  White  v. 
Wakefield  (ubi  sup.) — ^viz.,  the  right  of  an  unpaid 
vendor  to  a  lien  for  his  purchase  money.  Shad- 
well,  y.C  disposed  of  that  claim  in  that  case  by 
words  which  appear  to  me  to  be  applicable  to  the 
present.  At  p.  417  he  says:  "Suppose,  however, 
that  it  were  otherwise,  and  that  there  had  been  a 
lien ;  then  the  question  would  be  whether,  if  there 
were  no  actual  notice  to  the  annuitants,  they 
would  be  bound  by  the  lien,  because  their 
attorney  had  notice  that  the  plaintiff  was  in 
possession  of  the  estate.  The  only  fact,  of 
which  they  could  have  had  notice,  was  that  the 
money  was  not  paid.  But  as  White  had  declared 
by  the  conveyance,  in  the  most  solemn  manner, 
that  he  had  received  all  the  money,  no  man  could 
be  expected  to  inquire  whether  the  purchase 
money  had  been  paid :  and  therefore,  if  there 
had  been  any  lien,  the  case  must  have  totally 
failed  as  against  the  annuitants."  Constructive 
notice  is  the  knowledge  which  the  courts  imputo  to 
a  person  upon  a  presumption  so  strong  of  the 
existence  of  the  knowledge  that  it  cannot  be 
allowed  to  be  rebutted,  either  from  his  knowing 
something  which  ought  to  have  put  him  to  further 
inquiry,  or  from  his  wilfully  abstaining  from 
inquiry  to  avoid  notice.  How  can  I  hold  here 
that  the  mortgagees  wilfully  neglected  to  make 
some  inquiry  which  is  usual  in  cases  of  mortgages 
or  sales  of  real  estate  in  order  to  avoid  acquir- 
ing some  knowledge  which  they  would  thereby 
have  obtained  ?  (&iiley  v.  Barnes,  69  L.  T.  Eep. 
542 ;  (1894)  1  Oh.  25).  When  the  plaintiff's  counsel 
admitted  that  so  far  as  they  knew  there  was  uo 
authority  covering  the  present  case,  how  can  I 
hold  that  the  mortgagees  had  actual  knowledge 
of  some  defect,  inquiry  into  wliich  would  disclose 
others.  The  action,  therefore,  fails  as  against 
the  mortgagees,  and  as  against  them  I  dismiss  it 
with  costs. 

Since  delivering  my  judgment  my  attention 
has  been  called  to  Sir  Geoi'ge  Jessel's  statement 
of  the  law  in  Mumford  v.  Stohvoasser  (30  L.  T. 
Bep.  859  ;  L.  Bep.  18  Eq.  556),  where  he  says  at 

E.  562  of  the  latter  report:  "At  that  time  the 
onse  was  vmdoubtedly  in  the  possession  of  the 
tenant  of  the  plaintiffs,  and  therefore  he"  (the 
defendant)  "  had  oonstouctive  notice  of  this 
tenancy,  and  consequently  notice  of  the  plaintiff's 
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title."  The  laat  sentence  is  directly  contrary  to 
the  statement  of  the  law  by  the  Frivy  Council 
above  set  out.  It  does  not  purport  to  be  a 
decision  of  a  new  point,  but  is  the  recollection  of 
Sir  Greoi;ge  Jessel  of  the  law  as  it  bad  always 
stood.  Neither  the  case  in  the  Privy  Council  nor 
any  other  authority  on  the  point  appears  to  have 
been  cited,  and  it  is  clear  that  the  law  was  not 
as  stated  by  Sir  Greorge  Jessel  unless  he  intended 
to  alter  it  by  his  decision.  With  all  respect 
for  that  learned  judge,  I  am  driven  to  the  con- 
clusion that  his  memory  had  failed  him  for  the 
time  in  this  respect.  The  Privy  Council  had 
stated  the  law  in  the  year  1853,  and  no  case  had 
occurred  to  alter  it  in  the  meantime,  and  I  can- 
not accept  the  last  part  of  the  above  statement 
as  correct.  Further,  the  proposition  appears  to 
me  to  be  nnreasonable.  The  purchaser  is  fixed 
with  notice  of  the  tenant's  rights,  because  he  can 
inquire  of  the  tenant  and  can  practically  compel 
an  answer ;  for  a  tenant  who  was  told  that  the 
purchaser  proposed  to  buy  on  the  footing  that 
the  tenant  s  interest  was  to  the  effect  appearing 
in  bis  lease,  and  who  refused  to  answer,  would 
find  it  difficult  to  establish  any  greater  right 
against  such  purchaser.  But  the  teiiant  runs  no 
risk  by  refusing  to  answer  an  inquiry  to  whom 
he  pays  his  rent,  and  it  is  surely  nnreasonable  to 
apply  the  doctrine  that  a  man  has  constructive 
ot  a  fact  which  he  could  have  discovered  by 
inquiry,  to  a  fact  which  he  could  not  so  discover. 
If  a  vendor  or  mortgagor  ofEers  property  stated 
to  be  subject  to  tenancies  there  is  nothing  in  the 
fact  that  tenants  are  in  possession  to  give  rise  to 
any  suspicion.  It  might  well  be  otherwise  if  the 
mortgagor  or  vendor  stated  that  there  was  no 
tenant  and  a  tenant  was  in  fact  found  in  posses- 
sion, but  this  would  depend  on  the  circumstances 
of  the  case,  and  on  the  suspicion  that  might 
or  might  not  be  fairly  deemed  to  be  aroused 
thereby. 

Solicitor  for  the'  plaintiff,  Henry  H.  Faruhawe. 

Solicitors  for  the  defendants,  the  mortgagees, 
Ledie  and  Hardy,  for  Sayer  and  Colt,  Hastings. 


QUEEN'S  BENCH  DIVISION. 

Aug.  4  and  Nov.  17. 
(Before  Kknnbdt,  J.) 
CooTB  V.  Ford  and  othbes.  (o) 

Copyhold — Waste  of  manor — Custom  to  hill 
rabbits — Bight  of  copyholders — Reasonableness 
— Lease  hy  lord  for  training  horses — Liability 
for  damage  to  commoner's  rights. 

A  custom  or  customary  bye-law,  whereby  the  com,- 
moners  of  a  manor  might  take  or  destroy  rabbits 
or  game  on  the  waste,  is  not  necessarily  void  for 
unreasonableness. 

Semble,  tliat  a  custom  for  any  person,  not  merely 
any  copyholder,  to  kill  rabbits  on  a  manor  with- 
out molestation  would  be  on  the  face  of  it  unrea- 
sonable. 

The  lord  o}  the  manor  by  deed  leased  the  right  to 
train  and  gallop  horses  on  the  waste  of  the 
manor. 

Held,  that  the  lord  would  not  be  liable  fm-  dam,age 
done  to  the  rights  of  common  of  pasturage  of  the 
copyholders  by  the  lessee,  unless  it  was  proved 

(a)  BAport«d  by  W.  ds  B.  Hisbkbt,  Esq..  RuTister-at-L>w. 


that  the  lessee  caused  the  damage  as  the  lord's 
agent  or  urith  hit  licence. 
Semble,  a  licence  to  train  and  gallop  horses  does 
Twt   of  necessity  involve  injury  to  the  right  of 
pasturage. 
FuBTHBK   consideration  of  a  case  tried  before 
Kennedy,  J.  at  the  Salisbury  Assizes. 

This  was  an  action  brought  by  the  plaintiff,  the 
lord  of  the  manor,  to  restrain  the  defendants 
from  entering  part  of  the  waste  of  the  manor, 
called  Martin  Down,  in  pursuit  of  game  and 
rabbits. 

By  their  defence  the  defendants  pleaded  a  right 
by  custom,  and  two  of  them  as  copyholckrs 
counter-claimed  for  an  injunction  to  restrain  the 
plaintiff,  his  servants  or  agents,  from  interfering 
with  their  rights  of  common  of  pasturage  and 
common  of  estovers. 

AJl  the  material  facts  will  be  found  in  his  Lord- 
ship's judgment. 
Foote,  Q.G.  and  Badeliffe  for  the  plaintiff. 
Duke,  Q.C.  and  Pease  for  the  defendants. 
Nov.  17. — Kennedt,  J.  read  the  following 
written  judgment: — The  first  of  the  two  main 
questions  in  this  case  is  as  to  the  existence  of  a 
right,  alleged  by  the  defendants,  in  the  copy- 
holders nt  the  manor  of  Martin,  in  Wiltshire,  by 
themselves  and  their  tenants  to  kill  rabbits  on 
Martin  Down,  which  is  part  of  the  waste  of  the 
manor  of  Martin.  The  right  argued  for  is  a  right 
by  the  custom  of  the  manor.  The  evidence  relied" 
upon  in  support  of  it  consists  of  (1)  entries  in  the 
Copy  Court  Bolls  relating  to  recorded  proceed- 
ings of  the  court  leet,  together  with  the  court 
baron  or  customary  court  of  the  manors  of  Damer- 
ham,  Martin,  and  Tidpitt ;  (2)  acts  said  to  be  done 
under  and  in  exercise  of  the  alleged  custom  since 
Oct.  1754.  In  my  judgment,  the  alleged  custom 
has  not  been  estabUsned.  I  think  that,  as  a 
matter  of  law,  such  a  custom  would  not  neces- 
sarily be  void  for  unreasonableness.  Evety  lord 
of  a  manor  has  by  virtue  of  his  ownership  of  the 
soil  the  right  to  sport  and  shoot  over  the  wastes 
of  the  manor  and  kill  game  there,  subject  to  the 
provisions  of  the  Game  Laws  (Elton  on  Copy- 
holds, 2nd  edit.,  p.  238),  and  the  commoner  may 
not  destroy  the  rabbits  or  rabbit  burrows  on  the 
waste,  although  the  lord  by  his  maintenance  of 
them  surcharge  the  common  .-  [Cooper  v.  Afarshall, 

1  Burr.  259).  But  I  see  no  reason  why,  as  a 
matter  of  law,  there  might  not  be  a  good  and 
valid  custom  or  customary  bye-law  whereby  the 
commoners  might  take  or  destroy  the  rabbits  or 
other  game.  It  appears  from  the  report  of  the 
case  of  The  Duke  of  Portland  v.  Hill  (L.  Rep. 

2  Eq.  765)  that,  according  to  the  customary  of  the 
manor  of  Bolsover,  which  was  proved  in  that 
case,  the  tenants  and  soke  men  were  privileged  to 
hunt,  to  take  foxes,  hares,  and  birds,  and  fish  in 
all  places  (except  in  the  park  and  mill  pools) 
propriis  usie.  The  question  here,  therefore,  is  a 
question  of  evidence.  That  which  is  relied  on  hj 
the  defendants  consists,  as  I  have  said,  of  (I) 
certain  enti-ies  of  presentments  in  Copy  Court 
Bolls ;  (2)  alleged  acts  of  exercise  of  the  right 
under  the  custom  over  a  long  period  of  time. 
According  to  a  paper  handed  to  me  by  counsel  at 
the  trial  there  are  in  existence — but  not  as  a  con- 
tinuous series — entries  in  court  rolls  of  the  holding 
of  the  customary  court  of  the  manors  of  Damer- 
ham,  Martin,  and  Tidpitt,   dating  back   beyond 
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1684.  There  are  no  presentmeuts  in  those  rolls 
for  any  year  prior  to  1737,  except  1685,  and  in 
that  there  is  no  presentment  as  to  the  killuig  of 
i-abbits.  There  are  Copy  Court  Rolls  for  1746, 
and  from  1748  to  1753,  and  from  1753  onwards  to 
1899.  The  first  presentments  appear  in  the  Copy 
Court  BoUs  for  1754,  and  there  appears  for  the 
first  time  any  reference  to  the  subject  of  this 
alleged  custom.  The  first  four  entiles  are  strictiy 
presentments  of  customs,  as — e.g.,  the  first :  "  We 
present  our  custom  is  to  have  hedge  boote,  house 
boote,  fire  boote,  plough  boote,  and  cart  boote 
without  leave  of  the  lord  and  timber  to  repair 
with  leave  of  the  lord."  From  the  fourth  to  the 
twenty-third  the  entries  are,  as  I  read  them,  not 
presentments  of  custom,  but  inform  and  in  inten- 
tion  orders  enjoining  or  forbiddins  certain  acts, 
generally  under  a  pain  of  a  fine  to  be  levied  upon 
the  transgressor,  as — e.g.,  "  That  no  dirt  shall  be 
shovelled  in  Tidpitt  pond,  but  as  it  is  carried 
away  under  the  penalty  of  lOs."  Then  oomes 
No.  24,  which  runs  thus :  "  We  present  to  have 
the  rabbits  destroyed  in  this  lordship  with  guns, 
dogs,  or  any  other  way,  they  being  like  to  overrim 
all  this  pare  of  the  country,  uoder  a  penalty  of 
40<.  who  shall  hinder  or  molest  any  persons  in 
destroying  of  them."  I  have  no  copy  of  the  pre- 
sentments in  1755,  but  I  xmderstood  from  counsel 
that  the  form  was  the  same.  In  1756  the  words 
"  recommended  to  be  done  "  were  added.  In  1766 
the  form  of  this  presentment  is  slightly  changed, 
and  it  rons :  "  We  present  that  the  rabbits  shall 
be  destroyed  by  all  manner  of  ways  without  the 
hindrance  of  any  person  whatsoever."  In  1767, 
the  preceding  presentments  being  the  same  as 
before,  the  presentment  as  to  rabbits  is  again 
altered  slightly :  "  We  present  that  the  rabbits 
may  be  destroyed  by  guns,  dogs,  or  any  other  way." 
In  1768  the  same  presentment  was :  "  We  present 
that  any  person  shall  have  liberty  to  destroy  the 
rabbits  with  guns,  dogs,  and  nets  without  the 
hindrance  or  molestation  of  any  person  what- 
soever." In  1769  it  runs  :  "  We  present  that  the 
rabbits  shall  be  destroyed  by  guns,  dogs,  or  nets 
without  the  hindrance  or  molestation  of  any 
person  whatsoever  within  the  liberty  of  Damer- 
ham  or  Martin."  Substantially  the  same  form 
was  followed,  either  every  succeeding  year  or  with 
the  exception  of  a  few  years,  until  1890.  There 
was  no  presentment  as  to  rabbits  from  1890  to 
1897.  In  1897  the  presentment  reappears  in  the 
form  of  1769,  and  is  followed  by  a  presentment 
that  the  gipsies  be  not  allowed  to  turn  their 
horses  or  to  camp  on  Martin  Down.  It  appears 
to  me,  in  regard  to  this,  the  documentary  evidence, 
that  it  is  of  no  value  in  support  of  the  custom. 
The  entries,  from  the  first  in  1754  onwards,  .do  not 
appear  to  me  to  be  intended  to  be  presentments 
of  a  custom,  whether  we  look  at  their  position 
and  order  in  the  list  or  their  form  and  hmguage. 
The  four  presentments  of  custom  come  first ;  they 
are,  unmiistakably  and  upon  the  face  of  them, 
presentments  of  custom.  Possibly,  though  they 
do  not  appear  to  me  to  be  such,  the  next  three 
may  be  read  as  presentments  of  custom.  But 
from  the  8th  to  the  24th  (the  presentment  as  to 
rabbits)  the  presentments  are  clearly  bits  of  what 
may  be  called  temporary  legislation  or  ordinance, 
and  the  24th,  in  my  view,  properly  comes  into  the 
category  which  its  position  indicates.  The  words 
"  recommended  to  be  done  "  added  to  it  in  1756 
point  the  same  way.  I  think  that  the  obvious  mean- 


ing of  the  presentment  when  it  first  appeared  in 
1754  is  significant  of  the  absence  of  any  such 
custom,  n  contains  the  statement  "they  {i.e., 
the  rabbits)  being  like  to  overrun  all  this  part  of 
the  country."  Does  this  not  indicate,  first,  that 
the  copyholders  had  not  had  any  custom  to 
destroy  the  rabbite,  which,  had  the  custom  existed,' 
would  have  been  kept  down ;  and,  secondly,  that 
the  intention  of  the  presentment  is  to  enact  that 
for  the  future  stops,  which  had  not  been  taken 
before,  shall  be  taKen  to  abate  and  keep  down  a 
nuisance  which  had  arisen,  because  prior  to  that 
date  no  right  to  destroy  had  existed?  I  would 
only  add  in  regard  to  this  part  of  the  evidence 
that,  if  we  were  to  read  this  part  of  the  pi-esent- 
ment  as  the  presentment  of  a  custom,  1  should 
have  considerable  hesitation  in  holding  that  it 
alleges  a  valid  custom.  It  would  be,  according  to 
ite  terms,  a  custom  for  any  person,  not  merely 
any  copyholder,  to  kill  the  rabbite  on  the  manor 
without  molestetion.  This  appears  to  me  to  be 
on  the  face  of  it  unreasonable.  Counsel  for  the 
defendante  suggested  that  it  might  be  a  custom 
for  any  person  who  was  not  a  trespasser,  but  1  see 
no  right  to  introduce  this  qualification  in  words 
of  general  import.  The  acte  relied  upon  appear 
to  me  to  be  equally  insufficient  to  support  the 
alleged  custom.  The  evidence  in  efEect  is  that 
during  the  fifty  years  or  so  which  preceded 
1897  all  sorte  of  people  shot  everything  they 
could  find  to  shoot  on  Martin  Down.  [After 
steting  the  evidence  his  Lordship  continued :] 
All  this  is  excellent  proof  that  until  the  year  1898 
the  plaintiff  and  his  predecessors  for  many  years 
let  anyone  who  liked  go  in  pursuit  of  game 
on  Maftin  Down,  and  that  Mr.  Hodding  and 
others  who  had  copyhold  intereste  in  the  manor 
believed  that  those  intereste  gave  them,  their 
friends,  and  guests  a  right  to  shoot  any  sort  of 
game  there.  But  I  cannot  treat  it  as  a  proof  of 
any  value  to  the  defendante  in  support  of  a  custo- 
mai-y  right  of  the  copyholders  and  their  tenante 
to  kill  i-abbite  on  the  waste,  and  this  is  the  custom 
which  they  have  to  prove.  In  my  opinion  the 
defendante'  case  on  this  first  point  entirely  fails. 
I  am  also  of  opinion  that  the  defendante  John 
Curtis  and  Mark  Shearing  fail  upon  the  second 
point  which  I  have  to  decide,  and  that  is  their 
counter-claim  against  the  plaintiff  in  respect  of 
alleged  injury  to  the  righte  of  common  possessed 
by  the  copyholders  of  the  manor  and  their 
tenante  in  occupation  of  copyhold  tenemente.  As 
I  understand  the  f  aote,  I  greatly  doubt  whether 
either  the  defendant  Shearing  or  the  defendant 
Curtis  has  any  right  to  claim  on  behalf  of  the 
copyholders  and  the  tenante  of  copyhold  tene- 
mente. But  I  will  assume  that  one  or  other  of 
them  has  such  a  right  and  consider  what  that 
claim  is.  It  is  for  an  injunction  to  restrain  the 
plaintiff  from  causing  Sir  Charles  Nugent  and 
his  servante  to  enter  upon  the  common  and  inter- 
fere with  or  diminish  the  enjoyment  by  the  copy- 
holders and  their  tenante  of  righte  of  common 
of  pasturage  and  common  of  estovers.  Frao- 
ticaily  the  only  suggested  case  is  in  regard  to  the 
common  of  pasturage.  The  material  facte  are 
that  the  plaintiff  by  deed,  dated  the  11th  Kov. 
1897,  leased  to  Sir  Charles  Nugent  the  right  to 
train  and  gallop  his  horses  on  Martin  Down  for  a 
period  of  seven  years  at  a  yearly  rental  of  1002. 
Sir  Charles  Nugent  has  exercised  the  right  so 
acquired  and  has  m»de  three  oourties  on  the  down, 
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one  a  flat  oonrae  and  two  with  artificial  jnmps, 
oonatmcted  by  hnrdlee  and  faggots,  has  cnt  a 
ditch  33£t.  by  10ft.,  and  made  a  sort  of  hard  path 
where  thehoraes  wialk,  covering  altogether  about 
-ten  perches,  at  the  bottom  of  Uie  down.  On  the 
other  hand,  he  has  employed  men  to  level  the 
'  mole-heaps  and  destroy  the  moles,  to  sow  grass 
and  put  in  turf,  and  to  make  good  the  ground 
when  it  is  cut  np  in  wet  weather  by  tiie  hoofs  of 
■the  horses.  I  do  not  propose  to  go  into  the 
details  of  the  conflicting  evidence  as  to  damage 
to  the  pasturage  of  sheep  being  caused  by  ■wha.t 
Sir  Charles  Nugent  has  done,  out  to  state  the 
conclusion  at  which  I  have  on  the  whole  arrived 
— viz.,  that  I  am  not  satisfied  by  the  evidence  that 
in  fact  ther«  has  been  any  substantial  damage, 
-either  to  the  pasture  itself  or  to  the  enjoyment  of 
it  by  the  defendants  resulting  from  this  user  of 
the  down,  or  any  such  injury  to  or  diminution  of 
the  copyholderr  rights  of  common  has  resulted 
as  is  requisite  in  order  to  give  a  right  of  action 
against  the  lord  of  the  manor.  This  is  sufficient 
to  entitle  him  to  my  judgment,  but  I  will  add 
that  even  if  this  were  not  the  right  conclusion 
and  if  there  were  substantial  injury  done  to  the 
rights  of  the  commoners  caused  by  the  acts  of 
Sir  Gharled  Nugent,  I  could  not  in  my  view  pro- 
perly hold  the  plaintiff  responsible  for  it  in  this 
action.  To  omm  successfully  against  him  for 
injury  done  by  Sir  Chai-les  -  Nugent  these  defen- 
dants must,  I  think,  prove  that  Sir  Charles 
Nugent  in  causing  the  injury  acted  either  as  the 
plaintiff's  agent,  or  at  all  events  with  his  licence. 
Now,  I  am  not  prepared  to  hold  that  a  licence  to 
train  and  gallop  horses  on  a  down  must  of  neces- 
sity, and  however  the  training  and  gallopine  are 
conducted,  cause  injury  to  the  enjoyment  of  the 
right  of  pasturage  on  the  down  in  any  of  the 
ways  suggested  by  the  defendants,  and  further,  in 
this  particular  lease  the  plaintiff  has  granted  the 
right  to  train  and  gallop  horses  on  the  down 
expressly  subject  to  the  righte  of  the  copyhold 
tenants  in,  over,  and  upon  the  same  "  at  the 
lessee's  risk  in  all  respects."  In  my  opinion  their 
counter-claim  fails.  With  the  case  of  the  same 
defendante  in  regard  to  the  alleged  customary 
right  to  kill  rabbite,  which  is  pleaded  as  another 
matter  of  counter-claim,  as  well  as  in  answer  to 
the  plaintiff's  claim  for  an  injunction,  I  have 
already  dealt.  I  give  judgment  for  the  plaintiff 
in  the  action  on  his  claim  for  an  injunction  and 
for  the  plaintiff  also  upon  the  counter-claim  of 
the  two  defendante  who  have  pleaded  it. 

Judgment  aeeordingly. 

Solicitors :  Boweliffe,  Batole,  and  Co.,  for  Bhdton 
iiiadFye- Smith,  Salisbury;  Home  and  Birkett. 


Nov.  6  cmd  21. 

(Before  Lord  Alvbbstonb,  O.J.  and 

Kennedy,  J.) 

Be  Four  Soucitors  ;  Ex  parte  Incorporated 

Law  Society,  (a) 

Solicitor  —  Conflicting    interests  —  Agreement    to 

share  costs — Professional  misconduct — Solicitors 

Act  1888  (51  &  52  Vict.  c.  65). 

Where  solicitors  represent  conflicting  interests  in 

litigious  proceedings  of  any   kind,  any   undiis- 

(a)  Reported  by  W.  di  B.  Hxbbert,  Eaq..  Burlster-kt-Law. 


closed  arrangement  or  understanding  or  practice 
whereby  a  share  of  profit,  whether  called 
"  agency  "  or  any  otl^  name,  is  paid,  is  profes- 
sional miscondMct. 
Motion  upon  the  report  of  the  statutory  com- 
mittee of  the  Incorporated  Law  Society. 

An  application  wasdulymade  by  T.  E.  Stephens, 
of  Woodthorpe,  Purley,  that  John  Hawthorne 
Lydall,  John  French  Lydall,  and  Herbert  Wyke- 
ham  Lydall,  all  of  37,  John-street,  Bedford-row, 
London,  solicitors,  might  be  required  to  answer 
the  allegations  contained  in  the  affidavit  which 
accompanied  the  application,  and  that  their  names 
might  be  struck  off  the  roll  of  solicitors  of  the 
Supreme  Court,  or  that  they  might  be  suspended 
from  practice  as  solicitors,  or  that  such  other 
order  might  be  made  as  the  court  should  think 
right,  on  the  ground  that  the  matters  of  fact 
stated  in  the  affidavit  constituted  professional  mis- 
conduct on  the  part  of  J.  H.  Lydall,  J.  F.  Lydall, 
and  H.  W.  Lydall  in  their  capacity  of  solicitors 
of  the  Supreme  Court  of  Judicature  in  England. 
A  similar  application  was  made  in  the  case  of 
Ifark  Jameson  Letcher. 

The  committee  reported  that 
The  applicant'ig  ft  banistar-at-law.  He  was  foimerly 
a  aolioitor  praotlaingr  at  Liverpool,  bat  retired  from 
preotioe  in  Jose  1884,  when  he  was  atmok  off  the  toUb 
at  his  own  reqneat  preparatory  to  his  applying  to  be 
oalled  to  the  Biir.  Baring  the  years  1880-85  he  wai  a 
partner  in  the  firm  of  Frisby,  Dyke,  and  Co.,  who  were 
oarrying  on  a  large  bminesB  as  drapers  and  silk 
meroers  at  Liverpool  and  elsewhere.  The  reepondsnt 
J.  H.  Lydall  was  admitted  in  Trinity  Term,  1859,  J.  F. 
Lydall,  one  of  his  eons,  in  Jnly  1890,  and  H.  W.  Lydall, 
another  son,  in  July  1893.  The  respondent  3.  H. 
Lydall,  praotiaed  by  himself  until  May  1894,  when  he 
took  the  other  two  respondents  into  partnership  wiili 
him,  and  they  have  ainoe  that  date  praotised  in  pfuri^u'- 
ship  nnder  the  style  of  Lydall  and  Sons.  The  respondent 
M.  J.  Letoher  ia  a  aolioitor  practasing  at  68,  Linooln's-inn- 
flelda,  London.     He  was  admitted  in  Easter  Term,  1872. 

On  the  23rd  June  1880  the  applicant,  who  was 
then  practising  as  a  solicitor  in  Liverpool  but  on 
the  point  of  retiring  from  business,  entered  into 
an  agreement  with  the  respondent  J,  H.  Lydall  in 
the  toUowing  terms : 

My  dear  Stephens, — I  hereby  agree,  in  consideration 
of  your  introdnoing  bosineaa,  to  allow  you  one-half  of 
the  net  profits  of  all  buaineaa  introduoed  by  yon  to  me, 
or  that  I  may  obtain  through  any  introduction  of  yonrs 
as  from  the  14th  of  May  last,  and  1  undertake  and  agree 
to  pay  such  share  of  the  profits  to  you  or  your  ezeontora 
or  administrators  immediately  after  receipt  of  the  costi 
or  any  portion  thereof  in  the  respective  matters. — 
Yours  very  truly,  Jno.  H.  Ltdall. — Those  current  at 
the  present  time  are  John  Dyke,  deoeased,  and  Ender'a 
matterd." 

This  agreement  resulted  in  the  year  1897  in  an 
action  being  brought  by  the  applicant  against  the 
respondent  J.  H.  Lydall  for  an  account.  The 
action  was  heard  before  Kekewich,  J.  in  1899, 
and  on  the  hearing  of  that  action  the  respondent 
was  examined  as  a  witness  and  gave  evidence 
which  was  read  before  the  committee  on  the 
hearing  of  these  applications. 

In  the  course  of  his  judgment  in  the  action  of 
Stephens  v.  LydaU,  Kekewich,  J.  made  the  follow- 
ing remarks,  which  are  referred  to  in  the  judg- 
ment below  in  the  present  case 

The  object  of  this  summons  is  to  determine  whethai 
four  specified  itema  of  buginesa  fall  within  the  agreement 
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of  tlia  23Td  Jose  1880  bo  aa  to  make  the  ooita  of  those 
itema  diTiaible  between  the  parties  pimasnt  to  the 
•gieement  or  not.  Mr.  Warrington  haa  not  pressed  his 
Tiew  with  regard  to  item  No.  2,  therefore  m7  judgment 
an  that  is  not  required.  Bnt  after  what  we  have  heard 
it  is  quite  impossible  for  me  to  pass  it  over,  becaoae  it 
affects  the  Profession  serionsly.  Mr.  Ljdall  had  com- 
mand of  the  adminstiation  action,  aotnal  or  intended,  of 
Mr.  Dyke's  estate.  It  was  necessary,  so  he  was  adTised, 
no  doubt  rightly,  that  an  administration  action  ahonld 
be  oommenoed.  So  urgent  was  it  that  he  iasned  a  writ 
without  iastmotions,  though  of  course  he  was  willing  to 
tear  that  op.  He  thought,  and  probably  he  was  right, 
to  make  the  infanta  plaintiffs,  bat  the  administration 
■ait  with  the  infante  eitlier  as  plaintiffs  or  defendante 
waa  eeaantial,  and  it  was  in  his  hands.  It  was  to  be  a 
Cciendly  aotion,  entirely  in  his  hands.  Instead  of  acting 
far  boUi  parties  or  tolUng  the  defendante  they  must  go 
to  an  independent  solicitor,  he  performed  what  would  be 
a  farce  it  it  was  not  something  very  much  worse.  He 
retained  a  Mr.  Letoher,  who  seems  to  hare  done  the 
■une  work  before,  bnt  not  to  my  mind  at  all  orediteble 
to  him  (I  will  not  say  more,  as  he  is  not  here),  to  appear 
for  the  defendante  upon  the  terms  that  he  (Mr.  Letdier) 
was  to  divide  his  ooste  with  Lydall,  the  pluntifrs  soli- 
oitor.  A  most  discrediteble  ^ing  to  my  mind.  The 
painfol  part  of  it  is  this,  there  is  not  one  day  in  the 
■ittinga  in  which  there  have  not  oome  before  me  seTeral 
oaaes  in  whioh  tiie  infante  are  plaintiffs  or  defendante 
and  their  father  or  mother  or  other  members  of  the 
&mily  in  the  opposite  position,  and  I  have  rery  disagree- 
able and  sometimes  difficult  questions  to  decide,  mainly 
qneetions  of  discretion  between  the  parties,  and  I  rely, 
aa  it  has  always  been  my  custom  to  rely,  and  I  hope 
H  always  will  be,  on  those  who  oome  before  me  to  give 
me  the  rery  beet  assistance  on  behalf  of  the  parties 
they  repreeenfc.  If  I  thought  that  one  party  was  only 
ooming  here  to  say  and  do  what  he  is  told  by  the  other, 
of  course  my  oonfidenoe  woold  be  entirely  destroyed, 
and  the  advantage  to  the  infante  particularly  would  be 
entirely  gone.  Mr.  Lydall  says  he  beUeves  it  to  be  the 
anlTeraal  praotise  in  tiie  Profession  onder  similar  ciroum- 
■tsmoes.  I  do  not  mean  to  say  I  may  not  have  heard  of 
moh  a  oaae  before,  but  I  hope  I  shall  not  again. 
I  do  not  believe  Mr.  Lydall's  stetement.  I  should 
be  unworthy  of  my  position  and  the  honourable  view 
I  take  of  the  members  of  the  Profession  if  I  believed 
ttistt  to  be  true.  I  believe  it  to  be  utterly  untrue. 
It  is  a  very  serious  charge  against  solicitors  if  it  is 
trae.  It  really  comes  to  this — Mr.  Lydall  pute  it  in 
thia  way — that  he  proonres  Mr.  Letoher  to  appear  for 
the  defendante,  and  divides  Mr.  Letoher's  ooste  with 
him.  The  real  substance  of  saoh  ao  arrangement  aa 
that  is  that  they  are  Mr.  Lydall's  oliente,  and  he 
commands  the  administration  from  first  to  last,  and  he 
pays  someone  else  to  do  his  bidding.  That  is  what  it 
moat  oome  to  if  what  is  said  to  be  the  universal  practice 
has  any  holding  on  the  profession.  I  am  thankful  to 
think  it  has  not.  But  I  have  thought  it  right  to  make 
theoe  obaervations  on  this  disoloaure,  and  I  hope  the 
■oUoitors  as  a  body  will  look  into  it  and  see  that  if  it 
doea  prevail,  it  will  be  allowed  to  prevail  no  longer. 

The  applicant,  in  his  affidavit  of  complaint, 
made  gr&ve  charges  against  the  respondents,  bat 
these  were  withdrawn  in  the  course  of  the 
inqniry. 

The  committee  found  that  the  respondent  J.  H. 
Lydall  for  many  years  past,  and,  since  1894,  the 
reBpondents  J.  F.  Lydall  and  H.  W.  Lydall  also, 
introdnced  the  respondent  Mark  Jameson  Letcher 
and  other  solicitors  to  act  for  parties  in  adminis- 
tration actions  whose  interests  conflicted  with 
those  of  the  parties  for  whom  these  respondents 
(the  LydaUs)  were  acting,  and  that  in  all  such 
cases  the  respondents  received  from  the  solicitors 


introdnced  by  them  agency  on  or  a  share  of  their 
profit  costs  without  disclosing  it,  and  the  com- 
mittee found  that  in  doing  this  the  respondents 
were  guilty  of  professional  misconduct  within  the 
meaning  of  the  Solicitors  Act  1888. 

Trevor  for  the  Incorporated  Law  Society. 

Bawlinson,  Q.G.  and  Romer  for  the  applicant. 

Sir  E.  Clarke,  Q.C.,  Pidcford,  Q.O.  and 
ifacSioinney  for  the  respondents  Messrs.  Lydall.. 

C.  E.  Jonea  for  the  respondent  Mr.  Letcher. 

E.^E.  Moore  held  a  watching  brief  on  behalf  of 
am  interested  party. 

Nov.  21. — Kennedy,  J.  delivered  the  following 
judgment  of  the  court : — In  this  case  the  Statu- 
tory Committee  of  the  Incorporated  Law  Society^ 
charged  with  the  investigation  of  certain  matters 
of  complaint  made  b^  Mr.  T.  E.  Stephens  against 
four  solicitors  practising  in  London — viz.,  three- 
of  the  name  of  Lydall  and  one  of  the  name  of 
Letoher — ^have,  after  due  inquiry,  reported  that 
they  find  all  four  guilty  of  professional  mis- 
conduct within  the  meaning  of  the  Solicitors  Act 
1888.  The  matter  has  now  been  brought  before 
this  court  by  the  committee  in  the  usual  way,, 
and  it  becomes  our  duty  to  pronounce  judgment 
upon  it,  after  considering  the  report  of  the  com- 
mittee and  the  argumeats  in  regard  to  the 
persons  affected  by  it  whioh  have  been  addressed 
to  US  by  their  counsel.  The  correctness  of  the 
full  and  careful  statement  of  facts  upon  which 
the  committee  base  their  finding  is  not  impugned 
by  any  of  the  respondents  in  any  material  point, 
and  we  accept  that  statement  It  is  unnecessary 
to  dwell  upon  the  details  of  the  transactions  whioh 
it  sets  forth.  They  are  summarised  clearly  and 
quite  sufficiently  for  the  purpose  of  our  judgment 
to-day  in  its  concluding  paragraph.  The  com- 
mittee there  find  that  the  respond^t  J.  H.  Lydall 
for  many  years  past,  snd,  since  1894,  the  respon- 
dents J.  F.  Lydall  and  H.  W.  Lydall  also,  Intro- 
duced the  respondent  M.  J.  Letcher  and  other 
solicitors  to  act  for  parties  in  administi-ative 
actions  whose  interest  conflicted  with  those  of  the 
parties  for  whom  the  Lydalls  were  acting,  and 
that  in  all  such  cases  the  respondents  received 
from  the  solicitors  introduced  by  them,  agency 
on,  or  a  share  of,  their  profit  costs  without  dis- 
closing the  fact.  In  our  judgment,  where  solici- 
tors represent  confliotinK  interests  in  litigious 
prooeecungs  of  any  kin£  any  arrangement  or 
understanding  or  practice  whereby  a  share  of 
profit,  whether  called  "  agency  "  or  by  any  other 
name,  is  paid  by  one  of  the  solicitors  to  another 
is  wrong  in  principle  and  fraught  with  risk  to  the 
welfare  of  clients  and  to  the  administration  of 
justice.  It  must  not  infrequently  involve  a 
temptation  to  him,  who  receives  a  share  of  his 
opponent's  profit  U>  neglect,  if  not  to  sacrifice,  the 
trae  interest  of  his  client,  where  the  opponent  La- 
taking  steps  which  make  costs  for  the  common 
gain,  according  to  such  a  practice,  of  both  soli- 
citors. It  cannot  be  right  that  tjiose  who  are 
paid  to  guard  conflicting  interests  should  enter 
mto  such  pecuniary  relations  with  each  other  as 
make  it  profitable  to  the  legal  representative  of 
one  of  the  interests  to  acqniesoe,  if  not  to  assist, 
in  needless  and  wasteful  proceedings  on  the  mtrt 
of  the  representative  of  anotiier  interest.  The 
temptation  may  be  resisted,  or  the  court 
may  effectually  intervene,    and  no    harm    may 
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resnit ;  but  the  agreement  or  practice  which 
creates  such  a  temptation  onght  not  to  find  a 
place  in  the  work  of  a  great  and  honourable 
profession.  Bnt  whilst,  in  onr  judgment,  the 
relation  which    such   an  agreement  or   practice 

Srodnoes  between  solicitors  intrusted  with  con- 
icting  interests  is  altogether  and  in  itself  objec- 
tionable and  indefensible,  the  matter  appears  to 
us  to  assume  a  much  more  serious  aspect,  both 
practically  and  morally,  if  the  agreement  or 
practice  is  not  disclosed ;  and  this  the  com- 
mittee find  to  be  the  case  here.  The  court  and 
ita  officers  are  misled,  and  the  corrective  force 
of  ita  sapervision  is  impaired.  The  court  is  kept 
in  ignorance  of  the  fact  that  proceedings,  which 
it  rightly  requires  and  assumes  to  be  directed  by 
independent  and  disinterested  advice,  may  be 
dictated  by  a  league  of  persons  who  oppose  only 
in  name  and  appearance  and  not  in  fact.  One  of 
our  colleagues  in  the  Chancery  Division,  in  his 
judgment  in  Stephens  v.  Lyddll,  which  is  quoted 
in  the  report,  has  in  strong  terms  reprobated  such 
a  practice  and  called  attention  to  evils  which  may 
resnit  from  it,  especially  where  the  interests  of 
infants  are  involved  in  the  litigation ;  and  in  the 

f  resent  case  the  committee  of  the  Incorporated 
law  Society,  after  a  careful  examination  of  the 
facts,  have  found  that  the  respondents  in  carrying 
on  this  practice  of  undisclosed  profit-sharing  with 
solicitors  who  represented  conflicting  interests 
have  been  guilty  of  professional  misconduct.  It 
is  now  our  duty,  and  it  is  a  painful  duty,  to  say 
that  we  emphatically  endorse  the  grave  censure 
which  that  finding  involves.  Having  come  to 
this  conclusion,  we  have  anxiously  considered 
how,  in  the  exercise  of  onr  disciplinary  powers, 
we  ought  to  deal  with  these  respondents.  We 
have  decided  to  take  a  course  which  may  perhaps 
seem  to  some  to  err  on  the  side  of  clemency.  In 
any  case,  before  stating  the  considerations  of 
mitigation  which  have  helped  to  guide  us,  we  feel 
it  to  be  onr  duty  to  point  out  (although  we 
earnestly  hope  that  the  warning  is  not  needed) 
that  if  professional  misconduct,  such  as  that  of 
which  these  respondents  have  been  found  guilty, 
is  proved  to  have  taken  place  after  this  pubhc 
condemnation  of  it  by  this  court  one  of  the  prin- 
cipal matters  of  mitigation  will  not  then  exist. 
This  is,  80  far  as  we  are  aware,  the  first  occasion 
on  which  the  court  has  had  to  consider  this  par- 
ticular kind  of  professional  misconduct.  We  are 
glad  to  find  that  the  committee  are  able  to  say  not 
only  that  they  have  had  no  proof  adduced  before 
them  of  the  practice  of  which  the  respondents 
have  been  guilty,  being,  astherespondentsasaerted, 
that  it  was  a  common  practice,  but  that,  in  the 
belief  of  the  committee,  that  assertion  is  untrue, 
and  no  attempt  was  made  before  ua  to  support 
such  a  contention.  At  the  same  time,  we  have 
reason  to  fear  that  there  have  existed  in  the  ranks 
of  the  Profession,  although,  as  we  hope,  within  a 
very  limited  range,  a  certain  laxity  of  habit  in 
BUCD  matters  and  a  readiness  to  do  work  upon  a 
profit-sharing  basis,  where  the  nature  of  the 
relative  duties  of  the  parties  to  the  transac- 
tion makes  it  inherently  vicious  and  improper. 
There  are,  indeed,  indications  of  that  to 
which  we  refer  in  the  evidence  which  is  in- 
cluded in  the  report  of  the  committee.  Whilst 
this  fact  is,  of  course,  no  excuse  for  the 
respondents,  and  whilst  from  the  standpoint 
of  public  interest  it   enhances   the    importance 


of  a    dear    and    strong    condemnation    in    this 
court,    it    is,    nevertheless,    in    onr  judgment, 
just,  in  dealing  with  those  cases  which  are  the 
first,  to    admit   it    as    an  element    of    mitiga- 
tion.   It  is  not,  however,  the  only  element.    We 
are  bound  in   our  view  to  give  weight  to  the 
consideration  that,  while  the  practice  complained 
of  on  the  part  of  the  two  elder  respondents  had 
extended  to  several  actions  and  over  many  yeara, 
neither  in  their  case  nor  in  the  case  of  the  two 
younger  respondents    has   it  been  proved   that 
a  pecuniary  mischief  has  resulted  to  a  client. 
There  is,  in  the  case  at  least  of  some  of  the 
actions,  evidence  to   the   contrary.      It  would 
no  doubt  be  very  difScult,  if  not  impossible,  now 
to  ascertain  accurately  in  such  recora  and  papers 
as  may  still  exist  or  otherwise  the  propriety  or 
impropriety  of  proceedings  taken    in    adminis- 
trative  suits    long     since    concluded,    and    the 
report  certainly  inspires  some  misgivings.    Stall, 
the  jurisdiction  which  we  are  exercising  is  puni- 
tive and  almost  penal,   and  in  proceedings  of 
such  a  nature  the  accused  are,  in  onr  judgment, 
entitled  in  a  high  degree  to  insist  upon  strictness 
of  proof.    And  it  is  fair  to  say,  further,  that  the 
committee  in  regard  to  one  of  the  administration 
actions  expressly  find  that  the  proceedings  had 
been  carried  on  quite  properly,  and  in  regard  to 
two  other  actions   report    in    effect   an  equally 
favourable  conclusion.    Lastly,  in  regard  to  the 
two  younser  respondents,  Mr.  J.  F.  Lydall  and 
Mr.   H.   W.  Lydall,  we  hold  it  to  be  right  to 
consider,  in  mitigation  of  the  professionm  mis- 
conduct of  which  they  have  been  foimd  guilty, 
that  they  are  young  men  in  their  father's  ofBoe, 
who    naturally   would  be    influenced    by    their 
father's  example  in  the  conduct  of  business,  not 
only  owing  to  their  close  relationship  to  him,  but 
owing  also  to  the  fact  that  at  the  time  when  tiie 
elder  son  was  admitted  to  the  profession    the 
father  had  been  practising  as  a  solicitor  for  more 
than  thirty  years.     In  these  circumstances  we 
think  that  the  justice  of  the  case  will  be  met  if 
we  make  in  the  case  of  each  of  the  two  elder 
respondents,  John  Hawthorne  Lydall  and  Mark 
Jameson  Letcher,   an  order    of   suspension  for 
three  months,  and  in  the  case  of  the  two  younger 
respondents,  John   French  Lydall  and  HerMrt 
Wykeham  Lydall,  an  order  that  they  as  well  as 
the  two  first-named  respondents  do  pay  the  costs 
of  the  Law  Societr.    We  make  no  order  as  to 
the  costs  of  Mr.  T.  £.  Stephens.     He  made  a 
number  of  most  grave  charges  against  the  respon- 
dents, which  were  abandoned  in  the  course  of  tiie 
inquiry ;  and  further,  in  the  report,  it  appears 
that  he  was  from  time  to  time  informed  by  Mr. 
J.  H.  Lydall  that  he  was  receiving  as  agency  a 
share  of  the  profit  costs  of  Mr.  Letcher,  and  that 
half  of  such  share  was  from  time  to  time  remitted 
to  him  in  letters  stating  the   sums  remitted  to 
be   a  proportion  of  the  profit  of  Mr.  Letcher's 

''**  Judgment  aecordingly. 

Solicitors:   8.   P.    B.    Bueknill;    Lewu   and 
Letoit. 
The  respondents  in  person. 
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QUEEN'S  BENCH  DIVISION,  IN  BANK- 
RUPTOT. 
Tuetday.  Nov.  20. 
(Before  Weight  and  Phillimobe,  JJ.) 
Be  Shaw  ;  Ex  parte  Gill,  (a) 
Sankruptey — Petition — Antecedent  proposed  fraud 
by  pHitioning  creditor — Motive  of  spite — "  8uffi- 
eumt  cause "  for  declining  to  make    receivtng 
order— Bankruptcy  Act  1883  (46    i-   47    Viet, 
c.  52),  8.  7,  tub-s.  (3). 

On  the  23rd  July  1900,  8.,  being  in  diffieuUiet, 

called  a  meeting  of  his  creditors,  at  which  it  was 

resolved  by  them  to  accept  a  composition  of  10s. 

in  the  pound.    A  few  days  subsequently  G.,  a 

creditor  who  had  not  been  present,  called  on  8.  and 

said  that  he  would  not  assent  to  the  composition 

unlets  8.  gave  him  a  promissory  note  for  the 

balance  of  the  debt  due  to  him,  and  on  the  1st 

Aug.  he  sent  to  8.  a  promissory  note  for  half  the 

amount  of  the  debt,  requesting  S.  to  accept  it. 

S.   declined  to  accede  to  this  suggestion.     The 

proposed  composition  having  fallen  through,  8., 

on  the  -Uh  Aug.,  executed  a  deed  of  assignment 

of  all  his  property  to  trustees  for  the  benefit  of 

hit  creditors  generally.     On  the  Hth  Aug.  G. 

and    another    creditor,    whose    debts     together 

exceeded  oOl.,  presented  a  petition  in  bankruptcy 

against  8.     The  registrar  of  the  County  Court 

declined  to  make  a  receiving  order. 

Held,  on  appeal,  that  the  c%rcum,stances  did  not 

amount  to   "  sufficient  cause  "  for  declining  to 

make  a  receiving  order  unthin  the  Bankruptcy 

Act  1883,  8.  7,  nib-t.  (3). 

This  waa   an   appeal   by  petitioning   creditors 

from  the  decision  of  the  registrar  of  the  Coonty 

Conrt  at  Oldham,  who  had  rsfnsed  to  make  a 

receiving  order  against  Ernest  Shaw  npon  their 

petition. 

The  respondent  Shawtraded  as  a  merchant  tailor 
at  Oldham,  and  on  the  19th  July  1899  a  firm  of 
accountants  acting  on  his  behalf  issued  a  circular 
to  his  creditors  calling  them  together  to  consider 
the  position  of  his  affiairs. 

The  meeting  was  held  on  the  23rd  July  1899, 
creditors  representing  about  25002.  being  present, 
and  a  resolution  was  carried  that  the  creditors 
should  accept  in  discharge  of  their  debts  a  com- 
position of  108.  in  the  pound,  payable  by  instal- 
ments at  three,  six,  nine,  and  twelve  months  from 
the  date  of  the  meeting.  On  the  24th  JuIt  the 
respondent's  accountante  sent  out  notices  of  this 
resolution. 

On  the  25th  July  the  appellant  GiU,  who  had 
not  been  present  at  the  meeting,  called  on  the 
respondent  and  verbally  assented  to  the  proposed 
composition. 

On  the  27th  July  Gill  again  called  and  then 
declined  to  accept  the  composition  unless  the 
respondent  agreed  to  give  him  a  promissory  note 
for  the  balance  of  his  debt ;  this  the  respondent 
declined  to  do. 

On  the  2nd  Aug.  the  appellant  Gill  caused  a 
letter  to  be  written  to  the  respondent  referring 
to  this  proposed  arrangement  in  his  favour,  and 
inclosing  a  promissory  note  for  212.  5s.,  being  the 
exact  amount  of  one  naif  of  his  debt,  and  request- 
ing the  respondent  to  sign  and  return  it. 

The  proposed  composition,  resolved  npon  at  the 
meeting  on  the  23rd  July,  fell  through  on  account 

(a)  Beportcd  by  J,  Abwyl  Thmbald,  Eaq.,  Barriater^t-Law. 


of  its  not  being  supported  by  Gill  and  other 
creditors,  and  on  the  4th  Aug.  1900  the  respondent 
executed  a  deed  bv  which  he  assigned  and  con- 
veyed the  whole  of  nis  property  to  trustees  for  the 
benefit  of  his  creditors  generally. 

On  the  29th  Aug.  1900  the  appellante  Gil 
and  Sutoliffe,  who  were  the  only  crecUtora  who 
had  not  assented  to  the  deed  of  assignment,  and 
whose  debte  together  exceeded  502.,  presented  a 
joint  petition  in  bankruptoy  against  the  appellant 
under  the  Bankruptoy  Act  ISSS  (46  &  47  Yiut. 
c.  52),  ss.  5,  6  (1)  (a). 

The  petition  was  founded  upon  the  reapondente 
having  on  the  4th  Aug.  executed  a  deed  of  assign- 
ment in  favour  of  his  creditors  generally,  and 
further  upon  his  having  on  the  23rd  July  given 
notice  to  some  of  hia  creditors  of  his  inability  to 
pay  his  debte :  (Bankruptoy  Act  1883,  a.  4,  sub-a.  (1) 
(a)  and  {h). 

Upon  the  petition  coming  on  for  hearing  before 
the   registrar,  he  refused  to  make    a  receiving 
order,  nolding  that  there  was  "  sufficient  cause 
why    the    petition    should  be  dismissed    within 
sect.  7,  8ub.9ect.  (3)  of  the  Bankruptoy  Act  1883. 

That  sub-section  provides  as  follows  : 

(3)  If  the  ooTirt  is  not  satisfied  with  the  proof  of  the 
petitionmer  oreditor'a  debt,  or  of  tin  aot  of  buikraptoy, 
or  of  the  servioe  of  the  petition,  or  is  satisfied  by  the 
debtor  that  be  is  able  to  pay  his  debts,  or  that  for  other 
snffioient  oanae  no  order  should  be  made,  the  oonrt  may 
diimisB  the  petition. 

The  registrar  found  on  the  facte  that  the  pro- 
posed arrangement  as  to  the  giving  of  the  pro- 
missory note  to  Gill  was  intended  by  him  to  be  kept 
secret  from  the  other  creditors,  and  that  the 
refusal  of  the  debtor  (the  respondent)  to  cany  out 
this  transaction  resulted  in  the  presentetion  of 
the  petition,  and  he  jteted  that  he  based  his 
decision  upon  the  case  of  Be  Otway  (72  L.  T. 
Rep.  452 ;  (1895)  1  Q.  B.  812). 

The  appellant  Sutoliffe  was  in  no  way  con- 
nected with  the  proposed  secret  arrangement  in 
favour  of  Gill. 

Herbert  Beed,  Q.O.  and  Fraiik  MeUor  for  the 
appellante. — The  fact  that  all  the  other  debtors 
had  agreed  to  the  deed  of  arrangement  is  not  a 
"  sufficient  cause  "  for  dismissing  the  petition  : 

Be  Diam ;  Ex  parte  Dixon,  50  L.  T.  Bep.  414 ;  13 

Q.  B.  Div.  118 ; 
Re  Watson;  Ex  parte  Oram,  52  L.  T.  Bep.   785; 

15  Q.  B.  Div.  399. 

The  proposed  secret  arrangement  waa  antecedent 
to  the  petition,  and  not  connected  with  it ;  there 
waa  no  threat  or  extortion  in  connection  with  the 
petition  itself.  There  is  no  authority  which 
decides  that  an  antecedent  attempted  fraud 
unconnected  with  the  petition  is  "sufficient 
canae  "  within  sect.  7,  sub-sect.  (3).  They  referred 
to: 

Be  Atkinson,  9  Mor.  153 ; 

Re  Otway,  72  L.  T.  Bep.  452  ;  (1895)  1  Q.  B.  812 ; 

fie  Bdtro;  Ex  porta  Bebro,  82  L.  T.  Bep.  773; 
(1900)  2  Q.  B.  316  ; 

King  v.  Henderson,  79  L.  T.  Bep.  37  ;  (1898)  A.  C. 
720. 

The  last  cited  case  shows,  too,  that  the  fact  that 
the  petition  is  presented  from  some  collateral 
motive,  such  as  personal  spite  or  malice,  does  not 
afford  "  sufficient  cause  "  for  dismissing  it :  (see 
per  Lord  Watson). 
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Seott  Fox,  Q.G.  and  J.  J.  Wright  for  the  respon- 
dent.— The  facts  come  within  the  principle  laid 
down  in  lie  Otway.  If  there  has  been  an  attempt 
to  use  bankruptcy  proceedinfi^  for  the  pnrpoae  of 
extortion,  the  person  so  attempting  is  to  be 
deprived  of  his  rifi^ht  to  nse  the  machioery  of  the 
bankraptcy  laws.  At  the  time  the  frandnlent 
proposal  was  made,  the  whole  question  was 
whether  there  shoold  or  ahonld  not  be  a  bank- 
mptoy,  and  GUI  was  evb  lilentio  holding  ont 
bankraptcy  proceedings  as  a  threat  to  obtain  the 
fraudulent  advantage.  The  registrar  has  a  dis- 
cretion under  sect.  7,  and  his  discretion  will  not 
be  interfered  with  unless  it  is  exercised  per- 
versely. 

Weight,  J.,  after  strongly  expressing  his 
disapproval  of  the  impropriety  of  the  secret 
arrangement  proposed  oy  the  apxwllant  GUI, 
said : — The  question  to  decide  here  is  whether  or 
not  the  registrar  was  right  in  treating  the  pro- 
posed improper  arrangement  as  "  snfScient  cause  " 
for  declining  to  make  a  receiving  order,  under 
sect.  7,  sub-sect.  (3),  of  the  Bankruptcy  Act  1883. 
I  think  not.  If  it  was  shown  to  the  court  that 
the  petition  was  presented  with  a  view  to  get 
the  promissoiT  note  signed,  that  would  be  "  suf- 
ficient cause  ;  or,  ag^ain,  if  it  oonid  be  shown 
that  after  the  petition  was  presented  there  had 
been  an  attempt  to  make  an  unfair  use  of  it,  the 
authorities  show  that  the  petition  could  be  set 
aside.  But  here  there  was  no  attempt  to  further 
the  carrying  ont  of  a  fraud  by  means  of  the 
petition.  When  the  petition  was  presented  all 
question  of  the  composition,  with  regard  to  which 
the  improper  arrangement  was  st^fested,  was 
done  witlC  and  it  is  not  alleged  that  since 
the  petition  was  presented  it  has  Men  used  as  a 
meanit  of  extortion  or  to  obtain  an  unfair  advan- 
tage. The  previous  misconduct  or  attempt  to 
obrain  an  unfair  advantage  on  the  part  of  the 
petitioner  is  not  shown  to  have  been  connected 
with  the  presentation  of  the  petition,  and  there 
are  no  authorities  which  snow  that  such  a 
circmustanoe  is  one  which  furnishes  "  sufficient 
cause "  for  declining  to  make  a  receiving  order. 
It  is  immaterial  whether  or  not  the  petition 
was  actuated  by  motives  of  spite  or  revenge 
on  the  part  of  the  petitioning  creditor  at  i£e 
failure  of  bis  attempt  to  gain  an  advantage. 
The  court  does  no  doubt  reject  a  petition  when 
the  motive  which  actuates  it  is  the  desire  to 
extort  an  advantage,  because  the  effect  of  such 
petitions  would  be  to  improperly  use  the  machinery 
of  the  bankruptcy  law ;  but  motives  of  spite  or 
revenge  on  the  part  of  the  petitioner  are  imma- 
terial. The  appeal  must  be  allowed,  and  a 
receiving  order  will  be  made  as  from  the  date 
of  the  hearing  before  the  registrar  of  the  County 
Court. 

Fhillimobb,  J. — I  accept  all  the  registrar's 
findings  of  fact  and  his  conclusions,  but  I  think 
that  tnere  was  no  "  sufficient  cause "  here  for 
declining  to  make  a  receiving  order.  To  do  so 
would  be  to  place  the  appellant  Gill  in  the  posi- 
tion of  an  outlaw.  There  is  no  ^roxmd  for 
thinking  that  the  object  of  the  petition  was  to 
enable  him  to  succeed  in  the  fraud  which  he  had 
attempted. 

Solicitors :  for  the  appellants,  Longbotham  and 
Co.,  Halifax;  for  the  respondent,  J.  W.  Pierey, 
Huddersfield. 


PROBATE,  DIVOBOE.  AND   ADMIBALTY 
DIVISION. 

ADMIBALTY    BUSINESS. 

Wednetday,  Nov.  14. 

(Before  Ba.knbs,  J.,  and  Tbinitt  Masters.) 

Thb  Romance,  (a) 
Salvage  ariting  from  collision — Tug  towing  vessel 
ttp   to  her    anchor  —  Lights  —  Begtdations  for 
Preventing  Collisions  at  Sea  1897 — Preliminary 
definition — Arts.  3,  5, 11. 
Tugs  towing  a  vessel,  which  has  her  anchor  on  the- 
grotmd,  up  to  her  anchor  are    steam  veuel* 
towing  awAiker  vessel  within   the  meaning   of 
art.    3    of    the    Regulations    for    Preventing 
CoUirions  at   Sea,   and  must  carry  their  side 
lights  and  their  towing  lights. 
Semble,  a  vessel,  which  is  held  by  her  anchor,  in 
the  eowrse  of  being  towed  up  to  it  by  steam 
tugs,  is  not  a  vessel  beiM   towed  within   ffie 
meaning  of  art.  5  of  the  Regulations  for  Pre- 
venting CoUisiflns  at  Sea,  hut  is  a  vessel  at 
andiar,   and   must   exhibit   only   her    anchor 
light. 
This  was  a  salvage  action  arising  out  of  services 
rendered  by  the  pYaintifFs  steam-tug  Knight  of  the 
Cross  to  the  dsrondants'  barque  Romance,  in  th& 
river  Mersey,  on  the  13th  Aug.  1900. 
The  facts  of  the  case  were  as  follows : 
The  Romance  is  a  barque  of  596  tons,  belon^^g 
to  the  port  of  Fredrikstad,  in  Norway,  and  at  the' 
time  of  the  matters  in  question  was  on  a  voyage 
from  Canada  to  Garston,  in  the  river  Mersey, 
laden  with  a  cargo  of  timber.    She  was  Ijring  in 
the  river,  and  the  plaintifTs  tug  had  been  engc^^' 
to  dock  her.     The  tide  at  the  time  was  flood 
running  about  six  knots  an  hour,  high  tide  being 
at  1.15  a.m.  on  the  14th. 

At  about  11.45  p.m.  on  the  13th  the  Knight  of 
the  Cross  was  towing  the  Romance  up  to  her 
anchor,  preparatory  to  docking  her.  She  was  fast- 
en her  port  bow;  another  tug  was  fast  on  her 
starboara  bow.  The  Romance  was  showing  her 
anchor  lights,  but  both  the  tugs  had  up  their 
towing  and  under-way  lights.  While  the  tugs 
were  so  engaged  the  steamship  Javary  was  carried 
bv  the  tide  across  the  bows  of  the  Romance,  and 
did  her  considerable  damage.  Both  the  tags 
slipped  their  hawsers  to  avoid  the  Javary,  and 
the  Romance  fell  back  upon  her  cable,  which 
parted,  and  the  salvage  service,  in  respect  of 
which  this  action  was  brought,  was  then  rendered- 
by  the  Knight  of  the  Crosn  and  other  vessels. 
The  service  consisted  in  taking  the  Romance  to 
some  buoys,  and  subsequently  into  dock.  The 
salvage  service  was  not  disputed  by  the  defen- 
dants, but  in  their  defence  they  pleaded  as 
follows : 

Par.  4.  .  .  .  The  iteunahip  Javary,  of  Liverpool, 
whilst  proceeding  up  the  Heney,  oolUded  with  the 
Bamanee,  the  two  toirs  {""^  being  the  Knight  of  the 
Cross)  having  slipped  their  ropes  immediately  before 
the  ooUiaion  to  avoid  danger  of  collision  with  the 
Javary.  The  said  oolliaion  was  caused  by  the  neg- 
ligence of  those  on  board  the  said  tags  in  improperly 
exhibiting  their  nnder-way  lights,  and  thereby  misleading 
those  on  board  the  Javary. 

Par.  9.  As  to  the  claim  on  behalf  of  the  owners,, 
master,  and  crew  of  the  tng  Knight  of  the  Cross,  the 
defendants  say  that  the  said  collision  and  damage  and 

(«)  Beporled  by  BnTUR    Abpirall,  Esq.,  Q.O.,  and   Sottok 
TiMias,  Eiiq.,  BmnlBUir-at-lAw. 
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inbMqnant  aalTage  nrrioea  arow  uid  were  oanaed  by 
leaaon  of  the  negliiTBiKM  >i>d  miaoondaet  of  tiie  pl&intiifi 
or  thair  urTastB  in  ohuge  of  the  Knight  ef  the  Orcu  as 
•Ueged  in  par.  4  heraof ,  and  by  reason  of  inoh  misoon- 
dnot  the  plaintiffs  are  not  entitled  to  salTage  remnne- 
ration. 

By  the  Regulations  for  Preventing  OolliBions 
at  ^a  1897  : 

Prelimjnaiy  Definition. — A.  vessel  is  "  under  way " 
within  the  meaning  of  these  roles  when  she  is  not  at 
anchor  or  made  fast  to  the  gronnd,  or  ashore. 

Art.  3.  A  steam  vessel  when  towing  soother  vessel 
■hall,  in  addition  to  her  side  lights,  carry  two  blight 
white  lights  in  a  vertical  line,  one  over  the  other,  not 
less  than  6ft.  qpart.    .    .    . 

Art.  5.  A  saiUng  vessel  nnder  way,  and  any  vessel 
being  towed,  shall  oarry  the  same  lighfa  as  are  prescribed 
by  art.  2  for  a  steam  vessel  nnder  way,  with  the  ezoep- 
tion  of  the  white  lights  mentioned  therein,  which  they 
shall  never  carry. 

Atpinall,  Q.G.  and  Hope  for  the  plaintiffs. — 
The  knight  of  the  Cross  was  a  Bteam  vessel  towing 
another  vessel,  and  was  therefore  bound  to  carry 
her  side  lights  as  well  as  her  towing  lights.  The 
Romance  was  a  vessel  under  way,  as  her  anchor 
was  not  holding  her.  The  tug  was  not  made  fast 
to  the  shore  or  aground.  See  the  preUminaiy 
definition  in  the  Regulations  for  Preventing  Gol- 
lioions  at  Sea  1897 : 

The  Elk,  20  L.  T.  Bep.  587  ;  L.  Bep.  2  A.  &  E  850. 

Piehford,  Q.C.  and  MiUer,  contra.  —  The 
Romance  was  at  anchor ;  that  is,  she  was  controlled 
by  her  anchor  as  is  shown  by  her  fallinff  back 
upon  it  and  parting  her  cable  when  the  togs 
supped.  Since  she  was  at  anchor  the  tugs  were 
at  anchor  also,  as  a  tug  and  tow  are  one.  The 
object  of  havine  prescribed  lights  is  to  inform 
other  vessels  of  the  condition  of  the  vessel  showing 
them ;  the  side  lights  carried  by  the  tugs  were  mis- 
leading. They  referred  to  Marsden's  Collisions  at 
Sea,  4th  edit.,  p.  424. 

Atpinall,  Q.O.  in  reply. 

BA.BNBS,  J.  (after  dealing  with  the  tacts, 
proceeded)  .—The  salvage  services  are  not  dirouted, 
except  u|>on  one  ground,  and  that  ground  is  that 
the  collision  between  the  Java/ry  and  the  Bomanee 
was  caused  by  the  negligence  of  the  people  on 
board  the  tugs.  Of  oourse,  for  the  purposes  of 
this  action,  it  means  the  negligence  of  the 
people  on  the  Knight  of  the  Cross  in  improperly 
exhibiting  th«r  onder-way  lights.  As  I  under- 
stand the  facts,  both  tugs  which  were  made  fast 
to  the  sides  of  the  Bomanee  had  their  towing 
lights,  and  their  side  liehts  ap,  and  the  Bomanee 
herself  had  her  anchor  lights  up  at  the  time,  and 
the  point  really  made  is  one  of  law — at  least,  the 
prinoipal  point  is — ^namely,  whether  the  tugs  had 
their  wrong  lights  up  in  the  oironmstanoes,  and 
therefore  may  be  said  to  have  oontributed  to 
the  collision,  by  possibly  deceiving,  or,  in  fact, 
deoeiTing  the  Jaoary  into  treating  the  vessels  as 
being  raJly  in  motion,  and  able  to  move  into 
the  adjoining  docks.  Now,  this  point  turns  npon 
the  oonstmotion  of  the  rules  with  regard  to  lights. 
The  facts  are  what  I  have  stated.  The  tug^  and 
the  ship,  having  the  lights  which  ^  have  stated, 
had  moved  by  the  propelling  power  of  the 
tugs  up  to  a  point  nearly  over  the  anchor 
of  the  Bomanee.  I  think  it  is  not  at  aU  olear, 
because  we  have  not  had  the  people  from  the 
Romance   called,   whether    the    anchor    of   the 
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Romance  was  actually  holding  or  not.  I  think 
it  is  not  necessary  to  find  that  fact  specifically.  I 
rather  incline  to  the  view  that  the  anchor  was  stiU 
holding  the  ship,  because  when  the  jerk  came 
afterwards  which  broke  the  cable  the  anchor 
must  have  been  in  the  ground  still.  It  is  not 
qnite_  clear  on  the  facts  whether  the  anchor  was 
sufficiently  free,  but  it  is  said  in  a  sense  not  to 
have  been  holding  the  ship.  I  rather  think  it 
was,  and  therefore  the  ship  for  the  pnrpoee  of  the 
point  I  am  going  to  decide  the  case  upon  was, 
still,  within  the  meaning  of  the  decision  in  The 
Esk  (iibi  sup.),  at  anchor.  Then  it  is  sud  that  the 
tugs  ought  not  to  have  had  towing  lights  and 
side  lights,  but  only  to  have  had  anchor  lights 
up.  I  cannot  agree  with  that  view  of  the  case  pre- 
sented by  Mr.  Pickford.  The  objeet  of  the  ruler, 
so  far  as  these  lights  are  concerned,  is  to  indicate 
to  approaching  vessels  what  those  who  are  ex- 
hibitmg  the  linits  are  doing ;  and  it  seems  to  me 
as  a  matter  <n  fact  that  in  this  case  the  lishts 
exhibited  showed  exactly  what  they  were  in  fact 
doing,  namely,  that  the  ship  was  still  at  anchor, 
and  the  tugs  were  towing  her  up  to  get  her 
anchor.  Moreover,  the  Elder  Brethren  advise  me 
that  it  is  the  practice  for  tugs,  when  towing  a 
ship  up  to  her  anchor  to  get  it,  to  exhibit  towing 
lights,  while  the  ship  would  still  have  her  anchor 
lights  up.  Then  it  is  said,  although  that  be  so, 
yet  according  to  the  rules  there  is  blame  to  be 
attributed  to  the  tugs.  The  point  in  substance  is 
this,  that  the  tugs  were  at  anchor  and  not  nnder 
way,  and  should  have  had  anchor  lights  up.  Mr. 
Pickford  says  that  the  3rd  rule  is  not  applicable, 
but  that  in  effect  the  11th  rule  is  applicable; 
that  is  to  say,  the  anchor  lights  article.  His  con- 
tenticm  is  that  the  turn  ought  to  have  carried  the 
lights  referred  to  in  uiat  article ;  that  they  were 
not  nnder  way  but  were  at  anchor,  hnving  regard 
to  the  definitions  in  the  preliminary  article  of  the 
Rules  and  Regulations  for  the  Prevention  of 
Collisions  at  &a.  The  other  view,  taken  by 
Mr.  Aspinall,  is  that  the  3rd  article  applies, 
namely,  that  the  tnes  ought  to  have  carried, 
as  they  were  doing,  the  towing  lights  provided 
by  art.  3,  and  that  they  were  nnder  way  within 
the  meaning  of  the  rules.  It  seems  to  me  that 
upon  the  tme  construction  of  the  mles  the 
tug  in  this  case  was,  in  the  circumstances, 
towing  the  sailing  ship,  the  Bomanee,  and  was 
under  way  within  the  meaning  of  the  rales.  In 
this  case  the  question  of  wlmt  lights  the  ship 
herself  should  have  had  has  not  been  argued — 
the  question  has  been  what  lights  the  tugs  should 
have  had — but  it  is  perhaps  necessary  to  consider 
all  the  roles  which  relate  to  this  question  of 
lights  in  order  to  arrive  at  a  clear  conclusion  upon 
it.  My  present  impression  is  that  the  ship — 
though  it  is  not  necessary  for  me  to  decide  it — 
had  the  right  lights,  and  that  art.  6  was  not 
applicable  to  her;  that  is  to  say,  she  was  not  a 
vessel  being  towed  within  the  meaning  of  that 
article,  because  she  was  no4^  strictlv  speaking, 
under  way.  But  I  do  not  think  it  follows  at  edl 
from  that  that  the  tugs  may  not  have  been  towing 
her,  and  nnder  the  3rd  article.  In  fact,  I  thii^ 
the  tugs  were  towing  her,  and  were  under  way. 
It  seems  to  me  that  only  by  the  most  violent 
construction  of  the  last  paragraph  of  the  pre- 
liminary clause  can  Mr.  Piokford's  contention 
be  maintained.  That  paragraph  is  "  a  vessel  is 
'  under  way '  within  the  meamng  of  these  mles 
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-when  she  is  not  at  anchor  or  made  fast  to  the 
shore,  or  af^runnd."  It  has  to  be  said  that  the 
tag  in  this  case  was  at  anchor.  It  is  said  so 
'beoiiuae,  if  the  ship  was  at  anchor,  as  the  tog  was 
attached  to  her,  the  tag  is  to  be  treated  as  nsing 
the  ship's  anchor  as  her  own  anchor,  and  there- 
fore at  anchor  too,  and  should  have  had  anchor 
lights  ap.  It  seems  to  me  that  that  can  only  be 
.arrired  at  by  a  most  violent  oonstmction  of  that 
preliminary  section.  The  tag  in  this  case  was 
not  at  her  own  anchor;  bat  was  she  under  oontrol 
of  the  ship's  anchor  P  I  think  not.  She  was  in 
fact  moTing  the  ship  up  to  her  own  anchor,  and 
was  ander  way  for  that  purpose  just  as  much  as 
if  she  bad  been  made  fast  ahead  and  was  towins 
her,  only  connected  by  a  towing  hawser.  I  think 
it  wool't  be  Htraining  the  inte^retation  of  these 
rules  and  doing  violence  to  the  practice  of  the 
rule  if  I  were  to  uphold  that  contention.  It 
seems  to  me  that  the  proper  construction  to  place 
upon  the  rules  is  that  the  tog  in  this  case  was 
oanying  prop<>r  lights,  and  wat  bein^  so  the 
defence  upon  that  part  of  the  case  entirely  fails. 
I  cannot  myself  8>>e,  nor  can  the  Elder  Brethren, 
how  it  can  be  said  tbat  the  carrying  of  these 
lights  in  any  way  contributed  to  the  collision. 
What  really  seems  to  have  been  the  case  is  that 
the  other  vessel  was  coming  np  on  an  extremely 
strong  flood  tide  without  sufSoient  allowance  for 
the  position  of  these  vessels.  [His  Lordship  then 
-dealt  with  the  mnrits  of  the  salvage  service,  and 
awarded  the  sum  of  1752.] 

Judgment  for  the  plaintiffs, 

Solioiton  for   the  plaintiffs,  MiUer  and  Son, 
Liverpool. 

Boliritore  for  tbedefendants,  Weightman,  Pedder, 
and  Weigktman,  Liverpool. 
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COURT   OF   APPEAL. 

Tkwreday,  Nov.  15. 

(Before  Smith,  M.B.,  Oollins  and 

SlIBUNO,  L.JJ.) 

MsBBiu.  V.  WiuoN,  Sons,  and  Go.  (a) 

APPEAIi  UNDBB  THB  WOBKKBV'S  COHPBNBATIOir 

ACT  1897. 

Umployer  and  toorkman — Injury  by  aeeident — 
OompentcUion — Btnploymewt  "  by  the  ttwdsi*. 
taken  on  or  in  or  about  a  factory  " — Dock, 
wharf,  or  quay — "  Occupier  " — Aetital  uie  or 
oceupatum^— Factory  and  Workshop  Aet  1895 
(58  Ss  69  Vict.  e.  37),  s.  ^3— Workmen's  Com^ 
pensation,  Aet  1897  (60  *  61  Viet.  c.  37),  «.  7. 

By  seat  23  of  the  Factory  and  Workshop  Act  1895, 
by  which  a  dock,  wharf,  or  quay  is  for  certain 
purposes  to  be  considered  to  be  a  "factory,"  it  is 
provided  that  "  the  person  having  the  actual  mm 
or  occupation  of  a  dock,  wharf,  or  quay  "  shall 
be  deerned  to  be  "  the  occupier  "  of  a  factory. 

The  defendants  were  the  owners  of  a  ship  whieh 
entered  a  dock  for  the  purpose  of  discharging 
cargo.  They  had  engaged  a  workman  to  assist 
in  riixrihnrqinq  th«  cargo  into  lighters. 

(.a)  Baponed  D7  K.  JIanlbt  Smith,  Eiq.,  BurMer-awi^w. 


ds  the  ship  eame  alongside  the  quay  the  workman 
%ritk  the  help  of  others  was  putting  a  gangway 
from  the  quayside  on  to  the  ship,  when  he  slipped 
and  fell  —er  the  edge,  and  was  orushed  to  death 
between  the  mrnng  ship  arul  the  doek  loall. 

His  uHditw  eliiimei  compensation  under  the  Work- 
men's Compenn'Uion  Aet  1897. 

Held,  that  the  sp'iee  of  quay  alongside  the  ship 
was  a  "factory  "  within  sect.  7  of  the  Work- 
men's Compensation  Aet  1897. 

Held  also,  that  at  the  time  of  the  accident  the 
defendants  were  "  oeeupiers  '0^  such  part  of  the 
qu-ty  within  sect.  23  of  the  Factory  artd  Work- 
shop Aet  189S  and,  therefore,  were  '•■under- 
taker* "  within  sect.  7  of  the  Workmen's  Com- 
pensation Act  1897,  and  licdfle  to  pay  eompenta- 
iion  under  that  Act. 

This  was  an  appeal  by  the  widow  of  a  deceased 
workman  from  a  decision  of  the  jndge  of  the  Hall 
Ouanty  Ouart  that  the  defendants  were  not  liable 
to  pay  ber  compeoRation  under  the  Workmen's 
Oompensatiim  dot  1897. 

The  plaintiff  was  the  widow  of  a  workman  who 
bad  been  killed  by  an  aouident  arising  out  of  and 
in  the  course  of  his  employment  by  the  defen- 
danti. 

ThM  defendants  were  the  owners  of  the  steam- 
ship Ohio,  which  entered  the  Alexandra  Dock, 
Hull,  the  property  of  tbe  Hull  and  Bamaley  Bail- 
way  and  Dock  Company,  for  the  purpose  of  dis- 
oharging  her  cargo. 

The  deoea  ed  workman  was  a  dock  labourer, 
and  was  engaged  by  the  defendants,  as  one  of  a 
gang,  to  assist  ia  niscbarging  into  lighters  some 
cattle  that  were  on  board  the  ship. 

There  wa«  other  cargo  in  the  ship  which  some 
days  later  wax  disuhorged  on  to  the  quay. 

Tie  Ouonty  Oourt  judge  found  the  following 
facts :  As  a  preliminary  to  discharging  the  cattle, 
and  as  the  steamnbip  came  alongside,  Uie  deceased 
man  and  others  got  tba  ead  of  a  gangway  lifted 
from  the  qa-iyHide  on  board;  and  as  soon  as  they 
had  got  it  there  the  men  tamed  round  in  pur- 
■iianoe  of  orders  to  go  on  board  over  the  gang- 
way. 

In  taming  round  the  deceased's  foot  slipped  on 
a  piece  of  imn,  aarl  he  fell  over  into  the  dock. 
Before  anything  ooold  be  done  to  prevent  it,  the 
ship  olotteil  ill  and  crashed  him  to  death. 

"rhe  gangway  in  qaedtion  was  not  used  in  the 
ordinary  proueases  uf  loading  and  unlosding 
cargo,  bat  as  a  means  of  access  from  the  quay  to 
the  ship  and  from  the  ship  to  the  quay  for  the 
orew,  and  also  for  paHsengers  and  their  light 
laggage.  when  there  were  any.  There  were  none 
on  this  voyage. 

Upon  theoe  Endings  ot  fact  the  learned  Oonaty 
0  -urt  jadge  held  tbat  the  work  on  which  the 
deuKased  was  engaged  was  work  on  or  in  or  about 
a  ship,  and  that  such  an  employment  was  not  one 
to  whiub  the  Workmen's  Oompensatiim  Act  1897 
applied,  so  that  the  plaintiff  was  not  entitled  to 
compensttiun  under  that  Act  from  the  defendants. 

The  plaintiff  appealed. 

The  Workmen's  Oompensation  Act  1897  (60  & 
61  Yiot.  o.  37j  provides  as  follows  : 

Seat  7. — (1)  This  Aot  ahsll  api>l}  only  to  amploymsnt 
hy  the  Badit.ksrs  •■  bereinalter  defined  on  or  in  or 
aboat » niiiloay,  laotory.  .  .  (8)  In  this  Ast  .  .  . 
"  faoturj  "  has  the  same  meaniog  as  in  the  Faotory  and 
Wuikahup  AotB  1878  to    1891,  and  also  inolndes  any 
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dook,  whatf,  quy,  warehouse,  mnohinery,  or  pluit  to 
wMoh  may  provivion  of  the  Faoton  Aota  is  applied  by 
the  Faotory  and  Workshop  A.it  1895  ..."  aader- 
tikers  "  in  the  oaae  of  a  factor;  means  the  ooenpier  thereof 
within  tlie  meaning  of  the  Faotorjr  and  Worbhop  Aots 
1878  to  1895. 

The  Factory  and  Workshop  Act  1895  (58  &  59 
Vict.  c.  37)  proTides  as  follows  : 

Sect.  23.  The  following  proriaioaa,  namely  .  .  . 
•hall  haTB  effect  as  if  (a)  every  dock,  wharf,  qoay,  and 
warehooie,  and,  bo  far  as  relates  to  the  proa<M8  of  load- 
ing or  nnloculiDg  therefrom  or  thereto,  all  maohioer;  and 
plant  need  in  th*t  process  .  .  .  w»te  in>)la'led  in  the 
w«cd "  faotor; "  .  .  .  and  for  the  parpoee  of  the 
-enforoement  of  those  sections  the  pS'S'in  having  the 
aetoal  use  or  oconpatiun  uf  a  duck,  wharf,  qa*y,  or 
warehonae,  or  of  any  premises  withiu  the  aame  or  form- 
ing part  there  if,  and  the  pergoo  so  naiug  any  saoh 
naohinery,  shall  be  deemed  to  be  the  occopier  of  a 
fttotory. 

W.  H.  Ovoen  for  the  plaintiff — The  Gonnty 
Oouit  judge  was  wront;  in  holding  the  deceased  s 
employment  to  have  been  on  a  ship.  No  snch 
phrase  occnrs  in  the  Workmen's  Gompensation 
Act  1897  as  employment  "on  a  ship."  The 
deceased  was  working  on  or  in  or  about  a  dock  or 
-qnay'  within  sect.  23  of  the  Factory  and  Work- 
shop Act  1895.  He  was  employed  by  the  j  ib, 
and  be  may  fai>Iy  be  said  to  have  been  ^ngaged 
in  his  employDSent  when  he  was  standing  on  the 
quay  and  pashing  the  gangway  on  board  the 
ship  preparatory  to  his  cwming  on  board  and 
be^nninK  the  acta.iI  work  of  distuharging  the 
oargo.  Working  "on  a  ship"  does  not  neoes- 
aarily  exclade  employment  on  or  in  or  aboat  a 
dock  or  qoay.    He  refernid  to 

flower*  T.  Chamber*,  80  L.  T.  Bep.  834 ;  (1899)  2 
Q  B.  142. 
Next,  the  defendants  were  "oconpiers"  of  the 
dock  or  qoay  on  which  the  deoea  ed  was  working, 
within  sect.  23  of  the  Factory  and  Workshop  Act 
1895,  and,  if  so,  were  "  nndertakers "  within 
sect.  7  of  the  Workmen's  OompunHation  Act  1897. 
The  defendants  were  clearly  occupiers  of  the 
berth  their  ship  was  in  They  were  in  "  actual 
nse  and  ooonpation'*  of  the  berth  and  ulso,  I 
snbmitk  of  the  spaoe  of  the  dock  or  quay  along- 
side the  ship.  No  other  ship  oonld  nse  that  part 
of  the  qa<iy  while  the  ship  was  ici  that  berth. 
Patting  the  gangway  from  the  do<-k  side  to  the 
ship  was  a  legitimate  use  of  the  dock  : 

Woodhcm  ▼.  Atlantic  Transport  Oompiny  JDimtfed, 
79  L.  T.  B  p  395;  (1899)  I  Q  B.  15. 
"  Oocnpation  "  is  need  in  sect.  23  in  a  very  wide 
sense,  not  in  the  narrow  legal  sense.  It  does  not 
mein  "occupation"  in  the  sense  in  which  the 
tenant  of  land  is  in  ocrapation.  The  fact  that 
any  person  in  the  docks  would  probably  be 
allowed  to  walk  abont  ou  the  qoay  by  the  bhip's 
side  is  not  enough  to  show  that  the  defendants 
had  not  the  "actual  use  and  occupation"  of  it. 
A  gangway  is  "  plant "  within  sect.  23 : 

Teurmouth  v.  fVunce,  19  Q    B.  Oiv.  6t7. 

On  that  gronnH,  also,  if  my  first  point  fails,  I 
contend  tnat  the  defendants  are  luible  to  pay 
compensation. 

Joseph  Walton.  Q.G.  (Burleigh  Kilbarn  with 
him)  for  the  defendants. — I  do  not  deu^  that  the 
employment  of  the  deceat-ed  was  on  or  in  or  about 
a  dock  or  quay  in  the  seniie  that  if  the  defendants 
had  been  the  owners  of  the  docks  they  would 


have  been  liable  in  this  matter.  The  real  ques- 
tion is  whether  the  defendants  were  "under- 
takers" within  sect.  7  of  the  Workmen's  Gom- 
pensation Act  1897.  That  depends  on  the  mean- 
mg  of  the  words  "  the  person  having  the  actual 
use  and  occupation "  in  sect.  23  of  the  Factory 
and  Workshop  Act  1895.  Those  words  do  not 
include  all  persons  who  in  common  parlance  are 
said  to  "  nse  "  the  place  in  question.  A  person  in 
a  shop  or  restaurant  is  "using"  it,  but  nn- 
doubtedly  he  would  not  be  held  to  be  in  "  aotnal 
nse  and  occupation  "  of  it  within  sect.  23.  What 
is  the  sense  in  which  "  nse "  is  there  used  P  I 
submit  the  word  was  put  in  before  "  occupation  " 
simply  to  avoid  the  legal  quibbles  which,  it  was 
thougnt,  would  probably  arise  as  to  the  exact 
meaning  of  "  occupation."  That  is  to  say,  the 
word  is  used  in  a  sense  analogous  to  "  ooonpa- 
tion." The  Legislature  intended  to  cover  the  case 
of  a  person  using  a  place  in  the  same  kind  of 
way  as  he  would  nse  it  if  he  were  the  "  occupier" 
of  it  in  the  strict  legal  sense.  A  carter  sent  with 
goods  to  a  ship  in  a  dock  in  one  sense  "  uses  "  the 
dock  but  he  would  not  be  its  "  ooenpier  "  within 
sect.  23,  because  his  use  would  not  be  analogous 
to  occupation.  "Aotnal"  use  means  "whether 
having  a  legal  title  to  the  land  or  not."  If  a 
company  owning  a  dock  were  to  allow  a  railway 
company  to  appropriate  part  of  the  dock  for  its 
railway,  so  that  otner  persons  would  be  excluded 
from  using  that  part  of  the  dock,  then  probably 
the  railway  company  would  be  the  "occupiers"  of 
that  pai-t  of  the  dock  within  sect.  23,  although 
their  use  of  it  might  be  only  by  the  sufferance  of 
the  dock  company.  "  Use  'must  here  be  read  in 
connection  with,  and  forming  one  phrase  with 
"  ooonpation."  "  Using  "  here  does  not  oome  to 
the  same  thing  as  "  having  the  nse  of."  £a  oon- 
nection  with  a  place, "  use  implies  "  occupation." 
The  sense  in  which  a  person  has  the  "use "of 
machinery  or  other  implements  is  different  from 
that  in  which  a  dock  or  a  piece  of  land  is  used. 
There  is  no  idea  of  occupation  in  the  case  of  a 
chatteL  A  ship  in  a  berth  has  a  right  of  way 
over  the  adjoining  quay,  but  is  not  "  using  "  the 
quay  in  the  sense  of  occupying  it.  The  nse  of 
a  quay  for  the  purposes  ot  unloading  cargo  is  not 
in  any  sense  an  exclusive  nse  or  occupation.  Tlie 
sole  ground  here  upon  which  the  defendants  are 
said  to  have  had  the  "  use  and  oocnpation "  of 
this  qn^.  is  that  a  servant  of  theirs  happened  to 
be  stanwng  there  and  doing  some  work  for  them. 
He  cited : 

francw  v.  I^mer  Brothers,  81  I^  T.  Bep.   770; 
(1900)  1  Q.  B.  478. 

As  to  the  gangway  it  oannot  be  said  to  be 
"  plant "  within  sect.  23,  because,  as  the  County 
Court  judge  has  expressly  found,  it  was  not  used 
in  the  ordinary  processes  of  loading  and  nnload- 
ing  cargo  to  or  from  the  quay.  At  the  very 
highest  a  gangway  could  only  be  said  to  be 
ancillary  to  the  process  of  loading  and  unloading, 
because  it  was  only  used  to  enable  persons  to  go 
to  and  from  the  dock  and  the  ship. 

Smith,  M.R. — In  this  case  a  claim  has  been 
made  against  the  owners  of  a  ship  which  took  up 
a  berth  alongside  the  quay  in  the  Alexandra 
Docks  at  HuU.  The  ship  had  a  cargo  of  cattle 
and  other  merchandise.  The  defendants  were 
going  to  unload  the  ship  as  their  own  stevedores, 
and  for  that  purpose  had  engaged  the  deceased 
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man,  whoee  vidow  is  now  seeking  for  compensa- 
tion. Tke  deceased  was  on  the  quay,  and  was 
occupied  in  pushing  a  gangway  from  the  quay  on 
to  the  ship  for  the  purpose  of  getting  on  board 
the  ship  and  unloading  tne  cattle  into  Bghters  on 
the  other  side  of  the  vessel,  when  the  accident 
happened  which  caused  his  death.  His  foot 
slipped  and  he  fell  over  the  quay  and  was  crushed 
between  the  ship  and  the  wall.  The  County 
Court  judge  made  an  award  in  favour  of  the 
defendants,  on  the  ground  that  the  employment 
of  the  deceased  was  on  a  ship.  In  my  opinion 
there  was  no  evidence  before  him  to  support  that 
finding.  The  deceased  had  not  got  on  to  the 
ship.  He  was  working  on  the  quay  when  the 
accident  happened.  On  that  point,  therefore,  I 
cannot  agree  with  the  Ooun^r  Court  judge.  The 
next  question  is  whether,  if  he  was  working  on 
the  quay,  he  was  working  "  on  or  in  or  about  a 
taatmrj  within  sect.  7  o?  the  Workmen's  Com- 
pensation Act  1897.  That  section  enacts  that  the 
word  "factory"  shall  include  any  dock,  wharf, 
quay,  warehonse,  machinery,  or  plant  to  which 
any  provision  of  the  Factory  Acts  is  applied  by 
the  Factory  and  Workshop  Act  1895.  Ixwking 
then  at  sect.  23  of  the  f*actory  and  Workshop 
Act  1895,  it  seems  to  me  perfectly  plain  that  the 
deceased  at  the  time  of  the  ac<udetnt  which  caused 
his  death  was  working  on  a  "  factory  "  within  the 
meaning  of  sect.  7  of  the  Workmen's  Compensa- 
tion Act  1897.  Then  comes  the  qnestion  whether 
the  defendants  were  "  undertakers  "  within  sect.  7. 
The  word  "  undertakers  "  is  there  defined  as  mean- 
ing in  the  case  of  a  factory  "  the  occupier  thei'eof 
within  the  meaning  ot  the  Factory  and  Workshop 
Acts  1878  to  1895.'*^  To  find  the  meaning  of  "  occu- 
pier "  we  have  to  refer  to  sect.  23  of  Ute  Factory 
and  Workshop  Act  1895.  The  meaning  of  that 
section  was  discussed  recently  in  this  court  in  the 
case  of  Carringion-v.  Bannister  and  Co.  (ante,p.457) 
and  I  shall  not  go  through  it  again.  The  ques- 
tion before  us  now  depends  merely  on  the  meaning 
of  the  words  at  the  end  of  the  section,  "  the  per- 
son having  the  actual  use  or  occupation  of  a  dock, 
wharf,  quay,  or  warehouse  .  .  .  shall  be 
deemed  to  lie  the  oconpier  of  a  factory."  Were 
the  def  endajits  "  in  actual  use  or  occupation  "  of 
this  quav  at  the  time  of  the  accident  f  The  quay 
was  built  for  the  purpose  of  its  being  used  by 
ships  when  loading  or  unloading.  The  ddendants' 
ship  was  alongside  ttie  quay,  and  so  lone  as  she  lay 
there  she  was  monopolising  the  part  of  it  by  her 
side.  It  is  not  like  the  case  of  a  carter  coming  on 
to  the  quav  to  deliver  goods,  or  of  a  clerk  or  other 
person  walkine  over  the  quay  on  his  way  to  the 
ship.  By  bringing  their  ship  alongside,  the 
denndants  were  actually  using  and  occupying  a 
portion  of  the  quay,  and  I  cannot  say  but  that 
thejr  were  therefore  the  "  occupiers  of  a  factory  " 
within  sect.  23,  at  the  time  of  the  accident 
and  therefore  were  "undertakers  "  within  sect.  7 
of  the  Workmen's  Compensation  Act  1^7. 
Another  and  an  alternative  point  was  also 
argued  on  behalf  of  the  plaintiff.  It  was  con- 
tended that  the  gangway  was  "  plant,"  used  in  the 
process  of  unloading,  within  sect.  23  of  the 
Factory  and  Workshop  Act  1895.  But  on  the 
facts  that  argument  fails.  The  facts  are  that  the 
gangway  was  not  being  used  or  about  to  be  used 
at  the  time  of  the  accident  for  the  purpose  of 
unloading  from  the  ship  to  the  quay,  but  to 
enable  the  workmen  and  other  persons  to  get  on 


to  the  ship  from  the  quay  so  that  the  cattle  might 
be  discharged  into  lighters  on  the  other  side  of 
the  vessel.  Therefore,  on  this  point,  I  think  that 
the  plaintiff's  argument  fails.  But  for  the 
reasons  I  have  given  I  think  that  she  is  entitied 
to  succeed  upon  the  first  point,  and  that  the  appeal 
must  therefore  be  allowed. 

CoLiiiNS,  L.J. — I  am  of  the  same  opinion.  Tho 
question  is  whether  the  defendants  are  "  under- 
takers "  in  respect  of  a  "  factory  "  on  which  thft 
deceased  was  employed  at  the  time  when  he  was 
accidentally  killeil.  It  is  not  disputed  by  the 
learned  counsel  who  appeared  on  oehall  of  the 
defendants  that  the  plaice  on  or  in  or  about  which 
the  deceased  was  employed  is  one  that  is  <»pable 
of  being  a  "  factory  *'  within  sect.  7  of  the  Work- 
men's Compensation  Act  1897.  The  deceased  was 
employed  on  or  in  or  about  a  quay,  and  he  also 
had  wities  to  perform  on  the  defendants'  ship. 
The  County  Court  judge  seems  to  have  thought 
that  one  employment  excluded  the  other,  but  it 
seems  to  me  quite  clear  that,  whatever  may  have 
been  the  duties  of  the  deceased  alter  gettmg  on 
board  the  ship,  his  employment  at  the  time  of 
the  accident  was  on  the  qnay.  Now  a  quay  un- 
doubtedly may  be  a  "  factorr  within  the  Work- 
men's Compensation  Act  lo97,  because  the  word 
includes  those  things,  including  docks,  wharves, 
and  quays,  which  are  to  be  deemed  factories 
according  to  the  provisions  of  sect.  23  of  tiie 
Factory  and  Workshop  Act  1895.  Therefore  we 
find  that  the  deceased  was  employed  physically 
upon  something  which  is  capable  of  being  a 
factory.  We  have  to  see  whether  the  defendutts 
were  "undertakers"  of  a  "factory."  The  two 
things  must  be  taken  tog^ether,  in  order  to  find 
out  whether  the  particular  place  where  tiie 
deceased  met  with  his  death  was  a  "factory," 
and  whether  the  defendants  were  "  undertakers." 
Now  it  is  to  be  observed  that,  though  the  term 
"  factory  "  has  been  made  by  a  somewhat  round- 
about process  to  cover  a  number  of  different 
subject-matters,  there  is  one  feature  common  to- 
all  of  them .  They  are  all  of  them  places  which  ar& 
capable  of  being  defined  in  area,  not  neoessaiilv 
with  minute  exactness,  but  sufficientiy  for  all 
practical  purposes.  The  area  of  ground  on  which 
at  any  ^ven  moment  a  man  is  stsmding  is  subject 
merely  to  a  pedis  possessio.  It  would  be  impos- 
sible to  say .  that  a  small,  undefinable  space  like 
that,  only  occupied  for  a  moment,  could  be  & 
"factory  within  the  meaning  of  the  Act.  It 
seems  to  me  that  to  constitute  such  a  "  factory  "' 
you  must  have  some  area  definable  by  metes  and 
bounds.  In  the  present  matter  we  are  consider- 
ing the  case  of  a  quay  which  is  a  space  oapable- 
of  being  a  "  factory,  if  it  is  used  to  sucn  axi 
extent  as  to  make  it  definable  in  the  way  I  have 
mentioned.  A  person  standing  on  it  cannot  be 
said  to  be  the  occupier  of  a  factory,  but  I  see  no 
reason  why  the  space  of  quay  along  the  side  of' 
the  ship  should  not  be  capable  of  being  a  factory 
and  of  being  occupied  by  someone  in  that  sense. 
Were  the  respondents,  then,  the  "  undertakers  "' 
in  respect  of  that  quay  at  the  time  of  th» 
accident?  "Undertakers"  is  defined  in  sect.  7 
as  meaning  in  the  case  of  a  factory  its  occupier 
within  the  Factory  and  Workshop  Acts  1878  to 
1895.  The  question  then  arises,  under  sect.  23  of 
the  Factory  and  Workshop  Act  1895,  whether  the 
defendants  were  in  "  actual  use  or  occupation  "  of 
the  qnay.    In  order  to  decide  whether  a  person  can. 
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\»  Baid  to  hare  tbe  "  actual  use  or  oooupation  " 
of  anything,  it  is  important  to  oonnder  the 
natnre  of  tine  subject-matter  which  is  said  to  be 
in  use  or  oocupntion.  We  must  look  at  the 
purpose  for  which  it  exists  and  for  which  it  is 
ordinarily  used.  A  quay  such  as  this  is  made 
and  used,  as  is  well  known,  for  the  purpose  of 
loadiug  and  unloading  ships.  Such  a  user  as  that 
does  not  involve  the  absolute  exclusion  of  every- 
one not  engaged  in  the  servioe  of  the  ship  from 
the  area  of  quay  so  used,  but  it  does  involve  this, 
that  for  the  length  of  the  ship  the  quay  is  used 
ezolnsively  by  that  ship  so  far  as  the  purposes  of 
loading  and  unloading  are  oonoemed.  fx)r  those 
purposes  the  ship  has  the  sole  benefit  and  use  of 
that  part  of  the  quay.  I  cannot  see  how  in  any 
other  sense  there  could  be  any  actual  user  of  the 
quay.  Now,  the  Act  does  not  insist  upon  any- 
thing more  than  "  actual  user."  That  expression 
seems  to  me  to  mean  something  less  than  "  occu- 
pation," in  the  strict  sense  of  that  word.  I  think 
that  full  meaning  is  given  to  "  actual  use  "  when 
it  is  treated  as  the  user  by  the  owser  of  a  ship 
who  is  usins  the  quay  for  all  the  purposes 
incidental  to  the  loading  or  unloading  of  the  ship. 
The  defendants  had  practically  the  ezdastve 
right  and  enjovment  of  a  substantial  area  of  the 
qnay  for  the  length  of  their  ship.  Therefore  I 
tnink  we  have  here  all  the  necessary  elements  to 
entitle  the  plaintiff  to  succeed.  There  is  a  factory, 
its  actual  user  by  the  defendants,  and  the  acci- 
dent causing  the  death  of  the  deceased  while 
he  was  employed  on  or  in  or  about  the  faotoiT. 
For  these  reasons  I  agree  that  the  appeal  should 
be  allowed.  One  other  point  was  argued,  and  as 
to  that  I  agree  with  what  my  Lord  has  said.  A 
gangway  is  capable,  I  think,  of  being  ''  plant," 
but  in  the  present  case  the  gangway  was  not 
being  used  in  the  process  of  loading  or  unloading 
the  ship  to  or  from  the  quay.  The  use  of  the 
gangway  was  merely  ancillary  to  the  process  of 
nnloading,  and  that  is  not  enough  to  make  the 
gangway  "plant"  of  the  kind  mentioned  in 
eect.  23  of  the  Factory  and  Workshop  Act  1895. 
There  is  also  another  difficulty  in  the  plaintiffs' 
way.  The  unloading  of  the  ship  on  which  the 
deosased  was  employed  was  not  on  to  the  quay, 
but  into  lighters,  and  for  this  reason  also  the 
gangway  is  not  within  the  meaning  of  the  "  plant  " 
mentioned  in  danse  (a)  of  sect.  23. 

Stiruro,  L.J. — ^I  agree.  I  think  that  the 
defendants  had  the  aotnal  user  of  the  quay 
alongfcide  their  ship,  and  they  were  therefore  the 
"  occupiers  "  of  the  quay  within  the  Act.  I  agree 
also  on  the  other  point  as  to  the  gangway.  The 
evidence  shows  that  it  was  not  used  in  the 
process  of  unloading  from  the  ship  on  to  the 
quay,  because  the  ship  was  going  to  be  discharged 
into  lighters.  The  gangway  is  therefore  not 
within  the  meaning  of  the  word    "plant"    in 

"*"*•  ^-  Appeal  alUnoed. 

'  Solictors  for  the  plaintiff,  Williamson,  HUl, 
and  Co.,  for  T.  and  A.  Prieiirnan,  Hull. 

Solicitors  for  the  defendants,  PriMiard  and 
Sons,  for  /.  and  T.  W.  Bearfield  and  Lambert, 
Hull. 


Tuesday,  Nov.  27. 
(Before  Smith,  M.B.  and  Oollins,  L.J.) 
Solomon  v.  Mttllinxb  and  otrbbs.  (a) 

APPSAL  FKOM  THB  QUSBN'S  BENCH  DITIBIOH. 

Practice — Costs — Action  in  High  Court — Tort — 
Recovery  of  less  than  1<M.  —  Action  "  which 
coitld  have  been  eotnmenecd  in  -a  County  Court " 
County  Courts  Act  1888  (51  &  52  vlct.  e.  43), 
».  116. 

By  seel.  116  of  the  County  Courts  Act  1888,  with 
respect  to  any  action  brought  in  the  High  Court 
"  which  could  have  been  eommenced  in  a  County 
Court,"  it  is  provided  that,  if  in  an  action 
founded  on  tort  the  plaintiff  shall  recover  less 
than  102.,  he  shall  not  be  entitled  to  any  costs  cf 
the  action. 

Held,  that  the  words  "  which  coiUd  have  been 
commenced  in  a  Cov/nty  Court "  have  reference 
to  the  class  of  actions  which  a  County  Court 
has  jurisdiction  to  entertain,  and  not  to  the 
amount  of  the  claim  on  the  plaintiff's  torit. 

Therefore  in  an  action  for  conversion  of  a  motor 
ear  valued  at  5002.,  where  the  plaintiff  accepted 
in  satisfaction  of  hit  claim  the  sum  of  21.  which 
the  defendant  had  paid  into  court  with  a  denial 
of  liability  : 

Held,  that  the  plaintiff  was  not  entitled  to  any 
costs  of  the  action. 

Goldhill  V.  Olarke  (68  L.  T.  Sep.  414)  overrtUed. 

This  was  an  appeal  by  the  plaintiff  from  aa 
order  of  Day,  J.  at  chambers. 

The  action  was  brought  against  two  defendants, 
Mulliner  and  the  Motor  Carriage  Supply  Com- 
pany Limited. 

By  his  statement  of  claim  the  plaintiff  alleged 
that  in  Feb.  1900  he  stored  a  motor  car  with  the 
d^endant  Mulliner  for  safe  custody;  that  in 
Mav  1900  the  defendant  Mulliner  wrongfallv  and 
without  the  plaintifTs  authority  parted  with  the 
possession  of  the  car  to  the  defendant  company 
and  that  the  company  refused  to  deliver  up  the 
car  to  the  plaintiff;  and  he  claimed  as  against 
the  two  defendants,  jointly  and  severally,  the 
return  of  the  car  or  500!.,  its  value,  and  damages 
for  its  conversion. 

The  plaintiff  then  applied  for  an  interim 
injunction  against  the  company  to  restrain  them 
from  parting  with  the  possession  of  the  oar. 

On  its  appearing,  that  the  company  had  sold 
the  car  for  440!.,  the  judge  at  chambers  who 
heard  the  plainiaffs  appuoation  ordered  the 
company  to  pay  4402.  into  court. 

Upon  that  the  company  by  their  statement 
of  defence  admitted  their  liability  for  3401.  bat 
set  up  a  counter-claim  against  the  plaintiff  for 
1002. 

The  plaintiff  thereupon  took  3402.  out  of  court, 
and  the  action  against  the  company  proceeded 
vrith  regard  to  the  1002.  remaining  in  oonrt 

Mnlliner,  by  his  statement  of  defenoe,  denied 
liability,  and  paid  22.  into  court  as  sufficient  to 
satisfy  the  plaintiffs  claim. 

Under  Order  XXII.,  r.  7  the  plaintiff  took  out 
the  22.  in  satisfaction  of  his  chum  .against 
Mulliner,  and  served  notice  of  disoontinaanoe 
as  against  him. 

The  plaintiff  then  brought  in  for  taxation  his 
bill  of  costs  as  against  Mnfiiner  up  to  the  time  of 
Mulliner's  payment  into  oourt. 

<a)  Boportail  hj  E.  Maslbt  Svith,  Biq.,  Barri<Ur«t-La». 
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The  master  refused  to  tax  upon  the  groan  d 
that,  under  sect  116  of  the  Gonniy  Courts  Act 
1888,  the  plaintifF  was  not  entitled  to  any  costs 
at  the  action  asainst  Hnlliner. 

Therenpon  the  plaintiff  took  ont  a  anrnmons 
before  the  judge  at  chambers  asking  either  that 
his  costs  of  action  against  Mullinsr  on  notice  of 
di80(mt)i»ianoe  after  payment  intooonrt  might  be 
taxed  on  the  High  Goort  scale  upon  the  ground 
that  the  action  could  not  have  been  commenced 
in  a  County  Court,  or  for  a  certificate  that  the 
afltion  was  fit  to  have  been  brought  in  the  High 
Goart 

Day,  J.  refused  the  application. 

The  plaintiff  appealed. 

The  County  Courts  Act  1888  (51  &  52  Vict, 
o.  43)  provides  as  follows  : 

8eot.  116.  With  lespeot  to  any  aotiou  brought  in  the 
ffigh  Court  whioh  ocnld  baTe  been  oommenoed  in  a 
Coontjr  Court,  the  following  proTuions  shall  apply  : 
.  .  .  (2)  If  in  an  action  fonnded  on  tort  the  plabi- 
as  shall  reoorer  a  sum  leu  than  101.  he  shall  not  be 
eatitled  to  any  ooeta  of  the  aotion ;  .  .  .  nnlesi  in 
•ajsooh  aotion  ...  a  judge  of  the  High  Conrt 
oertifles  that  there  was  sni&oient  reason  for  bringing  the 
aotion  in  that  court,  or  nnleas  the  High  Gout  or  a 
jodge  thereof  at  ohamben  ihall  by  order  allow  ooets. 

Wheeler,  Q.C.  and  James  Todd  for  the  plaintiff. 
— The  plaintiff's  claim  to  his  costs  of  the  action  is 
■ot  in  any  way  affected  by  sect.  116  of  the  County 
Oonrte  Act  1SB8.  The  case  does  not  come  within 
the  purview  of  that  section,  because  the  aotion  is 
not  one  "  which  could  have  been  commenced  in  a 
County  Court."  The  plaintiffs  chief  claim  in 
the  action  was  the  return  of  his  motor  car  or  its 
value,  the  valne  being  at  least  3402.  An  action 
such  as  that  could  not  have  been  brought  in  the 
Oonnty  Court,  as  the  claim  is  beyond  i^e  limited 
jorisdiction  of  that  court.  It  is  true  that  in  the 
result  the  plaintiff  has  accepted  2L  in  satisfaction 
of  his  claim  against  Mulliner,  but  when  he  com- 
menced the  aotion  the  full  amount  he  claimed 
might  have  been  recovered  either  from  Mulliner  or 
from  the  company.  The  claim  he  made  was  for  a 
i<Hnt  tort  committed  by  Mulliner  and  the  com- 
pany. Sect.  116  speaks  of  the  possibility  of  the 
action  being  "oommenoed"  in  a  County  Court. 
'So  discover  whether  an  action  is  or  is  not  within 
the  provisions  of  that  section,  the  test  to  be 
applied  is  the  amount  claimed  in  the  writ,  not  the 
amount  which  the  plaintiff  eventually  recovers  -. 

QtHdhOl  V.  Clarke,  68  L.  T.  Sep.  414. 
They  referred  also  to 

Btmnm  v.  Duwn  and,  Co.,  60  L.  T.  Bep.  560 ;  22 
Q.  B.  Div.  529. 

The  learned  judge  at  chambers  ought  not  to  have 
refused  a  certificate  that  the  aotion  was  fit  to 
have  been  brought  in  the  County  Court.  He  had 
no  discretion  to  refuse.  Where  an  action  is 
brought  to  enforce  a  legal  right,  and  there  is  no 
misconduct  on  the  part  of  the  plaintiff,  the  court 
has  no  discretion  to  refuse  him  costs  : 

Coavar  V.  WhUHngham,  43  L.  T.  Bep.  16;  15 
Oh.  Div.  501. 
Grimwood  Meare  for  the  defendant  Mulliner. — 
This  action  could  have  been  commenced  against 
Mulliner  in  the  County  Court.  The  plaintiff  has 
only  recovered  22.  The  amount  recovered  is  the 
criterion  for  deciding  whether  sect.  116  is  or  is 
not  applicable  to  any  particular  case.    It  is  clear 


that  this  was  the  law  under  the  former  Ooun^ 
Courts  Act  of  1867 : 

ChatJUld  V.  BedgiBidc,  4  C.  P.  Div.  459. 

The  phraseology  of  sect.  116  is  not  quite  the  same- 
as  that  of  the  corresponding  section — sect.  5— of 
the  Act  of  1867,  but  there  is  no  reason  for 
snggetiting  that  any  alteration  of  the  law  waa 
inteode<i.  The  County  Courts  Act  1888  is  a  oon- 
solidation  Act.  I  admit  that  Ooldkill  v.  Clarke 
(ubi  ntp.)  is  somewhat  against  mv  contention. 
Bnt  there  is  a  later  decision  of  toe  Divisional 
Court  in  my  favour : 

limejoy  v.  Cole,  71  L.  T.  Bep.  374 ;  (1894)  2  Q.  B. 

set. 

There  is  no  reason  why  the  plaintiff  should  not 
have  brought  this  action  as  against  Mulliner  in 
the  County  Court,  and  have  sued  the  company  in 
the  High  Court.  The  torte  alleged  to  have  been 
committed  by  Mulliner  and  the  company  are  quite- 
distinct  from  each  other.  The  two  def endanto  in 
this  action  are  not  joint  tortfeasors :  (see  the  com- 
mente  of  Lord  Herschellon  MerryvoeaiherY.NiaMU, 
8  T.  R.  186,  in  the  Scoteh  case  of  Palmer  v, 
Wick  and  Pulteneytoten  Steam  Shipping  Company 
LimiUd,  71  L.  T.  Rep.  163;  (1894)  A.  C.  318).  As 
to  the  question  of  the  discretion  of  the  judge,  the- 
court  ought  not  to  interfere  with  the  way  in  which 
the  judge  has  exercised  it : 

Bew  V.  Bew.  81  L.  T.  Bep.  284 ;  (1899)  2  Ch.  467. 

[Collins.  L.J.  referred  to  MiUington  v.  Harteod 
(66  L.  T.  Rnp.  576 ;  (1892)  2  Q.  B.  166).] 

Wheeler,  Q.C.  in  reply. 

Smith,  M.R. — This  is  an  action  of  trover  in 
respect  of  a  motor  car  brought  against  two  defen- 
dante.  In  his  stetement  of  claim  the  plaintiff 
alleges  two  separate  conTersions,  one  by  the  defen- 
dant MnUiner,  the  other  by  the  other  defendant, 
the  Motor  Carriage  Supply  Company ;  in  the  one 
case  he  says  that  MuUiner  had  wrongly  parted 
with  the  possession  of  the  car  to  the  company, 
and  in  the  other  case  he  says  that  the  company 
had  refused  to  deliver  up  the  car  to  him.  Thoso 
are  two  separate  tortious  aote,  though  no  doubt 
the  plaintiff's  claim  is  made  against  the  two- 
defendante,  jointly  and  severally,  for  the  return 
of  the  oar  or  its  value.  That  bemg  the  statement 
of  claim,  Mnlliner  paid  21.  into  conrt,  at  the  samo 
time  denying  his  liability.  Thereupon  the  plain- 
tiff took  out  the  22.  in  satisfaction  of  his  claim 
against  Mnlliner  and  gave  him  notice  of  dis- 
continuance. From  the  company  the  plaintiff 
has  obtained  payment  of  3402.,  and  there  is  also 
a  sum  of  1002.  which  the  company  has  paid  into 
court  as  to  which  the  aotion  oetween  the  plain- 
tiff and  the  company  is  still  proceeding.  But  aa- 
regards  Mulliner,  the  plaintiff  having  given  up  his 
cause  of  action  carried  in  his  bUl  of  ooste  tar 
taxation.  The  master  refused  to  tax  on  the- 
ground  that  under  sect  116  of  the  County  Court 
Act  1888  the  plaintiff  was  not  entitled  to  any 
coste  from  Mulliner.  A  summons  was  t^en  taken 
ont  by  the  plaintiff  before  the  judge  at  chambers. 
Day,  J.  was  of  opinion  that  the  master's  decision 
was  rip;hr,  and  he  refused  the  certifioato  which  the 
plaintiff  had  asked  for  nnder  sect  116.  From 
Day,  J.  the  plaintiff  has  appealed  to  this  court. 
The  matter  depends  on  the  true  construction  oC 
sect.  116,  but  to  find  out  the  true  meaning  of  the 
section  it  is  necessary,  I  think,  to  consider  what 
was    the  effect  of    previous  legislation  on  tids 
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subject.  Before  the  passing  of  the  Act  of  18A8 
the  law  on  this  subject  depended  on  8»«t.  5  of  the 
County  Courts  Act  1867.  In  CkatJUld  v.  Bedg- 
xeiek  (ubi  tup.)  the  Court  of  Appeal  placed  a  con- 
strnotion  on  that  section.  The  question  in  that 
case  was  just  the  same  as  it  is  in  the  present  case. 
The  plaintiff  contended  that  an  be  bad  olaimed 
in  his  writ  a  snm  exceeding  502.  his  action  was 
not  within  sect.  67  of  the  Judicature  Act 
1873,  which  enactt-d  that  the  proviHions  of 
sect.  5  of  the  County  Courts  Act  1867  should 
apply  to  all  actions  in  the  High  Court  of 
Jostace  "in  which  any  ntlief  is  sought  which 
can  be  ^ven  in  a  County  Court."  Sir  Ghnirge 
Jessel,  M.R.  said :  "  In  my  opinion  this  means 
where  relief  is  sought  of  a  kiud  wh<ch  can  be 
given  by  a  County  Court,  and  does  not  mean 
where  relief  is  sought  only  of  such  an  amount  as 
could  be  jriven  »'y  a  County  Court."  Brett, 
L.J.  said :  "  I  am  of  opinion  that  the  amount  for 
which  the  writ  was  indorsed  has  nothing  to  do 
with  the  question."  And  Cotton,  L.J.  was  of  the 
same  opinion.  In  that  case,  theraforif,  which  was 
decided  in  1879,  the  Court  of  Appeal  pat  a 
coDBtruction  on  the  legislation  which  was  in 
force  up  to  the  time  of  the  passing  of  tie 
County  Courts  Act  1888.  The  court  held  that 
it  was  the  character  and  quality  of  the  action  that 
was  to  be  looked  at  fer  the  purpose  of  deciding 
whether  or  not  it  was  one  which  could  have  been 
bronght  in  a  County  Court.  For  instance,  an 
action  of  trover  or  for  goods  sold  and  delivered 
can  be  commenced  in  a  County  Court,  but 
an  action  for  breach  of  promise  of  marriage 
cannot.  Then,  in  1888  the  County  Courts  Act 
which  is  now  in  force  was  passed.  That  is  a  con- 
solidation Act.  Sect.  116  of  that  Act  deals  in 
Tparia  materia  with  sect.  5  of  the  Act  of  1867, 
though  the  phraseology  of  the  sections  is  not  the 
same.  I  cannot  tell  why  the  alteration  in 
phraseology  was  made,  but  the  real  question  is 
whether  ue  Legislature  intended  to  make  any 
alteration  in  the  law.  The  words  of  sect  116  on 
which  the  plaintiff  relies  hi  e  at  the  beginning  of 
the  section :  "  With  respect  to  any  action  brought 
in  the  Hisrh  Court  which  could  have  been  com- 
menced in  a  County  Court."  1  read  those  words 
as  meaning  "  properly  commenced "  both  as 
regards  quality  and  amount.  The  question 
whether  an  action  could  have  been  so  commenced 
is  not  to  be  decided  at  the  moment  when  the 
action  is  brought,  but  when  it  has  been  tried,  and 
the  amount  which  the  plaintiff  is  entitled  to  has 
been  ascertained.  It  does  not  depend  on  the  sum 
which  the  plaintiff  chooses  to  name  on  his  writ. 
In  the  present  case  the  plaintiff  has  admitted 
that  the  22.  which  he  has  recovered  from  Mnlliner 
is  sufficient  to  satisfy  his  claim  as  against 
MuUiner.  That  is  a  claim  which  could  properly 
have  been  brought  in  a  County  Court.  The 
action  agaiost  Mnlliner  is  therefore  one  which 
comes  within  the  provisions  of  sect.  116.  The 
decision  of  Day,  J.  was  right  upon  that  point, 
and  I  do  not  see  any  ground  for  interfering  with 
his  exercise  of  his  discretion  in  refusing  to  give 
the  plaintiff  a  certificate  under  that  section.  As 
to  the  cases  that  have  been  cited  there  seems  to 
me  to  be  some  embranglement.  I  have  tried  to 
point  out  that  the  decision  of  the  Court  of 
Appeal  in  Chaifield  v.  Sedgwick  {ubi  »up.)  ought 
to  be  applied  to  sect.  116,  though  the  words  of 
that  section  are  slightly  different  from  the  words 


of  the  Acts  which  were  in  force  when  th.it  case  wa» 
decided.  The  decision  of  the  Divisional  Court  in 
Iiovqoy  V.  Cole  (uiit  sup.)  seems  to  me  to  be 
preferable  to  that  of  Charles,  J.  in  OoMhill  v. 
Glarke  (ubi  tup.).  With  all  due  submission  to 
that  learned  judge,  I  cannot  follow  him.  The 
amount  which  a  plaintiff  claims  on  bis  writ 
does  not  decide  the  question  whether  the  action 
"  could  have  been  commenced  in  a  County  Court" 
within  sect.  116.  The  question  depends  on  the 
adjudication  in  the  cause.  As  the  plaintiff  in 
the  present  case  has  only  recovered  22.  from 
Mnlliner,  he  is  not  entitled  to  any  cot-ts.  For 
these  reasons  I  think  that  the  appeal  must  be  dis- 
missed. 

Collins,  L.J. — I  am  of  the  same  opinion.  The 
difficulty  that  has  arisen  in  this  case  is  the  result 
of  previous  decisions.  I  had  thought  that  the 
law  on  the  point  which  has  just  been  argued  was 
perfectly  clearly  ascertained,  and  I  confess  it 
seems  strange  to  me  that  the  matter  should  have 
remained  till  now  in  an  undeterminate  condition. 
I  am  unable  to  reoonoile  the  decision  of  Charlee,  J. 
in  1892  in  OoldhiU  v.  Clarke  {ubi  tup.)  with  that 
of  the  Divisional  Court  in  Lovejoy  v.  Co2e  (tt6t 
•up.),  in  1894.  Goldhill  v.  Clarke  {ubi  tup)  was  a 
distinct  decision  that  to  bring  an  action  within 
the  introductory  words  of  sect.  116  of  the 
County  Courts  Act  1888,  the  amount  claimed  by 
the  plaintiff  in  the  indorsement  on  his  writ  must 
be  below  the  limit  beyond  which  the  County 
Courts  have  no  jurisdiction.  As  I  read  the  case 
it  is  a  distinct  authority  to  that  effect.  But 
opposed  to  that  we  have  the  subsequent  decision 
of  the  Divisional  Court  (Hawkins  and  Lawrance, 
JJ.)  in  Lovejoy  v.  Co2e  {ubi  tup.).  This  decision 
appears  to  me  to  involve  the  conclusion  that  for 
the  purposes  of  the  introductory  words  of  tect.  116 
the  test  to  be  applied  is  not  the  amount  which 
the  plaintiff  indorses  on  his  writ,  but  the  amount 
which  it  is  adjudged  he  shall  recover  in  the 
action.  These  two  cases,  I  find,  are  cited  together 
in  notes  on  the  meaning  of  sect.  116  by  the 
editors  of  various  books  on  the  practice  of  the 
courts,  as  though  they  were  consistent  with  each 
other.  To  me  it  seems  that  the  two  cases  are 
contradictory  of  each  other.  Which  of  them 
then  is  right?  The  answer,  I  think,  involves  a 
review  of  the  policy  of  the  Legislature  on  the 
subject.  Up  to  1^8  that  policy  was  well  ascer- 
tained. By  sect.  5  of  the  County  Courts  Act 
1867  (30  &  31  Vict.  c.  142)  it  was  enacted  that  if 
in  any  action  in  any  one  of  the  superior  courts 
the  plaintiff  should  recover  a  sum  not  exceeding 
202.,  in  the  case  of  actions  founded  on  contract, 
or  102 ,  in  the  case  of  actions  founded  on  tort,  he 
should  not  be  entitled  to  any  costs  of  suit  unless 
he  obtained  a  certificate  from  the  judg^  that  there 
was  sufficient  reason  for  bringing  such  action  in 
such  superior  court.  The  object  was  to  deal  with 
a  plaintiff  who  should  recover  only  a  small  sum 
in  an  action  which  was  of  such  a  class  that  it 
might  have  been  entertained  in  a  County  Court. 
In  1879  a  question  was  raised  in  Chatfield  v. 
Sedgurick  {ubi  tup.)  as  to  the  effect  of  sect.  67  of 
the  Judicature  Act  1873  by  which  it  was  enacted 
that  the  provisions  of  sects.  5,  7,  8,  and  10,  of  the 
County  Courts  Act  1867  should  "apply  to  all 
actions  commenced  or  pending  in  the  High  Court 
of  Justice  in  which  any  relief  is  sought  which 
can  be  sriven  in  a  County  Court."  Sir  George 
Jeesel.  M  R  ,  referring  to  sect.  67.  said  :  "  In  my 
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oninion  this  means  where  relief  is  sought  of  a  kind 
wnich  can  be  given  by  a  County  Court,  and  does 
not  mean  where  relief  is  sought  only  of  such  an 
amount  as  could  be  given  by  a  County  Court. 
The  5th  section  of  the  Act  of  1867,  which  is  the 
first  section  incorporated,  shows  this,  for  it  makes 
the  sum  actually  recovered  the  test,  and  the 
section  was  incorporated  for  the  purpose  of 
depriving  a  plaintiff  of  costs  where  he  recovers 
less  than  201.  To  bold  that  marking  a  writ 
with  more  than  50!.  excludes  the  operation 
of  sect.  67  of  the  Judicature  Act  1873  would 
Tirtually  repeal  that  section."  That  is  the  answer 
to  the  argument  addressed  to  us  to-day,  as  it 
was  in  the  case  in  1879.  Now,  the  County  Courts 
Act  1888  is  a  consolidation  Act,  and  I  can  see  no 
reason  for  supposing  that  the  Legislature  in 
adopting  the  legislation  of  an  earlier  statute  had 
any  intention  in  1883  of  altering  the  law  aa  it 
then  stood.  Therefore  it  is  in  that  attitude  of 
mind  that  I  approach  the  consideration  of 
sect.  116.  The  words  in  that  section  which  have 
given  rise  to  this  appeal  are  the  introductory 
words :  "  With  respect  to  any  action  brought  in 
the  High  Court  which  could  have  been  com- 
menced in  a  County  Court.''  If  those  words  are 
capable  of  bearing  the  same  meaning  that  was 
borne  by  the  corresponding  words  in  earlier  legis- 
lation, tbey  ought,  as  I  have  said,  to  bear  tnat 
meaning,  and  I  think  with  very  slight  modifica- 
tion they  will  be  enabled  to  bear  it.  The  words 
ought,  I  think,  to  be  read  as  referring  to  "  any 
action  of  a  class  which  can  be  brought  in  the 
Conntr  Court  but  which  is  brought  in  the  High 
Court. '  That  is  the  construction  which  was 
adopted  by  the  Divisional  Court  in  Loctjoy  v. 
Cole  (tifrt  •up.),  and  I  have  no  hesitation  in  adopt- 
ing it  myself.  Then  I  come  to  the  other  point 
which  was  raised  aa  to  this  being  an  action 
against  joint  toilfeasors.  To  my  mind  it  is 
clear  that  the  action  is  not  one  of  that  kind. 
What  has  happened  is  thiH:  The  plaintiff  has 
elected  to  commence  one  action  in  which  he  has 
sued  two  defendunts  whom  he  has  treated  as 
being  each  liable  on  a  separate  independent  tort. 
Whether  or  not  he  had  power  under  the  rules  to 
sue  in  this  way  I  do  not  now  stop  to  consider. 
He  has  elected  to  issue  a  writ  in  that  way.  Now 
one  defendant  paid  into  court  a  sum  of  3402., 
which  the  plaintiff  bus  taken  out.  The  other, 
Mulliner,  paid  into  court  a  sum  of  22.,  and  this 
the  plaintiff  has  taken  out  in  satisfaction  of  his 
claim  against  Mulliner.  He  bas  accepted  22.  in 
satisfaction  of  what  he  chose  to  treat  as  a  sepajrate 
tort  committed  by  Mulliner.  That,  I  think,  brings 
his  action  against  Mulliner  within  the  provisions 
of  sect.  116,  construed  as  I  have  said  I  think  the 
section  should  be ;  and  thrrefore  by  that  section 
he  is  not  entitied  to  any  costs.  I  agree  that  the 
appeal  must  be  dismissed.       Appeal  dismisnd. 

Solicitor  for  the  plaintiff,  Thotnas  Durant. 
Solicitors  for  the    defendant  Mulliner,  Piesse 
and  Son. 


HIGH    COURT    OF   JUSTICE. 

CHANOEET  DIVISION. 

Oet.  30,  31,  and  Nov.  10. 

(Before  Oozbnb-Habdt,  J.) 

Neatbbson  e.  PETXBBOBonaR  Rural 
District  Council  (a) 

Indosure  award— Unallotted  land — Private  road 
— Right  of  patture — Presumption  of  lost  grant. 

Certain  landa  were  aUotled  by  inelosure  eommi*- 
tioners  in  1822  in  pursuance  of  52  Qeo.  3,  e.  143. 
The  commissioners  were  directed  to  $et  out 
certain  roads,  and  sect.  21  provides  that  the 
herbage  of  the  public  and  private  roads  should 
belong  to  and  be  the  property  of  the  person  or 
persons  to  whom  the  commissioners  should  allot 
and  aioard  the  same.  Amongst  other  roads 
awarded  was  "  one  private  carriage,  bridle,  and 
drift  road  and  footpath  distinguished  by  the 
name  of  M.-road,  of  the  breadth  of  40ft." 

The  award  provided  that  all  the  grass  and  herbage 
which  should  from  lime  to  tim^  grow  and  arise 
upon  all  the  private  roads  set  out  should  belong 
to  and  be  the  property  of  the  surveyor  of  high- 
ways to  be  appointed  for  the  common,  to  be  by 
him  let  annually  for  the  depasturing  of  sound 
and  healthy  sheep,  but  of  no  other  cattle  or  stock 
whatever,  at  arul  for  the  best  rent  or  rents  that 
could  be  reasonably  obtained,  and  that  the  rents 
should  be  applied  in  defraying  the  costs  of  main- 
tainiTig  the  public  and  private  roads.  The 
herbage  on  the  roads  was  let  publicly  by  auction, 
vfithout  any  restriction  providing  for  the  depas- 
turing of  sheep  only,  for  more  than  fifty  years. 

The  plaintiff  occupied  a  farm  on  one  side  of  M.- 
road,  and  claimed  an  injunction  to  restrain  the 
defendants  [a  rural  district  council  in  the  cha- 
racter of  surveyor  of  highways,  and  its  <enan^) 
from  grazing  or  pasturing  horses,  cattle,  and 
stock  other  than  sound  and  healthy  sheep  on 
M..road.  It  was  proved  that  the  plaintiff  had 
formerly  hired  M.-road  and  grated  cattle  there, 
and  received  money  for  the  right  of  turning 
cattle  thereon. 

Held,  that  the  soU  of  M.-road  became  vested  in 
the  oumers  of  adjoining  allotments,  including 
that  of  which  the  plaintiff  was  an  occupier, 
subject  only  to  a  right  of  way,  and  to  the  right 
of  the  surveyor  of  the  highways  to  the  herbage 
wiereon. 

Held,  also,  that  a  lawful  origin  should  be  presumed 
from  long  usage,  and  a  lost  grant  by  the  owners 
of  the  soU  of  the  road  by  virtu,e  of  which  the 
surveyors  were  released  from  the  restriction  as  to 
the  mode  of  grazing  imposed  by  the  award  must 
be  presumed. 

Ths  plaintiff  was  the  occupier  of  a  farm  adjoin- 
ing on  Moor-road,  a  private  road,  from  which  it  is 
separated  by  a  ditch  and  low  hedge. 

An  Act  for  draining,  inclosing,  and  improving 
the  lands  called  Borough  Fen  Common  and  Four 
Hundred  Acre  Common,  in  the  county  of  North- 
ampton, and  for  furming  the  same  into  a  parish 
to  be  called  Newborough,  and  for  building  and 
endowing  a  church  for  such  parish  (52  Qeo.  3, 
c.  143)  provided  for  the  appointment  of  oommis. 
sioners,  and  the  allotment  of  the  common. 

Certain  roads  were   to  be  set  out,  and   ike 

(a)  Beported  b;  Q.  B.  Hamilton,  Esq.,  BuTUt«r4t-L«w. 
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herbage  of  the  pablio  and  private  roads  was  to 
"  belong  to  and  be  the  property  of  the  person  or 
persona  to  whom  the  commissioners  should  allot 
and  award  the  same. 

The  award  of  the  commissioners  set  ont  "  one 
private  oarria^  bridle,  and  drift  road  and  foot- 
path distinguiahed  by  the  name  of  Moor-road,  of 
the  bnadth  of  4(tft." 

The  award  provided  that  all  the  grass  and 
herbage  which  should  from  time  to  time  g^w  and 
arise  upon  all  the  private  roads  set  out  and  there- 
inbefore awarded  should  belong  to  and  be  the 
property  of  the  surveyor  for  the  time  being  of 
the  mshways  to  be  appointed  for  the  said  common, 
to  be  by  him  let  annually  for  the  depasturing  of 
sound  and  healthy  sheep,  but  of  no  other  cattle 
or  stock  whatever  at  and  for  the  best  rent  or  rente 
that  could  be  reasonably  obtained  for  the  same, 
and  that  such  rent  or  rents  should  be  annually 
paid  aod  applied  towards  defraying  the  charges 
and  expenses  of  maintaining  and  keeping  in 
repair  tlie  said  public  and  private  roads. 

For  more  than  fifty  yean  the  herbage  had 
been  let  for  depasturing  horses  and  catUe  ae  well 
as  sheep.  The  plaintiff  himself  hired  the  grazing 
of  Moor-road,  and  received  money  for  cattie 
turned  thereon. 

In  1899  the  district  oonndl  let  the  grazing  of 
Moor-road  to  one  Yergette. 

The  plaintiff  olaimra  an  injunction  to  restrain 
the  grazing  or  depasturing  horses,  cattie,  and 
stock  other  than  sound  and  healthy  sheep  on 
Moor-road. 

Bav>Uni,  Q.G.  and  Peretval  for  the  phuntifE. — 
The  plaintiff  is  entitled  to  prevent  the  imposition 
on  his  land  of  a  greater  burden  than  that  imposed 
by  the  award. 

Eve,  Q.G.  and  Schiller  for  the  defendants. — 
The  plaintiff  is  seeking  to  enforce  a  public  right 
— the  proper  person  to  sue  is  the  Attomey- 
Qeneral.  Even  if  he  is  entitled  to  sue,  a  legal 
origin  must  be  presumed  for  a  user  which  has 
continued  for  fifty  years,  and  in  which  the  plaintiff 
has  acquiesced. 

Xawlins.  Q.C.  replied.  p^^  „^^  „„j^ 

Nov.  10. — Cozbnb-Habdt,  J. — By  the  New- 
borough  Inclosure  Act  of  1812  the  Borough  Feu 
Common  and  the  Four  Hundred  Acre  Common 
were  dealt  with  substantially  in  the  manner  usually 
adopted  in  Inclosure  Acts.  Commissioners  were 
appointed  who  were  directed  (inter  alia)  to  set  out 
certain  roads,  and  it  was  enacted  by  sect.  21  that 
the  herbage  of  the  public  and  private  roads  should 
belong  to  and  be  the  property  of  the  person  or 
persons  to  whom  the  commissioners  should  allot 
and  award  the  same.  By  sect.  24,  one-twentieth 
part  of  the  land  was  to  ba  allotted  to  the  lord  of 
the  manor  in  respect  of  his  right  to  the  soil,  and 
by  sect.  27  such  allotment  was  to  be  had  and 
taken  in  full  bar  lieu  and  compensation  for  all 
right  of  soil  in  the  said  open  common  or  waste 
land  therein  directed  to  be  divided  and  inclosed. 
The  award  under  this  Act  was  made  in  1822.  It 
set  out  a  large  number  of  roads,  public  and 
private,  amongst  others  "one  private  carriage, 
bridle,  and  drift  road  and  footpath,  distinguished 
by  the  name  of  Moor-road,  of  the  breadth  of 
40ft."  By  the  award  all  private  roads  were  to  be 
kept  in  repair  by  and  at  the  expense  of  the 
owners  and  proprietors  of  lands  and  estates  in 

v»L  liXxzm.,  ai46». 


Boron^  Fen  Common  and  the  Four  Himdred 
Acre  Common,  in  such  shares  and  proportions 
as  they  by  law  were  or  thereafter  would  be  liable 
to  contrioute  to  the  repair  of  the  public  roads. 
The  award  provided  tiiat  all  the  grass  and 
herbage  which  should  from  time  to  time  grow 
and  arise  upon  all  the  private  roads  set  out 
and  thereinoefore  awarded  should  belong  to 
and  be  the  property  of  the  surveyor  for  the 
time  being  of  the  highways  to  be  appointed  for 
the  said  common  and  wajste  land  called  Borough 
Fen  Common  and  the  Four  Hundred  Aore 
Common,  to  be  by  him  let  annually  for  the 
depasturing  of  sound  and  healthy  sheep,  but  of 
no  other  cattle  or  stock  whatever,  at  and  for  the 
best  rent  or  rents  that  could  be  reasonably  ob- 
tained for  the  same.  And  that  such  rent  or  rents 
should  be  anually  paid  and  applied  towards 
defraying  the  charges  and  expenses  of  maintain- 
ing and  keeping  in  repair  the  said  public  and 
private  roads.  It  has  not  been  argued  before  me 
that  this  restriction  upon  the  mode  of  dealing 
with  the  herbage  was  beyond  the  powers  of  the 
commissioners,  and  I  therefore  assume  its  va- 
lidity. The  plaintiff  is  the  occupier  of  a  farm, 
allotted  under  the  award,  on  one  side  of  the 
Moor-road,  from  which  it  is  separated  by  a  ditch, 
with  a  low  hedge  on  the  farm  side  of  the  ditch. 
It  is  established  by  evidence  that  the  herbage  on 
this  and  several  highways  has  been  annually  let 
by  auction.  The  precise  terms  of  letting  imme- 
diately after  the  award  cannot  be  ascertained ; 
but  the  evidence  satisfies  me  that  at  least  since 
1846  the  roads,  including  Moor-road,  have  been 
let  publicly  by  auction,  year  by  year,  pursuant 
to  directions  given  at  public  vestry  meetings, 
without  any  restriction  providing  for  depasturing 
of  sheep  only.  On  the  contrary,  the  conditions 
have  provided  a  limit  varying  from  time  to  time 
as  to  the  number  of  cattie  or  horses  which  might 
be  grazed  upon  Moor-road.  The  conditions 
usu^y  provided  that  the  hirer  of  Moor- road 
might  hang  a  gate  next  Thomey-ix>ad,  and  this 
was  regularly  done.  It  is  further  proved  that 
the  plaintiff  had  himself  been  party  to  many 
such  lettings,  and  has  himself  hired  Moor-road 
upon  these  terms,  and  grazed  cattie  thereon,  and 
received  money  paid  by  others  for  the  right  of 
turning  cattie  thereon  during  his  tenancy.  In 
1899  the  defendants,  the  rural  district  council, 
who  are  the  successors  of  the  surveyor  of  the 
highways,  let  Moor-road  by  auction  to  the  defen- 
dant Yergette  upon  conditions  of  which  the 
following  alone  are  material :  4.  That  not  more 
than  six  horses  nor  more  than  twelve  beasts  shall 
be  allowed  to  graze  on  any  road  at  one  time, 
under  a  penalty  of  6».  for  every  head  of  stock 
above  the  number,  and  if  any  stock  be  found  on 
any  of  the  roads  without  a  tender,  such  stock 
shall  be  deemed  trespassers,  and  be  impounded 
accordingly.  5.  That  no  swine  or  geese  shall  be 
allowed  to  graze  on  any  of  the  said  roads. 
6.  That  if  any  scabbed  sheep  or  diseased  or 
entire  cattle  be  found  grazing  upon  any  of  the 
said  roads  or  highways  the  owner  thereof  shall 
forfeit  and  pay  to  the  district  council  of  Peter- 
borough the  sum  of  10«.  for  every  such  animal. 
The  defendant  Yergette  turned  horses  and  cattie 
in  excess  of  the  prescribed  number  into  Moor- 
road,  and  without  a  tender.  It  is  alleged  that 
damage  was  done  to  the  ditohes,  which  the  plain- 
tiff or  his  landlord   is   bound  to  repair,  and, 
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farther,  that  the  cattle  and  horses  trespassed 
upon  the  plaintiff's  land  and  injured  his  com. 
Tne  defendant  Vergette  has  paid  40a.  damages, 
and  the  aotion  has  &en  staved  against  him.  The 
defendant  connoil  have  paid  40>.  into  court  with 
a  detual  of  liability.  The  plaintiff  now  seeks  an 
injnnotion  to  restaiin  the  disbnct  oonncil  from 
grazing  or  depasturing  horses,  cattle,  or  stock 
other  than  he&lthj  sheep  in  or  upon  Moor-nxid. 
These  facts  being  admitted  or  proved,  several 
qneetions  arise  for  mj  deoiBion.  In  the  first 
place,  it  is  b^  no  means  clear  in  whom  the  soil 
of  the  road  is  now  vested.  It  may  be  vested  in 
persons  claiming  under  the  Marquis  of  Exeter, 
in  whom  the  soil  of  the  common  was  vested 
at  the  date  of  the  award,  on  the  gpround 
that  it  is  not  allotted  to  anyone  else.  This 
seems  to  have  been  the  view  of  Baron  Park  in 
Poole  V.  Hiukinson  (11  M.  &  W.  827),  where  he 
says,  dealing  with  a  similar  road :  "  As  to  the 
ownership  of  the  soil,  I  do  not  apprehend  that 
there  is  any  diffictilty.  It  remains  in  tne  lord  of  the 
manor,  for  that  portion  of  the  soil  only  is  taken 
from  him  for  which  he  receives  compensation  and 
which  is  allotted  to  others."  A  different  view  was, 
however,  expressed  by  the  Conrt  of  Appeal  in  the 
recent  veiy  similar  case  of  Haigh  v.  Weit  (69  L.  T. 
Bep.  165 ;  (1893)  2  Q.  B.  19),  where  Lindley,  L.J., 
in  delivering  the  considered  judgment  of  the 
conrt,  used  the  following  language:  "Having 
regard  to  the  facts  that  the  tmotments  to  the 
lord  and  to  the  owners  of  the  common  fields  and 
to  the  commoners  were  expressly  made  in  satis- 
faction of  all  the  respective  former  rights  not 
expressly  reserved  to  them,  the  soil  in  the  lane  set 
out  would  not  remain  in  its  former  owners,  but 
■woxUdprimdfaeie  pass  to  the  allottees  of  the  land 
abutting  on  the  lane,  the  aUotments  on  each  side 
extending  to  the  middle  of  the  lane,  although 
described  as  bounded  by  the  lane."  Having  regard 
to  sects.  26  and  27  of  the  Inolosure  Act,  I  thmk  I 
must  hold  that  the  soil  of  Moor- road  became 
vested  in  the  owners  of  the  adjoining  allotments, 
including  that  of  which  the  plaintiff  is  the  occu- 
pier, subject  only  to  a  right  of  way  and  to  the 
right  of  the  surveyor  of  the  highways  to  the 
herbage  thereon.  This  being  so,  I  am  relieved 
from  considering  some  of  the  arguments  addressed 
to  me  as  to  the  right  of  a  private  individual  to 
maintain  an  action  to  enforce  the  performance  by 
a  pnblic  body  of  a  statutory  obligation.  It  seems 
to  me  that  the  plaintiff  must  be  entitled  primd 
faeie  to  assert  that  the  land  of  which  he  is  in 
occupation  ought  not  to  be  subjected  to  any 
greater  burden  than  was  imposed  upon  it  by  the 
award.  Assuming  this  to  be  the  legal  position 
immediately  after  the  award,  has  anything  hap- 

Ced  to  change  it  P  It  is  plain  that  an  owner  of 
1  subject  to  a  limited  right  may  enlarge  that 
right  or  release  any  restrictions  upon  the  exercise 
of  that  right.  Now  I  find  an  open  and  regular  and 
unchallenged  dealing  with  the  herbage  of  this 
road,  and  similar  roe^,  for  more  than  fifty  years 
in  a  manner  and  to  an  extent  not  authorised 
by  the  award.  The  depasturing  of  horses 
and  cattle  was  apparentljr  to  tne  advantage 
of  the  owners  and  occupiers  of  the  allotted 
lands.  More  money  was  obtained  for  the  repair 
of  all  the  parish  roads.  The  plaintiff  him- 
self recognised  this  advantage,  for  he  took  an 
active  part  in  letting  the  herbage,  and  moreover 
himself  stocked  the  road  with  horses  and  cattle. 


Some  justification  or  explanation  of  these  acts 
ought  to  be  discovered,  a  lawful  origm  ought  to 
be  presumed  from  long  usage,  and  I  think  I  moat 
presume  a  lost  grant  by  the  owner  of  the  soil  of 
the  road  by  virtue  of  which  the  surveyors  were 
released  from  the  restriction  imposed  by  the 
award  as  to  the  mode  of  grazing.  The  case  of 
Haigh  v.  We$t  above  referred  to  is  a  strong 
authority  in  support  of  this  presumption.  The 
result  is  that,  in  my  opinion,  the  action  fails,  sod 
must  be  dismissed  with  costs. 

Solicitors:  Clarke,  Bawliru,  and  Co.,  for  Per- 
eival  and  Son,  Peterborough;  /.  If.  Vo$a,  tor 
/.  W.  Buckle,  Peterborough. 


Tueaday,  Nov.  20. 

(Before  Gozbns-Habdt,  J.) 

Be  Spbndluffb'b  Ghabitt.  (a) 

Charity — Trustees — Local   QcvemmetU  Act   1894 
(56  &  57  Viei.  e.  73),  s.  66. 

J.  S.  by  hie  wiU,  made  in  1558,  directed  his 
executors  to  erect  an  almshouse  for  ten  poor 
persons,  and  gave  his  executors  the  rents  of  cer- 
tain real  estate  for  Jive  years  afttir  h\»  death,  for 
the  purpose  of  founding  and  maintaining  the 
intmded  abnshouses,  and  gave  his  residue  to  hi* 
executors  on  condition  that  they  shoidd  procure 
the  creation  of  a  corporation  to  enable  the  corpo- 
rators to  take  on  themselves  his  real  estate  "for 
the  finding  of  sueA  poor  persons."  8oms  time 
after  the  death  of  the  testator  legal  proceedings 
were  taken  and  the  money  recovered  from  ike 
executors  vas  XTivested  in  lands  at  M.  A  deed 
was  executed  declaring  the  trusts  of  the  property 
to  be  for  the  relief  of  poor,  lame,  and  impotent 
people  dwelling  within  A.  "or  otherwise  to  em- 
pic^  the  same  for  the  raising  and  maintenance 
of  a  school  according  to  the  statute  in  that  behalf 
made  so  as  and  where  the  same  should  be  thoughi 
convenient  by  the  greatest  number  of  inhabitants 
being  also  the  most  chargeable  to  the  relief  of  the 
poor  "  wniil  a  charter  of  incorporation  should  be 
obtained. 

Until  1818  the  income  was  applied  in  aid  of  the 
rates  for  the  relief  of  the  poor.  7n  1818  the  vestry 
of  A.  resolved  to  erect  a  school,  and  since  1819  the 
rents  of  M.  were  applied  in  supporting  the  school 
which  was  then  erected.  The  governors  of  the 
school,  who  toere  trustees  now  retired,  and  the 
parish  council  appointed  new  trustees  in  their 
place.  The  churchwardens  now  petitioned 
against  the  decision  of  tlie  charity  eotnmissioners 
that  tlte  parish  council  had  power  to  appoint. 
They  said  in  1819  the  income  had  been  definitely 
appropriated  to  educational  purposes,  and 
trustees  of  the  income  of  a  permanent  endow- 
ment of  a  school  were  in  the  same  position  a* 
trustees  of  a  school.  Secondly,  it  was  said  that 
the  charity  was  ecdesiastieal. 

Held,  that  sect.  66  of  the  Local  Oovemment  Act 
1894  did  not  include  trusteeship  of  property 
temporarily  devoted  to  the  use  of  the  school. 

Held  also,  that  the  ehariiy  wa*  nci  eeeletiasiieaL 

This  was  a  petition  under  the  following  dronm- 

stanoes: — 
John  Spendlnlfe  by  his  will,  made  in  1558, 

(<i)  Bcported  by  a.  B.  HAmLTOir,  Kiq.,  BurlMaiHrt-Law 
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directed  his  exeontors  to  erect  aa  almshoaBe  for 
ten  poor  persons,  and  gave  his  executors  the  rents 
of  certain  real  estate  for  five  years  after  his  deatti 
for  the  pan)ose  of  founding  and  uuntainine  the 
intended  aunshouse  and  gave  his  residue  to  his 
executors  on  condition  that  they  should  procure 
the  creation  of  a  corporation  to  enable  uie  cor- 
porators to  take  on  themaelTes  his  real  estate  for 
the  "  finding  of  such  poor  people." 

Some  time  after  the  death  of  the  testator  legal 
proceedings  were  taken  and  the  money  recovered 
from  the  executors  was  invested  in  land  in  Mumby 
in  Lincolnshire.  A  deed  was  executed  deolaring  the 
trusts  of  the  property  to  be  for  the  relief  of  poor, 
lame,  and  impotent  people  dwelling  within  Alford 
"  or  otherwise  to  employ  the  same  for  the  raising 
and  maintenance  of  a  school  according  to  the 
statute  in  that  behalf  made,  so  as  and  when  the 
same  should  be  thought  convenient  by  the 
greatest  number  of  inhabitants,  being  also  the 
most  chargeable  to  the  relief  of  the  poor  "  until  a 
charter  of  incorporation  should  be  obtained.  This 
was  never  done,  and  until  1819  the  estate  was 
managed  by  the  parish  officials  and  the  income 
applied  in  aid  of  the  rates  for  the  relief  of  the 
poor. 

On  the  2nd  Oct.  1818  a  resolution  was  passed 
by  the  vestry  of  Alford  that  the  Mumby  rents 
should  be  applied  to  the  education  of  the  children 
of  the  parish,  whether  boys  or  girls,  and  on  the 
10th  Oct.  1819  the  churchwardens  were  authoriued 
to  pay  401.  per  annum  from  the  Mumby  rents  to 
the  support  of  the  school.  A  piece  of  ground 
had  been  leased  to  trustees  of  the  school,  and  a 
school  built  out  of  money  provided  by  the 
National  Society,  subscriptions,  and  the  Mumby 
rents,  and  from  1818  to  the  present  time  the 
whole  of  the  Mumby  rents  had  been  applied  for 
the  support  of  the  school.  The  governors  of  the 
school  had  been  trustees  of  the  diarity,  and  now 
resigned.  New  trustees  were  appointed  by  the 
parish  coiuicil.  The  churchwardens  now  peti- 
tioned against  a  decision  of  the  Charity  Commis- 
sioners uiat  the  parish  council  had  power  under 
the  Local  Gtovemment  Act  1894  to  make  the 
appointment. 

The  Local  Grovemment  Act  1894  (56  &  57  Vict, 
c.  73),  s.  66  provides  : 

Nothingf  in  this  Aot  shall  affect  the  trosteeahip, 
numagement,  or  control  of  any  elementuy  ichool. 

Vertum  Smith,  Q.O.  and  Cooper  for  the  church- 
wardens.— ^The  trustees  of  a  permanent  endow- 
ment of  a  school  are  trustees  of  a  school  within 
the  section.  Ever  since  1818  this  income  has 
been  devoted  to  supporting  the  school.  But  if 
this  is  not  the  case,  the  charity  is  ecclesiastical, 
and  Buppwtii^  the  school  is  otherwise  for  the 
benefit  oi  the  Church  of  England. 

Vaitghan  Hawkins  for  the  Charity  Commis- 
sitmers. — A  parish  school  is  not  ecoleoiastical ; 
children  of  all  denominations  can  be  sent  there. 
This  income  was  only  temporarily  devoted  to 
educational  purposes. 

Vernon  Smith  replied. 

Cozens- Habot,  J. — It  would  be  an  unnatural 
meaning  to  give  to  sect  66  to  make  it  include  the 
trusteesnip  of  property  temporarily  devoted  to 
the  use  of  the  school,  and  which  had  been  for  a 
long  time  devoted  to  the  relief  of  the  poor.  It 
is  not    an  ecclesiastical    charity.      Apart   from 


sect.  66  there  is  nothing  in  my  opinion  to  take 
a  national  school  out  of  the  operation  of  the 
Act. 

Solicitors:  B.Brooke;  Solicitor  to  the  Treaeitry. 


Tueeday,  Nov.  20. 
(Before  Cokbns-Habdt,  J.) 
Ex  parte  Lbebs  Gbamuab  School,  (a) 
Compuieorypurehase — Coett  ofinveelment — Chari- 
tahh  truueet — JJands  Clatues  Act  1845  (8  Viet, 
e.  18),  ss.  69,  80— Wilful  refusal. 
The  corporation  of  L.  desired  to  purchase  certain 
prepay  belonging  to  the  Grammar  School  of  L. 
On  the  \hth  Nov.   1898   the  corporation  gave 
notice  to  treat.     Tha  legal  estate  was  vested  in 
the  official  trustee  of  charity  lands.    In  March 
1899  arbitrators  were  appointed  by  the  governors 
and  the  corporation,  who  awarded  the  governors 
of  the  grammar  school  37,000/.      The  Charily 
Commissioners  directed    the  official  trustee   to 
concur    in    the    conveyance.       The    conveyance 
recited  payment  into  court  of  37,0001.  for  land 
taken  from  the  governors  of  the  grammar  school, 
"  trustees    without   potuer    of    sale,"    and    the 
governors  "  conveyed  and   confirmed "  the  pro- 
perty.     The  governors   now  petitioned  for  an 
order  for  the  investment  of  the  37,O0OZ.,  but  the 
corporation  objected  to  being  ordered  to  pay  the 
costs,  on  the  ground  that  it  had  offered  to  pay 
the    money    to    the    official    trustee   of  charity 
lands,  who    had    deained    to    receive    it.     It 
was  submitted  that   there  had  been  a  refusal 
to  receive  the  money,  and  that  the  money  had 
therefore  been  paid   in  under  sect.   76  of  the 
Lands  Clauses  Act  1845,  and  not  under  sect.  80. 
The  corporation  on  this  ground  objected  to  pay 
the  costs  of  the  investment  of  the  fund. 
Held,  that  there  had  been  rto  "  voUful  refusal  of 
any  party  entitled  thereto  "  within  sect.  80,  and 
that  the  corporation  must   be  ordered    to  pay 
costs  in  accordance  with  the  Lands  Clauses  Act. 
On  the  15th  Nov.  1898  the  Corporation  of  Leeds 
gave  the  Governors  of  Leeds  Grammar  School 
notice  to  treat  for  certain  land  belonging  to  the 
grammar  school,  the  legal  estate  in  which  was  in 
the  official  trustee  of  charity  lands. 

In  March  1899  arbitrators  were  appointed  by  the 
governors  and  the  corporation,  and  37,0002.  was 
awarded  in  respect  of  tbe  land  taken.  The  cor- 
poration tendered  the  money  to  the  official  trustee, 
who  refused  to  receive  it. 

On  the  Ist  June  1900  the  Board  of  Charity 
Commissioners  directed  the  official  trustee  to 
concur  in  the  conveyance  to  the  corporation, 
which  he  did  accordingly. 

On  the  11th  July  1900  the  37,0002.  was  lodged 
in  court.  The  corporation  paid  the  money  in  as 
imder  sect.  76  of  the  Lands  Clauses  Act  1845 
(8  &  9  Vict.  c.  18),  and  insisted  that  the  corpora- 
tion ought  not  to  be  ordered  to  pay  the  costs  of 
the  petition  now  presented  for  the  mvestment  of 
the  money. 
The  Lands  Clauses  Act  provides : 
Sect.  69.  If  the  pnrchaae  money  or  oompenaation  which 
shall  be  payable  in  respect  of  any  lands  or  any  interest 
therein,  poiobased  or  taken  by  the  promoters  of  the 
nndertaUng  from  any  corporation,  tenant  for  life,  or  in 

(a)  BeporMd  by  Q.  B.  Hahzltoii,  Esq.,  B«rrlit«v»t-Law. 
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tul,  muried  woman  wiaed  in  ber  own  tifrbt  or  antitl«d 
to  dower,  guardian,  committee  of  Innatio  or  idiot, 
troatee,  executor,  or  adminiatrator,  or  penon  baring  a 
partial  or  qoalified  intereat  only  in  anoh  landa,  and  not 
entitled  to  sell  or  convey  the  same  except  nnder  the  pro- 
vimona  of  this  or  the  special  Act,  or  tin  oompeniation 
to  be  paid  for  any  permanent  damage  to  any  •nob  lands, 
amount  to  or  exceed  the  som  of  two  hnndred  poonds, 
the  same  shall  be  paid  into  the  bank  in  the  name  and 
with  the  privity  of  the  Aocoontant-Oeneial  of  the  Coort 
of  Chancery  in  England  if  the  same  relate  to  landa  in 
England  or  Wales.     .     .     . 

Sect.  76.  If  the  owner  of  any  snob  lands  porcbaaed 
or  talcon  by  the  promoters  of  the  nndertaking,  or  of 
any  inteieat  therein,  on  tender  of  the  purohaae  money 
or  oompensatiou  either  agreed  or  awarded  to  be  paid 
in  respect  thereof,  refnse  to  aooept  the  same,  or  neglect 
or  tail  to  make  ont  a  title  to  snob  lands,  or  the  interest 
therein  claimed  by  him,  to  the  satiafaotion  of  the  pro- 
moters of  the  undertaking,  or  if  he  refnae  to  oonvey  or 
release  anoh  lands  as  directed  by  the  promoters  of  the 
ondertakiog,  or  if  any  saoh  owner  be  absent  from  the 
kingdom,  or  cannot,  i^ter  diligent  inquiry,  be  fonnd,  or 
fail  to  appear  on  the  inquiry  before  a  jury,  aa  herein  pro- 
vided for,  it  shall  be  lawful  for  tba  promoters  ot  the 
nndertaking  to  depoait  the  purohaae  money  or  com- 
pensation payable  in  respect  of  such  lands,  or  any 
intereat  therein  in  the  bank,  in  the  name  and  with  the 
privity  of  the  Aoconntant-Oenaral  of  the  Court  of 
Chancery  in  England  or  the  Court  of  Exchequer  in 
Ireland,  to  be  placed,  except  in  the  caaea  herein  otber- 
wiaa  provided  for,  to  bia  acoonnt  there  to  the  credit  of 
the  parties  intereated  in  such  landa  (describing  them  so 
far  aa  the  promoters  of  the  undertakhig  can  do)  anbjeot 
to  the  control  and  disposition  of  the  aaid  court. 

Sect.  80.  In  all  oaaes  of  moneys  depoaited  in  the 
bank  under  the  proviaiona  of  this  or  the  apeoial  Act,  or 
any  Act  incorporated  therewith,  except  when  such 
money  shall  have  been  so  depoaited  by  teaaon  of  the 
wilfol  refusal  of  any  party  entitled  thereto,  to  receive 
the  same,  or  to  convey  or  release  the  landa  in  reapeot 
whereof  the  aame  shall  be  payable,  or  by  reason  of  the 
wilful  neglect  of  any  party  to  make  out  a  good  title  to 
the  land  required,  it  shall  be  lawful  for  the  Court  of 
Chancery  in  England  or  the  Court  of  Exchequer  in 
Ireland  to  order  the  costs  of  the  following  matters, 
including  therein  all  reaaonable  obaigaa  and  exponaea 
incident  thereto,  to  be  paid  by  the  promotera  of  the 
nndertaking ;  (that  is  to  say)  the  coats  of  the  purchase 
or  taking  of  the  landa  or  which  ahall  have  been  in- 
curred in  conaeqnenoe  thereof,  other  than  such  coats  as 
are  herein  otherwise  provided  for,  and  the  costs  of  the 
inveatment  of  such  moneys  in  government  or  real 
securities,  and  of  the  reinvestment  thereof  in  the 
purchase  of  other  landa,  and  also  the  ooeta  of  obtaining 
the  proper  orders  for  any  of  the  purposes  aforesaid,  and 
of  the  orders  for  the  payment  of  the  dividenda  and 
interest  of  the  securities  upon  which  such  moneys  shall 
be  invested,  and  for  the  payment  out  of  court  of  the 
principal  of  such  moneys,  or  of  the  secnritiea  whereon 
the  same  shall  be  invested,  and  of  all  proceedings 
relating  thereto,  except  such  as  are  occasioned  by  litiga- 
tion between  adverse  olaimanta :  Provided  alwaya  that 
the  costa  of  one  application  only  for  the  reinveatment 
in  land  shall  be  aUowed,  nnleaa  it  ahall  appear  to  the 
Court  of  Chancery  in  England  or  the  Court  <^  Exchequer 
in  Ireland  that  it  is  for  the  benefit  of  the  parties 
interested  in  the  eaid  moneys  that  the  same  should  be 
invested  in  the  purchase  of  landa  in  different  sums  and 
at  different  times,  in  which  case  it  shall  be  lawful  for 
the  court,  if  it  think  fit,  to  order  the  coata  of  any  auch 
inveatmenta  to  be  paid  by  the  promotera  of  the  under- 
taking. 

Clare  for  the  Corporation  of  Leeds. — The 
money  has  been  paid  into  court  in  conaequence  of 
the  i-ef  usal  of  the  official  trustee  to  accept  it.   The 


goveraors  had  not  the  legal  estate,  and  the  official 
tmatee  was  the  proper  person  to  receive  the 
money.  There  has  been  wuf ul  refusal  of  a  party 
entitled  thereto  within  sect.  80. 

Vernon  Smith,  Q.G.  and  CartmeU  were  not 
called  upon. 

Cozenb-Habdt,  J. — In  this  case  the  Grovemon 
of  Leeds  Grammar  School  held  certain  property 
which  the  Corporation  of  Leeds  desired  to  pur> 
chase.  The  corporation  gave  notice  to  treat,  and 
the  price  was  fixed  by  arbitration,  one  arbitrator 
being  appointed  by  the  ^remors,  and  one  by  the 
corporation,  and  the  price  was  fixed  at  37,0001. 
The  bara  legal  estate  in  the  land  was  outstanding 
in  the  official  tr:^stee  of  charity  lands.  In  tiie 
conveyance  the  conveying  parties  are  the  offidal 
trustee  and  the  governors.  There  is  a  recital 
that  by  an  order  of  the  Charity  Commisnoners 
tho  official  trustee  was  directed  to  oeaonr  in  the 
conveyance,  and  a  I'eoital  that  37,0001.  has  been 
paid  into  court  for  land  taken  from  the  QoYoraon 
ot  Leeds  Grammar  School,  "trustees  without 
power  of  sale."  The  governors  as  TOvemors 
"convey  and  confirm"  the  land,  Under  these 
circumstances  it  is  an  ordinary  case  of  a  con- 
veyance by  parties  under  diBability  with  the  con- 
currence of  the  person  having  the  legal  estate  at 
a  price  not  lees  than  the  valuation  arrived  at  by 
aroitration.  It  is  said  that  the  official  trustee 
refused  to  receive  the  money,  but  there  was  no 
refusal  by  the  governors.  I  must  order  the  cor- 
poration to  pay  costs  in  accordance  with  the  Aci 

Solicitors :  Paterson,  Snow,  and  Co.,  for  /.  C 
Atkin»on,  Leeds;  Vineeni  and  Vincent,  for  the 
Town  Clerk,  Leeds. 


^00.  22  and  23. 

(Before  Gozbns-Habdt,  J.) 

Baoliohi  v.  Gavalli.  (a) 

Mortgage — Lease — Ooodvnll — SubBequent    incum- 

brancee — MarehaUing — Apportionment 
A  mortgagor  by  deed,  dated  the  Uth  Feb.  1894. 
ntortgaged  a  leatehold  house  in  which  he  was 
carrying  on  the  business  of  a  restaurant  keeper 
to  A.     This  mortgage  included  the  lease,  the 
goodvrUl  of  the  business,  the  fittings,  andfiaturts. 
On    the   Wth  Aug.  1894   the  mortgagor  mort- 
gaged the  house  aUme  to  B.,  and  on  Ou  22i»d 
Aug.  1894  gave  a  cha/rge  on  the  lease,  goodiviU, 
fixtures,  and  fittings  to  C.     The  interut  on  the 
mortgage  fell  into  arrear,  and  the  property  kxm 
sold  for  1300Z.,  which  in    the  assignment  vat 
apportioned   1601.  for  the   lease,  lOOOl.  for  the 
goodwill,  and  1401.  for  the  fiacturea. 
B.,  the  holder  of  the  second  mortgage,  claimed  to 
be  entitled  to  the  whole  proceeds.    It  was  said 
thai  it  was  quite  impossible  to  sever  the  good- 
will from  the  lease.    For  C.  it  utas  said  that  the 
principle  of  Barnes  v.  Bacster  (L  T.  A  C.  C  C 
401)  applied,  and  that  the  purchase  m^mey  ought 
to  be  apportioned  between  the  goodwill  and  the 
house. 
Held,   tluit  the  purchase  motiey  must  be  appor- 
tioned. 
Bt  an  indenture,  dated  the  24th  Feb.  1894,  the 
lease,  goodwill,  fittings,  and  fixtures  of  a  restau- 
rant keeper  were  mortgaged  to  secure  a  sum  of 

687i.  and  interest  to  A. 

(•)  B«portsd  by  a.  B.  HAHILTON,  £iq.,  Banl>wr-at  La». 
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On  the  16th  Aug.  1894  there  was  a  second 
mortgage  of  the  leaaa  onlj  to  B. 

On  the  22nd  Aug.  1894  there  was  a  charge  to  H. 
on  the  lease,  fixtures,  and  goodwill. 

The  first  mortoagee  entered  and  sold,  and  on 
the  12th  Dec  18w  was  ordered  to  pay  the  balance 
into  court.  The  certificate  now  treated  the  balance 
as  pajrable  to  the  second  mortgagee,  and  two 
Bommonses  to  vary  the  certificate  now  came  on 
together. 

_  Nidi. — The  purchase  monev  ouf^ht  to  be  appor- 
tioned between  the  value  of  tne  goodwill  and  the 
lease: 


VUnl  T.  Howard,  68  L.  T.  Bep.  3»0 ;  (1893)  2  Ch.  hi ; 
Barnes  ».  Racgter,  1  Y.  A  C.  p.  0.  401 ; 
Mfxeon  T.   Berielay  Mvinal  Building  Society,   62 
L.  T.  Bep.  350. 

G.  Henderion  for  the  second  mortgagee. — The 
presumption  is  that  goodwill  is  inclu&d : 

County  qf  Gloucester  Bank  r.  Budry  Marthyr  Col' 
liery  Company,  72  L.  T.  Bep.  375 ;  (1894)  3  Ch. 
388. 

If  the  mortgagee  of  the  lease  had  gone  into  pos- 
aession,  he  would  have  taken  possession  of  the 
goodwill  of  the  restaorant. 

Aahton  CroBB  for  the  third  mortgagee. — The 
goodwill  is  not  included  in  the  second  mortgage, 
and  the  mortgagee  could  not  have  appointed  a 
manager  of  the  business : 

WhitUy  T.  Challis,  65  L.  T.  Bep.  838;  (1892)  1  Ch. 

64; 
Uadogan  v.  Lyric  Theatre  Limited,  71  L.  T.  Bep.  8 ; 
(1894)  3  Ch.  338. 
The  goodwill  is  distinct  from  the  basiness  : 
Be  Bennetts  Clarke  v.  White  (1899)  1  Ch.  316  ; 
Weet  London  Syndicate  r.  Inland  Becsnus  Com- 
mumoners,  79  L.  T.  Rep.  289 ;  (1898)  1  Q.  B.  507. 

Mendeteon  replied. 

Gozbns-Hakdt,  J. — These  summonses  raise 
points  which  might  have  been  very  difficult  if 
there  were  not  authorities  binding  upon  me. 
There  is  a  mortgage  of  a  leasehold  house  in 
which  the  mortgagor  was  carrying  on  the  business 
of  a  restaurant  keeper.  The  mortg^e  includes 
the  lease,  goodwill,  and  fixtures.  The  second 
mortgage  is  of  the  lease  alone,  and  there  is  a 
third  charge  on  the  leare,  goodwill,  and  fixtures. 
The  property  has  been  sold,  and  the  second  mort- 
gagee says  that  he  is  entitled  to  the  entirety  of 
uie  money,  although  his  mortgage  only  included 
the  lease.  Whatever  may  have  been  the  old  law, 
Wett  London  Syndicate  v.  Inland  Revenue  Com- 
mUtionert  (itbi  tup.)  shows  that  the  goodwill  of  a 
public-house  is  something  apart  from  and  different 
from  the  house.  I  am  oound  to  hold  that  the 
position  of  a  mortgagee  of  the  lease  alone  is 
very  different  from  that  of  a  mortgagee  of  the 
goddwill.  A  mortgagee  of  the  lease  only  is  not 
entitled  to  have  a  manager  of  the  business 
apixrinted:  {Whitley  v.  ChaUia,itbi  trap.).  I  most 
hold  that  the  position  of  the  first  and  third  mort- 
gagees is  vei'y  different  from  that  of  the  second 
mortgagee.  I  am  absolutely  bound  by  direct 
authority,  and  relieved  from  going  through  the 
oases  from  Barnes  v.  Bticater  {ubi  srtp.)  down- 
wards. In  Flint  v.  Howard  {wbi  sup,),  K&y,  L.J. 
says :  "  The  right  of  a  subsequent  mortgagee  to 
marshal — that  is,  to  throw  the  prior  cmirge  on 
botii  estates  upon  that  which  is  not  mortgaged  to 
him— is  an  equity  which  is  not  enforced  against 


third  parties — that  is,  against  the  mortgagor  and 
his  legal  representatives  claiming  as  volunteers 
under  nim.  It  is  not  enforced  against  a  mortgagee 
or  purchaser  of  the  other  estate.  If  both  estates 
are  subject  to  separate  second  mortgages,  the  court 
apportions  the  first  mortgage  between  them.  I 
must  vary  the  certificate  by  declaring  that  the 
purchase  money  ought  to  be  apportioneid  between 
the  lease  and  the  goodwill. 

Solicitors  :  Yeilding,  Piper,  and  Tallack ;  Sher- 
wood and  Ball;  W.  6.  Halea. 


QUEEN'S  BENGH  DIV.I.SION. 

Nov.  15  a>t<{  16. 

(Before  Lord  Alvbbstone,  G.J.  and 
Kennbdy,  J.) 

Vkstbt  of  St.  Jahbs  and  St.  John,  Olebebb- 
WELL  (apps.)  V.  Edmondbon  \pv  Son 
(resps.).  (a) 

Metropolis — Management  Acts—"  New  street  " — 
Sewering — Expenses  of — LiahUity  of  frontagers 
— Old  street  with  line  of  new  buildings  on  one 
side — Metropolis  Management  Amendinenl  Act 
1862  (25  *  26  Viel.  a.  102),  ss.  52,  53. 

An  old  highway  fanned  a  boundary  between  the 
parish  of  C.  m  the  county  of  London  and  the 
parish  of  H.,  in  the  county  of  Middlesex,  the 
actual  boundary  being  nearly  in  the  centre  of 
the  road.  Before  1856,  when  tlie  Metropolis 
Management  Act  1855  came  into  operation,  build- 
ings had  been  erected  on  the  H.  side  of  the  road 
along  nearly  the  whole  of  its  length,  but  on  the 
C.  atde  there  were  only  a  few  buiSiings.  During 
the  last  few  years  and  since  1856  the  greater  part 
of  the  G.  tide  of  the  road  had  been  covered  with 
buHdingt,  and  in  1898  a  tewer  was  constructed  on 
the  C.  tide  for  draining  the  houses  on  that  side, 
and  the  etst  was  apportioned  on  the  frontagers  on 
that  side  as  being  a "  new  street "  within  the 
Meiropolii  Management  Acts. 
Upon  a  summoni  against  a  frontager  for  the 
opporh'oned  cost  of  the  seweriTig,  the  justices 
found  that  the  road  taken  as  a  whole  was 
swjieiently  buHt  upon  to  be  a  street  before  the 
Metropolts  Management  Act  1855  came  into 
operation,  and  diemiased  the  summons. 
Held,  that  the  road  must  be  dealt  with  as  a  whole, 
and  that  the  C.  side  could  not  be  dealt  with  by 
iitelf  for  the  pwrpoie  of  determining  whether  tt 
was  a  new  street  wwiin  the  meaning  of  the 
Metropolis  Management  Ads  so  as  to  render 
fronUxgers  on  thai  tide  liable  to  the  cost  of  the 
sewering,  and  that  the  justices  were  therefore 
right  in  dismissing  the  stmvmona. 
Gasb  stated  by  justices  of  the  peace  sitting  at 
the  Highgate  Feitty  Sessions,  in  the  oounty  of 
London. 

A  complaint  was  preferred  by  the  appellante 
under  the  Metropolis  Management  Amendment 
Act  1862  aa^inst  the  respondents,  that  the  ap- 
pellants, during  the  years  1897  and  1898,  in 
accordance  with  the  provisions  in  that  behalf  of 
the  Metropolis  Management  Acte,  executed  or 
caused  to  be  executed  certain  works — namely,  the 
construction  of  a  sewer  and  the  works  appertain- 
ing thei-eto,  including  the  cost  of  gullies,  side 
entrances,  lengths  of  sewer  at  the  intorseotion  of 

(a)  Baported  bj  W.  W,  Obb,  Esq.,  Barrlatei-tt-lAw. 
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etreetB  with  the  necessary  manholes  and  inspec- 
tion chambers,  and  other  incidental  charges  and 
expenses  tinder  the  Acts,  in  or  in  part  oi  a  new 
street  known  as  Colney  Hatch-lane,  for  or  in 
respect  of  certain  premises  in  the  street  of  which 
the  respondents  were  the  owners ;  and  that  the 
ap^llants  had  thereby  incurred  expenses  of 
which  the  amount  apportioned  in  respect  of  the 
respondent's  premises  were  1301.  6«.  8d.  and 
72.  2$.  lOd.  respectively,  and  that  the  respondents 
had  not  paid  these  sums. 

Colney  Hatch-lane  is  an  old  highway  forming 
the  boundary  between  a  detached  portion  of  the 
parish  of  St.  James  and  St.  John,  Clerkenwell,  in 
the  county  of  London,  and  the  parish  and  urban 
district  of  Homsey,  in  the  county  of  Middlesex. 

The  actual  bonndaiy  is  nearly  in  the  centre  of 
the  lane,  but  the  greater  part  of  the  surface  is 
within  the  parish  of  Clei-kenwell. 

Before  the  year  185ti,  when  the  first  of  the 
MetropSlis  Management  Acts  (18  &  19  Vict.  c. 
120)  came  into  operation,  buildings  had  been 
erected  on  the  Homsey  or  Middlesex  side  of  the 
lane  along  nearly  the  whole  of  its  length,  but  on 
the  Clerkenwell  or  London  side  of  the  lane  there 
were  at  that  time  only  seven  or  eight  buildings  at 
various  points. 

The  entu-e  length  of  the  lane  is  2993ft.,  and  the 
character  and  extent  of  the  buildings  was  shown 
on  the  Ordnance  Map  published  in  1862. 

Since  the  year  1856,  and  more  particularly 
within  the  last  few  years,  the  remainder  of  the 
Clerkenwell  or  London  side  has  been  laid  out  for 
building,  and  the  greater  part  of  the  frontage  to 
the  lane  is  now  covered  with  buildings. 

In  or  about  the  year  1S87  the  Homsey  Local 
Board  laid  a  sewer  on  their  side  of  the  lane  for 
the  drainage  of  the  houses  in  their  district.  By 
agreement  between  that  board  and  the  appellants 
two  of  the  houses  on  the  Clerkenwell  side  were 
drained  into  such  sewer  until  the  sewer  mentioned 
in  the  complaint  was  constructed  ;  and  by  agree- 
ment between  the  same  board  and  the  owners  of 
two  other  houses  on  the  Clerkenwell  side,  those 
ownei'8  connected  their  drains  with  the  Homsey 
sewer.  The  sums  paid  by  such  owners  to  the 
Hornsey  Local  Board  under  the  agreements  were 
repaid  to  them  by  the  appellants  when  their 
drains  were  connected  with  the  sewer  mentioned  in 
the  complaint.  On  the  Clerkenwell  side  of  the  lane 
there  was  no  sewer  of  any  kind  save  a  surface  water 
sewer  which  had  been  laid  for  the  drainage  of  the 
road  itself  partly  by  the  owners  of  adjoining  land 
and  partly  by  the  appellants,  and  for  a  short 
distance  an  old  brick  sewer  running  obliquely 
across  the  lane  and  taking  the  drainage  of  three 
or  four  of  the  houses  on  that  side.  The  old 
houses  at  the  south  end  of  the  lane  on  the 
Clerkenwell  side  were  drained  into  a  sewer  behind 
these  houses,  running  into  another  parish. 

The  part  of  the  parish  of  Clerkenwell  which 
comprised  the  eastern  side  of  the  Colney  Hatch- 
lane  is  wholly  detached  from  the  rest  of  the 
parish,  and  is  entirely  surrounded  by  the  county 
of  Middlesex.  For  this  reason  it  was  found  to  be 
impracticable  to  provide  an  outlet  into  the  metix>- 
pohtan  main  drainage  system  from  this  pai-t  of 
the  parish. 

By  the  Metropolitan  Board  of  Works  (Various 
Powei-s)  Act  1887  (50  &  51  Vict.  c.  cvi.),  s.  44, 
the  Metropolitan  Board  of  Works  (now  the 
London  County  Council)  were  enabled,  by  agree- 


ment vnth  the  local  authorities  of  certain  adjoin- 
ing districts,  or  any  of  them,  to  cause  any 
sewer  or  sewers  constructed  or  to  be  constrocted 
by  such  board  in  the  said  detached  portion  of 
Clerkenwell  to  communicate  with  the  sewers 
of  one  or  more  of  such  authorities,  and  an 
agreement  for  this  purpose  was  made  in  the  year 
1896  by  the  London  County  Conncnl  with  the 
Friem  Bamet  Urban  District  Council,  and  an 
outlet  for  the  sewage  of  this  detached  part  of 
Clerkenwell  into  a  sewer  of  the  county  council 
and  tiience  into  the  Friem  Bamet  sewers  was 
provided  in  pursuance  of  the  agreement  in  the 
year  1887.  As  soon  as  such  onttet  was  provided, 
the  appellaote  laid  the  sewer,  which  was  the 
subject  of  this  case,  for  the  drainage  of  the  houses 
and  buildings  which  then  were  or  might'  there- 
after be  erected  on  the  Clerkenwell  or  London 
side  of  the  lane,  and  such  sewer  was  completed  in 
the  veai- 1898. 

The  total  cost  of  the  sewer  and  the  worku 
appertaining  thereto  was  11062.  lis.  5d.,  of  which 
the  appellants  charged  to  sewer  rates  the  sum  of 
1032.  78.  3d.,  and  apportioned  the  balance  amons 
the  owners  of  the  premises  on  the  Clerkenwell 
side  of  the  lane  according  to  their  respective 
frontages. 

The  amounts  apportioned  in  respect  of  the 
respondents  premises  were  1302.  68.  8<i.  and 
72.  28. 10(2. 

The  respondents  having  refused  to  pay  these 
sums,  a  complaint  was  preferred  under  sects  52 
and  53  of  the  Metropolis  Management  Amend- 
ment Act  1862. 

It  was  contended  before  the  justices  on  behalf 
of  the  appellants  that  so  much  of  Colney  Hatch- 
lane  as  is  within  the  parish  of  Clerkenwell  was  a 
"  new  street "  within  the  meaning  of  the  Metro- 
polis Management  Acts ;  that  it  became  a  new 
street  by  reason  of  the  erection  of  buildings 
fronting  it  as  above  mentioned  ;  that  in  order  to 
determine  whether  it  had  become  a  new  street, 
no  i-egard  could  be  had  to  the  portion  of  the  lane 
in  the  parish  of  Homsey  or  to  the  buildings  on 
the  Homsey  side,  these  being  in  a  different 
parish,  district,  and  county,  and  subject  to 
entirely  different  statutes. 

It  was  contended  on  behalf  of  the  respondents 
that  Colney  Hatch-lane  taken  as  a  whole  had 
become  a  street  in  the  ordinary  sense  of  the 
term  by  reason  of  the  buildings  erected  along  it 
before  the  year  1856,  and  was  an  old  street  when 
the  Metropolis  Management  Act  1855  came  into 
operation;  that  no  part  of  such  street  could 
become  a  new  street  subsequently  by  reason 
of  the  erection  of  additional  buildings  along 
it,  and  that  the  portion  of  the  lane  whi<£ 
is  in  Clerkenwell  could  not  be  dealt  with  by  itself 
without  regard  to  tJie  portion  which  is  in  Homsey, 
or  to  the  buildings  on  the  Homsey  side  tor  the 
purpose  of  determining  whether  it  was  a  new 
street  within  the  meaning  of  the  Metropolis 
Management  Acts. 

The  justices  foimd  that  Colney  Hatch-lane 
taken  as  a  whole  was  sufficientiy  biult  upon  to  be 
a  street  before  the  Metropolis  Management  Act 
1855  came  into  operation,  and  they  were  of 
opinion  that  that  portion  of  the  lane  which  is  in 
clerkenwell  could  not  be  dealt  with  by  itself  for 
the  purpose  of  determining  whether  it  was  a 
new  street,  and  for  these  reasons  they  dismissed 
the  summonses. 
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The  question  for  (he  opinioa  of  the  court  was 
whether  that  portion  of  Colney  Hatch-lone  which 
ia  in  Glerkenwell  could  be  dealt  with  by  itself 
without  reeard  to  the  portion  which  is  in  Hornsey 
or  to  the  buildings  on  the  Hornsey  side  for  the 
purpose  of  determining  whether  it  in  a  new 
street. 

The  Metropolis  Management  Amendment  Act 
1 862  (25  &  26  Vict  o.  102)  prondes : 

Seot.  52.  Where  any  sewer  shall,  after  the  pasiin^  of 
tUa  Act,  be  oonitraoted  by  any  Testry  or  district  board 
in  or  for  the  druaage  of  any  new  street,  or  of  any  house 
or  houses  erected  sinoe  the  l«t  day  of  Jannazy  1856,  the 
expense  of  aonstraoting  snoh  lewer  and  the  works  apper- 
taining thereto,  inolnding  the  oast  of  gnllies,  side 
entranoes,  lengths  of  sewer  at  the  intersection  of  stteete, 
and  other  incidental  charges  and  expenses,  shall  be  borne 
and  defrayed  by  the  owners  of  snoh  street  or  honses, 
and  of  the  land  bounding  or  abutting  on  such  street 
respectively,  and  the  said  expenses  shall  be  apportioned 
by  the  vestry  or  district  board  in  such  proportion  as  they 
may  deem  jnst,  &o. 

Sect.  53.  Where  any  sewer  shall  be  constructed  by 
amy  yeetry  or  district  board  in  a  street  in  which,  pre- 
viously to  such  oonstmction,  there  had  been  no  sewer, 
or  only  an  open  sewer,  but  where  sewers  rates  have  been 
levied  previously  to  snoh  oonstmotioa,  the  expense  of 
oonBtmcting  such  sewer  and  the  works  appertaining 
thereto  .  .  .  shall  be  borne  and  defrayed  in  part 
only  by  the  owners  of  the  honses  situated  in  and  of  the 
land  bounding  and  abutting  on  such  street  respec- 
tively,  Ac. 

Maemorran,  Q.O.  (C.  F.  Pritchcurd  with  him)  for 
the  appellante.  —  The  question  is  whether  this 
lane,  tba  half  of  which  ia  in  the  metropolis  and 
the  other  half  of  which  is  in  Middlesex,  is  a  new 
street  within  the  meaning  of  these  Acta.  The 
magistrates  were  wrong  in  holding  that  it  was 
not  a  new  street.  They  went  on  a  wrong  basis, 
as  thev  assumed  that  the  road  must  be  treated  as 
a  whole.  "  Street "  is  defined  in  sect.  250  of  the 
Act  of  1855  (18  &  19  Vict.  c.  120),  and  it  includes  "  a 
part  of  any  such  highway,  &c." ;  and  "  new  street" 
IB  defined  in  sect.  112  of  the  Act  of  1862,  and  it 
applies  to  "  all  streets  hereafter  to  be  formed 
or  laid  out "  and  "  a  part  of  such  street."  That 
definition  of  "  new  street "  may  not  apply  here, 
bat  the  expressions  show  that  the  words  "  street " 
and  "  new  street "  apply  not  only  to  the  whole 
strert  but  to  a  part  of  such  street.  Then  sects.  52 
and  53  of  the  Act  of  1862  deal  with  the  expenses 
of  constructing  sewers  in  "  new  streets."  Applying 
these  provisions  here  why  should  not  that  portion 
of  the  highway  which  ia  in  Clerkenwell  be  re- 
garded as  a  street  and  a  new  street  for  the  purpose 
of  the  authority  doing  what  they  could  not  other- 
wise do  P  Although  this  lane  was  an  old  high- 
way it  had  become  a  new  street  by  the  erection 
of  these  buildings  on  the  Clerkenwell  side  since 
the  passing  of  these  Acts : 

Pound  V.  Flumstead  Board   of    Worku,  L.  Bep. 
7  Q.  B.  183. 

This  half  of  the  road— the  Clerkenwell  half  — 
is  a  street  in  itself,  and  was  not  so  in  1856,  though 
the  lane  as  a  whole  is  found  to  be  a  street,  but  ttie 
Clerkenwell  side  of  the  road  was  not  then  a  street 
in  the  ordinaiy  acceptation  of  the  term.  The 
half  of  the  road  on  the  Clerkenwell  side  can  be 
dealt  with  by  itself  as  a  street  and  a  new  street, 
and  in  fact  had  to  be  so  dealt  with  because  in 
dealing  with  these  matters  the  local  authority 
cannot  go  beyond  the  extent  of  their  local  juris- 


diction, this  part  of  the  road  alone  being  in  the 
oountT  of  London.  This  part  of  the  road  ought 
therefore  to  be  considered  by  itself.  It  is  the 
same  as  if  there  were  a  fence  down  the  middle  of 
the  road  along  the  boundary  line,  and  in  that 
case  there  would  be  houses  on  the  one  side — the 
Clerkenwell  side  —  and  a  fence  on  the  other, 
which  would  oonstitnte  the  Clerkenwell  side  a 
street: 

Richard*  v.  Keuiei,  59  L.  T.  Bep.  318. 

This  vestry  would  only  have  jurisdiction  to  deal 
with  a  certain  vridth  of  this  road,  and  they  were 
not  able  to  deal  with  this  sewerage  until  they  had 
got  an  outfall.  Instead  of  considering  this  lane 
as  one  street,  there  are  in  faot  two  streets, 
namely,  that  on  the  Hornsey  side,  which,  being  in 
the  county  of  Middlesex,  is  under  the  Public 
Health  Acts,  and  that  on  the  Clerkenwell  side, 
which,  being  in  the  county  of  London,  is  under 
the  Metropolis  Management  Acts.  The  justices 
were  therefore  wrong  in  holding  that  the  Clerken- 
well side  of  the  lane  could  not  be  dealt  with  by 
itself. 

Alexander  Glen  for  the  respondents. — The 
justices  were  right  in  treating  the  road  as  a  whole. 
Two  questions  arise,  whether  this  road  is  a  street, 
and  if  so,  whether  it  is  a  new  street.  The  ques- 
tion whether  it  is  a  street  is  a  question  as  to  its 
physical  condition  at  the  time,  and  sect.  52  itself 
shows  that  the  physical  characteristic  of  the  road 
attaches  to  the  whole  street.  There  is  authority 
for  this  proposition,  as  in  Simmonds  v.  FuZhatn 
Vestry  (82  L.  T.  Hep.  497  ;  (1900)  2  Q.  B.  188),  a 
highway  of  which  one  side  was  covered  with 
honses  and  the  other  consisted  of  vacant  building 
land,  was  held  to  be  a  "  street."  This  Clerken- 
well half  of  the  street  is  the  half  of  an  old  street, 
and  having  once  had  that  characteristic  impressed 
on  it,  it  cannot  afterwai-ds  acquire  a  new  character 
In  Bieharde  v.  Kesaick  (ubi  sup.),  and  in  White  v. 
FuXham  Vesiry  (74  L.  T.  Rep.  425),  which  followed 
it,  the  elements  of  newness  had  come  in  since  the 
date  of  the  Act,  but  it  is  not  so  in  this  case.  In 
White  V.  FuViam  Vestry  {uhi  sup.),  the  strip  of 
13ft.  thrown  in  on  the  southern  side  of  the  road  in 
the  year  1888  had  never  been  a  street  before  and 
had  never  acquired  the  character  of  a  street  at  all ; 
when  thrown  in  it  acquired  the  character  of  a 
street,  and  as  it  was  new  it  was  a  new  street. 
That  is  the  distinction  between  that  case  and  the 
present,  as  this  road,  taken  as  a  whole,  had  the 
character  of  a  street,  and  had,  in  fact,  become  a 
street  by  the  ei-ection  of  the  buildings  on  the 
Hornsey  side  before  the  year  1856.  The  question 
bein^  really  one  as  to  the  physical  character  or 
condition  of  the  road  at  the  time,  and  this  high- 
way having  liad  impressed  on  it  the  character  of  a 
street  before  1856,  and  being  then  an  old  street, 
no  part  of  it  can  afterwards  become  a  new  street 
and  the  justices  were  right  in  so  holding.  He 
also  referred  to 

Fiilham  Board  of  Works  v.  Oood-unn,  35  L.  T.  Rep. 
907  ;  1  Ex.  Div.  400. 

Macnwrran.  Q.O.  in  reply.         fj^  ^^  ^^y. 

Nov.  16. — ^Lord  Alvebstone,  O.J. — This  case 
ia  an  appeal  from  a  decision  of  justices  of  the 
county  of  London  sitting  at  Highgate  on  a 
summons  to  enforce  the  payment  of  two  sums  of 
1302.  odd  and  71.  odd,  portions  of  the  expense  of 
making  a  certain  sewer    in    Colney  Hatch-lane 
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which  had  been  charged  on  the  defendants,  the 
respondents  in  this  case,  as  f  rontagsrs.  The  &ote 
are,  and  are  so  found  in  the  case,  that  Oolnej 
Hatch-lane  is  an  old  highwaj  forming  a  boundary 
b«fcween  a  detached  portion  of  the  parish  of  St. 
James  and  St.  John,  Olerkenwell,  in  the  conntj 
of  London,  and  the  parish  and  urban  district  of 
Homaey  in  the  county  of  Middleoez.  The  actual 
boundary  is  nearly  in  the  centre  of  the  lane,  bat 
the  greater  part  is  within  the  parish  ol  Olerken- 
well. The  case  then  goes  on  to  state  that  "  before 
the  year  1856,  when  the  first  of  the  Metropolis 
Management  Acts  came  into  operation  buildings 
had  Men  erected  on  the  Homsey  or  Middlesex 
side  of  the  lane  alone  nearlr  the  whole  of  its 
length,  but  on  the  01e»enwell,  or  London  side  of 
the  lane,  there  were  at  that  time  only  about  seven 
or  eight  buildinea  at  yarions  points."  The  case 
then  states  the  laots  as  to  the  construction  of  the 
sewer,  and  the  justices  having  stated  the  facts 
which  gave  rise  to  this  claim  proceed  to  say : 
"  We  found  that  Oolney  Hatch-lane,  taken  as  a 
whole,  was  sufficiently  Duilt  upon  to  be  a  street 
before  the  Metropolis  Management  Act  1855  came 
into  operation,  and  we  were  of  opinion  that  that 
portion  of  the  lane  which  is  in  Olerkenwell  could 
not  be  dealt  witii  by  itself  for  the  purpose  of 
determining  whether  it  was  a  new  street.  The 
summons  was  taken  out  and  the  expenses  had  been 
apportioned  under  sects.  52  and  53  of  the  Metropolis 
Management  Amendment  Act  of  1862,  whereby 
if  drainage  is  done  in  a  new  street,  the  expenses 
can  be  apportioned  on  the  frontagers.  Speaking 
for  myself,  I  should  have  been  glad  if  I  could 


>  was,  so  far  as  the  county 
of  London  and  the  parish  of  Olerkenwell  are 
concerned,  substantiaUv  a  new  street,  and  the 
sewer  being  put  down  in  the  new  street  it  ought 
to  have  fallen  within  the  rule  which  was  apphed 
in  the  PlumtUad  case  {ubi  tup.).  Of  course  we 
do  not  ait  here  to  review  findmga  of  fact,  and  I 
might  go  further  and  say  that  were  is  no  i-eason 
to  doubt,  or  even  to  oritioiae,  the  findings  of  fact, 
but  in  thia  case  the  justices  have  found  aja  a  foot 
that  Oolney  Hatch-lane  had  Ijeoome  a  street 
before  1856.  I  tiiink  the  street  for  this  purpose 
must  be  taken  to  be  the  whole  road,  T  think  the 
juatioes  must  be  taken  to  have  found  that  the 
portion  of  the  street  which  was  in  Olerkenwell  is 
included  within  the  road  which  had  become  a 
atreet  at  the  date  that  was  mentioned ;  and  I  do 
not  think  it  is  open  to  the  appellants  to  argue 
that  for  the  purpose  of  thia  section  the  part  of 
the  road  so  forming  part  of  the  street  can  he 
regarded  as  having  become  a  new  atreet  because 
building  on  that  aide  of  it  has  been  carried  on 
very  extenaively  since  the  year  1862.  1  think  the 
point  taken  by  the  learned  counsel  for  the  reapon- 
dents  forma  a  atrong  argument  that,  if  the 
bonndaiy  had  happened  to  run  just  upon  the 
other  side  of  the  Homsey  aide  of  the  road,  even 
though  a  new  sewer  had  been  put  down  before 
there  had  been  a  large  amount  of  fresh  building, 
it  would  have  been  impossible  to  divide  the  road ; 
but,  whether  that  ia  a  oonclusive  argument  or 
not,  I  think,  in  the  face  of  theae  findings,  we 
must  come  to  the  conclusion  that  the  justices 
here  arrived  at  a  right  finding  in  saying  that  they 
cannot  treat  the  particular  portion  of  Oolney 
Hat«b-lane  which  is  in  the  county  of  London  as  a  i 


new  street  for  the  purposes  of  sect.  52  of  the  Act 
of  1862.  For  these  reasons  I  think  the  appeal 
must  be  dismissed  with  costs. 

Eennbdt,  J. — I  am  of  the  same  opinion.  I 
think  we  fullv  appreciate  the  argument  for  the 
appellants  ana  the  augeestion  that  praoticallv  the 
scraet  may  be  treated,  for  the  purpose  of  the 
parish  of  Olerkenwell,  as  a  street  of  which  one 
side  is  not  the  other  side  of  the  road  physioally, 
but  is  a  line  drawn  at  the  bonndarv  of  the  jnru- 
diction  of  Olerkenwell,  running  longltnduially 
through  the  highway.  But  it  appears  io  me  that, 
in  the  absence  of  authority,  to  create  one  more 
artificiality  in  the  understanding  of  a  "  street " 
and  "  new  street "  ia  clearly  not  to  be  desired ; 
and,  in  the  faoe  of  the  finding  of  the  magistratee, 
from  which  I  see  no  reason  to  differ,  in  following 
what  I  may  call  the  primary  and  natural  senaeot 
the  words  "  street "  and  "  new  street "  we  do  not 
violate  any  interpretation  of  theae  tmna  as  given 
by  the  courts  in  reference  to  kindred  Acts  of 
Parliament.  I  prefer  to  say  that  the  view  ti^en 
by  the  magistrates  is  right,  that  they  are  right  in 
law  and  that  there  is  nothing  to  find  fault  with. 
Appeal  dismiated.    Leave  to  appeal. 

Solicitors  for  the  appellants,  BouUon,  Sons,  and 
Sandeman. 

Solicitors   for   the  respondents,    Tatham  and 
Hardy. 


Thwsday,  Nov.  15. 

(Before  Lord  Alvbbbtonb,  OJ'.<and 

EsNinsDY,  J.) 

Bboadbbnt  (app.)  v.  Shbphbkd  (reap.),  (a) 

Public  health — Nuisaneee — Abatement — Collector 
of  rente  of  propertt)  —  "  Ovmer  "  —  Strueiural 
defects — J/iabUiiu  of  collector  for  structural 
defeeU—PMxe  Health  Act  1875  (38  &  39  Viet, 
c.  55),  St.  4,  94,  95. 

A  person  who  eoUeett  the  rents  of  property  at 
agent  for  another,  w  "owner"  within  tect.  94  of 
the  Public  Health  Act  1875,  and  may  be  served 
wiih  a  notice  under  that  section  and  required  to 
abate  a  nuisance  on  the  premises  arising  from 
structural  defects  of  the  premises. 

OA.SB  atated  by  jnaticea  of  the  peace  for  the  West 
Riding  of  the  Oounty  of  York, 

At  a  petty  aeasions  held  at  CastJetord,  in  the 
division  of  Upper  Osgoldcross,  in  the  West 
Riding,  on  the  27th  June  1900,  a  complaint  was 
prefeired  by  the  appellant,  Broadbent,  on  behalf 
of  the  Oastleford  UrtMui  District  Oouncll,  against 
the  respondent  as  agent  for  one  Mr.  Doukersley, 
of  Huddersfield,  the  owner  of  Nos.  75  to  91  (odd 
numbers),  Regent-street,  Oastleford,  under  sect.  95 
of  the  Public  Health  Act  1875  (38  &  39  Vict, 
o.  55),  for  that  on  the  7th  Feb.  1900  a  notice  waa 
served  upon  the  respondent  requiring  him  to  abate 
a  certain  nuisance  in  or  on  the  above  premiaee  in 
the  district  of  the  urban  oouncU,  and  tbat  hm  had 
made  default  with  the  requisitions  thereof  within 
the  time  therein  specified — Hbalb  is  to  say,  that  he 
had  not  provided  earthenware  trapped  gpilleys, 
under  fall  pipes,  oonneoted  same  to  sewer,  coverad 
all  yard  areas  with  hard  and  impervious  material, 
repaired  roofs  of  ashpits  and  floors  of  wash- 
houaea,  &c. 

(a)  B«paitad  b;  W.  W.  Orb,  Biq.,  Barrlif  rt  Law. 
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This  oomplaint  was  heard  and  determmed  by 
the  justices,  who  diamisaed  the  same,  subject  to 
thiacase. 

It  was  admitted  br  the  appellant  that  the 
nnisances  were  caused  aj  stmctuml  defects. 

No  attempt  had  been  made  by  the  appellant  to 
ascertain  the  real  owner  or  owners  of  the  pro- 
perty, and  the  respondent  and  rent  collector  or 
agent  stated  that  he  had  nerer  been  asked  for  the 
name  of  the  owner. 

Two  notices  had  been  sent  by  post,  addressed 
to  a  Mr.  Donkersley,  of  Berry  Brow,  Hndders- 
field,a8  owner.and  Mr.  Shepherd,  of  Caatleford  (the 
respondent),  as  agent.  The  notice  addressed  to  Mr. 
Donkersley  had  oeen  retamed  thron^h  the  post 
with  a  statement  that  it  could  not  be  delivered 
as  there  were  several  Doukersleys  residini;  there. 

It  was  contended  by  the  appellant  that  the 
definition  clause  (nect.  4)  of  the  Public  Health 
Act  1875  (notwithstanding  the  special  provisioa 
in  sect.  94  which  throws  the  responsibility  of 
structural  defects  on  the  actual  owner)  included 
all  agents  and  receivers  and  collectors  of  rent,  as 
owners,  and  relieved  the  appellant  from  the 
responsibility  of  ascertaining  the  ownership  of 
(he  propertpr. 

The  justices  took  (he  view  (hat  it  was  not  the 
intention  of  the  Act  of  Parliament  to  create  two 
ownerships  onder  the  special  provision  in  seut.  94 ; 
that  the  respondent  was  a  mere  rent  collector, 
and  that  the  defiuitioa  clause  extending  owner- 
ship to  agents  was  only  intended  to  apply  where 
it  was  not  inconsistent  with  the  context;  tbat 
the  definition  clause  relied  on  by  the  appellant 
was  governed  by  the  earlier  portion  of  it,  which 
reads  as  follows :  "  In  this  Act,  if  not  incon- 
sistent  with  the  context,  the  following  words 
and  expressions  have  the  meanings  hereinafter 
respectively  assigned  to  them " ;  and  that  the 
appellant  ought  to  have  served  the  proper  owner 
with  the  notice  and  summoned  him  for  default. 

The  question  of  law  for  the  opinion  of  the  court 
was  whether  "  owner  "  in  that  portion  of  sect.  94 
of  the  Public  Health  Act  1875  which  refers  to 
strnotnral  defects  includes  a  mere  collector  of 
rent  or  agent. 

The  Public  Health  Act  1875  (38  &  39  Vict, 
c.  55)  provides : 

Saot  4.  In  this  Aot,  if  not  inconsistent  with  the  oon- 
text,  the  foUoiring  words  and  expreasions  have  the 
meanings  hereinafter  respectively  asai^ed  to  them. 
"  Owner  "  meaoi  the  penon  for  the  time  being  reoeiving 
the  raok  rent  of  the  lands  or  premiaea  in  oonneotion  with 
which  the  word  ia  aaed,  whether  on  hia  own  aooonnt  or 
«■  agent  or  troatee  for  any  other  person,  or  who  would 
BO  receive  the  aame  it  snob  lands  or  premisea  were  let 
St  a  rack  rent. 

Sect.  94  On  the  receipt  of  any  information  reepeot- 
ing  the  exiatenoe  of  a  nniaajioe  the  local  aathority  shall, 
if  aatiafled  of  the  exiatenoe  of  a  nniaanoe,  aerve  a  notice 
on  the  person  by  whose  act,  defanlt,  or  anfferanoe  the 
nuisance  arises  or  continnes,  or,  if  anch  person  cannot 
be  toond,  on  the  owner  or  occupier  of  the  premiaea  on 
which  the  niiiaanoe  arises,  requiring  him  to  abate  the 
aame  within  a  time  to  be  specified  in  the  notice,  and  to 
«zecute  anch  works  and  do  anch  things  as  may  be  neoes- 
aaty  for  that  purpose:  Provided — First,  that  where  the 
nuisance  arises  from  the  want  or  defective  oonatniotion 
of  any  atmctnral  convenienoe,  or  where  there  is  no 
occupier  of  the  premiaea,  notice  under  this  section  shall 
be  served  on  the  owner. 

Then  sect.  95  provides  that  where  the  person  on 
whom  a  notice  to  abate  a  nuisance  has    been 


served  makes  default  in  complying  with  the 
notice,  complaint  may  be  made  to  a  justice  and 
the  JQBtioe  may  issue  a  summons. 

Jfocmorran,  Q.G.  {S(^wlefield  with  him)  for  (he 
appellant. — The  short  point  is  whether  a  person 
imo  in  fact  collects  the  rents  of  property,  or  who 
acts  as  agent  for  coUeoting  the  rents,  is  an 
"owner"  within  the  meaning  of  the  Public 
Health  Act,  and  can,  as  such  owner,  be  required 
to  execute  works  for  the  abatement  of  a  nuisance, 
when  sucb  nuisance  arises  from  structural  defects. 
The  justices  were  wrong  in  holding  tbat  a  rent 
collector  was  not  an  "  owner  "  for  the  purpose  of 
remedying  these  structural  defects,  and  it  is  only 
necessary  to  refer  to  the  two  sections — sects.  4  and 
94 — to  see  that  they  were  wrong.  The  point  as  to 
whether  the  person  who  collected  the  renta  of 
property  was  "  owner,"  within  a  similar  defini- 
tion in  the  Nuisances  Removal  Act  1855  (18  &  19 
Vict.  c.  121),  was  considered  in  the  year  1872  in 
the  case  of  Cook  r.  Montagu  (26  L.  T.  Rep.  471 ; 
L.  Rep.  7  Q.  B.  418).  In  sect.  2  of  that  Act  the 
word  "owner"  was  defined  as  including  "any 
person  receiving  the  rents  of  the  property  in 
respect  of  which  tbat  word  is  used  ...  on  his 
own  account,  or  as  trustee  or  agent  for  any  other 
person,"  and  Blackburn,  J.,  in  delivering  the 
judgment  of  the  court,  thus  laid  down  the 
principle  on  which  the  definition  of  owner 
proceeded  in  snch  cases :  "  The  object  was, 
on  the  one  hand,  that  a  structural  improve- 
ment should  be  thrown  upon  the  owner,  and 
that  the  local  authority  should  not  be  bound 
to  proceed  against  temporary  occupiers  who 
might  also  not  be  worth  powder  and  shot ;  but, 
on  the  other  hand,  inasmuch  as  it  might  often  be 
verT  difficult  indeed  to  ascertain  who  were  the 
real  owners,  and  the  collectors  of  rent  might 
easily  be  found,  this  definition  of  'owner' 
was  given ;  and  in  a  vast  number  of  cases  they 
would  thus  reach  the  i-eal  owner " :  (L.  Bep.  7 
Q.  B.,  at  p.  422).  Under  the  same  definition  of 
owner  in  a  local  Aot  it  was  held  by  Lopes,  J. 
in  Mayor,  &e.,  of  Bi.  Helens  v.  Kirkham  (16 
Q.  B.  Div.  403)  that  an  agent  employed 
to  collect  the  rents  of  property  was  an  "  owner," 
and  was  liable  as  such  for  the  payment  of  paving 
expenses.  There  is  not  the  same  necessity  for 
making  an  agent  or  collector  of  rents  liable  as 
owner  in  respect  of  paving  expenses  as  there  is  in 
making  him  liable  for  the  abatement  of  nuisaacee, 

?'et  the  collector  of  the  rents  was  in  that  case  held 
iable  for  the  paving  expenses,  though  he  had  no 
funds  in  his  hands.  This  has  been  followed 
repeatedly,  as  in  Tottenham  Local  Board  v. 
Waiiamson  (69  L.  T.  Bep.  61),  decided  in  1893. 
The  justices  were  therefore  wrong  in  their 
decision. 
The  respondent  did  not  appear. 

Lord  AltTBBBTONB,  O.J. — I  think  this  case 
must  go  back  to  the  magistrates.  In  order  that 
there  might  be  no  difficulty  in  enforcing  the  pro- 
visions of  this  Aot,  for  the  purposes  of  the  Act 
the  word  "  owner  "  ia  expressly  defined  in  sect.  4 
as  meaning  "the  person  for  the  time  being 
receiving  the  rack  rent  of  the  lands  or  premises 
in  connection  with  which  the  word  is  used, 
whether  on  his  own  account  or  aa  agent  or  trustee 
for  any  other  person."  Now,  it  appears  that  it 
has  been  held  that  that  definition  of  "  owner " 
includes  the  person  who  collects  the  rent  in  the 
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case  of  liability  for  paviiif;  expenses.  If  so,  I 
certainly  think  it  oof^ht  also  to  be  applied  in 
cases  in  which  the  qnestion  is  as  to  the  aoatement 
of  nuisances.  I  therefore  think  this  case  on^ht 
to  go  back  to  the  magistrates  with  this  intimatum 
of  onr  opinion. 

Kehkedt,  J. — I  agree. 

Appeal  allowed.     Case  remitted  to  the  jus- 
iicee. 

Solicitor  for  the  appellant,  O.  T.  B.  ThuimeU, 
for  Claude  Kemp,  Ga«tIeford. 


Oct  30  and  Nov.  3. 

(Before  Lawbance  and  Kbnmkdt,  JJ.) 

Jennings  v.  Matrbb  ;  6bat,  Glumant  (a) 

Bankruptcy — Trtutee  carrying  ok  burineu  on 
truet — DebtB  incurred  and  aitet*  acquired  by 
trustee — Judgment  aga/itiit  truttfe  for  goodt  eup. 
plied — Bight  of  iruetee  to  indemnify  against 
trust  assets — Bankruptcy  of  truetee — Bight  of 
trustee  in  bankruptcy  to  indemnity  or  Iten  as 
against  judgment  creditor — Bankruptcy  Act 
1883  (46  <£-  47  Viet.  e.  52).  «.  44. 

A  trustee  to  whom  a  business  has  been  assigned  for 
the  purpose  of  its  being  carried  on  upon  certain 
trusts,  and  who  in  carrying  on  the  business 
incurs  debts  and  acquires  assets  in  the  course  of 
the  trading,  has  a  right  of  indemnity  against  or 
lien  on  the  trust  assets  and  property,  as  against 
a  judgment  creditor,  who  Ms  obtained  a  judg- 
ment against  the  trustee  for  goods  supplied  to 
him  for  the  business ;  and,  if  the  trustee  oeeomes 
bankrupt,  his  trustee  in  the  bankruptcy  has,  as 
against  the  judgment  creditor,  the  same  right  of 
indemnity  or  lien  on  the  trust  assets  as  the  bank- 
rupt himself  had. 

A  trading  firm  executed  a  deed  of  assignment  for 
the  benmt  of  their  creditors,  by  which  they 
assigned  all  the  money  and  assets  of  the  business 
to  M.  as  trustee  for  carrying  on  the  business.  M. 
carried  on  the  business  in  accordance  with  the 
trust,  and  incurred  debts  and  acquired  goods  in 
the  course  of  the  trading,  and  then  became  bank- 
rupt. Before  his  bankruptcy  J.  obtfiined  a  judg- 
ment against  him  in  respect  of  goods  supplied  to 
him  for  the  business  during  the  trading.  The 
judgtnent  creditor  seized  the  trust  goods  under 
his  judgment,  and  the  trustee  in  bankruptcy  of 
M.  claimed  them,. 

In  an  interpleader  issu^  between  the  trustee  in  the 
baiJcrupicy  of  M.  as  claimant  and  the  execution 
creditor  .- 

Held,  that  the  trustee  M.  had,  as  against  the  execu- 
tion creditor,  a  right  of  indemnity  in  the  nature 
of  a  lien  upon  the  trust  assets,  and  that  upon  M.'s 
bankruptcy,  although  the  trust  assets  did  not,  by 
reason  of  sect.  44!  of  the  Bankruptcy  Act  1883, 

fass  to  his  trustee  in  bankruptcy,  his  trustee  in 
ankniptcy  had  the  same  right  of  indemnity  or 

lien  upon  the  trust  assets  as  the  bankrupt  had, 

and  was  therefore  entitled  to  the  goods  as  against 

the  execution  creditor. 
Appeal  from  the  Bradford  (Yorks)  Ooonty  Court. 

The  appeal  was  brought  by  Gray,  the  claimant 
in  an  interpleader  issae  which  was  directed  to  try 
whether  a  certain  snm  of  money  in  the  hands  of 
the  Sheriff  of  Yorkehii-e,  being  the  net  proceeds 

(.1)  B»port«.l  hy  W.  W.  Orb.  Ban.,  BuTtiit«r-»t^La« 


of  the  sale  of  goods  seized  by  him  under  an 
execution  from  uie  High  Court  in  an  action  in 
which  Jennings  (the  judgment  creditor)  was 
plaintiff  and  Mather,  as  trastee  under  a  deed  of 
assignment  for  the  benefit  of  creditors  of  Smtdei 
Brothers  and  Co.,  was  defendant,  was  the  pro- 
perty of  Gray,  sjb  trastee  of  the  estate  of  Mather 
a  bankrupt,  or  of  Jennings,  the  execution  creditor. 
The  facts  were  as  follows : — 
In  June  1898  the  firm  of  Messrs.  Smale» 
Brothers  and  Co.  being  in  difiBcnlties  executed, 
with  the  consent  of  their  creditors,  a  deed  of 
assignment  for  the  benefit  of  their  creditors,  by 
which  they  transferred  and  assigned  all  their 
moneys  and  assets  to  an  accountant,  Mr.  Mather, 
as  a  trastee  in  trust  to  carry  on  the  business  and 
to  apply  the  profits  in  paying,  first,  the  creditors 
15<.  in  the  pound,  and  subject  to  this  in  trust  to- 
pay  oyer  the  remaindfr  to  Smales,  the  assignor. 

Mather,  who  besides  his  own  property  had 
several  other  businesses  assigned  to  him  in  trust, 
which  he  was  carrying  on,  carried  on  this  business 
of  Smales  Brothers  and  Co.  in  accordance  with 
the  trust  and  incurred  debts  and  assigned  gooda 
in  the  coarse  of  the  trade,  and  then  became 
bankrupt. 

The  execution  creditor,  Jennings,  who  was  one 
of  the  creditors  in  the  business  of  Smales  Brothers 
and  Co.  in  respect  of  a  debt  contracted  after  the 
assignment  to  Mather,  and  who  had  giyen  credit 
to  the  bankrupt  (Mather)  for  goods  orderad  by 
Mather  in  the  coarse  of  the  business,  obtained  a 
judgment  in  the  H^h  Court  against  Mitber  a» 
trustee  of  Smales  Brothers  and  Co.,  and  the 
sheriff  seized  the  goods,  but  had  not  sold  them  at 
the  time  of  the  adjndication  of  Mather  as  a 
bankrupt. 

The  present  claimant  (Gray)  is  the  assignee  or 
trustee  in  buikmptoy  of  Mather  (the  judgment 
debtor),  who  had  absconded  and  who  had  been 
made  bankrupt  in  July  1899  in  respect  of  a  debt 
also  incurred  by  him  as  trustee  for  Smales- 
Brothers  and  Co.  since  the  assignment,  and  he 
had  been  made  bankrupt  generally  and  not  as 
trustee. 

The  sheriff  having  sold  the  goods  seized  in 
exeoation  under  the  judgment  obtained  by 
Jennings  against  Mather,  and  Gray  having 
claimed  the  same  as  trustee  in  the  bankruptcy  of 
Mather,  an  order  was  made  in  Jon.  1900  in  the 
Bradford  District  Begiiitry  of  the  High  Court 
that  the  sheriff  shoald  hold  the  net  proceeds  of 
the  goods  seized  by  him  and  claimed  by  the 
claimant,  to  abide  the  order  of  the  judge  of  the 
County  Court  to  whom  the  interpleader  proceed- 
ings herein  were  ordered  to  be  transferred,  and 
these  proceedings  were  ordered  to  be  transferred 
to  the  Bradford  County  Court. 

The  issue  transferred  was  an  issue  to  trr 
whether  the  money  in  the  hands  of  the  sheriff, 
being  the  net  proceeds  of  the  sale  of  the  goods 
seized  by  him,  was  the  property  of  Gray,  trustee 
of  the  estate  of  Mather,  a  bankrupt,  the  claimant, 
or  of  Jennings,  the  execution  creditor. 

The  County  Court  judge,  in  a  considered  judg- 
ment, on  the  12th  Jnne  1900  held  that  sect.  44  of 
the  Bankruptcy  Act  1883,  which  provides  that 
trust  property  shall  not  pass  to  the  assignee  in 
the  bankmptqr,  applied ;  that  the  property  which 
the  bankrupt  (Mather)  acquired  in  carrying  on 
Messrs.  Smales  Brothers'  and  other  similar  busi- 
nesses was  trust  property,  as  the  original  funds 
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and  the  goodwill  of  the  btuiness  were  g^ven  to 
Mather  on  definite  trusts,  and  therefore  property 
aoqoired  by  those  fnnds  and  in  the  course  of  the 
business  must  be  taken  to  be  held  by  him  on  the 
game  trusts,  and  that  the  property,  being  trust 
property,  did  not  pass  to  the  assignee  (Gray)  in 
the  bankruptcy  of  Mather.  He  uerefore  g^ve 
judgment  for  the  execution  creditor,  Jennings, 
with  costs ;  and  it  was  ordered  that  the  proceeds 
of  the  sale  in  the  hands  of  the  sheriff  were  not 
the  property  of  Gray  (the  claimant),  and  that  the 
shenff  should  pay  to  Jennings,  the  execution 
creditor,  the  net  proceeds  of  the  sale  of  the  goods 
seized  bv  him  under  the  execution. 

The  claimant  appealed. 

The  Bankruptcy  Act  1883  (46  &,  47  Vict.  c.  52) 
provides : 

Seek  44.  The  property  of  the  bknkmpt  dirisible 
amoDgst  his  otediton,  and  in  this  Aot  referred  ^  aa  the 
piopertgr  of  the  bankrupt,  shall  not  compriae  the  follow- 
iog  partionlais :  (1)  Property  held  by  the  bankrupt  on 
tmit  for  any  other  person. 

/.  O.  Wood  for  the  appellant. — The  appellant 
(Gray)  is  the  trustee  in  the  personal  bank- 
ruptcy of  Mather.  The  judgment  against 
Mather  was  not  a  judgment  against  him  per- 
sonally, but  was  a  judgment  against  him  as 
trustee,  and  to  be  enforced  against  the  pro- 
perty he  held  as  trustee.  As  to  the  position  of  a 
trustee  who  carries  on  a  business,  as  Mather  did 
in  this  case,  under  a  deed  of  assignment,  there 
are  a  few  cases,  and  these  cases  go  to  show  that 
the  creditors  who  supply  goods  for  the  carrying 
on  of  the  business  have  no  direct  remedy  against 
the  trust  property ;  they  have  a  personid  remedy 
against  the  ^stee  who  carries  on  the  business, 
and  the  trustee  is  personally  liable  for  the  debts 
incurred  by  him  in  the  trading.  Mather  was 
therefore  personally  liable  for  the  debts  incurred 
by  him  in  canying  on  the  trust  business,  but  he 
would  have  a  right  of  indemnity  or  lien  against 
the  assets  employed  in  the  business  : 

Re  Jbhnton ;  Shearman  t.  Roibinion,  43  L.  T.  Bep. 

372;  15  Ch.  DiT.  548  : 
Oioen  and  Co.  t.  Cronic  (1895)  1  Q.  B.  265,  per 

Bigby,  L.  J.  at  pp.  274-5 ; 
Burt  and  otKen  ▼.  BuU,  71  L.  T.  Bep.  810 ;  (1895) 

1  Q.  B.  276. 

The  question  as  to  the  right  of  the  trustee  to 
indemnity  was  considered  by  the  House  of  Lords 
in  Bomte  ▼.  Ovrton  (64  L.  T.  B«p.  809 ;  (1891) 
A  0. 190),  bat  that  case  leaves  the  present  point 
as  to  the  position  of  Mather's  trustee  in  bank- 
ruptcy wholly  untouched.  There  are  only  two 
views,  either  these  goods  were  Mather's  goods, 
in  which  case  Gray,  his  trustee  in  bankruptcy, 
would  be  entitled,  or  they  are  the  eoods  of 
the  ceatuia  qxie  trtui  for  whom  Mather  was 
canying  on  business,  and  in  that  case  the  execu- 
tion creditor  has  sought  to  levy  against  goods  of 
tiie  eestuia  que  trust.  The  legal  property  in  the 
goods  was  in  Mather,  though  be  would  have  been 
Bable  to  account  for  the  profits  and  for  his 
dealings  wit^  them ;  and,  the  legal  property  being 
in  Mather,  upon  his  bonkruptcr  Gray,  as  his 
trustee,  becomes  entitled.  U  Mather  had  not 
become  bankrupt  he  would  have  had  a  right  of 
indfimnity  against  the  assets.  His  trustee  in  bank- 
ruptcy can  also  claim  the  same  right.  The  County 
Court  ^udge  was  therefore  wrong  in  holding  th^ 
the  claimant  was  not  entitled  to  the  goods. 


Jlftttr  Maokeniie  for  the  respondent, — The  sole 
onestion  in  the  issue  was,  aye  or  no,  was  Gray, 
toe  trustee  in  bankruptcy  of  Mather,  entitled  to- 
these  goods,  not  whether  the  execution  creditor 
was  entitled  to  them.  The  County  Court  judge- 
was  right  in  holding  that  Gray  was  not  entitled 
to  the  goods.  The  case  is  practically  covered 
by  the  terms  of  sect.  44  of  the  Act.  B;  that 
section  trust  property  does  not  pass  on  the  bank- 
ruptcy to  the  trustee  of  the  bankrupt,  and  the 
assets  or  goods  purchased  by  Mather  in  tbis  case- 
during  the  trading  are  as  much  trust  propeity 
as  any  property  which  passed  to  him  under  tbie 
deed  of  asngjnment.  Assets  acquired  in  the 
proper  carrying  on  of  the  trust  business  are  part 
of  the  trust  property  equally  with  the  orii<inal 
trunt  propei'ty.  This  is  very  clearly  shown  in 
the  judgment  of  Lord  Herschell  in  Dowse  v. 
Oorton  (1891)  A.  C,  at  p.  198.  That  is  a  clear 
authority  for  showing  that  when  Mather  bought 
these  goods  for  the  purposes  of  the  business,, 
these  goods  became  vested  in  him  as  trustee  just 
as  much  as  the  goods  transferred  to  him  by  the 
deed  of  assignment.  The  property  so  acquired 
was  acquired  by  him  only  in  his  character  of 
trustee,  and  therefore  was  trust  property  ;  and  by 
sect.  44  the  property — being  trust  property — 
remained  in  Mother  on  his  rankrupU^,  aid  did 
not  pass  to  his  trustee.  Then,  as  to  the  question 
of  indemnity,  Gray  would  not  be  entitled  to  any 
indemnity  against  these  goods,  as  the  goods, 
being  hdd  by  Mather  in  trust,  would  not  pass  to- 
his  trustee,  and  the  question  of  indemnity  would 
not  arise  iu  the  case  of  Gray.  It  is  impossible  to 
say  that  on  the  bankruptcy  and  adjudiualioa  of 
Mather  these  goods  could  pass  to  Gray  under- 
Mather's  bankruptcy.  The  property  in  them 
remained  in  Mather  because,  although  sect.  20 
of  the  Act  says  that  the  property  of  the  bankrupt 
shall  vest  in  the  trustee,  sect.  44  exempts  from 
this  provision  property  held  on  trust.  The  sole 
question  here  is.  Do  the  soods  pass  to  Gray  P  and 
all  that  the  judge  decided  was  that  the  goods  did 
not  pass  to  Gray  and  were  not  his  property.  The 
judge  was  right  in  holding  that  the  goods  did  not 
pass  to  Gray,  and  there  is  no  foundation  for  what 
18  alleged  here  that  theee  goods  vested  in  Gray. 


J.  G.  Wood  in  reply. 


Cur.  adv.  vuU. 


Nov.  3. — The  judgment  of  the  court  (Lawrance- 
and  Kennedy,  JJ.)  was  delivered  by 

Eehnedy,  J. — In  this  case  there  is  an  appeal 
from  the  decision  of  the  learned  County  Court 
judge,  who  has  given  judgment  for  the  defendant 
in  an  interpleader  issue,  the  issue  being  in  the 
ordinary  form  in  which  the  appellant  here  (Mr. 
Gray)  the  claimant  was  made  plaintiff,  and  Mr. 
Jennings  the  defendant  The  learned  judge  has 
held,  for  reasons  to  which  I  will  advert  presently, 
that  the  defendant  in  interpleader — the  execution 
creditor— is  entitled  to  his  judgment.  The  goods 
in  question,  which  were  seized  by  the  sheriff  under 
an  execution,  have  been  sold,  and  the  proceeds  are 
in  court  amounting  to  some  1201.  With  regard 
to  the  facte,  I  sh^  take  them  as  found  by  the 
learned  judge  on  the  evidence,  and  as  stated  by 
him  in  his  judgment,  in  which  he  says  that  the 
facte  are  not  in  dispute:  "It  appears  that  Mr. 
Smales  with  the  consent  of  his  creditors  trans- 
ferred in  the  year  1898  his  moneys  and  all  his 
assete  to  Mather  as  a.  trustee  to  carry  on  the 


Digitized  by 


Google 


508— Vol.  Lixxm.] 


THE   LAW  TIMES. 


[Deo.  29,  1900. 


Q.B.  DiT.] 


Jehniitos  v.  Matheb;   Gbat,  Claimant. 


[Q.B.  DiT. 


bneiness  and  to  apply  the  profits  in  paying,  first, 
the  creditors  158.  m  the  ponnd,  and  subject  to  this 
in  trast  for  Smales,  the  asugnor.  Mather  carried 
on  the  business  in  accordance  with  the  tmst  i,nd 
incurred  debts  and  assigned  goods  in  the  course 
of  the  trade,  and  then  became  bankrupt  The 
execution  creditor,  who  was  one  of  the  creditors 
and  who  had  given  credit  to  the  bankrupt  in  the 
course  of  the  buaicess,  obtained  a  judgment 
against  the  bankrupt  as  trustee  of  Smales,  and 
the  sheriff  seized  the  goods,  but  had  not  sold  at 
the  time  of  the  adjudication."  Put  shortly,  it  is 
this:  There  was  a  person  trading  in  business 
-called  Smales.  He  c^led  his  creditors  together, 
and  there  was  an  arrangement  by  which  one 
Mather  became  assignee  of  the  trading  estate 
of  Smales  upon  trust  to  carry  on  the  business  and 
out  of  that  business  to  pay  certain  dividends  to  the 
creditors,  and  upon  trosi',  farther,  to  stand  pos- 
sessed of  the  property  for  the  insolvent  trader. 
The  question  before  the  learned  County  Court 
judge  arose  in  this  manner :  There  was  a  person 
who  in  the  coarse  of  the  carrying  on  of  the 
bnsiness  by  Mather  had  sold  to  Mather  certain 

foods,  and  he  became  a  creditor  of  Mather,  and, 
aving  obtained  judgment,  he  put  in  an  execu- 
tion ,upon  eoods  which  weie  the  goods  of  that 
trader.  Mather  having  absconded,  the  question 
at  present  arises  between  that  execution  creditor 
and  Mather's  trustee  in  bankruptny,  who  is  the 
claimant,  and  being  the  claimant  he  was  made 
the  plaintiff,  und  the  execution  creditor,  the 
defendant  in  the  interpleader  issue.  The  judge 
has  decided,  for  reasons  given  by  him  at  length 
in  his  judgment,  that  the  defendant  in  the  inter- 
pleader issue  (the  execution  creditor)  is  entitled 
to  succeed  ;  in  othf  r  words,  that  the  claimant  has 
not  made  out  any  title  or  interest  in  these  goods. 
The  question  now  is  whether  he  is  right.  The 
basis  of  his  judgment  is  that  he  thinks  the  case 
is  governed  by  sect.  44  of  the  Bankruptoy  Act 
1883 ;  that  these  goods  which  were  seized,  being 
trust  gpoods,  were  goods  io  which  the  trustee 
in  bankruptoy  of  Mather  had  no  interest  or  title, 
and  that  therefore  by  the  failure  of  his  title  the 
defendant  is  entitled  to  succeed.  I  have  come  to 
the  conclusion  that  that  judgment  is  wrong,  and 
as  the  case,  in  my  view,  is  one  of  some  interest 
and  some  difficmty,  I  will  endeavour  to  stat« 
dearly  why  I  have  come  to  a  different  conclusion. 
I  think  there  is  no  doubt  at  aU  that  the  learned 
jodge  is  perfectly  right  in  taking  the  view,  first, 
that  in  an  interpleader  of  this  kind  it  is  not 
sufficient  to  show  that  the  defendant  has  no  title. 
The  claimant  (the  plaintiff  in  the  issue)  must 
make  out  some  title  in  himself;  secondly,  I  am 
of  opinion  that  the  judge  is  right  in  treating  this 
property,  in  a  sense  to  which  I  will  afterwards 
refer,  a«  trust  property — that  is  to  say,  as  property 
which  was  an  asset  of  the  estate  at  the  time  of 
the  seizure.  So  far  I  agree.  I  differ  from  him 
in  the  inference  which,  as  it  seems  to  me  according 
to  clearly  established  principles,  he  has  drawn 
as  to  the  effect  of  the  Bankmotey  Act 
upon  that  position.  In  the  first  place  it  is 
obvious    that,    while    the    principle    is     right 

Xn  which  the  judge  has  held  there  must  be  an 
mative  iitle  or  right  made  out  by  the  plain- 
tiff in  the  interpleader,  if  these  are  trust  goods, 
there  is  no  sort  of  title  in  the  execution  creditor. 
He  has  no  business,  in  trading  with  Mather,  to 
seek  by  execution  to  get  satisfaotion,  out  of  trust 


property,  of  a  debt  incurred  to  him  bv  Mather. 
As  to  tha^  as  one  step  in  the  facts  of  the  case  on 
which  I  have  come  to  a  conolusion,  it  is  right  I 
should  state  what  appears  to  me  to  be  quite  clear 
in  the  matter.  To  begin  with,  I  may  say  that 
the  whole  basis  of  the  decisions,  taking  the  last 
and  most  final  decision  of  the  supreme  tribunal 
in  Dowse  v.  Gtyrton  (64  L.  T.  Bep.  809 ;  (1891) 
A.  C.  190),  is  that  assets,  as  thej  are  acquired 
whether  by  an  executor,  an  administrator,  or  a 
trustee,  who  in  conformity  with  his  tmst  carries 
on  the  business,  are  not  the  property  of  the  trustee 
or  administrator  or  executor.  They  are  part  of 
the  trust  property  to  which  those  to  whom  the 
trustee,  executor,  or  administrator  in  trading 
incurs  debto  have  no  right  to  look  in  the  sense  of 
being  able  to  seize  them  under  an  execution. 
The  reason  is  they  are  not  the  goods  of  the 
trader — they  are  not  the  goods  of  the  debtor; 
they  are  the  goods,  as  it  seems  to  me,  of 
the  trust.  That  appears  to  me  to  be  the  basis  of 
the  decision  in  Dowse  v.  Gorton  (icfri  sup.),  and  it 
would  be  sufficient  to  leave  it  there.  I  will,  how- 
ever, refer  to  two  passages  in  the  judgment  of  a 
case,  referred  to  in  the  argument  in  that  case, 
which  seem  to  illustrate  that  point  very  well- 
namely,  the  case  of  Be  Morgan;  Pillarem  v. 
PiUgrem  (45  L.  T.  Rep.  183 ;  18  Oh.  Div.  93).  In 
that  case  there  had  been  trading  carried  on  of  a 
testator's  business  by  the  executor  in  conformity 
with  directions.  lliereupon  it  was  sought  by 
a  creditor  whose  debt  was  created  in  the  course 
of  the  trading  to  enforce  righto  against  property 
which  had  originally,  as  I  understand,  oeen  the 
property  of  the  testator,  but  which  was  in  the 
possession  of  the  executor  so  carrying  on  the 
trade.  Fry,  J.,  before  whom  the  case  first 
came,  said  (18  Ch.  Div.,  at  p.  101):  "The 
argument  in  support  of  the  summons  has 
almost  gone  the  length  of  suggeeting  that  trust 

Eroperty  in  the  hands  of  a  trustee  may  be  seized 
y  his  execution  creditor.  In  my  judgment, 
nothing  is  plainer  than  this — that  the  pioi>erty 
which  can  be  taken  under  an  execution  is  only 
that  property  to  which  the  execution  debtor  is 
beneficially  entitled,  and  that  no  property  of  which 
he  is  only  a  trustee  can  be  taken."  The  case 
went  to  tne  Court  of  Appeal,  and  Jessel,  M.B. 
there  said  (at  p.  104) :  "  At  a  subsequent  period 
he  " — that  is,  the  creditor — "  issued  execution 
against  the  chattels  of  his  debtor,  and  among 
ouier  chattels  were  the  leasehold  premises,  and, 
in  order  to  enable  the  sheriff  to  seize,  the  lease 
was  handed  to  him.  I  asked  the  counsel  if  the 
sheriff  could  seize  trust  property  for  the  debt  of 
the  trustee,  and  it  was  admitted  that  he  could 
not.  The  result  was  that  the  execution  gave  the 
creditor  no  better  tiUe  than  he  had  before; 
therefore  he  got  no  tiUe  to  the  lease  under  the 
execution,  and  therefore  he  has  no  le^  title  to 
the  property,  and  as  to  his  equitable  interest  he 
must  be  postponed  to  the  eestuis  que  trust."  That 
the  creditor's  only  right  in  a  case  of  this  kind  is 
to  sue  personally  the  trustee,  or  the  execator,  or 
administrator,  I  think,  as  I  have  said,  is  decdded 
by  the  case  of  Dowse  v.  Qorton  {vM  Mip.).  The 
point,  however,  is  made  clearer  if  one  refers  to 
the  judgmente  below  (60  L.  T.  Bep.  305;  40 
Ch.  Div.  536),  which  ought  to  be  referred  to 
because  the  only  effect  of  the  judgment  in  the 
House  of  Lords  was  to  give  a  fnrtfer  advantage 
as  regards  indemnity  to  the  executor  who  has 
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been  carrying  on  the  bnsineBs,  the  law  is  laid 
down  pretty  clearly  in  the  jadgment,  first  of  all, 
of  Lindley,  L.J.  (40  Gh.  Div.,  at  p.  542) :  "  Now, 
let  U8  look  at  the  rights  of  those  who  have 
dealt  with  the  execaters  after  his  death.  The 
right  of  those  is  to  sue  the  executors.  I  believe 
there  are  some  very  exceptional  cases  in  which 
sabseqnent  creditors  can  get  the  assets,  and  I 
think  there  is  authority  for  saying  that  f aneoral 
expenses  can  be  got  oat  of  the  assets ;  but  with 
those  exceptions  the  right  of  subsequent  creditors 
is  to  sue  the  executors.  They  have  nothing  to  do 
with  the  assets  of  the  testator  at  all."  Farther, 
there  is  a  judgment  in  a  case,  referred  to  before 
the  County  Court  judge,  of  Evans  v.  Eoans  (56 
L.  T.  Rep.  768;  34  Ch.  Div.  597)  in  which  there 
was  an  attempt  made  in  a  court  of  equity 
by  a  creditor  who,  like  Jennings  in  this  case,  had 
a  daim  against  the  administratrix,  who  had  been 
cariyine  on  business,  to  get  a  sort  of  charge  upon 
g^oods  which  were  in  the  possession  of  the  adminis- 
tratrix in  the  course  of  the  trading,  and  which 
that  same  trader,  being  unpaid,  had  supplied.  In 
dealing  with  that  case  there  is,  b^  Cotton,  L.J.,  a 
statement  of  the  law  again  which  seems  to  me 
not  only  binding,  as  it  is,  but  perfectly  clear  so 
that  there  can  be  no  mistake  about  it.  He  says: 
"  The  creditor  cannot  hare  any  direct  claim 
agiunst  the  intestate's  estate.  He  cannot  have 
anything  higher  than  a  ri^ht  to  be  substitated  to 
the  right  of  the  administratrix  to  indemnity. 
Where  a  bnsiness  is  carried  on  by  a  trustee  with 
proper  authority,  and  he  buys  for  the  business 
goods  for  the  price  of  which  he  is  personally 
Uable,  the  eeituis  que  truat  cannot  say  to  the 
trustee :  '  These  goods  belong  to  us,  and  we  will 
take  them  without  regard  to  yoar  right  to 
indemnity.'  But  have  the  creditors  any  claim 
against  the  goods  on  that  ground  ?  The  goods 
now  in  question  were  aoquirM  for  the  purposes  of 
the  business,  and  went  into  the  business.  The 
infant  child  of  the  intestate  claims  them  as 
belong^g  to  the  estate,  and,  in  my  opinion,  he 
has  a  right  so  to  claim  them,  subject  to  the  right 
of  the  widow  to  be  indemnified  out  of  them 
against  all  claims  In  respect  of  them  so  far  as  she 
has  not  lost  such  right  by  being  a  debtor  to  the 
estate,  and  whether  she  has  lost  that  right  is  a 
question  depending  on  the  result  of  the  general 
account."  It  appears  to  me  to  be  clear  that, 
upon  the  statement  of  facts  found  in  this  case, 
which  is  really  undisputed,  these  goods  which 
were  seized  come  under  these  decisions ;  and, 
so  far  as  the  common  law  is  concerned.  Lord 
Herschell,  L.O.,  in  Dowte  t.  Oorton  (ubi  sup.), 
refers  to  a  case  of  Abbott  v.  ParfiH  {24  L.  T.  £ep. 
469;  L.  Rep.  6  Q.  B.  346),  which,  as  well  as  the 
case  of  Moieley  t.  BendeU  (23  L.  T.  Rep.  774 ; 
L.  Rep.  6  Q.  B.  338),  clearly  shows  that  where,  for 
example,  an  executor  or  administrator  is  rightly 
canying  on  a  testator's  business,  the  assets 
acquired  in  that  business  as  they  oome  in  become 
assets  of  the  testator ;  and  so  here  the  assets  as 
they  came  in  became  assets  of  the  trust  estate.  If 
that  is  so,  something  also  follows  in  equity  which  it 
appears  to  me  the  learned  jud^  has  overlooked, 
at  any  rate  in  his  judgment  in  its  result.  While 
there  can  be  no  right  of  a  creditor  created  in  the 
trading  to  treat  as  goods  of  the  trustee  goods 
which  are  goods  of  <£e  trust,  still  it  seems  to  be 
equally  clear  that  the  trustee  has  a  right  and  an 
interest  in  these  goods,  because  he  has  a  right  to 


an  indemnity  in  the  nature  of  a  lien  upon  these- 
goods.  Certainly,  therefore,  a  right  in  my  view 
necessarily  follows  to  prevent  A..,  B.,  and  C.  carry- 
ing away  these  goods  to  which  the  trustee  has  got 
a  right  when  he  is  called  upon  to  aooount,  or  the- 
business  has  to  be  wound-up.  He  ha  i  a  right  to  say 
to  everybody  and  to  all  his  cestuis  que  trust  that 
he  is  entitled  to  an  indemnity  out  of  those  goods,, 
and  that  he  has  a  pecuniary  interest  in  them.  If' 
when  the  accounto  are  taken  it  turns  out  that  h» 
has  received  from  the  trust  more  than  the  amount- 
of  the  liabilities  which  he  has  properly  incurred 
in  trading,  he  then  will  have  to  give  way  to  the 
cestui  que  trust  and  say,  '  I  canaot  make  a  claim., 
because  I  am  myself  a  debtor  to  the  estate.'  Bat 
until  those  accounto  are  taken  he  is  in  this  posi- 
tion, he  is  entitled  to  what  has  been  called  a  lien, 
on  these  assets,  and  it  is,  I  think,  quite  clear  that 
a  lien,  when  we  oome  to  deal  witb  the  case  of 
bankruptey,  has  alwavs  been  held  to  be  sufficient 
title  in  a  person  who  nolds  property  not  his  own.. 
If  he  has  got  a  lien  at  common  law,  he  has  a  right 
as  against  the  world  to  hold  theee  goods  until  the 
lien  is  satisfied  or  discharged,  or  not  proved  to. 
exist.  And  so,  we,  carrying  out,  as  we  are  bound  to. 
carry  out,  equitable  righto,  are  bound  to  give 
effect  to  the  equitable  justice  which  the  law  uiys. 
down  as  the  plain  right  and  the  plain  justice  in  a 
case  of  this  kind  wiSi  regard  to  a  person  who  is  a 
tmstee,  and  who  is  properly  and  in  conformity- 
with  the  obligations  of  the  trust  carrying  on  a 
business  for  the  benefit  of  the  trust  estate.  With 
regard  to  that  the  case  is,  I  think,  clear.  I  will, 
however,  refer  ag;ain  to  that  case  which,  when, 
properly  read,  in  my  opinion  governs  most  of 
the  pomto  in  this  case — namely,  the  case  of 
Dowse  V.  Gorton  (uftt  sup.).  The  only  difference- 
between  the  Hoose  of  Lords  and  the  Court  of 
Appeal  in  that  case  was  as  to  the  extension  of  the- 
right  of  indemnity  as  regards  the  assete  of  the 
testetor,  which  were  asaeto  at  the  time  when  the 
trading  began.  There  was  no  question  in  the- 
court  below  as  to  the  right  of  an  indemnity  to- 
the  trustee  as  r^^rds  assets  acquired  in  tbe- 
trading ;  but  it  was  thought  that  the  order  was. 
too  narrow  and  that  the  protection  onght  to  be 
grea.t»T,  and  the  House  of  Lords  varied  the  deci-. 
sion  of  the  court  below  in  that  respect.  I  think. 
in  the  judsmento  the  case  is  stated  by  both. 
Lord  Herschell  and  Lord  Macnaghten  in  a  way 
which  places  the  right  to  an  Indemnity  beyond  a 
donbt.    Lord    Herschell   says    (1891)  A   C,  at 

L199) :  "  I  think  it  is  clear  that  where  a  business. 
9  been  carried  on  under  such  an  authority  as 
was  conferred  upon  the  executors  by  the  wiU  of 
this  testator,  they" — that  is,  the  executors — - 
"  would  be  entitled  to  a  general  indemnity  out  of 
the  estate  as  agaiast  all  persons  claiming  under 
the  wilL"  So  Lord  Macnaghten  (at  p.  203)  says : 
"Creditors  of  a  deceased  trader  whose  busineas. 
has  been  continued  by  his  executors,  when  they 
come  for  an  administration  decree,  must  treat  the 
continuance  of  the  business  either  as  proper  or 
improper.  If  the  business  has  been  properly  con- 
tinned  as  between  the  executors  and  the  credi-- 
tors  " — that  is,  the  creditors  of  the  old  estate  of 
the  testator — "  or  if  the  creditors  choose  to  treat 
it  BO,  which  comes  to  the  same  thing,  the  execu- 
tors are  entitled  to  be  indemnified  agfunst  all 
liabilities  properly  incurred  in  canying  it  on." 
But  perhaps  the  clearest  and  fullest  description 
of  the  riguts  of  Mather  in  this  case,  in  whose - 
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-ahoes,  subject  to  the  bankmptcjr  point  to  which  I  ' 
«faall  presently  come,  the  trustee  stands,  is  given 
by  Jessel,  M.B.  in  the  case  of  Be  Johnson  (43 
L.  T.  Bep.,at  p.  373;  15  Oh.  Dir.,  at  p.  552), 
decided  in  1880.  There  there  is  almost  an  exposi- 
tion of  thelawdealingwith  tiiese  matters  as  regards 
the  right  of  a  person  in  the  position  of  Mather. 
The  Master  of  the  Bolls  there  said :  "  I  nnder- 
stand  the  doctrine  to  be  this,  that  where  a  trustee 
is  authorised  by  a  testator,  or  by  a  settlor — for  it 
makes  no  difference — to  cany  on  a  business  with 
certain  funds  which  he  gives  to  the  trustee  for 
that  purpose,  the  creditor  who  tmsta  the  executor 
has  a  right  to  say,  '  I  had  the  personal  liability 
of  the  man  I  trusted  and  I  have  also  a  right  to  be 
put  in  his  place  against  the  assets  ;  that  is,  I  have 
a  right  to  the  benefit  of  indemnity  or  lien  which 
be  has  agaixkst  the  assets  devoted  to  the  purposes 
of  the  trade.'  The  first  right  is  his  general  right 
by  contract ;  because  he  trusted  the  trustee  or 
«xecutor  he  has  a  personal  right  to  sue  him  and 
to  get  judgment  and  make  him  a  bankrupt.  The 
second  right  is  a  mere  corollary  to  those  numerous 
cases  in  equity  in  which  persons  are  allowed  to 
follow  trust  assets.  The  trust  assets  having 
been  devoted  to  canying  on  the  trade,  it  would 
not  be  right  that  the  cestui  que  trutt  should  get 
4he  benefit  of  the  trade  without  paying  the 
liabilities;  therefore  the  court  says  to  him, '  Yon 
sbal]  not  set  up  a  trustee  who  may  be  a  man  of 
straw  and  mace  him  a  bankrupt  to  avoid  the 
responsibility  of  the  assets  for  carrying  on  the 
trade ' ;  the  court  puts  the  creditor,  so  to  speak, 
as  I  Qidei  stand  it,  in  the  place  of  the  trustee." 
Tberefce  tJie  case  stands  thus :  The  tmstee 
Mather  had  a  right  at  any  moment,  with  regard 
to  any  of  the  assets  of  the  business,  to  say: 
"Tb»B  shall  not  be  taken  away  from  me.  I 
T.have  a  ri  ght  of  indemnitr  myself,  and  to  that  extent 
also  1  have  a  right  of  indemnity  indirectly,  because 
I  represt-nt  the  creditors,  who  can  only  get  at  these 
assets  through  me,  and,  as  they  can  only  get  at 
the  assets  through  me,  it  is  quite  clear  t£at  a 
person  who  can  say  that  has  much  more  than  the 
interest  of  a  bare  trustee  in  manning  the  busi- 
ness." Ho  has  by  the  well-establiued  principles 
.  of  equity  a  direct  interest  in  the  maintenance  of 
his  lien  upon  the  assets  to  which  alone  he  can 
have  rerou'se  for  indemnity.  It  appears  to  me, 
,ther(>foTe,  that  the  only  question  lelt  is  this :  It 
muHt  be  conceded  that  this  execution  creditor  had 
no  righr  at  all  so  far  as  he  was  concerned,  but  he 
is,  I  agree,  entitled  to  sa^  to  the  claimant  that 
that  is  not  enough,  and  that  the  claimant  cannot 
set  up  a  ju»  fertii  against  him.  I  think  that  is 
cleHrfy  established.  But  has  not  the  trustee  in 
this  case — supposing,  first  of  all,  that  it  was 
M-ther  and  nut  his  trustee  in  bankruptcy — a 
right  >o  say  that  he  has  such  a  right  to  posBession 
and  t-uch  an  equitable  right  of  lien  upon  these 
assets  that  he  is  entitled  even  as  against  the  cestui 
qve  tru»t  'o  say,  "  Tou  shall  not  take  away  these 
goods  from  me  without  giving  me  the  indemnity 
for  which  I  may  have  to  look  to  these  goods,  if 
you  choose  to  take  accounts  between  us "  P  I 
thii  k  be  has.  Will  that  equitable  right  be  suffi- 
cient P  It  has  been  held  in  more  than  one 
decision  that  in  interpleader  cases,  now  at  any 
rate,  the  law  is  bound  to  recognise  equitable 
riKbts,  and  it  is  not  a  new  or  novel  doctrine. 
The  first  cnne  I  know  of,  though  there  may  be 
.others,  is  Butden  v.  Pope  (18  L.  T.  Rep.  651 ; 


L.  Bep.  3  Ex.  269).  There  is  also  the  oa^e  of 
J>ttnc«m  v.  Cashin  (32  L.  T.  Bep.  497 ;  L  Bep. 
10  G.  P.  554),  in  which  Brett,  J.  emphatically 
laid  down  the  duty  to  look  at  equity  in 
interpleader  issues  -.  (32  L.  T.  Bep.,  at  p.  498 ; 
li.  Bep.  10  G.  P.,  at  i>.  558).  Bat  perhaps 
the  most  recent  case  I  might  refer  to  is  a  ded- 
eion  of  this  court,  as  late  as  the  vear  1889,  in 
interpleader — ^namely,  the  decision  of  Hathew  and 
Wills,  JJ.  in  the  case  of  Usher  v.  Martin  (61  h.  T. 
Bep.  778 ;  24  Q.  B.  Div.  272).  In  that  case  it 
turned  out  on  the  evidence  that  there  was  no 
legal  ownership  in  the  claimant.  He  claimed 
under  a  bill  of  sale  as  against  an  ex>-cntion 
creditor  in  respect  of  an  interest  in  goods  whicb 
it  turned  out  had  been  already  assigned  by  an 
earlier  mortgage,  and  the  question  then  arose 
whether,  although  as  against  the  earlier  mortgagee 
the  execution  creditor  would  have  no  title,  Uie 
court  could  say  :  "  You,  the  claimant,  have  some- 
thing mora  than  a  mere  right  of  estoppel  against 
the  defendant  which  will  not  do;  you  have 
an  equity  of  redemption.  Will  your  eqnity  of 
redemption  doP"  This  court  there  held  that 
that  equity  of  redemption  which  h-d  been 
Msignea  to  the  claimant  by  the  bill  of  sale  was  a 
sufficient  interest,  and  that  the  claimant,  having 
become  possessed  of  the  equity  of  redemption  in 
the  gooas  under  the  bill  of  sale,  was  entitled  to 
them  as  against  the  execution  creditor.  The 
court  there  distinguished  the  case  from  that  of 
BiOiards  v.  Jenkins  (56  L.  T.  Bep.  591 ;  18  Q.  B. 
Div.  451)  on  the  ground  that  in  the  latter  casn  the 
execution  debtor,  and  through  him  the  claimant, 
had  at  the  time  absolutely  no  property  in  the 
goods,  and  at  the  utmost  the  claimant  had  only  a 
right  by  way  of  estoppel  against  the  execution 
debtor.  Therefore  for  myself  I  certiunly  hold 
that  we  are  bound  now  to  reoopiise  equ'table 
rights  in  such  a  case  as  this.  In  the  judo's 
judgment  in  the  present  case  something  is  said 
about  the  form  of  judgment  being  agaiant  the 
trustee  as  trustee.  I  cannot  quite  understand 
that,  though  there  may  be  something  which  ex- 
plains it.  I  think  I  ought  to  assume  in  favoor 
of  the  execution  creditor  that  he  has  a  perfectly 
good  judgment,  and  I  do  so  assume,  and  that 
no  invalidity  on  the  ground  of  the  form  of  the 
judgment  could  be  insisted  upon  here.  Now  then 
oomes  this  question :  If  Mather  had  this  right  of 
lien,  as  Jessel,  M.B.  calls  it.  Is  this  Lmstee  in 
bankruptoy — the  claimant — in  a  worse  pnsirion  't 
What  is  the  position  of  this  trustee  P  He  it  the 
representative  of  Mather,  and  has  merely  a  trust 
The  44th  section  of  the  Bankruptoy  Act  is  plain 
and  express  that  trust  property  does  not  pass  to 
the  trustee  in  bankruptoy.  It  is  not  property 
divisible  among  that  bankrupt's  creditors.  That 
is  clear.  But,  on  the  other  hand,  it  is  eq'ially 
clear  to  me  that  here,  if  I  rightly  construe  the 
decisions  of  equity,  there  is — ^to  use  the  expression 
of  a  great  master  of  equity.  Sir  George  Jessel, 
M.B. — an  actual  interest  in  the  nature  of  a  lien 
or  right  of  indemnity  upon  this  property,  and 
if  judgment  passes  for  the  exeoutJon  creditor 
away  go  the  goods  and  the  property,  and 
the  trustee's  right  of  lien  is  defeated.  I 
think  it  has  always  been  held  and  has  always 
been  treated  as  part  of  the  law  of  bank- 
mptcy,  and  I  certainly  so  take  it,  that  if  a 
person  is  found  in  possession  of  goods  of  which 
he  may  be  merely  described  as  trustee  in  one 
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sense,  bat  the  goods  are  not  his  goods  and  he  has 
to  aooonnt  for  them — ^for  instance,  if  he  oonld  at 
oommon  law  sajr  that  he  had  a  lien  as  a  factor — 
although  the  goods  were  never  held  to  pass  under 
sect.  A,  or  the  corresponding  sections  of  the 
earlier  Bankmptcj  Acts,   the  trustee  in  bank- 
mptcy  was  not  obliged  to  part  with  those  goods 
antU  it  had  been  shown  that  that  lien  in  respect 
of  a  claim  which  primd  facie  existed  had  been 
satisfied,  by  reason  of  the  state  of  accounts,  or  by 
reason  of  the  fact  that  the  goods  were  goods  held 
in  the  hands  of   a  factor,  and  that  the  factor's 
hen  had  been  satisfied.    In  such  cases  the  trustee 
has  a  right  to  see  that  the  lien  is  maintained  in 
the  interaet  of  the  estate  because  it  is  a  valuable 
internat.    In  this  oonnection  I  will  merely  aaote 
what  is  put  genarally  with  regard  to  trusts  arising 
from  the  employment  of  a  bankrupt  in  Williams 
<m    Bankruptcy,    7th    edit.,   p.   177:    "Thirdly, 
there  is  the  class  of  trusts  where  the  bankrupt 
tmstee  has  not  the  absolute  or  general  property, 
bat  only  a  special  property — ^for  example,  where 
the   property  is  vested  in  the  bankrupt  as  an 
jigent,  such  as  a  factor  intrusted  with  goods  to 
sell  for  his  principal,  or  a  banker  intrusted  with 
bills  for  oolleotion.    Such    property,    if    distin- 
:giU8hable  from  the  mass  of  the  bankrupt's  pro- 
perty, does  not  pass  to  the  tmstee  in  banlcmptqy, 
■bat  the  trustee  has  a  right  to  enforce  any  lien  or 
-other  right  on  the  goods  or  other  property  in  his 
soBsessioD  which  the  bankrupt  factor  would  have 
'had    against    his    principal    had    he    remained 
solvent."    It  ther^ore   appears   to   me  that  in 
•equity  the  canying  on  of  a  business  of  this  kind 
^vee  an  equitable  lien,  and  I  do  not  see  by  what 
right  it  can  be  said  that  the  trustee  in  banlmiptoy 
ought  not  to  have  the    benefit    of    this    lien. 
Although,  no  doubt,  the  property  cannot  under 
sect.  44  be   said  formally    to  be  property  dis- 
tributable amongst  all   his  creditors  oecause  it 
is  trust  property,  jet  it  ought  to  be  said  that 
4t  IB  property  in  which  the  trustee  has  an  interest 
in  the  nature  of  a  lien  and  in  which  the  bank- 
'mpt  himself  is  acutely  interested    through   his 
-trustee,  in  this  sense,  that  every  trade  creditor  in 
•the  tnuling  has  a  personal  right  s^ainst  Mather 
.and  has  a  right  to  prove  for  the  debts  incurred 
by  Mather  in  the  trading,  and    has  therefore, 
'through  Mather,  the  right  to  satisfaction  out  of 
'that  which  isin  a  sense  no  doubt  trust  property,  but 
'trust  property  subject  by  tbe  principles  of  equitv 
to  the  lien  in  favour  of  the  trustee,  and,  through 
the  trustee,  of  the  creditors.    I  have  felt  it  my 
duty  to  state  my  views  fully,  because  I  think  this 
is  a  case  of  some  importance,  and  I  know  of  no 
actual  decision  on  the  point.    I  have  sought  to 
express  as  clearly  as  I  can  the  grounds  upon 
which  I  have  come  to  a  conclusion  which  is  not 
the  conclusion  to  which  the  learned  judge  came, 
and  upon  which,  with  respect,  I  think  that  deci- 
sion is  erroneous.     Judgment  will  be  given  for 
tbe  trustee  in  bankruptcy   the  claimant,  but  it 
will  follow  that  the  trustee  cannot  go  and  deal 
with  this  money,  because  the  eestuis  qius  inut  will 
have  a  right  to  have  it  bronght  into  account.    All 
we  decide  is  that  the  trustee  in  the  bankruptcy  of 
Mather  has  established  such  a  right  agaiust  the 
defendant — the   execution   creditor — as    entitles 
ihim  to  succeed  upon  this  issue. 

Lawkahox,  J. — I  entirely  agree. 

Appeal  allowed.    Leave  to  appeoL 


Solicitors  for  the  appellant,  Wrensled  and  Hind, 
for  Heott  and  Holtnea,  Bradford. 

Solicitors  for  the  respondent,  George  J.  B. 
BM>b»,  for  Oauni,  Uinea,  and  Bottoml-ey.  Brad- 
ford. 
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Nm.  13  and  20. 

(Before  Baknbs,  J.  and  Tbinitt  Mastbbs.) 

Thm  Oampania.  (a) 

CoUition — Fog— Speed— RegvUations  for  Prevent- 

tn^  CMirioM  at  Sea  1897,  art.  16. 

A  peueenger  steavuhip,  fitted  toith  itotn  ecrewe, 
whieh  was  proeeeding  at  the  rate  of  nine  and 
a  half  knots  an  hour  in  a  dense  fog,  was  held 
not  to  be  going  at  a  moderate  speed,  and  to  have 
eoTumitted  a  Irreaek  of  art.  lo  of  the  Refula- 
tions  for  Praventing  UoUisions  at  Bea,  althoitgh 
it  was  proved  that  her  engines  were  to  eonstrueUd 
that  she  eould  not  go  slower. 

That  twtiele  it  iniperiitive,  and  therefore  although 
titoh  ooaseqaenees  cu  loss  of  handiness  and  me 
risk  of  loss  of  position  may  result  firom  proeeed- 
ing at  a  loijoer  riUe  of  speed,  whieh  may  be 
attained  by  oooasioaally  stopping  her  engines, 
eotnidertxtions  of  that  nature  do  not  justify  a 
vessel  in  proeeeding  at  more  than  a  moMrtUe 
speed.  As  a  generiUrule,  meed  suck  that  another 
vessel  cannot  be  avoided  after  being  seen  is 
exeessive\b) 

This  was  an  action  for  dam^es  arimng  out  of  a 
colliaion  between  the  plainti£'  barque  Enibleton 
and  the  defeudanbi'  steamship  Campania.  The 
facts  are  fully  stated  in  the  judgment  of  the 
learned  judgH,  those  material  to  the  principal 
question  for  deuision  being  shortly  as  follows : — 

Tbe  coUinion  oooured  at  about  8.30  a  m.  on  the 
21st  July  lyOO  abuut  twenty-six  mUes  north-east 
of  tbe  Tuskar  light  in  the  Irish  Channel.  The 
weather  at  the  time  wa^  a  dense  fog.  The  Cam- 
pania, which  '■aa  a  Lu)^ Ounard passenger  steam< 
ship,  run  through  andstuik  the  EnMeUm.  She  was 
pruueeding  up  the  Irish  Gnannel  on  her  voyage 
to  Liverpool  frum  Neiv  York  at  a  speed  of 
9  23  knota  an  hour  with  her  engines  working  at 
slow.  The  plaintiffs  uharged  the  defendants  with 
pruoeediog  at  too  high  a  rate  of  speed  in  breach 
of  art.  16  of  the  Rdgalationa  for  Preventing  Col- 
lisions at  Sea  1897,  and  the  main  question  m  the 
action  was  whether  in  tbe  oiroomstancea  that 
speed  was  a  breach  of  tbe  regulation. 

By  the  R  gu  ations  for  Preventint;  Collisions 
at  Sea  1897,  art.  16 : 

Every  vea-el  sbkll  m  a  tog.  miat,  falling  snow,  or  heavy 
rain  Btorma,  go  at  a  mudenita  speed,  having  oarefnl 
regard  to  the  exUtiiig  oirunnetanoea  and  oondltians. 

A  steam  vesMl  tae<uiag,  appweatlj  forward  of  her 
beam,  the  (og  rigoal  of  a  rns'tel  the  position  of  which  ia 

(a)  R<«oTtar)  ht  BOTLBa  AeruAU.,  EeQ.,  Q.C.,  and  ScnoK 
Tnuus,  Biq.,  fUnFliu«r.iu-l«w. 

(b)  This  is  the  flrnt  oaae  decided  under  act  16  of 
the  Begnlationa  for  Pnveatiag  ColUaianB  at  Sea  1897  ; 
the  oorreapoudii.g  artiula  (art.  13)  of  the  1884  Begola- 
tions  was  a*  folla««  <  **  En-ry  ship,  whether  a  iiJling 
ship  or  stvamtbip,  shall,  io  a  fog,  nist,  or  falling  snow, 
go  at  a  modntate  spaed." — En. 
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not  aecertained,  shall,  so  f w  u  Oxe  oircraiiutanoM  of  the 
oau  admit,  atop  her  enginei,  and  then  navigate  with 
cantion  until  danger  of  ooUiaion  ia  over. 

Jotepk  Walton,  Q.G.  (with  him  Laing,  Q.C.  and 
Bateton),  for  the  plaintiffs,  contended  that  nine 
and  a  half  knots  an  hour  was  not  a  moderate 
speed  as  required  by  art.  16,  and  that,  even  though, 
aa  contended  by  the  defendants,  it  might  have 
been  safer  for  tlie  Campania  that  she  should  not 
proceed  at  a  lower  rate,  yet  that  argument,  being 
in  face  of  the  wording  of  the  article,  could  not 
prevail. 

Pickford,  Q.C.  (with  him  Butler  Atpinall,  Q.C. 
and  Batten)  for  the  defendants. — The  Cainpania 
had  a  duty  to  proceed  at  moderate  speed,  but,  in 
determining  what  is  moderate,  regard  must  be  had 
not  only  to  the  safety  of  other  vessels,  but  also  to 
her  own  safety,  and  in  the  case  of  a  vessel  like  the 
Campania,  which  carried  about  1600  people,  a 
master's  first  duty  is  to  consider  the  safety  of  his 
own  ship.  It  is  submitted  that,  since  the  collision 
occurred  in  the  open  sea  and  that  tJie  Canupania 
could,  from  a  speed  of  nine  and  a  half  knots, 
bring  herself  to  a  standstill  in  about  150ft.  more 
than  her  own  length,  her  speed  was  in  fact  mode- 
rate ;  but,  if  not  absolutely  moderate,  it  is  sub- 
mitted that  it  was  moderate  having  regard  to 
existing  circumstances  and  conditions.  The 
Campania  will  not  steer  well  at  a  lower  rate  of 
speed.  If  her  engines  are  stop^d  from  time  to 
tune,  as  was  suggested,  there  is  danger  of  her 
losing  her  position,  which  should  not  be  run  seeing 
the  number  of  lives  she  carries. 

Walton,  Q.C.  in  reply. 

The  following  oases  were  referred  to : 

The  RacAution,  60  L.  T.  Bep.  430 ;  6  Asp.  Mar. 

Law  Caa.  363 ; 
The  Pennn/lvania,  22  L.  T.  Bep.  55  ;  3  Mar.  Law 

Cas.  0.  8.  477  ; 
The   Irrawaddy,  Manden  on  Collisioni,  4th  edit., 

p.  439. 

Cwr.  adv.  vult. 

Nov.  20. — Babnbs,  J. — This  case  arises  out  of 
a  disastrous  collision  which  occurred  about  half - 
past  eight  on  the  morning  of  the  21st  July  last, 
about  twenty-six  miles  N  E.  of  Tuskar,  between 
the  barque  Embleton  and  the  steamship  Campania, 
and  resulted  in  the  total  loss  of  the  Embleton  and 
the  loss  of  the  lives  of  eleven  of  her  crew.  The 
EmhUUm  was  a  barque  of  1196  tons  renster,  and 
at  the  time  of  the  collision  was  prooeediog  down 
St.  Ceoive's  Channel  on  a  voyage  from  Liverpool 
to  New  Zealand,  laden  with  a  general  carm,  and 
manned  by  a  crew  of  eighteen  hands  all  told.  The 
Campania  is  a  twin-screw  steamship  of  12,950 
tons  gross  and  4974  tons  net  register.  She  was 
boTmd  from  New  York  to  Liverpool  with  a  large 
number  of  passengers,  mails  and  general  c<^go, 
and  manned  by  a  crew  of  417  hands  all  told.  The 
weather  at  the  time  was  a  dense  fog.  The  barque 
was  sailing  close-hauled  on  the  starboard  tack, 
under  reduced  sail,  heading  about  S.  i  E.  by 
compass,  or  about  S.S.E.  true,  making  about  two 
knots  an  hour  through  the  water,  and  her  wit- 
nesses stated  that  her  K>g-hom  was  being  resularly 
sounded  one  short  blast  in  accordance  with  the 
regulations.  According  to  the  account  of  these 
witiiesEes  the  whistle  of  the  Campania  was  heard 
a  long  way  off,  broad  on  the  starboard  side,  and 
pacli  t'me  it  was  heard  it  was  answered  by  the 


fog-horn.  The  EvfMeton  was  kept  on  her  course 
and  the  Ganvpania  drew  nearer  until  she  came 
into  sight,  distant  about  half  the  length  of  the 
barque,  right  abeam,  and  almost  instantaneously 
struck  the  barque  nearly  at  right  angles,  went 
right  through  her,  and  sank  her,  the  master  and 
teoi  of  the  crew  being  drowned,  while  the  reat 
were  saved  by  the  boats  of  the  Campania.  The 
steamer's  witnesses  stated  that  she  was  proceeding 
with  her  engines  working  at  slow,  making  between 
nine  and  ten  knots  an  hour  on  a  course  of  N.  35 
£.  true.  '  Her  whistle  was  being  continuously 
sounded  a  long  blast  every  minute.  Her  master, 
Capt.  Walker,  who  has  been  in  the  Canard  service 
for  thirty- three  years,  and  has  crossed  the  Atlantic 
124  times  in  her,  without  any  previous  accident, 
was  on  the  bridge  with  the  first  officer  and  extra 
second  officer.  There  was  an  A.  B.  on  the  look-out 
in  the  crow's  nest  on  the  foremast,  who  had  been 
at  sea  for  seven  or  eight  years,  and  had  made  three 
voyages  in  the  Campania,  and  a  man  on  the  fore- 
castle head  who  had  been  shipped  through  the 
shipping  office  for  seamen  in  New  York,  but  had 
not  been  at  sea  before,  though  Capt.  Walker 
stated  that  the  shipping  office  guarantees  to  the 
company  that  the  men  shippM  are  seamen  or 
firemen,  as  required.  While  thus  proceeding, 
those  on  board  the  Campania  made  out  the  loom 
of  the  barque  about  150ft.  from  the  steamer's 
bows.  The  look-out-men  reported  her,  and  she 
was  seen  almost  at  the  same  time  from  the  bridge. 
The  engines  wei-e  at  once  reversed  full  speed 
astern,  and  the  helm  put  hard  a-starboard,  but 
the  collision  happened  almost  immediately.  The 
boats  of  the  Cam/pania  were  in  the  water  in  lets 
than  three  minutes,  and  those  of  the  barque's 
crew  who  were  rescued  were  picked  up  by  them. 
No  sound  of  the  barque's  fog-horn  was  heard  by 
anyone  on  board  the  Cam/pania,  neither  before 
nor  after  the  barque  came  in  sight,  though  the 
witnesses  for  the  baroue  stated  that  it  was  being 
regularly  sounded,  ana  that  from  the  moment  oi 
the  Campania' »  coming  into  sight  it  was  sounded 
continuously.  The  only  charge  made  by  the 
defendants  against  the  barque  was  that  her  fog- 
hom  was  either  not  being  sounded  at  all  or  not 
efficiently  sounded.  The  fog-horn  on  the  barque 
was  a  mechanical  fog-horn  St  the  kind  known  as 
"  Norwegian  "  fog-horns.  One  similar  to  it  was 
producea  in  court.  It  had  been  surveyed  and 
passed  in  London  about  Nov.  1898  by  Capt.  Rice, 
Board  of  Trade  surveyor,  and  appears  from  the 
evidence  to  have  been  kept,  ana  to  have  been 
at  the  time  of  the  collision,  in  good  workiii|g' 
order.  The  Elder  Brethren  advise  me  that  this 
class  of  fog-horn  is  efficient,  as  required  by 
art.  15.  I  find  that  there  was  nothing  uie  mattw 
with  the  fog-horn,  and  further,  after  seeing  tiie 
plaintiffs'  witnesses  and  hearing  their  evidence,  I 
am  satisfied  that  it  was  being  duly  and  properly 
sounded  aa  required  bv  the  regmations.  It  is. 
said  by  the  defendants  that  this  cannot  have  been 
the  case,  because  no  one  on  the  Gampa/nia  heard! 
it,  though  those  on  duty  on  board  her  were  fully 
on  the  alert.  But  the.  fact  that  the  sound  of  the 
fog-hoiTi  does  not  appear  to  have  reached  the  ears 
of  those  on  board  the  Ganvpania  is  not  sufficient 
to  override  the  positive  evidence  of  the  witnesses, 
from  the  barque  that  it  was  properly  sounded.. 
The  Elder  Brethren  advise  me  that,  as  a  matter  of 
experience,  sound  signals  in  a  fc^  are  not  always, 
to  be  heard  as  they  might  be  expected  to  be,  and 
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especially  by  persons  on  steamers  approaching  at 
considerable  speed,  and  sounding  their  own  fog 
whistles,  and  that  this  makes  it  all  the  more 
necessaiT  that  the  speed  of  vessels  in  a  fog 
should  be  moderate,  as  provided  by  the  16th 
article.  I  am  of  opinion  that  the  Emoleton  is  not 
to  blame  for  this  collision.  The  case  made 
against  the  Campania  is  that  she  was  gnilty  of  a 
breach  of  art.  16  in  that  her  speed  was  excessive 
in  the  circumstances.  No  other  point  was  sng- 
geated  against  her,  and  I  think  it  is  clear  that, 
apart  from  this  question  of  speed,  no  precautions 
were  neglected  on  board  her  to  insure  the  safety 
of  the  large  number  of  persons  and  valuable  pro- 
perty intrusted  to  the  care  of  her  experienced 
commander.  The  16th  article  is  one  of  the 
Begnlationa  for  Preventing  (Jollisions  at  Sea, 
which  apply  everywhere  a*,  sea  to  British  vessels 
and  the  ve-sels  of  all  the  principal  maritime 
nations.  This  article  is  as  fullows :  [His  Lord- 
ship read  the  article.]  What  is  a  moderate  speed 
depends  on  the  existing  circumstances  and  coodi- 
tiona  in  each  case.  In  this  case  the  fog  was  very 
dense,  and  there  is  no  dispute  about  the  speed  of 
the  Campania.  It  is  pleaded  by  the  defendants 
at  from  nine  to  ten  knots.  Capt.  Walker  said 
that  calculated  from  the  revolutions  of  the  engines 
the  speed  worked  oat  at  9*23  knots.  It  seems  to 
have  been  somewhere  between  nine  and  ten  knots 
at  the  time.  The  engines  were  working  at  slow. 
The  contention  on  the  part  of  the  defendants  was 
that  for  the  Campania  this  speed  was  a  moderate 
speed  in  the  existmg  circnmstanoes  and  conditions. 
The  evidence  of  Capt.  Watson,  the  general  super- 
intendent of  the  company,  was  to  the  effect  that 
at  sea  the  Campania  could  not  be  safely  navigated 
at  less  speed,  for  that  if  she  were  she  would  not 
steer  properly  and  there  would  be  uncertainty 
about  her  course  and  the  distance  run;  and. 
farther,  that  being  a  twin-screw  steamer  she  could 
be  brought  to  a  standstill  in  a  very  short  distance 
by  reversing  her  engines  full  speed  astern.  Three 
methods  of  reducing  her  speed  still  further  were 
suggested  by  the  plaintiffs.  First,  that  she  could 
be  worked  with  one  engine ;  to  which  it  was 
answered  that  in  that  case  her  helm  would  have 
to  be  kept  hard  over  against  the  screw  which  was 
working,  and  that  she  could  only  keep  her  course 
then  with  the  engine  working  full  speed,  which 
would  give  her  about  thirteen  or  fourteen  knots 
an  hour  ;  and  that  if  the  one  engine  were  worked 
slowly  her  course  could  not  be  relied  on.  Secondly, 
that  ner  vacuum  could  be  cut  off  in  a  manner 
explained  by  the  witnesses  and  stated  to  be  done 
when  she  is  engaged  in  docking.  To  this  it  was 
said  that  it  would  not  be  practicable  at  sea,  as  it 
would  prevent  her  from  properly  reversing  her 
engines  in  an  emergency,  and  her  steering  would 
be  affected  if  the  speed  were  below  nine  knots. 
Thirdly,  that  she  could  work  her  engines  at  slow 
and  stop  from  time  to  time,  so  that  her  speed 
could  be  kept  down  to  a  very  low  rate.  The 
objection  made  to  this  course  was  that  in  a  run 
of  any  distance  in  a  fog,  for  instance  from  Tuskar 
to  the  Skerries,  where  she  would  be  crossing  the 
tide,  it  would  not  be  possible  to  ascertain  with 
reaaonable  certainty  the  distance  the  vessel  had 
mo,  nor  the  course  which  she  had  actually  made, 
and  that,  therefore,  her  safety  and  that  of  those 
on  board  of  her  would  be  imperilled.  I  do  not 
think  it  is  necessai^  to  criticise  the  first  two  sug- 
gestions and  the  objections  th'reto.  The  third  is 
ToL  T.X  X  Xm.,  2U7. 


sufSoient  for  the  purpose  of  my  judgment.  More- 
over, it  is  one  of  general  application,  and  has 
formed  the  subject  of  consiaeration  in  previous 
decided  cases.  In  the  case  of  The  Irraioaddy 
{ubi  gup.),  in  1887,  where  a  collision  occurred  in 
the  channel  between  tbe  Mull  of  Galloway  and 
Port  Patrick,  in  a  thick  fog,  this  vessel  was  going 
at  6'5  knots  an  hour,  and  was  condemned  under 
the  rule  which  corresponded  to  the  present  16th 
article.  Lord  Hannen,  in  the  course  of  his  judg- 
ment, said :  "  I  should  add  that,  so  far  aa  I  am 
able  to  form  an  opinion  on  this  matter,  it  seems 
to  me  quite  untenable  to  argue  that  a  vessel  is 
justified  in  going  at  the  lowest  rate  she  is  con- 
structed to  go  at,  if  that  is  not  a  moderate  speed. 
It  appears  to  me  that  if  a  vessel  is  so  constructed 
that  she  cannot  go  at  a  moderate  pace,  she  must 
take  the  consequences.  I  quite  accept  the  view 
that  there  is  great  difficulty  in  dealing  with  a 
vessel  by  checking  her  speed  from  time  to  time — 
that  is,  by  stopping  aad  taking  the  way  off  her, 
and  that  it  has  a  tendency  to  throw  a  vessel  out 
of  her  course  and  leads  to  difficulties.  Yet  I 
have  to  deal  with  the  matter  as  a  lawyer,  and  I 
have  to  say  what  is  a  moderate  speed;  and  I 
say  if  it  be  necessarv  to  reduce  the  speed  of  a 
vessel  below  that  which  is  its  lowest  speed, 
though  it  may  cause  inconvenience,  yet  it  must 
be  done  in  what  appears  to  be  the  only  practical 
way_  of  doing  it — namely,  by  stopping  from  time 
to  time."  Again,  in  the  case  of  The  Betolution, 
in  the  year  1889  (u&i  sup.),  the  Sesosfris,  going 
against  a  two  and  a  half  knot  current  in  the 
Straits  of  Gibraltar  at  a  speed  of  five  knots  an 
hour,  in  a  dense  fog,  was  held  to  blame  for  exces- 
sive speed  by  Sir  Charles  Butt,  who  made  the 
following  remarks  in  part  of  his  judgment:  "I 
know  it  is  said,  and  nearly  always  said  in  these 
cases,  that  large  steamers  cannot  go  below  a 
certain  rate,  bemuse,  apart  from  the  Question  of 
steerage  way,  the  revolutions  would  oe  so  slow 
that  the  engines  would  stop  on  the  centre. 
.  .  .  But  if  a  vessel  cannot  reduce  her  speed 
sufficiently  with  the  continuous  action  of  her 
engines,  and  therefore  cannot  go  at  what  would 
be  a  reasonable  speed  in  a  fog  without  occasionally 
stopping  her  engines,  it  is  her  duty  to  occa- 
sionally stop  them.  Masters  can  always  cany 
out  the  manoeuvre  in  that  way,  and  I  will  not 
yield  to  what  I  know  is  the  strong  disinclination 
of  the  masters  of  these  large  vessels  to  stop  their 
engines.  They  hate  and  abhor  the  very  idea, 
but  it  is  to  my  mind  their  duty  to  do  so  if  they 
cannot  otherwise  reduce  their  speed  sufficiently. 
The  following  observataons  made  by  Lord  Romilly 
in  delivering  the  judgment  of  the  Privy  Councu 
in  the  case  of  The  Pennsylvania  in  the  year  1870 
(vhi  sup.),  where  a  collision  occurred  about 
200  mOes  east  of  Sandy  Hook  between  a 
barque  and  the  steamship  Pennsylvania,  which 
was  going  at  seven  knots  an  hour  in  a  thick 
fog,  and  whose  master  alleged  that  no  less  a 
speed  than  that  would  have  enabled  him  to  keep 
the  vessel  under  command,  are  also  in  point: 
"  Their  Lordships  do  not  mean  to  lay  down 
what  rate  of  speed  wnuld  have  been  proper  under 
these  particular  circumstances  ;  in  some  cases  four 
knots  an  hour  and  in  others  three  and  a  hadf 
knots  an  hour  have  been  held  to  be  an  improper 
rate  of  speed ;  it  always  must  have  reference  to 
the  peculiar  circumstances  of  the  case.  But  their 
Lordships  are  of  opinion  that  in  a  thick  fog  in 
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the  Atlantic  Ocean,  in  the  direct  line  to  New 
York,  about  200  milea  to  the  east  of  Sandjr  Hook, 
where  frequently  there  must  be  a  great  number  of 
vessels  congregated,  seven  knots  an  hour  was  too 
great  a  speed  at  which  to  proceed.  It  was  argued 
that  if  their  Lordships  held  that  seven  kno^  an 
hour  was  too  great  a  speed  at  which  to  proceed  in 
a  thick  fog  in  that  position,  ic  would  paralyse  all 
the  efforts  of  mercantile  transactions,  and  that 
neither  passengers  nor  goods  could  be  properly 
conveyed  across  the  Atlantic  with  a  due  regard 
to  business  and  trade.  Their  Lordships  do  not 
concur  in  that  argument,  and  are  of  opinion  that 
the  lives  of  passengers  and  the  safe^  of  goods 
must  be  protected  in  the  first  place.  Tneir  Lord- 
ships are  of  opinion  that,  even  if  these  fogs  should 
last  longer  than  they  are  said  to  do,  still  the 
steamers  must  abate  their  speed,  and  that  if  they 
do  not  they  must  take  all  the  consequences  of  a 
collision."  I  have  expressed  myself  much  to  the 
same  effect  in  the  case  of  The  Oermanic,  reported 
in  the  Timet  of  the  22nd  Feb.  1896.  Now  the 
Elder  Brethren  are  of  opinion,  and  I  agiee  with 
them,  that  a  speed  of  nine  knots  an  hour  in  such 
a  fog  as  that  which  prevailed  on  the  present 
occasion  is  a  greatly  excessive  speed  for  any 
steamer  to  prcweed  at.  At  snch  a  speed  it  is 
practically  impossible  to  take  effective  steps  to 
avoid  doiog  damage  to  anotJver  vessel  after  sue  is 
seen  only  I50ft.  off,  ahead ;  and  as  a  general  rule 
speed  such  that  another  vessel  cannot  be  avoided 
ftfter  being  seen  is  excessive.  See  the  City  of 
Brooklyn  (34  L.  T.  Bep.  932 ;  3  Asp.  Mar.  Law  Cas. 
230;  1  P.  Div.  276).  The  impact  of  a  steamer, 
Bspecially  a  large  one,  proceeding  at  a  speed  of 
^mything  approaching  nine  knots  an  hour  npon 
another  vessel  is  terrible.  In  the  present  case  the 
Campania  when  right  through  the  barque,  cutting 
her  in  two,  although  the  buqne  was  fully  laden, 
and  part  of  her  cargo  consisted  of  pig-iron  and 
bar-iron  and  felt,  stowed  in  the  part  where  she 
was  struck.  The  advantages  to  be  gained  by 
a  very  slow  speed  as  compared  with  greater 
speed  are  clear.  One  of  the  most  important 
is  that  those  on  board  a  vessel  proceeding  at 
very  slow  speed  have  more  opportunities,  while 
traversing  a  given  space,  of  hearing  the  sound 
signals  of  an  approaching  vessel  than  if  their 
vessel  were  going  faster.  For  instance,  if  a 
steamer  proceeding  at  ten  knots  an  hour  had  half 
a  knot  to  traverse  oefore  reaching  the  spot  where 
her  course  and  that  of  an  approaching  sailing 
vessel  would  intersect,  those  on  board  of  her 
woold  only  have  the  chance  of  hearing  abont 
three  sound  signals  from  the  sailing  vessel,  for 
the  steamer  would  cover  the  half  knot  in  three 
minutes,  and  the  sound  signals  on  the  sailing 
vessel  ought  to  be  given  at  intervals  of  not  more 
than  one  minute.  If,  however,  the  steamer  were 
only  proceeding  at  five  knots  an  hoar  those  on 
board  her  would  have  the  chance  of  hearing  six 
sound  signals  while  covering  the  half  Knot 
distance.  Moreover,  it  is  obvious  that  at  the 
slower  s;^eed  more  time  is  given  to  act  for  an 
approaching  vessel  when  her  signals  are  heard 
or  she  is  seen,  and  that  the  way  of  a  steamer 
is  much  more  quickly  taken  off  by  reversing 
when  she  is  going  at  slow  than  at  a  fast  speed ; 
and,  even  if  a  collision  is  not  avoided,  its  con- 
sequences may  be  maoh  less  disastrons  if  the 
■peed  is  very  slow.  The  greater  proportion  of 
ordinary  cargo  boats — probably  most  of  them — 


cannot  attain  a  greater  speed  than  from  nine 
to  ten  knots  when  going  at  full  speed.    Snok  a 
steamer  would  be  condemned  for  excessive  speed 
if  she  ran  at  full  speed  into  a  vessel  in  a  dense 
fog.    These  vessels,  by  working  their  engines  at 
slow,  can  usually  reduce  their  speed  to  abont 
three  knots  an  hour  without  any  £fficultr.    The 
contention  for  the  defendants  comes  to  this,  that 
as  their   vessel  cannot,  as  they  allege,  go  with 
safety   to    her    navigation    at    less   speed  than 
about  nine  knots  an  hour,  she  is  justified  in  keep- 
ing on  at  that  speed  in  a  dense  fog.    Possibly  a 
similar  contention  would  be  made  on  behalf  A  a 
considerable  number  of  the  large  and  fact  pas- 
senger boats  of  the  da^.    The  16th  article  is  im- 
perative, and.I  believe  it  would  be  most  dangerous, 
having  regard  to  the  traffic  to  be  met  with  every- 
where, especially  near  to  the  coasts,  in  crowded 
waters,  il  this  contention  were  to  be  upheld.    It 
is  based  on  the  supposed  necessity  of  the  Cam- 
pania to  keep  the  speed  at  which  she  was  going 
for  the  safety  of  her  own  navigation.    But  1  am 
advised  that  this  basis  is  unsound.    Capt.  Watson 
himself  stated  that  a  fog  may  be  so  dense  that  it  is 
not  possible  to  see  across  the  ship,  ^d  that  in  that 
case  she  would  probably  have  to  atop  her  engines. 
A  special  sig^nal  is  provided  by  art.  15  (b)  for  such 
a  case.    The  vessel's  position  afterwards  would 
have  to  be  ascertained   by  estimation,  and  sound- 
ings if  possible.    If  the  fog  be  not  so  dense  as  to 
require  the  vessel    to    stop,  she    can   go  at  a 
moderate    speed   within    the    rules    by   going 
slowly  ahead,   and   stopping  her  engines  from 
time   to   time.     The   oojection  to   this  by  the 
defendants  is  that  she  cannot  then  steer  properly 
and  ensure  a  good  course  and  certainty  as  to  the 
distance  run ;  but  the  Elder  Brethren  advise  me 
that  unless  there  is  something  exceptional  iu  the 
circumstances  all  that  this  might  involve  would 
be  delay,  and  the  taking  of  proper  precautions  to 
haul  out  from  the  coast,  if  approaching  it,  and 
for  verifpring  her  position,  and  that  there  whs 
nothing  in  the  circumstances  or  conditions  of  the 
present  case  to  prevent  the  Campania  from  pro- 
ceeding in  this  manner,  and  vet  keeping  sufficient 
steerage  way.     The  conrt  lully  appreciates  the 
anxiety  of  the  defendants  to  ensure  the  safety 
of  their  vessels,  passengers,  and  crews,  and  the 
desirability  of  completing  the  voyages  withoat 
unnecessary  delay,  but  the  risk  of  collision  between 
their  vessels  and  others  which  they  may  meet  with 
oa  their  passages  can  be  best  averted  by  a  strict 
adhesion  to  the  Begnlations  for  Preventing  Col- 
lisions at  Sea,  even  though  this  may  cause  some 
inconvenience.    Other  duigers  of  navi^tion  can 
be  guarded  against  by  proper  precautions,  even 
though   there   may  be   some  delay  caused  by 
carrying  them  out.     I  am  of  opinion  that  the 
Campania  was  guilty  of  a  breach  of  the  said  16th 
article,  and  must  be  held  solely  to  blame  for  the 
collision.    I  may  add  that  I  have  made  a  sesnh 
for  decisions  of  foreign  courts  npon  the  subject 
under  consideration,  but  with  the  time  and  means 
at  my  disposal  I  have  been  unable  to  find  the 
reports  of  such  decisions  except  some  of  those  in 
the  United  States.    I  have  referred  to  a  nnmber 
of  cases  decided  in  that  country,  and  they  appeu 
to  me  to  be  in  practical  accordance  with  those  of 
our  courts.    See  especially  the  decisions  of  the 
experienced  judge,  Brown,  J.,  of  New  Tork,  in 
the  Federal  Reporter.    Some  of  these  oases  are 
collected  in  Hr.  Moraden's  Book  on  GoUieions  at 
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Sea  (4tb  edit,  pp.  434  et  seoO,  to  whicli  may  be 
Added  The  MarteUo  (34  Fed.  Bep.  71). 

Judgment  for  the  plaintiffs. 

Soli<ntora  for  ihe  plaintiffs,  Batesons,  Warr,  and 
Wimshwrtt,  Lirerpool. 

Solicitors  for  the  defendants,  HiU,  Biekinaon, 
Diehinxm,  and  Hill,  LiTerpool. 


S^rxfmz  €tmi  d  %xl)mimt. 


COURT   OF  APPEAL. 

Tuesday,  Dee.  4, 1900. 

{Before    Lord  Alyebstorb,   O.J.,  Biqbt   and 
Williams,  L.JJ.) 

Be  Wbioht's  Settlesibkt  ;   Wbioht  «.  San- 
DBBSON ;     Be    Sandbbbok's    Sbttlbmbnt  ; 
Wbioht  v.  Sandbbson.  (a) 
appeal  fbom  thb  ohabcbbt  diyision. 

Solicitor — Costs — Action  on  behalf  of  infants  to 
recover  trust  funds — Comvromise  of  action — 
Common  law  hen  on  trust  p/mds  in  respect  of  his 
costs. 

Where  the  compromise  of  an  action  is  sancHoned 
by  the  court  on  behalf  of  infants,  and  a  fund 
is  directed  to  be  paid  to  them,  withoTU  reserving 
the  rights  of  the  solicitor  who  has  acted  for  them 
in  the  proceedings,  he  is  not  thereby  deprived  of 
his  ordinary  common  law  lien  for  his  costs,  upon 
tJie  fund  so  recovered  or  preserved  through  his 
irtstrvmtntality,  which  he  would  have  had  if  the 
parties  to  the  compromise  had  all  been  sai  jaris. 

Decision  ofKehewieh,  J.  reversed. 

In  1890  Jamea  Henry  Gibson,  a  eolioitor,  was 
instmoted  b^  the  next  friend  of  certain  infants  to 
bring  an  action  against  the  tmstees  of  two  several 
settlements,  respectively  dated  the  11th  April 
1871. 

The  defendant  Sanderson,  one  of  the  tmstees, 
-who  took  an  active  part  in  tiie  administration  of 
the  trusts,  had  committed  various  breaches  of 
troBt,  more  especially  with  regard  to  the  applica- 
tion of  the  trust  fnnds. 

On  the  day  of  the  tnal  the  defendant  Sanderson 
came  to  tonms  -with  the  plaintiffs  by  a^^reeing  to 
a  form  of  minntes,  which  developed  into  an  order 
made  in  the  action  on  the  6th  May  1892. 

'Bjr  that  order,  after  statmg  tmit  it  was  in  the 
opinion  of  the  court  "  for  the  benefit  of  the  infant 
plaintiffs,"  the  defendants  were  ordered  to  appoint 
new  tmstees  of  the  settlements  ^  and  it  was 
ordered  that  part  of  the  trust  fonds  which 
were  then  in  court,  having  been  brought  in 
under  a  previous  order  obtained  by  the 
plaintiffs,  snould  be  transferred  to  the  new 
tmstees  when  appointed,  and  that  the  balance  of 
the  trust  funds  should  be  secured  as  mentioned 
in  the  order.  And  after  ordering  taxation  of  the 
plaintiffs'  costs  as  between  party  and  party,  and 
also  as  between  solicitor  and  client  up  to  and 
including  and  consequent  on  the  judgment,  it 
was  ordered  that  the  defendant  Sanderson  should 
pay  to  the  next  friend  of  the  infant  plaintiffs  the 
amount  of  party  and  party  coats,  and  that  one- 

(a)  BepoMed  ky  E.  A.  Scuicblst,  Eaq..  BstrUter-»t-L*w. 


half  of  the  amount  by  which  the  plaintiffs'  costs 
when  taxed  between  solicitor  and  client  should 
exceed  the  amount  of  the  same  costs  when  taxed 
between  party  and  party  should  be  raised  by  the 
new  trustees  of  the  one  settiement  out  of  the 
trust  funds  of  that  settlement,  and  paid  to  the 
next  friend  of  the  plaintiffs,  and  that  the  remain- 
ing half  should  be  raised  by  the  new  trustees  of 
the  other  settlement  ont  of  the  trust  fnnds  of  that 
settlement,  and  paid  to  the  next  friend ;  liberty 
being  given  to  any  of  the  parties  to  apply  for 
the  purpose  of  giving  effect  to  the  judgment  and 
genenilly. 

Pursuant  to  the  order  the  plaintiffs*  costs  of 
the  action  were  taxed  by  the  taxing  master.  His 
certificate  showed  that  the  costs  as  between  party 
and  party  payable  by  the  defendant  Sanderson 
amounted  to  643Z.  Os.  3d.,  and  the  amounts  payable 
by  the  new  trustees  were  two  sums  of  118Z.  10«.  2d., 
each  payable  ont  of  the  respective  fond  secured 
by  each  settlement. 

Application  for  payment  of  the  two  sums  of 
1182.  10<.  2d.  having  produced  no  result,  and  the 
defendant  Sanderson  being  a  bankrupt  and  unable 
to  pay  the  sum  of  643Z.  Os.  3<2.  payable  by  him, 
a  summons  was  taken  ont  by  J.  H.  Gibson,  under 
the  Attorneys  and  Solicitors  Act  1860,  asking  for 
a  declaration  that  he,  as  the  solicitor  employed  by 
the  plaintiffs  in  the  prosecution  of  the  action, 
was  entitied  to  charge  on  certain  8X>ecified  sums 
of  new  consols  formerly  standing  to  the  credit  of 
the  action,  and  which  had  been  ordered  to  be 
transferred  to  the  new  trustees  of  the  settiements, 
that  charge  to  be  the  sum  of  880{.  Os.  7(2.,  the 
amount  of  the  taxed  costs,  charges,  and  expenses 
of  the  applicant  of  and  in  reference  to  the  action 
as  such  solicitor  as  aforesaid. 

In  opposition  to  the  summons  the  trustees 
contended  that  while  the  negotiations  for  the 
compromise  which  resulted  in  the  order  of  the 
6th  Ma^  1892  were  going  on,  they  impressed  upon 
the  sohcitor,  J.  H.  Gibson,  that  they  would  con- 
sent to  no  arrangement  which  did  not  include  the 
payment  of  the  costs  by  the  defaulting  trustee, 
the  defendant  Sanderson ;  that  J.  H.  Gibson  was 
content  to  rely  solely  upon  the  defendant  Sander- 
son for  payment  of  those  costs ;  and  that  the 
same  should  not  be  paid  out  of  the  trust  funds. 

The  summons  was  adjourned  into  court,  and 
came  on  to  be  heard  before  Kekewioh,  J.,  who 
dismissed  it. 

From  that  decision  J.  H.  Gibson  now  appealed. 

The  claim  for  a  charging  order,  under  the 
Attorneys  and  Solicitors  Act  1860,  was  withdrawn 
by  J.  H.  Gibson,  and  he  relied  solelv  upon  his 
common  law  lien  upon  the  interests  of  the  infant 
plaintiffs  in  the  trust  funds. 

Benshaw,  Q.C.  and  A.  P.  Foley  (with  them 
0.  L.  Clare)  for  the  appellant. — The  lien  of  a 
solicitor  on  a  fund  which  has  been  recovered  or 
preserved  through  his  instrumentality  is  not 
impeded  by  the  fact  that  the  order  of  the  court 
directs  the  fund  to  be  paid  to  the  client  without 
reserving  the  right  of  the  solicitor : 

Lloyd  V.  Maton,  4  Hare,  182. 
An  agreement  for  the  compromise  of  an  action 
does  not  deprive  a  solicitor  of  his  lien  for  his 
taxed  costs : 

Tieynam  v.  Porter,  23  L.  T.  Eep.  551 ;  L.  Bep.  11 
Eq.  181. 

Other  cases  to  the  same  effect  are  oollectel  in 
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Gordety  on  SoUcitors,  3rd  edit.,  p.  379.    The  fact 
that  there  has  been  delay  in  the  proceedings  to 
enforce  the  lien  is  immaterial  here.    As  to  when 
the  Statate  of  Limitations  begins  to  run,  see 
Eiggim  t.  Beott,  2  B.  *  Adol.  413  ;  36  B.  B.  607. 

If' a  solicitor  is  entitled  to  a  common  law  lien  he 
is  entitled  to  a  lien  on  the  fruits  of  his  labours. 
[Lord  Altbsstonb,  C.J. — Haye  you  any  autho- 
rity that  the  lien  attaches  to  a  specific  fond 
reooveied  PI  Tee,  the  case  of  Pritehard  v.  Roberts 
(29  L.  T.  Bep.  883;  L.  Bep.  17  Eq.  222)  shows 
that  that  is  so. 

Warrington,  Q.O.  and  B.  NeviJl  for  the  respon- 
dents the  plaintiffs. — A  solicitor  who  consents  to 
a  compromise  on  behalf  of  infants  is  deprived  of 
the  ordinary  common  law  lien  for  his  costs,  which 
he  would  have  had  if  the  parties  to  the  compro- 
mise had  all  been  auijurit.  A  compromise  where 
infants  are  concerned,  and  sanctioned  by  the 
court  on  behalf  of  the  infants,  is  not  the  same  as 
where  the  parties  are  all  rut  juris.  In  one  case 
the  court  sanctions  the  compromise  for  the  benefit 
of  the  infants;  in  the  other  the  parties  being 
•ui  juris  enter  into  the  compromise  themselves. 
That  distinction  involvee  that  the  solicitor  engaged 
shall  not  have  a  lien  for  his  costs,  unless  the 
order  sanctioning  the  compromise  expressly 
reserves  the  same  to  him.  In  the  present  case 
the  order  of  the  court  did  not  refer  in  any  way  to 
the  rights  of  the  solicitor ;  and  the  court  haviug 
sanctioned  the  compromise  as  being  for  the  beuefit 
of  the  infant  plaintiffs,  the  order  must  be  taken 
as  an  order  for  the  payment  out  of  the  money 
free  from  the  solicitor's  lien. 

Athton    Cross   for  the  respondents   the   new 
trustees. 
A.  P.  Poley,  in  reply,  referred  to 
Bonstr  v.  Bradshaie,  4  Oiff.  260. 

Lord  Alybrstone,  C.J. — It  is  unfortunate  in 
this  case  that  we  have  not  eot  any  report  of  the 
judgment  of  the  learned  ju^^  in  the  court  below 
which  would  give  us  in  full  the  reasons  upon  which 
he  founded  his  decision.  Bat  as  Mr.  Warring^n 
and  Mr.  Nevill  have  stated  it  to  us,  he  seems  to 
have  decided  that  by  the  terms  of  this  order, 
which  was  made  in  the  year  1892,  the  effect  of  it 
must  be  that  the  solicitor's  lien  was  barred  and 
that  it  was  intended  that  all  the  funds  in  court 
should  come  to  the  persons,  the  ceituit  que  trustent, 
except  the  difference  between  the  solicitor  and 
client  costs,  and  the  party  and  party  costs,  which, 
by  the  order,  the  trustees  were  expressly  directed 
to  discharge.  Now,  upon  the  form  of  this  order, 
I  confess  that  I  cannot  take  that  view.  I  do 
not  know — and  perhaps  I  ought  to  have  raised 
the  question  in  the  course  of  the  argument — 
whether  an  order  could  have  been  made  binding 
the  solicitor  and  making  him  a  party  to  the  order. 
That  possibly  might  nave  been  done.  But  it 
seems  to  me,  that  upon  the  face  of  this  order, 
which  in  no  way  refers  to  the  solicitor's  rights,  it 
is  impossible  to  come  to  the  conclusion  that  as  a 
matter  of  law  his  lien  is  barred.  His  position 
seems  to  have  been  this :  he  was  acting  in  one 
action  for  the  plaintiffs,  who  were  infants,  and 
for  three  infants  who  were  infants  in  the  other 
action.  I  also  understand  that  ha  was  acting  for 
the  wife  of  another  party,  but  she  was  not  a 
plaintiff.  In  those  actions  a  compromise  was 
made.    An  arrangement  was  come  to  concerning 


a  sum  of  money  in  court,  and  about  a  policy,  the 
money  being  forthcoming  to  pay  the  premiums 
down ;  and  the  order  to  which  I  have  referred 
was  made,  namely,  that  the  defaulting  trustee 
should  pay  party  and  party  costs,  and  the  new 
trustees  under  the  settlement  were  to  raise  sufS- 
oient    money    for   the    purpose    of    paying    the 
difference   Mtween  party  and  party  costs   and 
solicitor  and  client  costs.    It   was  first  argued 
before  us  that  that  being  an  order  made  on  behalf 
of  infante,  the  learned  judge  who  made  the  order 
must  be  assumed  to  have  come  to  the  conclusion 
that  the  moneys  went  to  the  infants,  the  solicitor 
having  no  right  to  them.   I  cannot  take  that  view. 
It  is  not  customary  it  appears  (and  I  shoold  not 
have  thought    it  was  customary)  to  make  any 
reference  in  the  order  to  the  ordinary  lien  of  the 
solicitor.    If    the  compromise  had    been    made 
between  the  parties  who  were  cut  juris,  then  it  is 
not  seriously  suggested  that  the  solicitor's  lien 
would  not  have  attached.    I  think  that  the  result 
of  the  infants  appearing  by  their  next  friend  and 
the  compromise  being  assented  to  by  the  oourt, 
the  parties,  for  the  purpose  of   the   solicitor's 
lien,  would  be  in  the  same  position  as  if  they  had 
been  sui  juris.    That  is  to  say,  in  other  words, 
the   solicitor  in  this   appeal  is  entitied  to  his 
lien.    Now  this  is  not  an  application  made  for  a 
charging  order  under  the  Attorneys  and  Solicitors 
Act  1860,  asking  for  directions  to  be  made  that  a 
certain  sum  of  money  should  be  paid  and  raised 
bjr  the  trustees.    It  is  not  in  that  form  now,  or 
different  questions  might  have  arisen.    When  the 
summons  was  issued,  no  doubt  it  took  that  form, 
and  you  can  see  why,  because  at  the  time  that 
the  summons  was  issued,  no  part  of  the  money 
had  been  paid  at  all.    A  portion  has  been  paid 
since  the  action  was  brought.    Therefore,  to  the 
extent  to  which  that  money  had  not  been  paid 
I  suppose  there  is  no  doubt  that  the  prayer  of 
the  summons    might  have  been  granted.     But 
the  decision  of    Kekewioh,  J.  has   gone    much 
further    than  deciding  that  there  must  be  no 
charging  order.    He  has  gone  to  the  extent  of 
deciding  that  there  is  no  solicitor's  lien.     I  am  of 
opinion  that  there  is  a  lien  on  the  interests  of 
the  cliento  for  whom   the  solicitor  appeared  in 
these  proceedings.    I  say  nothing  upon  the  point 
that  has  been  raised  as  to  whether  or  not  any 
other  person  would  have  priorities  in  consequence 
of  anything  the  infante  may  have  done,  or  in 
consequence  of  anything  that  any  of  the  clients 
of  the   solicitor  may  luive    done.      I  limit  my 
judgment  to  deciding  that  there  is  nothing  in 
the  order  of  1892  to  deprive  the  solicitor  of  bis 
ordinary  lien  which  has  been  called-  a  "  common 
law  lien,"  bnt  which  is,  I  think,  correctiy  put  by 
my  brother  Bigby  as  a  lien  recognised  by  the 
court.    To  this  extent  I  tiiink  that  the  appeal 
must  be  allowed. 

BiOBT.  L.J. — The  first  and  really  almost  the 
only  question  which  we  have  to  consider  is,  What 
is  the  true  construction  of  the  order  of  the  6th 
May  1892  P  Now,  as  regards  what  was  intended  at 
the  time,  neither  the  teamed  judge  in  the  ooort 
below,  nor  any  of  the  counsel  engaged,  nor  any- 
one else,  can  really  profess  to  have  any  indepen- 
dent recollection.  Therefore  the  only  thing  that 
we  can  do  is  to  examine  the  <Mrder  itaeU  and  see 
what  it  says.  I  hope  that  I  shall  state  correctly, 
though  shorUy,  the  effect  of  it  when  I  say  that 
it  was  a  compromise  in  the  suit  of  infant  plain- 
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tiffs  whereby  a  defanlting  trustee — because  at 
th&t  time  he  was  a  defaulter — binds  himself  with 
respect  to  certain  moneys  in  court,  and  to  place 
tiiem  under  the  disposition  of  the  new  trustees ; 
and  in  consideration  of  that  further  proceedings 
are  stayed.  Of  coarse  he  is  ordered  to  pay  the 
costs  such  as  he  can  be  made  to  pay — that  is  to 
say,  the  party  and  party  costs  oi  the  litigation 
whioh  was  necessary  for  the  obtaining  of  that 
order.  Bat  there  are  other  costs,  namely,  the 
extra  costs  as  between  solicitor  and  client,  which 
he  cannot  be  ordered  to  pay.  There  is  nobody 
to  pay  them  except  the  plaintiffs  themselves,  and 
the  plaintiffs  themselves  mast  pay  them  out  of 
their  own  interest,  and  that  is  whiat  is  provided 
for.  Now  what  is  there  said  in  the  order  about 
the  solicitor's  rights  P  Not  a  word  of  any  kind. 
1  should  infer  from  that  his  rights,  whatever 
they  were,  are  not  intended  to  be  interfered  with. 
I  suppose  that  it  might  have  been  made  a  term 
of  t^  agreement  that  the  solicitor  should  give 
up  his  claims  as  against  the  fund,  whatever  tney 
might  be,  and  however  valuable  they  might  be. 
But  I  think  that  a  judgment  of  the  court 
requiring  him  to  do  so,  a  very  unusual  thing, 
would  have  taken  care  to  have  made  it  perfectly 
plain.  And  I  do  not  know  how  it  could  have 
Deen  done  better  than  by  getting  the  solicitor  to 
appear  bv  counsel  and  consent  to  the  decree,  and 
tnen  making  an  order  against  him  personally, 
that  he  should  not  have  recourse  to  the  infants' 
fund  for  the  purpose.  Nothing  of  the  sort  was 
done,  and  I  must  conclude  that  nothing  of  the 
sort  was  intended  to  be  done.  At  all  events,  the 
solicitor  is  not  bound  in  any  way  in  the  order.    I 

re  to  what  has  been  suggested  before  as  being 
proper  order  to  be  mMe  in  this  case. 

WiiiUAHS,  L.J. — ^I  a^ree,  and  I  only  want  to 
add  that  in  the  affidavits  it  was  suggested  that 
there  was  some  bargain  entered  into  whereby  the 
solicitor  gave  ap  his  lien.  Mr.  Warrington  did 
not  argue  that  point,  and  as  a  matter  of  fact,  the 
affidavits  did  not  support  that  contention  at  all. 
The  solicitor  has  not  hj  the  terms  of  the  order 
lost  his  lien.  That  ben,  of  course,  is  a  lien 
limited  to  the  interests  of  the  clients  for  whom  he 
acted  with  that  exception.  I  do  not  understand 
that  we  are  at  present  called  upon  to  express  any 
jadgment  as  to  what  may  be  the  effect  of  the  decla- 
ration. Whether  or  not  there  are  any  incum- 
brances overriding  any  interests  of  the  solicitor's 
dients,  which  cannot  be  got  rid  of,  I  cannot  say. 

Warrington,  Q.O. — The  lien  will  be  on  the 
plaintiffs'  shares.  The  costs  which  have  been 
taxed  are  the  plaintiffs'  only. 

Lord  Alvebstone,  C.J. — Yes,  the  amount  of 
tiie  solicitor's  costs  here  and  below  will  be  added 
to  his  security.  Appeal  alU»«ed. 

Solicitors  for  the  appellant,  Qibson,  Usher, 
and  Co. 

Solicitors  for  the  respondents,  Wetherfield,  Son, 
and  Bainet ;  Lamb,  Son,  and  Prance. 


Thursday,  Nov.  1, 1900. 

(Before   the  LoBD  Ghancgllob  (Halsbury), 

Smith,  M.II.,  and  Collins,  L.J.) 

Sea  iNsuBAircE  Company  v.  Oabb.  (a) 

APPEAL  rBOM  THB  QTTEEN's  BENCH  DIVISION. 
Practice — Commercial  cause — Entering   cause  in 

commercial  list — Discretion  of  judge — Appeal  to 

Court  of  Appecd. 
If  a  judge  directs  a  caxue,  tehich  is  not  in  fact  a 

"  oommeroial  cause,"  to  he  entered  in  the  com- 
mercial list,  an  appeal  loiU,  lie  to  the  Court  of 

Appeal. 
This  was  an  appeal  by  the  defendant  from  an 
order  of  Mathew,  J.,  directing  the  action  to  be 
entered  in  the  list  of  commercial  causes. 

The  plaintiffs  brought  this  action  against  the 
defendimt  to  recover  the  amount  which  they  had 
paid,  under  a  policy  of  insurance,  to  the  owners 
of  certain  goods  which  had  been  seized  on  board 
a  vessel  in  the  Persian  Golf  by  the  defendant, 
who  was  in  command  of  H.M.S.  Lapwing. 

The  present  plaintiffs  had  been  sued  upon  the 
policy  by  the  owners  of  these  goods,  and  Judg- 
ment had  been  given  against  them :  {Frads,  Times, 
and  Co.  v.  Sea  Insurance  Company,  3  Com.  Cas. 
229.) 

In  respect  of  other  goods  which  had  been  seized 
on  board  the  same  vessel,  the  present  defendant 
had  been  sued  by  the  owners,  and  judgment  had 
been  pven  against  him  :  {Fraeis,  Times,  and  Co. 
V.  Carr,  82  L.  T.  Eep.  698.) 

The  defendant  justified  the  seizure  of  the  goods 
under  a  proclamation  issued  by  the  Sultan  of 
Muscat  and  proceedings  before  a  court  of  inquiry 
appointed  by  the  Sultan. 

ITpon  the  application  of  the  plaintiffs,  Mathew,  J., 
at  cnambers,  made  an  order  directing  that  the 
action  should  be  transferred  to  the  commercial 
list,  that  the  plaintiffB  should  deliver  points  of 
claim  in  seven  days,  that  the  defendant  shoold 
deliver  points  of  defence  in  seven  days,  that  the 
parties  should  exohan^  lists  of  documents  in 
seven  days  and  give  inspection  in  three  days 
afterwards,  and  wat  the  action  should  be  tried 
without  a  jury. 

The  Begulations  made  by  the  judges  of  the 
Queen's  Bench  Division  for  the  despatch  of 
commercial  business,  provide : 

1.  Commeroial  oanioa  inolude  oaoMS  ariaing  oat  of 
the  ordinary  tranaaationi  of  marohanta  and  tradera; 
amongat  othari,  those  relating  to  the  oonatmotion  of 
meroantile  dooamenta,  export  or  import  of  merchandiae, 
affreightment,  inanranoe,  banking  and  meroantile  agenoy 
and  mercantile  nsagea. 

2.  A  aeparatfl  Uat  for  anmmonaea  in  oommaroial 
osoaea  ahaU  be  kept  at  ohambera.  A  aeparate  list  will 
alao  be  kept  tor  the  entry  of  anoh  osoaea  for  trial,  bat 
no  oanae  ahall  be  entered  in  aaoh  liat  which  has  not 
bean  dealt  with  by  a  judge  charged  with  oommeroial 
bnaineaa,  upon  application  by  either  party  for  that 
pnrpose,  or  upon  anmmona  for  diteotions  or  otherwise. 

The  defendant  appealed. 

Sir  B.  B.  Finlay  (A.-G.)  and  B.  B.  D.  Acland 
for  the  appellant. — This  action  is  not  a  "com- 
mercial cause  "  within  the  meaning  of  the  regula- 
tions, and  therefore  the  learned  judge  was  wrong 
in  ordering  the  action  to  be  entered  in  the  com- 
mercial list.  The  real  question  in  this  case  is  a 
very  serious  question  of  international  law.    It  is 

(a)  Baportad  bjr  J.  H.  Willluis,  Eaf.,  Baniater-at-Law. 
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not  am  aotion  "  arising  oat  of  the  ordinanr  trans- 
actions of  merchants  and  traders,"  within  the 
meaning  of  the  regulations.  The  discretion  of 
the  learned  jnd^e  to  direct  causes  to  be  entered 
in  the  commercial  list  extends  onljr  to  "  commer- 
cial causes,"  and  an  appeal  lies  against  an  order 
which  directs  a  cause,  which  is  not  a  "  commercial 
cause,"  to  the  entered  in  that  list: 

Barry  v.  Peruoian  Corporation,  73  L.  T.  Bep.  678  ; 
(1896)  1  Q.  B.  208. 
The  orders  as  to  discovery,  exchange  of  docu- 
ments, &c.,  which  are  UBuallv  made  in  actions 
which  hare  been  entered  in  tne  commercial  list, 
ought  not  to  be  made  in  an  action  like  this. 

Joseph  Walton,  Q.C.,  F.  W.  EoUams,  and 
Frank  Phillips  for  the  respondents. — An  appeal 
cannot  be  brought  in  a  case  of  this  kind.  The 
question  whether  an  action  shall  be  put  into  a 
particular  list,  or  be  tried  before  a  particular 
judge,  in  the  Queen's  Bench  Diyision,  is  purely  a 
matter  of  discretion.  The  judges  have  power  for 
the  convenience  of  business  to  arrange  what  actions 
shall  be  put  into  particular  lists  and  be  tried 
before  particular  judges.  There  can  be  no  appeal 
in  such  matters.  The  rules  of  practice  and  evi- 
dence relating  to  actions  entered  in  the  commer- 
cial list  are  the  same  as  those  relating  to  any 
other  actions.  There  is  no  "  order,"  within  the 
meaning  of  sect.  19  of  the  Judicature  Act 
1873,  against  which  an  appeal  can  be  brought. 
This  aotion  is  a  "  commercial  cause "  and  the 
loamed  judge  had  therefore  a  discretion  in  the 
matter.  T^re  is  no  definition  of  "commercial 
cause  "  and  it  is  entirely  within  the  discretion  of 
the  judge  to  say  what  are  and  what  are  not  com- 
mercial causes  under  these  regulations,  which  are 
not  orders  and  rules  of  the  Bupreme  Court.  The 
question  whether  there  could  be  an  appeal  or  not 
was  not  raised  in  Barry  v.  Peruvian  Corporation 
(tibi  sup.). 

Sir  B.  B.  Finlay  (A.-G.)  replied. 

The  LosD  Changellob  (Halsbury). — So  far 
as  I  am  concerned,  I  am  of  opinion  that  upon  the 
main  point  urg^d  by  counsel  for  the  respondents 
we  are  bound  by  the  decision  of  this  court  in 
Barry  v.  Peruvian  Corporation  (73  L.  T.  Rep.  678 ; 
(1896)  1  Q.  B.  208}.  It  was  decided  in  that  case 
that,  when  the  judge  directs  an  action  to  be 
entered  in  the  list  of  commercial  causes,  it  is  an 
order,  and,  if  it  is  an  order,  it  is  a  matter  of 
appeal.  Although  that  case  was  not  a  decision 
upon  this  question,  yet  it  was  necessary  to  decide 
this  question  in  order  to  decide  the  particular 
point  in  question  in  that  case,  and  the  court  did 
in  that  sense  decide  it.  I  am,  therefore,  of 
opinion  that  the  question  is  concluded  in  this 
court  by  that  decision.  With  regard  to  the 
present  case,  it  has  not  really  been  argued  that 
this  is  a  "commercial  cause."  It  is  true  that 
there  is  no  definition  of  a  "commercial  cause." 
It  would  not  be  easy  to  make  a  definition  in 
accordance  with  the  rules  of  logic,  and  I  do  not 
think  that  anyone  would  attempt  such  a  defini- 
tion. On  the  other  hand,  however,  few  business 
men  would  hesitate  to  say  what  was  not  a  com- 
mercial cause  in  most  instances.  It  seems  to  me 
that  it  would  not  be  easy  to  find  a  case  which  is 
more  plainly  not  within  the  examples  of  com- 
merci{J  causes  given  in  the  regulations.  This 
case  raises  a  grave  question  of  international  law 
as  to  whether   the   seizure  of  these  goods  was 


justified  under  a  proclamation  issued  by  the 
Sultan  of  Muscat.  I  am  of  opinion  that  the 
present  case  is  not  in  any  way  a  "commercial 
cause  "  within  the  meaning  of  the  regulations.  I 
do  not  intend  to  throw  any  Idnd  of  doubt  upon 
the  convenience  and  usefulness  of  the  commercial 
court  in  cases  which  are  properly  entered  in  the 
list  of  commercial  causes.  I  think  that  it  is 
most  useful  to  litigants,  and  I  do  not  wish  to  say 
anything  to  interfere  with  its  usefulness.  I  think 
that  this  order  was  wrong,  and  that  this  appeal 
must  be  allowed. 

SurrH,  M.B. — I  agree,  and  hare  nothing  to 
add. 

Collins,  L.J.-I  agree.         ^^^^  ,,a„^ 

Solicitor  for  the  appellant.  The  Solicitor  to  the 
Treasury. 

Solicitors  for  the  respondents,  HoUams,  Soni^ 
Coward,  and  HawksUy. 


HIGH    COURT   OF   JUSTICE. 


CHAlfCEET  DIVISION. 

Tue*day,  Nov.  20, 1900. 
(Before  Eeebwich,  J.) 
Chaubbblain  and  Hookhau  Limited  v. 
Bbadpoed  Coepobation.  (o) 
Public     authority  —  Costs  —  TaxcUion  —  Puiltc 
Authorities  Protection  Act  1893  (56  &  57  Vict, 
c.  61),  «.  1. 
An  action  was  brought  against  a  public  authority 
to  restrain  it  from  infringing  a  patent  by  the 
use  of  electric  meters.    The  public  authority  used 
the  meters  under  powers  conferred  on  it  by  a 
provisional   order    duly    confirmed  by  Act  of 
Parliament.    The   action    was    dismissed  with 
costs.     Upon  summons  to  review  taxation  .- 
Held,  that  the  public    authority   was  entitled  to 
costs    as    between   solicitor   and    client   under 
sect.  1  of  the  JPttWic  Authorities  Protection  Act 
1893. 
This  was  a  summons  by  the  plaintiffs  in  an 
action  to  review  taxation. 

The  action  was  brought  by  Chamberlain  and 
Hookham  Limited  against  the  Bradford  Corpora- 
tion to  restrain  them  from  infringing  certain 
letters  patent  of  the  plaintiffs  for  on  invention 
for  improvements  in  electricity  meters.  Ths 
defendwat  corporation,  it  appeared,  having  been 
empowered  by  the  Bradford  Electric  Lighting 
Order  of  1883,  dulv  confirmed  b;^  Act  of  Parlia- 
ment, to  supply  electricity  within  their  district, 
had  obtained  from  certain  manufacturers  electric 
meters  which  they  had  then  let  on  hire  to  users  of 
the  electricity  supplied  by  them  under  the  powers 
g^ven  them  by  sect.  53  of  their  order,  which  pro- 
vided: 

The  nndertakera  may  let  for  hire  any  meter  for  uoar- 
taining  the  value  of  the  supply  of  eleotrioity  by  them  to 
any  costomer. 

These  were  the  meters  which  the  pluntiSs 
alleged  infringed  their  patents. 

The  action  was  dismissed  with  costs,  to  be 
taxed  on  the  higher  scale,  and  when  taxed  to  be 

(»)  Beported  b;  0.  F.  DuscAK,  Esq.,  BurUtNMkt-Law. 
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paid  by  the  plamtitEa    to   the   defendant  cor- 
poration. 

Upon  taxation  the  taxing  master  held  that  the 
defendant  corporation  were  entitled  to  costs  as 
between  solicitor  and  client  under  sect.  1  of  the 
Public  Anthoritiea  Protection  Act  1893  (56  &  57 
Vict.  o.  61),  which  provides : 

Whwe  .  .  .  any  action,  pronontion,  or  other 
ProoMding  is  oommenoed  in  the  United  Kingdom  againat 
any  person  for  any  act  done  in  pnrsnanoe  or  ezeoation 
or  intended  exeoation  of  any  Aot  of  Parliament  or  of 
any  pnblio  duty  or  anthority  .  ■  .  the  following 
proriaionB  shall  have  effect :  (b)  Whenever  in  any  snoh 
sotian  a  judgment  is  obtained  by  the  defendant  it  shall 
oany  ooste  to  be  taxed  as  between  solicitor  and  client. 

The  plaintiffs  objected  that  the  costs  should  be 
taxed  as  between  party  and  party,  alleging  that 
the  defendant  corporation  were  not  actine  in  pur- 
snance,  &c.,  of  any  Act  of  Parliament  or  public  duty 
within  the  n:eamng  of  the  section,  and,  further, 
that  the  action  had  been  in  fact  defended  by  the 
mannfacturers  of  the  meters  in  the  name  of  the 
corporation  under  an  indemnity  given  to  the  cor- 
poration against  costs  and  damages  by  the  manu- 
facturers, who  had  no  right  to  the  protection  of 
the  Act. 

The  defendant  corporation  replied  that  the 
meters  were  used  by  them  in  execution  of  a  statu- 
tory duty  to  supply  electric  light  under  their 
electric  lighting  order ;  and  that,  although  the 
manufacturers  had  indemnified  them  against 
costs  and  damages,  that  did  not  affect  the 
plidntifls'  liability  to  pay. 

The  master  overruled  the  plaintiffs'  objections, 
stating  that  the  court  having  decided  the  defen- 
dant corporation  were  entitled  to  costs,  the  Act 
came  in,  and  he  had  no  discretion  but  to  applpr  it, 
and  that  he  could  only,  in  the  absence  of  direc- 
tions, regard  the  Bradford  Corporation  as  the 
defendants.  He  referred  to  North  Metropolitan 
Tramway  Company  v.  London  County  CotincU 
(78  L.  T.  Rep.  711 ;  (1898)  2  Ch.  145)  and  The 
Tdun  (81  L.  T.  Rep.  10;  (1899)  P.  236). 

The  plaintiffs  then  took  out  this  summons  to 
allow  their  objections  to  the  taxation. 

FUleher  MotUton,  Q.C.  and  A.  J.  Walter  for  the 
smnmrins. — The  defendant  corporation  were  not 
acting  as  a  public  body,  but  as  private  individuals. 
There  was  no  statutory  duty  cast  upon  them  to 
employ  these  particular  meters.  What  they  did 
was  merely  a  pennissive  act.  They  are  not  tnere- 
tore  within  the  protection  of  the  section : 

^ttom«)/-0«n«ral  v.   Company    of   ProprUtort  of 
Margate  Pier  and  Harbour,  82  L.  T.  Bep.  448; 
(1900)  1  Ch.  749  J 
Fielding  r.  Uorley  Corporation,  79  L.  T.  Bep.  231 ; 

(1899)  1  Ch.  1 ; 
27i«  Ydvn  (vbi  tup.). 
The  real  defendants  are  the  manufacturers,  who 
cannot  be  entitled  to  solicitor  and  client  costs. 

Bousfield,  Q.O.  and/.  C.  Gfrofcam,  for  the  defen- 
dant corporation,  were  not  called  on. 

Ekkewich,  J. — This  appears  to  me  to  be  a 
simple  question,  and  one  in  which  I  ought  not  to 
display  any  hesitation  or  doubt.  The  plaintiffs 
are  owners  of  certain  letters  patent  for  electricity 
meters.  The  defendant  corporation  made  use  of 
certain  electricity  meters  which  were  objected  to 
by  the  plaintiffs  as  being  infringements  of  their 
|*tter8  patent.  The  plaintiffs  consequently 
brought  an  action   against  the  defendant  cor- 


poration to  restrain  the  alleged  infringement. 
Strictly  speaking,  the  defendant  corporation  did 
not  themselves  use  the  meters,  nor  did  they 
manufacture  them.  They  obtained  them  from 
third  parties,  and  then  let  them  out  on  hire.  But 
it  is  said  that  that  was  not  done  by  the  defen- 
dant corporation  "  in  pursuance  or  execution  or 
intended  execution  of  any  Act  of  Parliament  or 
of  any  pnblio  duty  or  authority "  within  the 
meaning  of  sect.  1  of  the  Public  Authorities  Pro- 
tection Act,  and  that  they  are  not  therefore 
within  the  protection  of  that  section.  I  am  not 
sure  whether  or  not  they  were  acting  in  pursuance 
or  execution  of  an  Act  of  Parliament.  I  will 
therefore  put  that  aside,  nor  am  I  sure  that  they 
were  acting  in  pursuance  or  execution  of  a  pubUc 
"  duty,"  because  what  they  did  was  done  volun- 
tarily. I  will  not  express  any  opinion  on  either  of 
these  points,  but  they  were  clearly  acting  in  pur- 
suance or  execution  of  a  public  "  authority " 
within  the  meaning  of  the  section,  for  clause  53 
of  their  provisional  order  says  they  "  may  let  for 
hire  any  meter  for  ascertaining  the  value  of  the 
supply  of  electricity  by  them  to  any  customer." 
Let  us  test  the  question  in  this  manner :  Suppose 
the  corporation  had  been  minded  to  hire  out 
these  meters  without  having  obtained  this  pro- 
visional order  confirmed  bv  Act  of  Parliament, 
Could  they  as  a  public  authority  have  done  so  P 
Clearly  they  coiud  not.  Nor  could  they  as  a 
public  authority  have  attempted  to  do  anything 
else  with  regard  to  supplying  electricity  without 
first  obtaining  statutory  power  to  do  so,  for  it  is 
not  within  tneir  common  law  powers.  But  it 
appears  they  were  expressly  authorised  by  statute 
to  do  what  they  have  done,  and  they  are  there- 
fore within  the  protection  of  the  Public  Antho- 
rities  Protection  Act  1893.  Then  it  is  said  the 
corporation  are  only  nominal  defendants,  but 
they  are  the  defendants  sued  by  the  plaintiffs, 
who  no  doubt  took  care  to  sue  the  right  defen^ 
dants.  It  is  unfortunate  for  the  plaintiffs  that 
those  defendants  happened  to  be  a  public  body, 
but  the  plaintiffs  must  take  the  consequences  of 
that.  The  defendant  corporation  are  entitled  to 
their  costs  as  between  solicitor  and  client,  and 
the  summons  must  therefore  be  dismissed  with 
costs. 

Solicitors :  Field,  Boeeoe,  and  Co.,  for  Pintent 
and  Co.,  Birmingham  ;  Ashunt,  Morrie,  Critp,  and 
Co. 


Nov.  15, 16, 17,  and  20, 1900. 

(Before  Fakwei.Ii,  J.) 

Cook  v.  Consebtatobs  of  Mitcham 
Common,  (a) 

Metropolie — Commons  Acts — Land  comprised  in 
scheme  subject  to  conservators  in  1891 — Part 
thereof  conveyed  to  plaintiff  in  fee  in  1899— 
Claim  that  such  part  was  not  in  fact  comprised 
in  such  scheme — Metropolitan  Com,tnoni  Acts 
1866  (29  &  30  Viet.  c.  122),  1869  (32  *  33  Viei. 
c.  107),  and  Mitcham  Supplemental  Act  1891 
(64  &  55  Vict.  c.  xxvi.). 

The  defendants  were  constituted  in  1891  under  a 
scheme  made  in  pursuance  of  the  above-men- 
tioned Acts,  and  which  embodied  apian  showing 
the  lands  subject  thereto.    Part  of  su^h  land, 

(a)  Beported  by  A.  W.  Chastu,  Saq.,  Barrister-at-Law. 


Digitized  by 


Google 


520— Vol.  Lxxxra.] 


THE  LAW  TIMES. 


[Jan.  5,  1901. 


Ghait.  Dit.] 


Cook  v.  Oomsbbyatobs  ov  Mitchah  Commoit. 


[Ghah.  Dit. 


which  had  originally  been  copyhold,  wcu  conveyed 

to  the  plaintiff  in  1899  in  fee. 
In  an  action  by  him  claiming  that  the  scheme,  so 

far  at  it  included  such  part,  was  xerongful,  and 

an  injunction  restraining  the  defendants  from 

interfering  theretnth  : 
Held,  that  the  claim  was  made  too  late,  as  it  should 

have  been  put  forward  at  the  time  when  the 

scheme  was  first  confirmed  by  Parliament ,-  that 

the  action  accordingly  failed,  and  must  be  dis- 

miesed  with  costs. 
This  was  an  action  brought  hj  a  person  claiming 
to  be  the  owner  of  a  small  piece  of  Ireebold  land  on 
Mitcham  Common    against  the  conservators  of 
the  common  in  order  to  establish  his  title  thereto. 

The  defendants  were  constituted  by  a  scheme 
framed  nnder  the  Metropolitan  Gommons  Acts 
1866  and  1869  which  was  dated  the  Slst  Dec. 
1890  and  was  confirmed  hj  the  Metropolitan 
Gommons  (Mitcham)  Supplemental  Act  1891. 

The  scheme  embodied  a  plan  showing  the  lands 
subject  thereto  coloured  green,  and  which  included 
the  land  in  question. 

The  claim  of  the  plaintiff  was  under  a  copyhold 
grant,  dated  in  1855,  with  the  consent  of  the 
homage  by  the  lord  of  the  manor  of  Biggin  and 
-Tamworth,  and  the  deed  of  enfranchisement  by 
the  same  lord  enlai;ged  the  copyhold  into  a  free- 
hold. 

«  It  appeared  that  Mitcham  Gonunon  at  that 
time  formedpart  of  the  wastes  of  the  manors  of 
Mitcham,  VauxhaU,  Biggin,  Tamworth,  and 
Ravensbury,  but  the  limits  of  each  of  such 
manors  could  with  di£S.culty  be  ascertained. 

There  had  been  numerous  dealings  with  the 
piece  of  land  since  1855,  and  ultimately  it  was 
conveyed  to  the  plaintiff  in  fee  simple  by  deed, 
dated  the  4th  Nov.  1899. 

The  plaintiff  alleged  that  the  scheme  purported 
to  include  this  property  as  a  portion  of  the 
common  subject  thereto,  and  he  contended  that 
such  inclusion  was  wrongful  and  ultra  vires.  He 
further  alleged  that  the  defendants  had  recently 
erected  notice  boards  in  derogation  of  his  rights ; 
and  he  claimed  (1)  a  declaration  that  the  piece  of 
land,  although  ostensibljr  comprised  in  and  subject 
to  the  scheme,  was  not  in  fact  so  comprised  in  or 
subject  thereto ;  and  (2)  an  injunction  to  restrain 
the  defendants  from  continuing  the  notice  boards 
upon  the  plaintiff's  soil. 

The  dcaendants  by  their  defence  submitted 
that,  if  the  plaintiff  had  ever  at  any  time  any 
title  to  the  piece  of  land  in  question,  he  was  not 
entitled  to  the  relief  claimed  in  this  action  (1) 
because  the  land  was  at  the  date  of  the  scheme 
and  still  was  a  common  within  the  meaning  of  the 
Acts  of  1866  and  1869 ;  and  (2)  because  the  effect 
of  the  Acts  and  the  scheme  was  to  debar  the 
plaintiff  from  asserting  any  title  thereto. 

Upjohn,  Q.G.  and  A.  Broien  for  the  plaintiff. 

Butcher,  Q.G.  and  CartmeU,  for  the  defendants, 
referred  to  an  unreported  case  of  Chislehurst 
Common  Conservators  v.  Newton,  decided  in  1887 
by  Chitty,  J.  (see  inf.). 

The  arguments  sn£BcientIy  appear  from  the 
judgment. 

Fabwell,  J. — ^This  action  is  one  brought  by 
the  plaintiff,  who  purchased  at  Mitoham  in  Nov. 
1899  a  piece  of  land  which  had  since  the  Slst 
Dec.  1890  been  subject  to  the  provisions  of  a 
scheme  under  the  Metropolitan  Commons  Acts. 


I  assume  that  the  plaintiff  proved  his  title  to  the 
fee  simple  stai-ting  with  a  grant  from  the  lord  of 
the  manor  in  1855,  and  on  that  assumption  1  have 
to  determine  the  rights  of  the  parties,  if  any, 
with  regard  to  the  provisions  of  the  scheme  under 
the  Acts  under  which  it  was  made.  The  Metro- 
politan Gommons  Act  1866  defines  a  common  as 
"  land  subject  at  the  passing  of  this  Act  to  any 
right  of  common."  The  object  of  the  Act  was 
to  preserve  open  spaces  for  the  public  at  large. 
The  following  are  the  more  important  sections : 
"6.  A  scheme  for  the  establishment  of  local 
management  with  a  view  to  the  expenditure  of 
money  on  the  drainage,  levelling,  aad  improve- 
ment of  a  metropolitan  common,  and  to  the 
maJcing  of  bye-laws  and  regulations  for  the  pre- 
vention of  nuisances,  and  the  preservation  of 
order  thereon  may  be  made  under  this  Act,  on  a 
memorial  in  that  behalf  presented  to  the  com- 
missioners by  the  lord  of  the  manor  or  by  any 
commoners,  or  by  the  local  authority,  or  in  the 
case  of  a  common  extending  into  the  districts  of 
two  or  more  of  the  bodies  described  in  the  Ist 
schedule  of  this  Act,  then  by  any  one  or  more 
such  bodies.  7.  On  the  presentation  of  any 
memorial  under  this  Act  the  commissioners  (if  on 
consideration  of  the  memorial  they  think  fit)  mav 
make  such  examination  and  inquiry  as  they  think 
necessary  or  proper  in  relation  to  the  subject, 
matter  of  the  memorial.  8.  On  such  examina- 
tion and  inquiry  the  commissioners  may,  if  they 
think  fit,  prepare  the  draft  of  a  scheme  respect- 
ing the  common  or  any  part  thereof.  9.  Where 
the  commissioners  prepare  the  draft  of  a  scheme, 
they  shall  cause  it  to  be  printed,  and  printed 
copies  of  it  to  be  delivered  to  the  memorialists 
and  to  the  lord  of  the  manor  and  to  the  local 
authority,  and  shall  cause  it,  or  a  proper  abstract 
of  it,  to  be  published  and  circulated  in  such 
manner  as  they  think  sufficient  for  giving  infor- 
mation to  all  parties  interested.  10.  Danng  two 
months  after  the  first  publication  of  the  draft  of 
a  scheme  the  commissioners  shall  receive  any 
objections  or  suggestions  made  to  them  in  writing 
respecting  the  scheme.  11.  At  any  tame  after 
the  expiration  of  those  two  months  the  commis- 
sioners, if  they  think  fit,  may  refer  the  draft  of 
the  scheme  to  an  assistant  commissioner.  On 
any  suoh  reference  the  assistant  commissioner 
shall  proceed  to  make  an  inquiry  concerning  the 
subject-matter  of  the  scheme,  and  for  that  par- 
pose  to  hold  a  sitting  or  sitdnes  in  some  con- 
venient place  in  the  nughbourhood  of  the  common, 
and  thereat  to  take  and  receive  any  evidence  and 
information  offered  and  hear  and  inquire  into  aaj 
objections  or  suggestions  made  or  to  be  mam 
during  the  sitting  or  sittings  respecting  the 
scheme  or  the  common,  with  power  from  timeto 
time  to  adjourn  any  sitting.  Notice  shall  be  pub- 
lished in  such  manner  as  the  commissioners  direct 
of  every  such  sitting  (except  an  adjourned  sitting) 
fourteen  days  at  least  before  the  holding  theren. 
12.  The  assistant  commissioner  to  whom  the  dnft 
of  a  scheme  is  referred  shall  make  a  report  in 
writing  to  the  commissioners  setting  forth  ti>6 
result  of  the  inquiry,  and  whether  in  his  opinion 
the  draft  of  the  scheme  should  be  approved  with 
or  without  alteration,  and  if  with  any  then  with 
what  alteration  and  his  reasons  for  the  same,  and 
the  objections  and  suggestions,  if  anv,  made  on 
the  inquiry,  and  his  opinion  thereon.  All  these 
sections  provide   for  complete  publicity  in  the 
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settlement  of  the  scheme.  "  13.  As  soon  as  may 
be  after  the  expiration  of  the  said  two  months  or 
the  receipt  by  the  oommiasioners  of  the  report  of 
the  assistant  commissioner  (as  the  case  maj  be), 
the  commissioners  shall  proceed  to  consider  any 
objections  or  snggestionB  made  to  them  in 
writing  respecting  the  scheme  and  the  report  (if 
any),  and  thereupon  they  shall,  if  they  t^ink  fit, 
finally  settle  and  approve  of  the  scheme  in  such 
form  as  they  think  expedient.  14  Every  scheme 
ahaJl  state  what  rights  (if  any)  claimed  by  any 
person  or  class  of  persons  are  affected  by  the 
scheme,  and  in  what  manner  and  to  what  extent 
they  are  affected  thereby,  and  whether  or  not  the 
scheme  has  been  in  rdation  thereto  consented 
to  by  that  person  or  class  of  persons  or  any  of 
them."  I  pause  there  to  observe  that  this  is  an 
exceedingly  comprehensive  statement,  and  refers 
to  f^  rights,  not  only  in  and  over  the  common,  but 
a  right  such  as  is  set  up  here,  where  the  fee 
simple  is  alleg^  to  belong  to  another  person. 
Sovm  to  this  p<nnt  evei7  step  seems  to  have  been 
taken  under  the  direction  of  the  Legislature  ynth 
the  fullest  possible  publicity  and  inquiry.  It  was 
essential  to  the  success  of  the  scheme  that  the 
limits  of  the  property  affected  should  be  once  for 
all  settled.  "  15.  No  estate,  interest,  or  right  of  a 
profitable  or  beneficial  nature  in,  over,  or  i^ecting 
a  common  shall,  except  with  the  consent  of 
file  person  entitled  thereto,  be  taken  away  or 
injuriously  affected  by  any  scheme  without  com- 
pensation being  made  or  provided  for  the  same, 
aod  such  compensation  shall,  in  case  of  difference, 
be  ascertained  and  provided  in  the  same  manner 
as  if  the  same  compensation  were  for  the  com- 
pulsory purchase  and  taking  or  the  injurious 
affecting  of  lands  under  the  provisions  of  the 
Iiands  Glauses  Gonsolidation  Act  1843  and  the 
Zianda  Glauses  Gonsolidation  Acts  Amendment 
Act  1860.  16.  If  any  person  claiming  any  estate, 
interest,  or  right  in,  over,  or  affecting  the  common 
to  vrbich  any  scheme  relates  is  dissatisfied  with 
any  detemunation  made  or  implied  by  the  com- 
missioners or  by  the  scheme  concerning  any 
estate,  interest,  or  right  in,  over,  or  affecting  the 
common  every  such  person  may  obtain  a  decision 
thereon  in  an  action  at  law  in  the  manner  pro- 
vided by  secuon  fifty-six  of  the  general  Act  to 
facilitate  the  indosure  and  improvement  of 
commons  passed  in  the  session  of  the  eighth 
and  ninth  years  of  the  reign  of  Her  present 
Majesty,  chapter  one  hundred  and  eighteen. 
17.  £veTy  scheme  shall  contain  a  provision  for  the 
sale  at  aU  times  of  printed  copies  thereof  to  all 
persons  desiring  to  buy  the  same  at  a  price  not 
exceeding  a  reasonable  sum  to  be  fixed  by  the 
scheme.  18.  Every  scheme  when  approved  by 
{he  commissioners  shall  be  certified  by  them,  ana 
sealed  with  their  common  seal.  19.  Where  the 
comtnissioners  certify  a  scheme  they  shall  cause 
printed  copies  of  it  to  be  delivered  to  the 
memorialists  and  to  the  lord  of  the  manor  and 
to  the  local  authority,  and  shall  also  cause  it,  or  a 
proper  abstract  of  it,  to  be  published  and 
circnlated  in  such  manner  as  they  think  sufficient 
for  giving  information  to  all  parties  interested." 
Down  to  this  point  the  scheme  has  no  operation, 
Irat  by  sect.  22  "  A  scheme  certified  by  the  com- 
missioners shall  not  of  itself  have  any  ox>eration 
but  the  same  shall  have  fuU  operation  when 
toad  as  confirmed  by  Act  of  Parliament  with  such 
•nodifications,  if  any,  as  to  Eailiament  seem  fit." 
Vol.  LXZXm.,  2147*. 


Under  that  Act  the  scheme  in  question  was 
approved  by  the  Board  of  Agricoltore  on  the  31st 
Dec.  1890.  It  is  practical^  in  common  form, 
with  no  provisions  or  circumstances  which  call 
for  particular  notice,  and,  inasmuch  as  it  is  of 
statutory  validity,  it  is  just  as  if  it  were  an  Act  of 
Parliament.  Glause  1  provides  that  the  pieces  of 
land  with  the  ponds  and  roads  thereon  commonly 
called  or  known  by  the  name  of  Mitcham  Gom- 
mon  .  .  .  situate  in  the  parish  of  Mitcham 
.  .  .  as  the  same  are  delineated  in  a  plan 
deposited  with  the  Board  of  Agriculture  and 
thereon  coloured  ereen  shall  henceforth  for  all 
the  purposes  of  Uiis  scheme  be  regulated  and 
mam^^  by  a  body  of  conservators.  That  clause 
contuns  a  clear  statement  of  the  land  to  be 
affected,  and  is  a  most  material  provision.  Then 
clause  17  provides  that  the  conservators  (subject 
to  clause  39)  should  maintain  the  commons  as 
delineated  in  the  plan  free  from  all  encroach- 
ments, and  should  not  permit  any  trespass  on  or 
p«u:tial  or  other  indosure  of  any  part  thereof. 
That  is  a  positive  enactment  directing  the  oon> 
servators  to  do  what  I  am  now  asked  to  restrain 
them  from  doing.  Glause  37  is  a  saving  clause 
upon  which  lilr.  Upjohn  has  relied.  It  ran: 
"Saving  always  to  all  persons  and  bodies  politic 
and  corporate  and  their  respective  heirs,  sac- 
cessors,  so.,  all  such  estates,  interests,  or  rights  of 
a  profitable  or  beneficial  nature  in,  over,  or  affect- 
ing the  commons  or  any  part  thereof  as  they  or 
any  of  them  had  before  the  confirmation  of  this 
scheme  by  Act  of  Parliament  or  could  or  might 
have  enjoyed  if  this  scheme  had  not  been  con- 
firmed by  Act  of  Parliament."  Beferring  again 
to  the  Act  of  1866,  it  is  plain  that  this  clause  is 
founded  on  sect.  15  of  tluit  Act.  The  words  are 
practioallv  identical.  Glause  37  seems  to  refer 
to  the  lights  and  interests  there  mentioned.  It  is 
not  intended  to  be  a  reservation  of  any  right  such 
as  arises  in  the  present  case,  such  as  a  right  to 
deny  that  any  given  piece  of  land  is  within  the 
limits  of  the  common  as  defined  by  the  Act  of 
Parliament.  It  is  said  in  terms  what  the  limits 
of  the  common  dealt  with  in  the  scheme  shall  be, 
and  it  is  in  terms  expressly  provided  that  it  is  to 
be  kept  free  from  encroachment.  With  regard 
to  compensation,  that  apparently  only  refers  to 
righte  over  the  common  existing  at  the  passing  of 
the  Act  The  provisions  of  sect  39  deal  expressly 
with  claims,  not  only  of  the  lord  of  the  manor, 
but  also  of  persons  who  alleged  that  certain  pieces 
of  freehold  land  were  not  subject  to  the  rignte  of 
the  common  at  all.  That  was  a  matter  which  was 
open  for  the  commissioners  to  consider,  and  which 
they  were  bound  to  state  under  sect.  14  of  the 
scheme  if  any  such  right  were  claimed  in  accord- 
ance with  that  provision  and  they  had  stated 
what  rights  they  acquired  contrary  to  the  claim. 
As  to  the  extent  of  the  limito  of  the  commons 
affected,  it  was  open  to  persons  to  bring  actions 
under  sect.  16  or  to  do  what  they  appeared  to  have 
done — namely,  to  settle  with  the  commissioners 
on  terms  or  to  leave  it  open  to  be  dealt  with  by 
Parliament,  either  expressly  or  by  passing  over 
such  claims  tub  tilentio.  My  attrition  has  been 
called  to  this  provision,  but  I  find  an  express 
statement  that  in  the  case  of  these  particular 
righte  the  claims  of  such  persons  are  reserved 
in  a  special  manner  in  accordance  with  the 
terms  of  the  Act.  It  is  wholly  unnecessary  here 
because  of  the  operation  of   clause   37.    It  is 
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also  too  l&te ;  for  a  person  who  lies  hj  and  takes 
no  step  and  no  advantage  of  these  provisions,  to 
which  I  have  referred  with  regard  to  civint; 
publicity  to  the  aoheme  cannot  be  in  a  better 
position  than  persons  having  rights  and  interests 
who  have  taken  such  steps,  and  cannot  nine  years 
after  come  in  with  claims  of  a  nature  such  as 
tiiese.  On  consideration  it  will  be  seen  that  no 
injustice  was  done  at  all.  The  saving  clause 
which  Mr.  Upjohn  calls  in  aid  for  rights  over  the 
common  as  a  common  does  not  avail.  If  rights 
and  claims  exist  affecting  the  limits  imposed  by 
Parliament,  they  are  to  be  Drought  before  the  com- 
missioners and  stated  as  in  sect.  14.  If  they  are 
not,  and  the  persons  themselves  lie  by  and  taice  no 
heed  when  they  know  of  their  existence,  then  it 
seems  that  the  maxim  VigiUniibuB  non  dormien- 
Hbu$  sequiiat  avibvenit  is  applicable.  The  Act  of 
Parliament  was  passed  on  that  footing.  If  they 
did  not  take  the  trouble  to  make  these  claims 
when  the  Act  of  Parliament  was  passed,  is  it  to  be 
said  that  they  are  to  be  allowed  now  to  raise  for 
the  first  time  such  questions  as  to  the  limits  of 
the  commons  as  are  here  raised  P  I  have  in  this 
case,  owing  to  the  researches  of  counsel,  a  decision 
of  Chitty,  J.  on  a  similar  scheme  which,  with 
one  exception,  ia  on  all  fours  with  this  case.  In 
that  case  {Chialehurst  Common  Contervators 
V.  Newton)  (a),    and  which    is  unreported,   the 

(a)  July  15,  1887. 
(Bsfore  Chittt,  J.) 

ChISLXHUBST  CoKKON  CONSIBVATOKS  v.   NlWTOlC. 

This  was  a  motioD  in  an  action  brought  by  the  Chisle- 
hnrat  Common  Conservators  against  the  defendant 
nl«im<Tig  an  injonotion  to  restrain  him  from  erecting  any 
wall  or  other  bnilding  npon  any  part  of  the  oommon 
snbieot  to  their  joriadiotion. 

The  defendants  were  oonetitnted  by  a  soheme  made  in 
pnisiianoe  of  the  Metropolitan  Commons  Acts  of  1866 
and  1869,  and  by  cUmse  15  of  the  soheme  approved  by 
the  Land  Commissioneis  they  were  required  to  maintain 
the  oommon  as  delineated  in  the  plan  annexed  thereto 
and  edged  with  green.  The  defendant  was  the  owner  of 
property  whioh  ran  along  the  high  rood  from  Crays  to 
Bromley,  bat  was  separated  from  it  by  a  strip  of  land 
170ft.  long  by  25ft.  wide.  The  strip  formed  part  of  the 
oommon  as  defined  in  the  soheme,  bnt  the  defendant 
was  entitled  in  fee  aimple  thereto  snbjeot  to  the  rights 
of  the  plaintiffs. 

A  pnbUo  inquiry  was  held  in  Nov.  1885  into  the 
scheme,  and  all  persons  who  were  interested  then 
attended  before  the  assistant  oommiisioner.  The 
scheme  was  then  certified  by  the  commissioners  and 
advertised.  The  defendant  at  that  time  was  not  the 
owner  of  the  atrip  of  land,  bnt  his  predecesaois  in  title 
did  not  object  to  the  soheme  before  the  inquiiy,  nor  did 
they  oppose  the  Bill  for  confirming  the  scheme  in  its 
passage  throngh  Farlioment.  This  Bill  became  the 
Supplemental  Aot  of  1886. 

The  defendant  had,  as  the  plaintiffs  alleged,  pnrohaaed 
with  notice  of  the  scheme  and  of  the  Act  of  Parliament, 
yet  nevertheless  he  had  leoently  commenced  to  boild  a 
wall  for  the  purpose  of  inclosing  the  atrip,  and  claimed 
that  he  was  entitled  to  do  so,  the  property  being  his  own 
freehold  free  from  all  rights  of  the  plaintiffa. 

Hence  the  present  action. 

Romer,  Q.C.  and  Kenyan  Parker  for  the  plaintiffs. 

Sir  A.  Wataon,  Q.C.  and  Chadwyek  Healey  for  the 
defendant.  —  The  scheme  is  uttro  viret  tiie  com- 
missioners. Certain  detached  strips  are  not  to  be 
included  therein,  and  this  strip  is  one  of  them.  The 
plan  annexed  thereto  is  mere  snrplnsage,  and  not  of  the 
essence  of  the  Aoi :  (Dandy  v.  Bimpton,  18  C.  B.  831). 


15th  clause  there  is  the  same  as  the  17th  here, 
except  that  the  17th  is  expressly  made  subject  to 
clause  39,  and  the  34th  clause  there  is  expresdj 


This  strip  is  not  part  of  the  land  "  oommonlj  osllsd" 
the  oommon  t  (Hbimird  v.  Bhraatbury,  29  L.  T.  Bep.  8Si; 
17  Eq.  378).  They  referred  to  the  Metn^oKiaB 
Commons  Acts  1866  and  1869. 

Chittt,  J. — The  plaintiffa  (the  oonservators)  com- 
plain of  a  wrongful  (as  they  say)  enoroaohment  npon  a 
part  of  the  Chislahnrst  Common  whioh  is  placed  nnder 
their  care  by  virtue  of  an  Aot  of  Parliament )  and  ihi 
defendant,  who  admits  in  point  of  faot  tiiat  he  has  dona 
what  he  is  alleged  to  have  done,  says  that  the  gtoimd 
on  which  he  has  pltoed  the  enoroaohment  ia  hia  own 
private  property.  To  that  the  conservators  say  that 
aocording  to  the  terms  of  the  Aot  of  Parliament  tins 
property  is  included  within  the  area  of  the  common  of 
which  they  are  conservators.  The  qnestion  toini 
npon  the  Aot  of  1886  and  the  Metropolitan  ComoAoa 
Aot  1866  and  the  Metropolitan  Commons  Amend- 
ment Act  1869,  relating  to  Chialehorst  Common.  The 
Act  contained  tke  nsnal  recitals.  First,  that  the  Land 
Commissioners  for  England  have  nnder  these  Acta  dnlj 
certified  a  acheme  for  tiie  establishment  of  local  manage- 
ment with  respeot  to  Chislehnrst  Common;  that  fte 
acheme  is  set  forth  in  full  in  the  report  made  by  the 
commissioners  of  the  31  st  Dec.  previoosly ;  and  that  it 
had  been  dnly  laid  before  the  Honsea  ^  Parliament 
The  Aot  itself,  whioh  I  am  reading,  was  passed  on  the 
4th  Jnne  1886.  Then  the  Act  reoites  that  by  the 
Metropolitan  Commons  Aot  1866  it  is  provided 
"  That  any  soheme  shall  not  of  itself  have  any  opera- 
tioD,  bnt  shall  have  full  operation  when  and  as 
oonfirmed  by  the  Aot  of  Parliwnent  with  snch  modifi- 
cations, if  any,  as  to  Parliament  seem  fit"  Then 
there  is  the  nsnal  recital  that  it  is  expedient 
the  scheme  shonld  be  confirmed  snbjeot  to  oertain 
modifications,  and  the  I  at  aeotion  ia  to  this  effeot:  That 
the  soheme  for  the  establishment  of  local  management 
with  respeot  to  the  common  shall  be  modified  "  ao  as  to 
be  in  the  terms  specified  in  the  schedole  to  this  Act,  and 
so  modified  shall  be  hereby  conflrmed."  Now,  the  first 
clanae  of  the  scheme  in  the  schednle  is  in  these  words: 
"  The  pieces  of  land  with  the  ponds  thereon,  oommonly 
called  or  known  as  Chislehnrst  Common  and  Soadbnry 
Copimon,  and  including  Place  Qreen  and  Shepherd's 
Qreen  (hereinafter  called  the  commons),  sitoate  in  tlM 
parish  of  Chislehnrst,  in  the  county  of  Kent,  as  the  aaaa 
are  delineated  in  a  plan  deposited  with  the  Land  Com- 
miasioners  for  England,  shall  henceforth  for  all  the  pnr- 
poses  of  this  soheme  be  regulated  and  managed  by  a  body 
of  oonserrators."  The  next  section  important  to  read 
in  connection  with  this  section,  whioh  ia  one  as  to  the 
area  of  this  common,  is  the  15th,  which mns  thus :  "The 
oonservators  shall  maintain  the  commons  as  debneatad 
in  the  plan  deposited  with  the  Land  Commissioners  free 
of  all  encroachment,  and  shall  not  permit  any  treapssii 
on,  or  partial  or  other  inolosure  of,  any  part  thereof,  sad 
no  fences,  posts,  rails,  sheds,  or  buildings,  whether  used 
in  connection  with  the  playing  of  games  or  not,  or  other 
matters  fx  things  shall  be  maintained,  fixed,  or  erasted 
thereon,  nor  shall  ice  be  taken  off  the  ponds  on  the 
commons,  withont  the  consent  in  writing  of  the  oon- 
aervatora."  Now,  it  was  made  a  qnestion  at  the  com- 
mencement of  the  defendant's  argument  whether  tbs 
plan  did  show  that  the  pieoe  of  ground  ia  question  was 
intended  aocording  to  the  plan  to  be  indndsd  in  the 
commons ;  and,  as  it  seemed  there  was  a  controvany  as 
to  a  matter  of  fact  of  this  kind  which  might  easily  b* 
cleared  np,  I  thought  it  better  that  the  case  should 
stand  over  for  the  prodaotion  of  the  plan  which  is 
referred  to  in  part  of  Uie  Aot  of  Parliament.  I  have  that 
now  before  me,  and  I  have  no  heEitatioo  in  saying  that 
the  plan  is  free  from  all  doubt.  It  is  headed  "  Uetro- 
politan   Commons    Aot    1866    and   186».    Chidahtmrt 
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made  subject  to  clauses  14  to  19.  Mr.  Upjohn 
relied  on  this  disUnotion.  But  in  my  view  it  is  a 
distinction  without  a  difference.  Taking  this  view, 

Common,  pariah  of  Chialehnnt,  oonnty  of  Kant.     Flan 
lefarred  to  in  the  lohema  oertifled  by  the  Land  Com- 
miaaionera  of  England.    Note. — The  common  ia  edged 
with  green  ooloor,"  and  thia  plan  bean  the  aeal  of  the 
Land  Commiaaionera.     The  part  in  qneation  ia   edged 
with  green  oolonr.    In  the  Aot  of  Parliament,  or  in  the 
loheme  itself,   there  ia  no  leferenoe  to  oolonr,  bnt  the 
referenoe  ia  to  "  delineation  "  ;  bnt,  when  yon  come  to 
compare  that  term  with  the  aotoal  plan  itaelf ,  it  becomea 
apparent  that   delineation   meana  delineation  by  being 
edged  with  green  oolonr.     That,  I  aay,  is  plain,  beoanae 
the  plan  oontaina  a  considerable  quantity  of  land  beddea 
that  which  ia  ao  edged  with  green  oolonr,  and  that  land 
is  delineated  in  the  ordinary  way  by  printad  or  black 
lines.    The  delineation,  therefore,  that  is  referred  to  in  the 
scheme,  which  is  part  of  the  Aot  of  Parliament  as  I  have 
said,  ia  the  delineation  by  edging  with  green  coloni. 
The  lesnlt,  therefore,  ia  that  when  the  facta  are  asoer- 
tMned  they  do  not/idmit  of  any  oontroveray  aa  to  what 
is   inclnded   in   the   plan.    Then  comes   the   qneation, 
which  has    been   argned  at  considerable   length,  aa  to 
the  constmotion  of  the  Aot  of  Parliament.     It  ia  said 
that  the   aoheme  onght  to  be   read  in  this  way — that 
only  those  landa  which  first  were  commonly   known  aa 
part  of  the  commons ;  and,  secondly,  which  were  to  be 
fonnd  eitnate  in  the  parish  of  Chialehnrst,  in  the  connty 
of  Kent;  and,  thirdly,  axe   delineated  in   the   plan — 
that  thoaa  lands,  and  tiiose  only,  are  within  the  scheme. 
In   other   words,   in   order   to  be   in   the  scheme,  the 
landa  must  fulfil   all   those   three  qnalifioations.     The 
force  of  the  argument  on  thia  point  for  the  defendant 
consisted  in  the  consideration  of   the  circamstanoes  I 
am  about   to  state.    It  was  said,  and  said  truly,  that 
the   commissioners    have    no    power   to    determine  aa 
between  adverse   claimants   what    is  and  what  is  sot 
part  of  the  common  that  ia  proposed  to  be  dealt  with 
under   these   Acta  of  Parliament,   and  consequently  it 
muat  be  presumed  that  they  would  not  attempt  in  the 
scheme  to  deal  with  anything  that  was  not  part  of  the 
common,  and  therefore  that,  in  oonatming  thia  Act  of 
Parliunent,  I  must  bear  that  in  mind,  and  hold  that  the 
Legidatore  did  not  intend  to  include  anything  in  the 
scheme  which  was  not  shown  ti  be,  and  could  not  on  a 
controversy  arising  be  shown  to  be,  part  of  the  common, 
taking  the  term  common  in  the  nsual  sense  of  that  word 
— that  is,  part  of  the  waste  of  the  maoor.    Those  con- 
siderations no  doubt  are  considerations  of  considerable 
importance.    Bnt  then,  on  the  other  hand,  there  ia  this 
— and  these  considerations  appear  to  me  of  even  greater 
importance.    The  object  of  tiiese  Acts  of  Parliament  is 
to  establish  (I  am  reading  from  the  recital  to  show  that 
I  am  right)  a  scheme  of  local  management  with  lespeot 
to  the  common  ;  and  the  scheme  (of  which  thia  is  only 
an  illustration)  is  full  of  provisions  of   a  mors  or  less 
minute  character  with  regard  to  the  regulation  of  the 
area  which  is  included  in  the  scheme ;  and  it  would  be  at 
least  a  very  unwise  thing  to  do,  to  appoint  a  body  of 
oonservators  with  all  these  powers  conferred  npon  them 
and  conferred  upon  the  police  with  referenoe  to  this  area 
and  not  to  tell  them  what  the  area  is.     Jast  by  way  of 
illustration  I  mention  one  of  the  proviaiona  upon  which 
my  eye  happens  to  rest  now :  "  Any  constable  or  any 
officer  of  the  oonserrators,"  and  so  on, "  may  withont  any 
other  warrant  than  thia  scheme  seize  and  detain  any 
person  offending  or  having  offended  against   any  bye- 
l»w  of  the  conservators."    The   bye-laws  of  the   oon- 
servatots  then  made  are  contained  amongst  others  in  the 
19th  section,  and  amongst  other  things  the  regolation  of 
games  to  be  played,  the  prevention  of  bird-catohiog  and 
setting  traps,  and  varions  matters  of  that  class  are  dealt 
with — squatters,  gipsies,  and  so  forth ;  a>d  the  result 
wonld  be  that,  if  the  defendant  ia  right,  and  thia  is  his 
own  private  property  as  ho  says  it  is,   the  policeman 


the  saving  clause  was  intended  only  to  reserve 
profits  d  prendre.  And  clause  17  does  not  in  any 
way  prevent  the  exercise  of  any  such  rights,  and, 
even  if  that  be  not  so,  clause  17  is  expressly  sub- 
jected to  clause  89,  which  is  clear  evidence  that  the 
Legislature  did  not  intend  to  put  anj  exception 
to  clause  37.  To  my  mind,  the  exception  in 
clauses  17  and  39  is  very  strong  evidence  to  show 
that  the  saving  clause  37  does  not  apply  to 
clause  17  at  all.  Therefore  the  same  reasoning 
as  that  of  Ghitty,  J.  in  the  case  above  referred  to 
ought  to  be  applied  here.  The  case  fails,  and  the 
action  must  be  dismissed  with  costs. 

Solicitors  :  Perka  and  McKay,  agents  for 
Streeter  and  Howe,  Croydon ;  Edndge  and  Neton- 
ham. 

who  detained  him  or  any  person  or  stranger  on  that 
ground  who  waa  offending  against  one  of  the  bye-laws 
would  be  told,  first,  that  he  was  a  trespaaaer  in  coming  on 
there  at  all ;  and,  secondly,  that  the  sobeme  did  not  give 
him  any  warrant  to  seize.    There  wonld  be  infinite  con- 
fosion  in  the  execntion  of  the  powers  conferred  npon  the 
conservators  if  that  were  the  result  of  the  Act  of  Parlia- 
ment, because  they  might  be  called  npon,  according  to 
this    view,   to    contest  every    square   inch  of   ground 
thronghont  this  space  which  is  delineated  npon  the  plan. 
These   are   oonsiderationa,   and    merely  considerations, 
npon  which  I  approach  the  exact  question  I  have  to 
decide.    I  think  that  the  right  way  to  decide  on  Acta  of 
Parliament  ia  to  take  the  grammatical  meaning,  unless 
there  is  sometiiing  in  the  context  or  in  the  nature  of  the 
provisionR  which  ia  sufficient  to  displace  the  ordinary 
rale.    Now,  here  that  I5th  clause  appears  to  me  to  be  of 
th«  highest  importance  :  "  The  conservators  shall  main- 
tain the  common  aa  delineated  in  the  plan."    I  think 
there  the  Legislature  intended  that  the  plan  is  that  to 
which  the  conservators  who  are  to  wiMnfuin  the  oom- 
mons  are  to  have  regard.    That  is  the   area  that  is 
intrusted  by  this  Act  of  Parliament  to  their  conserva- 
tion.   I  do  not  agree  with  this  argument  on  the  part  of 
the  defendant  that  the  words  in  the  1st  section,  "  as 
the  same  are  delineated,"  are  merely  words  of  additional 
description.    I  think  those  words  were  intended  to  throw 
the  court  that  might  have  to  construe  this  clanse  upon 
the  plan  as  the  guiding  instrument.     That  being   my 
opinion,  for  these  reasons,  which  I  have  given  shortly,  I 
think  the  plaintiffs  are  entitled  to  the  order.    I  should 
say  th%t   the   defendant  haa  not  satisfied    me  at  the 
present  moment  that  he  ia  right  in  his  contention  that 
this  ia  private  land.     It  is  clear  that  at  some  time,  as  I 
understood  his  case,  this  waa   part  of  the  waste  and 
there  has  been  some  incloanre — bnt  an  inclosnre  jnst  of 
that  which  would  not  be  noticed  aa  being  intended  to  be 
an  absolnte  and  final  indosure.      The  only  inclosnre 
that  exists  is  by  means  of   posts  and  ohains,  which  is 
that    sort    of    protection  to    the    common  fonnd    in 
many  parts   of  the   oonntty.    It  is  not  that  kind  of 
inclosnre  that  keeps  anybody  out,  but  is  rather  for  the 
purpose  of  marking  the  boundary  of  the  common  itself 
and  for  the  purpose,  as  it  were,  of  preventing  cattle 
getting  in  or  horses  straying  out,  or  the  like,  probably 
into  the  road.    The  plans  which  the  defendant  himself 
has  produced  show,  not  of  course  conclusively,  bnt  they 
show  that  these  strips  were  strips  mnning  off  from  the 
main  common.    I  shall  not,  however,  decide  the  question 
against  the  defendant  finally  on  that  point,  because  it 
wonld  be  more  than  I  could  do  upon  motion ;  bnt  at  the 
same  time  I  have  had  the  question  argued  at  consider- 
able length,  and   I   have   expressed   my   opinion   with 
reference  to  the  Act  of  Parliament ;  and  that  may  be  an 
assistance  to  the  defendant  if  he  should  desire  to  take  it 
elsewhere. 

Solicitors :  Home  and  Birlcett ;  Stibhard,  Qib$pn,  and 
Co. 
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Friday,  Dee.  7, 1900. 

(Before  Faswell,  J.) 

Be  Kbkbt,  Sok,  akd  Ybsdbn.  (a) 

Solicitor — Undertaking  to  enter  appearance  — 
Delay  of  eighteen  monthi  in  proeeeution  of 
action — Limit  of  undertaking — Attachment — 
Ordere  VIIL,  r.  1 ;  IX.,  r.  1 ;  LXIY.,  r.  13. 

An  actiom  wot  commenced  in  Feb.  1899  by  A, 
againtt  T.  and  Q.  for  an  account  of  certain 
profits  made  by  them,  and  an  order  to  pay  tohat 
should  be  found  due  on  taking  luch  aeoount. 
On  the  margin  of  the  writ  teas  an  undertaking 
by  the  respondents  to  enter  appearance. 

Negotiations  for  a  settlement  took  place,  and 
finally  the  <tme  was  by  agreement  extended  to 
the  30th  April,  since  when  nothing  too*  done, 
mainly  because  some  of  the  persons  interested 
were,in  Johannesburg,  with  whom  no  eommuni- 
cation  could  be  had. 

If  the  u>rit  were  allowed  to  lapse,  the  Statute  of 
Limitations  would  probably  be  a  good  plea  to  a 
new  one. 

The  plaintiff  required  the  respondents  to  enter 
appearance  in  aeeordanee  with  their  under- 
tcueing,  and  on  their  refusal  moved  for  a  writ  of 
attaehm.ent  against  them. 

Meld,  that  the  original  writ  too*  still  in  force 
except  for  the  purpose  ofserviee,  notwithetanding 
twelve  months  had  elapsed  {Order  VIIL,  r.  1), 
and  that  service  was  unneceeeary  where  there 
was  such  an  undertaking  (Order  IX.,  r.  1). 
That  the  undertaiking  was  binding  for  «m>  years, 
and  tkcU  the  respondents  mtut  therefore  enter 
appearance  in  accordance  therewith. 

This  case  raised  a  question  whioh  was  one,  in  his 
Lordship's  opinion,  open  to  fair  argument. 

An  action  was  commenced  in  Feb.  1899  hj  the 
diaintifl,  Mrs.  Grace  Anderson,  the  executrix  of 
W.  Anderson,  deceased,  against  Messrs.  Tarbntt 
and  Quentic,  asking  (1)  that  an  account  might  be 
taken  of  the  net  profits  made  b^  the  defendants 
on  a  resale  hj  tnem  of  a  certain  property  pur- 
chased or  agreed  to  be  purchased  bj  them  and 
resold  to  the  Nigel  Deep  Gold  Mining  Company 
Limited;  (2)  a  declaration  that  the  defendants 
were  liable  to  pay  to  the  plaintiff  as  such  execu- 
trix 20Z.  per  cent,  on  such  net  profits ;  (3)  an  order 
on  the  defendants  to  pay  to  the  plaintifE  a  sum 
equal  to  202.  per  cent,  on  such  profits;  and  so 
forth.    That  writ  contained  in  the  margin  this  : 

We  itooept  servioe  for  the  dafendanta  Tarbntt  and 
Qaentin,  and  will  enter  appearance  in  dne  oonrse. — 
Krbbt,  Son,  and  Vekdin. 

Various  negotiations  for  a  setUement  took 
pl<ice,  and  finally,  in  March  1899,  oonsent  was 
given  to  extend  the  time  till  tlw  30th  April. 
From  that  time  down  to  Oct.  1900  nothing  was 
done. 

The  affidavit  stated  that  the  persons  interested 
who  were  able  to  advise  the  plaintiffs  were  in 
Johannesburg,  and  owing  to  the  war  no  com- 
munication could  be  had  with  them.  In  con- 
sequence there  had  been  this  delay  of  eighteen 
months. 

If  the  writ  lapsed,  in  all  probability  a  new  writ 
would  be  had  with  the  plea  of  the  Statute  of 
Limitations,  which  could  not  be  raised  under  the 
present  writ,  so  that  there  was  substance  in  the 

(a)  Beported  by  A.  W.  CBASTik,  Eiq.,  Battiater-M-Law. 


application  so  far  as  the  applicants  were  con- 
cerned, and  the  defendants  submitted  to  what  the 
court  should  think  fit  to  order. 

Vpjohn,  Q.O.  and  Oore-Browne  for  the  motion. 
— We  ask  uat  a  writ  of  attachment  should  issoe 
against  the  respondents  for  failing  to  enter 
appearance  according  to  their  undertaking : 
Or^r  Vra.,  r.  1. 

Jenkins,  Q  G.  and  Kerby  for  the  respondents.— 
There  is  no  writ  here  to  which  we  oan  enter 
appearance.  No  service  is  necessary  when  there 
is  such  an  undertaking :  Order  IX.,  r.  1.  The 
action  has  bv  consent  been  allowed  to  slida 
And  if  the  plamtifCs  want  to  proceed  against  the 
defendants,  they  must  get  a  renewal.  Some 
limit  most  be  put  to  an  undertaking  of  this  kind. 
At  any  rate,  it  ceased  to  be  effective  at  the  end  of 
twelve  months.  And  therefore  we  have  no  case 
to  answer. 

Fab  WELL,  J.  (after  stating  the  facts,  oontdnned:) 
— The  first  point  taken  by  uie  respondents  is  that 
there  is  no  writ  to  appear  to  and  they  rely  on 
Order  Till.,  r.  1,  that  a  writ  shall  only  continue 
in  force  for  twelve  months.  In  my  opinion  that 
means  the  original  writ  of  summons  shall  be  had 
regard  to  for  uie  purpose  of  service  during  twelve 
months,  and  no  more.  It  is  not  to  lose  its 
efficacy  for  other  purposes.  The  case  I  put  to 
Mr.  Jenkins  was  tbat  if  an  appearance  were 
entered  and  the  parties  came  to  an  arrangement 
or  let  the  matter  drop  for  say  eighteen  months 
— ^in  my  opinion  the  writ  would  stiU  be  efficacious, 
and  the  statement  of  claim  might  be  delivered. 
This  is  subject,  of  course,  to  the  provisions  of 
Order  LXIY.,  r.  13,  as  to  a  month's  notice  being 
given.  So  far,  therefore,  as  regards  that  point,  I 
think  it  is  not  a  sound  point.  Bat  the  question 
which  I  have  to  consider  is  as  to  the  effect  of  an 
undertaking  to  enter  an  appearance.  As  to  that. 
Order  IX.,  r.  1  is  applicable  which  says  that  no 
service  of  the  writ  snail  be  registered  in  each 
case.  The  meaning  of  that  rule  is  that  msar 
persons  do  not  like  to  be  personally  served,  ana 
therefore  solicitors  being  authorised  may  under- 
take as  their  agents,  and  to  enter  into  a  contract 
to  api>ear.  There  is  this  difference  between  that 
and  an  ordinary  contract — namely,  that  the  agent 
can  be.imprisoned  for  not  performing  his  portion 
of  the  contract — which  is  a  contract  oi  the  solicitor 
as  agent.  That  being  so,  it  must  be  that  the 
contract  remains  a  binding  one,  and  the  only 
limitation  to  it  seems  to  be  that  suggested  by 
the  plaintiff's  counsel — namely,  six  years.  Mr. 
Eerby  suggested  twelve  months,  but  I  cannot 
see  any  reason  for  applying  such  a  rule  to  a 
contract  to  enter  am  appearance.  Suppose  the 
defendants  were  to  say  :  You  are  no  longer  to 
represent  us.  The  answer  to  tbat  is  that  the 
respondents  were  at  the  date  authorised  to  act 
as  solicitors,  and  it  is  their  contract  to  enter 
appearance.  They  cannot  suggest  that  their 
ag^nt  whom  they  have  so  authorised  should  be 
subjected  to  imprisonment,  because  they  now  say, 
true  we  gave  you  authority,  but  refused  to  allow 
you  to  carry  it  out,  although  you  will  be 
imprisoned  if  you  do  not.  If  the  doMudants  had 
taken  the  coarse  of  refusing  to  allow  the  respon- 
dents to  enter  an  appearance  that  would  still  be 
ineffectual,  because,  notwithstanding  that  they 
would  be  bound  to  enter  in  accordance  with  th«r 
undertaking,  and  the  clients  would  be  boond  by 
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the  aoihoritjr  they  have  already  given.  The  real 
answer  to  it  is  that  each  party  was  in  a  position 
to  stop  it.  And  if  the  plaintiffs  wrote  and  said 
"  This  most  come  to  an  end  or  not  come  to  an 
end,"  then  the  respondents  wonld  be  in  a  posi- 
tion either  to  enter  an  appearance  cr  to  get  the 
action  dismisBed  for  want  of  prosecntion  or  take 
any  other  snch  steps.  I  see  no  reason  in  equity 
for  my  saying  either  one  thing  or  the  other.  It 
is  a  miEttter  of  construction  of  the  rule  and  per- 
formance of  the  contract.  And  the  contract  is 
one  to  enter  an  appearance  to  which  the  ordinary 
Statute  of  Limitations  applies.  The  respondents 
mnst  therefore  enter  an  appearance  according 
to  their  undertaking.  As  to  the  costs  if  the 
respondents  give  notice  to  the  other  side  within 
so  many  days  of  appeal,  then  I  order  them  to  pay 
them.  Otherwise  they  will,  if  Messrs.  Tarbntt 
and  Qaentin  agree,  be  costs  in  that  action. 

Solicitors  :    Loughborough,  Gedge,  Niabet,  and 
Drew;  Kerby,  Son,  and  Verden. 


QUEEN'S  BENCH  DIVISION. 

Monday,  June  18.  1900. 

(Before  Gbantham  and  Channell,  JJ.) 

Matob,   Ac,  op  Tunbeidoe   Wells  v. 
National  Telephone  Company,  (a) 

Prohibition — County  Court — Telephone  company 
— Delegation  of  power*  by  Pottmaiter-Oeneral — 
Consent  from  heal  autnority  —  AHiUration  — 
Jurisdiction— Telegraph  Act  1863  (26  *  27  Vict, 
c.  U2—TeUgraph  Act  1868  (31  &  32  Vict.  e.  112) 
—TeUgraph  Act  1878  (41  &  42  Vict.  c.  76)— 
TeUgraph  Act  1892  (55  &  56  Vict.  c.  59). 

Under  the  Telegraph  Acts  the  Postmaster-  General 
delegated  certain  powers  to  the  N.  T.  Company. 
The  company  thereupon  entered  into  an  agree- 
ment with  the  mayor,  &c.,  of  T.  W.  for  the 
exercise  of  certain  powers  within  their  district. 

By  that  agreement,  loith  the  exception  of  certain 
work  mentioned  in  the  schedule,  it  was  provided 
that  the  company  should  not  exercise  any  of  the 
powers  conferred  on  the  Postmaiter-Oeneral  by 
.the  Telegraph  Acts  1863  and  1878,  in  respect  of 
which  the  consent  of  the  corporation  was  required 
without  obtaining  a  further  consent  in  writing 
from  the  corporation. 

It  teas  further  provided  that  if  any  dispute  or 
difference  arose  concerning  the  premises  or  the 
rights  and  liabUilies  of  the  parties,  such  dis- 
pute or  difference  should  be  referred  to  arbitra- 
tion. 

Upon  the  corporation  refusing  their  consent  to 
some  further  works  beyond  those  mentioned  in 
the  schedule,  the  N.  T.  Company  applied  to  the 
County  Court  judge  as  arbitrator  under  sects.  3 
and  4  of  the  Telegraph  Act  1878. 

Held,  that  the  County  Court  judge  had  no  juris- 
diction, as  the  company,  being  onlii  the  delegates 
of  powers  from  the  Postmaster-Creneral,  could 
not  proceed  under  sects.  3  and  4  of  the  Tele- 
graph Act  1878,  but  only  under  the  'arbitration 
clause  in  their  agreement.  Prohibition  therefore 
granted. 

Motion  for  a  writ  of  prohibition  to  prohibit  his 

Honour  Judge  Emden  from  proceeding  in  a  plaint 

in  the  Tnnbiidge  Wells  County  Court  to  deter- 

(a)  Beport«d  by  VI.  na  B.  Herbxbt,  Eaq. ,  BarriBt«r-at-Lsw. 


mine  a  difference  that  had  arisen  under  the  Tele- 
graph Act  1878. 

Tue  whole  of  the  facts,  documents,  and  sections 
of  the  statutes  were  set  forth  in  a  case  as  follows : 

The  National  Telephone  Company  Limited  are 
a  company  incorporated  under  the  provisions  of 
the  Companies  Acts  1862  to  1880,  for  the  purpose 
(inter  cUia)  of  supplying  telephones  and  public 
telephone  service  communication  and  are  not, 
apart  from  the  provisions  of  sect  5  of  the  Tele- 
graph Act  1892,  entitled  to  execute  works  under 
the  Telegraph  Acts. 

By  the  Telegraph  Act  1863  (26  &  27  Vict  c.  112) 
it  is  (inter  alia)  provided  as  follows : 

Seot.  6.  Subject  to  the  restriotionB  and  provisioni  here- 
inafter oontaised  the  oompany  may  exeonte  works  as 
follows : — (1)  They  may  place  and  maintain  a  telegn^th 
nnder  any  etreet  or  pnblio  road  and  may  alter  or  re- 
move the  Bsme.  (2)  They  may  place  or  maintain  a 
telegraph  over,  along,  or  acroes  any  street  or  pnblio  road 
or  place  and  maintain  posts  in  or  npon  any  street  or 
public  road  and  may  alter  or  remove  the  Bame.  (3) 
They  may  place  and  maintain  a  telegraph  and  poets 
nnder,  in,  npon,  over,  along,  or  across  any  land  or  bnlld- 
jng,  or  any  railway,  or  camd,  or  any  estaory,  or  branch 
of  the  sea,  or  the  shore,  or  bed  of  any  tidal  water, 
and  may  alter  or  remove  the  same.  Provided  always 
that  the  company  shall  not  be  deemed  to  acquire  any 
right  other  than  that  of  nser  only  in  the  soil  of  any  street 
or  pablic  road  nnder,  in,  upon,  over,  along,  or  across 
which  they  place  any  woik. 

Seot.  0.  The  company  shall  not  place  a  telegraph 
nnder  any  street  within  the  limits  of  the  district  over 
which  the  anthority  of  the  Metropolitan  Board  of  Works 
extends,  or  of  any  city  or  mnnioipal  botongh  or  town 
corporate,  or  of  any  town  having  a  population  of  30,000 
inhabi*'ants  or  npwards  (acoordiog  to  the  latest  census)' 
except  with  the  ooneent  of  the  bodies  having  the  control 
of  the  street  within  inch  respective  limits. 

By  the  Telegraph  Act  1868  (31  &  32  Vict.  c.  110) 
it  is  (inter  alia)  provided  as  follows  : 

Sect.  2.  The  term  "  company  "  in  the  Telegraph  Act 
1863  shall,  in  addition  to  the  meaning  assigned  to  it  in 
that  Act,  mean  the  Postmaster-General. 

The  Telegraph  Act  1869  (32  &  33  Vict.  c.  73) 
provides  {inter  tdia) : 

Sect.  4.  The  Postmaster- General  by  himself  or  by  his 
deputies  and  his  and  their  respective  servants  and  agents 
ehall,  from  and  after  the  passing  of  this  Act,  have  the 
exclusive  privilege  of  transmittiDg  telegrams  within  the 
United  Kingdom  of  Great  Britain  and  Ireland,  except 
as  hereinafter  provided,  and  shall  also  within  that 
kingdom  have  the  exclusive  privilege  of  performing  all 
the  incidental  services  or  receiving,  collecting,  or  de- 
livering telegrams  except  as  hereinafter  provided. 

Sect.  I.  There  shall  be  excepted  from  the  said  exclu- 
sive privileges  of  the  Postmaster-Oeneral  all  telegrams 
of  the  following  descriptions,  that  is  to  say  (inter  alia), 
telegrams  transmitted  with  the  written  licence  or  con- 
sent, either  special  or  general,  of  the  Postmaster- 
General  nnder  the  hand  of  any  officer  of  the  Post 
Office  anthorised  for  that  purpose  by  the  Postmaster- 
General. 

It  was  held  in  the  case  of  Attomey-Oerierai  v. 
Edison  Telephone  Company  of  London  (6  Q.  B. 
Div.  244)  that  telephones  were  telegraphs  and 
telephone  messages  were  telegrams  within  the 
meaning  of  the  Telegraph  Acts  1863  and  1869. 

The  Telegraph  Act  1878  (41  &  42  Vict  c.  76' 
provides : 

Sect.  3.  Where  any  body  or  person  (within  the  meai. 
ing  of  the  Telegraph  Act,  1863)  having  i>ower  nnder  the 
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Bud  Aot  to  give  or  wiUihold  tbeir  consent  to  the  Foat- 
maater-Oeneral  plaoing  telegraphs  or  posts  (within  the 
meaning  of  the  said  Aot)  in,  nndor,  npon,  along,  over,  or 
across  a  street,  or  pnblio  load,  or  any  estnary,  or  branch 
of  the  sea,  or  the  shore,  or  bed  of  any  tidi^  water,  or 
where  any  proprietors,  directors,  lessees,  or  persons 
having  the  control  of  any  railway  or  canal  (within  the 
meaning  of  the  said  Aot),  and  haying  power  nnder  the 
said  Act  to  give  or  withhold  a  consent  to  the  Foatmaster- 
General  placing  telegraphs  or  posts  nnder,  in,  npon, 
along,  or  across  snoh  railway  or  oanal,  fail  within  twenty- 
one  days  after  being  required  to  do  so  by  the  Fostmaater- 
Gmeral  to  give  their  consent  or  attach  to  their  consent 
any  terms,  conditions,  or  stipnlations  to  which  the  Post- 
master-General objects  or  withdraws  a  consent,  a  dif- 
ference shall  be  deemed  to  have  arisen  between  the 
Postmaster- General  and  snch  body  or  person,  proprietors, 
lessees,  director,  or  persons  as  the  case  may  be,  and  that 
diflerenoe  shall  be  determined  in  manner  hereinafter 
prorided,  and  the  authority  by  whom  the  diiference  ia 
to  be  determined  may,  if  after  hearing  all  parties  oon- 
oemed  think  it  just,  giTe  their  consent  either  nnoondi- 
tionally  or  snbjeot  to  such  pecuniary  or  other  terms, 
c«»ditions,  and  stipnlations  as  they  may  think  jnst,  and 
that  oonsent  shall,  for  all  purposes,  be  of  the  same  eifeot 
as  if  it  were  a  consent  given  under  the  Telegraph  Aot 
1863,  to  the  Poetmaater- General  by  snch  body  or  person, 
proprietors,  let  sees,  directors  or  persons. 

Seot.  4.  Where  any  difference  arises  nnder  this  Aot  or 
the  Telegraph  Act  1863,  between  the  Postmaster-General 
and  any  body  or  person  having  any  power,  jurisdiction, 
or  oonteol  over  or  relating  to  a  street  or  public  road,  or 
having  power  nnder  the  last-mentioned  Aot  to  give  or 
withhold  a  consent  to  the  placing  of  telegraphs  or  posts 
in,  nnder,  upon,  along,  or  across,  a  street  or  pnblio  road, 
snch  difference  shall  in  England  or  Wales  or  Ireland  be 
referred  to  the  police  or  stipendiary  magistrate  having 
jurisdiction  within  the  district  in  which  the  difference 
lias  arisen,  or  if  there  be  no  snch  magistrate  then  to  the 
judge  of  the  Connty  Court  having  jnrisdictiott  within 
such  district,  and  in  Scotland  to  the  sheriff ;  and  such 
magistrate,  jndge,  and  sheriff  are  respectively  empowered 
and  required  to  hear  and  determine  suoh  difference,  and 
sections  30  to  33  both  indnsive,  of  the  Begolation  of 
Bailways  Act  1868  shall  apply  to  every  differenoe  so 
referred  to  snoh  magistrate,  judge,  or  sheriff  (as  the 
case  may  be)  in  like  manner  as  if  he  were  an  arbitrator 
appointed  pursuant  to  those  sections,  and  as  if  the 
Postmaster- General,  body,  or  person  between  whom  the 
difference  has  arisen  were  companies  within  the  meaning 
of  those  sections.  Provided  alnays  that  in  case  either 
the  Postmaster-General  or  the  body  or  person  between 
whom  the  difference  has  arisen  aball  be  dissatisfied  with 
the  award  or  decision  of  snch  magistrate,  judge,  or 
sheriff,  the  party  so  dissatisfied  may,  within  twenty -one 
days  aJFter  such  award  or  decision,  reqnire  by  a  notice  in 
vrriting  given  to  the  other  party  that  the  differenoe  shall 
be  referred  to  the  Railway  Commissioners. 

The  Telegraph  Act  1892  (56  &  56  Vict.  c.  59), 
8.  5,  provides : 

(1)  Where  the  Postmaster-General  has  either  before 
or  after  the  passing  of  this  Act  licensed  any  company 
or  jwrson  to  transmit  any  telegrams  within  the  meaning 
of  the  Telegraph  Acts  1863  to  1889,  he  may  by  the 
same  or  any  other  licence  authorise  snch  company  or 
person  (in  this  Act  referred  to  as  the  licensee)  during 
the  time  and  within  the  area  specified  in  the  licence  to 
exercise  the  powers  which  are  conferred  on  the  Post- 
master-General by  the  Telegraph  Acts  1863  to  1878, 
and  by  the  provisions  of  this  Act  relating  to  pro- 
visional orders  or  suoh  of  those  powers  as  are  specified 
in  the  licence,  and  thereupon  the  enactments  conferring 
those  powers  or  relating  to  the  exercise  thereof  including 
any  penal  provisions  shall  apply  accordingly.  (2)  Pro- 
vided as  follows  :  (a)  A  Uoensee  shall  not  exercise  any 
powers  nnder  the  said  enactments  except  in  an  nrban 


sanitary  district  or  snch  area  adjoining  an  nrban  aanitaiy 
district  as  is  described  in  the  lioenoe.  (b)  Notwith- 
standing anything  in  the  Telegraph  Aot  1878,  a  licensee 
shall  not  exercise  any  powers  nnder  the  said  enaotment 
without  the  consent  in  London  of  the  county  oonnoil, 
and  in  any  urban  sanitary  district  outside  lionddn  of  the 
nrban  sanitary  authority,  and  elsewhere  of  the  oonnty 
oonnoil,  and  shall  be  anbjeot  to  any  terms  and  conditions 
whioh  the  county  oonnoQ  or  nrban  sanitary  anthority 
may  attach  to  any  snoh  oonsent,  and  shall  comply  with 
any  regulations  of  such  council  or  authority  from  tame 
to  time  in  force  in  relation  to  telegraphic  lines. 

Under  and  bj  virtue  of  two  several  indentures 
dated  respectively  the  29  th  Nov.  1884,  and  the 
26th  March  1896,  and  made  between  Her  Majesty's 
Postmaster- (General  of  the  one  part  and  tbe 
telephone  company  of  the  other  part,  the  tele- 
phone company  are  authorised  to  work  and  use 
cei-tain  forms  of  telegraphs  as  therein  described 
for  the  purpose  of  trajismitting  telegrams  within 
the  meaning  of  the  Telegraph  Acts  1863  to  1889, 
in  the  manner  therein  mentioned. 

By  clause  4  of  the  indenture  of  1896  it  was 
provided : 

Subject  to  the  provisions  of  this  article,  the  oompany 
shall  on  and  as  from  this  appointed  day,  being  the  4tii 
of  April  1896,  cease  to  tr«naaot  telephonic  businesa  else- 
where than  within  exchange  areas,  it  being  the  intent 
and  meaning  of  these  presents  that  from  and  after  the 
appointed  day  the  indenture  of  1884  shall  be  read  and 
construed  as  though  the  licence  and  permission,  powers, 
and  authorities  thereby  granted  liad  been  limited  by  the 
said  indenture  to  the  said  exohange  areas,  and  had  effect 
and  operation  only  within  the  said  exohange  areas  (the 
expression  "  exohange  area  "  being  defined  by  clanse  1 
of  the  indenture  of  1896,  to  mean  one  of  the  areas 
specified  in  the  second  schedule  thereto,  and  any  other 
area  whioh  might  from  time  to  time  be  specified  by  the 
Postmaster-General  in  writing  to  be  an  exohange  area, 
and  the  municipal  borough  of  Tnnbridge  Wells  being 
speoified  in  the  said  schedule  as  part  of  an  exohange 
area  therein  referred  to  as  Tnnbridge  Wells). 

Clause  11  of  the  indenture  provided : 

The  Postmaster-General  will  from  time  to  time  at  tlie 
request  of  the  oompany  authorise  the  company  to  exer- 
cise within  any  exchange  area  epeoified  by  the  oompany 
all  such  powers  of  executing  works  (other  than  works 
under,  in,  upon,  over,  along,  or  aorosa  any  railway  or 
oanal)  as  are  conferred  npon  the  FostmsBter-Geneial  by 
the  Telegraph  Aoto  1863  to  1878,  and  by  sect.  2  (but 
not  by  any  other  section)  of  the  Telegraph  Aot  1892. 
Provided  nevertheless  as  foUows :  (1)  Any  anthority 
given  by  the  Poatmaster-General  nnder  this  article  shall 
have  effect  only  so  long  as  this  indenture  is  in  force,  and 
within  such  area  only  as  is  speoified  in  the  instmment 
giving  or  evidenoing  the  grant  of  such  authority.  (S)  ^ 
exeroising  snch  powers  and  exeoniing  such  works  the 
oompany  shall  be  snbjeot  to  the  severs^  restrictions  and 
provisions  in  the  said  Acts  or  any  of  them  contained, 
and  particularly  and  without  prejudice  to  the  generality 
of  this  provision  the  oompany  shall  be  subject  to  the 
provisions  of  the  following  sections  of  tBe  said  Acts : 
that  is  to  say,  sections  42  and  48  to  52  indnsive  of  the 
Telegraph  Act  1863,  and  sections  5  and  7  of  the  Tele- 
graph Act  1892.  (3)  The  company  shall  not  be  entitled 
nnder  the  authority  hereby  conferred,  to  exercise  any 
power  or  enjoy  any  right,  benefit  or  advantage  conferred 
npon  the  Postmaster- General  by  the  Telegraph  Acta 
1863, 1878,  1892,  otherwise  than  in  relation  to  the  exeoa- 
tion  of  works.  (4)  Sect.  4  of  the  Telegraph  Aot  1892 
shall  not  apply  to  the  company.  (5)  Nothing  in  this 
indenture  shall  be  construed  to  give  the  oompany  any 
wayleave  or  right  of  way  nnder,  in,  upon,  over,  along,  or 
across  any  railway  or  canal,  or  any  right  to  execute  any 
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work  under,  in,  upon,  orer,  along  or  aoroBB  any  railway 
or  canal,  or  to  call  npon  the  proprietors  or  lesseea  of  any 
railway  or  canal,  or  the  direotors  or  person  having  the 
ocmtrol  thereof,  to  ezeonte  any  snoh  work. 

By  articles  of  agreement  dated  the  10th  March 
1896  made  between  the  plaintiffs  and  defendants, 
hj  clause  1  it  was  provided : 

Subjeot  to  the  provisioni  of  this  agreement  the  corpo- 
ration, so  far  as  they  lawfully  can,  hereby  consent  to  the 
oompany  exeroiaing  within  the  borongh  of  Tnnbridge 
Wells  snoh  poirers  as  may  from  time  to  time  and  at  any 
time  be  delegated  by  the  Postmaster- General  to  the 
oompany  in  pnnnanoe  of  the  provisions  of  sect.  5  of  the 
Telegraph  Aot  1892. 

Glaase  2  provides : 

Sabjeot  as  aforesaid  the  corporation,  so  fhr  aa  they 
lawfully  oan  or  may,  hereby  grant  to  the  oompany  the 
tighta  and  powers  herein  oontained  in  relation  to  the 
plaaing  of  iron  socket  tabes  i}ndemeath  the  streets  or 
roads  mentioned  in  the  achednle  hereto  or  portions 
thereof,  and  to  the  extent  shown  npon  the  plan  hereonto 
annexed  and  therein  indicated  by  the  red  lines,  but  not 
farther  or  otherwise,  and  to  the  carrying  of  cables  and 
wires  through  the  said  tubes,  and  also  to  the  constmot- 
ing  and  laying  down  certain  manholes  and  junction 
boxes  of  a  pattern  to  be  approved  by  the  corporation  at 
intervals  in  the  streets  or  roads  mentioned  in  the  said 
Bohednle,  subject  to  the  several  provisions  and  stipnla- 
tiona  hereinafter  oontained ;  but  nevertheless  it  is 
expressly  agreed  and  declared  that  in  addition  to  the 
provisions  and  stipnlations  hereinafter  oontained  in 
clause  3  and  the  subsequent  clauses  of  this  agreement, 
the  consent  oontained  in  the  preceding  olanse  and  the 
grant  in  this  clause  oontained  are  given  and  made  npon 
and  subject  to  the  following  conditions :  (1)  Except  as 
regards  the  work  mentioned  in  the  said  sdiednle  hereto 
the  oompany  shall  not  exercise  any  of  the  powers  con- 
ferred on  the  Postmaster-General  by  the  Telegraph  Acts 
1863  and  1878,  in  respect  of  which  the  consent  of  the 
corporation  is  required  under  the  said  Acts,  without 
obtaining  the  further  consent  in  writing  of  the  corpora- 
tion to  be  from  time  to  time  given  to  the  specific  works 
for  the  time  being  proposed  to  be  carried  out  under  such 
powers,  it  being  intended  that  the  general  consent 
oontained  in  the  preceding  clause  hereof  is  not  to 
operate  to  relieve  the  company  from  the  obligations 
of  obtaining  the  particular  consent  of  the  corporation 
to  such  specific  work  as  required  by  and  provided  for  in 
the  said  Acts.  (2)  The  company  shall  not  have  the 
right  of  appeal  from  a  refusal  by  a  private  owner  to 
allow  work  to  be  carried  out  on  or  over  his  property 
without  the  consent  of  the  oorporation  (after  hearing 
the  parties)  being  first  obtained  in  such  case.  (3)  The 
consent  and  grant  herein  oontained  shall  not,  aa  regards 
the  present  or  any  future  works  of  the  company,  give  to 
them  any  protection  or  right  against  the  electric 
lighting  works  of  the  corporation,  either  as  now  laid 
down  and  constructed,  or  as  hereafter  they  may  be 
extended  and  constructed,  or  give  to  the  company  any 
control  or  priority  over  such  electrio  lighting  works  or 
any  other  works,  even  if  any  such  works  shall  be  oon- 
aidered  to  interfere  with  or  prejadicially  affect  the 
works  of  the  company,  nor  shall  such  consent  or  grant 
or  this  agreement  relieve  the  oompany  from  any  duty  or 
responsibility  under  or  by  virtue  of  the  Telegraph  Acts 
1863  and  1878. 

Clanse  10  provides : 

If  any  question,  dispute,  or  ditFerenoe  shall  arise  cou- 
oenung  the  premises  or  the  rights  and  liabilities  of  the 
parties  hereto  respectively,  or  any  person  claiming 
under  these  presents  hereunder,  then  such  question, 
dispute,  or  difference  shall  be  referred  to  the  award  and 
determination  of  two  arbitrators,  one  to  be  appointed  by 
ea<di  of  the  parties  between  whom  such  question,  dis- 


pute, or  difference  shall  have  arisen,  or  in  the  case  of 
their  disagreement  then  to  the  award  and  determination 
of  an  umpire  to  be  chosen  by  the  said  arbitrators  before 
entering  npon  the  reference,  and  the  award  of  the  arbi- 
tzatora  or  their  umpire,  as  the  case  may  be,  shall  be 
final,  to  determine  such  question,  dispute,  or  difference, 
and  also  to  determine  by  whom  the  cost  of  the  arbitra- 
tion and  award  shall  be  borne,  and  every  such  reference 
shall  he  deemed  to  be  a  anbmiaaion  to  an  arbitration 
within  the  Arbitration  Aot  1889. 

Bj  a  deed  poU  under  the  hand  and  seal  of  the 
Postmaster- General,  bearing  date  the  12th  Nov. 
1896,  the  Postmaster- Greneiul  anthorised  the  com- 
pany {inter  alia)  to  exercise  within  the  borongh 
of  Tnnbridge  Wells  situate  within  exchange  area 
No.  5,  all  such  powers  of  executing  works  (other 
than  works  under,  in,  upon,  over,  afoner,  or  across 
any  railway  or  canal)  as  are  conferred  upon  the 
Postmaster-Greneral  by  the  Tel^iaph  Acts  1863 
and  1878,  and  sect  2  (but  not  by  any  other  section) 
of  the  Telegraph  Act  1892,  subject  to  the  pi-o- 
visions  set  out  m  the  hereinbefore  recited  inden- 
ture of  1896,  and  to  the  provisions  of  the  Telegraph 
Acts  1863  to  1892. 

The  telephone  company  are  working  and  using 
a  system  of  teLegraphs  in  the  borough  under  and 
by  virtue  of  the  hereinbefore  recited  indentures 
of  the  29th  Nov.  1884  and  the  2Sth  March  1896, 
the  agreement  of  the  10th  Maroh  1896,  and  the 
deed  poll  of  the  12th  Nov.  1896,  and  they  are  also 
carrying  on  the  business  of  providing  telegraphs 
for  private  use  for  the  transmission  of  snoh  tele- 
grams as  can,  under  the  provisions  of  the  Tele- 
graph Act,  be  lawfully  transmitted  ^thont  a 
licence  from  the  Postmaster-G«neral. 

On  the  27th  Dec.  1899,  the  telephone  oompany, 
under  the  hand  of  Albert  Anns,  secretary  to  the 
telephone  oompany,  sent  a  request  to  the  mayor, 
aldermen,  and  burgesses  of  the  borongh  of  Tnn- 
bridge Wells,  requiring  the  corporation,  acting  as 
the  urban  sanitary  authority  for  the  borough,  and 
as  the  body  having  the  control  of  the  streets  and 
public  roads  in  question,  to  give  their  consent, 
under  sect.  9  of  the  Telegraph  Act  1863,  to  the 
placing  and  maintenance  oy  the  telephone  com- 
pany of  a  line  of  pipes  or  conduits  for  the 
purpose  of  carrying  telephone  wires  for  the 
supply  of  telephonic  communication  in  the  posi- 
tions indicated  by  red  lines  on  a  plan  annexed  to 
the  request. 

The  corporation  failed  within  twenty -one  days 
after  being  required  to  do  so  by  the  company  to 
give  their  consent  to  the  execution  by  the  oom- 
pany of  the  works  specified  or  referred  to  in  the 
hereinbefore  recited  request. 

The  streets  or  roads  referred  to  in  the  request 
and  plan  were  streets  or  public  roads  within  the 
borough  of  Tonbridge  Wells  under  the  control  of 
the  oorporation,  but  are  not  streets  or  roads 
scheduled  to  the  agreement  of  the  10th  March 
1896. 

The  company  thereupon  summoned  the  corpo- 
ration before  the  County  Court  judge,  claiming 
the  determination  by  the  County  Court  judge, 
pursuant  to  sect.  4  of  the  Telegraph  Act  1878,  of 
a  difference  within  the  meaning  of  the  Act  which 
had  arisen  between  them  and  the  corporation  and 
the  consent  of  the  court  to  the  execution  within 
the  said  borough  of  the  works  referred  to  in  the 
request  dated  27th  Dec.  1899. 

On  the  21st  March  1900,  the  parties  appeared 
before  his  Honour  Judge  Emden,  the  County 
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Court  judge,  and  the  corporation  objected  to  the 
jnrisdiotion  of  the  judg[e  to  deal  with  the  matters 
referred  to  in  the  plaint,  and  the  qnestion  was 
argued  and  the  Oounty  Court  judee  decided  that 
there  was  no  valid  objection  to  his  jurisdiction 
and  fixed  a  day  for  the  hearing. 

/.  Walton,  Q.C.,  Maemorran,  Q.G.,  and  Bozall 
for  the  corporation. 

Cripps,  Q.O.  and  F.  M.  8.  Cauel  for  the 
National  Telephone  Company. 

Grantham,  J. — We  have  no  doubt  what  our 
judgment  should  be  in  this  case.  We  are  of 
opinion  that  the  County  Court  judge  had  no 
jurisdiction  to  give  consent  to  these  general 
powers  to  oan^  oat  these  works  in  the  wav  which 
has  been  claimed  by  the  National  Telephone 
Company.  I  think  there  is  not  much  doubt  as  to 
what  really  is  the  history  of  this  legislation.  I 
cannot  say  that  I  am  familiar  with  all  that  has 
taken  place  between  the  National  Telephone 
Company  and  other  private  companies  and  the 
Crown  in  reference  to  the  disputes  that  have 
arisen,  which  have  been  a  great  many,  as  to 
whether  or  not  these  powers  should  be  delegated, 
or  the  Crown  was  justified  in  stepping  in 
between  the  National  Telephone  Company  and 
another  telephone  company  and  the  public ;  but 
apparently  a  compromise  was  arrived  at,  and  no 
doubt  Parliament  had  rather  changed  its  views  as 
years  have  gone  on  with  regard  to  what  should  be 
done,  whether  or  not  the  Crown  bhould  absorb  the 
whole  of  the  intelligence  of  the  country  with 
reference  to  the  user  of  telegraphs  or  telegrams, 
or  whether  it  should  allow  public  companies  to 
make  profit  out  of  it  for  the  oenefitof  the  public, 
as  well  as  for  their  own  benefit.  Apparently,  one 
scheme  was  approved  of  originally.  Then  for 
some  reason  a  modication  of  that  was  allowed,  and 
afterwards,  by  the  Act  of  1878,  seems  to  have 
everything  in  the  hands  of  the  Crown  and  the 
Foitmaster-Qeneral.  Then  pressure  was  brought 
to  bear  upon  them,  and  they  consented  to  delegate 
some  of  their  powers,  but  the  moment  that  they 
determined  to  delegate  their  powers  to  a  company, 
and  to  allow  these  works  to  be  carried  out  by  a  com- 
pany, it  seems  to  me  that  they  properly  changed 
the -modus  operandi.  At  first  it  was  a  Crown 
monopoly,  and  the  Crown  alone  had  the  right  to 
do  this  work ;  it  was  considered  just  that  the 
judicial  authorities  of  the  Crown  should  be  in- 
voked to  determine  any  differences  that  arose 
between  the  Crown  and  the  public  authorities  in 
whose  territory,  if  I  may  so  say,  this  work  was 
being  carried  out.  The  Postmaster-General,  we 
will  say,  wanted  to  do  this  particular  work  in 
Tunbridge  Wells.  By  the  Act  of  Parliament 
it  was  provided,  supposing  there  was  a  difference 
between  the  Postmaster-General  and  the  autho- 
rities of  Tunbridge  Wells,  some  tribunal  must 
determine  who  is  right.  It  being  a  question  of 
the  right  of  the  Crown  to  do  this,  the  Liegislature 
invoked  the  aid  of  the  judicial  authorities  of 
the  Crown — the  County  Court  judge  or  the  stipen- 
diary magistrate — to  settle  these  differences.  The 
Crown  is  not  required  to  pay  them ;  they  are 
judicial  authorities  already  paid  by  the  Govern- 
ment, and  they  are  to  determine  these  questions. 
Then  came  the  Act  of  1892  whereby  these  powers 
were  delegated.  ^I^^y  were  allowed  to  be  dele- 
gated to  a  company.  The  moment  it  was  a  private 
company,  private  individuals  that  were  carrying 


on  this  work,  then  that  right  which  the  Crown 
had  to  call  in  the  aid  of  the  public  authorities 
and  the  judicial  authorities  ceased,  and  the  L^b- 
latnre  said  :  "  Now,  you  have  no  right  to  put  the 
various  local  authorities  under  the  terms  which, 
the  Crown  was  entiUed  to  put  them,  when  it  was 
dealing  with  them  through  the  Postmaster- 
General,  and  now  that  the  Postmister-Gteneral 
has  delegated  his  powers  to  do  this  work  to  a 
company — ^to  a  private  company — like  a  railway 
company,  that  is  to  make  money  out  of  it 
for  itself,  then  we  must  give  more  power 
to  those  in  whose  territory  this  work  ia 
to  be  done — namely,  the  urban  authorities." 
We  have  to  look,  therefore,  and  see  what  those 
powers  ara  The  power  given  to  the  urban 
authorities  is  practically  a  power  of  veto.  Ton 
must  get  their  consent.  Then  what  is  it  you  have 
to  get  their  consent  to  P  First  of  all  to  the  exer- 
cise of  any  of  the  powers,  and  then,  having  given 
a  consent  to  the  exercise  of  the  powers  that  are 
delegated,  it  gives  them  a  right  to  say  in  what 
way  they  wiU  consent  to  those  powers  being 
exennsed,  as  to  which  of  those  powers  they  will 
consent  to  be  exercised,  and  therefore,  baring  a 
right  to  do  that,  it  seems  to  me  the  authorities  of 
Tunbridge  Wells  have  come  to  their  agreement 
with  reference  to  the  Act  of  1892.  It  is  as  if  they 
knew  what  was  intended  hj  the  Act  of  1892. 
They  are  appealed  to  by  this  company  for  leave 
to  the  company  to  carry  out  these  works.  They 
reply :  "  Yes,  first  of  all  we  have  to  give  you  a 
general  consent.  We  will  g^ve  you  a  general  con- 
sent for  these  works  being  carried  out,  but  that 
general  consent  is  subject  to  the  specilic  terms  of 
the  agreement  by  which  we  give  you  a  general 
consent,  namely,  that  although  we  have  given  yoa 
a  general  consent  it  is  only  to  do  the  works  which 
are  now  agreed  upon  between  us,  and  which  are 
set  out  in  the  schedule.  Before  you  do  any  other 
work  you  must  come  to  us  again,  and  then  we  will 
determine  whether  or  not  we  will  give  our  consent 
to  do  that  work,  and  we  think  that  it  is  only  fair,  as 
we  may  exercise  arbitrarily  our  power  of  refusing 
consent,  that  there  should  be  some  authority, 
somebody  appointed,  who  should  determine 
whether  or  not  we  are  right,  or  whether  we  are 
wrong,  whether  our  terms  are  just  or  unjust  to 
you,  and  therefore  by  this  same  agreement  by 
which  this  consent  is  given  we  state,  as  the  Legis- 
lature have  not  nominated  a  tribunal,  that  we  will 
refer  it  to  arbitration."  There  are  to  be  two 
arbitrators  iippointed  and  they  are  to  have  the 
power  of  appointing  an  umpire,  and  these  arbi- 
trators of  course  would  be  paid  in  the  usual  way 
in  which  all  private  matters,  which  have  to  be 
referred  to  arbitrators,  are  paid  for.  By  the  Act 
of  1878  it  seems  to  me  that  no  payment  is  to  be 
made  to  the  County  Court  judge  or  to  the  magis- 
trate; they  were  to  act  as  nominated  by  the 
Crown  in  the  service  of  the  Crown,  but  the  mo- 
ment it  becomes  a  matter  of  a  private  individual 
or  a  private  company  and  local  authorities,  then 
the  usual  clauses  have  been  incorporated  which 
are  applicable  to  all  railway  companies.  The 
Legislature  has  said  sects.  30  to  33  of  the  Regula- 
tions of  Railways  Act  are  to  apply.  What  does 
that  mean?  There  is  certain  machinery  given 
there  with  regard  to  costs  and  with  regard  to 
other  details  which  are  to  be  applied  in  theae 
matters  when  it  becomes  a  qnestion  between  the 
Crown  and  the  individuals,  because  the  County 
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Court  qud  County  Court  would  not  hava  mcichi- 
nerj.  Those  jadtres  would  scarcely  know  what 
coats  were  to  be  allowed,  and  what  was  the  system 
under  which  the  matter  was  to  be  determined. 
The  Legislature,  therefore,  introduced  sects.  30 
to  33.  I  will  read  the  exact  language :  "  And 
sections  30  to  33,  both  inclusive,  of  the  Regala- 
tions  of  Railways  Act  shall  apply  to  every  dif- 
ference so  referred  to  such  magistrate,  judge,  or 
sheriff,  as  the  case  may  be,  in  like  manner  as  if 
he  were  an  arbitrator  appointed  " — that  is,  those 
regulations  are  to  apply.  Well,  then,  this  being  a 
matter  between  a  private  company,  the  National 
Telephone  Company,  and  the  authorities,  they  not 
being  able  to  avail  themselves  of  sect.  4  of  the  Act 
of  1878  by  which  it  was  referred  to  the  County 
Court  judge,  introduced  another  agreement, 
another  tribunal,  and  other  powers,  and  in  the 
last  clause,  if  I  remember  right,  of  this 
agreement  it  set  out  in  detail  how  these  dif- 
ferences are  to  be  determined,  and  the  final  deter- 
mination is  by  arbitration.  Under  tbo3e  circum- 
stances, it  seems  to  me  that  the  parties  to  this 
agreement — the  National  Telephone  Company 
and  the  Mayor,  Aldermen,  and  Burgesses  of  the 
Borough  of  Tunbridg^  Wells — rightly  understood 
what  taeir  rights  and  liabilities  were  under  the 
Act  of  1892.  This  agpnement  was  expressly 
and  properly  drawn  to  give  such  rights  as  the 
corporation  intended  to  give  in  the  first  instance 
to  the  National  Telephone  Company,  reserving 
to  themselves  the  rights  which  by  the  Act  of 
1892  they  have  power  to  reserve,  and,  that  being 
so,  the  National  Telephone  Company  is  bound 
by  the  terms  of  this  agreement,  and  they  have 
no  right  therefore  to  say  that  the  County  Court 
judge  is  the  proper  tribunal  to  hear  the  difference 
which  has  arisen  between  the  parties.  I  must 
say  I  was  somewhat  startled  by  the  last  sugges- 
tion which  was  made  by  the  learned  counsel  that 
this  is  not  the  proper  tribunal  to  determine  this, 
because  the  Mayor  and  the  Corporation  of  Tun- 
bridge  Wells  should  have  allowed  the  County 
Court  judge  to  determine  this  question,  and  then 
they  should  have  appealed  to  the  Railway  Com- 
missioners. Of  course  it  is  begi;ing  the  whole 
question,  because  if  the  County  Court  judge  has 
no  right  to  hear  it,  why  should  the  Mayor  and 
Corporation  allow  him  to  hear  it  in  order  that 
they  may  go  to  another  tribunal  which  the  counsel 
for  the  National  Telephone  Company  very  frankly 
admits  would  be  probably  a  more  favourable  one 
for  him  P  I  think  perhaps  1  ought  to  refer  to  the 
last  remark,  as  I  do  not  think  it  is  one  which  has 
any  weight  at  all,  namely,  that  because  sect.  4,  sub- 
sect,  (d),  of  the  Act  of  1878  states  that  sections  30 
to  33  inclusive,  of  the  Railways  Act  1878  shall 
apply  to  every  difference,  and  that  it  should  be  de- 
termined by  the  County  Court  judge  as  if  he  were 
an  arbitrator,  therefore  he  becomes  an  arbitrator, 
and  this  is  not  the  proper  tribunal  to  apply 
to  in  order  to  restrain  him  from  exercUing 
rights  when  he  claims  to  act  as  an  arbitrator. 
In  my  judgment  the  reference  to  the  Regu- 
lation of  Railways  Act  and  the  incorporation 
of  tho«e  sections  does  not  make  him  aa  arbi- 
trator ;  it  simply  gives  the  County  Court 
judge,  or  gives  the  magistrate  or  the  sheriff, 
whatever  the  tribunal  may  be  that  is  chosen 
in  a  particular  instance,  the  right  of  referring 
to  this  Regulation  of  Railways  Act,  these  par- 
ticular sections,  for  the    method   in  which   the 


difference  is  to  be  determined  between  the  parties. 
For  these  reasons  I  think  that  this  prohibition 
should  go. 

Ckannell,  J. — I  am  of  the  same  opinion.  I 
think  it  is  convenient  to  deal  first  with  the 
question  of  what  I  may  call  the  merits  of  the 
application,  as  to  whether  or  not  the  County  Court 
judge  has  in  any  capacity  either  as  County  Court 
juc^e,  or  an  arbitrator,  power  to  deal  with  this 
question,  and  I  think  that  he  has  not:  not 
that  the  language  is  absolutely  clear,  hut 
upon  the  best  consideration  that  1  can  give  to 
the  matter  I  think  that  he  has  not.  Now,  in  the 
first  place  it  is  evident  that  he  has  not,  unless  a 
consent  has  been  given  by  the  Tunbridge  WeUs 
Corporation  acting  as  an  tTrban  Sanitary  Autho- 
rity, unless  a  consent  has  been  given  under  the 
Telegraph  Act  of  1892,  e.  5,  sub-s.  (b).  Unless 
such  a  consent  has  been  given  it  is  adinitted,  and 
it  is  really  quite  clear,  that  the  County  Court 
judge  can  have  no  power  in  the  matter  at  all. 
Now,  the  next  thing  that  is  clear  is  this,  that 
there  is  no  appeal  to  the  County  Court  judge 
from  a  refusal  of  the  Urban  Sanitary  Authority 
to  give  the  consent  under  the  Act  of  1892.  There 
is  no  appeal  to  him  from  that  refusal  at  all, 
and  consequently  the  only  point  that  is  in 
controversy — namely,  whether  or  not  such  a  con- 
sent has  been  given  is  a  matter  as  to  which 
the  Countv  Court  judge  has  nothing  to  do  at  all. 
But  the  fact  whether  such  a  consent  has  been 
given  is  a  matter  preliminary  to  his  having 
any  jurisdiction  or  power  at  all.  If  that  consent 
has  been  given — that  is  to  say,  if  the  effect  of 
the  document  that  has  passed  between  the  Tun- 
bridge Wells  Corporation  and  the  telephone 
company  is  this :  "  We  hereby  consent  to  you 
having  all  the  powers  that  the  Postmaster- 
General  would  have,  but  no  more  and  no  less " 
— then  it  is  a  consent  to  the  telephone  com- 
pany having  the  special  power  under  the  Act 
of  1848  of  appealing  to  a  County  Court 
judge.  It  is  only  in  the  event  of  that  being 
the  true  construction  of  the  document  of  1896 
that  the  County  Court  judge  has  anything 
to  do  with  it  at  all.  It  is  a  question  of  fact 
preliminary  to  his  jurisdiction.  Assuming  now 
that  the  jurisdiction,  if  given  to  him  at  aU,  is  a 
jurisdiction  as  a  County  Court  judge,  then  of 
course  there  is  a  question  of  fact  upon  which 
it  depends,  and,  where  there  is  a  question  of 
fact  in  doubt  upon  which  the  jurisdiction  of 
an  inferior  tribunal  depends,  anyone  who  says 
that  that  fact  does  not  exist  is  entitled  to 
come  to  this  court  for  a  prohibition  to  prohibit 
the  tribunal  from  acting.  I  call  it  a  question 
of  fact,  but  it  is  a  question  of  construction  of 
the  docnmont  of  1896,  and  the  question  really 
is  whether  the  Tunbridge  Wells  Corporation  have 
consented  to  the  telephone  company  having  this 
power  of  appeal  from  their  refusal  to  consent  to 
particular  works  which  are  asked  for,  and  it  is 
very  difficult  when  it  is  pnt  in  that  way  to  get 
anything  of  the  kind  out  of  thi^  document. 
Now,  it  begins  by  saying  that,  subject  to  the  sub- 
sequent provisions  of  tne  document,  there  shall 
be  what  is  called  in  argument,  a  general  consent, 
"  Subject  to  the  provisions  of  this  agreement  the 
corporation,  so  far  as  they  lawfully  can,  hereby 
consent  to  the  company  exercising  within  the 
borough  of  Tunbridge  Wells  such  powers  as  may 
from  timo  to  time  be  dedicated  by  the  Postmaater- 
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Greneral  in  pursuance  of  sect.  5  of  the  Telegraph 
Act."  Now,  that  ia  snbject  to  the  subsequent 
provisions ;  and  then  there  is  clause  2  relating  to 
particular  works  in  the  schedule ;  and  then  there 
18  a  general  provision  applicable  to  that  clause 
and  the  preceding  one,  and  made  so  by  express 
terms.  It  is  declared  that,  in  addition  to  the 
provisions  and  stipulations  hereinafter  contained 
in  clause  3  and  subsequent  clauses  of  this  agree- 
ment, the  consent  contained  in  the  preceding  clause, 
so  that  it  expresslj  goes  bick  to  that  preceding 
clause,  is  given  subject  to  the  following  conditions. 
Now,  sect.  5  (6)  of  the  Act  of  1892  ezpressi j  said 
not  only  that  the  delegated  powers  shall  not  be 
executed  without  consent,  but  that  it  should  be 
subject  to  any  terms  and  conditions  which  were 
given  in  reference  to  such  consent,  so  that  the 
consent  is  authorised  to  be  a  conditional  one. 
This  is  the  condition  subject  to  which  this  con- 
sent is  given,  that  except  so  far  as  regards  the 
work  mentioned  in  the  schedule,  the  company 
shall  not  exercise  any  of  the  powers  in  respect  of 
which  the  consent  of  the  corporation  is  required 
under  the  Act,  withoat  ob&ining  the  further 
consent,  in  writing,  of  the  corporation,  to  be 
from  time  to  time  given  to  the  specific  works 
for  the  time  beiag  proposed  to  be  carried  out 
nnder  such  powers,  it  being  intended  that  the 
general  consent  of  the  preceding  clause  is  not 
to  operate  to  relieve  the  company.  Now,  in 
what  way  could  it  operate  to  relieve  the  com- 
pany P  Perhaps  I  had  bettor  come  back  to 
that  when  I  mive  read  the  whole  sentence :  "  To 
relieve  the  company  from  the  obligations  of  ob- 
taining the  particular  consent  of  the  corporation." 
Now  it  is  contended,  as  I  understand,  that  the 
word  "consent"  there  only  means  consent  of  the 
corporation  or  in  th?  alternative  consent  of  a 
County  Court  judge.  I  do  not  think  it  was  in- 
tended by  the  parties  that  it  should  have  that 
meaning,  or  that  it  can  fairly  be  got  out  of 
the  words.  But  it  is  said  it  must  be  so,  because 
it  ia  the  particular  consent  of  the  corpora- 
tion to  sucu  specific  work  as  required  by  and 
provided  for  in  the  said  article.  It  is  sought 
to  read  that  as  a  qualification  of  the  consent  of 
the  corporation,  or  whatever  is  substituted  for  it 
by  the  said  Aote.  But  it  is  not  so,  it  is  the 
consent  "as  required."  Now  this  consent  is 
required  by  the  Acte,  but  there  is  a  particular 
sort  of  qualification  to  it,  that  if  it  is  refused  you 
may  go  to  another  person,  to  the  County  Court 
jud^,  to  try  and  g^t  it  there.  That  is  to  say, 
that  in  certain  cases  the  consent  may  be  the 
consent,  not  of  the  corporation,  but  of  somebody 
else.  I  think  here  the  consent  of  the  corporation 
means  the  consent  of  the  corporation,  and  not 
of  the  other  person.  But,  again,  going  back  to 
the  words  "to  relieve  the  company."  In  what 
way  could  it  relieve  the  company  from  the  obliga- 
tion of  getting  that  consent  P  The  ouly  way  it 
could  relieve  the  company,  so  far  as  I  can  see,  from 
the  obligation  of  getting  it,  is  that  if  it  operates 
as  giving  power  of  going  to  a  County  Court  judge 
upon  appeal  from  the  refusal  of  the  corporation,  it 
would  relieve  the  company  from  the  obligation  of 
getting  the  consent.  It  is  impossible  that  it  could 
be  contended  that  that  is  so.  If  there  was  any 
doubt  about  it,  it  seems  to  me  that  it  is  removed 
by  the  next  section,  which  says  :  "  The  company 
shall  not  have  the  right  of  appeal  from  a 
refusal  by  a  private  owner  to  allow  works  to  be 


carried  out  under  its  powers.  That  is  a  thing  the 
corporation  say  they  have  provided  for,  for  they 
say  that  not  only  will  they  not  give  their  consent 
to  going  to  a  County  Court  judge  on  an  appeaL 
but  they  even  make  it  a  term  that  you  shall  not 
exercise  that  right  of  appeal,  when  a  private  owner 
refuses.  That  is  a  thing  that  the  Act  of  1892  had 
of  course  not  provided  for.  It  had  left  an  appeal 
in  the  case  of  a  private  owner.  It  seems  to  ma 
that  the  intention  of  the  parties  was  that  the 
company  shall  not  do  any  work  without  getting 
the  particular  assent  of  the  corporation,  not  of 
the  County  Court  judge,  to  that  particular  work. 
That  is  the  way  I  construe  that  document,  and 
the  result  of  it  follows  that  the  County  Court 
judge  has  no  power  to  entertain  a  question  deal- 
ing with  this  difference.  The  next  difficulty  which 
I  think  occurs  is  this — it  is  a  special  matter  and 
therefore  thera  could  be  no  authority  upon  it. 
Is  this  a  matter  for  prohibition  P  Would  the 
County  Court  judge  in  acting  under  this  power 
be  acting  in  a  judicial  manner  and  in  reference  to 
his  office.  If  he  would,  and  he  is  proposing  to 
use  his  powers  by  reason  of  a  fact  not  existing, 
which  alone  could  give  him  the  powers,  he  oaa  be 
stopped  by  prohibition.  If,  on  the  other  hand, 
in  acting,  he  is  merely  acting  as  an  arbitrator, 
prohibition  would  not  lie.  There  is  no  authority 
of  course  upon  this.  There  are  words  in  this  Act 
which  indicate  that  for  certain  purposes  he  is  an 
arbitrator,  no  doubt,  but  it  seems  to  me  that  he 
is  selected  because  he  is  a  County  Court  judge 
and  that  he  acte  as  County  Court  judge  in  deu- 
ing  with  the  matter  by  a  special  jurisdiction 
conferred  upon  him  as  County  Court  judge  by 
this  particular  Act.  And  there  are  very  many 
instances  in  which  vei-y  special  and  peculiar  juris- 
diction is  conferred  upon  the  County  Court 
judges  by  special  Acte,  and  I  think  that  in  exer- 
cising those  special  jurisdictions  they  act  as 
County  Court  judges  in  a  judicial  mattar  and  are 
subject  to  be  prohibited.  I  have  endeavoured  to  see 
— this  matter  has  not  been  so  very  fully  ai-gued — 
whether  I  could  find  any  other  instances  analogous 
to  this,  and  I  think  there  are  instenoes  nnder  the 
Friendly  Societies  Acte  in  which  County  Court 
judges  have  special  jurisdiction  conferred  upon 
them.  I  find  one  case  referred  to  in  the  County 
Court  practice.  It  is  dealt  with  very  shortiy; 
but  it  is  put  there  that  the  general  power  which 
the  High  Court  possesses  to  restrain  inferior 
courts  n'om  exceeding  their  jurisdiction,  no  doubt 
enables  it  to  restrain  by  prohibition  any  excess  of 
jurisdiction  under  any  special  Act,  and  whether 
the  jurisdiction  be  concurrent  or  exclusive,  and 
there  is  quoted  a  reference  to  Hill  v.  Maefarlane 
(2  C.  B.  N.  S.  796),  which  was  the  case  nnder  the 
Friendly  Societies  Aote  under  which  a  prohibition 
was  issued.  I  have  not  ha,d  time  to  look  through 
the  whole  of  that  case,  which  is  a  long  one — as 
all  reporte  in  the  Common  Bench  New  Series  are 
— in  order  to  be  quite  certain  that  it  is  in  pointy 
but  it  appears  rather  to  be  so,  and  therefoi'O  the 
County  Court  judge,  if  he  acted  under  this  power, 
would  be  acting  as  County  Court  judge  (fflly 
nnder  a  special  Act  with  a  peculiar  jurisdiction, 
and  if  he  is  acting  in  a  judicial  manner  he 
can  be  restrained  by  prohibition,  and  it  is  not 
necessary  that  the  proceeding  should  be  that 
which  it  would  have  to  be  if  he  were  a  mere 
arbitrator — namely,  an  application  for  an  in- 
junction and  not  a  prohibitioa.    On  the  whole> 
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tiierefoi«,  I  think  that  the  prohibition  should  be 
*^°''^-  Prohibition  granted. 


Solidtors  :  8ok, 
Cripps,  Son,  and 
W.jE.  L,  Gaine. 


Turner,    and    Knight,    for 
Daiah,    Tunbridge   Wells ; 


Monday,  Nov.  26,  1900. 

(Before  EENKEDr  and  Phillimobi!,  JJ.) 

Attobnbt-Genbeal  v.  Hawkins  (a) 

Beventie  —  Estate  duty — Family  arrangement — 
Barring  entail — Mortgage  on  fee — Polieiet  on 
life  fff  tenant  for  life  brouaht  into  eettlement — 
Death  of  life  tmant—LiabUity  to  estate  duty  of 
polioies— Finance  Act  1894  (57  &  58  Vict.  c.  30), 
ss.  1,  2,  suh-s.  1  (e),  (d),  3. 

Jn  purmMnce  of  a  family  arrangement  the  tenant 
in  tail  barred  his  estate  in  order  that  the  life 
tenant  might  raise  money  by  mortgage  on  the  fee 
in  order  to  pay  his  debts. 
The  life  tenant  brought  into  the  arrangement 
certain  policies  on  his  life  lehieh  were  assigned 
to  trustees  upon  certain  trusts,  and  out  of  the 
income  of  the  estates  the  intereet  on  the  mart, 
gage  on  the  fee  and  the  premiwme  of  the  policies 
wcu  to  be  paid,  the  surplus  being  divided  in 
certain  proportions  betteeen  the  tenants  for  life 
and  in  tail,  and  used  for  a  sinking  fund  for  the 
succession  duties. 
The  tenant  for  life  having  died,  the  trustees 
received  the  proceeds  of  policies  on  his  life,  and, 
in  pursuance  of  the  trusts  created,  paid  and 
accounted  for  the  same  to  the  former  tenant  in 
taii,  the  defendant. 
Held,  ihcU  estate  duty  was  payable  upon  the  pro- 
ceeds of  these  policies  as  there  was  no  purchase 
of  them  within  sect.  3  of  the  Finance  Act  1894. 
Infobmation. 

Under  certain  deeds,  dated  respectively  the  Slst 
Dec.  1866,  the  23rd  Jan.  1867,  and  the  1st  Nov. 
1893,  Henry  Ashhurst  Hawkins,  the  father  of  the 
defendant,  was  tenant  for  life  of  certain  estates, 
and  tiie  defendant  Henry  Hawkins  was  tenant  in 
tail  in  remainder. 

At  the  date  of  the  family  arrangement  herein- 
after referred  to  the  hfe  estate  of  Henry 
Ashhurst  Hawkins  was  subject  to  various  incum- 
brances, and  large  sums  of  money  were  then 
owing  by  him.  He  was  also  entitled  to  certain 
poUoiee. 

On  the  13th  July  1897  a  deed  was  executed  by 
Henry  Ashhurst  Hawkins,  Henry  Hawkins,  the 
defenduit^  aud  trustees,  to  carry  out  a  family 
arrangement. 

Under  that  arrangement  it  was  agreed  that  the 
estate  tail  of  the  defendant  should  be  barred  ; 
that  the  incumbrances  upon  the  deceased's  Hfe 
interest  should  be  paid  off  by  raising  a  sum  of 
70,0002.  by  mortgage  in  fee  of  the  freehold 
estates  and  as  to  the  oalance  by  the  sale  of  a  suffi- 
dent  part  of  the  investments  standing  in  the 
names  of  the  trustees  of  the  deed  of  the  Slst 
Dec.  1866 ;  that  the  polioies  should  be  assigned  to 
trustees  ;  that  the  deceased  should  during  his 
life  oat  of  the  income  of  the  estates  keep  down 
the  interest  on  the  MMtgage  in  fee  and  pay  the 
premiums  on  the  policies  ;  that  a  receiver  of  the 
income  of  the  estates  should  be  appointed  during 

(s)  Beport«d  by  W.  VB  B.  Hbbbxst,  Kw}.,  Burlitar^iVLaw. 


the  life  of  the  father ;  and  that  the  father's  life 
interest  should  be  assigned  to  trustees  upon  the 
trusts  declared  in  the  deed  of  the  13th  July  1897, 

On  the  24th  June  1897  a  disentailing  deed  was 
executed,  and  by  an  indenture  of  mortgage,  dated 
the  12th  July  1897,  70,000Z.  was  raised  on  the 
estates.  Further  sums  were  raised  out  of  the 
investments  settled  sufficient  to  pay  off  the  incum- 
brances on  the  life  estate  and  the  debts  of  Henry 
Aahhoret  Hawkins.  By  another  indenture  of  the 
12th  July  1897  the  poUcies  were  assigned  abso- 
lutely to  the  trustees  of  the  deed  of  family 
arrangement,  which  was  dated  the  following  day. 

By  the  deed  of  the  13th  July  the  trustees  were 
to  receive  all  moneys  that  became  payable  during 
the  life  of  the  father  under  the  policies,  and  use 
the  same  to  reduce  the  sum  of  70,0002.  They 
were  to  hold  all  policy  moneys  and  accumulations 
on  trust  for  Henry  Hawkins.  Henry  Ashhurst 
Hawkins  assigned  his  life  interest  to  the  trustees, 
and  out  of  it  intereet  on  the  70,0002.,  premiums 
on  the  policies  and  other  expenses  were  to  be  paid, 
and  the  surplus  was  to  be  paid  as  to  two- thirds 
to  the  father,  and  the  remaining  one-third  to 
Henry  Hawkins.  If  snoh  surplus  exceeded  30002. 
the  balance  was  to  form  a  sinking  fund  for  the 
payment  of  succession  duties. 

The  policies  amounted  (exclusive  of  bonuses)  to 
69,5002. 

It  was  admitted  that  at  the  time  of  the  arrange* 
ment  father  and  son  were  at  arm's  length,  and 
that  the  father  was  in  bad  health. 

All  the  policies  were  effected  by  Henry  Ash- 
hurst Hawkins  and  all  premiums  which  were  paid 
thereon  were  paid  by  him  daring  his  life.  The' 
policies  belonged  at  the  date  of  the  indenture  of 
the  12th  July  1897  to  Henry  Ashhurst  Hawkins 
absolutely  subject  only  to  the  agreement  carried 
into  effect  by  that  deed  of  family  arrangement. 

Henry  Ashhurst  Hawkins  died  on  the  10th  May 
1898.  JNo  moneys  became  payable  under  any  of 
the  policies  during  his  life. 

After  his  death  the  trustees  of  the  indenture 
of  the  13th  July  received  all  the  moneys 
(including  bonuses)  payable  under  the  policies, 
and  paid  or  acuounted  for  the  same  to  Henry 
Hawkins.  Under  these  ciroumstanoes  estate  duly 
waa  claimed  by  the  Grown  under  sect.  2  (1)  (i)  or 
sects.  1  and  2  of  the  Finance  Act  1894  in  respect 
of  the  moneys  received  under  the  policies  of 
assurance  as  property  passing  on  the  death  of 
Henry  Ashhurst  Hawkins  within  the  meaning  of 
those  sections. 

The  Attomey-General  (Sir  B.  Finlay,  Q.G.),  the 
Solicitor.  General  (Sir  E.  Garoon,  Q.C.),  and 
Vaughan  Hawkins  for  the  Grown. — The  result  of 
this  arrangement  was  that  on  the  death  of  the 
deceased  the  Grown  could  not  claim  estate  duty 
on  the  fuU  value  of  the  property,  because  the 
property  mortgaged  was  taken  out  of  tiie  settle- 
ment, and  there  was  only  a  resettlement  of  the 
equity  of  redemption.  That  was  decided  in  Earl 
Cowley  V.  Commissioners  of  Inlamd  Revenue  (80 
L.  T.  Sep.  361;  (1899)  A.  0.  198).  The  question 
now  arises  whether  the  defendant  Henry  Hawkins 
is  liable  to  pay  estate  duty  upon  these  polioies  on 
the  life  of  Us  father.  This  was  a  family  arrange- 
ment by  which  the  property  was  distributed,  and, 
with  re^;ard  to  these  policies,  they  were  merely 
settled  m  place  of  what  was  taken  out  of  the 
family  property  by  the  mor<^;age.    The  life  estate 
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bang  encnmbered,  relief  oonld  only  be  obtained 
hj  rainng  money.  The  effect  of  the  whole  trans- 
action 18  that  oat  of  the  family  estates  that  came 
to  Henry  Hawkins  on  the  death  of  his  father 
70,0002.  had  been  taken.  That  having  been  taken 
out,  the  amotmt  of  the  policies  was  pat  in.  The 
eon  ooald  not  come  into  the  estates  until  the 
father  died,  and  he  would  not  get  the  policies 
until  the  same  event  happened.  In  respect  of  the 
mortgage,  therefore,  the  son  loses  nothing  at  all,  for 
the  remainder  that  the  son  barred  conld  not  come 
into  possession  until  the  decease  of  the  father. 
This  is  a  mere  substitution  of  one  estate  for 
another.  [Phillimokk,  J. — Every  resettlement 
is  the  result  of  a  family  arrangement.]  Yes ;  in 
nearly  all  cases  where  a  resetUement  is  made,  a 
change  is  made.  They  are  absolutely  distinct 
from  sales.  In  Earl  Cotehy  t.  Commtsstoners  of 
Inland  Sevetme  (mp.)  it  was  onl^  decided  that 
duty  cannot  be  claimed  on  what  is  taken  oat  of 
the  estate.  Lord  Davey,  at  p.  221,  says:  "There 
is  only  one  other  point  that  I  wish  to  mention. 
The  policies  that  formed  part  of  the  security  of 
the  incumbrancers  on  the  life  estates  were  assigned 
to  trustees  upon  trust  to  apply  the  proceeds 
uprn  the  death  of  the  second  earl  in  reduction 
of  the  Prudential  Companv's  mortgage,  and  not, 
as  Smith,  L.J.  seems  to  nave  thought,  to  the 
Frndential  Company  themselves.  No  claim  to 
estate  duty  on  the  proceeds  of  the  policies,  or  to 
deduct  the  proceeds  of  these  policies  from  the 
mortp^ge  debt,  is  made  by  the  Attomey-Geneial 
in  this  appeal,  and  no  argument  was  addressed  to 
your  Lordships  on  this  point.  Consequently,  no 
.  opinion  is  expressed  or  implied  upon  it  in  the 
decision  of  this  cose."  [Kxnnest,  J.  referred  to 
Attomeu-General  v.  Brown  (79  L.  T.  Bep.  572).] 
Estate  duty  must  be  paid  on  these  policies,  unless 
there  is  something  in  the  fact  tnat  they  are 
policies,  that  exempts  them  from  the  operation 
of  the  Finance  Act.  In  Attorney -General  v. 
Broum  (sup.)  the  father  of  the  appellant,  who  had 
carried  on  business  for  some  time,  entered  into 
partnership  with  his  son  for  a  term  of  ^eara. 
The  son  brought  no  capital  into  the  business, 
but  it  was  agreed  that  one-third  of  the  capital 
was  to  he  deemed  the  son's,  and  the  profits 
divided  on  that  basis.  If  the  partnership  existed 
for  the  term,  or  was  terminated  otherwise  than 
b^  death,  the  share- was  to  be  a  half ;  if  the  father 
died  during  the  term  the  son  was  to  have  the 
business  on  paying  10,0002. ;  and  if  the  son  died 
the  father  was  to  take  it,  paying  15,0002.  This 
was  held  by  the  House  of  Lords  to  be  a  family 
arrangement,  and  not  a  sale  to  the  son  as  a  com- 
mercial ti-ansaction,  and  so  succession  duty  was 
payable  by  the  son  on  the  death  of  the  father. 
In  the  present  case  there  is  no  commercial  trans- 
action, but  it  is  a  mere  family  arrangement.  The 
terms  of  the  Finance  Act  make  duty  payable  on 
these  policies.  By  the  Finance  Act  1894  (57  & 
58  Vict.  o.  30),  8.  2  (1)  (c)  property  pasBing  on 
the  death  of  the  deceased  in  respect  of  which 
estate  duty  is  payable  under  sect.  1  is  to  be  deemed 
to  include  "property  which  would  be  required  on 
the  death  of  the  deceased  to  be  included  in  an 
aoooont  under  Beet.  38  of  the  Customs  and  Inland 
Bevenue  Act  1881,  as  amended  by  sect.  11  of  the 
Oastoms  and  Inland  Revenue  Act  1889,  as  if 
those  sections  were  herein  enacted  and  extended 
to  real  property  as  well  as  personal  property 
and  the  words  '  voluntary '  and  '  voluntarily   and 


a  reference  to  a  '  volunteer  '  were  omitted  tiieie- 
from."  This  enactment  provides  that  such  pro- 
perty shall  include  and  extend  to  "  money  reoeived 
under  a  policy  of  assorance  effected  by  any 
person  dying  "  after  the  oommenoement  of  the 
Act  "onnis  life,  wherethepolicy  is  wholly  kept 
up  b^  him  for  the  benefit  of  a  donee,  whether 
nominee  or  assignee."  Estate  duty  is  also  pay- 
able by  virtue  of  sect  2  (1)  {d)  which  provides 
that  property  passing  on  the  death  of  the  deceased 
should  include   "any  annuity  or  other  interest 

gurohased  or  provided  by  the  deceased,  either  by 
imself  alone  or  in  concert  or  by  arrangement 
with  any  other  person,  to  the  extent  of  the  bene- 
ficial interest  accruing  or  arising  by  survivorship 
or  otherwise  on  the  death  of  the  deceased."  Sect.  3 
ezoepta  trsnsaotions  for  money  oonsiderationa. 
The  effect  of  these  provisions  is  that  if  a  man 
creates  a  policy  on  his  life,  where  there  is  no 
settlement,  it  forms  part  of  his  estate  and  duly  is 
payable  on  it.  If  the  person  effecting  the  policy 
has  disposed  of  it,  the  person  who  holds  it  must 
paT  dutT  on  it  nnless  ne  has  bought  it.  If  the 
poUcy  IB  settled,  duty  is  payable.  AHomef/- 
General  v.  Dobree  (81  L.  T.  Bep.  607;  (1900)1 
Q.  B.  442)  really  decides  this  case  in  &Toar  of  tiie 
Crown.  There  a  policy  had  been  effected  by  the 
deceased  on  his  own  life,  and  settled  on  his  wife 
bv  an  indentnre  of  settlement  made  in  pursuance 
of  an  agreement  on  his  mairiagek  Estate  duty 
was  held  payable  under  sect.  2,  sub-sect.  1  (d),  of 
the  Finance  Act  1894. 

Ha2c2an«,  Q.C.  and  /.  F.  H.  Bethell  for  the 
defendant. — The  question  is  whether  money  or 
money's  worth  was  paid  as  the  consideration  for 
the  assignment  of  uiese  policies  so  as  to  make 
them  exempt  from  estate  duty  under  sect.  3  (1) 
of  the  Finance  Act.  That  section  exempts  from 
estate  duty  property  passing  on  the  death  of  the 
deceased  by  reason  of  a  bond  fide  purchase  from 
the  person  under  whose  disposition  the  property 
passes,  where  such  purchase  has  been  made  for 
lull  consideration  in  money  or  money's  worth 
paid  to  the  vendor.  Fryer  v.  Morland  (35  L.  T. 
Bep.  458;  3  Ch.  Div.  675)  decided  that  a  con- 
veyance or  assignment  by  way  of  bond  fide  sale 
does  not  create  a  succession  within  the  Succession 
Duty  Act  1853.  There  the  purchaser  at  the 
reversion  contracted  to  sell  it  to  the  tenant  for 
life  for  a  sum  down  and  a  further  sum  on  the 
death  of  the  tenant  for  life,  secured  by  a  char^ 
on  the  reversion,  and  it  was  held  that  no  duty  m 
respect  of  the  charge  was  payable  under  the  Act 
on  the  death  of  the  life  tenant.  In  Lord  Advocate 
V.  Earl  of  Fife  (11  Bettie,  222)  an  heir  of  entail  in 
possession,  who  had  incuried  debts,  granted 
security  for  them  over  his  life  interest,  and  by 
policies  on  his  life.  He  subsequently  disentuled 
the  estates  with  the  son's  consent,  conveyed  theia 
with  the  policies  to  trustees,  directing  them  to 
borrow  and  pay  off  debt  due  from  the  faJJier  and 
son,  and  the  residue,  after  meeting  debts  and 
premiums,  was  to  go  to  the  father.  The  tmsteeB 
after  the  father's  death  were  to  realise  the  policies, 
meet  the  liabilities,  and  hand  the  balance  to  the 
son,  who  was  to  have  a  conveyance  to  the  landed 
estates.  By  a  subsequent  arrangement  the  estates 
and  policies  were  assigned  to  the  son  on  his 
undertaking  to  pay  the  burdens  on  the  estate,  the 
debts  of  his  father,  premiums,  and  other  out- 
goings. These  payments  exceeded  the  revenue  of 
the  estates  by  15,0002.    On  the  father's  death  the 
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Crown  claimed  sacoession  duty  on  the  policies 
as  not  acquired  "for  valuable  coasideration  in 
money  or  money's  worth,"  bat  the  court  held  that 
duty  was  not  payable,  as  the  right  to  the  policies 
had  been  acquired  as  part  of  an  onerous  trans- 
action. Applying  this  last  case  to  the  present 
you  have  the  son  with  an  interest  in  the  policies. 
It  makes  no  difference  that  the  transaction  takes 
the  form  of  a  family  settlement.  Where  yon  have 
the  son  agreeing  to  the  fee  being  charged  with 
this  large  amount  in  consideration  of  receiving 
the  policies  it  cannot  be  said  that  they  were 
granted  otherwise  than  for  full  consideration  in 
money's  worth.  Attomey-Cfeneral  v.  Dobree  (81 
L.  T.  Bep.  607;  (1900)  1  Q.  B.  442)  was  a 
case  of  marriage  and  not  money  or  money's 
worth.  That  fact  alone  distinguished  it  from 
the  present  one.  Attorney- Oeneral  v.  Brown 
(79  L.  T.  Bep.  572)  was  like  this  case  in  so 
tax  as  the  partnership  deed  was  held  really 
to  be  a  family  an-angement.  But  here  what 
is  called  a  family  arrangement  is  really  dis- 
posing of  property  for  money  or  money's  worth. 
This  case  is  governed  by  Lord  Advocate  v.  Earl  of 
Fife  [sup.).  It  is  admitted  that  at  the  time  of 
this  arrangement  father  and  son  were  at  arm's 
length,  and  were  being  separately  advised.  Those 
&ots  go  to  show  that  this  was  a  mere  business 
arrangement,  in  substance  a  purchase  for  money 
or  mpney's  worth.  It  ought  not  to  be  called  a 
sobstitution  of  one  kind  of  property  for  another. 
There  was  no  personal  liability  before  this  arrange- 
ment on  behalf  of  the  son  for  the  father's  debts, 
but  after  it  the  son  did  take  a  personal  liability 
upon  himself.  It  was  merely  a  bargain  when 
one  looks  at  the  whole  transaustion.  The  son  did 
give  money  or  money's  worth  for  the  policies,  for 
he  obtained  them  in  consideration  for  what 
he  consented  to  do  with  regard  to  the  other 
property. 

!&ENNEDT,  J. — In  this  case  it  is  needless  to 
recapitulate  all  the  detailed  facts  which  are  set 
out  in  the  information.  There  is  no  doubt  at  all 
that  those  facts  are  set  out  very  correoUy ;  and 
we  accept  alu>  (it  being  admitted  by  the  Attorney- 
General  on  behalf  of  Her  Majesty)  that  the 
parties  here  concerned  (the  present  defendant  and 
the  deceased,  his  father)  at  the  time  when  they 
entered  into  the  transaction  in  question  were  at 
arm's  lenath,  and  the  father  at  the  time  in  bad 
health.  Shortly,  the  position  was  this :  There  had 
been  a  condition  of  the  property  and  of  the  rela- 
tions between  father  and  son  which  placed  the 
son  in  the  position  of  being  entitied  to  deal  with 
it.  The  father  was  in  difficulties  and  (I  will  say) 
insolvent.  The  son  was  also  no  doubt  desirous  of 
getting  some  income  for  himself  and  in  acting  for 
his  own  interest.  Between  the  two  an  agreement 
is  come  to,  which,  in  short,  with  regard  to  the 
particular  matter  in  contest  here,  involves  in  my 
mind  practically  (though  I  may  not  be  using  the 
most  artistic  words)  the  inclusion  in  a  settiement 
of  the  moneys  arising  from  policies  of  insurance 
upon  the  life  of  the  &ther — I  will  not  sa^  in  sub- 
stitntion  for,  but  coinoidently  with,  the  disappear- 
ance from  the  settiement  by  reason  of  what  was 
done  in  cutting  off  the  entail  and  in  entering  into 
this  family  arrangement  —  the  inclusion  of  an 
interest  passing  on  the  death  of  the  father  in 
these  estates.  There  was  to  be  a  substitution  in 
fact  for  the  interest  (whatever  it  is)  that  would 
have  passed  to  the  son — ^practically  a  substitutioQ 


of  an  interest  in  these  policies  of  insurance.  Now 
it  seems  to  me  that  it  is  impossible  imder  those 
circumstances  to  say  that  these  policies  do  not 
come  under  sect.  2,  sub-sect.  1  (d),  of  the  Finance 
Act  1894  and  that  there  ought  not  to  be  estate 
duty  paid  npon  these  moneys.  It  appears  that  the 
contention  against  it  is  this:  That  whatever 
might  have  been  the  effect  of  sub-sect,  (d)  upon 
the  passing  of  these  policies,  had  there  been,  no 
sect.  3,  we  ought  to  say  that  there  is  no  liability 
to  estate  duty  because  of  the  terms  of  sect.  3  of 
the  Act;  that  we  ought  to  say  that  there  has 
been  a  bond  fide  purchase  from  the  deceased  by 
the  present  defendant  for  a  consideration  in 
money  or  money's  worth ;  that  there  has  been, 
not  a  succession,  but  merely  a  performance  of 
part  of  that  which  was  to  be  got  by  the  purchase 
being  payable  only  upon  death.  It  seems  to.  me 
that  that  is  not  the  true  relation  of  the  facts.  It 
seems  to  me  that  there  really  was,  whether  you 
call  it  a  settlement  or  a  family  arrangement  or 
any  other  name,  that  which  for  the  purpose  of  this 
Act  and  in  the  terms  of  this  Act  was  an  "  interest 
purchased  or  provided  by  the  deceased,"  and  which 
is  taxable  "  to  the  extent  of  the  beneficial  interest 
accruing  or  arising  by  survivorshijp  or  otherwise 
on  the  death  of  the  deceased."  There  was  this 
arrangement  which  was  not  an  assignment  of 
these  policies  to  the  son.  It  was  an  arrange- 
ment by  which  an  interest  passed  to  the  son  in 
those  policies  under  the  terms  of  the  settiement 
upon  the  death  of  his  father — that  is  to  say,  a 
succession — a  valuable  interest  which  accrued  to 
him  by  surviving  his  father.  In  that  way,  and 
on  that  ground  alone,  it  seems  to  me  that  this 
case  may  be  distinguished  from  that  which  has 
been  cited  by  Mr.  Haldane  of  Lord  Advocate  v. 
Earl  of  Fife  (11  Bettie,  222).  There  it  was  found 
that  there  was  an  actual  assignment  to  the  son  of 
the  policies  which  were  the  subject  in  question. 
There  was  an  actual  assignment  to  the  son  of  the 
polioiea.  The  son  took  them  over  as  part  of  the 
distinct  bargain,  by  which  the  father  was  relieved 
of  considerable  diffibnlty.  The  son,  in  other 
words,  became  assignee.  Although  he  could  not 
at  the  time  actually  realise,  he  would  have  had 
the  right  (as  my  brother  Fhillimore  has  pointed 
out)  to  deal  with  these  policies  by  way  of  surrender 
as  he  pleased.  That  is  not  the  case  here.  It  is 
really  an  arrangement  made  by  which  the  son  in 
effect,  because  he  becomes  survivor,  gets  an 
interest  in  the  proceeds  of  these  policies  upon 
the  death  of  his  father.  The  case  of  Attorney- 
Oenerai  v.  Brown,  which  is  not  yet  reported,  as  I 
understand,  in  the  Law  Beports,  but  is  reported 
in  the  Law  Times  Beporto  in  79  L.  T.  Bep.  572, 
seems  to  me  to  throw  (so  far  as  a  case  determined, 
no  doubt  upon  the  special  facts,  can  do)  some 
light,  at  any  rate,  npon  the  kind  of  principle  by 
which  these  cases  ought  to  be  decided.  For 
example,  is  it  in  substance  here  a  purchase,  or  is 
it  in  substance  an  arrangement — a  settlement  by 
which  a  benefit  passed  on  the  death  of  the  father? 
We  cannot  apply  the  exact  case — the  circum* 
stances  are  different ;  but,  taking  loyally  the  view 
of  the  House  of  Lords,  it  seems  to  me  that  it  is 
(as  the  Attorney  and  Solicitor-General  have  said) 
a  stronger  case  here,  where  there  is  no  attempt  at 
a  purchase  really,  but  merely  a  benefit,  by  way, 
no  doubt,  of  compensation  for  a  benefit  on  the 
other  side,  but  not  the  terms  of  a  sale  and 
bargain.    The  case  of  Attorney-General  v.  Dobree 
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(81  L.  T.  Rep.  607;  (1900)  1  Q.  B.  442)  has  been 
cited.  That  is  a  case  in  this  court,  and  I  agree  ivith 
Mr.  Haldane  that  it  is  not  a  hindinfr  authority ; 
and  for  the  reason  that  he  has  given.  You  have  got 
there  unquestionably  an  element  which  does  not 
exist  here.  Ton  have  there  the  fact  that  the  only 
original  consideration  was  the  consideration  of 
marriage.  I  think  that  is  a  sufficient  distinction. 
I  do  not  think  you  can  treat  that  case  as  an 
authority  turning  upon  the  operation  of  sect.  3  in 
the  one  way  or  another.  At  the  same  time  I 
would  observe  that  my  brother  Channell  points 
out,  in  a  very  full  judgment,  that  there  are  two 
other  separate  questions.  The  first  point  decided 
is  whether  or  not  the  case  of  a  policy  of  insaranoe 
falls  -within  sect.  2,  sab-sect.  1  (e)  and  (d).  To 
that  extent  his  view  is  our  view ;  bat  in  so  far  as 
the  decision  really  rests  (and  I  do  not  think  it 
can  be  separated  and  cut  in  two  as  a  decision) 
the  principle  of  sect.  3  does  not  apply.  I  think  it 
is  not  a  decision  in  any  way  binding  or  covering 
this  case,  because  here,  if  there  is  any  considera- 
tion, it  is  not  a  question  of  marriage,  but  a  ques- 
tion of  the  benents  which  the  son  was  giving  to 
the  father  by  concurring  in  the  acts  which  cut  off 
the  entail,  and  made  these  other  arrangements 
possible.  And  so  it  is  in  a  sense  to  be  treated  as 
a  bargain  and  consideraticm,  although  not,  to  my 
mind,  a  transaction  of  purcha,Be  at  all.  There  is 
a  bargain ;  there  is  an  arrangement.  The  arrange- 
ment is,  as  I  have  said  already,  in  one  form  a 
settlement,  or  in  another  a  family  arrangement, 
for  the  benefit,  it  may  be,  of  both  parties,  but  not 
constituting  a  purchase  in  my  judgment  within 
seot.  3.  I  tnink  our  judgment,  therefore,  mast  be 
for  the  Crown. 

PhiIiLIMOKB,  J. — I  am  of  the  same  o'pinion. 
Shortly  before  the  13th  July  1897  considerable 
landed  est'ites  appear  to  have  been  vested  in  one 
Henry  Ashhnrst  Hawkins  for  life,  remainder  to 
his  successor  in  tail  male,  and  considerable  per- 
sonal property  seems  to  have  been  held  upon 
corresponding  trusts.  Henry  Ashhnrst  Hawkins 
the  father  was  in  considerable  difBculty.  He  had 
borrowed  something  like  70,OOOZ.  upon  mortgage 
of  his  life  interest,  and  he  had  effected  policies  to 
very  nearly  the  same  extent  on  his  life.  Besides 
that  he  had  a  considerable  debt  unsecured,  and 
which  I  suppose  he  could  not  in  any  way  give  any 
security  for  at  all.  The  son  was  also  in  difficulty. 
He  was  dependent  upon  his  father's  bounty  and 
could  get  nothing  from  his  father,  and  he  had 
bon-owed  under  an  order  of  Eekewich,  J.  and  got 
his  reversion  charged  to  meet  the  expenses  of  bis 
education.  In  those  circumstances  a  transaction 
was  effected  by  two  deeds.  First  of  all  the  estate 
was  disentailed  in  the  ordinary  way,  and  subject 
to  a  joint  power  of  appointment  was  settled  upon 
Henry  Ashhm-st  Hawkins  for  life,  remainder  to 
Henry  Hawkins  in  fee.  Secondly,  Henry  Hawkins 
the  son  joined  in  a  mortgage  and  enabled  his 
father  to  transfer  the  mortgages  from  his  life 
estate  and  conveyed  them  into  a  mortgage  on  the 
land ;  in  other  words  he  joined  with  his  lather  in 
mortgaging  the  fee  simple  of  the  property  for 
70,0002.  He  also  enable  his  father  to  get  the 
trustees  (concurred  in  asking  the  trnstoes)  to 
assign  16,0001.  of  the  settled  personalty  generally 
for  the  benefit  of  Henry  Ashhurst  Hawkins  the 
father.  In  return  be  got  a  sum  of  possibly  20002. 
himself ;  he  got  provision  made  for  the  payment 
of  his  debt  that  otherwise  would  have  been  a 


reversionary  charge ;  he  got  an  income  for  him- 
self during  his  faUier's  Um  of  a  thousand  a  year. 
The  settlement  of  these  matters  may  be  taken  in 
substance  to  balance  that  16,000Z.,  but  to  balance 
the  incumbrance  created  on  the  fee  of  70,0002.  the 
father  brought  into  settlement  the  policies  on  his 
life,  which  were  worth  very  nearly  the  same 
amount.  In  other  words,  the  70,0002.  was  taken 
out  of  the  settlement  in  the  form  of  a  mortgage 
on  the  land,  69,5002.  was  brought  into  the  settle- 
ment in  the  form  of  policies,  and,  as  far  as  the 
son  was  concerned,  the  benefit  with  the  burden 
would  accrue  to  him.  It  is  quite  true  that  the 
land  was  charged  at  once,  and  that  the  policies 
would  not  come  in  until  his  father's  death  or  the 
expiration  of  the  period  (some  of  them  were 
terminable  policies)  when  the  time  would  expire. 
On  the  other  hand  Henry  Hawkins  had  no  interest 
in  the  property  except  his  allowance  until  his 
father's  death,  and  on  nis  father's  death  he  would 
succeed  to  the  property  less  by  70,0002.  and  more 
by  69,5002.  Now  the  House  of  Lords  have,  if  I 
may  say  so  respectfully,  given  effect  to  common 
sense  by  the  decision  of  Earl  Cowley  v.  Commit- 
lionera  of  Inland  Revenue  (80  L.  T.  Bep.  361; 
(1899)  A.  0. 198).  The  son  does  not  pay  duty  on  the 
whole  estete  of  the  property,  but  only  on  his  bene- 
ficial interest  in  the  estate  of  the  landed  property. 
On  the  other  band,  why  is  he  not  to  pay  du^ 
upon  the  other  property  which  is  brought  in  in 
substitution  P  It  seems  to  me  that  the  mere 
stetement  of  the  facts  is  enongh  to  show  that  the 
judgment  in  this  case  must  be  for  the  Grown.  I 
can  conceive  that  an  arrangement  might  have 
been  made  in  which  this  case  would  have  become 
like  that  of  Lord  Advocate  v.  .Bar2  of  Fife  (11 
Bettie,  222),  a  case  with  which  I  respectfnlly 
entirely  agree.  If  tixe  arrangement  had  been  that 
the  son  was  to  have  these  policies  oat  and  out,  if 
he  could  have  surrendered  them  if  he  liked,  if  he 
could  have  taken  the  bonuses,  if  in  fact  the 
policies  had  not  been  brought  into  settlement  bat 
assigned  to  the  son,  then  the  case  would  have  been 
like  the  case  of  Lord  Advocate  v.  Earl  of  Fife 
(.tup.).  But  they  are  not  the  son's  policies.  They 
are  brought  into  settlement,  and  express  direc- 
tions are  given  in  case  bonuses  are  received  or  in 
case  the  terminable  policies  become  realised.  The 
money  is  then  to  be  applied  in  relief  of  the  settled 
estetes,  and  not  to  go  to  the  son.  I  think  it  is 
conceivable  under  the  clause  which  Mr.  Haldane 
read  to  us  that  if  the  father  had  lived  long 
enough  there  might  have  been  some  balance  on 
the  policies  which  might  have  come  to  the  son. 
If  the  father  had  lived  over  the  ten  years,  and  the 
terminable  policies  had  been  paid  in  full,  it  might 
have  been  tnat  the  surrender  value  of  the  other 
policies  with  their  bonuses  would  have  oome  to 
more  altogether  than  70,0002.  In  that  case  the 
son  could  have  been  in  the  position  of  being  able 
to  insist  upon  the  surrender  of  all  the  other 
policies.  If  the  policies  would  have  realised 
72,0002.,  that  amount  would  more  than  have  paid 
off  the  mortgage  of  70,0002.,  and  he  might  have 
insisted  then  upon  having  the  balance  given  to 
him ;  and  I  think  in  thiit  case,  even  possibly  if  he 
had  not  insisted  during  his  father's  life,  he  would 
not  have  had  to  pay  estate  duty  upon  that.  Bat 
those  evente  did  not  happen,  and  in  the  result  the 
son  found  the  estate  diminished  on  the  one  side 
and  added  to  on  the  other,  and  he  is  asked  to  pay 
on    the    value.    The    decision  of  the  Court  of 
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Be  Colonel  O.  A.  Ysbnon  (deceased). 


[Q.B.  DiT. 


Seacion  npon  the  facts  (which  I  in  no  sense  desire 
to  qnarrel  with,  for  it  seems  to  me,  if  I  may  say 
80,  a  perfectly  right  one  upon  the  facts  as  well  as 
the  law  so  far  as  I  can  see)  brin^  Lord 
Advocate  v.  Earl  of  Fife  (sup.)  into  line  with  Fryer 
T.  norland  (35  L.  T.  Rep.  468;  3  Ch.  Div.  675). 
You  are  not  to  reap  all  the  benefit  until  some 
fature  date,  the  dato  of  the  extingaishins  of  the 
life.  Here  there  was  no  purchase  at  au.  It  is 
not  necessa^  to  consider  who  really  got  the 
greater  benefit.  I  should  think  both  parties  got 
great  benefits  in  this  case  from  the  arrangement, 
bat  at  any  rate  the  son  did  not  purchase.  He 
simply  acquired  the  right  to  have  something 
bronght  into  the  settlement  and  allowed  some- 
thing else  to  be  taken  out.  I  say  nothing  about 
Attorney.Oeneral  t.  Dohree  (81  L.  T.  Eep.  607 ; 
(1900)  1  Q.  B.  442).  It  would  not  be  proper  that 
I  should,  unless  to  assent  to  it,  but  it  seems  to  me 
to  have  nothing  to  do  with  this  case,  no  bearing 
npon  it,  therefore  I  pronounce  no  opinion  upon  it. 
Judgment  for  the  Croiim. 
Solicitors :  The  Solicitor  of  Inland  Revenue ; 
Langlois  and  Co. 


Nov.  26  and  27, 1900. 
(Before  Ernnxdt  and  Fhilumobb,  JJ.) 
Be  CoLONBL  G.  A.  Ybbnon  (deceased),  (a) 
Sevenue — Estate  duty — Incumbrances  by  remain- 
derman — Mortgage — Deductions — Finance    Act 
1894  (57  <fc  58  Vict.  c.  30),  ».  21  (3). 
The  owner  of  the  whole  interest  in  expectancy  of 
estates,  who  grants  annuities   and    mortgages 
over  such  interest  during  the  life  of  the  tenant 
'or  life,  is  not  entitled  to  deductions  from  the 
principal  value  of  the  property  passing  on  the 
death  of  the   tenant  for  life,  in    respect  of  the 
game  under  sect.  21  (3)   of  the  Finance  Act  1894 
on  the  death  of  the  tenarUfor  life. 
Pbtition. 

Leveson  Yemon,  formerly  of  Stoke  Park,  in 
the  county  of  Northampton,  duly  made  and 
executed  his  will  on  the  9th  Deo.  1826,  and  it 
was  proved  in  the  Prerogative  Court  of  Canter- 
bury on  the  18th  April  1^2. 

Sir  Henry  Frederick  Cooke  duly  made  and 
executed  his  will  on  the  26th  July  1834,  and  it 
was  proved  on  the  3rd  May  1837. 

From  the  27th  Sept.  1889  to  the  25  Nov.  1896 
Golonei  George  Augustus  Yemon  was  the  tenant 
for  life  of  the  property  comprised  in  the  wills, 
and  the  petitioner  was  the  owner  of  the  whole 
interest  in  expectancy  in  the  said  properties. 

By  an  indentore,  dated  the  15th  Oct.  1877,  made 
between  the  petitioner  of  the  one  part,  and  John 
Fike  and  Alexander  Howden  of  the  other  part,  the 
petitioner  sold  and  granted  to  John  Pike  and 
Alexander  Howden  an  annuity  or  clear  yearly 
rentoharge  of  6842.  charged  upon  and  to  issue  out 
of  the  property  comprised  in  the  wills  and  in  the 
accounts  hereinafter  mentioned,  with  power  to  the 
purchasers  to  enforce  payment  of  snoh  annuity  or 
yearly  rentoharge  by  entry,  distress,  and  sale. 

By  an  indenture  dated  the  3rd  June  1880  and 
made  between  the  petiiaoner  of  the  one  part,  and 
John  Pike  and  Alexander  Howden  of  the  other 
part,  <^e  petitioner  sold  and  granted  to  John  Pike 
and  Alexander  Howden  an  annuity  or  clear  yearly 

(a)  Beportad  ty  W.  de B.  Hesbkst,  Esq.,  BarrlsteT-at-Law. 


rentoharge  of  5682.  charged  upon,  and  to  issue  out 
of  the  property  in  like  manner  and  with  the  like 
powers  as  aforesaid.  41 

By  an  indenture,  dated  the  2l8t  Oct.  1887,  and 
ma&  between  the  petitioner  of  the  one  part  and 
the  National  Life  Assurance  Society  of  the  other 
part,  in  considei-ation  of  an  annuity  of  8002.  to  be 
pud  to  the  petitioner  during  the  joint  lives  of 
himself  and  the  survivor  of  William  Frederick 
Yemon  (the  first  life  tenant  of  the  properties 
comprised  in  the  wills  aforesaid)  aud  George 
Augustus  Yemon,  the  petitioner  charged  and 
secured  on  his  interest  in  expectancy  in  the  pro- 
perties a  sum  of  10,5552.,  to  be  paid  upon  the 
death  without  issue  of  William  Frederick  Vernon 
or  George  Augustus  Yemon,  whichever  event 
should  happen  last. 

By  indentures,  dated  the  30th  Oct.  1890  and 
the  9th  May  1892  respectively,  and  made  between 
the  petitioner  of  the  first  part,  Isabella  Caroline 
Eliza  Yemon  of  the  second  part,  and  the  National 
Life  Assurance  Society  of  the  third  part,  the 
petitioner  mortgaged  his  interest  in  expectancy  in 
the  properties  for  snms  of  52,6002.  and  30002. 
respectively. 

The  aforesaid  sales  and  mortgages  were  made 
bond  fide  and  for  full  consideration  in  money  or 
money's  worth  npon  the  above  dates  respectively. 

Since  the  death  of  Colonel  George  Augustus 
Yemon,  which  happened  on  the  26th  Nov.  1896,. 
the  trustees  of  the  wills,  as  to  part  of  the  property 
comprised  therein,  and  as  to  the  remainder  the 
petitioner,  aa  the  person  to  whom  the  properties 
comprised  in  the  aforesaid  wills  passed,  and  as 
accountable  for  the  estate  duiy,  delivered  to  the 
Commissioners  of  Inland  Revenue  accounte  and. 
affidavite  in  respect  thereof ;  and  the  aggregate 
value  of  the  properties  was  shown  and  accepted 
by  the  commissioners  at  86,0692.  Os.  8<2. 

From  that  sum,  for  the  purpose  of  assessing 
the  principal  value  of  the  property  passing  on  the 
deatn  of  Greorge  Augustus  Yemon  wiwin  the 
meaning  of  the  Act,  and  npon  which  estate  duty 
was  payable  by  the  petitioner,  the  petitioner 
claimed  to  deduct  the  following  sums,  viz. :  (1) 
88272.,  the  agreed  capitalised  value  of  the  annuity 
or  clear  yearly  rentcharge  referred  to  above ;  (2) 
70232.,  the  agreed  capitalised  value  of  tine  annuity  of 
clear  yearly  rentoharge  also  referred  to  above ;  and 
(3)  the  sums  of  10,5552.  and  55,6002.,  the  amounts, 
secured  by  the  mortgages,  also  referred  to  above. 

The  Commissioners  of  Inland  Revenue  having^ 
disallowed  these  deductions,  and  the  claim  of  the 
petitioner  that,  in  the  circumstances  aforesaid, 
the  principal  value  of  the  property  in  respect  of 
which  estate  duty  is  payable  by  him  is  the  value 
of  the  equity  of  redemption  in  such  property,  the 
petitioner  prayed  that  the  deductions  might  be 
allowed  on  the  grounds :  (1)  That  each  of  the 
sums  of  88272.  and  70232.  represents  the  sale  of 
an  interest  in  expectancy  made  bond  fide  and  for 
full  consideration  as  aforesaid  before  the  com- 
mencement of  the  Act,  and  that  by  reason  of' 
sect.  1  and  sect.  21,  sub-sect.  3,  no  estate  duty  is 
payable  in  respect  of  such  interests  in  expectancy 
so  sold  as  aforesMd :  (2)  That  in  the  alternative 
the  sums  of  8^72.  and  70232.  represent,  and  the 
sums  of  10,5552.  and  55,6002.  are  sums  charged 
by  way  of  mortgage  upon,  an  interest  in  expect- 
ancy before  the  commencement  of  the  Act  bond 
fide  and  for  full  consideration,  and,  by  reason  of 
sect.  1  and  sect  21,  sub-sect.  3,  such  sums  should 
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be  ded  acted  in  ascertaining  the  principal  valae 
of  property  passing  on  the  death  of  Greorge 
Augustus  Yemon  within  the  meaning  of  the 
Act,  and  that  estate  duty  is  payable  under  the 
Act  by  the  petitioner  in  respect  only  of  the  ralae 
of  the  equity  of  redemption  in  the  projwrty: 
(3)  That  by  reason  of  sect  1  and  sect  21, 
sub-sect.  3  of  the  Act  the  benefit  arising  or 
accruing  to  the  petitioner  after  the  commence- 
ment, and  within  the  meaning  of  the  Act,  sect.  2 
(1)  (6)  on  the  cesser  of  the  interest  of  George 
Augustus  Vtimon  in  the  property  extended  only 
to  the  value  of  the  equity  of  redemption  of  the 
property  after  making  the  aggregate  deductions 
aforesaid  from  the  principal  'nJue,  and  that  in  so 
far  as  the  principal  value  of  the  property  has  been 
diminished  by  the  respeotire  sums  of  8827J.,  7023Z., 
10,5551.,  and  55,6001.,  the  petitioner  has  not 
derived,  nor  has  anyone  derived,  benefit  there- 
from, within  the  meaning  of  the  Act,  by  reason 
of  the  death  of  GFeoree  Augustus  Yemon. 

It  was  admitted  oy  the  petitioner  that  the 
Stoke  Park  estate  was  part  of  the  property  oom- 

Srised  in  the  deeds  of  the  15th  Oct.  1877  and  13th 
une  1880,  creating  the  annuities,  and  stood 
charged  with  the  annuities  at  the  death  of 
Colonel  G«orge  Augustus  Yemon.  That  by  deed 
of  the  20th  Feb.  1890  the  deceased  released  his 
life  interest  in  that  estate  to  the  petitioner,  and 
that  estate  duty  had  not  been  claimed  or  paid  in 
respect  of  that  estate  as  beinir  deemed  to  pass  on 
the  death  of  the  deceased.  That  the  principal 
value  at  the  death  was  12,5212.  18s.  4d. 

The  Commissioners  admitted  that  this  estate 
was  released  on  the  30th  Oct.  1890  from  certain 
mortgages  held  by  the  National  Life  Assurance 
Society  forming  pui  of  the  deductions  claimed  in 
the  petition. 

By  the  Finance  Act  1894,  a.  21  (3) : 
Where  an  intereit  in  expeotanoy  in  any  property  baa, 
before  the  oommencement  of  this  part  of  tills  Aot,  been 
iond  fide  >old  or  mortgraged  for  fnll  consideration  in 
money  or  money's  worth,  then  no  other  dnty  on  snoh 
propwty  shall  be  payable  by  the  pnrohaaer  or  mort- 
tragee  when  the  interest  falls  into  possersion  than  would 
hare  been  payable  if  this  Ant  had  not  passed  ;  and  in 
the  oase  of  a  mortga^,  any  higher  dnty  payable  by  the 
mortgagor  shall  nuik  as  a  oharge  subsequent  to  that  of 
the  mortgagee," 

The  Aitomey-OeTieral  (Sir  E.  Finlay,  Q.C.), 
the  Solieitor-General  (Sir  E.  Carson,  Q.C.)  and 
Vaughan  Hawkins  for  the  Crown. 

Haldane,  Q.C.  and  Oermaine  for  the  petitioner. 

Eennedt,  J. — We  are  both  of  opinion  in  this 
case  that  our  judgment  must  be  foi  the  Crown 
and  against  the  petitioner,  and  I  will  shortly  state 
my  reasons  for  coming  to  that  conclusion.  The 
material  facts  are  few  and  are  very  clearly  set 
out  in  the  petition.  The  petitioner  Bertie  Went- 
worth  Yemon  had  an  interest,  after  the  interest 
of  the  tenant  for  life.  Colonel  QeoiT?e  Augustus 
Yemon,  in  certain  properties  comprised  in  wills 
of  an  early  date  in  the  century,  and  he  was  the 
owner  of  the  whole  interest  in  expectancy  in  those 
properties  subject  to  the  life  interest.  While  his 
interest  remained  in  expectancy  he  in  effect  took 
the  benefit  of  that  expectancy  and  forestalled  the 
receipt  of  moneys  under  it  in  ways  which  are  set 
out  in  the  petition.  By  indentures  dated  the  15th 
Oct.  1877  and  the  3rd  June  1880,  he  purported  to 
make  a  grant  to  certain  trustees  for  insurance 


companies  of  an  annuity  or  clear  yearly  rent- 
charge  of  684!.  charged  upon  the  property  com- 
prised in  the  wills,  and  a  further  annuity  or  dear 
yearly  rentcharge  of  5682.  also  charsed  upon  the 
property  comprised  in  the  wills  for  the  considera- 
tion therein  appearing.  Further,  again  on  the 
21st  Oct.  1887  by  deed  he  charged  and  secured 
upon  his  interest  in  expectancy  on  the  properties 
the  sum  of  10,5552.  in  consideration  of  an  annuity 
granted  to  him  of  8002.  to  be  paid  during  certain 
joint  lives.  And,  lastly,  in  the  fourth  case,  on  the 
30th  Oct  1890  and  on  the  9th  May  1892,  he  mort- 
gaged his  interest  in  expectancy  to  the  National 
Life  Assurance  Society  for  large  sums  of  money, 
52,6002.  and  30002.  Then  the  tenant  for  life  dies 
and  his  interest  becomes  an  interest  in  posses- 
sion. Thereupon  a  question  arises  between  him- 
>  self  and  the  Inland  Revenue  authorities  as  to 
what  tax  he  is  to  pay  and  upon  what  he  is  to  pay 
it.  The  value  of  these  properties  when  the  rever- 
sion fell  in  is  set  out  in  the  petition,  and  the 
Petitioner  in  substance  is  seeking  here  from  us  a 
eolaration  that  for  the  purpose  of  asoertiuning 
the  principal  value  of  the  property  on  which  the 
estate  duty  is  payable  by  him,  he  is  entitled  to 
deduct  altogether  from  the  sum  of  the  value 
which  is  86,0692.  0<.  8<Z.,  the  sum  of  82,0002.  being 
according  to  him  the  moneys  which  do  not  con- 
stitute property  in  his  hands  liable  to  estato  duty 
and  naming  upon  the  death  within  the  meaning 
of  the  Act  of  1894.  It  is  clearly  stated,  and 
practically  is  not  disputed  here,  that,  aa  laid  down 
by  Lord  Watsqn  in  the  case  of  Earl  CowUyr. 
Commitnoners  of  Inland  Revenue  (80  L.  T.  Bep. 
361;  (1899)  A.  C.  198)  in  the  House  of  Lords, 
this  genUeman  had  by  his  own  act  anticipated 
his  interest  in  the  reversion  by  dealing  with  it 
beforehand  and  receiving  these  moneys.  That 
fact  is  no  reason  in  itself  for  his  not  being  properly 
chargeable  with  estate  dnty  in  respect  of  that  pro- 
perty. It  is  sought  however  Ln  this  case  to  briiu;  the 
petitioner  within  what  is  claimed  aa  a  benefit  to 
which  he  is  entitied  under  sect.  21,  sub-sect.  (3), 
to  treat  him  as  a  person  who,  in  regard  to  the  first 
two  of  his  deeds — the  indenturea  of  the  15th  Got. 
1877  and  the  3rd  June  1880 — was  a  person  who 
had  actually  sold — not  mortgaged,  but  sold — his 
intereste,  and  taking  all  the  dealings  together,  to 
the  extent  of  the  amounte  which  were  so  disposed 
of  within  sect.  21,  sub-sect.  (3),  he  is  liable  only 
to  the  duty  in  respect  of  that  which  remains  after 
all  has  bc«n  satisfied  out  of  his  reversion.  That 
has  to  be  satisfied  according  to  contracte  which 
he  has  made.  In  other  wor£,  that  under  sect.  21, 
sub- sect.  (3),  all  that  he  is  liable  to  be  called  upon 
to  pay  in  respect  of  is  the  equity  of  redemption  in 
this  property.  In  the  first  plaoe,  with  regard  to 
the  special  point  concerning  the  indentures  of 
1877  and  1880, 1  am  of  opinion  that  the  case  of 
the  petitioner  fails.  Those  transactions  cannot 
be  treated  as  sales  in  which  the  persons  with 
whom  the  petitioner  was  thereby  contracting  by 
deed  became  purchasers.  I  think  that  they  were 
of  the  nature  of  mortgages — certainly  that  they 
were  not  sales  which  created  the  relation  of 
vendor  and  purchaser.  Looking  at  the  section 
itself,  it  appears  to  me  that  it  is  a  section  for  the 
protection  of  persons  who  have  entered  into 
relations  for  full  consideration  in  money  or 
money's  worth,  and  not  for  the  protection  of 
those  who  as  mortgagors  or  as  sellers  have  dealt 
with  them.     It  was  uiought  wrong  that  when  & 
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bargain  had  been  made  for  fall  consideration  in 
monejr  or  money's  worth,  the  increase  of  dnty 
payable  under  the  varions  provisions  of  this  Act 
should  fall  npon  them ;  that  when  they  came  into 
possession  of  the  property  in  expectancy  which 
they  had  boaght  or  of  which  they  had  become 
mortgagees,  they  should  become  liable  to  have  this 
increased  charge  borne  by  them  or  coming  in  front 
of  their  interest  So  the  section  is  to  be  read 
simply  as  relieving  them,  and  not  as  affecting  the 
qoantam  of  property  npon  which  the  mortgagor 
of  the  expectancy  in  the  property  is  —  upon 
the  property  passing  upon  the  death  of  the  tenant 
for  life — liable  to  pay.  It  runs  thus :  "  Where 
an  interest  in  expectancy  in  an^  property  has, 
before  the  commencement  of  this  part  of  this 
Act,  been  bond  fide  sold  or  mortgaged  for  full 
consideration  in  money  or  monev  s  worth,  then 
no  other  daty  on  such  property  shall  be  payable 
by  the  purchaser  or  mortoagee  when  the  interest 
falls  into  possession,  than  would  have  been 
payable  if  this  Act  had  not  passed " ;  only 
the  old  duty  in  amount  is  to  be  payable.  Then 
it  proceeds:  "And  in  the  case  of  a  mortgage, 
any  higher  duty  payable  by  the  mortgagor 
shall  rank  as  a  cnarge  saoseqaent  to  t£at 
of  the  mortgagee."  It  is  not  deaung  there  with 
the  relief  of  the  mort^^agor,  making  him  liable  to 
duty  only  upon  an  equity  of  redemption ;  it  does 
not  affect  or  touch  that  interest  at  all.  What  it 
does  touch  is  the  interest  of  the  mortgagee  in  not 
becoming  subject,  as  he  would  have  been  but  for 
the  proviso,  to  a  charge  ranking  upon  the  subject- 
matter  of  the  security  for  the  higher  duty  which 
is  imposed  by  the  Act.  It  appears  to  me,  there- 
fore, that  the  petitioner  does  not  bring  himself 
within  sect.  21,  sub-sect.  (3).  The  principle  upon 
which  he  is  liable  for  the  whole  seems  to  me  to  be 
olearly  stated  by  Lord  Watson  in  Earl  Cowley  v. 
Committionert  of  Inland  Revenue  (sup.),  and  it 
appears  to  me  that  the  claim  fails,  it  is  said — 
and  I  myself  share  with  my  brother  the  feeling  of 
the  importance  of  readiog  the  section  with  a  view 
of  such  possible  contingency — that  it  may  be  in 
this  case  that  the  result  of  our  holding  as  we  do 
is,  that  the  mortgagor  may  actually  have  to  pay 
in  duty  a  sum  which  will  exceed  anything  he  can 
get  out  of  the  actual  benefit  derived  by  him.  I 
do  think  that  where  anything  approaching  hard- 
ship arising  from  lei2:islation  of  a  subsequent  date 
is  shown  (a  possible  hardship)  one  ou^ht  to 
scrutinise  very  carefully  the  Act  to  see — just  as 
it  is  a  proper  consideration  for  the  mortgagee  or 
purchaser — whether  it  does  not  also  contuin  some- 
thing which  would  prevent  a  hardship  of  that 
kind,  or  at  any  rate  a  loss  of  that  kind,  falling 
upon  the  mortgagor.  I  cannot  find  it  there. 
Speaking  for  myself,  the  fact  of  the  hardship 
would  not  prevent  me  finding  that  according  to 
the  section  the  case  fails,  although  the  hardship 
would  exist.  It  is  quite  true,  as  the  Solioitor- 
Qeneral  said,  that  there  are,  through  subsequent 
legislation,  hardships,  if  they  can  be  so  called — 
losses  in  fact — fallmg  upon  all  6orts  of  persons 
who  are  specially  provided  for  by  way  of  com- 
pensation and  who  could  not  foresee  legislaUon 
which  comes  upon  them  subsequently  and  which, 
if  they  could  have  foreseen,  would  nave  affected 
the  terms  of  prior  bargains.  But,  at  the  same 
time,  one  would  be  reluctant  to  suppose  that  the 
Legislature  had  not  dealt  with  any  reasonable 
case  of  hardship,  and  one  would  anxiously  seek 


to  find  in  the  terms  of  the  Act  of  Parliament  Eome 
provision  that  would  prevent  its  arising.  In  mv 
opinion  it  is  impossible  fairly  so  to  find  any  such 
provision  in  this  section,  and  therefore,  whatever 
the  result  is,  I  feel  bound  to  come  to  the  conclusion 
which  I  hare  stated.  The  Stoke  Park  property, 
does  not  come  to  be  dealt  with  under  the  Act, 
and  was  transferred  to  this  petitioner  in  such  a 
way  as  under  the  decided  cases  would  not  make 
him  obliged  to  treat  it  as  property  that  passed  to 
him  on  the  death.  Owing  to  that  circumstance 
and  the  fact  that  that  property  is  one  of  the 
properties  npon  which  the  annuities  are  charge- 
able, it  is  at  any  rate  possible  that  no  hard- 
ship wUl  occur.  My  opinion  is  that  this  petition 
fails. 

Phillihobb,  J. — After  the  elucidation  which 
the  facts  and  the  law  in  this  case  have  received  in 
the  argument  at  the  Bar,  I  am  satisfied  that  the 
judgment  should  be  for  the  Crown.  The  case 
of  the  petitioner  is  rested  on  sect.  21,  sub-sect  (3), 
of  the  Finance  Act  1894.  First  of  all  he  says 
that  the  particular  transactions  by  which  he 
anticipated  his  reversionary  interest,  were  pur- 
chases, or  sales  by  him  and  purchases  by  the 
recipient?.  I  am  clear  that  they  were  not — indeed, 
I  never  had  the  slightest  doubt  upon  the  point. 
I  think  they  are  mortgages.  I  am  quite  clear 
they  are  not  sales.  If  they  are  not  sales  they  are 
either  mortgages  or  they  do  not  come  under  the 

groviaion  of  sect.  21  at  all.  Assuming,  as  per- 
aps  would  be  rather  the  more  favourable  view 
for  the  petitioner,  that  they  are  mortgages,  then 
it  seems  to  me  obvious  that  the  last  claose  of 
sub-sect.  (3)  does  not  help  him.  It  does  not  deal 
with  any  personal  payment  by  the  mortgagor  at 
all.  It  does  not  protect  the  mortgagor  at  all. 
It  simply  protects  the  mortgagee.  It  does 
not  impose  a  duty  upon  the  mortgagor,  nor 
does  it  take  away  from  the  mortgagor;  it 
assumes  that  the  duty  is  already  payable. 
Therefore,  but  for  one  point  which  I  am  going  to 
mention,  the  case  might  be  disposed  of  in  the 
very  shortest  possible  manner ;  the  mortgagors 
are  not  specially  protected,  only  vendors  are — if 
they  are — and  this  gentleman  is  either  a  mort- 
gagor or  he  is  not  within  the  section  at  all.  But 
my  difficulty  arose  upon  a  possible  state  of 
things  as  pointed  out  by  Mr.  Haldane,  and  it 
seems  to  me  it  mnst  be  so.  Both  under  the 
Aot  of  1894  and  still  more  under  the  new 
Act  of  1900,  cases  may  arise  where,  owing 
to  all  the  property  being  aggregable  for  duty, 
and  the  rate  being  very  high,  the  rate  upon 
the  mortgaged  property  which  the  mortgagor 
expected  to  pay,  would  be  more  than  the  biuance 
of  the  equity  of  redemption.  That  has  been 
suRg^sted  on  the  part  of  the  petitioner  as  a 
grievance,  and  it  has  been  boldly  accepted — at 
any  rate  by  the  Solicitor- Greneral — on  behalf  of 
the  Crown,  that  nevertheless  a  mortgagor  in  that 
case  might  have  to  be  persooally  accountable. 
Well,  I  presume  that  the  personal  liability  of  a 
mortgagor  in  cases  like  this  rests  upon  sect.  8, 
sub-sect.  (4) — at  any  rate  no  other  clause  fixing 
the  liability  has  been  suggested,  and  1  have  not 
been  alle  to  find  one.  He  is  only  liable  to  the 
extent  to  which  any  property  passes,  a  beneficial 
interest  in  possession.  It  may  be  that  it  is 
the  right  thing  to  say  that  nothing  passes 
to  him — that  only  a  damnoBO,  hereditat  passes 
to  him,    and   no    beneficial   interest    whatever. 
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At  present  we  bare  not  heard  the  matter 
thoroughly  arfi^ed.  I  caonot  but  think  that  it 
neyer  was  the  intention  of  the  statute,  that  a  man 
who  really  receives  nothing  shall  have  what  would 
otherwise  have  been  a  beneficial  estate,  turned 
into  a  debt  upon  the  death  of  his  predecessor 
under  the  settlement.  If  that  be  the  case  with 
regard  to  instruments  hj  which  he  anticipates  his 
mversion  with  knowledge  of  the  Finance  Act — and 
I  am  inclined  to  think  it  would  be  so  even  with 
regard  to  such  instruments — I  am  almost  certain 
that  if  any  attempt  were  made  to  make  a 
man  a  debtor  to  the  Grown  in  respect  of  trans- 
actions  pmdentiy  and  reasonably  executed 
before  the  passing  of  the  finance  Act, 
and  to  say  that,  though  at  the  time  in  the  reason- 
able expectation  of  bemg  able  to  pay  all  his  debts 
to  the  Grown,  and  satisfy  the  mcumbranoes 
which  he  has  created,  he  is  to  be  made  a  debtor 
to  the  Grown  by  reason  of  a  statute  passed 
retrospectively  at  a  time  when  he  cannot  avoid 
liis  previous  transactions,  a  way  would  be  found 
of  showing  that  such  an  attenipt  must  be 
mistaken.  However,  in  this  case  I  go  a  good 
■deal  further  on  the  facts  than  my  learned  brouiar. 
If  the  facts  were  as  my  learned  brother  has  left 
■them  I  should  still  bein  difBoultv,  because  I  think 
that  if  sect.  S,  sub-seot.  4,  applies  in  the  way  I 
'have  sufcgested,  it  is  not  for  tne  taxpayer  to  show 
that  he  is  not  boiefioially  interestea,  but  for  the 
•Grown  to  show  that  he  is;  but  I  think  upon 
these  documents  the  Grown  does  show  that  there 
is  a  beneficial  interest  left  to  the  taxpayer.  It  is 
true  that  only  40641.  remains  of  this  particular 
•estate;  and  it  is  true  th&t  at  the  rate  of  6  per 
cent.— which  we  are  told  is  the  rate  of  duty  on 
the  gross  property,  mortgaged  and  unmortgaged 
— on  this  estate,  the  duty  would  amoimt  to  51691. 
or  11002.  more  than  the  residue.  But  it  appears 
upon  the  deeds  and  admissions  that  two 
annuities,  the  capitalised  value  of  which  is 
some  15,0002.,  are  also  charged  upon  the  Stoke 
■estate  which,  having  been  surrendered  in  the 
lifetime  of  the  tenant  for  life,  is  not  subject  to 
duty,  and  that  the  Stoke  Park  estate  is  worth 
some  such  figure  as  12,0002.  Putting  2000L  or 
r30002.  only  of  these  annuities  upon  the  Stoke 
"Park  estate — as  might  very  well  be  done — there 
is  a  beneficial  residue  left  to  the  mortgagor,  and 
it  is  upon  that  ground,  and  upon  that  ground 
only,  as  at  present  advised,  that  I  find  judgment 
ior  the  Crown.  Judgment  for  the  Crown. 

Solicitors:   Ford   and  Co.;    The  Solicitor  cf 
tlriUmd  BevenMe. 


CBJOWS  CASES  BESEBVES. 

Saturday,  Nov.  17,  1900. 
(Before    Lord    Axybbstonb,    G.J.,    Wills, 
Wbioht,  Ebnnbot,  and  Philumobb,  JJ.) 
Bbo.  v.  Stodoabt.  (a) 
Oaming — Betting — Coupon  competition — Contin- 
gency  relating  to  horie  race — P2ace   kept  for 
betting — Newspaper  office — Beeeiving  money  at 
newtpaper  office— Betting  Act  1853  (16   &  17 
Viet.  e.  119),  •.  1. 
The  defendant  too*  the  proprietor  of  a  nempaper, 
(a)  Reported  by  A.  A.  BiTHUNK,  Esq.,  BuTlatar-«t-Law. 


each  number  of  which  contained  coupont  entitling 
ths  purehaeer  of  the  copy  to  take  part  in  a  eom- 
petUion. 

The  competitione  were  for  money  prixes,  to  be 
awarded  to  the  perion  or  persons  who  named  on 
the  coupon  the  winning  horses  in  certain  races  ; 
the  system  being  that  the  purchaser  of  a  copy  of 
the  newspaper  wrote  on  the  coupon  the  names  of 
the  horses  he  selected  as  the  probable  winners  cf 
the  races  nam^d  on  the  eowpon,  and  transmitted 
the  fiUed-up  coupon  to  the  office  of  the  news- 
paper. 

On  each  coupon  one  guess  was  allowed  free,  and 
subsequent  guesses  on  payment  of  one  penny  for 
each  guess. 

Sum*  of  money  were  paid  by  the  defendant  to  the 
persons  who  had  correctly  named  ike  loinning 
horses. 

Seld,  that  the  defendant  did  keep  and  use  the  office 
of  the  newspaper  for  the  purpose  of  money  being 
received  by  her  on  consideration  for  undertaikingt 
to  pay  thereafter  money  on  events  relating  to 
horse  races. 

Stoddart  v.  Sagar  considered. 

The  case  stated  for  the  opinion  of  the  oonrt  by 
Channel],  J.  was  as  follows : — 

1.  Ada  Jane  Stoddart  was  tried  before  me  aa. 
the  30th  Got  1900,  at  the  Central  Criminal  Court, 
on  an  indictment  cliarfpng  that  she,  on  the 
23rd  March  1900  and  on  divers  other  days  between 
that  day  and  the  22ad  June,  in  the  <Abj  of 
London,  being  then  the  oocnpier  of  a  certain 
office  at  10,  B^  Lion-court,  Fleet-street,  in  the 
said  City,  unlawfully  did  open,  keep,  and  use  the 
said  office  for  the  purpose  of  money  and  valuable 
things  being  received  by  and  on  her  behalf  as  the 
consideration  for  undertakings  to  pay  thereafter 
money  and  valuable  things  on  events  relating  to 
horse  races.  There  were  other  counts  in  the  in- 
dictment, and  a  copy  of  it  is  to  be  taken  to  be  part 
of  this  case. 

2.  The  defendant  had  been  proceeded  against 
summarily  for  the  alleged  offence  under  16  &  17 
Vict.  c.  119,  and  she  had,  pursuant  to  sect  17  of 
42  &  43  Vict.  c.  48,  claimed  to  be  tried  by  a 
jury. 

3.  The  defendant  was  proved  to  be  the  occupier 
of  an  office  at  10,  Bed  Lion-oonrt,  Fleet-street,  and 
to  be  the  registered  proprietor  of  a  newspaper 
called  Sporting  Luck,  which  was  pubUsned 
weekly  at  that  office.  It  was  also  proved  that  she 
personally  took  some  part  in  the  management^  bat 
was  assisted  by  her  husband  and  others. 

4.  The  last  pa^  of  eaeh  number  of  the  news- 
paper contained  conditions  of  a  so-called  compe- 
tition, and  was  similar  to  the  following,  which 
is  the  last  page  of  the  number  of  the  l^Ji  Jane 
1900. 

The  page  was,  so  far  as  is  material,  as  follows : 
Sporting  Luck  ooopon  oontests,  promoted  ainoe  1890, 
and  legaUsed  by  Baton  PoUook  and  Jnitioe  Wri|^t 
in  tb«  action  Sporting  Luck  against  tbs  Polios  ot 
London  (Stoddart  v,  Sagar),  Angnst  1895. — Conpons 
for  this  oontest  ma7  be  posted  to  Sporting  liuek 
not  later  than  (midnight)  Honday,  and  will  be  quali- 
fied to  oompete  if  reoelved  by  poet  not  later 
than  midday  (Tneida;) ;  Sootoh  and  Irish  letters  and 
those  from  Isle  of  Man,  South  and  North  Wales, 
Northombeiland,  Cnmberland,  Westmoreland,  and  the 
Channel  Islands  are  aooepted  if  reoelved  by  Sporting 
Luck  by  post  not  later  than  8  o'dook  Tneiday  night 
and  have  been  posted  not  later  than  midnight  (Monday). 
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10002.  for  three  winnan  on  maj  one  aonpon.    It  tbia 
prize  ia  not  von,  lOOOl.  for  two  winners. 

BiSR  WUOBT 

Hahdioxp. 

Tnwdar. 

1  (Fne) 

Two  Him  SELU80 
Handicap. 

-WednaeiUy. 

The  Stobblu 
Hasdicip. 

'Wednawlair. 

2 

3 

And  to  on  to  49. 

Coupon  Conditionb. — ^At  maoy  oonponi  m  deeiied 
{not  ezoeeding  the  limits  stated)  are  allowed  bat  only 
one  free  oonpon  ia  permitted  to  be  sent  bj  any  one  com- 
petitor. Ccnibination  oonpona  are  aooepted  aa  per  scale 
of  oharges  stated  below.  Cash  mnst  aooompany  eaoh 
batoh  ot  oonpona,  and  if  not  sent,  the  oonpons  will  be 
diaqnalifiad.  Cross  all  postal  orders,  and  take  a  oopy 
of  the  nnmber.  Make  postal  orders  or  oheqaes  payable 
to  "  A.  J.  Stoddart."  Selections  can  be  made  in  ink  or 
penoil.  A  horse's  name  mnst  be  given,  "  trainer's 
selected,"  or  "  owner's  selected,"  or  jockey's  monnta  are 
not  permitted  to  qnalify.  It  more  than  one  snooeed 
in  securing  the  priie,  the  money  offered  will  be  equally 
divided.  Only  No.  1  oonpon  in  the  sheet  of  coupons  is 
allowed  to  be  used  free  of  charge.  This  coupon  can  be 
filled  op,  daepatohed  to  ua,  and  will  be  accepted  for 
oompeUtion  witbont  any  ohargea  or  fee  being  sent  with 
it.  The  three  winners  or  the  plaoed  horses,  it  the  con- 
test ia  a  placing  competition,  mnst  be  on  any  one 
oonpon  (one  line).  In  case  of  dead  heata  which  are  not 
run  off,  both  horaea  are  connted  aa  winners.  Where 
any  raoea  aelected  for  coupon  contests  are  postponed, 
tberesDlt  of  the  oontest  wHl  be  held  over  nntil  the 
raoes  are  decided.  It  in  any  week  where  three  winners 
comprise  the  contest,  and  only  two  races  are  mn,  the 
prize,  without  any  dednction,  will  be  given  for  those 
raoea  decided.  It  two  or  all  the  racea  of  any  contest 
are  abandoned  all  money  sent  in  with  oonpona  will  be 
credited  to  the  competitors  sending  them  in,  and  most 
be  used  in  the  following  week's  oontest.  If  subscribers 
desire  to  make  more  than  one  attempt,  any  nnmber  of 
extra  oonpons  can  be  filled  up  if  one  penny  stamp  is 
forwarded  with  each  of  these  coupons,  and  thns  if  forty- 
nine  different  attempts  are  made,  and  forty-nine  of  the 
lines  in  our  oonpon  sheet  are  filled  up,  4$.  mnst  be 
remitted.  If  a  remittanoe  ia  sent  in  excess  of  the  amount 
required  for  coupons  received  the  proprietors  of  SportiTig 
Luck  do  not  hold  themselves  liable  to  return  such 
excess  cash.  A  snocessfol  competitor  oan  only  take  one 
share  of  any  prize. 

PABTICnLABS   OF   BSKITTANCBS   SkNT  WITH 
COUPOKS. 

(These  particulars  mnst  be  alao  given  if  Conpona  ate 

sent  on  plun  paper.) 
Postal  order Nnmber         


State  the  TSloe. 


Oln  theofllcial  nom- 
bor  which  Ig  on 
the  right  hand 
top  comer  of  the 
order. 


8tamps_ 


U  any  stampi  lem 

glTe  the  Talne 

here. 


Baokoheqoeor 
bank     notes. 


Slate  value. 


No.  ot  oonpons 
(lines)   aeot. 


No.  of  aheeta 
of  coupons 


(It  more  than 
one.) 

Nonci. — Subscriptions  to  this  Competition  mnst  be 
made  anbject  to  the  "  Coupon  Conditions  "  printed  here- 
with, and  every  Competitor  subscribing  his  or  her  name 
and  address  hereunder  shall  be  deemed  to  have  thereby 
signed  a  written  agreement  with  the  Propiietora  of 
Sporting  Luck  that  the  Coupon  Conditions  shall  be  bind- 
ing in  every  respect  npon  such  oompetitor. 

Name   

AddreM  


5.  Gopies  of  the  papers  of  the  23rd  Maxoh,  the 
30th  March,  the  15th  June,  the  22nd  June,  and 
the  7th  Sept.  were  put  in  evidenoe,  and  they  are 
to  be  taken  aa  forming  part  of  this  case.  The 
erents  the  subject  of  the  competition  varied  ereiy 
week,  but  in  eaoh  case  between  March  and  June  the 
events  were  horse  races.  The  prizes  also  varied, 
being  usually  10002.  and  sometimes  30002. 

6.  It  was  proved  that  a  larcra  number  of  persons 
every  week  sent  in  coapons  fuled  up  in  accordance 
with  the  conditions  of  the  coupon  oompetitions, 
and  sent  remittances  of  money,  and  that  large 
sums  were  so  received  by  the  defendant,  and 
large  sums  were  paid  away  by  her  in  respect  of 
the  so-called  prizes.  One  witness  proved  the 
receipt  by  himself  of  10002.,  being  successful  in 
one  of  sixty-eight  coupons  which  he  had  sent 
in,  and  in  respect  of  which  he  had  paid  5s.  6(2. 

7.  Special  arrangements  were  made  by  the 
Post  Office  for  the  delivery  of  letters  at  the  office 
on  Tuesday  mornings,  and  on  those  days  there 
were  usually  twenty  to  twenty-two  sacks  of  letters 
delivered.  Most  of  these  were  marked  outside 
"  Competition,"  and  the  business  of  dealing  with 
the  coupons  and  remittances  requires  a  much 
larger  staff  than  would  be  required  merely  for 
the  sale  and  publication  of  the  said  newspaper. 

Large  sums  were  paid  by  the  defendant  to  her 
banking  account  every  week,  the  total  sum  so 
paid  in  the  year  1900  to  the  month  of  June  being 
proved  to  be  60,0002.  or  thereabouts,  but  this 
would  include  sums  received  in  respect  of  the 
newspaper  other  than  sams  reoeived  with 
coapons. 

8.  In  the  newspaper  of  the  7th  Sept.  it  was 
stated  that  46,000e.  had  been  paid  away  in  prizes 
since  January. 

9.  Counsel  for  the  prosecution  contended  that 
the  use  of  the  office  for  receipt  of  the  money  paid 
by  the  so-called  competitors  m  these  competitions 
was  a  contravention  of  the  second  part  of  the 
let  section  of  16  &  17  Yiot.  c.  119.  He  admitted 
that  the  facts  of  the  case  were  identical  with  those 
proved  in  Stoddart  v.  Sagar  (73  L.  T.  Bep.  215; 
(1895)  2  Q.  B.  474  J  18  (3ox  C.  C.  165),  but  con- 
tended that  that  decision  was  wrong,  or  only  to 
be  accounted  for  by  the  fact  that  in  that  case 
there  had  been  a  finding  of  the  alderman  acquit- 
ting the  defendant.  He  stated  that  both  sides 
had  expressed  a  wish  when  before  the  magistrate 
in  the  present  case  that  the  decision  in  atoddart 
T.  Sagar  might  be  reconsidered  by  the  Court  for 
Crown  Cases  Beserved.  He  relied  on  Hart  v. 
Hay,  Nishet,  and  Co.  (37  So.  L.  Bep.  652,  nnmber 
for  June  1900). 

10.  Counsel  for  the  defendant  said  that  the 
facts  were  not  disputed.  He  relied  on  Stoddart 
V.  Sagar  and  contoided  that  the  statute  did  not 
apply  to  a  receipt  of  money  unless  the  transaction 
was  a  bet,  and  that  in  this  case  there  was  no  bet. 

11.  I  held  that  if  the  money  sent  by  the  com- 
petitors with  their  coupons  to  the  office  (being  aU, 
the  pennies  other  than  those  which  they  paid  for 
the  newspapers)  was  the  consideration  for  the 
promise  by  the  defendant  to  pay  the  so-called 
prizes  depending  as  they  did  upon  the  events  of 
horse  races,  the  case  came  within  the  statute,  and 
I  asked  counsel  on  each  side  whether  they  desired 
me  to  leave  any  question  of  fact  to  the  jury. 
Neither  counsel  did  so,  and  counsel  for  the  defen- 
dant said  that  he  would  not  ask  the  jury  to  find 
that  the  money  received  with  the  coupons  was  not 
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the  oonsideration  for    the    promise  to  pay  the 
prizes. 

12.  I  directed  the  jnry  that  npon  the  facta 
proved,  which  were  not  disputed,  the  defendant 
had  contravened  the  statate,  and  the  jarj  on  that 
direction  found  the  defendant  guilty  on  the  first 
count  of  the  indictment. 

13.  The  defendant's  counsel  asked  me  to  state 
a  case  for  the  Court  of  Crown  Cases  Beserved 
which  I  agreed  to  do  solely  in  deference  to  the 
opinion  of  the  judges  as  reported  in  Stoddart  r. 
aagar.  I  rnvself  agreed  entirely  with  the  views 
of  the  Scotch  judges  particularly  with  the  last 
paragnmh  of  the  judgment  of  Lord  Adam  in 
which  he  pointed  out  that  the  Act  sets  forth 
certain  things  that  are  declared  to  be  a  breach  of 
the  Act,  and  that  the  things  described  are  exactly 
what  haid  been  done  in  the  ca«u  before  him  and 
also  in  that  before  me.  I  also  thought  that  if  it 
was  necessary  that  the  promise  or  agreement  to 
pay  money  referred  to  in  the  Act  must  be  an 
agreement  by  way  of  wagering  these  agreements 
in  fact  were  so. 

14.  The  j;iry  are  to  be  taken  to  have  found  as  a 
fact  that  the  money  received  by  the  defendant  at 
the  office  in  respect  of  the  coupons  was  received 
as  the  consideration  for  her  promise  to  pay  the 
prizes  according  to  the  terms  set  out  in  the  news- 
papers. 

I  postponed  sentence  and  directed  the  defen- 
dant to  enter  into  recognisances  to  come  up  for 
judgment  after  the  decision  of  this  cane. 

The  question  for  the  court  is  whether  my  direc- 
tion to  the  jury  was  right.  If  right,  the  convic- 
tion is  to  stand.  If  wrong,  the  conviction  is  to 
be  gnashed. — A.  If.  Ghannell. — Dated  the  2nd 
Nov.  1900. 

Joseph  Walton,  Q.C.  (L.  Kershaw  with  him)  for 
the  defendant. — Sect.  1  of  the  Betting  Act  1853 
applies  only  to  houses  kept  for  betting,  betting 
being  that  which  is  describisd  in  the  latter  part  of 
the  section.  The  transaction  in  question  is  not 
betting.  A  competitor  for  the  penny  he  pays 
acquires  a  right  to  gness  a  winner.  If  he  guesses 
correctly,  the  proprietor  of  the  newspaper  {mys 
the  agreed  sum  of  money  to  him,  but  in  every 
case  the  proprietor  must  pay  the  money  to  some 
competitor.  Neither  is  the  transaction  a  lottery, 
because  of  the  competitor's  exercise  of  skill.  The 
contingency  in  which  the  money  is  payable  is  not 
the  horse  race,  but  the  guess,  for  it  does  not 
matter  to  the  competitor  which  horse  wins  the 
race ;  bis  prize  depends  on  his  having  guessed 
the  right  horse.    He  referred  to 

Beg.  V.  Hohbi,  79  L.  T.  Bep.  160 ;  (1898)  2  Q.  B. 

647;  ISCoiC.  C.  154; 
Caminada  v.  EiUton,  64  L.  T.  Bep.  572 ;  17  Cox 

C.  C.  307  • 
BtoddaH  V.'  Sagar,  78  L.  T.  Bep.  215 ;  (1895)  2 

Q.B.  474;  18CoxC.  C.  165: 
Hunt  V.  Hay,  Nitbet,  and  Co.,  37  So.  L.  Itep.  652. 

Horace  Avory  and  J.  0.  Maekay  for  the  pro- 
secution were  not  called  npon  to  argae. 

Lord  Alvebbtone,  G.J. — The  defendant  in 
this  case  was  indicted  under  sect.  1  of  the  Betting 
Act  1853  (16  &  17  Vict.  o.  119),  which  provides 
that  "  no  house,  office,  room  or  other  place  shall  be 
opened,  kept,  or  used  for  the  purpose  of  the 
owner,  occupier,  or  keeper  thereof  or  anv  person 
procured  or  employed  by  or  acting  on  behalf  of 
such  owner,  occupier,  or  keeper  or  perton  using 


the  same,  or  of  any  person  having  the  care  or 
management,  or  in  any  manner  conducting  the 
business  thereof,  betting  with  persons  resorting 
thereto,  or  for  the  purpose  of  any  money  or 
valuable  thing  being  received  by  or  on  behalf  of 
snoh  owner,  occupier,  keeper  or  person  as  afore- 
said, as  or  for  the  oonsideration  tor  any  promise 
or  agreement,  express  or  implied,  to  pay  or  give 
thereafter  any  money  or  valuable  thing  on  any 
event  or  contingency  of  or  relating  to  any  horse 
race."  The  facts,  which  are  not  in  dispute,  are, 
that  the  defendant  was  the  proprietor  of  a  news- 
paper, each  copy  of  which  had  attached  to  it  a 
coupon  entitling  the  holder  to  take  part  in  a 
competition  for  prizes.  The  conditions  of  the 
competition  allowed  competitors  to  have  extra 
coupons  on  payment  of  one  penny  for  each  coupon. 
The  prize  depended  npon  the  guessing  of  the 
winner  in  a  horse  race.  It  cannot,  I  think,  be 
denied  that  the  transaction  does  amount  to  an 
undertaking  to  pay  money  on  the  event  or  con- 
tingency of  a  horse  race.  It  is  said  by  Mr. 
Walton  that  we  ought  to  put  some  limitation  on 
the  statute.  But  in  my  opinion  we  ought  not  to 
put  any  limit  on  the  words  of  the  statate  directly 
the  case  comes  within  the  words  "  event  or  contin- 
gency relating  to  a  horse  race."  I  think  that  the 
framers  of  the  statute  did  intend  to  prohibit  the 
leoeipt  of  money  on  consideration  of  a  promise  to 
pay  a  sum  on  the  contingency  of  a  horserace,  and 
we  ought  not  to  decline  to  give  effect  to  the  plain 
words  of  the  statute.  We  cannot  see  the  difie- 
rence  between  this  transaction  and  ordinary 
betting.  The  person  who  pays  the  money  pays  it 
because  the  person  who  receives  it  becomes 
entitled  to  it  on  the  horse  winning  the  iac& 
There  is  no  consideration  for  any  further  promise; 
the  substance  of  the  transaction  is  that  the  money 
shall  be  paid  if  the  event  of  the  guessing  is  that 
the  horse  named  by  a  competitor  wtss  the  race. 
In  Stoddart  v.  Sagar  it  was  open  to  the  court  to 
find  that  the  transaction  was  not  only  not  betting 
but  not  an  offence  under  the  statnto  at  all.  Bat 
that  the  court  did  not  find  itself  open  to  draw  that 
conclusion  is  clear  from  the  words  of  Wright,  J. 
I  lead  that  as  reserving  the  very  question  with 
which  we  have  to  deal.  In  Beg  v.  Soohs  there  was 
no  promise  by  the  defendant  to  pay  money,  he 
was  the  custodian  only  of  the  money  contributed. 
Caminctda  v.  Hulton  may  clearly  be  distinguished. 
On  the  whole  I  ttiink  that  though  this  transaction 
is  not  in  popular  language  "betting"  it  never- 
theless comes  within  the  express  words  of  the 
statute. 

Wills,  J, — I  am  of  the  same  opinion.  I  think 
that  the  transaction  falls  withm  the  express 
words  of  sect.  1 — ike  receiving  of  mon«y  "  as  or 
for  the  consideration  for  an  assurance,  under- 
taking, promise,  or  agreement "  to  pay  money  "  on 
the  event  or  contingency  of  or  relating  to  "  a  horse 
race.  It  is  said  that  the  1st  section  ought  to  be 
confined  to  betting  "  with  persons  resorting 
thereto";  the  argument  may  reasonably  te 
turned  the  other  way,  that  it  means  "  betting 
as  aforesaid."  To  my  mind  this  is  about  as  clear 
a  case  of  betting  pure  and  simple  as  con  be 
imag^ed.  It  is  mischievous  to  refine  when  in 
subsrance  there  is  no  doubt  as  to  what  has  taken 
place.  Supposing  the  person  who  buys  a  coupon 
backs  his  chance  conglomeration  of  names,  to  the 
extent  of  51.  He  pays  SL  to  the  defendant,  and 
if   successful   receives   lOOOI. ;   if   ooauoeessfa). 
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nothing.  In  Babstance  the  defendant  becomes  a 
stakeholder  nntil  the  race  is  over,  when  she  pays 
not  lOOOZ.  pins  5L.  but  10002.,  so  that  the  bettor 
wins  9952.  Why  this  is  not  a  bet  of  51  to  10002. 
contingent  on  a  horse  race,  I  cannot  see.  That 
it  is  complicated  by  the  liability  of  the  prize  of 
lOOOZ.  to  be  divided  amongst  several -does  not 
alter  the  nature  of  the  transaction.  The  view 
that  I  have  expressed  receives  the  high  authority 
of  the  Scotch  courts,  being  that  of  the  Lord 
Justice  General  and  of  Lord  Adam  in  Hari  t. 
Hay,  Nitbet,  cmd  Co.  (37  Sa  L.  Bep ,  at  p.  655). 
On  both  these  grounds  it  is  perfectly  clear  that 
the  offence  prohibited  by  the  statute  has  been 
committed. 

Wkioht,  J. — ^I  agree  f6r  two  reasons,  which 
have  been  stated  by  my  Lord,  although  I  am  not 
sure  that  for  all  pnrposes  this  transaction  is 
"  betting." 

Kbnnbdt«  J  — It  is  difiBcult  to  define  what  is 
a  wagering  contract  so  as  to  define  whwt  is  meant 
by  "bet.  But  however,  that  may  be  I  think 
this  case  is  covered  by  the  statute.  In  Beg.  v. 
Hobbs  the  person  convicted  had  not  entered  into 
say  contractual  relation  with  the  persons  who 
entered  into  the  competition,  and  the  drawing 
was  not  similar  to  the  contingencr  in  this  case. 
In  my  opinion  this  conviction  should  be  affirmed. 

Phillimose,  J. — ^I  agree. 

CanvieUon  affirmed. 

Solicitors  for  the  prosecution,  JtTaCkin  and  Co. 

Solicitor  for  the  defendant,  Kent. 


Sutiitial  Committer  of  tije  $ritrs  Council. 

Nov.  9, 13,  and  Dee.  8, 1900. 
(Present:   The  Bight  Hons.  Lords  Hobhovbb, 

Davbt,  and  Bobbbtson  ) 
AtTSTSALiAK     Gold      Bbcoteet      Cohpant 
Limited   «.  Lakb  Yibw  Consols  Limited, 
and  Cross  Appeal,  (a) 

ON     APPEAL     FBOM     THE    8TTPBEMB    COXTBLT    OF 
WX8TBBN  ATTSTBALIA. 

Law  of  Weetem  Auetralia — Patent — Letters  of 
registration — Prior  publication  in  colony  — 
Patent  Act  1888  (52  Vict.  No.  5),  ».  49— B«newoZ 
feea-^Amendmeni  of  tpecification. 

By  sect.  49  of  the  Western  Australian  Patent  Act 
1888,  holdert  of  patent*  obtained  in  Oreat 
Britain  or  any  other  ecuntry  can  obtain  letters 
of  registration  having  the  farce  of  a  patent  in 
ike  colony. 

Held  (afirming  the  judgment  of  the  court  below), 
that  user  or  publication  in  the  colony  subsequent 
to  the  date  of  the  original  letters  patent,  but 
prior  to  the  grant  of  the  Utters  of  registration, 
affects  the  validity  of  stuih  letters  of  registra- 
tion. 

Benewal  fees  imposed  by  the  2nd  schedule  of  the 
Act  on  letters  patent  are  not  payable  in  respect 
of  letters  of  registration. 

Judgment  of  the  court  beloui  affirmed. 

If  the  specrfication  of  the  originai  patent  has  been 
amended,  an  application  should  be  made  to  the 
registrar  in  the  colony  for  leave  to  amend  the 
tpecification  deposited  with  the  application  for 

(«>  B«portad  by  O.  E.  SlALOIM,  Eaq.,  Barriiter-kt-L«w. 
VoL  LXXZin.,  2148. 


letters   of  registration,    and    such  amendment 
should  not  be  made  a*  a  matter  of  course  toithout 
notice  topersotu  who  may  be  desirous  of  opposing 
the  amendment. 
Judgment  of  the  court  below  reversed. 

These  were  cross  appeals  from  an  interlocntoiy 
judgment  of  the  Fall  Court  of  the  Colony  of 
Western  Australia,  given  upon  a  special  case  in 
an  action  for  infringment  of  certain  letters  of 
registration  of  a  patent  granted  in  Western 
Australia. 

The  Australian  Gold  Becovery  Company 
Limited,  the  appellants  in  the  first  appeal,  were 
the  plaintiffs  m  the  action  and  the  lAke  Yiew 
Consols  Limited,  the  appellants  in  the  second 
appeal,  were  the  defendants. 

The  special  case  raised  eight  questions,  and 
Lake  Yiew  Consols  Limited  appealed  against  the 
judgment  eiven  on  the  first  four  questions,  and 
the  AustraUan  Grold  Becovery  Company  Limited 
appealed  against  the  judgment  on  the  remaining 
fonr  questions. 

By  Order  of  the  Privy  Council,  dated  the  24th 
March  1900,  these  two  appeals  were  consolidated. 

Under  sect.  49  of  the  Western  Australian 
Patent  Act  1888  (52  Yict.  No.  5),  where  an  inven- 
tion has  been  previously  pateuted  in  auy  other 
country,  no  letters  patent  for  such  invention  can 
be  obttuned  in  Western  Australia,  but  the 
governor  may  grant  letters  of  registration  in 
respect  of  the  patent  obtained  in  the  other 
country  upon  the  conditions  set  ont  in  such 
letters  of  registration  and  in  the  Act.  The 
essential  conditions  for  obtaining  letters  of  regis- 
tration are  the  lodgment  in  the  Patent  Office  of 
certified  copies  of  the  letters  patent  and  of  the 
specification  which  it  is  desired  to  register,  and 
the  payment  of  a  first  or  initial  fee  of  152. 
Thereafter  the  letters  of  re^stratlon  are  subject 
to  the  provisions  of  the  Act  in  the  same  way 
mutatis  mutandis  and  as  fully  as  in  the  case  of 
letters  patent. 

On  the  17th  April  1889  the  British  letters 
^tent,  No.  14,174  of  1887,  were  registered  in 
Western  Australia,  and  letters  of  registration. 
No.  189,  were  granted  therefor  under  ute  Patent 
Act  1^,  and  the  letters  of  registration.  No. 
189,  were,  by  successive  assignments,  duly  vested 
in  the  Australian  Gold  Becovery  Company 
Limited. 

On  the  20th  Ang.  1895  the  specification  of  the 
British  patent.  No.  14.174  of  1887,  was  duly 
amendea  in  the  United  Kingdom,  and  on  the 
21st  Dec.  1895  it  wa«  alleged  by  the  Australian 
Gold  Becovery  Company  Limited  that  the  spnci- 
fication  which  had  oeen  lodged  in  the  Western 
Australian  Patent  Office  on  the  application  for 
the  grant  of  the  lettelts  of  registration.  No.  189, 
was  also  duly  amended  in  Western  Australia. 

On  the  8th  March  1898  the  Australian  Gtold 
Becovery  Company  Limited  issued  the  writ  in 
this  action.  They  claimed  an  injunction  to 
restrain  Lake  Yiew  Consols  Limited  from  in- 
fringing their  letters  of  registration  in  Western 
AustnJia  No.  189,  for  the  recovery  of  gold  from 
ores  by  what  is  known  as  the  "  Cyanide  Process." 

The  defences  were  {inter  alia)  that  the  letters 
of  registration  had  not  been  validly  amended  in 
certain  necessary  particulars,  had  lapsed  before 
action  brought,  and  were  invalid  because  of, 
among  other  things,  prior  publication  as  set  out 
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in  certain  particulars  of  objection.  Several  qnes- 
tiona  of  law  arose  ont  of  these  defences,  and  a 
special  case  raising  eight  question  was  agreed  to, 
and  by  order  referred  to  the  Fall  Court  of  Western 
Australia  for  decision. 

These  eight  questions  were  as  follows : 

1.  Whether  renewal  fees  were  in  April  1893,  or  at  any 
other  time,  payable  in  respeot  of  the  Aoatralian  Oold 
Beoovery  Company's  letters  of  registration  No.  189,  under 
and  by  virtne  and  in  pnrsiianoe  of  the  proTiaions  of  the 
Patent  Act  1888  (52  Viot.  No.  5). 

2.  If  such  renewal  fees  were  payable  as  aforesaid, 
whether  the  said  letters  of  registration  No.  189  lapsed 
or  became  void  by  reason  of  the  nonpayment  of  snoh 
renewal  fees. 

3.  Whether  nnder  the  oizonmitanoes  set  oat  in  para- 
graph 9  of  the  special  case,  the  specification  deposited 
with  the  application  for  letters  of  registration  No.  189 
was,  as  against  Iiake  View  Consols  Limited,  duly 
amended. 

4.  Whether  common  knowledge,  prior  user,  and  prior 
pnblioation  outside  the  colony  of  Western  Australia  (in 
the  case  of  letters  of  registration  granted  in  snoh 
colony)  (a)  prior  to  the  date  of  the  Britith  patent 
No.  14,174  of  1887,  on  which  the  said  letters  of  regis- 
tration No.  189  were  granted,  or  (b)  at  any  time  snb- 
seqnent  to  snoh  date,  bnt  prior  to  Uie  date  of  each 
letters  of  registration,  can  be  relied  upon  by  Lake  View 
Consols  Limited  as  a  defence  to  this  action. 

5.  Whether  grounds  of  objection  applicable  to  the  said 
letters  patent  No.  14,174  of  1887  can  be  of  avail  as  a 
defence  to  this  action. 

6.  Whether  any  common  knowledge,  prior  user,  or 
prior  publication  in  Western  Anstralia  subseqnent  to  the 
date  of  the  said  letters  patent  No.  14,174  of  1887  can 
affect  the  said  letters  of  registration  No.  189. 

7.  Whether  Siemen's  letters  No.  173,  being  founded 
on  a  later  patent  than  patent  No.  14,174  of  1887,  upon 
which  the  Australian  Oold  Recovery  Company's  letters 
are  founded,  are  not  in  contemplation  of  law  a  puisne 
grant  to  the  Australian  Oold  Beoorery  Company's 
letters. 

8.  Whether  the  Anstralian  Oold  Becorery  Company 
are  entitled  to  set  np  in  this  action  the  inyalidity  of 
Siemen's  letters  of  registration  No.  173  on  the  grounds 
mentioned  in  paragraph  4  of  the  amended  reply. 

The  proceuure  with  regard  to  grants  of  letters 
of  registration  at  the  date  of  the  grant  of  the 
Australian  Grold  Becovery  Company's  letters  of 
registration  was  governed  by  the  Western  Austra- 
lian Patent  Act  1888.  This  procedure  was  modi- 
fied by  the  Patent  Act  (Amendment)  1892  (55 
Yict.  No.  15),  and  was  finally  abolished  by  the 
Patents,  Designs,  and  Trade  Marks  Acts  Amend- 
ment Act  1894  (58  Vict.  No.  4).  Tho  two  last- 
mentioned  Acts  have,  however,  no  direct  bearii^ 
on  the  questions  to  be  determined  on  this  appeal. 

On  the  19th  Sept.  1899  the  judmnent  of  the 
Full  Court,  which  consisted  of  On^ow,  C.J.  and 
Stone  and  Hensman,  JJ.,  was  delivered. 

The  court  answered  question  No.  1  as  follows : 

That  reneval  fees  were  not  in  April  1893,  nor  at  any 
other  time,  payable  in  roepeot  of  letters  of  registration 
No.  189,  under  or  in  pursuance  of  the  provisions  of  the 
Patent  Act  1888. 

An  answer  to  question  2  thus  became  unneces- 
sary. 

Lake  View  Consols  Limited  appealed  against 
this  answer. 

The  court  answered  question  3  as  follows 
(answer  No.  2) : 

That  nnder  the  oiioumstanoes  set  out  in  paragraph  9 
of  the  special  case  the  specification  deposited  with  the 


application  for  letters  of  registration  No.  189  was  as 
against  Lake  View  Consols  Limited  duly  amended. 

Lake  View  Consols  Limited  appealed  against 
this  answer. 

The  court  answered  question  4  as  follows 
(answer  No.  3) : 

The  common  knowledge,  prior  user,  and  prior  pnblioa- 
tion outside  the  colony  al  Western  Anstralia  (in  the  oase 
of  letters  of  registration  granted  in  such  colony)  : 
(a)  Prior  to  the  date  of  the  said  British  patent 
No.  14,174  at  1887,  on  which  the  said  letters  No.  189 
were  granted,  or  (b)  at  any  time  subsequent  to  snoh  date 
but  prior  to  the  date  of  snoh  letters  of  registmtian, 
cannot  be  reliet!  upon  by  Lake  View  Consols  Limited  as 
a  defence  to  this  action. 

Lake  View  Consols  Limited  appealed  against 
this  answer. 

The  court  answered  question  No.  5  as  follows 
(answer  No.  4) : 

The  grounds  of  objection  applicable  to  the  letters 
patent  No.  14,174  of  1887  can  be  of  avail  to  Lake  View 
Consols  Limited  as  a  defenoe  to  this  action. 

The  Anstralian  (Jold  Eeoovery  Company 
Limited  appealed  against  this  answer. 

The  court  answered  question  No.  6  as  follows 
(answer  No.  5) : 

That  common  knowledge,  prior  user,  and  prior  pub- 
lication in  Western  Anstralia  anbaeqnent  to  the  date  of 
the  letters  patent  No.  14,174  of  1887  can  affeot  snoh 
letters  of  registration. 

The  Gold  Recovery  Company  Limited  appealed 
against  this  answer. 

The  court  dealt  with  questions  Nos.  7  and  8  as 
follows  (answer  No.  6) : 

That  in  the  absence  of  Siemens,  the  holder  of  the 
letters  of  registration  No.  173,  it  is  not  desirable  to 
answer  questions  7  and  8,  and,  moreover,  such  answers 
are  not  necessary  for  the  settlement  of  the  questions 
properly  at  issue  between  the  parties  before  the  court. 

The  Gold  Recovery  Company  Limited  appealed 
against  the  view  of  the  Foil  Court  as  so 
expressed. 

Mordton.  Q.C.,  BousfielA,  Q.C.,  /.  W.  Gordon, 
and  A.  J.  WoiUer  appeared  for  the  Australian 
Gold  Recovery  Company  Limited,  appellants  in 
the  first  and  respondents  in  the  second  appeaL 

NeviUe,  Q.O.,  HoMwne,  Q.C.,  and  B.  C.  MoOoy 
appeared  for  the  Lake  View  Consols  Limited. 

The  arguments,  which  turned  chiefly  upon  the 
wording  of  the  sections  of  the  Colonic  Patent 
Act  of  1888  (52  Vict.  No.  5),  appear  sufficiently 
from  the  judgment  of  their  Lordships. 

The  following  oases  were  referred  to : 
Buih  V.  Fox,  28  L.  T.  Bep.  O.  S.  240 ;  5  H.  L.  Cas. 

707; 
Barrit  v.  Rothwell,  56  L.  T.  Bep.  552 ;  35  Ch.  THr. 
416. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

Dee.  8. — Their  Lordships'  judgment  was  de- 
livered by 

Lord  Davet. — The  appeals  in  this  oase  are 
from  an  interlocutory  juagment  of  the  Supreme 
Court  of  Western  Australia,  dated  the  19th  Sept 
1899,  and  given  on  a  special  case  stated  in  an 
action  in  which  the  appellants  in  the  principal 
appeal  (the  Australian  Gold  Recovery  Oompaiiy 
Limited)  were  plaintiffs,  and  the  respondents  in 
the  principal  appeal  and  appellants  in  the  cnWB 
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appeal  (the  Lake  View  Consols  Limited)  were 
defendants.  The  object  of  the  action  was  to 
restrain  the  Lake  View  Consols  by  injunction 
from  infringing  certain  letters  of  registration 
having  the  force  of  a  patent  belonging  to  the 
Australian  Gold  Company.  Eight  questions  were 
asked  by  the  special  case,  of  which  the  first  four 
were  decided  in  favour  of  the  Australian  Giold 
Company,  and  the  last  four  in  favour  of  the  Lake 
View  Consols.  The  most  important  question  is 
the  one  numbered  6.  The  answer  to  it  turns  on 
the  true  oonRtruction  and  effect  of  sect.  49  of  the 
Western  Australian  Patent  Act  1888,  by  which 
holders  of  patents  obtained  in  Great  Britain  or 
.any  other  country  are  enabled  to  obtain  letters  of 
registiation  in  the  colony.  The  Australian  Gold 
Company,  being  the  holders  of  a  British  patent 
No.  14,174  of  1887,  have  obtained  letters  of  regis- 
tration in  respect  thereof  upon  which  they  are 
suing.  The  question  is:  Whether  any  common 
knowledge,  prior  user,  or  prior  publication  in 
Western  Australia  subsequent  to  the  date  of  the 
letters  patent  No.  14,174  of  1887  can  affect  the 

?laintiss'  said  letters  of  registration  No.  189  ? 
'he  court  has  decided  this  question  in  the  affirma- 
tive ;  the  Australian  Gh>ld  Company  say  wrongly. 
Sect.  49  of  the  Act  of  1888  is  as  follows:  "No 
person  shall  receive  a  patent  or  an  instrument  in 
the  nature  of  letters  patent  under  this  Act  for  an 
invention  or  discovery  which  has  been  previously 
patented  in  Great  Britain  or  any  other  country, 
bnt  it  shall  be  lawful  for  the  governor  in  his  dis- 
cretion on  the  application  of  any  person  being  the 
holder  or  assignee  of  any  patent  granted  or 
issued  in  Great  Britain  or  any  other  country  for 
any  new  discovery  or  invention,  and  upon  such 
proof  as  the  governor  may  deem  sufficient  that 
such  person  is  the  bond  fide  holder  or  assignee  of 
the  said  patent,  and  that  the  same  is  in  full  force, 
and  upon  payment  to  the  colonial  treasorer  of 
the  sum  of  152.  to  grant  letters  of  registration 
under  the  seal  of  Western  Australia  to  the  holder 
of  such  patent  as  aforesaid  or  his  assignee,  and 
such  letters  of  registration  shall  be  deposited  in 
the  Patent  Office,  and  shall  be  deemed  to  be 
letters  patent  issued  nnder  this  Act  for  each 
invraition  or  improvement,  and  shall  have  the 
same  force  and  effect  as  letters  patent  issued 
thereunder,  and  shall  inure  to  the  benefit  of  the 
holder  during  the  continuance  of  the  original 
patent  in  the  ootintiy  in  which  it  was  issued  or 
granted  and  no  longer ;  and  tdl  the  provisions  of 
uiis  Aot  shall  apply  to  such  letters  of  registration 
in  the  same  way  mutaiia  mutandis  and  as  fully  as 
to  letters  patent  or  an  instrument  in  the  nature 
of  lettera  patent  bsued  nnder  this  Act."  There 
is  no  form  of  letters  of  registration  scheduled 
to  this  Act.  There  is  a  form  of  patent 
which  is  substantially  the  same  as  the  form 
scheduled  to  the  British  Act  of  1883.  The  letters 
of  registration  in  the  present  case  are  obviously 
based  on  the  form  of  patent  which  the  draftsman 
has  adapted  to  the  purpose  bat  not  always  with 
great  skill.  In  the  defeasance  clause  it  is  pro- 
vided that  if  it  shall  be  made  to  appear,  Sus., 
"  that  the  said  invention  is  not  a  new  invention 
as  to  the  public  use  and  exercise  thereof"  the 
letters  shall  be  void.  An  argument  was  founded 
on  these  words  to  the  effect  that  as  the  letters 
were  expressly  made  void  by  prior  user  but 
nothing  was  said  as  to  prior  publication  it  was 
not  intended  that  prior  publication  should  avoid 


letters  of  registration.  Their  Lordships  think 
that  the  words  "  public  use  and  ex»  rcise  "  mean 
use  and  exercise  within  the  colony.  The  words 
must  clearly  have  some  limitation  and  in  a 
colonial  document  the^  must  mean  what  they 
would  mean  if  need  in  letters  patent  granted 
in  the  colony.  The  argument,  however,  fails 
because  exactly  the  same  argument  might  be 
used  of  every  English  patent.  The  defeasance 
clause  says  nothing  about  prior  publication — yet 
all  the  world  knows  that  patents  may  be  avoided 
by  proof  of  prior  publication.  Moreover  it 
should  be  observed  that  the  letters  of  registration 
are  also  made  void  "  if  this  grant  is  contrary  to 
law "  which  raises  the  whole  question.  But 
their  Lordships  think  that  no  assistance  can  be 
derived  from  the  language  of  the  letters  them- 
selves which  is  not  statutory  under  the  Act  of 
1888  and  the  answer  to  the  question  must 
be  determined  on  the  language  of  the  Act. 
Learned  counsel  argued  that  the  effect  of  the 
section  was  merely  to  extend  the  foreign  patent  to 
the  colony,  and  to  give  the  holder  of  the  foreign 
patent  the  same  rights  in  the  colony  as  he 
possessed  in  the  country  of  origin,  and  that  the 
fetters  of  registration  must  stand  or  fall  with  the 
patent,  or  (in  other  words)  they  could  not  be  im- 
peached on  any  ground  which  would  not  be 
equally  fatal  to  the  patent  in  its  own  country. 
They  therefore  denied  that  prior  publication  or 
even  prior  user  in  the  colony  after  the  date  of 
the  patent  affected  the  letters  of  registration, 
though  they  were  disposed,  if  possible,  to  draw  a 
distinction  between  prior  user  and  prior  publica- 
tion. In  the  opinion  of  their  Lordships  no  such 
distinction  can  be  made.  If  prior  publication  is 
innocuous  prior  user  must  be  equally  so  under  the 
Act.  The  Act  says  that  the  letters  of  registration 
shall  be  deemed  to  be  letters  patent  issued  under 
the  Act  (that  is)  to  be  a  colonial  patent,  and 
that  all  the  provisions  of  the  Act  shall  apply 
to  the  letters  of  registration  as  fully  as  to  letters 
patent  issued  under  the  Act.  Their  Lordships 
are  of  opinion  that  the  effect  of  these  words  is  to 
attach  to  letters  of  registration  all  the  statutory 
incidents  of  letters  pa'^ent  and  to  bring  in  all 
the  statutory  provisions  subsequent  to  the  grant- 
ing of  a  patent.  Now  one  of  these  provisions 
is  contained  in  the  Slst  section.  Sub-sect.  (2) 
of  that  section  provides  that  revocation  of  a 
patent  may  be  obtained  on  petition  to  the  court, 
and  (3)  that  every  ground  on  which  a  patent 
might  at  the  commencement  of  the  Act  be 
repealed  by  tcire  faeiaa  shall  be  available  by 
way  of  defence  to  an  action  for  infringement,  ana 
shall  also  be  a  ground  of  revocation.  It  cannot 
be,  and  was  not  disputed,  that  prior  publication 
or  user  was  a  ground  on  which  a  patent  might 
be  repealed  by  scire  faciat.  But  their  Lordships 
would  prefer  to  put  this  case  on  a  broader  ground. 
By  the  provisions  of  the  49th  section  the 
governor  is  empowered  to  grant  a  monopoly 
within  the  colony  in  some  manufacture  or  pro- 
cess to  the  grantee  of  the  letters  of  registration. 
It  is  contrary  to  the  common  law  of  this  country 
(which  the  Australian  settlers  carried  with  them), 
as  well  as  to  the  Statute  of  Monopolies,  for  the 
Crown  to  g^-ant  a  monopoly  to  any  person  of 
any  known  manufacture.  The  Statute  of  Mono- 
polies has  been  held  to  be  only  declaratory  of  the 
common  law.  Two  reasons  have  been  assigned 
for  this  mle  of    law :  first,  that  a    man  cannot 
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lawf  ally  be  deprived  of  the  right  to  use  a  known 
ait  or  trai'e  ;  and,  secondly,  becanse  if  an  inven- 
tion is  known^  the  public  can  receive  no  coosidera- 
tion  from  the  patentee  for  the  grant  of  the  sole 
right  of  exercising  it.  No  doubt  the  Legislature 
may  overrule  the  common  law,  and  authorise  the 
grant  of  a  monopoly  of  the  exercise  of  a  known 
manufacture.  But  their  Lordships  think  that 
6uch  an  intention  would  have  to  be  very  clearly 
expressed,  and  no  implication  having  an  effect  so 
injurious  to  the  subject  ought  to  be  made  without 
express  words  of  enactment.  Their  Lordships 
think  that  the  provisions  of  sect.  49  merely  afford 
a  machinery  by  which  the  holder  of  a  foreign 
patent  may  obtain  protection  for  his  invention 
within  the  colony,  without  the  formalities  and 
delay  necessary  on  an  application  for  a  patent,  but 
subject  to  all  the  incidents  and  conditions  to 
which  Ititters  {uitent  would  be  subject.  They 
therefore  agree  with  the  court  below.  Ques- 
tions 5,  7,  and  8  were  not  pressed  by  learned 
oounRel.  Indeed,  questions  7  and  8  seem  to  have 
been  asked  under  some  misapprehension.  It  is 
perfrctly  immaterial  whether  Siemens'  patent  was 
good  or  bad  if  it  is  merely  relied  on  as  a  prior 
publication  of  the  invention  protected  by  the 
tetters  of  registration.  The  consequence,  there- 
fore, is  that  the  principal  appeal  of  the  Australian 
Gk>ld  Becovery  oompan;^  ousht  to  be  dismissed, 
and  their  Lordships  wiUl  humbly  advise  Her 
Majesty  accordingly.  To  turn  now  to  questions 
1,  2,  3,  4,  which  form  the  subject  of  the  cross- 
appeal  Questions  1  and  2  may  be  taken 
together  and  the  point  rtused  is  whether  the 
renewal  fees  charged  by  the  2nd  schedule  of  the 
Act  on  letters  patent  are  payable  in  respect  of  the 
letters  of  registration.  Their  Lordships  have  had 
some  difficulry  in  coming  to  a  satisuctoiy  con- 
clusion on  this  point.  There  are  considerations 
which  tend  both  ways.  On  the  one  hand  atten- 
tion is  called  to  the  enactment  that  the  provisions 
of  the  Act  are  applicable  mutatis  mutandis  to 
letters  of  registration.  Why  not,  therefore,  apply 
sect.  29  and  the  schedule  re^rred  to  in  it  P  Some 
of  the  items  in  sched.  2  certainly  would  apply  to 
letters  of  registration  and  there  is  no  reason  (it 
is  said)  for  excluding  the  payment  of  the  fees  to 
be  paid  on  every  patent  at  the  expiration  of  four 
years  and  seven  years  from  its  date.  On  the 
other  hand,  It  is  pointed  out  that  a  fee  of  15Z. 
exceeding  the  aggregate  fees  payable  on  the 
application  for  a  patent  is  payable  on  application 
for  letters  of  registration ;  and,  further,  that  as 
tetters  of  registration  last  only  so  long  as  the 
patent  on  which  they  are  founded  the  periods  or 
epochs  in  the  life  of  the  one  are  or  may  be  quite 
different  from  those  in  the  life  of  the  other.  It 
is  argued  that  the  fees  payable  on  renewals 
should  be  regarded  as  fixed  with  reference  to  the 
scale  of  fees  payable  on  and  consequent  on  appli- 
cation which  do  not  apply  to  letters  of  registra- 
tion. The  learned  judges  have  answered  the  first 
question  in  the  negative,  and  their  Lordships  are 
not  prepared  to  say  that  they  are  wrong.  The  third 
question  is  whether,  under  the  circumstances  set 
out  in  the  special  case,  the  specification  deposited 
with  the  application  for  letters  of  registration  was 
as  against  the  defendants  in  the  action  duly 
amended.  These  circumstances  were  shortly  as 
follows :  The  specification  of  the  British  patent 
was  amended.  On  the  15th  Oct  1895,  the  agent 
of  the  holder  of  the  letters  of  registration  by  tetter 


requested  the  registrar  of  patents  in  the  colony 
"  to  record  the  amendment  of  the  British  specifi- 
oation."    Without  issuing  any  advertisements  or 
any  further  {>roceeding  the  registrar  recorded  tiie 
amendment  in  his  office.    But  more  than  a  year 
afterwards  the  registrar  published  notice  in  the 
Government  Gazette  that  the  complete  specifica- 
tion had  been  amended,  and  at  the  same  time 
invited  any  persons  intending  to  oppose  "  the  said 
application  for  amendment     to  come  in  within 
one  calendar  month  from  the  date  thereof.   What 
the  intention  of  this  remarkable  document  was  it 
is  hard  to  say.    Their  Lordships  think  that  the 
provisions  of  sect.  23  of  the  Act  as  to  "  amend- 
ment of  specification"  are  made  applicable  by 
sect.  49  to  letters  of  registration  and  that  mutatis 
mutandis   the  specification  deposited    with    the 
application  for  and  referred  to  in  the  letters  of 
registration    is    the  "specification"   within    the 
meaning  of  sect.  23.    The  request  contained  in 
the  letter  of  the  15th  Oct.  1895  was  in  no  sense 
an  application  for  leave  to  amend,  but  was  what 
it  purported  to  be  and  what  the  registrar  under- 
stood it  to  be — viz.,  a  request  to  him  to  record  an 
amendment  already  made.    The  registrar  did  not 
exercise  any  judgment  in  the  matter,  but  appears 
simply  to  have  recorded  it.    The  oonnael  for  the 
Australian  Gold  Company  supported  the  regis- 
trar's view  and  in  the  alternative  argued  that  it 
was  casus  omissus  in  the  Act  and  fell  within  the 
Patent  Office  regulations  respecting  the  amend- 
ment   of    any   document    for  which  no  special 
provision  is  made.    Their  Lordships  cannot  agree 
with  this  suggestion,  and  they  think  that  there 
ought  to  have  been,  but  there  was  not,  an  applica- 
tion to  the  registrar  in  the  colony  for  leave  to 
amend  the  specification.    Persons  in  the  colonv 
had  no  opportunity  and  probably  no  loeus  standi 
to  oppose  the  amendment  of  the  specification  in 
London,  and  considerations  might  apply  to  the 
grant  of  leave  to  amend  in  the  colony  different 
from  those  which  could  be  brought   before  the 
comptroller  in  London.    The  learned  judges  in 
the  court  below  seem  to  have  been  of  the  same 
opinion,  but  they  thought  that  they  were  bound  by 
certain  decisions  in  England  that  the  propriety 
or  regularity  of  the  leave  to  amend  cannot  be 
controverted  in  a  subsequent  action  for  infringe- 
ment of  the  patent  {Bayer  and  Co.  v.  Bowher, 
8  Pat.   Gas.  389  ;    Moser    v.  Marsden,  13  Pat 
Cas.  24).     But   those    cases    have    no    applica- 
tion to  a  case  like  the  present   one,  in  which 
leave  to  amend  has  neither  been  asked  for  nor 
granted,  but  the  registrar  has  simply  recorded 
the  amendment  without  any  jurisdiction  to  do  so. 
Their   Lordships  therefore    will  humbly  advise 
Her  Majesty  that  the  order  so  fi*r  as  relates  to 
the  answer  to  the  3rd  question  be  reversed  and 
that  that  question  should  be  answered  in  the 
negative.    The  4th  question  answers  itself.    To 
make  it  consistent,  however,  with  the  answer  to 
question  5,  it  will  be  better  to  add  to  the  answer 
as  it  stands  the  words  "  except  so  far  as  they  may 
be  grounds  of  objection  applicable  to  the  letters 
patent  No.  14,174."    They  wiU,  therefore,  humbly 
advise  Her  Majesty  that  the  answer  to  the  4th 
question  be  varied  in  this  manner.    The  result  is 
that  the  principal  appeal  wholly  fails,  and  the 
appellants  should  pay  the  costs  of  it,  and  that 
the  appellants  in  the  cross  appeal  hare  partly 
failed  and  parUy  succeeded  and  should  have  no 
costs  of  their  appeal.    The  coets  in  the  court 
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below  were  reserved,  so  nothing  need  be  said 
abont  them. 

Solicitors  for  the  Australian  Gold  Beoovery 
Company,  DavicUon  and  Morrias. 

Solicitors  for  Lake  Yiew  Consols,  BwreheO* 
and  Co. 


Stt^tme  Cimrt  d  |jtbkatjur^. 


COURT   OF   APPEAL. 

Oct.  26  and  Nov.  2, 1900. 

(Before  Lord  Altbbstone,  C.J.,  Biqby  and 
WiLUAMS,  L. JJ.) 

Be  MiLLBR.  (a) 

APPEAL  IN   BANKBUPTCT. 

Bankruptcy — Sueperuion  of  payment — Notice — 
Verbal  admUtion  of  ineolveney — Aet  of  Bank- 
ruptcy— Payment  to  debtor  by  intending  partner 
— Agreement  to  repay  on  future  event— Insol- 
vency  before    luch  event  —  Liquidated  turn  — 
Petition— Bankruptcy  Act  1883  (46  <£  47  Viet. 
e.  52),  8.  4,  sub-e.  (A) ;  s.  6,  subs.  1  (b). 
In  Jan.  1900  an  agreement  was  executed  between 
M.,  a  stockbroker,  and  T.,  by  which  it  was  agreed, 
with  a  view  to  T.  becoming  a  memher  of  the 
Stock  Exchange,  and  entering  into  partnership 
v>ilh  M.,  that  T.  should  pay  20002.  into  M*! 
account  to  be  used  as  a  part  of  li's  capitcd  in 
his  business  untU  T.  became   his   partner,   M. 
paying    T.  interest  thereon  in    the  meantime. 
But  if  M.  should  use  the  20002.  otherwise  than 
as  voorking  capital,  T.  should  have  the  option  of 
oamcMing    the    agreement    by    notice,    and  of 
drawing  out  the  20002.    And  if  T.  should  not  on 
the  29iA  Sept.  next  become  a  member  of  tlie  Stock 
Exchange,  or  should  not  be  at  liberty  to  enter 
into  a  partnership  vnthin  that  period,  in  either 
ease  T.  should  at  any  tim^  after  have  the  option 
on  notice,  of  determining  the   agreement,  and 
thereupon  the  20001.  should  be  repaid  to  T.  with 
interest. 
The  money  was  paid,  and  on  the  ^th  June  M. 
was  hammered  on  the  Stock  Exchange.      He 
wrote  to  T.  informing  him  of  the  fact,  and  on 
the  3rd  July  at  an  interview  M.  told  T.  he  ioa« 
utterly  penniless,  and  that  he  could  not  pay 
anybody,  and  that  he  had  lost  everything. 
Jield,  that  if  T.  was  a  creditor  on  the  3rd  July  for 
20002.,  either  then  payable  or  payable  at  a  certain 
future  time,  tliere  was  notice  by  M.  uritkin  sect.  4, 
svb-sect.  (h)  of  the  Bankruptcy  Aet  1883,  that 
"  he  had  suspended  payment  of  his  debts." 
Beld,  also,  that  there  was  no  liquidated  sum  due 
to  T.  either  on  the  3rd  July  or  at  a  certain 
future  tims,  as  T.'s  only  remedy  was  an  action 
for  damages  for  breach  of  the  agreement. 
Seld,  also,  that  the  fact  that  M.  had  been  "  ham- 
mered"  did  not   give  T.  a  right  to  demand 
immediate  repayment  of  the  20002. 
Beld,  therefore,  that  there  was  no  debt  on  which 

to  found  a  petition  in  bankruptcy. 
This  was  an  appeal  by  the  debtor  from  a  receiving 
wder  made  by  Mr.  Registrar  Hope,    dated  the 
loth  Aug.  1900. 


(a)  Beponed  by  W.  C.  Biss,  Esq.,  Buriatartt-I^iw. 


The  qnestion  raised  by  the  appeal  was  whether 
there  was  a  eood  petitioning  creditor's  debt  on 
which  to  found  a  petition  in  bankruptcy. 

The  petition  was  dated  the  5th  July,  1900,  and 
the  act  of  bankruptcy  alleged  was  that  on  or 
about  the  3rd  July  1900  the  debtor  gave  notice  to 
Victor  Talbot,  the  petitioning  sreditor,  under  sub- 
sect,  (h)  of  sect.  4  of  the  Bankruptcy  Act  1883, 
that  he  had  suspended  payment  of  his  debts. 

On  the  20th  Jan.  1900  an  agreement  was  made 
between  Miller,  the  debtor,  and  Talbot  with  a 
view  to  Talbot's  ultimately  becoming  a  member 
of  the  Stock  Exchange  and  entering  into  ptutner- 
ship  with  Miller. 

In  furtherance  of  this  scheme  Talbot  paid  20002. 
into  Miller's  account ;  and  by  the  agreement  that 
amount  was  to  be  used  as  part  of  the  capital  of 
the  business  of  Miller  as  a  stockbroker  until 
Talbot  should  become  partner  as  contemplated  by 
the  agreement. 

The  agreement  provided  by  clause  4  for  the 
payment  of  interest  to  Talbot  at  a  certain  rate, 
which  was  fixed  by  a  subsequent  agreement  of  the 
23rd  April  1900  at  10  per  cent. 

By  cWse  5  it  was  provided  that  the  20002.  was 
to  be  used  by  Miller  for  the  purpose  of  his  busi- 
ness as  a  stockbroker,  but  not  for  any  hazardons 
or  speculative  purpose  or  otherwise. 

Clauses  6  and  8  of  the  agreement  were  in  the 
following  terms  : 

Clauae  6.  If  tha  said  Samuel  liillei  shall  use  the  said 
■nm  of  20001.  provided  by  him  (Viator  Talbot)  otherwise 
than  as  working*  capital  for  his  said  bnaineaa  as  provided 
by  olaose  2  hereof,  the  said  Viotor  Talbot  shall  have  tha 
option  (at  an;  time  after  anoh  breach)  of  oancelling  this 
agreement  by  notice  left  at  his  office,  No.  33,  Comhill, 
aforesaid,  and  npon  sach  notice  being  given  the  said 
Viotor  Talbot  shall  be  at  liberty  to  draw  oat  his  said 
(Dm  of  20001.,  and  for  that  purpose  shall  sign  and  do  all 
neoessary  docaments  and  things,  and  the  said  Samuel 
Miller  shall  forthwith  pay  to  the  said  Talbot  Viator  any 
part  of  the  said  sum  of  20001.  which  may  have  been 
withdrawn,  together  with  interest  at  the  appropriate 
rate  on  the  said  sum  of  20001.  up  to  the  data  of  the 
repayment  thereof  to  the  said  Viotor  Talbot,  and  there- 
upon this  agreement  shall  be  at  an  end. 

Clause  8.  IT  the  said  Viotor  Talbot  shall  not  on  or 
before  the  Slst  day  of  March  next  become  a  member 
of  the  Stock  Exchange,  or  if,  having  become  a  member, 
he  shall  not  be  at  liberty  to  enter  into  a  partnership 
within  that  period  by  reason  of  his  recommenders  with- 
holding their  consent,  then  and  in  either  of  the  said 
oases  the  said  Viotor  Talbot  shall  at  any  time  after  the 
31st  day  of  March  next  have  the  option  (to  be  exeroised 
by  notice  to  tha  said  Samuel  Miller  to  be  given  as  afore- 
said) of  determining  this  agreement,  and  thereopon  the 
said  sum  of  20001.  so  to  be  paid  by  the  said  Victor 
Talbot  as  aforesaid  and  all  other  moneys  provided  by 
the  said  Viotor  Talbot,  together  with  interest  at  the  rate 
of  10  per  cent,  per  annum  up  to  the  date  of  repayment, 
shall  be  returned  and  paid  by  the  said  Samuel  MUler  ij 
tha  said  Viotor  Talbot,  and  this  agreement  shall  be  at  an 
and. 

The  date  of  the  31st  March  fixed  by  the  agree- 
ment for  the  contemplated  commencement  of  the 
partnership  was  by  the  subsequent  agreement  of 
the  23rd  April  already  mentioned,  extended  to 
the  29th  Sept. 

Talbot  duly  paid  20002.  to  Miller's  account,  and 
Miller  from  the  date  of  the  agreement  carried  on 
the  business  of  a  stockbroker. 

On  the  28th  June,  in  consequence,  it  was  said, 
of  the  failure  of  a  client  to  pay  a  sum  of  20002. 
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due  from  him,  Miller  was  hammered  upon  the 
Stock  ExohauKe. 

On  the  Ist  July  Talbot  wrote  to  Miller  asking 
for  82.,  being  two  weeks'  payment  of  the  amount 
arranged  by  the  agreement  to  be  paid  in  respect 
of  the  advance  of  20002.,  and  in  reply  Miller  wrote 
informing  Talbot  of  what  had  occurred,  and 
stating  that  he  had  been  hammered,  and  that  his 
affairs  were  in  the  hands  of  the  official  assignee 
of  the  Stock  Exchange. 

On  the  8rd  July  the  interview  oocorred,  at 
which  it  was  alleged  that  the  bankrupt  gave  the 
notice  under  sub-sect,  {h)  of  eect.  4  of^  the  Act  of 
1883.  At  that  interview  (according  to  Talbot's 
evidence,  which  was  not  contradicted)  Miller  told 
Talbot  that  be  was  atterly  penniless,  and  when  he 
asked  him  if  he  could  give  him  any  money  he 
stated  that  he  could  not  pay  anybody,  and  that 
he  had  lost  everything. 

Herbert  Meed,  Q.G.  and  F.  M.  Abrdhams  for  the 
appellant. — In  the  statements  made  in  the  letter 
and  conversation,  the  debtor  did  not  give  notice 
to  the  respondent  that  he  had  suspended,  or  that 
he  was  about  to  suspend,  payment  of  his  debts 
within  snb-seot.  (h)  of  sect.  4  of  the  Bankruptcy 
Act  1883.  If  a  stockbroker  is  "  hammered '  on 
the  Stock  Exchange  it  does  not  follow  that  he 
becomes  bankrupt  generally.  It  only  affects 
him  as  a  broker,  and  prevents  him  paying  one 
Stock  Exchange  creditor  before  another.  He  may 
go  on  paying  his  private  debts : 

Re  Scott  (1896)  1  Q.  B.  619. 
At  the  date  the  bankruptcy  petition  was  presented 
there   was   not  due  to    Talbot   any   bquidated 
sum  payable  either  immediately  or  at  some  cer- 
tain future  time : 

Ew  parte  Taylor,  41  L.  T.  Bap.  6 ;  12  Ch.  Div.  366. 
Therefore  Talbot  was  not  entitled  to  present  a 
bankruptcy  petition  against  him:  (Bankruptcy 
Act  18^,  8.  6,  Bub-s.  1  (5). 

MeCaM,  Q.O.  and  F.  Cooper  Willis  for  the 
respondent. — When  Miller  was  hammered  on  the 
Stock  Exchange  it  became  impossible  for  him  to 
carry  out  the  agreement,  and  the  20002.  became 
immediately  payable  to  Talbot,  and  he  was  in  a 
position  to  sue  him  for  it  as  money  had  and 
received: 

KiMwltt  V.  Botnll,  23  L.  T.  Sep.  70. 
Then  his  statement  to  bis  creditor  on  the  3rd 
July  was  an  act  of  bankruptcy  within  sect.  4, 
snb-sect.  {h). 

Herbert  JJ*ed,Q.O.  in  reply.      Cur.adv.vuU. 

Nov.  2. — Lord  Alyebstone,  G.J.  (after  stating 
the  facts  above,  said:) — I  am  of  opinion  that  if 
Talbot  was  a  creditor  on  the  3rd  Julv  for  the  sum 
of  20002.,  either  then  payable  or  pavable  at  a  certain 
future  time,  there  was  a  notice  by  the  bankrupt 
under  sub-sect,  (h)  of  sect.  4 ;  but  in  m^  opinion 
tiiere  was  not  upon  the  3rd  July  any  liqmdated 
sum  due  to  Talbot,  either  then  or  at  a  certain 
future  time.  It  was  not  contended  before  us  that 
any  event  had  happened  which  justified  Talbot  in 
giving  a  notice  under  clause  6  of  the  original 
agreement,  but  it  was  urged  that  the  whole  oKno- 
ment  was  subject  to  the  condition  that  Miller 
should  be  in  a  position  to  carry  on  the  business, 
and  that  what  had  occurred  upon  the  28th  June 
rendered  it  impossible  for  him  to  fulfil  the  agree- 
ment, and  that  thereupon  the  20002.  became  im- 


mediately  payable.  I  cannot  take  this  view.  It 
seems  to  me  that  as  things  stood  on  the  3rd  July 
Talbot's  only  remedy  was  in  damages  for  breach 
of  the  agreement.  If,  for  instance,  the  20002. 
was  lost  in  the  business  by  it«  being  used  for 
hazardous  or  speculative  purposes  or  by  some 
other  cause  not  contemplated  by  clause  6,  Talbot's 
right  course  was  to  sue  Miller  for  damages ;  and 
I  cannot  see  that,  either  under  the  agreement  or 
on  general  principles,  the  fact  that  Miller  wag 
hammered — it  is  said  without  any  improper  con- 
duct on  Ills  own  part — gave  Talbot  a  right  to 
demand  immediate  repayment  of  the  20002.  I 
am  further  of  opinion  that  there  was  no  liquidated 
debt  of  20002.  payable  at  any  certain  future  time. 
The  question  of  whether  that  amount  ever  became 
payable  would  depend  upon  whether  Talbot  exer- 
cised his  rights  of  terminating  the  partnership 
under  the  agreement.  I  do  not  think  that  this 
contingency  can  properly  create  a.  debt  for  a 
liquidated  sum  payable  at  a  certain  future  time. 
The  appeal  will  be  allowed  with  costs. 

BiOBT,  L.J. — I  am  of  the  same  opinion,  but  I 
wish  to  found  my  judgment  exclusively  on  the 
state  of  things  on  the  3rd  July.  At  that  date  I 
think  that  Talbot  was  not  a  creditor,  and,  there- 
fore, the  statement  alleged  to  have  been  made  by 
Miller  would  not  be  a  sufficient  act  of  bank- 
ruptcy. 

Williams,  L.J. — ^I  entirely  agree.  There  can 
be  no  doubt  but  that  on  the  3rd  July,  as  on 
the  2nd  Jul^,  the  state  of  things  was  such 
that  it  was  impossible  for  Talbot  to  sue  (or 
money  lent  under  the  contract,  and  the  only 
question,  therefore,  is  whether  Talbot  was  in  a 
position  to  sue  for  money  had  and  received  on 
the  basis  of  the  contract  being  avoided  by  the 
hammering  of  Miller.  Now,  there  can  be  no 
donbt  but  that  a  contract  may,  without  an  express 
provision  to  that  effect,  be  made  conditional  npos 
the  continued  possibility  ef  performance.  A 
contract,  althougb  absolute  in  its  terms  and  con- 
taining no  express  revocation  in  particular  events 
which  may  render  the  performance  impossible, 
may  yet  sufficiently  denote  an  intention  of  the 
parties  that  the  contract  shall  apply  only  to  a 
particular  state  of  things  or  a  particular  venture 
contemplated  by  the  parties,  and  that  the  contract 
shall  not  apply  in  events  which  render  the  hap- 
pening of  the  contemplated  events  or  the  entering 
upon  the  contemplated  venture  impossible.  No 
doubt  in  such  an  agreement  a  condition  is  implied 
that  the  contract  may  be  avoided  under  those 
circumstances  to  which  it  manifestly  intended 
not  to  apply.  In  such  a  case  an  action  for  money 
had  and  received  would  lie ;  but,  in  mj  judgment, 
in  the  present  case  there  is  nothing  in  the  con- 
tract which  would  make  it  right  to  imply  such  a 
term.  The  utmost  that  can  be  implied  is  a  term 
for  the  protection  of  Talbot,  which  Talbot  could 
if  he  chose  waive.  Under  those  circumstances  I 
entirely  agree  with  Lord  Alverstone,  O.J.  that  at 
the  crucial  moment  the  only  right  of  Talbot,  if 
any,  was  to  bring  an  action  for  images. 

Solicitors:  Michael  Abrahams,  Son*,  and  Co.r 
H.  A.  Qraham. 
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Be  Bank  of  Stbia;  Owsn  and  Ashwobth's  Claim.           [Ct.  of  App. 

Nov.  23  cmd  26, 1900. 
(Before  Lord  Alvkbstonb,  C.J.,  Bioby  and 
Williams,  L.JJ.) 
J2e  Bank  of  Stbia  ;  Owen  and  Asuvtobth's 
Claim,  (a) 
apfbal  fbom  thb  chancebt  ditision. 
Company— IHreetor^^Quorum — Articles  of 
as$oeiation. 
By  one  of  the  artielet  of  OModaHon  of  a  company 
it  wo*  provided  that   the  continuing  directors 
might  aet  notwithtianding  any  vacancy. 
Seld,   tliat,  though  it  was  •provided  by  another 
article  that  the  directorate  should  not  be  less 
than  three,  itco  directors  had  power  to  bind  the 
company,  and  that  the  eorutruetion  of  the  articles 
as  to  continuing  directors  ought  ru>t  to  be  limited 
to  the  ease  of  filling  up  a  vacancy,  or  of  an 
emergency. 
Beld,  also,  that  persons  dealing  with  a  company 
in  ignorance  of  the  defects  in  the  constitution  of 
its  board  were  enabled  to  maintain  their  claim 
against  it. 
Decision  of  Wright,  J.  (ante,  p.  165)  affirmed. 
Thb  material  question  in  this  case  was  whether 
two   directors   had  power  onder  the  articles   to 
bind  the  company. 

_  "Wright,  J.  held  that  they  had  such  power,  but 
disallowed  the  itppellants'  claim  to  prove  in  the 
liquidation  of  the  company  on  the  sround  that 
they  had  lent  the  money  to  ]l£r.  Pilling,  the 
managing  director,  personally. 

The  facts  are  fully  stated  in  the  report  of  the 
'Case  before  Wright,  J.,  and  appear  shortly  in  the 
judgments. 

Jenkins,  Q.C.  and  Martelli  for  the  appellants. — 
There  was  nothing  to  give  aotice  to  the  appellants 
-of  any  irregularity,  and  they  were  entitled  to 
assume  everything  was  in  order.  The  memo- 
randum and  articles  are  the  only  things  with 
which  thev  are  affected  with  notice,  and  art.  42 
provides  that  "the  continuing  council  may  act 
notwithstanding  any  vacancy."  This  transaction 
was  therefore  binding  on  the  bank : 

Be  BeoUiih  Petroleum  Company;  Wallace's  oase, 
49  L.  T.  Kep.  348 ;  23  Ch.  Biv.  413. 

The  decision  of  Wright,  J.  oa  the  facte,  that 
"the  appellants  withdrew  this  money  from  the 
bank  and  re-lent  it  to  tiie  managing  director  per- 
sonally, is  wrong. 

Seed,  Q.C.  and  Percy  F.  Wheeler  for  the  liqui- 
dator.— The  articles  provide  that  the  number  of 
members  of  the  council  shall  not  be  lees  than 
three ;  and  the  provision  that  the  "  continuing 
council  may  act  notwithstanding  any  vacancy" 
merely  means  that  they  may  act  to  fill  up  the 
vacancy.  The  articles  are  imperative,  and  require 
that  there  should  be  not  less  than  three  directors, 
and  while  the  number  was  less  than  that 
«unimum,  even  a  quorum  could  not  act  as  a 
board : 

Kirk  V.  BeU,  16  Q.  B.  290 ; 

Be  Alma  Spinning  Company,  43  L.  T.  Bep.  620 ; 
16  Ch.  Div.  681. 

All  persons  dealing  with  the  company  must  be 
taken  to  know  the  provisions  of  the  articles.  In 
Be  Scottish  Petroleum,  Company ;  Wallace's  case 
(vbi  sup.)  a  quorum  of  two  was  sufficient  by  an 
express  provision  in  the  articles.    It  cannot  be 

(a)  Beported  by  W.  0.  Birh,  Esq.,  Barrlster-at-LkW, 


intended  that  a  board  of  two  could  transact  all 
the  business  of  the  company  notwithstanding 
the  article  providing  that  tbe  board  shall  consist 
of  not  less  than  three :  (per  Manisty,  J.  in  Tork 
Tramways  Company  v.  Willows,  46  L.  T.  Rep.  296 ; 
8  Q.  B.  Div.  685,  690).    They  also  referred  to  : 

Mdhony  V.  Baet  Hciyford  Mining  Company,  33 

L.  T.  B«p.  383 ;  L.  Bep.  7  E.  &  I.  App.  869  ; 
Bookley  on  Companies,  7th  edit,  p.  549. 

Lord  Alvebstoni:,  C.J. — This  is  an  appeal 
from  Wright,  J.  by  Messrs.  Owen  and  Ashworth, 
whose  claim  for  4000?.  has  been  disallowed.  It 
appears  that  on  the  9th  Sept.  1894  Messrs.  Owen 
and  Ashworth  advanced  40002.  There  seems  to 
be  some  doubt  and  uncertainty  as  to  what  actually 
happened  to  the  money.  It  is  not  possible  in  this 
ease  to  come  to  the  conclusion  that  the  bank  was 
not  the  debtor  of  Messrs.  Owen  and  Ashworth  in 
respect  of  that  money,  subject  to  a  point  which 
arises  in  a  later  transaction  in  the  year  1895.  On 
the  19th  Sept.  1894  the  two  directors,  Messrs. 
Whitworth  and  Pilling,  gave  to  Messrs.  Owen  and 
Ashworth  a  receipt  for  4000Z.  and  a  charge  upon 
certain  unpaid  capital.  The  seal  was  affixed  in  the 
presence  of  the  two  directors,  and,  for  reasons 
which  I  will  express  in  a  moment,  it  seems  to  me 
quite  clear  that  that  document  was  a  document 
binding  on  the  company  so  far  as  the  innocent 
creditor  was  concerned.  Amongst  the  objects  stated 
in  the  memorandum  of  association  were  to  carry 
on  the  business  of  banking,  to  lend  money  with 
or  without  secnrity,  to  receive  deposits  from 
members,  to  borrow,  raise  or  secure,  a  payment 
of  money  in  such  manner  as  the  company  should 
think  fi^  and  in  particular  to  issue  debentures  or 
debenture  stock.  Art.  34  provided  that  "  The 
council  of  administration  is  invested  with  full 
power  for  conducting  the  affairs  of  the  company 
either  by  its  own  body,  or  by  delegation,  as  may 
be  deemed  necessary  in  the  interest  of  the  com- 
pany." Then  art  38  provided  that  "  The  number 
of  members  of  the  council  shall  not  be  less  than 
three  nor  more  than  nine,"  and  art  42  that 
"  the  continuing  council  may  act  notwithstanding 
any  vacancy."  There  was,  in  addition,  a  minute 
passed  some  time  in  the  year  1893  that  tiie 
quorum  should  consist  of  three  members.  Now,  I 
gather  that  Wright,  J.  did  not  think  the  evidence 
with  regard  to  that  minute  was  at  all  satisfac- 
tory, and  it  certainly  does  not  appear  whether  the 
resolution  was  actually  passed  or  not,  but  certainly 
for  several  years  the  Dusiness  of  the  company 
was  conducted  by  two  directors  without  regard 
to  any  such  resolution,  if  it  ever  was  passed. 
Bnt,  in  the  first  place,  that  matter  seems  to  me 
not  to  be  really  important.  I  think  this  part  of 
the  oase  is  covered  by  the  decision  of  this  court 
in  Be  Scottish  Petroleum  Company;  Wallace's 
case  {ubi  sup.),  which  was  decided  upon  the  very 
ground  that  there  was  a  clause  in  the  articles 
which  provided  that  the  directors  might  act  no*-- 
withstanding  any  vacancy.  There  Baggallay,  L.J. 
said :  "  It  is  contended,  and  perhaps  rightly,  on 
behalf  of  Mr.  Wallace  that  two  of  these  four 
directors  had  ceased  to  be  directors  before  the 
allotment  was  made,  and  it  is  also  contended  that 
though  by  the  articles  two  directors  form  a 
quorum  when  the  board  is  duly  constituted,  there 
could  not  be  a  quorum  capable  of  ti-ansacting 
business  when  the  board  of  directors  was  not 
filled  up  to  the  minimnm  nnmber.    I  assume  that 
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the  retiring  directors  had  ceased  to  be  directors, 
and,  if  that  is  so,  the  board  was  not  made  np  to 
the  minimam  number."  That  is  a  point  which 
Mr.  Wheeler  pressed  on  us.  "  Still  I  think  that, 
having  regard  to  art.  83,  the  objection  cannot 
be  maintamed.  It  is  urged  that  this  article  can 
only  apply  when  the  number  of  directors  is  more 
than  four,  bat  I  see  no  reason  for  adopting  that 
view.  The  number  of  directors  never  exceeded 
four,  and  there  might  be  a  vacancy,  in  which  case, 
according  to  tbe  terms  of  art.  83,  the  continuing 
direotoi-B  could  act."  I  think  the  authorities  to 
which  Wright,  J.  referred  {County  of  Glovcetter 
Bank  v.  Budry  Merthyr  Steam  and  Hovte  Coal 
CoUiery,  &c.,  Company,  72  L.  T.  Rep.  376;  (1895) 
1  Gh.  629;  and  Biggerataffe  v.  Bowatt't  Wharf 
Limited,  74  L.  T.  Sep.  473 ;  (1896)  2  Ch.  93) 
in  his  judgment,  to  show  that  third  parties 
would  not  be  affected  by  such  an  objection,  are 
authorities  which  tralv  represent  the  law ;  and  if 
that  were  the  only  objection  there  could  be  no 
doubt  that  Messrs.  Owen  and  Ashworth  could 
maintain  their  claim  to  prove.  But  it  is  then 
said  by  an  arrangement  made  in  the  year  1895 
Messrs.  Owen  and  Ashworth  agi-eed  to  accept 
Mr.  Filling  as  the  debtor,  and  to  discharge  the 
bank.  That  point  was  decided  in  favour  of  the 
liquidator  by  Wright,  J.  I  cannot  help  thinking 
that  Wright,  J.  did  not  quite  keep  in  mind  all  the 
circumstances  that  happened  with  i-eference  to 
the  transaction.  [His  Lordship  then  considered 
the  facts,  and  continued :]  It  seems  to  me  im- 
possible to  come  to  the  conclusion  that  at  the 
date  of  the  liquidation  there  waa  any  arrange- 
ment or  agreement  between  Messrs.  Owen  and 
Ashworth  and  Mr.  Pilling  which  discharged  the 
bank.  I  am  therefore  of  opinion  that  the  appeal 
of  Messrs.  Owen  and  Ashworth  on  this  point 
must  be  allowed. 

BiOBT  and  WiLLiAHf a,  L.JJ.  concurred. 

Solicitors :  B.  K.  Bentley ;  Cartiale,  ZJnna,  Bider, 
and  Eeaton. 


Wedneeday,  Dee.  5, 1900. 

(Before  Lord  AiiYESSTOini,  C. J.,  Btoby 

and  Williams,  L.JJ.) 

Dalt  v.  Edwabdes.  (a) 

APPEAL  FSOH  THE  CHANCBBY  DIYISION. 

Landlord  and  tenant — Lease — CotetMnt  not  to 
assign  vyithout  cmuent  of  lessor — Theatre — 
Befreshment  contract — Alleged  breach  of  cove- 
nant— Licence. 

On  the  %th  Feb.  1894,  E.,  the  lessee,  granted  an 
■underlease  of  a  theo^e  to  D.  for  a  term  of  years. 

D.  covenanted  with  E.  not  to  "  assign,  demise, 
or  otherwise  part  with  the  indenture,  or  any 
estate  or  interest  therein  "  without  the  Iteence  of 

E.  There  was  a  proviso  for  re-entry  on  any 
breach  of  any  of  the  covenants  by  the  under- 
lessee. 

On  the  15th  April  1898  D.  granted  to  F.  W.  arul 
Co.  "  the  free  and  exclusive  licence  and  right  to 
the  use  of  aU  the  refreshment  rooms,  bars, 
smoking  rooms,  wine  cellars,  and  offices,"  in  the 
theatre,  together  with  the  free  right  of  access 
thereto,  and  also  the  sole  and  exclusive  privilege 
of  advertising  therein,  to  hold  the  premises  for 
a  term  of  years.     The  •'  landlord  "  had  power  to 

(a)  Beported  by  E.  A.  ScaAicaLiT,  Eaq.,  Barriater-M-Lftw. 


determine  the  term  on  nonpayment  of  rent ;  and 
covenanted  that  the  tenants  should  peticeably  and 
quietly  "  hold,  oeeupy,  and  enjoy  th»  heredita- 
ments and  premises  without  lawful  let,  suit, 
trouble,  eviction,  or  disturbance  by  the  landlord 
or  any  other  person." 

No  licence  to  "  assign,  demise,  or  otherwise  part 
with  "  was  obtained  by  D.  from  E.  as  required 
by  the  covenant  in  the  underlease. 

On  the  Mh  Sept.  1898  E.  took  possession  of  the 
theatre,  on  the  ground  that  D.'s  contract  wiOi 
F.  W.  and  Co.  was  a  breach  of  that  covenant. 

Held,  that  looking  at  the  document  of  the  ISlk 
April  1898  as  a  whole,  the  fair  effect  of  it  was 
that  a  licence  instead  of  a  lease  of  the  property 
was  redUy  what  was  intended  by  the  parties, 
although  there  were  partieidar  words  in  the 
document  which  might  lead  to  a  contrary  conclu- 
sion; that  F.  W.  and  Co.  took  no  estate  or 
interest  in  the  property ;  but  thai  they  wert 
entitled  to  consider  themselves  as  having  an 
exclusive  privilege  for  the  supply  of  refresh- 
ments ;  and  that  therefore  no  breach  of  the  cove- 
nant in  the  underlease  had  been  committed. 

Decision  of  Eekewich,  J.  (82  L.  'I.  Sep.  37^ 
affirmed. 

Os  the  8th  Feb.  1894  the  defendant  George 
Edwardes,  being  the  lessee  from  Lord  Salisbary 
of  certain  premines  in  Granboume-street,  granted 
an  underlease  of  the  premises  now  known  as 
Daly's  Theatre  to  the  plaintiff  Augustin  Daly 
for  a  term  of  twenty  years,  from  the  25th  Deo. 
1893,  at  a  yearly  rent  of  5500Z. 

The  underlease  contained  a  covenant  by  Daly 
with  Edwardes  that  he  would  not  at  any  time 
during  the  term  thereby  granted  "  assign,  demise, 
or  otherwise  part  with  this  indenture,  or  any 
estate  or  interest  therein,"  for  all  or  any  part  of 
the  term,  to  any  person  or  persons  whomsoever, 
without  the  licence  of  the  lessor  or  his  assigns 
first  had  and  obtained  in  writing  under  his  or 
their  hand  or  hands  for  that  purpose,  bat  such 
consent  should  not  be  unreasonably  withheld  in 
tbe  case  of  a  respectable  and  responsible  tenant, 
it  being  the  intention  that  the  lessee  should  be  at 
liberty  at  all  times  to  produce  and  perform  by 
himself  and  company,  or  his  licensees,  any  first- 
class  comedy,  drama,  or  opera  without  the  neoes- 
_  sity  of  applying  to  the  lessor  or  his  assigns 
for  his  consent  in  that  behalf,  but  that  such 
licensees  should  not  be  at  liberty  to  assign, 
underlet,  demise,  or  otherwise  part  with  their 
term  without  the  licence  of  the  lessor  first  had 
and  obtained. 

There  was  a  proviso  for  re-entry  if  the  rent  was 
in  arrear  for  twenty-one  days,  or  on  breach  of  any 
of  the  covenaato  by  the  underlessee  therein  con- 
tained. 

At  the  date  of  the  underlease  of  the  8th  Feb.  1894 
Frank  Warr  and  Co.  had  the  exclusive  right  to 
supply  refresh  mente  to  the  theatre  and  the  exclu- 
sive privilege  of  advertising  therein. 

This  right  was  renewed  by  various  agreements 
and  finally  by  an  indenture,  dated  the  15th  April 
1898,  in  consideration  of  1400{.  and  of  a  weekly 
rent  of  15^,  Daly  granted  to  Frank  Warr  and  Co. 
"  the  free  and  exclusive  licence  and  right  to  the 
use  of  all  the  refreshment  rooms,  bars,  smoking- 
rooms,  wine  cellars,  and  offices  "  in  Daly's  Theatre, 
together  with  the  free  right  of  access  thereto, 
and  also  the  sole  and  exclusive  privilege  of  adver- 
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tising  therein,  to  hold  the  premises  for  the  term 
of  fifteen  and  three-qnarter  years. 

By  the  same  indenture  the  "landlord"  had 
power  to  determine  the  term  on  nonpayment  of 
rent,  and  also  power  to  discharge  any  servants  of 
the  said  "tenants"  for  miscondnct;  and  the 
landlord  covenanted  that  the  tenants  should 
peaceably  and  qnietly  "  hold,  occnpy,  and  enjoy 
the  hereditaments  and  premises  without  any 
lawful  let,  suit,  trouble,  eviction,  or  disturbance 
by  the  landlord  or  any  other  person." 

No  licence  was  obtained  by  Daly  from 
Sdwardes.  as  required  by  the  covenant  contained 
in  the  underlease  of  the  8th  Feb.  1894,  but  Daly 
alleged  that  Edwardes  was  aware  of  the  contract 
with  Frank  Warr  and  Co. 

On  the  4th  Sept.  1898  Edwardes  took  possession 
of  the  theatre  and  premises  on  the  ground  that 
the  contract  with  Frank  Warr  and  Co.  was  a 
breach  of  the  covenant  contained  in  the  under- 
lease of  the  6th  Feb.  1894. 

On  the  6th  Sept.  1898  Daly  issued  his  writ  in 
ibis  action  claiming  a  declaration  that  the 
re-entry  was  not  authorised  by  the  underlease; 
that  a  partnership  was  subsisting ;  delivery  up  of 
possession;  an  injunction,  anii  consequential 
relief. 

On  the  14th  Sept.  1898  Frank  Warr  and  Co. 
also  brought  an  action  against  Daly  and  Edwardes 
claiming  as  to  Edwardes  a  declaration  that  the 
plaintafib  were  entitled  to  the  exclusive  right  of 
Bnpplying  refreshments  and  advertising  in  the 
theatre;  an  injunction  to  restnun  Edwardes 
from  excluding  them  from  the  theatre ;  or,  in  the 
alternative,  damages  against  Daly. 

This  action  came  on  for  trial  before  Eeke- 
wicb,  J.  in  Feb.  and  March  1900,  when  his  Lord- 
ship reserved  judgment. 

On  the  20th  March  1900  the  learned  judge 
decided  (82  L.  T.  Bep.  372)  that  Daly  had  not 
parted  with  any  portion  of  the  theatre,  or 
any  estate  or  interest  therein ;  that  he  had 
retained  possession  of  the  whole  theatre  and 
full  control  over  the  same ;  that  the  agreement 
with  Frank  Warr  and  Go.  did  not  therefore  con- 
stitute a  breach  of  the  covenant ;  and  that  there 
must  be  judgment  for  the  plaintiff  with  costs. 

From  that  decision  the  defendant  Edwardes 
now  appealed. 

WarmingUm,  Q.G.  and  P.  0.  Lawrence,  Q.C. 
(with  them  Oeorge  Cave  and  Herman  Cohen)  for 
the  appellant. — The  document  of  the  15th  April 
1898  created  a  demise  and  gave  possession  to 
Frank  Warr  and  Co.  It  was  an  assignment  and 
eo  constituted  a  breach  of  the  covenant  contained 
in  the  underlease  of  the  8th  Feb.  1894,  entitling 
the  lessor  to  re-enter.  Authorities,  it  is  true,  do 
sot  assist  except  by  way  of  analogy,  the  matter 
being  really  one  of  construction  as  to  what  was 
the  true  intention  of  the  parties.  But  there  are 
namerons  cases  which  show  that  words  such  as 
"have,"  "enjoy,"  "use,"  and  "occupy,"  all  con- 
stitute a  lease.  The  case  most  f^ed  upon 
against  the  defendant  in  the  court  below,  but 
which  we  submit  is  distinguishable,  was  London 
and  Norih-Wettem  Baxkoaxi  Company  v.  Buek- 
maater  (31  L.  T.  Bep.  835 ;  33  76.  329 ;  L.  Bep.  10 
Q.B.  70,  444).  [Lord  Alvkestons,  C.J.— 1  do 
not  think  that  rating  cases  will  assist  either  one 
way  or  the  other ;  they  certainly  do  not  advance 
your  proposition  in  the  least.]    They  are  instruc- 


tive as  showing  that  documents  containing  words 
such  as  we  have  here  have  over  and  over  again 
been  construed  as  leases  and  not  as  mere  licences. 
[Lord  Alvekstone,  C.J. — You  can  make  nothing 
of  those  cases  on  the  present  occasion.] 

Warrington,  Q.C,  Eldon  Bankes,  L.  8.  Bristowe, 
and  S.  Newton  Crane,  for  the  respondent,  were 
not  called  upon  to  argue. 

Lord  AiiTKBSTONS,  C.J. — I  am  of  opinion  that 
the  learned  judge  in  the  court  below  has  come  to 
a  perfectly  right  decision  in  this  case.  I  do  not 
at  all  deny  that  the  arguments  which  have  been 
urged  by  Mr.  Warmington  and  by  Mr.  Lawrence 
are  well  worthy  of  consideration,  and  ou^ht  to  be 
carefully  weighed  and  answered.  But  it  seems 
to  me  that  when  one  looks  at  the  document  there 
is  no  doubt  that  the  true  construction  of  this 
agreement  with  Frank  Warr  and  Co.  is  to  give 
them  exclusive  rights  in  the  theatre  and  the  use 
of  various  parts  of  the  theatre,  the  enjoyment 
of  which  for  many  purposes  the  lessee  (and 
by  "  the  lessee "  1  mean  Daly)  is  also  himself 
intended  to  enjoy.  I  further  have  very  grave 
doubt  indeed  whether  it  could  possibly  oe  con- 
tended that  this  agreement  is  a  breach  of  the 
covenant  not  to  assign  in  the  original  lease.  Now 
the  lease  was  granted  in  the  year  1894,  and  it  was 
of  a  theatre  already  built,  and  it  is  not  denied 
that  the  theatre  contained  at  that  time,  and  pro- 
bably on  every  floor,  if  not  the  refreshment  bars 
it  now  has,  at  any  rate,  some  bars.  It  is  not 
denied  either  that  it  is  the  practice  in  all  theatres  to 
have  refreshment  bard  which  are  open  during  the 
performance.  Now  it  is  in  the  face  of  that  state 
of  circumstances,  and  having  regard  to  that 
state  of  circumstances,  that  this  covenant  was 
inserted :  "  Not  at  any  time  during  the  term 
hereby  granted  to  assign,  demise,  or  otherwise 
part  with  this  indenture  or  any  estate  or 
interest  therein  for  all  or  any  part  of  the 
said  term  to  any  person  or  persons  whomsoever 
without  the  licence  of  the  lessor  or  his  assigns 
first  had  and  obtained."  I  do  not  think  that  I 
need  read  anv  other  part  of  the  covenant  because 
it  is  oontended  that  the  agreement  of  1898  has 
created,  or  has  granted,  by  way  of  assignment, 
demise,  or  otherwise,  an  estate  or  interest  in  the 
theatre.  If  it  were  necessary  to  strictly  construe 
that  covenant  I  should  myself  have  doubted 
whether  it  was  originally  intended  to  apply  to 
any  subordinate  use  of  a  part  of  the  theatre 
wMch  was  ased  for  other  purposes  than  a  theatre. 
But  I  do  not  wish  to  be  thought  to  express  a 
final  opinion  upon  that.  I  think  that  we  should 
have  to  give  'consideration  to  the  fact  that  the 
words  "  pai-t  of  the  theatre  "  are  not  in  the  cove- 
nant, and  we  might  have  to  consider  what  was 
the  real  effect  ot  the  words  "any  estate  or 
interest  therein,"  having  regard  to  the  subject- 
matter  that  was  being  demised.  But  I  do  not 
wish  to  base  my  judgment  on  that,  because  I  want 
as  far  as  I  can'  to  express  my  opinion  with 
reference  to  what  has  been  done.  I  do  not  think 
that  it  has  been  seriously  contended  that  the 
landlord,  Edimrdes,  contemplated  that  all  the 
liquors  must  be  supplied  by  the  tenant  Daly,  and 
in  fact  Mr.  Warmington  and  Mr.  Lawrence  both 
put  it  that  there  might  be  a  sub-contract  of  some 
kind  or  a  licence  of  some  kind  if  it  did  not 
infringe  the  provisions  as  to  creating  an  estHte  or 
interest.    By  the  agreement  of  1^,  it  most  be 
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said,  in  favour  of  Mr.   Warmington'B  and    Mr. 
Lawrence's  contention,  that  Messrs.  Frank  Warr 
and  Co.   did  get  for  fifteen  years  the   exclusive 
use  of  the  eKisting  bars,  or  of  any  bars  that  were 
erected.    I  confess  that  for  myself  I  think  the 
words  "  or  at  any  time  hereafter  during  the  term 
existing  "  point  more  to  the  question  of  a  licence 
to  sell  than  the  right  to  any  particular  refresh- 
ment bars ;   but  I  will  assume  for  the  purpose  of 
the  judgment    I   am    now  delivering    that  Mr. 
Lawrence's    contention  may  be  right,  and  that 
they    have   the  right  to   have  those  particular 
bars  during  the  wnole  term.    I  also  agree  that 
there  are  a  number  of  words  in  the  agreement, 
such  as  the  word  "  demise,"  the  word  "  rent,"  and 
other  words  which,  if  yon  are  to  regard  them 
from  a  strict  conveyancer's  point  of  view,  with- 
out considering  what  the  real  substance  of  the 
agreement  is,  might  be  held  to  be  the  granting 
01  an  interest  or  an  estate  in  some  part  of  the 
theatre.    On  the  other  hand,   I  think  it  is  clear 
that  there  must  be  some  limit  put  upon  this  kind 
of  agreement  and  this  kind  of  covenant  in  the 
lease.    I  ventured  to  suggest  in    the    course  of 
the  argument  that  you  can  imagine  the  grant 
of  an  interest  in  a  small  part  of  a  house — a  cup- 
board or  cellar,    or    something   of  that  kind — 
which,  to  a  conveyancer,  might  no  doubt  be  an 
estate  or  interest  in  land,  and  yet  there  would  not 
be  a  breach  of  the  covenant,  if  it  was  clear  on  the 
face  of  the  whole  document  that  that  was  not  the 
intention  of  the  parties.     When  you  go  through 
these  claims  it  is  clear  that  all  these  spaces  are  to 
be  open  during  the  whole  of  the  performance, 
and  that  the  audience   or    the    visitors  to  the 
theatre  have  the   right  to   go   in  and   out  of 
the   greater   part   of^  those   spaces,    the    right 
to  use  the  lavatories,  and  the  right  to  sit  and 
smoke,  and  go  in  to  get  refreshments.    I  agree 
mth  Mr.  Lawrenoe  that  in  all  probability  if  Daly 
himself,  or  if  one  of  the  audience,  endeavoured  to 
go  behind  the  refreshment  bar,  and  to  interfere 
with  the  carrying  on  of  the  business  of  the  bar, 
he  would  have  been  put  out,  not  because  there 
was  any  technical  demise  of  a  portion  of  the 
premises  to  Frank  Warr  and  Co,,  but  because 
the  wbofe  agreement  contemplates  that  they  shaU 
have  the  exclusive  right  of  managing  the  bare, 
and  ot  carrying  on  the  business  of  the  supply  of 
lic|uora ;    and  it   would  be  wholly    inconsistent 
with  that  that  they  should  not  have  the  right  of 
keeping  improper  people  out,  or  of  keeping  Daly 
out,  during  the  time  that  they  were  carrying  on 
their  business  of  supplying  liquors.    That  would 
not  be,  in  my  opinion,  because  they  had  got  an 
interest  or  estate  created  in  the  land,  but  l^ause 
they  had  got  a  particular  privilege,  which  privilege 
carried  with  it  particular  rights,  and  was  subject  to 
particular  obligations.    Now,  as  I  have  said,  to  all 
these  spaces  Daly,  and  the  servants  of  Daly,  and  the 
visitors  to  the  theatre  had  more  or  less  access.    I 
put  it  to  Mr.  Warmington  whether  he  contended 
that  Frank  Warr  and  Co.  could  have  closed  any 
of  the  bars  at  the  top  if  they  did  not  find  it  pay ; 
and  I  think  he  very  properly  replied  "  No,'    not 
because  he  did  not  admit  that  it   was   not  a 
demise  or  interest,  or  creation  of  an  estate,  but 
because  it  would  be  inconsistent  with  the  other 
clauEes  ot  the  agreement.      I   think   that  that 
drives  one  to  the  conclusion  that  you  must  look 
at  the  agreement  as  a  whole.      Without  going 
through  the  different  clanaee  I  think  that  the 


whole  of  the  substantial  clauses  of  the  agreement 
point  to  the  view  which  the  learned  judge  has 
taken  in  the  co  urt  below,  namely,  that  it  was  an 
exclusive  privilege  for  the  supply  of  refreshments, 
with,  for  that  purpose,  the  limited  exclusive  use 
at  times  of  portions  of  the  spaces  that  were  given 
for  refreshments.  But  concurrently  with  that 
exclusive  use  of  portions  of  the  premises  during 
the  time  that  they  wanted  to  supply  the  refresh- 
ments, there  was  the  right  of  tne  audience  to 
pass  through  to  other  parts,  and  the  right  on  the 
part  of  the  landlord  to  go  for  the  purpose  of 
repairs  and  lighting,  and  mfEerent  things  of  that 
kind,  and  also  for  getUng  at  the  stores  which 
Mr.  Warmington  said  wer»  jointly  used  by  the 
two.  I  do  not  think  that  this  kind  of  case  is 
ever  to  be  decided  by  looking  at  the  mere 
expressions  in  particular  clauses,  or  by  considering 
the  covenants,  and  shutting  one's  eyes  to  what 
the  general  effect  ot  the  whole  document  is.  I 
repeat,  therefore,  that  I  come  to  the  eonclusimi 
that  tiie  fair  effect  of  this  agreement  is  that 
which  has  been  arrived  at  by  the  learned  judge 
in  the  court  below,  namely,  an  exclusive  privilege 
granted  to  Frank  Warr  and  Co.  to  supply  retresn- 
mente,  and  the  appropriation  for  the  purpose  c^ 
that  privilege  of  certain  spaces  on  the  various 
floors  of  the  theatre  with  the  concurrent  right 
on  the  part  of  Daly  and  his  servants,  and  the 
visitors  to  the  theatre,  to  use  such  parts  of  those 
spaces  as  were  not  for  the  time  being  required 
in  the  due  exercise  by  Frank  Warr  and  Co.  of 
the  privilege  they  had.  Without  saying  at  all 
that  the  form  of  the  agreement  doee  not  fairly 
give  rise  to  the  argument  which  Mr.  Warmington 
and  Mr.  Lawrenoe  have  very  ably  presented  to  us, 
I  come  to  the  conclusion  that  the  decision  of  the 
learned  judge  in  the  court  below  was  perfectly 
ri^ht.  The  appeal  will  therefore  be  dismissed 
with  costs. 

BioBT,  L.J.— Not  only  does  the  form  of  this 
agreement  naturally  give  rise  to  the  arguments 
that  have  been  presented  to  us  on  the  part  ot 
the  appeUant,  but  I  must  say  that  at  tne  first 
sight  of  the  agreement  I  was  verv  much  inclined 
to  take  the  view  for  which  they  have  contended. 
It  is  only  after  consideration,  and  careful  con- 
sideration, that  I  have  come  to  the  condusion 
that  a  licence  instead  of  a  lease  of  the  heredita- 
ment was  really  what  was  intended.  No  donbt 
there  are  words  that  would  lead  you  to  the  other 
conclusion — prima  faeie,  words  like  "  landlord " 
and  "tenant";  and  particularly  I  may  refer  to 
that  which  has  affected  my  mind — viz.,  what  is 
called  the  covenant  for  quiet  enjoyment.  It 
looks  very  much  like  a  lease  of  land.  But  I  do 
not  think  that  any  of  those  considerations,  or  all 
of  those  considerations  put  together,  should  take 
us  away  from  the  real  snbstauaoe  of  the  matter 
as  I  deiduce  it  from  the  words  used;  not  only, 
however,  from  those  words,  but  first  of  all  fnni 
those  words,  and  afterwards  from  the  rest  of  tiie 
agreement.  It  is  the  free  and  exclusive  licence 
and  right  to  use.  Those  are  not  words  primi 
facie  of  a  demise  of  land,  although  they  may, 
under  certain  circumstances,  have  tne  eftect  of  a 
demise  of  land.  But  what  are  Frank  Warr  and 
Co.  to  have  the  use  of  P  The  refreshment  rooms, 
bars,  and  smoke  rooms.  I  stop  there  because 
that  is  enough  for  my  purpose.  The^  are  to 
have  the  same  right  in  the  bars,  for  instaooe^ 
that  they  are  to  have  in  the  refreshment  rooms 
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and  smoke  rooms.  I  cannot  get  over  the  fact 
that  they  never  imagined  that  they  were  to  have 
«.  lease  of  the  refreshment  rooms  and  the  smoke 
rooms,  and  if  not  o£  those  then  not  of  the  bars. 
Liet  OS  look  at  the  state  of  the  admitted  facts. 
7he  smoke  room  was  to  be  nsed  by  those  persons 
who  paid  for  places  in  the  theatre,  or  were  ad- 
xoitted  by  the  order  of  the  lessee  of  the  theatre. 
The  refreshment  rooms  were  to  be  used  in  like 
manner  by  the  same  class  of  people,  and  it  did 
not  follow  that  they  were  going  there  for  refresh- 
ments. They  might  obviously  not  intend  that  at 
all ;  they  might  go  to  obtain  a  change  of  atmo- 
sphere and  ol  scene,  and,  if  they  did  not  smoke, 
At  any  rate  to  get  relief  from  the  tedium  of  their 
places  in  the  Uieatre.  No  doubt  the  bars  were 
peculiarly  required  for  the  purpose  of  serving  out 
refreshment.  But  I  cannot  see  how  in  any  other 
way  they  differed  from  the  rest  of  the  rooms,  the 
refreshment  rooms,  and  the  smoke  rooms.  No 
doabt  the  persons  who  had  got  a  licence  to  sell 
refreshments  had  a  perfect  right  to  say  to  others, 
Yoa  must  not  come  oebind  our  bars  because  you 
will  interfere  with  us,  not  because  you  would  be  a 
trespasser.  Tfaey  would  say,  whether  to  the  lessee 
at  the  tbeatre,  or  to  anyboidy  else.  You  must  not 
come  here,  because  we  have  the  right  by  contract 
to  do  everything  that  is  required  for  serving 
refreshments,  and  we  cannot  do  that  effectually 
and  properly  if  you  come  behind  the  bars.  That 
is  not  treating  them  as  trespassers  on  land.  I 
cannot  see  that  that  was  in  their  minds.  I  asked 
a  question  which  probably  was  a  very  small 
matter,  but  it  seemed  to  me  not  immaterial, 
"  Who  lights  the  rooms,"  and  it  appears  that  the 
leasee  of    the    theatre  does    so.    That  lighting 

ribably  would  not  involve  much  interference, 
the  lights  were  turned  on  once,  probably  it 
would  not  be  likely  that  they  would  have  to  be 
interfered  with  during  the  whole  of  the  entertain- 
ment that  was  then  going  on.  But  still,  without 
a  reservation  for  that  purpose  in  the  lease  as  a 
mere  consequence  of  his  ownership,  I  apprehend 
that  if  there  had  been  any  difficulty  about  the 
electric  lights  during  the  performance,  it  would 
]have  been  the  lessee  of  the  theatre  who  would 
bave  bem  entitled  to  see  that  the  lights  were  put 
right.  At  any  rate,  if  anv  catastrophe  had 
happened,  it  would  be  set  right  by  him  and  not 
by  tiie  alleged  lessees  of  these  refreshment 
rooms.  On  the  whole,  I  think  that  the  pn^r 
oonclosion  is  that  Frank  Warr  and  Go.  took  no 
estate  or  interest  in  land,  but  that  they  were 
entitled,  for  all  reasonable  purposes,  to  consider 
themselves  as  having  an  ezclosive  licence  to 
provide  refreshments  and  all  that  follows  from 
that  privilege,  and  nothing  else  at  alL  There- 
fore I  join  in  affirming  the  decision  of  Eeke- 
wich,  J. 

Williams,  L  J. — I  agree.  No  one  has  con- 
'tended,  so  far  as  I  can  understand,  that  the 
grant  of  a  licence  and  right  to  the  use  of  all  the 
refreshment  i-ooms,  bars,  smoke  rooms,  &o.,  during 
the  term  of  this  agreement  would  amount  to  an 
assignment  or  demise  of  any  estate  or  interest  in 
the  subject-matter  of  the  principal  indenture  if 
in  truth  and  in  fact  such  grant  of  a  licence  and 
rit;ht  was  a  grant  upon  the  basis  that  the  land- 
lord should  in  fact  retain  dominion  and  control 
over  the  whole  of  the  premises.  In  my  judgment, 
although  the  lawyers  have  chosen  to  dress  up  this 
grant  of  a  licence,  or  this  grant  of  a  privilege,  in 


the  dress  of  a  lease  of  land,  yet  when  one  comes 
to  look  closely  at  the  provisions  of  the  document 
it  is  plain  that  it  is  really  a  grant  of  a  privilege 
and  licence  merely  masquerading  ai  a  lease. 
Under  those  circumstances  I  think  that  the  deci- 
sion of  Eekewich,  J.  is  perfectly  right. 

Appeal  dismissed. 

Solicitors  for   the  appellant,  8lark,  Edwards, 
and  Co. 

Solicitors  for  the  respondent,  John  C.  Button 
and  Co. 


Dee.  10  and  11, 1900. 

(Before  Riobt,  WiLLiAMSvand  Bohbb,  L.JJ.) 

EwABT  V.  Fbtbb  akd  Watnet,  Combe,  Beid, 

AND  Go.  Limited,  (a) 

APPEAL   PBOM  THE   CHANCEBY  DIVISION. 

Landlord  and  tenant — Lease— Underlease — For- 
feiture— Belief — Discretion — Re-enlry  on  liquu 
datum  of  company — Voluntary  toindtM-up— 
Solvent  company — Conveyancing  and  Law  of 
Properiy  Act  1881  (44  *  46  Viet.  e.  41),  «.  14- 
Conveyaneing  and  Law  of  Propwrty  Act  1892 
(56  &  56  Vict.  c.  13),  «.  4. 

By  an  indenture  of  lease,  dated  the  26th  Oct.  1896, 
a  public-house  was  demised  to  C.  and  Co. 
Limited,  brewers,  for  a  term  of  thirty  years 
at  a  yearly  rent  of  3001.  The  lease  was  granted 
in  consideration  of  a  premium  of  86002.  paid  to 
previous  lessees,  who  surrendered  a  then  emsHng 
lease. 

There  was  a  power  of  re-entry  to  the  lessors  if  and 
whenever  the  lessees  or  their  assigns,  being  a 
company,  should  enter  into  liquidcUion,  whether 
compulsory  or  voluntary. 

By  an  indenture  of  wnderteoee  of  the  same  date 
C.  and  Co.  Limited,  in  eonsideraiion  of  a 
premium  of  80002.,  demised  the  public-house  to 
the  defendiant  F.for  a  term  of  twenty-nine  and 
a  quarter  years  at  a  yearly  rent  of  8001., 
reducible  to  3001.,  if  F.  snotUd  buy  ail  his  beers 
from  C.  and  Co.  Limited.    This  F.  had  done. 

In  1898  C.  and  Co.  Limited,  being  solvent,  went 
into  voluntary  liquidoH^m  for  the  purpose  of 
amaigamoHna  wim  two  other  firms  of  brewers. 

The  piUniUiffs  daimed  that  the  voluntary  liquida- 
tion «07t«<tiu(e<i  a  forfeiture  of  the  lease. 

The  defendant  F.  counter-claimed  for  an  order 
under  the  Conveyaneing  and  Law  of  Property 
Aet  1892,  vesting  in  him  the  demised  premises 
for  the  residue  of  the  underlease. 

Held,  that,  having  regard  to  the  decision  of  the 
Court  of  Appeal  in  Horsey  Estate  Limited  v. 
Steiger  and  Fetrifite  Limited  (80  L.  T.  Bep. 
857;  (1899)  2  Q.  B.  79),  the  question  of  for- 
feiture could  not  be  gone  into ;  that  the  defen- 
dant F.  was  entitled  to  the  order  for  which  he 
counter-claimed ;  and  that  the  matter  had  been 
properly  referred  to  chambers  to  fix  a  fair  rent, 
sect.  4  of  the  Conveyancing  Act  1892  ^tvin^r  the 
court  a  discretion  to  settle  the  terms  upon  which 
the  demised  premises  should  be  vested  in  the 
underlessee. 

Decision  of  Kekewieh,  J.  (82  L.  T.  Bep.  415) 
afirmed. 

By  an  indenture  of  lease,   dated  the  26th  Oct. 

1896,  and  made  between  Gharles  Henry  Ewart 

(thereinafter  called  "the  lessor")   of    the   first 

(a)  Bcportad  by  E.  A.  Scbatcblit,  Baq.,  Bvri«tw-«VLaw. 
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part,  William  Heniy  Ellis  and  Henry  Ellis  of  the 
second  part,  Charles  John  Coombs  of  the  third 
part,  and  Combe  and  Co.  Limited  (thereinafter 
called  "  the  lessees  ")  of  the  fourth  part,  a  pnblic- 
hoase  known  as  the  "  Boundary  tavern "  was 
demised  hy  the  lessor  unto  the  lessees  for  the 
term  of  thirty  years  from  the  25th  Dec.  1895  at 
the  yearly  rent  of  3002.  payable  as  therein  men- 
tioned. And  it  was  thereby  provided,  and  the 
indenture  was  upon  this  express  condition,  that 
if  and  whenever  the  lessees  or  their  assigns,  being 
a  company,  should  enter  into  liquidation,  whether 
compulsory  or  voluntary,  then  and  in  any  such 
case  it  should  be  lawful  for,  but  not  obligatory 
upon,  the  lessor,  or  any  person  or  persons  duly 
authorised  by  hiinin  that  oehalf,  into  or  upon  the 
demised  premises  to  re-enter,  and  the  premises 
peaceably  to  hold  and  enjoy  thenceforth,  as  if  the 
indenture  had  not  been  made. 

The  lease  was  granted  in  consideration  of  a 
premium  of  85002.  paid  by  Combe  and  Co.  Limited 
to  previous  lessees,  who  surrendered  a  then  exist- 
ing lease. 

On  the  30th  Deo.  1896  Charles  Henry  Ewart 
died,  having  appointed  the  plaintiffs,  Richard 
Henry  Ewart  ana  others,  executors  and  trustees 
of  his  will  and  codicils. 

By  an  indenture  of  underlease,  also  dated  the 
26th  Got.  1896,  but  executed  after  the  indenture 
of  lease  above  mentioned,  the  premises  comprised 
in  the  lease  were  demised  by  Combe  and  Co. 
limited  to  the  defendant  Freaeriok  James  Fryer 
for  twenty-nine  and  a  quarter  years  from  the 
24th  June  1896. 

The  premium  paid  by  the  defendant  F.  J. 
Fryer  on  the  underlease  was  8000Z.,  and  there  was 
maide  payable  by  way  of  rent  the  yearly  sum  of 
800Z.,  reducible  to  3002.  if  he  should  haj  all  his 
beers  from  Combe  and  Oo.  Limited.  This  he  had 
done. 

There  was  a  covenant  for  quiet  enjoyment. 

On  the  same  date  the  defendant  F.  J.  Fryer 
mortgaged  the  underlease  to  Combe  and  Co. 
Limited  for  87002.,  to  secure  the  premium  which 
was  not  paid. 

At  meetings  of  Combe  and  Co.  Limited  held 
on  the  29th  Deo.  1898  and  the  13th  Jan.  1899 
respectively,  a  resolution  was  duly  passed  and 
confirmed  for  the  voluntary  winding-up  of  that 
company. 

Combe  and  Co.  Limited  were  solvent,  and  only 
passed  the  resolution  for  the  purpose  of  amalga- 
mation with  Watney  and  Co.  Limited  and  Beid 
and  Go.  Limited  and  of  forming  a  new  company, 
which  new  company  was  duly  incorporated  on  the 
29th  June  1899,  being  the  defendant  company 
Watney,  Combe,  Beid,  and  Co.  Limited. 

The  plaintiffs  alleged  that  they  became  aware 
for  the  first  time  on  the  20th  June  1899  that  the 
resolution  to  wind-up  Combe  and  Co.  Limited  had 
been  passed,  which  they  claimed  constituted  a 
forfeiture  of  the  lease.  They  then  demanded 
delivery  up  of  the  possession  of  the  Boundary 
tavern,  which  demand  was  refused. 

The  defendant  company  Watney,  Combe,  Beid, 
and  Oo.  Limited,  alleged  that,  in  addition  to  the 
85002.  premium,  they  hatd  expended  6002.  in 
repairs  and  improvements. 

On  the  25th  Jan.  1899  the  plaintiffs  accepted 
the  rent  due  at  Christmas  1898. 

The  resolution  for  the  liquidation  of  Combe  and 
Co.  Limited  was  registered  on  the  14th  Jan.  1899, 


and  was  advertised  in  the  London  Gazette  of  the 
17th  Jan.  1899. 

On  the  30th  March  1899  the  plaintiffs  were  pud 
the  rent  due  at  Lady-day  1899. 

This  action  was  brought  by  the  pbuntiffs 
against  the  defendant  F.  J.  Fryer  and  the  defen- 
dant company  Watney,  Combe,  Beid,  and  Go. 
Limited,  claiming  to  recover  possession  of  the 
Boundary  tavern,  and  to  establish  their  title 
thereto;  and  that  the  defendants  might  be 
ordered  to  do  all  necessary  acts  and  things  to 
transfer  to  the  plaintiffs  or  their  nominee  or 
nominees  the  existing  licences,  magisterial  and 
excise,  relating  to  that  tavern  on  being  paid  the 
fair  proportion  for  the  unexpired  terms  thereof; 
and  for  damages  for  the  non-delivery  thereof. 

The  defendant  company  alleged  that  the  plain- 
tiffs had  notice  and  knowledge  of  the  liquidation 
before  receiving  rent,  and  that  the  plaintiffs  bad 
never  served  upon  Combe  and  Co.  Limited  or 
upon  the  defendant  company  any  notice  under 
sect  14  of  the  Conveyancing  and  Law  of  Pro- 
perty Act  1881. 

The  defendant  F.  J.  Ftyer  delivered  a  counter- 
claim under  sect.  4  of  the  Conveyancing  and  Law 
of  Property  Act  1892,  claiming  that,  if  the  plain- 
tiffs were  entitled  to  recover  possession  as  claimed 
against  the  defendant  company,  a  declaration 
that  he  was  entitled  to  relief  from  the  pluntiffs' 
claim  to  recover  possession  of  the  premises,  and 
an  order  vesting  in  htm  the  premises  for  the 
residue  of  the  term  of  the  underlease  upon  sneh 
conditions  as  the  court  might  think  fit. 

Sect.  14  of  the  Conveyancing  and  Law  of 
Property  Act  1881  enacts  as  follows : 

(1.)  A  right  of  re-entry  or  forf  eitare  nndar  any  pioviso 
or  itipnlation  in  a  lease  for  a  breaoh  of  any  oorenant  or 
condition  in  the  leaie  shall  not  be  enforoeable,  by  aotion 
or  otherwise,  unless  and  until  the  lessor  serrss  on  the 
leasee  a  notioe  specifying  the  partionlar  breaoh  oom- 
plained  of  and,  if  the  hreaoh  is  capable  of  remedy, 
requiring  the  lessee  to  remedy  the  breaoh,  and,  in  say 
oase,  requiring  the  leasee  to  mike  oompensation  in 
money  for  the  breaoh,  and  the  lessee  fails  within  a 
reasonable  time  thereafter  to  remedy  the  breaoh,  if  it  is 
capable  of  remedy,  and  to  make  reasonable  oompsma- 
tion  in  mon^  to  the  satisfaotion  of  the  lessor  for  the 
breach. 

(2).  Where  a  lessor  is  proceeding,  by  action  or  oUier- 
wise,  to  enforce  snch  a  right  of  re-entzy  or  forfntnte, 
the  lessee  may,  in  the  lessor's  aotion,  if  any,  or  in  soy 
action  brought  by  himself,  apply  to  the  court  for  relisf ; 
and  the  court  may  grant  or  refuse  relief  as  the  court, 
having  regard  to  the  proceedings  and  candact  of  tbe 
parties  under  the  foregoing  provisions  of  this  seotion 
and  to  all  the  other  oironmstanoes,  thinks  fit ;  and  in 
oase  of  relief  may  grant  it  on  such  terms,  if  any,  as  to 
costs,  expenses,  damages,  compensation,  penalty,  or 
otherwise,  including  the  grranting  of  an  injonotioii  to 
restrain  any  like  breach  in  the  future,  as  the  oourt,  in  th« 
drcumstancea  of  each  oase,  thinks  fit. 

Sect.  4  of  the  Conveyancing  and  Law  of 
Property  Act  1892  enacts  as  follows : 

Where  a  lessor  is  proceeding  by  aotion  or  otherwise 
to  enforce  a  right  of  re-entry  or  forfeiture  under  taj 
oovenant,  proviso,  or  stipnlation  in  a  lease,  the  ooirt 
may,  on  application  by  any  person  claiming  as  under- 
lessee  any  estate  or  interest  in  the  property  comprised 
in  the  lease  or  any  part  thereof,  either  in  tbe  lessor's 
action  (if  any)  or  in  any  aotion  brought  by  such  penon 
for  that  purpose,  make  an  order  vesting  for  the  whole 
term  of  the  lease  or  any  less  term  the  property  com- 
prised in  the  lease  or  any  part  thereof  in  any  penon 
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«ntifled  aa  imdeTlsMee  to  any  estate  or  intereat  in  snoh 
property  upon  anoh  oonditiana,  aa  to  ezeoation  of  aoy 
deed  or  other  dooament,  payment  of  rent,  ooats,  expensaa, 
damayea,  oompenaatian,  giTing  aaonrity,  or  otharwiae,  aa 
the  oonrt  in  the  oiranmatanoea  of  eaoh  caie  ahall  think 
fit,  but  in  no  oaae  shall  any  snoh  nnderlaaaee  be  entitled 
to  require  a  leaae  to  be  granted  to  him  for  any  longer 
arm  than  he  had  nnder  hia  original  sobleaae. 

The  action  came  on  for  trial  before  Keke- 
-wicb,  J.  on  the  28th  March  1900,  when  his  Lord- 
ship decided  (82  L.  T.  Bep.  415),  on  the  authority 
of  ^ortev  EttoUe  Limited  v,  Steiger  and  PHrifite 
Limited  (80  L.  T.  Bei;.  857 ;  (1899)  2  Q.  B.  79). 
that  there  vas  a  forfeitare,  and  the  lease  and 
underlease  were  absolutely  gone;  that  a  new 
estate  was  vested  in  the  nnderlessee,  and  the 
vesting  might  be  for  part  of  the  term  or  of  part 
of  the  property,  but  that  it  could  not  be  for  a 
longer  term  than  the  original  underlease ;  that 
the  court  had  an  absolute  discretion  as  to  the 
conditions ;  that  the  ooTenant  as  to  buying  from 
Combe  and  Co.  Limited  would  not  be  inserted  in 
the  new  lease ;  and  that  there  would  be  a  reference 
to  chambers  to  fix  a  fair  rent. 

From  that  decision  the  defendant  F.  J.  Fryer 
and  the  defendant  company  respectively  now 
appealed. 

Warmington,  Q.C.  (with  him  R.  Jf erteale)  for 
the  apx>ellaiit  F.  J.  Fryer. — The  question  whether 
a  foneitnte  has  ooourred  in  consequence  of  the 
Tolnntary  liquidation  of  Combe  and  Co.  Limited 
is,  I  admit,  governed  by  the  decnsion  in  Horsey 
JEgtate  Limited  v.  Steiger  and  Petrifite  Limited 
(80  L.  T.  Bep.  857 ;  (1899)  2  Q.  B.  79).  and  thero- 
fore  I  do  not  propose  to  argae  that  point.  But  I 
submit  that  the  plaintiffs  have  waived  the  forfei- 
tare. The  liquidation  was  duly  advertised  in  the 
London  Oatette,  and  prospectnaes  were  issued 
broadcast  and  published  in  the  newspapers.  The 
advertisement  of  the  voluntary  windmg-up  was 
notice  to  all  the  world  :  (Buckley  on  the  Companies 
Acts,  7th  edit.,  p.  785,  citing  Chapman's  case, 
L.  B«p.  1  Eq.  346).  As  to  the  terms  upon  which 
relief  should  oe  given  to  the  underlessee  pursuant 
to  sect.  4  of  the  Conveyancing  and  Law  of 
Property  Act  1892,  the  new  lease  granted  should 
be  at  the  same  rent  and  with  the  same  covenanta 
as  in  the  original  lease.  This  particular  point 
was  considered  by  Charles  J.  in 

Wardens  and  Oovemort  of  Bir  Roger  Cholmeley'i 

School  V.  Sewell,  71  L.  T.  Bep.  88 1  (1894)  2  Q.  B. 

906. 
Another  case  which  indirectly  bears  npon  this 
point,  and  in  which  aect.  4  of  .the  Conveyancing 
and  Law  of  Property  Act  1892  was  construed,  was 

Jmray  v.  Oakihette,  76  L.  T.  Bep.  632 ;  (1897)  2 
Q.  B.  218. 

Senahato,  Q.C.  (with  him  /.  D.  Davenport)  for  the 
appellants  the  defendant  company. — AJs  to  whether 
proper  notice  under  the  Act  was  given,  see  the 
Conveyancing  and  Law  of  Property  Act  1881, 
8. 14,  sab-8.  (1).  That  sub-section  is  qualified  by 
sub-sect.  (6)  (i.).  It  does  not  extend  "  to  a  con- 
dition for  forfeiture  on  the  bankruptcy  of  the 
lessee.*'  "  Bankruptcy "  is  defined  by  sect  2, 
sub-sect,  (xv.)  to  include  "  liquidation  by  arrange- 
ment and  any  other  act  or  proceeding  in  law 
having,  under  any  Act  for  the  time  being  in 
force,  effects  or  results  similar  to  those  of  bank- 
ruptcy." The  question  whether  liquidation  of  a 
company  is  covered  by  the  section  was  decided  by 


the  Court  of  Appeal  in  Horeey  Estate  Limited  v. 
Steiger  and  PetnJUe  Limited  {vibi  «ttp.),  where  the 
express  point  arose  for  decision. 

Warrington,  Q.C.  and  T.  T.  Methold  for  the 
respondents  the  plaintiffs. — The  two  points  of 
forfeiture  upon  liquidation  of  the  company  and 
notice  under  sect.  14  of  the  Conveyancing  and 
Law  of  Property  Act  1881  are  settled  by  the 
decision  in  Horsey  &tate  Limited  v.  Steiger  and 
Petrifite  Limited  (libi  tup.).    Whether  there  was 

any  waiver  of  the  forfeiture [Riobt.L.J. — We 

do  not  wish  to  hear  you  upon  that  point]  Then 
as  to  the  question  whether  the  court  should  settle 
the  terms  and  conditions  upon  which  the  under- 
lessee  should  have  the  demised  premises  vested  in 
him,  it  must  not  be  overlooked  that,  the  original 
lease  and  underlease  having  gone,  the  under- 
lessee  will  get  a  new  lease  free  from  the "  tie." 
He  should  therefore  be  required  to  pay  an 
increased  rent.  Sect.  4  of  the  Conveyancing  and 
Law  of  Property  -  Act  1892  leaves  it  absolutely 
in  the  discretion  of  the  court  to  vest  the  estate  in 
the  person  applying  for  the  vesting  order  upon 
such  terms  and  conditions  as  the  court  thinks  fit. 
"Payment  of  rent"  in  that  section  means  the 
rent  that  is  then  payable,  and  the  court  has  an 
absolute  discretion  as  to  fixing  the  rent.  A  most 
important  distinction  is  to  be  borne  in  mind  in 
the  construction  of  that  section  and  sect.  14  of 
the  principal  Act.  Under  sect.  14  the  lease  which 
would,  but  for  the  provisions  of  that  section,  have 
been  forfeited,  remains  unforfeited.  That  is  the 
way  in  which  the  section  is  framed,  and  the  legal 
effect  of  it.  Nothing  is  wanted  to  be  provided  for 
with  reference  to  the  future.  The  lease  remains, 
and  consequently  no  provision  is  reanired  as 
to  the  relation  between  the  parties  for  tne  future. 
Therefore  the  words  of  the  section,  empowering 
the  oonrt  in  granting  relief  to  "  grant  it  on  such 
terms,  if  any,  as  to  costs,  expenses,  damages,  com- 
pensation, penalty,  or  otherwise,  including  the 
f ranting  of  an  injunction  to  restrain  any  like 
reach  in  the  future,  as  the  court,  in  the  circum- 
stances of  each  case,  thinks  fit,"  must  refer  only 
to  compensation  for  the  past.  But  under  sect  4 
of  the  Act  of  1892  the  state  of  thin^  is  altogether 
different  The  court  is  dealing  with  a  person — 
the  underlessee — who  has  no  direct  relation  to  the 
original  lessor  at  all.  There  is  no  privity  of 
estate  between  them.  The  language  of  the  section 
is  therefore  different  from  what  it  is  in  the  Act  of 
1881.  The  court  must  have  power  to  fix  the 
future  rent.  There  is  no  reason  for  confining  the 
rent  to  the  past  as  under  sect  14  of  the  Act  of 
1881.  The  main  point  to  be  considered  is  that 
the  oonrt  is  making  a  fresh  contract  between 
lessor  and  lessee.  In  the  present  case  the  pro- 
visions at  present  contained  in  the  lease  are 
inappropriate  to  the  new  lease.  The  original 
lessees  having  forfeited  their  leiise,  the  under- 
lessee,  if  he  gets  a  new  lease  at  the  rental  of  3002. 
a  year,  will  be  relieved  at  the  same  time  of  the 
liability  to  pay  a  rental  of  800Z.  a  year  and  the 
obligation  to  buy  his  beers  from  a  particular 
brewery.  The  covenant  is  gone,  and  who  is  to 
get  the  benefit  of  that  P  We  say  that  the  original 
lessor  is  entitled  to  it;  and  all  the  circumstsnces 
will  be  considered  when  the  fair  rent  comes  to  be 
settled  as  directed  by  the  learned  judge  in  the 
court  below. 

Warmington,  Q.C.  replied. 
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RiGBY,  L  J. — ^In  this  case  the  qaestion  ariees 
'whether  the  compensation  which  can,  under  the 
Conveyancing  Act  of  1892,  s.  4,  be  given  to  an 
tinderleasee  ought  to  be  given  on  the  principle 
decided  hj  Kekewich,  J.  or  on  some  narrower 
principle.  I  think  that  we  are  all  agreed — in 
lact  we  have  not  called  npon  the  respondents' 
counsel  to  argue  the  question — as  to  there  being 
no  waiver.  ,  We  do  not  think  that  there  was  any 
waiver  that  could  be  established  against  the 
respondents.  The  real  facts  seem  to  me  to  be  that 
there  is  a  dispute  whether  the  underlessee  can 
gain  an  advantage  out  of  the  forfeiture.  That 
arose  in  this  way  :  He  covenanted  to  pay  a  rent 
of  8002.  a  year  if  the  house  was  not  a  tied  house, 
and  3002.  a  year  if  it  was  a  tied  house,  getting  his 
beers  from  Combe  and  Co.  Limited.  Combe  and 
Co.  Limited  are  altogether  gone  out  of  existence 
and  vanished,  and  there  can  be  no  question  now 
as  to  the  beers  being  taken  from  their  brewery. 
Of  course,  if  the  underlessee  can  nevertheless 
get  the  property  at  a  mere  rent  of  3002.  a  year,  he 
would  be  better  off  by  5002.  a  year  than  he  has 
been.  I  do  not  think  that  is  right.  I  think 
that  Eekewich,  J.  was  right  in  saying  that  you 
must  80  fix  the  rent  as  to  take  care  that  he  does 
not  get  that  advantage.  I  think  that  the  lesnlt 
of  that  is  that  the  decision  arrived  at  by  him  is 
right,  and  that  the  appeal  ought  to  be  dismissed 
with  costs. 

Williams,  L.J.— I  agree.  I  want  first  to  say 
a  few  words  as  to  the  facts,  and  then  to  give  my 
reasons.  In  this  case  Ewart,  by  whose  executors 
and  trustees  this  action  is  brought,  let  the  public- 
house  in  question  at  a  rent  of  3002.  a  year  to 
Combe  and  Co.  Limited,  and  then  Combe  and  Co. 
Limited  sublet  to  Fryer  at  a  rent  of  8002.  a  year, 
Inducible  to  3002.  a  year  if  Fryer  should  buy  all 
his  beers  from  Combe  and  Co.  Limited.  At  the 
same  time  that  this  lease  and  underlease  were 
granted  a  premium  had  to  be  pud,  and  for  the 
purpoEe  of  the  payment  of  the  premium  an 
arrangement  was  entered  into  between  Combe  and 
Co.  Limited  and  Fryer  whereby  Combe  and  Co. 
Limited  got  as  security  for  87002.  a  mortgage  by 
way  of  sub-demise  of  the  underlease  itself.  Sab- 
sequently  to  this  Combe  and  Co.  Limited  went 
into  voluntary  liquidation,  not  from  any  want  of 
solvency  at  all,  but  because  they  were  really 
making  an  arrangement  with  other  brewers  for  an 
amalgamation  of  businesses.  But  it  has  been 
held — and  nobody  disputes  but  that  it  was  rightly 
held — tliat  voluntary  liquidation  constituted  a 
forfeiture.  It  constituted  a  forfeiture  which 
Ewart — or  his  personal  representatives — was 
entitled  to  enforce,  and  which  they  have  enforced. 
It  seems  to  me  that  great  stress  ought  to  be  put 
upon  that  fact,  because  that  fact,  so  far  as  I  am 
concerned,  is  the  key  of  the  judgment  which  I  am 

foing  to  deliver.  Under  these  circumstances 
'ryer,  the  underlessee,  whose  interest  will 
of  course,  if  nothing  is  done,  be  destroyed 
by  the  forfeiture  of  the  lease  of  his  lessors. 
Combe  and  Co.  Limited,  comes  under  sect.  4  of 
the  Act  of  1892  to  do  what  I  think  is  aptly  and 
properly  described  as  applying  for  relief.  And 
the  question  is.  What  are  the  powers  of  the  court 
in  respect  of  that  relief,  and  what  are  the  condi- 
tions upon  which  relief  ought  to  be  granted  P  The 
practical  way  in  wliich  this  question  arises  is 
this :  Is  Fryer  entitled  to  come  nere  and  say  that 
he  is  entitled  to  have  a  lease  or  the  lease  vested  in 


him  at  a  rental  of  3002.  a  year,  or  is  he  in  some 
way  or  other  to  pay  either  the  8002.  a  year,  or,  at 
all  events,  some  figure  larger  than  3002.  a  year  ? 
Kow,  in  my  judgment,  sect.  4  is  a  section  which 
intends  to  protect  the  vested  interest  which  the 
Legislature  thinks  ought  to  be  protected.  At 
law  there  is  no  privity  between  the  underlessee 
and  the  original  lessor.  The  object  of  the  statute 
was  that  protection  should  be  given  to  the  under- 
lessee.  The  Act  of  1881  had  given  protection  to 
the  lessee,  but,  it  being  held  that  that  section  was 
not  wide  enough  to  cover  the  case  of  an  under- 
lessee,  it  became  necessary  to  pass  the  Act  of 
1892  BO  that  underlessees  also  might  have  protec- 
tion. They  came  for  protection,  and  I  wish  to 
say  at  this  point  that  at  common  law  they  always 
were  recognised  to  this  extent,  that,  if  you  had  a 
lease  and  an  underlease  by  the  lessee,  no  sur- 
render by  the  lessee  to  the  lessor,  or  arrangement 
made  between  the  lessee  and  the  lessor,  was 
allowed  to  defeat  the  interest  or  estate  of  the 
underlessee.  And  I  think  that  this  statute  only 
carries  that  principle  a  little  further.  The  for- 
feiture by  the  lessee  acted  upon  by  the  lessor  is 
not  intended  to  defeat  the  nght  of  the  under- 
lessee.  Now,  what  are  the  words  here  ?  "  Where 
a  lessor  is  proceeding  by  action  or  otherwise  to 
enforce  a  right  of  re-entry  or  a  forfeiture  under 
any  covenant,  proviso,  or  stipulation  in  a  kaae, 
the  court  may,  on  application  by  any  person 
claiming  as  underlessee  any  estate  or  interest  in 
the  property  comprised  in  the  lease  or  any  part 
thereof,  either  in  the  lessor's  action,  if  any,  or  in 
any  action  brought  by  such  person  for  that 
purpose  "—do  what  ? — "  make  an  order  vesting 
for  the  whole  term  of  the  lease  or  any  less  term 
the  property " — it  is  not  vesting  the  lease,  it  is 
vesting  the  property — "comprise  in  the  lease  or 
any  part  thereof  in  any  person  entitied  as 
underlessee  to  any  estate  or  interest  in  such 
property  upon  such  conditions,  as  to  the 
execution  of  any  deed  or  other  document"— 
there  is  the  power  to  order  the  landlord  to  mt^e 
a  new  lease — "payment  of  rent" — which  may 
mean  probably,  but  I  do  not  aay  necessarily,  and 
one  need  not  decide  it,  the  payment  of  the  inter- 
vening rent  or  mesne  pronto — "costs,  expenses, 
damages,  compensation,  giving  security,  or  other- 
wise, as  the  court  in  the  circumstances  of  each 
case  shall  think  fit,  but  in  no  case  shall  any  such 
underlessee  be  entitled  to  require  a  lease  to  be 
granted  to  him  for  any  longer  term  than  he  had 
under  his  original  sublease."  Kow,  those  are  the 
words  which  define  the  conditions  upon  which  the 
court  may  give  relief — give  relief  to  a  person 
entitled  as  underlessee.  In  my  judgment  those 
words  do  not  entitle  the  court  to  say :  "  Well,  we 
think  that  this  property  in  the  market  is  worth 
so  much  a  year,  and  therefore  we  direct  that  a 
lease  shall  be  granted  at  so  much  a  year."  I  do 
not  think  that  that  is  the  intention  of  the  statute. 
But  here  we  have  not  got  that  question  to  deal 
with,  because,  there  having  been  a  forfeiture  of 
the  lease  granted  to  Combe  and  Co.  Limited,  the 
lessor  at  the  present  moment  has  really  vested  in 
him  not  only  his  own  rights  as  lessor,  but  must  be 
treated  as  having  vested  in  him  the  rights  of  the 
lessee — the  rights  under  that  lease  which  has 
been  forfeited.  It  seems  to  me  that  under  those 
circumstances  it  is  right  and  proper  that  the 
court  in  fixing  what  rent  is  to  be  paid  for  the 
future  by  the  nnderlesjee  ehoold  hent  in  mind 
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that  it  ia  dealing  on  the  one  hand  with  the  rights 
of  the  nnderlessee,  and  on  the  other  hand  with  a 
person  who  is  not  only  the  original  lessor,  but,  by 
virtue  of  the  forfeiture  which  he  has  enforced 
against  the  lessee,  is  entitled  to  be  treated  as 
having  rested  in  him  all  the  rights  of  the  lessee. 
Under  those  circumstances  it  seems  to  me  that  it 
was  right  for  Kekewich,  J.  to  make  the  order 
which  he  did.  I  am  not  saying  what  may  be  the 
exact  circumstances  which  will  have  to  be  taken 
into  consideration  upon  the  inquiry.  But,  accord- 
ing to  my  view,  whenever  this  inquiry  is  made  yon 
ought  to  begin  on  the  basis  that  yon  have  got  a 
lessee  who  is  liable  to  conform  to  the  terms  of 
the  underlease,  and  you  have  got  a  lessor  who 
now  has  the  right  to  enforce  as  far  as  possible  the 
rights  of  the  lessee.  Now,  in  this  particular  case 
you  cannot  do  that  because  you  nave  got  this 
strange  state  of  things :  Tou  have  got  a  rent  of 
8002.  a  year  reducible  to  300Z.  a  year  if  the  under- 
lessee  takes  all  his  beers  from  Combe  and  Co. 
Limited.  Under  those  particular  circumstances 
it  does  seem  that  there  must  be  some  inquiry  to 
ascertain  what  is  the  fair  rent  for  the  nnderlessee 
to  now  hold  these  premises  at.  Under  those 
circumstances  I  think  that  in  this  particular 
instance  the  order  is  right.  But  apart  from  the 
diffionlties  of  this  case  I  should  have  said  gene- 
rally that  if  there  is  a  forfeiture  against  the 
lessee  and  that  has  been  enforced,  the  lessor 
oaght  to  be  treated  as  a  person  entitled  to  enforce 
the  rights  of  the  lessee. 

ROHEB,  L.J. — Having  regard  to  the  decision 
in  Horsey  Estate  Limited  v.  Bteiger  anid  Petrifite 
JAtnited  {vbi  ei*p.)  the  only  point  of  substance 
which  is  now  open  to  this  court  on  this  appeal  is 
the  question  as  to  the  terms  upon  which  the  rent 
of  the  new  lease  that  has  to  be  created  as  between 
the  plaintiffs  and  defendants  should  be  fixed.  I 
think  that  in  this  case  Kekewich,  J.  has  come  to 
a  right  conclusion.  As  there  is  a  question  of 
principle  involved  in  reference  to  how  sect.  4  of 
the  Act  of  1892  should  be  dealt  with,  I  think 
that  it  will  be  right  that  I  should  add  the  follow- 
ing remarks  to  what  has  already  fallen  from  my 
brethren.  In  this  case  it  is,  in  the  first  place,  to 
be  borne  in  mind  that  all  the  rights  of  the  com- 
pany— the  intermediate  lessees — in  the  demised 
f  remises  are  gone.  They  have  ceased  to  exist,  and 
an  dealing  in  my  general  remarks  with  a  case  of 
that  kind — with  a  case  where  the  right  of  forfei- 
ture as  against  the  intermediate  lessees  of  the 
original  lessor  has  been  upheld  by  the  court  and 
determined  in  favour  of  the  origioal  lessor.  The 
effect  of  the  plaintiffs  having  succeeded  in  their 
action  of  forfeiture  as  against  the  company  has 
been  that,  subject  to  any  claim  the  nnderlessee 
may  make  under  sect.  4  of  the  Conveyancing  Act 
1892,  all  the  rights  in  the  demised  premises  belong 
to  theplaintiffs,  the  freeholders.  We  start  with  that 
assumption,  and  that  view  is  clearly  a  correct  one. 
The  nnderlessee  has  no  right  apart  from  what  is 
given  to  him  by  sect.  4,  and,  wuen  he  comes  to 
am>Iy  to  the  court  under  sect.  4,  he  comes  at  a 
tune  when  the  plaintiffs  have  to  be  regarded  as 
the  absolute  freeholders,  and  when  any  rights 
which  might  be  said  to  have  existed  as  between 
the  company  and  the  nnderlessee  in  favour  of 
the  company,  if  they  could  be  said  to  exist  at  all, 
belong  really  to  the  plaintiffs.  Now,  sect.  4,  in 
my  opinion,  ought  not  to  be  cut  down  or  unduly 
hampered  by  giving  definite  meanings  or  restricted 


meanings  to  each  phrase  that  is  used  in  it.  It  is, 
to  my  mind,  purposely  framed  generally  so  as  to 
give  the  utmost  liberty  to  the  court  to  do  what  is 
]ust  as  between  the  parties  coming  before  it  in  a 
case  of  this  kind.  I  think  that  the  section  gives 
the  amplest  power  to  the  court  in  saying  on  what 
conditions  a  tei-m  of  a  lease  should  be  vested  in 
an  nnderlessee  absolutely  unfettered  by  any 
limitation  except  that  contained  in  the  words  at 
the  end  of  sect.  4  That  section  did  not,  to  my 
mind,  of  necessity  contemplate  that  the  terms  of 
the  original  lease  should  be  kept  alive  to  all, 
though  no  doubt,  speaking  generally,  they  would 
be  had  regard  to,  and  most  of  them  probably 
would  be  kept  alive  in  the  new  lease  that  had  to 
be  fixed  as  between  the  original  lessor  and  the 
nnderlessee.  But  as  a  matter  of  fact,  not  of 
necessity,  is  any  special  term  to  be  imjported  into 
the  new  lease  that  has  to  be  settled  P  The  section 
is  perfectly  general.  For  example,  you  are  not 
bound  to  give  under  that  section  to  the  lessee  the 
whole  of  the  term  of  his  underlease.  Probably 
generally  you  would  do  so,  but  you  are  not  bound 
of  necessity  to  do  it.  What  you  are  bound  to  do 
is  to  have  regard  to  the  words  at  the  end  of  the 
section,  and  not  to  give  him  a  longer  term  than 
the  term  of  his  underlease.  The  terms  of  the 
lease  and  the  covenants  and  so  forth  are,  to  mv 
mind  and  in  my  opinion,  left  open  to  be  dealt  with 
according  to  what  is  thought  just,  regarding  all 
the  circumstances,  by  the  court.  That  is  con- 
tained in  the  provision  as  to  the  execution  of  any 
deed  or  other  document  the  court  in  the  oiroum- 
stances  of  each  case  shall  think  fit.  Then  we 
come  to  the  important  words,  "  payment  of  rent, 
costs,  expenses,  damages,  compensation,  giving 
security  or  otherwise.  Does  that  of  necessity 
say  what  rent  shall  be  the  rent  of  the  new  lease  P 
In  my  opinion,  No.  It  does  not  follow  that  it 
must  of  necessity  be  either  the  rent  fixed  by  the 
original  lease  or  the  rent  fixed  by  the  new  lease, 
but  such  a  rent  as  will  do  justice  between  the 
parties  under  the  circumstances  I  have  indicated. 
For  example,  it  would  clearly  be  inequitable,  to  my 
mind,  in  such  a  case  as  I  have  stated  to  say  that 
the  rent  must  of  necessity  be  the  rent  of  the  lease. 
Take  the  case  where  the  lease  was  at  a  rent  of  501., 
and  the  underlease  at  a  rent  of  1502.  Would  it 
be  equitable  that  because  of  the  forfeiture  of  the 
original  lease  at  the  instance  of  the  original  lessor 
and  the  abolition  of  the  original  rent  that 
the  nnderlessee  at  a  rent  of  1502.  should  be 
suddenly  able  to  say  :  "  Now,  I  ought  to  have  the 
term  of  my  lease  reduced  from  1502.  to  502."  P  To 
my  mind,  clearly  not.  Tou  must  not  forget,  as  I 
have  already  said,  that  when  the  imderlessee  comes 
to  the  court  for  assistance  he  does  it  on  the  footing 
that  his  lessor's  rights  are  gone  in  favour  of  the 
original  lessor.  Nor  would  it  be  fair  in  every  case 
to  fix  the  term  of  the  new  lease  by  reference  to  the 
tsrm  of  the  underlease.  Take  a  case  where  the 
original  lease  was  at  a  rent  of  1502.  and  the 
underlease  at  a  rent  of  502.  Clearly  it  would  be 
unfair  in  that  case  to  fix  the  rent  1^  a  reference 
to  the  rent  of  the  underlease.  The  landlord 
would  not  be  obliged  to  give  up  his  rent  of  1502. 
in  favour  of  tbe  rent  of  502.  Clearly  the  Legis- 
lature has  taken  care  not  to  hamper  the  court. 
It  has  taken  care  to  give  the  fullest  powers  to  the 
court  of  adjusting  matters'  and  doing  what  is 
right  when  the  whole  circumstances  of  the  case 
are  regarded.    Those  circumstances  would  involve 
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the  terms  of  the  origmal  lease,  the  terms  of  the 
nnderleaso,  the  circumstances  of  the  forfeiture, 
what  has  been  caused  by  the  forfeiturp,  and  the 
position  of  the  parties  generally.  If  the  under- 
lessee  gets  by  his  new  lease  substantially  no 
worse  a  position  that  what  he  occupied  before  the 
forfeiture,  he  certainly  cannot  complain.  Now, 
take  the  present  case.  You  cannot  m  fixing  the 
rent  of  the  new  lease  simply  rely  npon  either 
the  rent  of  the  original  lease  or  the  rent  of 
the  underlease.  Tou  cannot  take  the  rent 
of  the  underlease,  8001.,  absolutely,  because 
that,  to  my  mind,  would  be  unfair  to  tiie  under- 
lessee,  nor  could  you  take  it  as  300!.,  because,  in 
my  opinion,  that  would  be  unfair  to  the  lessor. 
U  you  fixed  the  rent  at  3002.,  you  would  be  really 
taking  away  some  of  the  property  of  the  hmdlord 
and  giving  it  for  no  consideration  to  the  under- 
lessee.  The  onderlessee  at  a  rent  fixed  of  300!. 
would  be  getting  a  pecuniary  advantage  by  reason 
of  the  fo^eitnre  of  the  original  lease  to  which  he 
has,  in  ray  opinion,  no  right.  It  is  a  question  for 
the  diticreiion  of  the  coui-t,  looking  at  all  the 
circumstances  of  the  case,  and  I  tbink  that  the 
judge  in  the  court  below  has  exercised  bis  discre- 
tion fairly  and  properly.  The  proper  thing  would 
be  to  say  :  "  Let  such  a  rent  be  fixed  as,  Jooking 
at  all  the  circumstances  of  the  case,  should  be  the 
proper  rent  of  this  lease — that  is  to  say,  inoludins 
the  terms  of  the  underlease — bearing  in  mind, 
however,  that  this  is  no  longer  a  tied  house,  and 
cannot  be  made  a  tied  houte  by  the  terms  of  the 
new  lease."  That  is  a  condition  of  affairs  which 
cannot  be  helped  now  and  must  be  grappled  with. 
I  think,  looking  at  the  whole  circumstances  of 
this  case,  the  judge  in  the  couit  below  has  exer- 
cised a  fair  and  right  discretion  as  between  the 
original  lessor  and  the  underlessee,  and  that  this 
appeal  fails.  Appeal  dismissed. 

Solicitors  for  the  appellants,  Bompas,  Bishop, 
Dodgeon,  Coxe,  and  Bompcu, 
Solicitors  for  the  respondents,  BoUon  and  Co. 


Aug.  1  and  Nov.  5, 1900. 
(Before  the  Lobd  Chancbllob  (Halsbuiy), 

Smith  and  Williams,  L.JJ.) 
Dobmbb  (otherwise  Wabd)  v.  Wabd.  (a) 

APPEAL  PBOM  THE  PBOBATE  DIVIBIOK 
Nullity  of  marriage — Impotence — Marriage  settle- 
ment— Petition  to  vary — Jurisdiction  of  court — 
"Property  settled"  —  Matrimonial  Causes  Act 
1859  (22  *  23  Vict.  e.  61),  s.  5— Matrimonial 
Causes  Act  1878  (41  *  42  Vict  e.  19),  «.  3. 
Upon  a  decree  of  nullity  of  marriage  on  the  ground 
of  impoteme,  the  court  hat  jurisdiction  under 
the  Matrimonial  Causes  Acts  1859  and  1878  to 
inquire  into  the  existence  of  settlements  existing 
at  the  time  of  the  pronouncing  of  the  decree,  and 
to  make  orders  with  reference  to  the  application 
of  the  settled  property,  as  though  that  umich  was 
no  marriage  had  been  a  valid  Tnarriage. 
By  a  settlement  in  consideration  of  his  intended 
marriage  with  the  petitioner,  the  respondent 
covenanted  to  pay  to  the  trustees  during  the 
joint  life  of  himself  and  the  petitioner  a  yearly 
sum  of  200/.,  to  be  paid  by  them  to  the  petitioner 
without  power  of  anticipation. 

(a)  Bapoited  b;  E,  Mahliy  Siotb,  Xaq->  BuTlBtar-at-L>w. 


The  marriage  was  solemnised,  and  the  petitioHsr 
si^sequently    Mained  a  decree  of   nidlity  of 
marriage  on  the    ground  of  the    respondent's 
inwotenee. 
Eeld  (reverting  the   decision    of  Barnes,  J.,  Si 
L.  T.Bep.  469;  (1900)  P.  130),  that  the  eowt 
had  jumdietion  to  make  and  should  make  cm 
order  for  the  application  for  the  benejit  of  the 
petitioner  of  so  much  of  the  2002.  as  to  the  court 
should  teem  right. 
By  the  tam«  tettiement  the  respondent  limited  and 
appointed  to  the  petitioner  a  yearly  rentcharae 
0/ 13002.,  in  ease  the  intended  marriage  should 
take  place  and  she  should  survive  him,  and  to 
teeure  the  rentcharge  he  appointed  certain  here- 
ditaments tothetueof  the  trustees  for  the  term 
of  1000  years  to  commence  upon  hit  death.    S» 
also  appointed  certain  other  hereditamients  to 
the  use  of  the  trustees  for  1200  y«ar«  to  eomnuues 
from  the  solemnisation  of  the  intended  marriage 
upon  trust  to  raise  20,0002.,  provided  that  no 
part  of  that  sum  should  be  raised  during  hit  Itfe 
without  hit  content  in  writing.    This  eontent  he 
did  not  give. 
Htld,  that  as  to  those  matters  the  court  had  no 
jurisdiction    to    make  any  order  varying   the 
settlement  under  the  Matrimonial  Cautet  Aets 
1859  and  1878. 
This  'was  an  appeal  by  the  petitioner  from  s 
decision  of  Barnes,  J.  refusing  to  make  an  order 
under  the  Matrimonial  Causes  Acts  1859  and  1878 
for  the  variation  of  a  marriage  settlement. 

On  the  28ch  May  1885  a  marriage  was  solem- 
nised between  the  petitioner  and  the  respondent 
In  1895  the  petitioner  commenced  a  suit  agaiast 
the  respondent,  claiming  a  declaration  that  the 
marriage  was  null  and  void  on  the  ground  of  the 
impotence  of  the  respondent. 

On  the  2lBt  Dec.  1896  a  decree  nisi  was  pro- 
nounced which  was  made  absolute  on  the  following 
28th  June. 

On  the  12th  June  1899  the  petitioner  by  leave 
presented  a  petition  to  the  court  under  the  Matri- 
monial Causes  Acts  1859  and  1878  to  obtain  for 
her  benefit  a  variation  of  the  marriage  settlement. 
The  Matrimonial  Causes  Act  1859  (22  &  23 
Yiot.  o.  61)  provides  as  follows : 

Sect  5.  The  ooart  after  a  ftnal  deoree  ot  imlli^  cf 
msiriaffe,  or  diBaolnUon  of  marrUge,  may  inqmre  into 
the  eziatenoe  of  ante-naptial  or  post-naptial  sattlaments 
made  on  the  partieB  whose  marriage  is  the  rabject  of  the 
decree,  and  may  make  anoh  orders  with  reference  to  the 
application  ot  the  whole  or  a  portion  of  the  property 
settled  either  for  the  benefit  of  the  children  of  the 
marriage  or  of  their  reapeotive  parents  as  to  the  oomt 
■ball  seem  fit. 

The  Matrimonial  Causes  Act  1878  (41  &  42 
Yict.  c.  19)  provides  as  follows : 

Sect.  3.  The  ooort  may  ezerciae  the  powers  veitad  in 
it  by  the  provisions  ot  sect.  5  of  22  &  23  Viot.  o.  61, 
notwithatandiDg  there  are  no  children  ot  the  marriage. 

Under  an  indenture  of  settlement  dated  the  8th 
Dec.  1874,  made  butween  the  respondent's  father 
(who  died  before  the  date  of  the  marriage  settle- 
ment) and  the  respondent  and  certain  traatees, 
the  lands  and  hereditaments  comprised  in  the 
schedules  to  the  marriage  settlement  of  the  27th 
May  1885,  together  with  other  hereditament!, 
were  limited  (subject  as  to  part  to  a  jointure  rent- 
charge  of  12002.  payable  theieout  to  the  respon- 
dent^ mother  during  her  life,  and  to  a  term  of 
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500  jears  aecnring  the  same)  to  Buch  ases,  upon 
ench  tmste,  and  with  and  nnder  snob  powers, 
agreements,  and  declarations  as  the  respondent 
should  by  any  deed  or  deeds,  with  or  without 
power  of  revocation  and  new  appointment  to  be 
executed  by  him  after  his  father's  death,  or  by 
his  will  or  any  codicil  or  codicils  thereto,  from 
time  to  time  appoint,  but  subject  and  without 
prejudice  to  any  lease  and  every  contract  for  a 
lease  or  leases  subsisting  at  the  date  of  the  said 
indenture  of  settlement,  and,  subject  thereto, 
to  the  use  of  the  respondent  and  his  as- 
signs for  his  life  without  impeachment  of 
waste,  with  divers  remainders  over ;  and  in  the 
same  indenture  was  contained  a  power  for  the 
respondent,  after  bis  father's  decease,  by  deed  or 
will  to  charge  the  settled  premises  with  the  pay- 
ment to  himself  or  any  other  person  of  any  money 
not  exceeding  80002.  and  interest,  as  therein  men> 
tioned,  and  to  appoint  all  or  any  part  of  the  same 
premises  for  any  term  or  terms  of  years  for 
securing  the  same.  This  power  had  not  at  the 
time  of  the  maiTiage  settlement  been  exercised. 
In  the  same  indenture  was  also  contained  a  power 
for  the  respondent,  either  before  or  after  his 
marriage  with  any  woman,  by  deed  with  or  with- 
out power  of  revocation  and  new  appointment,  or. 
by  will  or  codicil,  to  appoint  to  any  woman  whom 
he  might  marry,  for  life  or  for  any  less  period,  as 
from  the  day  of  his  death  if  she  should  survive 
him,  any  yearly  rentoharge  or  rentchareea 
of  BUT  amount  whatsoever  payable  after  nis 
fatbere  death,  whether  the  respondent  should 
sarvive  him  or  not,  such  rentcharge  or  rent- 
charges  to  be  in  bar  or  not  to  be  in  bar  of  dower 
and  freebench,  as  to  the  respondent  should  seem 
fit,  and  to  be  charged  upon  and  payable  out  of  all 
or  any  of  the  premises  by  the  faid  indenture  of 
setlement  assessed  without  any  deduction,  and  to 
be  paid  at  such  times  and  in  such  manner  as  to 
the  respondent  should  seem  meet,  and  to  appoint 
to  such  woman  usual  powers  and  remedies  for 
recovering  and  enforcing  the  same,  and  to  appoint 
the  premises  so  charged  to  any  person  or  penoas 
for  any  term  or  terms  of  years  with  or  without 
im{>eachment  of  waste  upon  trust  for  better  se- 
Ksuring  payment  of  the  rentcharge  or  rentcharges 
by  mortgage  '(with  a  power  of  sale  if  thought  fit) 
or  otherwise  as  to  the  respondent  should  seem  fit. 
By  the  marriage  settlement,  dated  the  27th 
May  1885,  made  between  the  respondent,  the 
petitioner,  her  father,  and  certain  trustees,  the 
respondent,  in  consideration  of  the  intended 
marriage,  covenanted  with  the  trustees  that 
if  the  intended  marriage  should  take  place 
the  respondent  would,  daring  the  joint  lives  of 
himself  and  the  petitioner,  pay  to  the  trustees  a 
yearly  sum  of  2002.,  to  accrue  from  day  to  day, 
but  to  be  payable  by  equal  quarterly  payments, 
the  first  of  such  payments  to  be  made  on  such  of 
the  quarterly  dajs  as  should  happen  next  after 
•the  solemnisation  of  the  intended  marriage,  and 
-'the  trustees  were  to  pay  the  annual  sum  of  2002. 
as  the  same  should  become  due  so  long  as  the 
same  should  continue  payable  to  the  petitioner, 
but  so  that  she  should  not  have  any  power  of 
anticipation.  And,  in  consideration  of  the  intended 
I  marriage,  and  in  exercise  of  the  special  power 
-vested  in  him  by  the  indenture  of  settlement,  the 
respondent  limited  and  appointed  to  the  use  of 
the  petitioner  and  her  assigns  during  her  life,  in 
^ase  the  intended  marriage  should  take  effect  and  i 


she  should  survive  him,  the  rentcharges  following, 
that  is  to  say,  if  and  so  long  as  his  mother  should 
be  living,  the  yearly  rentcharge  of  13002.,  and  from 
and  after  her  death  the  yearly  rentcharge  of 
16002.,  the  rentcharges  or  such  of  them  as  should 
take  effect  to  be  in  full  for  her  jointure  and  in 
lieu  of  all  dower  and  freebench  whatsoever,  and 
to  be  charged  upon  and  issuing  out  of  all  the 
hereditaments  and  premises  comprised  in  the  first 
schedule  thereto  (subject,  as  to  part  of  the 
hereditaments  to  the  yearly  rentcharge  of  12002. 
and  the  term  of  500  years,  and  subject,  as  to  all 
the  hereditaments  to  the  powers  of  leasing  and 
sale  and  exchange  and  management  contained  in 
the  indenture  of  settlement),  such  rentcharges  to 
be  considered  as  accruing  from  day  to  day,  bat 
to  be  payable  quarterly  without  any  deduction 
except  succession  duty,  if  any,  the  first  of  snch 
payments,  as  to  the  rentcharge  of  13002.  to  be 
payable  at  the  end  of  three  calendar  months  after 
the  death  of  the  respondent  if  the  petitioner  and 
the  respondent's  mother  should  then  both  be 
living,  and  as  to  the  rentcharge  of  16002.  to  be 
made  at  the  end  of  three  calendar  months  after 
the  death  of  the  survivor  of  the  respondent  and 
his  mother,  if  the  petitioner  should  then  be  living. 
And  in  consideration  of  the  intended  marriage 
and  in  exercise  of  the  special  power  vested  in  him 
for  that  purpose  by  the  indenture  of  settlement, 
the  respondent  as  beneficial  owner  appointed  the 
hereditaments  and  premises  thereinbefore  charged 
with  the  jointure  rentcharges  (subject  neverthe- 
less as  last  aforesaid)  unto  and  to  the  use  of  the 
trustees  for  the  term  of  1000  years,  to  commence 
from  the  death  of  the  respondent,  to  secure  the 
payment  of  the  rentcharges.  And  in  considera- 
tion of  the  intended  marriage  and  in  exercise  of 
the  general  power  of  appointment  vested  in  him 
by  the  indenture  of  setUement  and  of  all  or  any 
other  power  in  that  behalf  him  enabling,  the 
iiespondent,  as  beneficial  owner,  appointed  the 
heraditaments  and  premises  comprised  in  the 
second  schedule  to  the  marriage  settlement  to  the 
use  of  the  trustees  for  the  term  of  1200  ^ears,  to 
commence  from  the  solemnisation  of  the  mtended 
marriage,  without  impeachment  of  waste  (but 
subject  as  therein  mentioned)  upon  trust  to  raise 
the  sum  of  20,0002.  with  interest  for  the  same  at 
4  per  cent,  per  annum  computed  from  the  solemni- 
sation of  the  intended  marriage,  and  to  stand 
possessed  thereof  upon  trust  for  investment  and 
to  pay  the  interest  and  annual  produce  to  the 
respondent  and  his  assigns  during  his  life ;  and 
after  his  decease,  as  to  the  corpus  of  the  fund  and 
the  annual  produce  thereof,  in  trust  for  the  issne 
of  the  marriage  as  the  respondent  should  appoint, 
and  in  default  as  the  petitioner  should  after  the 
respondent's  death  appoint,  and  in  default  for  the 
children  equally  except  as  in  the  deed  provided, 
and  in  default  of  issue  attaining  a  vested  interest, 
in  trust  for  the  respondent.  The  deed  contained 
a  proviso  that  no  part  of  the  20,0002.  or  of  the 
interest  thereof  should  be  raised  daring  the  life- 
time of  the  respondent  except  with  his  consent  in 
writing. 

The  respondent's  mother  had  died. 

The  petitioner's  application  was  that  by  some 
form  of  order  the  marriage  settlement  should  be 
varied  so  that  she  might  receive  at  once  a  con- 
siderable allowance. 

Barnes,  J.  held  that  under  the  Matrimonial 
Causes  Acts  1859  and  1878  he  had  jurisdiction  to 
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deal  with  the  marriage  settlement,  but  he  further 
held  that  having  regard  to  the  terms  of  the 
settlement  there  was  no  "  property  settled " 
which  the  court  could  in  the  circumstances  order 
to  be  applied  for  the  benefit  of  the  petitioner,  and 
he  accordingly  dismissed  the  petition. 

The  case  is  reported  in  82  L.  T.  Bep.  469; 
(1900)  P.  130. 

The  petitioner  appealed. 

Aug.  1. — Danckwerls,  Q.C.  and  Frank  Busaell 
for  the  petitioner. — A  marriage  with  an  impotent 
person  18  voidable,  but  it  is  not  ipso  facto  void 
until  sentence  of  nullity  be  obtained : 
ElUolt  V.  Qurr,  2  PhiU.  16. 

Till  the  decree  the  marriage  was  a  valid  and  sub- 
sisting marriage.  For  the  purposes  of  the  juris- 
diction of  the  court  under  the  Matrimonial  Causes 
Acts  the  settlement  was  valid  when  the  decree 
was  made.  The  court  cannot  refuse  to  vary  the 
settlement  on  the  ground  that  by  the  decree  the 
settlement  has  ceased  to  exist.  Orders  have  been 
made  where  a  marriage  has  been  dissolved  on  the 
ground  of  adultery : 

WonUy  V.  Wortley,  20  L.  T.  Bep.  546 ;  L.  Bep.  1 
F.  &D.648; 

Jump  V.  Jump,  8  P.  Div.  159  ; 

Clifford  V.  Clifford,  50  L.  T.  Bep.  650 ;  9  P.  Div. 
76. 
The  result  of  the  judgment  of  Barnes,  J.  is  to 
make  thece  Aots  of  no  effect  in  most  cases  of 
nullity  of  marriage,  because  settlements  are 
usually  made  to  take  efFect  from  and  after  the 
solemnisation  of  the  marriage.  It  is  said  that 
the  rentoharges  and  the  term  could  only  come 
into  force  if  the  marriage  should  take  effect,  and 
that  as  the  marriage  has  been  declared  void,  it 
did  not  come  into  effect,  and  the  rentcharges  and 
the  term  cannot  come  into  force,  and  that  the 
settlement  was  without  consideration,  and  two 
oases  were  relied  on  in  support  of  that,  viz. : 

Chapman  v.  BradUy,  9  L.  T.  Bep.  495  ;  4  P.  J.  &  S. 
71 ! 

Pawton  V.  Brown,  41  L.  T.  Bep.  339 ;  13  Ch.  Div. 
202. 
But  in  each  of  those  cases  the  form  of  marriage 
which  was  gone  through  was  absolutely  void  and 
ineffectual  from  the  very  first,  in  the  one  case  the 
alleged  marriage  being  between  a  man  and  his 
deceased  wife's  niece,  and  in  the  other  between  a 
man  and  his  deceased  wife's  sister.  No  question 
therefore  arose  as  to  varying  the  trusts  of  a  settle- 
ment. Here  there  is  "property  settled,"  namely, 
the  yearly  sum  of  2001.,  the  jointure  rentcharge 
of  13002.  or  16002.  secured  by  the  term  of  1000 
years,  and  the  sum  of  20,0002.  secured  by  a  term 
of  1200  years.  The  court  is  asked  to  deal  with 
each  of  uiese  items  of  property. 

Benshaw,  O.O.  and  B.  J.  Parker  (Jelf,  Q.C.  and 
Priestley  with  them)  for  the  respondent. — The 
marriage  having  been  declared  void  on  the  ground 
of  impotence,  the  court  has  not  jurisdiction  to 
vary  the  settlement  under  the  Matrimonial  Causes 
Acto.  Before  the  Act  of  1878  the  court  had  no 
jurisdiction  in  a  case  where  there  were  no 
children: 

Thomas  v.  Thomas,  2  L.  T.  Bep.  438  ;  2  Sw.  ft  T.  89 ; 

Bird  V.  Bird,  14  L.  T.  Bep.  860 ;  L.  Bep.  1  P.  ft  D. 
231; 

Corranee  v.  Corrance,  18  L.  T.  Bep.  535 ;  L.  Bep.  1 
P.  &  D.  495. 

Though    the  Act   ot   1878   has  remedied  that 


defect  in  a  case  where  there  might  have 
been  children,  it  has  not  touched  a  case  where, 
from  impotency  of  one  of  the  parties,  there 
could  be  no  children.  Here  there  is  no  pro- 
perty settled.  The  yearly  sum  of  2002.  which  is 
covenanted  to  be  paid  is  not  property  settled. 
The  court  cannot  by  its  order  make  any  fntar» 
quarterly  payments  of  that  sum  due,  when  by  the 
settlement  they  are  not  due.  As  to  the  jointure 
rentcharges  they  cannot  become  due  under  the 
settlement  till  after  the  respondent's  death,  and 
are  not  yet  in  existence.  The  sum  of  20,0002.  is 
not  to  be  raised  without  the  respondent's  consent 
in  writing,  which  he  has  not  ^et  given.  The 
court  cannot  compel  him  to  give  his  consent. 
There  is  therefore  no  "property  settled"  bete. 
The  word  "  settlement "  is  a  technical  word,  with 
a  definite  meaning : 

MicUethwait  v.  MicUeihwait,  4  C.  B.  N.  8.  790. 

They  cited  also 

Boughton  v.  BandOands.  3  Taont.  342 ; 
Sobituon  v.  Dickinson,  3  Boas.  399  ; 
A.  V.  Jf.,  10  P.  Div.  178. 

Danekwerts,  Q.G.,  in  reply  referred  to 

A.  V.  B;  L.  Bep.  1  P.  ft  D.  559 ;  also  reported  as 

V. ,  19  L.  T.  Bep.  22. 

Cur.  adv.  mdt. 

Nov.  5. — Williams,  L.J.  read  the  following 
judgment : — The  first  question  to  be  decided  in 
this  case  is  whether  the  court  has  or  has  not  juris- 
diction to  make  an  order  under  sect.  5  of  22  &  28 
Vict.  o.  61  (1859),  as  amended  by  41  &  42  Tict. 
c.  19,  s.  3  (1878),  in  a  case  in  which  there  has  been 
a  decree  of  nullity  of  marria^  on  the  ground  ot 
impotence.  It  was  decided  in  Thonuu  v.  jTAomo* 
[ubi  «uv.),  before  the  full  court,  that  in  a  oaae 
where  there  were  no  children  of  the  marriage  the 
court  had  no  jurisdiction  to  make  an  order  under 
sect.  5  of  the  Act  of  1859.  It  was  decided  in  Bird 
V.  Bird  (ttbt  sup)  that  the  court  had  no  power  to 
make  an  order  under  sect.  5  unless  there  was  issne- 
living  at  the  time  when  the  motion  for  the  order- 
was  made.  This  was  followed  in  Corranee  v. 
Corrance  {ubi  (ttp.) — a  de<asion  of  the  full  oomt,. 
with  the  slight,  though  not  unimportant,  variation- 
that  the  time  of  the  decree,  and  not  the  time  of' 
the  motion  is  made  the  crucial  time.  These  cases 
were  all  oases  of  dissolution  of  marriage.  The 
ground  of  the  decisions  was  the  words  "  for  the 
benefit  of  the  children  of  the  marriage  or  of  their 
respective  parents."  It  was  said  that  this  lan- 
guage clearly  showed  that  the  Legislature  did  not' 
intend  the  power  under  this  section  to  arise  unless 
there  were  living  children  for  whom  provision 
might  and  ought  to  be  made.  If  there  were  such 
children,  then  and  then  only  the  court  had  power 
to  make  orders  for  them  or  their  parents.  "  It 
might,"  said  Smith,  J.,  "  in  some  cases  be  prudent 
and  convenient,  where  a  home  is  broken  up,  that 
provision  should  be  made  for  the  children  not  only 
directly  by  giving  a  benefit  to  them,  but  also 
indirectly  by  giving  a  benefit  to  thar  parents." 
Then  comes  the  Act  of  1878,  s.  3,  which  provides 
that  the  court  may  exercise  the  powers  of  sect.  5 
of  the  Act  of  1859  notwithstandingthat  there  are 
no  children  of  the  marriage.  This  provision 
renders  inapplicable  so  much  of  the  reasoning  of 
the  court  as  is  based  on  the  assumption  that  the 
power  to  make  orders  for  the  benefit  of  parents 
was  subsidiary  to  the  governing  object  of  the' 
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Xiegislature — viz.,  to  enable  the  court  to  make  a 
proTision  for  the  children  of  the  marriage.  The 
section  is  by  the  amending  Act  to  applj  in  cases 
where  there  is  no  parent  beoause  there  is  no  child. 
Nevertheless  the  word  "  parent "  remains  in  the 
section.  What  does  it  mean  P  Does  it  mean  to 
indnde  under  the  word  "  parent  "  only  a  person 
who  has  been  a  parent,  but  no  longer  is  so  by 
reason  of  the  death  of  the  child,  or  does  it  mean 
also  to  include  every  party  to  a  marriage  irre- 
spective of  whether  he  or  she  ever  has  been  a 
parent  or  could  so  become ?  The  word  "  parent" 
in  this  section  must,  in  my  opinion,  mean  the 
same  in  relation  to  dissolution  of  marriage  as  it 
does  in  relation  to  nullii^  of  marriage..  Can  the 
power  under  sect.  5  arise  in  a  case  where  there  is 
A  divorce,  and  there  neither  has  been  nor  is  issue 
of  the  marriage  ?  I  do  not  think  anything  turns 
■on  impotency.  Now,  it  would  seem  that  in 
«everal  cases  orders  have  been  made  for  the 
benefit  of  one  of  the  parties  to  a  marriage  of 
which  there  has  not  been  any  issue.  Farrington 
V.  Farrington  (11  P. Div. 84) ;  A.y.M.  (hW  tup), a 
nullity  case ;  and  Meredyth  v.  Meredyth  (72  L.  T. 
Bep.  898;  (1895)  P.  92)  are  all  cases  to  show 
that  the  court  has  exercised  the  power  under 
sect.  5  of  the  Act  of  1859  in  cases  where  there 
never  had  been  issue  of  the  marriage.  In  these 
cases  the  point  does  not  seem  to  have  been  much, 
if  at  all,  discussed;  but  in  the  case  of  Wigney  v, 
Wigney  (46  L.  T.  Rep.  441 ;  7  P.  Div.  177)  the 
question  was  directly  raised  and  argued,  and, 
according  to  Sir  Greorge  Jessel,  the  amendment 
■contained  in  the  latter  section  was  not  expressed 
in  the  most  artistic  way,  because,  where  there 
were  no  children  of  the  marriage  thei-e  could  be 
no  parent  to  whom  the  former  section  conld  in 
terms  apply ;  bat  what  was  meant,  of  course, 
was,  that  where  there  were  no  children  the 
persons  to  be  benefited  were  the  divorced  hus- 
band and  wife.  This  seems  a  direct  decision  by 
the  Court  of  Appeal  on  the  point ;  it  was  followed 
by  the  Court  ot  Appeal  in  Ponaonby  v.  Ponsotihy 
<51  L.  T.  Rep.  174;  9  P.  Div.  122).  If,  then,  the 
word  "parent"  includes  divorced  persons  who 
have  never  had  children,  I  cannot  see  why  it 
shonld  not  include  parties  to  a  marriage  avoided 
■on  the  ground  of  niulity  in  a  like  case,  especially 
as  sect.  5  expressly  applies  after  a  decree  of 
nullity  of  marrii^e.  Now,  assuming  that  the 
court  has  jurisdiction  under  sect.  5  to  make 
■orders  with  reference  to  the  application  of  the 
settled  property,  notwithstanding  the  fact  that 
the  parties  to  the  avoided  marriage  have  never 
had  any  child,  it  stUl  remains  to  consider  the 
question  whether  there  is  in  this  case  any  property 
settled  as  to  which  the  court  can  exercise  ite 
jurisdiction  by  making  an  order  with  reference  to 
the  application  of  it.  Now,  generally,  no  doubt, 
it  is  true  that  the  section  only  gives  power  to 
make  orders  with  reference  to  the  application  of 
property  settled,  and  does  not  give  the  court 
power  to  vary  the  settlement  by  treating  as  settled 
property  which  is  not  settled ;  but  it  is  obvious 
that,  inasmuch  as  the  section  applies  to  decrees 
-of  nullity  of  marriage,  there  must,  if  the  section 
is  to  apply  at  all  to  nullity  cases,  be  a  power  not 
only  to  make  orders  with  reference  to  the  applica- 
tion of  the  property  settled  amongst  the  bene- 
ficiaries contemplated  by  the  settlement,  but  also 
ior  application  of  the  property  settled  in  favour 
■of  persons  outside  the  settlement  and  under  con- 


ditions outside  the  settlement.  In  other  words, 
the  court  must  read  in  the  settlement  child  or 
children  as  meamn^  a  child  or  children  who  are 
not  issue  of  a  marriage,  and  who  are,  therefore, 
illegitimate,  and  must  read  marriage  as  including 
a  connection  which  is  no  marriage  at  all,  being  a 
voidable  marriage  which  has  been  avoided.  The 
section  says  the  court  may  inquire  into  the 
existence  of  settlements.  Existence  at  what 
time  P  I  think  this  means  the  existence  of  settle- 
ments at  the  time  of  pronouncing  the  decree: 
{Corrance  v.  Corronce,  ttftt  gup.).  Now,  I  propose 
to  read  this  settlement  in  the  light  of  these  cou- 
closions.  I  find  that  at  the  time  of  the  pro- 
nonnoingof  the  decree  a  settlement  existed  between 
Mr.  and  Mrs.  Ward.  I  do  not  find  that  the  settle- 
ment continued  in  force  after  the  decree.  In  my 
opinion  this  settlement  did  not  do  so.  But  I 
think  that  the  court  has  power  to  make  orders 
with  reference  to  the  application  ot  the  property 
settled  by  the  settlement  in  existence  at  the  time 
of  the  decree,  and  I  think  that,  on  a  motion  for 
an  order  for  the  application  of  property  settled,  the 
court,  in  the  case  of  a  decree  of  nullity,  must,  for 
the  purpose  of  the  order  (if  the  section  is  to  be 
applied  to  cases  of  nullity  at  all),  read  the  settle- 
ment as  if  extended  and  varied  so  as  to  make  the 
words  "  parties  whose  marriage  "  connote  parties 
whose  marriage  was  no  marriage,  and,  as  must  be 
necessary  in  a  case  where  the  decree  of  nullity  was 
not  based  on  impotency,  "children"  and  "respec- 
tive parents"  connote  illegitimate  children  and 
their  unmarried  father  and  mother.  This  is 
not  merely  to  make  an  order  for  the  application 
of  "  property  settled,"  but  to  vary  the  settlement 
by  makmg  those  beneficiaries  under  the  settle- 
ment who,  but  for  the  order  of  the  court,  would 
take  no  benefit  under  it.  Unless  one  does  this 
one  makes  the  section  a  dead  letter  and  of  no 
effect  in  a  nullity  case.  This  settlement  begins 
with  the  recital  of  the  intended  marriage  and 
witnesseth  that,  in  consideration  ot  the  intended 
marriage  E.  Q.  Ward  covenants  with  R.  H.  Pew 
and  H.  Y.  Higgins,  the  trustees,  that  he  will 
during  the  joint  lives  of  himself  and  Q.  J.  Dormer 
pay  them  a  yearly  sum  of  200Z.,  to  be  payable  by 
quarterly  payments  on  the  28th  Aug.,  28th  Nov., 
!^th  Feb.,  and  28th  May,  and  the  first  of  such 
payments  to  be  made  on  such  of  the  same  days  as 
sball  happen  next  after  the  solemnisation  of  the 
said  intended  marriage;  and  that  the  trustees 
shall  pay  the  said  2002.  to  G.  J.  Dormer  without 
power  of  anticipation.  Now,  in  my  judgment,  the 
whole  of  this  clause,  and,  indeed,  the  whole  settle- 
ment, is  according  to  its  terms  conditional  upon 
a  valid  marriage  taking  place ;  and,  although  it 
is  true  that  until  the  declaration  of  nullity  this 
marriage  was  voidable  only  and  not  void,  and 
that  therefore  that  which  has  been  done  under 
the  settlement  cannot  be  undone,  I  yet  think  that 
this  covenant  in  the  settlement  cannot  be  en- 
forced after  the  decree  of  nullity  without  an 
order  under  sect.  5 ;  and  I  do  not  agree  with  the 
argument  approved  by  Barnes,  J.  that  the  cove- 
nant was  either  still  m  force  or  at  an  end,  and 
that  the  petitioner  must  accept  one  of  these  alter- 
natives, and  therefore  could  only  ask  the  court 
to  enforce  a  legal  right  which  has  nothing  to  do 
with  an  application  under  sect.  5.  I  think  that 
there  was  a  third  course  open  to  the  petitioner, 
who,  I  think,  had  no  legal  right  which  she  could 
enforce;  for,  in  my  opinion,  the  declaration  of 
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noUity  wonid  be  a  complete  answer  to  an  action 
on  the  covenant.  It  seems  to  me  that  the  right, 
and  the  only  right,  of  the  petitioner  in  respect  of 
this  covenant  is  to  apply  to  the  court  under  sect.  5 
to  make  an  order  for  the  application  of  this  2001. 
for  her  benefit.  This,  of  coarse,  is  pro  ianto  i/> 
•nxj  the  settlement,  becaure,  nnless  there  was  a 
valid  marriaee,  she,  in  my  judgment,  is  not  en- 
titled to  the  benefit  of  the  covenant.  She  conld 
not  recover  on  the  covenant  nnless  varied ;  bat  I 
think,  for  reasons  which  I  have  already  given, 
that  the  court  in  case  of  a  decree  of  nnllity  can 
and  onght  to  vary  the  settlement,  treating  for 
the  purpose  of  the  order  that  which  was  no  mar- 
riage as  if  it  had  been  a  valid  marriage,  and  make 
the  order  for  application  for  the  benefit  of  a 
woman  not  a  wife  of  this  yearly  sum  of  2001.  The 
next  subject  matter  which  can  be  considered  as 
property  settled  by  the  marriage  settlement  is  the 
jointure  rentcharge  limited  and  appointed  to  the 
petitioner  and  tbe  term  of  1000  years  to  secure  it. 
Now  it  is  said  that  the  jointure  rent(^arge  and 
term  conld  only  come  into  force  if  the  marriage 
should  take  effect,  and  that  as  the  marriage  has 
been  declared  void  it  did  not  take  efFect,  and  the 
jointure  rentcharge  and  term  cannot  come  into 
force,  and  the  settlement  was  without  considera- 
tion. Barnes,  J.  says  that  the  cases  of  Chapman 
V.  Bradley  (u6i  >up.)  and  Pawion  v.  Brown  {ubi 
sup.)  support  these  reasons.  I  agree  with  Barnes  J. 
as  to  the  effect  of  these  cases,  except  that,  as  a 
deed  does  not  require  consideration,  I  should 
rather  have  said  the  condition  had  not  happened 
on  which  the  deed  was  to  take  effect  than  that 
the  deed  was  without  consideration.  But  I  do 
not  agree  with  Barnes,  J.  as  tu  tbe  result ;  for,  as 
I  have  already  SMd,  inasmuch  as  all  marriage 
settlements  are  subject  to  the  condition  of  mar- 
riage, if  one  were  to  hold  that  the  court  cannot 
under  sect.  5  apply  settled  property  for  the  benefit 
of  the  wife  and  children  nnless  there  has  been  a 
valid  marriage,  it  would  amouut  to  saying  that 
the  powers  of  sect.  5  can  never  be  exercised  in  the 
case  of  a  decree  of  nullity ;  bat  the  section  says 
that  the  powers  ma^  be  exerdsed  in  such  a 
case.  This,  in  my  opinion,  by  necessary  implica- 
tion, gives  the  court  the  power  to  vary  the  settle- 
ment to  this  extent.  But  there  is  a  farther 
objection  to  making  an  order  in  respect  to  this 
jointure  rentcharge  and  term  which  seems  to  me 
practically  fatal — that  is,  that  the  jointure  and 
term  could  not  commence  till  after  the  death  of 
the  respondent.  I  do  not  think  that  the  court  by 
the  exercise  of  its  powers  under  sect.  5  can  vary 
the  settlement  by  ignoring  this  condition.  The 
reasons  which  I  have  given  for  holding  that  the 
court  in  the  case  of  nuUitv  has  the  power  to  vary 
the  settlement  by  extending  the  connotation  of 
the  words  "marriage"  and  "children"  have  no 
application  to  such  a  condition  of  tbe  settlement. 
It  may  be  that  the  court  could  make  an  order 
subject  to  the  petitioner  surviving  Mr.  Ward  to 
take  effect  after  his  death ;  but,  even  if  the  court 
can,  I  do  not  think  they  ought  to  do  so.  The 
court  might,  however,  give  power  to  renew  the 
application.  With  regard  to  the  power  to  raise 
the  20,0002.,  my  view  is  substantially  the  same  as 
that  with  reference  to  the  jointure  rentcharge 
and  term.  I  do  not  agree  with  Barnes,  J.  that 
this  is  not  "  property  settled  "  because  there  has 
been  no  valid  marriage,  or  because  the  considera- 
tion has  failed  or  the  condition  of  marriage  not 


occurred ;  but  I  do  think  that  we  cannot  vary  tbe 
settlement  by  ignoring  the  condition  that  this 
fund  cannot  be  raised  daring  the  lifetime  of  the 
respondent  without  his  written  consent,  which 
has  not  been  given.  I  agrea  with  what  I  undn- 
stand  to  be  the  opinion  of  Barnes,  J.  that 
what  has  been  brought  into  settlement  here, 
so  far  as  the  charges  are  concerned,  is  not 
the  property  upon  which  the  charges  are  made^ 
but  the  charges  themselves.  But  there  is  one 
argument  which  was  brought  before  us  by  Mr. 
Danckwerts,  and  was  also  urged  by  him  before 
Barnes,  J.,  with  which  I  have  yet  to  deal: 
it  is  this,  that  the  whole  of  the  hereditaments 
and  premises  comprised  in  the  schedules  to 
the  marriage  settlement  were  properly  settled  by 
that  settlement,  and  that  the  court  could  there- 
fore, under  the  terms  of  sect.  5,  which  gives  the 
court  power  to  make  orders  with  reference  to  the 
application  of  the  whole  or  a  portion  of  the  pro- 
perty settled  for  the  benefit  oi  children  or  their 
respective  parents,  order  that  the  whole  or  a 
portion  of  thn  hereditaments  and  premises  be 
applied  for  the  benefit  of  the  petitioner.  Barnes,  J. 
answers  this  by  saying :  "  it  seems  a  very  extra- 
ordinary proposition  that,  because  a  charge,  it 
may  be  a  very  small  one,  is  created  on  a  large 
real  estate  by  a  marriage  settlement,  the  whole 
estate  can  be  dealt  with  by  the  court  under  the 
powers  created  by  the  sectioDB  aforeaaid.*'  I 
agree  with  Barnes,  J.  as  to  this;  bat  this  is 
not  the  argument  which  was  urged  before 
as  by  Mr.  Danckwerts.  On  the  contrary,  he 
expressly  admitted  before  us  that  such  an  argu- 
ment could  not  be  supported.  What  he  did  urge 
before  us  was  that  the  result  of  the  settlement  of 
1885  was  that  Mr.  Ward  no  longer  took  tbe  rents 
and  profits  of  the  scheduled  estates  and  premises 
under  his  original  title,  the  settlement  of  1874,  bat 
takes  them  under  the  settlement  of  1885 ;  and  that 
therefore  the  court  can  make  an  order  for  tbe 
application  of  those  rents  and  profits.  Now 
the  clause  Mr.  Danckwerts  relied  on  was  the 
clause  relating  to  the  1200  years'  term,  it 
could  not  relate  to  the  1000  years'  term,  beeaoae 
that  was  only  to  eommence  from  the  death 
of  Mr.  Ward,  and  the  surplus,  after  paying  tbe 
rentcharge  charged  upon  it  was  to  go  to  the 
person  or  persons  for  the  time  being  entitled  to 
the  reversion  immediately  expectant  on  the 
said  term  to  tbe  premises  therein  comprised 
— that  is,  the  persons  entitled  after  the  death  of 
Mr.  Ward,  for  tbe  term  was  only  to  commence 
after  his  death.  But  the  1200  years'  term  was  to 
commence  from  the  tolemnisation  of  the  said 
intended  marriage,  and  it  is  said  did  commence, 
although  it  might  be  voidable.  Now,  the  trustees 
of  that  term  were  to  raise  and  stand  possessed 
of  the  sum  of  20,000?.,  which  20,0OOJ.  has  not 
been  raised,  because  it  could  only  be  raised  in  tbe 
lifetime  of  Mr.  Ward  by  his  writtten  consent, 
which  has  not  been  given.  The  trust  then  goes 
on :  "  Provided  always  that  subject  to  the  trart 
hereinbefore  declared  concerning  each  of  the  siud 
terms  " — i.e.,  the  trust  in  favour  of  Mr.  Ward's 
mother,  who  was  dead  before  the  declaration  of 
nnllity — "  and  to  the  rights  of  the  trustees  and 
trustee  for  the  time  being  of  such  respective 
terms  to  raise  by  any  of  tbe  means  aforesaid,  and 
to  pay  or  reimburse  themselves  or  himself  all 
costs,  charges,  and  expenses  in  relation  to  the 
said  several  trusts,  the  rents  and  profits  of  the 
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liex«ditaments  and  premises  comprised  in  each  of 
anoh  terms  respectirely,  or  such  part  thereof  as 
shall  from  time  to  time  remain  after  satisfying 
the  said  tmsts  shall  be  taken  and  received  by  the 
person  or  persons  for  the  time  being  entitled  to 
the  said  premises  in  reversion  immediately  ex- 
pectant on  BQch  respective  terms."     Now,  it  is 
said   that   (he   term  of   1200  years  is  still  in 
existence,    or,  at   idl  events,   was    in    existence 
immediately  before,   and   at   the   time  of,  the 
declaration  of  ntdlity,  and  that  the  dnty  of  the 
court  is  to  inquire  into  the  existence  of  settle- 
ments made  on  the  parties  whose  marriaee  is  the 
subject  of   the    decree.     It   is   said   taat   "in 
existence  "  means  in  existence  at  the  date  of  the 
decree,  and  that,  although  the  inquiry  is  to  be 
made  after  the  decree,  it  is  to  be  made  as  of  the 
date  of  the  decree,  and  that  the  court  having 
regard  to  sect.  5  must  be  taken  in  making  the 
decree  to  have  reserved  to  itself  the  right  to  deal 
with  the  settlement  as  of  that  date.    It  this  is 
right — and  I  am  inclined  to  think  it  is — the  only 
question  would  be  whether  Mr.  Ward  immediately 
before  and  at  the  date  of  the  decree  was  taking 
and  reoriving  the  rents  and  profits  of  the  here- 
ditaments and  premises  comprised  in  the  term 
under,  and  by  virtue  of,  the  marriage  settlement 
of  1885.    This  point  was  not  dealt  with  at  any 
length  by  the  counsel  for  Mr.  Ward,  but  the 
answer  as  I  understood  it  was  twofold — first,  the 
only  effect  of   these  words  in  the  events  which 
have  happened  was  to  except  these  rents  and 
profits  from  the  operation  of  the  settlement  save 
in  so  far  as  they  should  be   required    for  the 
purpose  of  satisfying  the  tmsts.     The  proviso 
was  likened  to  the  ordinary  proviso  in  a  mar- 
riage settlement  that  the  settlor  shall  be  entitled 
to  receive  the  rents  and  profits  unless  and  untiL 
the  intended  marriage  takes  place.    Secondly,  it 
was  said  that  this  proviso  had  at  the  date  of 
the  docree  no  operation  whatever,  because  at  that 
date  there  were  no  trusts  whatever  to  be  per- 
formed   by  the    trustees;   Mr.  Ward,  sen.,  was 
dead,    and   the    20,0002.    had   not    been    raised, 
and,  in  the  absence  of  the  written  consent  or 
death  of   Mr.   Ward,   could  not    be  raised;   in 
other  words,  that  the  proviso  had  no  application 
excepting  in  the  case  of  surplus  pi-ofits  after  satis- 
fying  the   tinsts,    and    that   tinere    were   none. 
On  the  whole,  I  think,  notwithstanding  these 
answers  made  on  behalf  of  the  respondent,  that 
Mr.  Ward  at  the  date  of  the  decree  of  nullity  was 
receiving  the  rents  and  profits  under  and  by  virtue 
of  the  settlement  of  1^5,  and  I  am  justified  in 
this  view  because  at  the  date  of  the  settlement 
Mr.  Ward  was  not  the  owner  in  fee  of  the  estates 
mentioned  in  the  second  schedule,  but  only  in 
receipt  of  the  rents  and  profits  under  and  by 
virtue  of  the  settlement  of  1874,  and  had  at  most 
only  an  equitable  life  estate.    He  then,  by  the 
settlement  of  1885,  exercises  the  powers  of  ap- 
pointment conferred  upon  him  by  the  settlement 
of  1874,  and  from  that  time  forward  it  seems  to 
me  that  his  right  to  receive  the  rents  and  profits 
was  based  upon  the  settlement  of  1885.    I  think 
that    this  appeal  should   be  allowed,  and  that 
the  matter  should  be   sent  back  to  Barnes,  J. 
with    an    intimation    that    we    think    that    an 
order  should   be  made  for  the   application  for 
the  benefit  of  the  appellant  of  so  much  of  the 
2002.  and  the  rent  and  profits  as  to  Barnes  J.  may 
seem  right. 


Smith,  M.B.-— The  Lord    Chancellor   and   I 
agree    in    the     judgment    that    has    just  been 

^«"'«'^-  Appeal  allowed. 

Solicitors  for  the  petitioner,  Witham,  RoskeU, 
Muniter,  and  Weld. 
Solicitors  for  the  respondent.  Few  and  Co. 


Nw.  21  and  Dec.  3, 1900. 

(Before  Skith,  M.B.,  G01.LIHB  and 
Stibliko,  L.JJ.) 

ATTOBirXT'GENBBA.L  V.  JEWISH   C0IX>NISA.TI0X 

Association,  (a) 

APPEAL  FBOM  THE  QUEEN'S  BENCH  DIVISION. 

Revenue — Estate  duty — 8v,ceession  duty — Deed  of 
gift  by  foreigner  domiciled  abroad  tubjeei  to 
life  interest  of  donor — Oift  to  Englith  company 
upon  trusts  enforeea,ble  by  Eaglrsk  law — Pro. 
perly  situate  abroad — Beneficiaries  abroad— 
Succession  Duty  Act  1853  (16  &  17  Vict.  c.  51), 
IS.  2,  7,  8,  l&— Finance  Act  1894  (57  &  58  Vict, 
c.  30), ».  2. 
In  1891  a  company  was  formal  under  the  Joint 
Stock  Companies  Acts  with  the  ol^eet  of  benefit- 
ing Russian  Jews,  and  assisting  the  emigration 
of  Jews  from  Europe  and  Asia  to  America.  The 
company's  registered  office  was  in  London,  but 
only  formal  business  was  transacted  there,  the 
whole  of  the  company's  real  busiTiess  being 
carried  on,  under  the  articles  of  the  association, 
at  the  company's  office  in  Paris 
By  a  clause  in  the  memorandum  provision  was 
made,  in  the  event  of  the  dissolution  of  the  com- 
pany, for  the  transfer  of  aU  its  property  to  some 
other  institution,  to  be  eeleeted  by  a  judge  of  the 
High  Court,  having  objects  similar  to  that  of 
the  company. 
In  1892  an  Austrian,  domiciled  in  Austria,  by  an 
indenture  made  between  himself  and  the  com- 
pany,  gave  to  the  company  certain  ipecifisd 
stocks,  shares,  and  eeeuriites,  upon  trust  to 
permit  him  to  receive  the  income  thereof  during 
his  life,  and  after  his  death  upon  trust  to  apply 
the  sam^,  and  any  investments  substitutea  for 
them  under  the  powers  contained  in  the  deed,for 
the  purposes  for  which  the  company  was  con- 
stituted. 
In  1896  the  donor  died,  being  then  stUl  domiciled 

in  Austria. 

Most  of  the  stocks,  shares,  and  securities  then  held 

by  me  company  subject  to  the  tnuts  of  the  deed 

uier«  locally  situate  abroad. 

Held  (affirming  the  decision  of  the  Queen's  Beneft 

Division,  reported  in  82  L.  T.  Rep.  679 ;  (1900) 

2  Q.  B.  556),  that  upon  the  death  of  the  donor 

there  was  a  "  succession  "  within  sect.  2  of  ^ 

Succession  Duty  Aot  1S53,  so  that  the  company 

became  liable  to  pay  succession  duty  under  that 

Act,  and  estate  duty  under  the  Finance  Act  1894, 

upon  the  property  which  they  held  underthe  deed 

of  gift. 

This  was  an  appeal  by  the  defendant  company 

from  a  judgment  of  the  Queen's  Bench  Division 

(Ridley  and  Darling,  J  J.)  upon  an  information  by 

the  Attorney- Gflneral,  by  which  the  court  held 

that  the  defendant  company  was  liable  to  pay 

sncceseion  duty  under  the  Succession  Duty  Aot 

(a)  Beported  by  E.  IlXKUlT  SlilTH,  Eiq.,  BtnlaWr-ct-Ijaw. 
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"185.S,  and  estate  daty  under  the  Finance  Act 
1894. 

The  facts  are  f ally  set  out  in  the  report  of  the 
o88e  in  the  Queen's  Bench  DiviHion  (82  L.  T.  Hep. 
•679;  (1900)  2  Q.  B.  556).  and  appear  sufficiently 
in  the  judgment  of  the  Master  of  the  Rolls. 

The  Succession  Duty  Act  1853  (16  &  17  Vict, 
■c.  51)  provides  as  follows : 

Sect.  2.  Every  past  or  fntnre  disposition  of  property 
by  reason  whereof  any  person  has  or  shall  beoome  beneB- 
oially  entitled  to  any  property  or  the  inoome  thereof 
npon  the  death  of  any  peraon  dyinf;  after  the  time 
appointed  for  the  oommenoement  of  this  Aot,  either 
immediately  or  after  any  interval,  either  certainly  or 
contingently,  and  either  originally  or  by  way  of  snbatita- 
tive  limitation,  and  every  devolntion  by  Uw  of  any 
beneficial  interest  in  property  or  the  income  thereof, 
upon  the  death  of  any  person  dying  after  the  time 
appointed  for  the  oommenoement  of  this  Aot,  to  any 
other  person,  in  possession  or  ezpeotanoy,  shall  be 
deemed  to  have  conferred  or  to  confer  on  the  person 
entitled  by  reason  of  any  such  disposition  or  devolution 
'  a  "  sacoession."     .     .     . 

Seat.  8.  Where  any  disposition  of  property  shall  be 
made  to  take  effect  at  a  period  ascertainable  only  by 
reference  to  the  date  of  the  death  of  any  person  dying 
after  the  time  appointed  for  the  oommenoement  of  this 
Aot,  snch  disposition  shall  be  deemed  to  confer  a  sacoes- 
sion on  the  person  in  whose  favour  the  same  shall  be 
msde.     .     .     . 

Sect.  16.  Where  property  shall  beoome  snbjeot  to  a 
tmbt  for  any  ofaaritable  or  pnblio  purpose,  under  any 
psst  or  fotnre  disposition,  which  if  made  in  favonr  of  an 
individnal  would  confer  on  him  a  sncoession,  there  shall 
be  payable  in  respect  of  snob  property,  npon  its  beooming 
subject  to  such  trusts,  a  duty  at  the  rate  of  101.  per 
.  oentnm  npon  the  amount  or  principal  value  of  such  pro- 
perty.    .     .     . 

Sect.  44  makes  trustees,  besides  the  successor, 
personally  accountable  for  ttie  duty  payable  in 
respect  of  any  sacoession  to  the  extent  of  the 
property  or  funds  actually  received  or  disposed 
of  by  them. 

The  Finance  Aot  1894  (57  &  58  Vict.  o.  30),  by 
sect.  1,  imposes  a  duty,  caJled  "  estate  daty,"  upon 
the  principal  value  of  all  property,  real  or 
personal,  settled  or  not  settled,  -which  passes  on 
the  det^  of  a  person  dying  after  the  2nd  Aug. 
1894;  and  by  sect.  2,  sub-sect.  2,  it  is  provid^ 
that  property  passing  on  the  death  of  the 
deceased  when  situate  out  of  the  United  Kingdom 
shall  be  included  only  if,  under  the  law  in  force 
before  the  passing  of  the  Act,  lega^  or  succes- 
sion duty  is  payable  in  respect  thereof 

The  Queen's  Bench  Division  having  held  that 
'  the  Crown  was  entitled  to  succession  duty  and 
estate  duty,  the  defendants  appealed. 

Nov.  21.— SirEobeW  Beid,  Q.O.  ajidA.  V.  Dieey, 
Q.C.  (Swinfen  Eady,  Q.C.,  Danckioertt,  Q.C.,  and 
E.  Schuster  with  them)  for  the  defendants. — As 
to  80  much  of  the  property  as  is  locally  situate 
within  the  United  Kingdom,  we  admit  that  estate 
duty  is  payable,  but  we  say  that  no  succession 
duty  is  payable.  As  to  property  locally  situate 
.  abroad,  we  say  that  no  estate  duty  nor  succession 
duty  is  payable.  With  regard  to  the  last-named 
property  estate  duty  is  only  payable  when  succes- 
sion duty  is  payable :  (see  sect.  2,  sab-sect.  2,  of 
the  Finance  Act  1894).  Therefore  we  will  take 
first  the  question  of  the  claioi  of  the  Crown  to 
succession  duty  on  the  property  situate  abroad. 
It  is  clear  that  some  limitation  must  be  put  on 
-the  very  wide  terms  of  sect.  2  of  the  Succession 


Duty  Aot  1853.  Two  opposing  tests  have  been 
suggested  for  the  purpose  of  finding  what  that 
limitation  is.  Lora  Granworth  susrgested  that 
the  test  was.  By  what  law  does  the  successor 
become  entitled  to  the  succession  ? 

Wallace  v.  Attorney-Qeneral,  18  L.  T.  Bep.  480,  at 
p.  481 ;  L.  Bep.  1  Ch.  1,  at  p.  7. 
On  the  other  hand,  there  is  the  decision  of  Sir 
George  Jessel,  M.R.,  in  a  subsequent  case  that 
the  court  must  consider  all  the  circumstances  of 
the  case,  the  domicil  of  the  receiver,  and  of  the 
testator,  the  place  where  the  money  is,  where  the 
settlement  was  executed,  the  form  of  the  settle- 
ment, and  so  forth : 

Re  Cigdla'i  8ettltm»nt  TnuU,  38  L.  T.  Bep.  439; 
7  Ch.  Div.  351. 

That  is  the  trae  rale  to  be  applied : 

Thompton  v.  ./Idvoeaie- General,  12  CI.  ft  F.  1 ; 

Be  Lovelaet'a  Settlement,  33  L.  T.  Bep.  O.  S.  230; 
4  D.  &  J.  340 ; 

Rf  WaUop't  Tnute,  10  L.  T.  Bep.  174 ;  1  D.  J.  A 
8.  656. 
But  even  applying  the  test  proposed  by  Lord 
Granworth,  tne  result  will  be  in  favonr  of  the 
defendants.  Baron  de  Hirsoh  was  an  Austrian, 
and  by  Austrian  law  an  Austrian  father  cannot 
divest  himself  of  property  so  as  to  impair  the 
rights  of  his  children  to  legitim,  and  any  aliena- 
tion at  any  time  having  that  effect  may,  on  the 
death  of  the  father,  be  set  aside  to  the  extent  to 
which  it  has  that  effect.  Therefore,  suppose  a 
person  claimed  any  of  this  property  from  an 
Austrian  banker  on  the  death  of  the  baron,  the 
question  of  his  title  to  it  would  depend  on  the 
Austrian  law  of  legitim.  There  would  be  also, 
probablT,  other  matters  dependent  on  Austrian 
law,  and  the  claimant's  title  would  not  depend, 
or  would  only  partly  depend,  on  the  English 
deed: 

Be  BadaH't  Tnuti,  24  L.  T.  Bap.  13 ;  10  Eq.  288. 
In  that  case  also  the  decision  of  the  court  was 
given  upon  the  consideration  of  all  the  facts  in 
we  case.   On  this  point  they  cited  also 

.iftomey-Oeneral  v.  Campbell,  L.  Bep.  5  H.  L.  524 ; 

LyaVl  V.  LyeM,  27  L.  T.  Bep.  530 ;  15  Eq.  1 ; 

iltfomey-Oeneral  v.  Felee,  10  Times  L.  Bep.  387. 
The  beneficiaries  are  all  foreigners,  the  business 
of  the  company  is  all  carried  on  abroad,  and  the 
money  and  securities  are  abroad.  Though  the 
deed  of  settlement  may  be  English,  and  maybe 
construed  by  English  law,  yet  the  money  in  trust 
under  it  is  not  subject  to  English  law  until  it  has 
been  brought  into  England.  The  real  question 
is  whether,  taking  all  the  facts  together,  there  is 
an  English  succession.  All  the  facts  of  the 
present  case,  with  two  possible  exceptions,  go  to 
show  that  the  succession  is  a  foreign  one.  The 
form  of  the  settlement  is  said  to  be  English. 
But  the  form  would  be  equally  good  in  France, 
and  with  very  little  alteration  could  be  made  more 
French  than  English.  The  company  is  also  said 
to  be  domiciled  in  England.  But  the  fact  of  the 
whole  of  the  real  business  of  the  company  being 
transacted  abroad  shows  that  its  domicil  is  really 
abroad: 

Cetena  iSulphur  Company  v.  Nieholi<m,  35  L.  T. 
Bep.  275 ;  1  Ex.  Div.  428. 

The  fact  of  the  company's  registered  office  being 
in  England  is  not  so  importont  a  fact  in  con- 
sidering where  the  domicil  of  the  company  is  as 
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the  fact  that  the  real  business  of  the  concern  is 
carried  on  abroad.  Bat  even  if  the  company 
was  domiciled  in  England,  there  is  no  case  that 
decides  that  the  domicii  of  the  receiver  is  suffi- 
cient for  the  purpose  of  making  succession  duty 
payable.  R^erence  was  made  to  Oibson  and 
others  v.  Lord  Advocate  (10  Ct.  Sesa.  Cas.  4th 
series,  224). 

TheAttomey.Oeneral  (Sir  Robert  Finlay,  Q.C.) 
and  the  Solieitor-Oeneral  (Sir  Edward  Carson, 
Q.O.)  {Vaughan  Hawkins  with  them)  for  the 
Crown.  —  The  question  is  whether  this  is  an 
English  settlement  governed  by  English  law. 
The  memorandum  and  articles  of  association  of 
the  company  and  other  docufaents  in  the  case 
show  the  thoroughly  English  nature  of  the  com- 
pany. The  question  ia  what  system  of  law  is  in 
contemplation  under  this  deed  for  the  purpose  of 
insuring  that  its  trusts  are  properly  carried  out. 
It  is  immaterial  to  consider  what  countries  the 
securities  happen  to  be  in.  No  one  would  take 
that  matter  into  consideration  in  construing  the 
meaning  of  a  marriage  settlement.  The  test 
given  by  Lord  Crariworth  in  WalUice  v.  Attorney- 
General  {uhi  sup.)  is  the  correct  one.  It  was  the 
test  really  applied  by  Sir  Qeorge  Jessel,  M.B.  in 
BiS  Cigaia's  Settlement  Trusts  {ubi  sup.).  Though 
Sir  G.  Jessel  did  mention  the  circumstances  of 
the  case,  it  was  only  for  the  purpose  of  leading 
np  to  his  real  decision.  These  two  oases  are 
correctly  summarised  in  Attorney-General  v.  Feloe 
(ubi  sup.).  The  fact  ot  Baron  de  Hirsch  being  a 
foreigner  is  in  favour  of  the  Crown's  contention. 
It  is  a  case  of  a  foreigner  coming  expressly  over 
to  England  to  create  an  English  company  with 
trusts  drawn  up  in  the  English  language  and  in 
English  form.  Everything  shows  ms  intention 
that  the  matter  of  the  trusts  should  be  under 
English  law.  The  trustees  have  power  to  vary 
the  securities,  so  that  it  cannot  be  material  to 
consider  the  locality  where  the  eecurities  happened 
to  be  when  the  baron  died. 

Sir  Bobert  Beid,  Q.C.  in  reply. — The  qneetion 
is,  not  under  what  law  the  trusts  of  the  deed  axe 
to  be  carried  out,  but  what  was  the  settlor's  title 
to  make  the  settlement.  The  settlement  is  good, 
but  that  is  because  the  title  of  the  company  haa 
not  been  obviated  by  AuRtrian  law,  which 
governed  the  aettlor'a   power  of   alienating  his 

P"^'^-  Cur.  adv.  vult. 

Dee.  3. — Smith,  M.B.  read  the  following  judg- 
ment : — In  thia  case  the  Crown  claims  estate  duty 
at  8  per  cent,  and  succession  duty  at  10  per  cent. 
(18  per  cent,  in  all)  upon  a  sum  of  seven  mUlions  of 
money  given  by  Baron  de  Hirsch  in  his  lifetime, 
subject  to  a  life  interest  therein,  to  the  defendant 
company  under  the  circumstances  hereinafter 
mentioned ;  and  the  question  ia  whether  upon  the 
death  of  the  baron,  which  took  place  upon  the  2l8t 
April  1896,  a  succesaion  to  property  took  place 
within  the  meaning  of  the  Succession  Duty  Act 
1853  (16  &  17  Vict  c.  51),  s.  2,  for  if  so,  succession 
daiy  and  also  estate  duty  are  payable  on  the 
7,00(>,000{.  as  claimed  by  the  Crown,  because  the 
Finance  Act  1894  (57  &  58  Yict  o.  30),  a.  2  (2), 
enacts  that  estate  duty  shall  be  payable  upon 
property  passing  on  the  death  of  the  deceased 
when  such  property  is  situate  out  of  the  United 
Eiiwdom  (whi^  was  the  position  cd  the  bulk  of 
the  7.000,000!.  in  this  case),  if  by  the  law  in  force  J 


before  the  passing  of  that  Act  legacy  or  succes- 
sion duty  was  payable  in  respect  thereof.    It  is  said 
on  behtdf  of  the  defendant  company,  the  Jewish 
Colonisation  Association,  that  the  facts  relatmg 
to  the  money  are  such  that  the  Succession  Duty 
Act  of  1853  has  no  application  thereto,  as  this 
money  was  not  "  property "  within  the  meaning 
of  aect.  2  of  that  Act.     The  facta  are  these :  In 
the  year  1891  Baron  de  Hirsch,  who  was  a  domi- 
ciled Austrian,  without  children,  and  who  had  a 
permanent  residence  in  Paris  and  a  temporary 
residence  in  London,  conceived  the  idea  of  amelio- 
rating the  condition  of  certain  Jews,  and  for  that 
purpose  determined  to  make  and  did  make  in  the 
first  instance  a  donation  of  two  millions  of  money. 
To  carry  out  his  project  he  then  brought  oat  and 
formed  in  this  country  a  limited  company  under 
the  provisions  of  the  Companies  Act  18S2,  which 
company  was  incorporated  upon  the  10th  Sept. 
1891  and  registered  under  the  name  of  the  Jewish 
Colonisation  Sooietv,  which  is  the  defendant  in 
this  information.    The  memorandum  of  this  com- 
pany shows  in  detail  the  object  for  which  it  was 
incorporated,  and  it  suffices   to  state  that  the 
object  was  that  it  might  hold  and  adminiater  the 
donation  of  two  millions  of  money  which  waa  then 
handed  by  the  baron  to  the  company  for  the  benefit  ■ 
of  Jews,  and  also  might  hold  and  adminiater  any 
other  donationa  it  might  receive  towarda  promot- 
ing the  welfare  of  the  Jewa.    There  ia  a  clause  in 
thia  memorandum,  and  it  ia  the  only  one  to  which 
I  will  specifically  refer — namely,  the  7th — which 
provides  that  in  the  event  of  the  company  being 
woond-np  or   dissolved,    if    any   property   then 
remained,  it  should  not  be  dismbut»i  amongst 
the  members  of  the  company,  but  be  transferred 
to  some  institution  with  objects  similar  to  that  of 
the  company,  and  in  default  of  selection  of  such 
an  institation  by  the  members,  a  judge  of  the  High 
Conrtof  Jnstioe — that  is,  an  English  judge — should 
make  the  selection.    The  registered  office  of  the 
company  ia  now  and  always  has  been  at  the  offices 
of  Messrs.  Tatham  and  Louaada,  the  Engliah  aoli- 
citors  of  the  defendant  company  in  the  city  of 
London,  but  it  is  stated  that  no  part  of  the  offices 
has  been  at  any  time  in  the  possession  or  occupa- 
tion of  the  defendant  company.    The  defendant 
company  had,  besides  its  registered  office,  offices 
in  Paris  with   branches   at   St.  Petersburg  and 
Buenos  Ayres.   All  the  general  and  extraordinary 
meetings  of  the  company  were  held  in  London. 
By  the  articles  of  association  the  affairs  and  busi- 
ness of  the  company  were  to  be  under  the  general 
control  of  a  oouncU  of  administration,  the  meet- 
ings of  which  council  were   to  be  held  at  such 
places  in  Europe  aa  the  council  should  determine. 
The  whole  of  the  business  of  the  company  was 
always  and  still  ia  transacted  by  the  council  in 
Paris.    The  books  of  the  company  (other  than  the 
register  of  members)  were  kept  in  the  offices  in 
Paris,  St.  Petersburg,  and  Buenos  Ayres,  accord- 
ing'  to    French    methods    and   in    the    French 
language,  and  the  common  seal  of  the  company 
was  kept  at  its  principal  offices  in  Paris.    By  the 
articles  of  association  it  was  alao  provided  that  any 
notice  to  be  given  by  the  company  to  any  member 
should  be  sufficient  if  posted  in  any  of  the  E  uropean 
capitals  addressed  to  snob  member  at  his  regis- 
tered place  of  address  and  advertised  in  the  Times  ■ 
newspaper,   and  the  company  might  in  genera 
meeting  snbstitnte  some  other  English  paper  for 
the  Times.    I  stop  here  for  a  moment  to  inquire 
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into  tbe  object  which  Baron  de  Hiraoh  had  in 
Tiew  when,  lor  the  initiation  and  carrying  out  of 
his  scheme  to  benefit  tbe  Jews,  he  lormed  and 
incorporated  the  company  in  England.    That  it 
is  an  Xinslish  company  I  do  not  doabt,  subject  to 
English  law,  and  the  fact  that  there  was  a  council 
of  administration  which  carried  on  tbe  business 
of  the  company  outside  of  England  does  not,  in 
tny  judgment,  render  the  company  any  the  less 
an  Engbsh  company  and  subject  to  English  law. 
In  my  opinion  there  is  but  one  answer  to  be  given 
to  the  inquiry,  which  is,  that  the  baron  had  resort 
to  an  English  corporation,  which  the  company 
is,  in  order  that  his  donation  of  two  millions  of 
money  might,  if  need   be,  be  administered  by 
English  judges  according  to  English  law.    In 
truth  and  in   fact   the  iMuron   deliberately    and 
intentionally  submitted  his  scheme  to  English 
law  and  indelibly  stamped  it  as  being  an  English 
floheme.     These  two  millions  of  money  having 
been   given    by    the    baron    absolutely    to   this 
English  company  for  the  benefit  of  the  Jews,  no 
ouestion  of    succession    arises    there   upon    the 
death  of  the  baron,  and  these  two  millions  conse- 
quently take  no  further  part  in  this  case.     In 
tne  next  year — viz.,  in  the  year  1892,  the  baron 
determined  to  increase  his  benefactions  to  the 
Jews,  and  he  gave  to  this  English  company  a 
further  sum  of  seven  millions  of  money  for  this 
purpose.       The    oiroumstamses    attending    this 
luruier  donation  are  these.    By  indenture  dated 
the  26th  Aug.  1892,  and  made  "  between  Baron 
de  Hirsoh,  of  82,  Piccadilly,  in  the  county  of 
Middlesex  of  the  one  part  and  the  Jewish  Goloni- 
sation  Association,  having  its  regifctered  office  at 
17,  Old  Broad- street,  in  the  city  of  London,  of 
the  other  part,"  after  reciting   that  the  baron 
had  agreed    to    give,  and  the   association    had 
agreed  to  accept  the  stocks,  shares,  bonds,  and 
seouritieB    specified    in     the    schedule    thereto, 
subject  to  the  conditions  thereinafter  ezpiiessed, 
and  the  same  had  been  or  would  shortly  be  duly 
transferred  and  handed  over  to  tbe  association, 
it  was  witnessed,  so  far  as  material,  as  follows : 
(a)  That  the  association  during  the  life  of  the 
baron  would  deal  with  the  securities  as  directed 
■by  the   baron;   (b)    that   the  association   would 
permit  the  baron  to  receive  and  would  pav  to  him 
the  income  of  the  investments  during  his  life ; 
(e)  that  after  the  death  of  the  baron  the  associa- 
tion would  apply  the  stocks,  shares,  and  set'.nrities 
subject  to  the  provisions  of  the  deed,  for  the 
benefit  of  the  Russian  Jews.    These  eecurities 
form  the  seven  millions  now  in  question.    At  the 
date  of  the  deed  in  Aug.  1892,  as  also  at  tbe  time 
■of  the  death  of  the  baron  in  April  1896,  they 
may  be  taken  as  consisting  of  about  1,000,0002.  of 
securities  in  tbe  London  and  Westminster  Bank 
in  this  country,  and  of  about  6,000,0001.  of  secu- 
rities in  other  banks  outside  of  England.      A 
Ust  of  the  securities  will  be  found  in  the  schedule 
to  the  deed,   and   they  are  all   securities  upon 
■foreign  properties.      On  even  date  to  that  of  the 
deed  the  baron  wrote  to  the  respective  bankers 
who  then  held  the  securities,  instructing  them  to 
transfer  them  to  the  securities  account  of  the 
Jewish  Colonisation  Association;  and  this  was 
done.    Aft«r  the  execution  of  the  deed  the  baron 
during  his  life  received  the  income  of  the  moneys 
represented  by  tbe  securities,  and  upon  bis  death 
the  question  arises — Are  these  seven  millions 
-"property"    within  the    Succession   Duty   Act 


1853  F    It  they  be,  then  it  seems  to  me  that  the 
defendant    company,    although    not  benefidally 
entitled  to  the  money,  is  bound  to  account  to  tm 
Crown  for  succession  duty  by  reason  of  sects.  16 
and  44  of  the  Act  of  1853,  and,  if  so,  also  for 
estate  daty.    It  is  not  denied  that,  when  Baron 
de  Hirsch  died  the  7.000,0001.  was  in  the  control 
of  the  English  company.    In  my  judgment  the 
deed  of  the  26th  Aug.  1892  is  an  English  deed. 
It   is   in   tbe   English    language  and  exeoated 
according  to  the    formaJities  of   English  law, 
and  it  conveys  personal  property,  some  of  which 
was  in  England,  to  an  English  company    It  is 
true  that  Baron  de  Hirsch,  though  deaoribing 
himself  in  the  deed  as  of  No.  ^,  Piccadilly, 
in  the  county  of   Middlesex,  executed  it  when 
he  happened  to  be  either  in  Paris  or  Ems,  but  this 
of  itseu  makes  it  none  the  less  an  English  deed. 
Moreover,  the  fact  that  a  deed  embraces  foreign 
securities  by  no  means  makes  tbe  deed  a  fordgn 
deed,  for  many  English  deeds  do  this.    In  my 
judgment,  it  is  not  true  to  say  upon  the  facts  of 
this  case  that  this  deed  is  other  than  an  English 
deed.     It  is  a  deed  which  for  a  purpose  appointed 
English  trustees  subject  to  the  English  law,  and 
any  action  brought  to  enforce  the  pi-ovisions  of 
the  deed  would  have  to  be  brought  in  an  English 
court  of  justice.    It  is  said,  and  truly  sai£  on 
behalf  of  the  defendant  company  that,  although 
the  words  of  sect.  2  of  the  Succession  Duty  Act 
1853  are  general — the  words  are :  "  Every  past  or 
future  disposition  of  '  property '    .    .    .    shall  be 
deemed  to  '  confer '    .    .    .    a  '  succession '  " — 
yet  these  words  are  not  to  be  read  withoat  some 
limit  being  placed  thereon,  for,    as    the   Lord 
Chancellor,  Lord  Cranworth,  said  in  Wallace  v. 
Altomey-Greneral  (u6t  sup.),  "  These  words    .    .    . 
could  not  in  reason  extend  to  all  persons,  whether 
subjects  of  this  country  or  foreigners  and  where- 
soever domiciled  "  ;  and  that  some  limit  is  to  be 
placed  thereon  is  not  disputed  by  tbe  Attorney- 
General.      The  question  is,  What  is  that  limit  ? 
I  do  not  propose  to  go  through  the  authorities  in 
detail   which   have  oeen  produced  and  cited  in 
argument,  for,  in  my  opinion,  it  will  be  found  to 
have   been  satisfaotoriiy   done  by  my   brothers 
Ridley    and     Darling    in    the    Queen's    Bench 
Division.    In  order  to  ascertain  what  the  limit 
is  I  will  cite  the  case  of  Wallace  v.   Attorney- 
General  (ubi  sup.),  in  which  Lord  Cranworth  m 
unmistakable  terms  la^s  down  what  the  limit  is. 
He  says  that  the  consideration  of  the  difficulties 
satisfied  him  that  "  the  only  safe  way  of  solving 
this  question    ...    is  to  consider  the  duty  as 
imposed  only  on  those  who  claim  titie  by  virtue 
of  our  law."    And  latei'  on  he  says :  "  The  ground 
on  which  my  opinion  rests  is  that  to  the  generality 
of  the  words  in  the  2nd  section  under  which  a 
duty  is  imposed  upon  eveiy  person  who  becomes 
entitted  to  property  on  the   death   of   another, 
some  limitation  must  be  implied,  and  that  limita- 
tion   can   only   be    a    limitation  confining   the 
operation  of  the  words  to  persons  who  become 
entitied  by  virtue  of  the  laws  of  this  oountiy.'' 
This,  in  my  opinion,  is  precisely  how  the  d^endant 
company,  upon  the  facts  of  the  case,  have  become 
entitled  to  the  7,000,0002.  upon  the  death  of  Baron 
de  Hirsch.    Sir  Robert  Rieid,  for  the  defendant 
company,  argued  that  the  above  was  not  now 
the  true  rule,  and  he  said  that  to  ascertain  tbe 
limits  all  the  circumstances  of  the  case  must  be 
considered ;  and  he  said  that  was  so  because  Sir 
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George  Jessel,  in  the  case  of  Be  Cigala'*  Settle- 
-meKlTruaU  (tibi  tup.),  and  other  judges  had  recapi- 
tnlated  and  dealt  with  all  the  facts  of  the  case 
before  them  when  datermimng  whether  snocession 
dtity  was  payable  or  not.  That  verr  learned 
judge  and  other  learned  jad^es  have  done  this, 
and  tlioiigh  they  did  go  through  the  facts  of  the 
case  it  was,  as  it  seems  to  me,  to  adopt  Lord 
Oranworth's  rule,  and  not  to  overrule  it,  and  Sir 
€^rge  Jessel,  in  the  course  of  the  argument, 
podtiTelT  says:  "This  is  personal  property  in 
the  hands  of  English  trustees,  and  yon  cannot 
get  it  from  them  except  by  an  action  in  England. 
That  is  the  true  test;  in  order  to  recover  the 
promrtj  yon  must  come  to  England."  If  Sir 
Aobert  Beid  is  right  in  his  contention,  which  I 
think  he  is  not,  and  all  the  circumstances  are  to 
be  considered  and  that  this  is  the  rule,  then  Sir 
Robert  Beid  would  not,  in  my  opinion,  get  oat 
of  the  difBculty  he  is  in  any  more  than  u  Lord 
Oranworth's  n^e  applied,  which  I  think  it  does, 
for  I  have  no  doubt  that  from  first  to  last  the 
scheme  of  the  baron  was  essentially  and  solely  an 
Sn^isb  scheme  to  be  governed  from  first  to  last 
by  English  law.  The  7,000,000Z.  of  money  is 
therefore  property  within  the  Succession  Duty- 
Act  1853.  Sir  Robert  B«d  further  argued  that,  if 
tiiere  had  been  children  ot  the  baron^,  inasmuch 
as  by  Austrian  law  an  Austrian  father  cannot 
divest  himself  of  property  so  as  to  impair  the 
rights  of  his  children  to  legtHm,  and  any  aliena- 
tion at  any  time  having  that  effect  may  on  the 
death  of  the  father  be  set  aside,  to  the  extent  to 
which  it  has  that  effect,  Austrian  and  not  English 
law  governs  the  case.  I  do  not  agree.  The  trust 
and  the  administration  of  the  trust  can  only  be 
enforced  or  the  trust  got  rid  of  by  having  resort 
to  English  law — i.e.,  to  an  English  court  of 
justice.  Till  that  has  been  done  the  English 
company  is  entitled  to  hold  the  7,000,0002.,  subject, 
of  course,  to  the  trusts  in  favour  of  the  Jews. 
In  any  proceedings  to  set  aside  the  trust  evidence 
of  what  is  the  Austrian  law  as  regards  the 
father's  rights  might,  I  think,  be  given  to  show 
that  the  trust  was  non-effective;  bat  this  ques- 
tion would  have  to  be  decided  by  an  English 
coTut  before  the  company  could  be  deprived 
of  its  money.  For  the  reasons  above  in  my  judg- 
ment the  appeal  must  be  dismissed,  and  with 
costs. 

OoLLiNs,  L.J.  read  the  foUowinsr  judgment : — 
Notwithstanding  the  very  able  areaments  for  the 
appellants,  I  cannot  bring  myself  to  entertain  a 
doubt  that  the  view  of  the  Crown  and  of  the 
court  below  must  prevail.  We  are  not  troubled 
in  this  case  with  questions  which  arise  upon  the 
death  of  a  domiciled  foreigner,  testate  or  intestate 
as  to  property  which  is  the  subject  of  the  pro- 
ceedings. When  Baron  de  Hirsch  died  in  1896 
the  propei-ty  in  respect  of  which  the  Crown 
alleges  that  succession  duty  is  payable  was  vested, 
not  in  him,  but  in  the  English  company  which  he 
had  called  into  existence.  By  a  deed  executed  in 
his  lifetime  in  1892  between  himself  and  the  com- 
pany, after  reciting  that  he  bad  agreed  to  give 
and  the  company  to  accept  the  property  in  ques- 
tion, consisting  of  certain  stocks,  shares,  and 
securities  therein  set  out,  on  certain  conditions 
and  that  the  same  had  been  or  would  shortly  be 
transferred  to  the  company,  the  latter  had 
declared  and  covenanted  with  him  that  it  would 
permit  him  to  receive  the  income  of  the  said 


stocks,  shares,  and  securities  for  life,  and  after 
his  death  apply  the  corpus  for  a  charitable  pur- 
pose therein  defined.  If  the  property  in  question 
were  English,  there  would  therefore  clearly  be  a 
succession  in  respect  of  which  under  seote.  2  and 
16  of  the  Act  of  1853  the  company  would  be 
bound  to  pay  the  duty.  That  the  company  were 
in  possession  of  the  property  at  the  time  of  his 
death  is,  I  think,  quite  clear.  The  secuiities  of 
which  it  consisted  were  held  by  different  banks  in 
England  and  elsewhere  in  Europe,  who  by  the 
orders  of  the  deceased  given  on  ttie  same  day  on 
which  the  deed  was  executed  had  transferred 
them  from  his  account  to  that  of  the  company, 
for  whom  they  thenceforth  continued  to  hold  them, 
honouring  cheques  drawn  by  the  company  on 
them  for  the  interest  received  thereon.  The 
property  in  question  therefore  formed  no  part  of 
the  estete  of  the  deceased,  and  no  presumption 
therefore  arises  as  to  ite  locality  such  as  might 
have  arisen  by  virtue  of  the  doctrine  mqdt/ta 
tequuntur  ^personam  had  it  done  so.  He  had 
puied  in  his  lifetime  with  the  entire  legal  estate 
in  it,  and  his  beneficial  interest  ceased  upon  his 
death.  We  b^in  the  discussion,  then,  with  the 
property  in  the  hands  of  an  English  trustee,  and 
it  seems  to  me  that  the  presumption  is  that  it  is 
English,  and  the  burden  hes  on  those  who  say  it  is 
not.  It  was  contended,  indeed,  by  Sir  Robert  B<nd, 
but  I  think  somewhat  faintly,  that  the  company 
was  not  really  an  English  company,  having  r^ard 
to  the  nature  of  ite  basinees,  the  place  where  the 
meetings  of  ite  council  were  held,  and  also  some 
peculiarities  in  ite  constitution.  But  I  think  it  is 
clear  beyond  possibility  of  doubt  that  the  com- 
pany was,  not  only  in  name,  but  in  fact,  an 
English  company,  deliberately  created  as  Euch  by 
ite  founder.  It  ia  not  necessary  to  refer  in  detail 
to  the  pointe  in  ite  memorandum  and  articles  of 
association  which  are  set  out  in  the  information, 
and  which  were  emphasised  by  the  Attorney- 
Ceneral.  The  evidence  on  this  point  is  not 
merely  implied,  but  there  is  an  express  inten- 
tion to  bring  the  company  under  the  jurisdic- 
tion of  English  law.  The  appellante  therefore 
are  confronted  with  the  presumption  arising 
from  the  fact  that  the  legal  owner  of  the  pro- 
perty at  the  death  of  the  baron  was  not  foreign, 
but  English.  If,  then,  they  are  to  establish  that 
it  is  nevertheless  still  foreign,  they  must  fall 
farther  back  and  show  that  the  foreign  donor  in 
vesting  his  property  in  the  English  trustee 
nevertheless  intended  to  preserve  ite  foreign 
locality — that  is,  that  it  should  continue  to  follow 
the  person,  not  of  the  new  owner,  but  of  the 
original  donor.  I  have  said  that  I  think  the  pre- 
sumption is  against  such  a  contention,  but  even 
if  it  were  not,  1  think  the  facte  show  conclusively 
that  nothing  could  have  been  further  from  the 
intention  of  the  donor.  Having  called  into 
existence  a  company  to  which,  having  the  whole 
world  open  to  choose  from,  he  had  deliberately 
given  an  English  nationality  for  the  purpose  of 
making  it  the  iastrument  for  carrying  out  his 
scheme,  he  began  by  handing  over  to  it  per- 
sonal property  to  the  value  of  about  two 
millions  sterling  out  and  out ;  he  showed 
that  he  contemplated  that  in  certain  evente 
his  main  scheme  might  become  impracticable, 
and  provided  for  the  substitution  of  another 
at  the  discretion  of  an  Eaglish  judge.  Could  it 
be  contended  that  he  did  not  intend  to  stemp  on 
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the  property  comprised  in  this  his  first  gift  the 
character  of  Enghsh  property  subject  to  English 
law  P     It  is,  of  oonrse,  quite  immaterial  where 
the    property,    being    moTable,    was     actually 
situate.    It  followed  the  person  of  its  owner,  but 
the  company  were  empowered  to  vary  the  inyeat- 
ments,  and  might,  if  it  had  chosen,  have  placed 
the  money  all   in  English  securities.     It  seems 
to    me  impossible  to  contend  that  this  sum  of 
2,000,0001.  continued  to  follow  the  domicil  of  the 
donor.    But  if  so,  why  are  we  to  conclude  that 
there  was  a  different  intention  in  the  case  of  the 
property  in  question  P    The  transfer  was  between 
the  same  parties  and  for  a  special  branch  of  the 
primary  general  purpose  after  the  death  of  the 
donor,  and  was  earned  out  by  a  deed  in  English 
form  in  the  English  language,  though  executed  in 
Paris.    I  r^ard  the  case  of  Attoniey-Oen&ral  v. 
CampbeU  (uM  tup.)  as  a  conclusive  authority  in 
favour  of  the  Grown.     Indeed  the  present  case  is 
much  simpler,  as  the  property  in  question  had 
not,  as  there,  to  be  got  in  under  the  will  of  a 
foreigner  before  the  trust  which  was  held  to  let 
in  the    operation    of    the   English  law  became 
effective.    It  was,  as  I  have  already  pointed  out, 
in  the  actual  possession  of  the  Englisn  trustee  at 
the  date  of  the  baron's  death.     I  think  this  case 
also   falls  within  the  principle  of  Be   Cigala't 
Settlement  Truttt  (ttftt  mp.),  though  I  think  the 
facts  here  g^und  a  more  obvious  inference  that 
it  was  the  intention  of  the  settlor  to  place  the  fund 
under  the  jurisdiction  of  the  fingliah  law.    There 
the  inference   drawn   was  that  the   settlor,    an 
English  lady  domiciled  in  England,  but  about  to 
many  a  domiciled  Italian,  desired  to  preserve  the 
.jurisdiction  of  English  law  over  the  settled  pro- 
perty, although  the  beneficiaries  presumably  would 
be  persons  with  a  foreign  domicil.    In  this  case, 
as  pointed  out  by  the  Solicitor- Qeneral,  the  infer- 
ence of  intention  on  the  part  of  the  baron  to  sub- 
stitute the  law  of  another  country  for  that  of  his 
domicil  is  irresistible  when  we  find  him  not  merely 
not  choosing  an  individual  of  his  own  domicil,  but 
^ing  out  of  his  way  to  call  into  being  a  persona 
incapable  of  existence   dkcept  as   a  creature  of 
EDglish  law,  and  then  by  an  instrument,  not  in 
his  own  language,  but  in  English  and  in  English 
form,  making  it  the  trustee  for  carrying  out  his 
purpose  with  regard  to  the  property  intrusted  to 
It.   Whether,  therefore,  the  test  be  that  the  appel- 
lants  become  entitled  to  the  succession  by  virtue 
of  English  law,  as  stated  by  Lord  Oranworth  in 
Wallaee  v.  Attorney-General  {ubi  sup.),  or  that  the 
intention  that  the  property  is  to  be  brought  under 
the  protection  of  English  law,  must  be  gathered 
from  all  the  circumstanoes  of  the  case,  or — what  is 
probably  only  another  way  of  arriving  at  the  same 
Insult — that  the  property  in  qnestion  must  have  an 
English  character,  as  Lord  Westbury  calls  it  in 
Attorney -General  v.  Campbell  {ubi  sup.),  stamped 
upon  it,  I  think  that  the  succession  here   faUs 
within  the  Act  as  interpreted  and  limited  by  the 
decisions  referred  to  in  the  argument.    I  think 
that  the  principle  at  the  bottom  of  these  testa  is 
really  the  same;  and  whether  we  arrive  at  the 
conclusion  that  it  has  become  English  property 
because  an  indelible  incident  of  English  property 
is  stamped  upon  it — viz.,  that  the  rights  thereto 
shall  be  ascertained  by  English  law — or  conclude 
that,  being  English,  it  is  therefore  subject  to  our 
law.  ttie  result  is  the  same ;  and  in  either  view  it 
as  quite  immaterial  where  the  property  is  physi-  i 


cally  situated,  and  such,  I  think,  is  the  efEect  of 
the  authorities.  Sir  Robert  B«id  contended  that 
the  right  to  the  succession  here  was  created,  not 
by  the  trust  deed,  but  by  what  was  done  abroad 
before  it  was  in  fact  executed,  and  he  relied  on 
the  ndtioes  sent  by  the  baron  to  the  banks  and 
the  minute  of  the  ^nd  July  1892  as  establishing 
this  view,  his  object  being  to  displace  Lord  Cran- 
worth's  test.  But  even  if  this  were  the  case,  the 
trust  created  would  by  the  terms  of  the  minute 
itself  be  that  of  the  draft  deed  therein  referred  to, 
and  the  rights  of  the  parties  would  therefore  be 
regulated  by  it.  He  also  contended  that  it  most 
depend  on  foreign  law  whether  the  property,  the 
suDJect  of  the  trust,  could  ever  be  brought  under 
it.  If  the  property  had  not  been  got  in,  I  think 
this  difficulty  might  possibly  arise,  and  to  the 
extent,  if  any,  that  the  property  could  not  be  got 
in,  the  succession  might  be  defeated,  but  for  uie 
reasons  I  have  given  I  think  this  point  does  not 
arise. 

Stibliko,  L.J.  read  the  following  judgment : — 
It  is  unnecessary  in  this  case  to  state  the  facts 
in  detail.  It  seems  right,  hoirever,  to  say  that 
it  was  admitted  (and  properly  admitted)  at  the 
Bar  that,  by  virtue  of^  directions  given  by  Baron 
de  Hirsoh  about  the  26th  Aug.  1892,  there  was 
conferred  on  the  defendants  a  complete  legal 
title  to  seonritiea  of  the  estimated  value  of 
7,000,0002.  sterling,  which  were  locally  situate 
partly  in  this  countrv  and  partly  abroad.  As  from 
the  26th  Aug.  1892,  these  securities  have  been 
held  by  the  defendants  upon  ttie  terms  of  an 
instrument  of  that  date,  under  which  Baron  de 
Hirsch  took  a  beneficial  interest  during  his  life. 
The  substantial  question  to  be  determined  is 
whether  upon  the  death  of  Baron  de  Hirsoh, 
which  occurred  on  the  21st  April  1896,  the 
securities  so  held  by  the  defendants  became 
subject  to  the  payment  of  succession  duty  under 
the  Sncc<)s8ion  Duty  Act  1853.  It  was  not  dis- 
puted that  if  the  Succession  Duty  Act  1853 
applies  to  this  case,  the  death  of  Baron  de 
Hirsch  was  an  event  upon  which,  by  the  com- 
bined operation  of  sects.  2,  16,  and  44,  snocee- 
sion  duty  became  payable  by  the  defendants.  It 
seems  unnecessary  to  deddte  a  qneetion  which 
was  mooted,  but  not  very  fully  discussed — viz., 
whether  the  defendants  are  to  be  regarded  as 
themselves  "  successors  "  within  the  meaning  of 
the  Act,  or  only  as  trustees  accountable  under 
sects.  16  and  44  for  the  payment  of  the  du^. 
The  language  of  sect.  2  of  the  Act  of  1853  is 
suffioienuy  wide,  if  read  literally,  to  impose  on 
the  defendants  the  duty  claimed ;  but  it  is  said, 
and  with  truth,  that  tne  cases  show  that  some 
limitation  must  be  imposed  on  the  generality  of 
the  words  employed.  The  question  is  wheuier 
the  limitation  is  such  as  to  tree  the  defendants 
from  liability  to  duty.  In  the  first  case  in 
which  the  question  arose — Be  Lovelaoe'a  Settie- 
ment  {ubi  sup.) — it  appears  to  have  been  con- 
tended that  the  operation  of  the  Act  was  limited 
to  settiements  maide  by  settiors  domiciled  within 
the  United  Kingdom  by  analogy  to  the  rule  laid 
down  in  Thompson  v.  Advocate- General  (ubi  sup.) 
with  respect  to  liability  to  legacy  duty.  It  was, 
however,  pointed  out  by  Turner,  L.J.  in  that 
case,  and  also  in  Be  WaUop's  Trusts  (ubi  sup.), 
that  such  a  rule  was  inapplicable  to  the  Succession 
Duty  Act.  The  contention  was  overruled,  and 
foreign  domicil  has  never  since  been  allowed  as 
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the  sole  groand  for  exemption  from  snccession 
dntj.    The  question  came  next  to  be  considered 
in  WaUace  t.  AUomey-Oeneral  {ubi  sup.),  where 
it  was  decided  that  snccession  dnty  is  not  payable 
on  legacies  given  by  the  will  of  a  person  domiciled 
in  a  foreign  country.    This  decision   does    not 
govern  the  present  case,  for  the  title  of  the  defen- 
dants and  the  beneficiaries  (whoever  they  may  be) 
xinder  the  instrument  of  the  26th  Aug.  1^2  is 
not  derived  under  a  will  or  testamentary  instru- 
ment  of  any  kind,  but  under  an  act,  or  acts,  inter 
vivos.    The  case,  however,  is  important  by  reason 
of  its  being  laid  down  by  the  Lord  Cmmoellor 
(Lord  Granworth]   that    the    limitation   on  the 
language  of  sect.  2  of  the  Act  of  1853  must  be 
one  "  confining  the  operation  of  the  words   to 
persons    who  become  entitled  by  virtue  of  the 
taws  of  this  country."    At  the  close  of  his  judg- 
ment   Lord  Granworth    distinguishes   the    case 
before  him  from  Be  Lovelace's  Settlement  {ubi  sup.) 
and  Re    Wallop's   Trusts  {ubi  sup.)  by  saying : 
"  Those  were  both  cases  of  testamentary  appoint- 
ment under  English  instruments,  not  of  wills,  and 
such  an  instrument  must  necessarily  be  construed 
by  our  laws,  not  by  that  of  the  domicil  of  the 
person  executing  the  same."    From  this  it  may 
be  inferred  that  Lord  Granworth  would  have  con- 
sidered a  person  claiming  under  an  instrument 
which  had  to  be  construed  by  the  law  of  a  foreign 
country  as  not  claiming  under  the  law  of  Eugland, 
within  the  meaning  of  the  rule  laid  down  by  him. 
The  next  case  of  importance  is  Attorney-General 
V.  Campbell  {ubi  sup.).  There  a  testator  domiciled 
in     Portugal    made    in    England     and    in    the 
English    language  and    form  a  will    by  which 
he  appointed  four  executors,  three  of  whom  were 
resident  in  London,  and  directed  them  to  collect 
his  personal  estate  (the  bulk  of  which  was  locally 
situated  in  Portugal)  and  convert  it  into  cash  and 
invest  the  residue  after  payment  of  debts  and 
legacies  in  the   English  funds  and  to  hold  the 
investment  upon  trust  to  pay  certain  annuities 
(one  of  which  he  gave  to  his  sister),  and  directed 
them  for  this  purpose    to   appropriate  and   set 
apart  in  their  names  such  an  amount  of  consols 
Bs  they  should  think  fit,  and,  further,  that  when  the 
annuity  in  respect  of  which  an  appropriation  was 
made    should    oease,  the  amount  appropriated 
should  revert  to  and  become  part  of  his  residuary 
estate,  and  be  in  trust  for  his  son  and  daughters 
who  resided  in  Portugal.      The  testator's  sister 
died  in  1870,  and  thereupon  the  Grown  claimed 
succession  duty.    Lord  Bomilly,  M.B.  held  that 
duty    was    not  payable,    but    his    decision  was 
reversed   by  the   House   of  Lords.     The  ratio 
decidendi  is  thus  stated  by  Lord  Westbury :  "  If 
a  man  dies  domiciled  abroad  possessed  of  personal 
property,    the    question    whether  he   has    died 
testate  or  intestate,  and  also  aU  questions  relating 
to   the  distribution    and  administration  of  his 

Sersonal  estate,  belong  to  the  judge  of  the 
omicil,  and  that  on  the  principle  of  mobilia 
sequuntur  personam.  His  domicil  sets  up  the 
foram  of  administration.  Now  apply  that  to  the 
present  case.  The  legatees  would  resort  to  that 
forum  to  receive  their  legacies,  and  the  executors 
and  trustees,  when  the  residue  has  been  ascer- 
tained, would  resort  to  that  forum  to  receive  it. 
When  they  have  received  it,  the  legacy  is  dis- 
charged, and  all  things  that  are  incidental  to  the 
l^acy  cease.  They  receive  it  bound  with  the 
duty  of  bringing  it  to  this  country  and  investing 


it  here  in    consols  which   they  are    directed   to 
hold  upon  certain  trusts  mentioned  by  the  will. 
But  the  character  of  the  ownership  is  no  longer 
that   of  a  legacy.    The  character  of  the  owner- 
ship is  under  the  trusts  directed  to  be  created  by 
the  will.    There  is  ther^ore  a  settlement  made- 
of  the  property  which  is  brought  into  this  country 
and  invested  here,  and  invested  here  in  such  mode 
of  investment  as  gives  to  the  property  whilut  it 
remains  here  the  character  of  English  property 
in  respect  of  locality.    That  settlement  so  made, 
undoubtedly  becomes    subject    to    the    rules  of 
English  law  under  which  it  is  held,  by  virtue  of 
which  it  is  enjoyed,  and  under  which  it  will  be 
ultimately    administered.    That,   therefore,  is    a- 
description  of  ownership  which  falls  immediately 
within  the  provisions  of  the  Suocession  Duty  Act. 
There  can  be  no  doubt  that  when  a  partial  interest- 
created  by  one  of  the  trusts  so  directed  to  attach 
upon  the  residue  after  it  has  been  received  and 
invested  and  when  all  the  purposes  of  the  ad- 
ministration have  been  answered — when  such  a. 
partial  interest,  I   say,  ceases  and  the  interest 
next  in  order  comes  into  being — succession  duty 
attaches  upon  that  devolution  of  property."    A 
similar  view  was  token  by  Lord  Hatherley,  who 
also  advised  the  House.     The  most  important 
elemente  relied  on  appear  to  be  that  the  testator, 
though    domiciled    abroad,    directed    a    certain 
portion  of  his  property  to  be  brought  within  the 
jurisdiction    of  this  country  and  retained  here 
upon  truste  the  proper  forum  for  the  administra- 
tion of  which  was  an  English  ooart     The  last 
case  which  requires  notice  is  that  of  Be  Cigala's 
Settlement    Trusts    {ubi    sup.).    There    on    the 
maiTiage  of  an  English  lady   with  a  domiciled 
Itelian,   Fi-ench   rentes,   shares  in  the  Bank  of 
France,  and  English  Government  securities  were 
transfeiTcd  to   four    trustees,    three    of    whom 
were   English    and    the  fourth    an    Italian,  on 
the    ordinary    truste    of  an    English    marriage 
settlement.    The  husband  and  wife  lived  in  Itely ;. 
and  on  the  death  of    the   survivor  the  persons, 
entitled  under  the  settlement  were  two  children 
of  the    marriage  who  were   domiciled  Italians. 
The  Itelian  trustee  had  died,  and  the  trost  fund 
stood  in  the  names  of  English  trustees.      Sir 
George  Jessel,  M.B.  held  that  succession  duty 
was    payable,    saying :     "  The    settlement^  then, 
being  a  British  settlement,    the  trustees  being 
subject  to   British  jurisdiction,  the  forum  for 
deciding  upon  the  claim  being  a  British  court, 
and  the  property  being  in  fact  British  property,, 
it  appears  to  me  that  this  is  property  coming 
within  sect.  2  of   the  Act."      The   decision  in 
Attomey-GkTiwal  v.  Cetmpbell  {ubi  sup.)  is  binding 
on  this  court.     That  in  Be  Cigala's  Settlement 
Trusts  {ubi  sup.)  is  not  bindii^,  but  is  never- 
theless a  decision  of  great  weight.    It  has,  more- 
over,  been   followed   by   a   divisional   court    in 
Aitomey-Oeneral  v.  Feloe  {ubi  sup.).    The  case  of 
Attorney- General  v.   Campbell  appears  to  me  to 
show  that  one  contention  put  forward  on  behalf 
of  the  defendante  is  unfounded.    This  was  based 
on  the  rule  laid  down  by  Lord  Granworth  that 
the  operation  of  the  Act  of  1853  is  to  be  confined 
to  persons  who  become  entitled  by  the  law  of  this 
country.    It  was  sought  to  treat  that  rule  as 
referring  to  the  law  of  this  country  exclusively ; 
so  that  if  the  law  of  another  country  had  to  be 
considered  for  any  purpose,  as,  for  example,  to 
ascertain    the   capacity  of    the    settlor    or    the< 
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▼aliditj  of  his  acts,  it  was  to  be  taken  as  estab- 
lisbed  that  the  duty  was  not  payable.  If  the 
rule  laid  down  by  Lord  Oranworth  is  so  under- 
stood, then  it  seems  inconsistent  with  the  decision 
in  Attorney- General  v.  Campbell  {ubi  nip.),  for 
in  that  case  the  law  of  the  testator's  domicil  had 
to  be  regarded  for  the  purpose  of  ascertaining 
his  testamentary  capacity  and  the  validity  of  his 
bequest.  Even  as  regards  the  interpretation 
of  such  a  will,  it  is  the  general  rule  that  a  will  of 
movables  is  to  be  interpreted  with  reference  to 
the  law  of  the  testator's  domicil  at  the  time 
when  the  will  is  made ;  though  there  is  an  excep- 
tion— ^viz.,  that  where  a  will  is  expressed  in  the 
technical  terms  of  the  law  of  a  country  where 
the  testator  is  not  domiciled,  the  will  should  be 
construed  with  reference  to  the  law  of  that 
country :  (see  Dioey's  Conflict  of  Laws,  p.  695). 
It  may  be,  though  it  is  not  expressly  stated,  that 
the  will  in  Attorney-Oeneral  v.  Campbell  was 
regarded  as  falling  within  this  exception.  How- 
ever that  may  be,  it  was  held  that  tne  operation 
of  the  law  of  the  domicil  was  exhausted  when  the 
executors  and  trustees  of  the  will  obtained  pos- 
session of  the  legacy  and  held  it  upon  the  trusts 
declared  by  the  will.  The  rule,  therefore,  if  it  is 
to  be  treated  as  now  binding,  must  be  taken  to 
be  satisfied  where  property  is  found  to  be  legally 
vested  in  a  person  subject  to  the  jurisdiction  of 
the  English  conrte,  and  the  title  to  the  beneficial 
interests  in  that  property  is  regulated  and 
capable  of  being  enforced  by  the  laws  of  England 
even  although  the  operation  of  the  instrument 
creating  that  title  may  to  some  extent  be 
governed  by  foreign  law.  It  is,  however,  to  be 
remarked  that  of  all  the  judges  who  have  dealt 
with  the  question.  Lord  Cranworth  alone  has 
formulated  any  general  prinoiple  to  govern  all 
oases.  The  others — Turner,  L.J.,  Lord  West- 
bury,  Lord  Hatherley,  and  Sir  G^eorge  Jessel — 
are  content  to  deal  with  each  case  on  its  special 
circumstances,  and  to  determine  whether  the  par- 
ticular disposition  under  consideration  is  fairly 
within  the  purview  of  the  Act.  Not  one  of  them 
has  expressly  adopted  the  rule  laid  down  by 
Lord  Cranworth.  In  each  case  certain  special 
circumstances  have  been  pointed  out  as  the  basis 
of  the  conclusion  which  was  arrived  at.  But  it 
has  nowhere  been  said  tbat  all  or  any  of  the 
circumstances  relied  on  are  essential,  or  that 
when  another  and  new  set  of  circumstances  is 
found  to  exist,  the  court  which  has  to  deal  with 
that  particular  case  may  not  proceed  to  treat  it 
after  the  same  fashion  as  the  eminent  judges 
whom  I  have  last  named,  and  investigate  de  novo 
whether  or  not  it  is  finally  braught  within  the 
enactment.  Now,  the  facts  of  the  present  case 
ai-e  very  remarkable.  Baron  de  Hirsch,  being  a 
domiciled  Austrian,  chiefiy  iwdent  in  Paris,  but 
having  also  a  residence  in  London,  brought  the 
defendant  company  into  existence  under  the  pro- 
visions of  the  English  Joint  Stock  Companies 
Acts.  The  memorandum  of  association  contains 
provisions  in  clause  7  which  show  that  the 
framer  of  it  contemplated  that  the  company 
would  be  subject  to  the  jurisdiction  of  the 
ordinary  English  courts,  and  might  in  certain 
events  become  subject  to  the  jurisdiction  of  the 
Charity  Commissioners.  The  defendant  company 
is  to  all  intents  and  purposes  an  English  company. 
This  being  done,  the  baron  proceeded  at  a  later 
date  to  transfer  to  the  defendants  funds  of  large 


amount  upon  the  terms  of  the  document  of  the 
26th  Aug.  1892.  This  document  is  in  the  English 
language,  and  was  prepared  by  the  legal  advisers 
of  the  defendant  company,  who  are  English  solici- 
tors. It  is  under  seal,  and  is  expressed  in  terms  well 
known  in  Englieh  law.  For  example,  it  com- 
mences with  the  familiar  words  "  This  indenture." 
"  Indenture  "  is  a  term  peculiar  to  the  law  of  this 
country  and  of  countries  whose  law  is  based  on 
that  of  England  (as,  for  example,  Ireland,  some 
English  colonies,  and  some  of  the  United  States 
of  America),  and  would  not  be  intelligible  to  a 
lawyer  instructed  only  in  the  law  of  most  Conti- 
nental countries.  The  parties  are  described,  one 
as  of  an  address  in  London,  the  other  as  having 
its  registered  office  tbere.  The  deed  is  based*  on 
the  assumption  that  the  valuable  securities  de- 
scribed in  the  schedule  had  been  or  would  be  duly 
transferred  and  handed  over  to  the  defendants ; 
and,  as  I  have  said,  it  is  admitted  that  those 
securities  were  transferred  and  handed  over  so 
that  a  complete  and  effectual  gift  was  made  of 
them  by  Baron  de  Hirsch  to  the  defendants.  The 
deed  provides  that  Baron  de  Hirsch  is  to  have 
the  income  of  the  funds  during  his  life,  and  also 
that  after  his  death  the  defendants  will  apply  those 
funds  for  the  benefit  of  Busman  Jews,  and 
(clause  6)  that  separate  accounts  of  these  funds 
are  to  be  kept.  It  is  also  provided  "  that  on  the 
death  of  the  donor  they  " — t.e.,  the  defendants — 
"  shall  retain  so  much  of  the  property  as  shall  be 
then  held  by  them  for  their  own  exolusive  benefit 
subject  to  their  aocountiug  to  the  executors  or 
assigns  of  the  donor  for  tne  arrears  of  income 
down  to  his  death."  There  is  found,  therefore, 
first  of  all,  this  circumstance,  that  large  funds 
are  pla<}ed  under  the  legal  control  of  an  English 
corporation  created  by  the  donor  of  the  funds  for 
the  purpose,  amongst  others,  of  accepting  and 
administering  such  gifts.  Being  aii  English 
corporatioD,  it  is  necessarily  under  the  jurisdiction 
of  English  courts;  and  while  it  may  acquire  a 
foreign  residence  and  domicil  so  as  to  be  capable 
of  being  sued  in  a  foreign  country,  it  must,  I 
apprehend,  be  capable  so  long  as  it  exists  of  being 
sued  in  the  country  of  its  origin.  On  this  I  may- 
refer  in  particular  to  sects.  39  and  62  of  the  Com- 
panies Act  1862,  under  which  the  defendant  com- 
pany was  formed  and  which  contains  provisions 
for  securing  this  resolt ;  and  I  may  add  that  in 
the  present  case  there  appears  to  be  no  sufficient 
evidence  that  the  defendants  ever  acquired  a 
foreign  domiciL  Secondly,  the  titie  to  the  bene- 
ficial interest  in  these  funds  is  governed  by  the 
deed  of  the  26th  Aug.  1892.  It  appears  to  me 
that  this  is  an  English  instrument  intended  to  be 
interpreted  and  to  take  effect  in  aooordance  with 
English  law.  The  deed  is  at  least  as  much  an 
English  instrument  as  was  the  one  of  the 
Portuguese  testator  which  was  adjudicated  upon 
by  the  House  of  Lords  in  Attorney- ChnerM  v. 
Campbell  {ubi  siip.).  I  have  already  pointed  out 
that  a  will  expressed  in  the  technical  terms  of  the 
law  of  a  country  where  the  testator  is  not  domi- 
ciled is  to  be  construed  with  reference  to  the  law 
of  that  country,  and  in  this  case  a  similar 
rule  may,  as  it  seems  to  me,  be  properly  applied 
to  the  deed  under  consideration.  The  property 
which  is  the  subject-matter  of  the  deed  was 
locally  situate  in  many  countries.  It  cannot  have 
been  intended  that  the  law  of  each  of  these 
countries  should  apply.    The  law  applicable  must, 
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aa  it  seems  to  me,  either  be  that  of  England  or  of 
France,  where  Baron  de  Hirach  ohtetty  resided, 
or  of  Austria,  where  he  was  domiuiled.    If  it  was 
intended  that  the  law  of  France  or  Anstria  should 
goTom,  why  was  not  the  instrament  of  the  26th 
Aug.  1892  expressed  in  the  appropriate  language 
and  legal  form  P    And  why,  on  the  other  hand, 
was  it  expressed  in  the  English  language  and  in  a 
distinctive  legal  form  peculiar  to  English  law  P 
I  con  see  no  reasonable  answer  to  these  questions 
except  that  English  law  was  intended  to  govern. 
Now,  the  defendants  must  be  regarded  either  as 
the  owners  of  these  f onds  or  as  trustees  for  the 
benefit  of  Russian  Jews.     If  the  former  alter- 
native be  adopted,  then  the  funds  are  the  pro- 
perty oi  an  English  corporation,  and  consequently 
£aglish   property  on   the    principle    of  mobilia 
aequufUwr  personam.    If  the  second  alternative  be 
correct,   the  only   mode  in  which  the   due  and 
complete  administration  of  the  trusts  of  these 
f undB  can  be  enforced  appears  to  be  by  proceed- 
ings at  the  instance  of  the  Attorney- General  in 
the  oonrts  of  this  country,  or,  in  other  words,  an 
English  court  is  the  proper  forum  for  administra- 
tion.    If,  then,  the  rale  laid  dotvn  by  Lord  Cran- 
.worth  is  to  be  applied  in  the  sense  in  which  I 
understand  ii^  I  thiD^  that  in  this  case    there 
exists  property   under  the  legal    control  of  an 
English  corporation  subject  to  the  jurisdiction  of 
English    courts,  and    that    the    title    to    the 
beiMficial   interest  in  that   property   is   to   be 
regulated   and   enforced   by   Engliuh   law.    If, 
on    the  other   hand,   the  whole  circumbtances 
of  the  case   are   to   be   looked   at,   there    are 
cironmstanoes  which  were  much  relied  on  by  the 
learned  counsel  for  the  defendants  which  should 
be  taken  into  consideration.    These  were  mainly 
the  following :  (1)  That  the  original  donor  of  the 
funds  as    to    which     the    question    arises    was 
domi<»led  and  mainly  resident  abroad ;  (2)  that 
the  deed  of  the   26th  Aug.  1892  was  executed 
by  him  abroad ;  (3)  that  the  property  which  forms 
the  subject-matter  of  that  deed  was,  to  a  great 
extent,  locally  situate  abroad ;  {i)  that  the  council 
of  administration  of    the    defendants    held  its 
meetings  and  carried  on  its  operations  in  Paris ; 
and  (5)  that  the  persons  intended  to  be  benefited 
were  foreigners.    As  to  the  first,  it  seems  to  me 
that  the  effect  of  the  domicil  of  the  donor  was 
exhausted  when,  as  is  admitted,  the  fonds  were 
placed  under  the  legal  control  of  the  defendants. 
As  to  the  second,  it  does  not  seem  to  me  to  be  one 
to  which  any  great  weight  can  reasonably    be 
attached,  regard  being  had  to  the  other  circum- 
stances in  evidence  as  to  the  preparation  and  the 
execution  of  the  deed.    As  to  the  third  and  fourth, 
it  is  to  be  borne  in  mind  that   the   defendants 
oannot  escape  from  the  jurisdiction  of  the  English 
courts  by  continuing  or    selecting   inv«stment« 
which  may  be  locally  situate  out  of  the  jurisdio- 
tioB,  or  by  carrying  on  operations  in  a  place  with- 
out the  jurisdiction.      As  to  the  fifth,  I  see  no 
way  in  which   the  rights    of    the    beneficiaries, 
whether  native  or    foreign,   can   be  completely 
anforoed  except  through  the  intervention  of  Her 
Majesty's   Attorney-General,  or,  it  may  be,  the 
Charity  Oommlssioners.       Weighing    all    these 
circumstances  as  best  I  can,  I  think  that  there  is 
nevertheless  a  strong  preponderance  in  favour  of 
the  view    that,  inasmuch  as  the  settlement  in 
question  is  an  English  settlement,  the  property  in 
question  under  the  legal  control  of  an  English 


corporation,  and  the  proper  forum  for  the 
administration  of  the  trusts  relating  to  that  pro- 
perty an  English  court,  the  case  is  fairly  brought 
within  the  purview  of  the  Succession  Duty  Act 
1853.  For  these  reasons  the  judgment  of  the 
Divisional  Court  ought  in  my  opinion  to  be 
afiSrmed. 

Appeal  di$mi$$ed. 

Solicitor  for   the  Grown,  Solicitor   of  Inland 
£«venue. 

Solicitors   for   the    defendants,    Tatham  and 
Loiuada. 


>    HIGH    COURT   OF   JUSTICE. 

CHANCERY  DIVISION. 

Saturday,  Dec.  1, 1900. 

(Before  Kekewioh,  J.) 

Attobnbt-Gknebal  v.  WiLsoir.  (a) 

Praeliee — Trial  —  Fenue  —  Transfer  of  aelion— 

Attorney-Oeneral's  discretion. 
An  action  loai  brought  in  the  Chancery  Divition 
by  the  Attorney-General  at  the  relation  of  a 
corporation,  together   with  the  corporation  a* 
plaintiffs,  to  restrain  an  alleged  public  nuisance, 
and  for  damages. 
Upon  application  by  the  defendants  to  have  the 
ouition  transferred  to  the  Queen's  Bench  Dioition, 
the  court,  although  of  opinion  that  it  might  be 
more  convenient  to  transfer  the  action : 
Held,  that  it  ought  not  to  interfere  with  the  dis- 
cretion of  the  Attomey-Oeneral  to  select  his  oton 
court  unless  an  extremely  strong  ease  was  made 
against  the  propriety  of  his  choice,  and  that 
therefore  the  application  must  be  refused. 
This  was  an  application  by  the  defendants  to 
this  action  to  change  the  venue. 

The  action  was  brought  by  the  Attorney- 
General  (at  the  relation  of  the  mayor,  aldermen, 
and  burgesses  of  the  borough  of  Sunderland) 
aud  the  mayor,  aldermen,  and  burgusses  of  the 
borough  of  Sunderland  as  plaintiffs  against 
J.  and  W.  Wilson  and  Sons  as  defendants. 

The  writ,  to  which  the  fiat  of  the  Attorney- 
General  had  been  duly  obtained,  was  taken  out 
in  the  Chancery  Division  of  the  High  Court  of 
Justice  on  the  18th  April  1900. 

The  plaintiffs  by  their  statement  of  claim 
alleged  that  the  defendants  had  excavated  the 
soil  of  certain  premises  in  tbeir  occupation 
adjoining  a  street  in  the  borough  of  Sunderland, 
which  they  alleged  was  a  public  highway,  and 
had  neglected  to  maintain  a  retaining  weJI,  and 
that  by  reason  thereof  large  portions  of  the 
retaining  wail  had  fallen  down,  and  a  large  area 
of  the  street  had  subsided,  rendering  the  highway 
impassable  and  dangerous;  and  they  claimed 
an  injunction  rastraioing  the  defendants  from 
continuing  the  alleged  public  nuisances,  and 
requiring  them  to  restore  tho  surface  of  the 
streec  and  re-erect  the  waU ;  and  they  also  claimed 
damages. 

The  defence  amounted  to  a  general  denial  of 
the  all^ations  of  the  plaintiffs. 

The  defendants  by  their  application,  which 
was  made  upon  a  general  summons  for  directions, 
asked  that  the  action  might  be  transferred  from 

(a)  Beporled  I);  0.  F.  UuiiCA.i(,  Eiq.,  BanlaMMU-Lkir. 
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the  Chancery  Dmaion  to  the  Durham  Assizes 
for  trial  by  a  special  jury. 

Benthaw,  Q.C.  and  Edward  Shortt  for  the 
application. — This  case  is  a  local  cne.  It  wonid 
be  more  convenient  to  try  it  with  a  jury  who 
would  have  a  view,  and  that  can  only  be  got 
at  Durham.  This  would  save  expense,  and  it 
would  be  heard  as  soon  as  here.  [Kbkbwich, 
J.  referred  to  Baerlein  v.  Chartered  Mercantile 
Banh  (72  L.  T.  Rep.  850;  (1895)  2  Ch.  488).J 
The  practice  is  to  transfer  with  particular  direc- 
tions. As  to  the  objection  that  the  court  will 
not  interfere  with  the  Attorney- General's  discre- 
tion in  selecting  his  tribunal,  the  corporation  are 
the  persons  whose  rights  are  really  in  dispute, 
the  Attorney- General  being  merely  a  piece  of 
machinery,  for,  if  the  corporation  in  whom  the 
roads  are  vested  fail,  the  Attorpey-General  must 
faiL  The  court  has  therefore  complete  control 
over  discretion  as  to  manner  of  trial  in  this  case 
just  as  if  it  were  an  action  between  private 
parties : 

Attomey-Oeneral  t.  Magdalen  College,  Oxford,  29 
L.  T.  Bep.  238  ;  L.  Bep.  6  H.  of  L.  at  p.  210,  per 
Lord  Cnnworth, 

As  to  the  prerogative  right  of  the  Attorney- 
General  to  select  nis  own  tribnna],  there  are  some 
restrictions  to  that : 

Attomey-Oenaral  for  the  Prince  of  Wales  v.  Croit- 

man,  14  L.  T.  Bep.  856 ;  L.  Bep.  1  Eq.  381  ; 
Attomey-Oeneral  v.  Corporation  of  London,  8  Beav. 
285 ;  and  on  appeal  1  H.  of  L.  Caa.  440. 

Warrington,  Q.C.  and  Alex.  Glen  for  the  plain- 
tiffs.— ^It  would  be  inconvenient  to  transfer  this 
case.  A  view  would  not  help,  but  rather  deceive. 
It  is  too  heavy  a  case  for  assizes,  and  there  is  a 
point  of  law  which  would  involve  two  hearings. 
The  Attorney- Gfeneral  in  the  exercise  of  his  dis- 
cretion has  selected  the  Chancery  Division  for  the 
trial,  and  the  court  will  not  interfere  with  that 
discretion.  As  representing  the  Crown,  the 
Attorney-General  has  the  right  to  sue  in  any 
court  he  pleases : 

Cliitty  on  Prerogative,  1820,  p.  244 ; 

Coke,  4  InatitnteB,  p.  17 ; 

Daniels'  Chancery  Practice,  6Ui  edit.,  vol.  1,  p.  54; 

Attorney-General  v.  ChnrchUl,  8  M.  *  W.  171. 

The  Judicature  Acts  have  not  aftected  his  right: 
Annnal  Practice  1901,  p.  33;  note  to  Order  IT., 

r.9; 
Attomey-Oeneral  v.  Conetdble,  L.  Bep.  4  Ex.  Div. 

172; 
Attomey-Oeneral  v.  Eallett,  15  M.  A,  W.  97. 

There  is  no  difference  between  the  Attorney- 
General  Buiiu;  ex  officio,  and  at  the  relation  of 
private  individuals.  He  might  have  sued  alone 
for  an  injunction  for  obstruction : 

Attorney-Oeneral  v.  Cockermouth  Local  Board,  30 

L.  T.  Bap.  590  ;  L.  Bep.  18  Eq.  172  ; 
Attomey-Oeneral  v.  Barker,  4  M.  &  C.  262. 
Benahaw,  Q.C.  replied. 

Kekewich,  J. — We  have  had  a  most  interest- 
ing discussion  respecting  several  points  of  pro- 
cedure. I  propose  to  express  a  definite  opinion 
on  one  point  only,  but  I  do  not  think  it  would  be 
satisfactory  after  what  has  taken  place  that  I 
should  simply  deal  with  that  one  point,  and, 
though  what  I  say  on  the  others  is  more  or  less 
open  to  the  observation  that  it  is  not  a  concluded 
judgment,  yet  I  think  it  is  desirable  that  I  should 


say  what  occurs  to  me.  In  the  first  place,  no  one 
can  question  that  this  action  might  with  equal 
propriety  have  been  commenced  in  this  division  of 
the  Queen's  Bench  Division.  It  is  not  one  of 
those  actions  which  can  properly  be  said  neces- 
sarily to  belong,  or,  to  use  the  precise  words, 
"  be  assigned  "  to  either  division.  In  the  case  of 
a  private  plaintiff  or  of  a  corporation  desiring  to- 
raise  a  question  of  a  private  or  public  nuisance ; 
solicitors  and  council  might  have  doubted  whether 
to  make  it  a  Chancery  action  or  a  Queen's  Bench 
^.ction,  and  they  might  have  decided  either  way 
with  perfect  propriety.  But  they,  having  decided 
to  bring  it  in  the  Chancery  Division,  I  think 
the  exercise  of  their  discretion  is  entitled  to 
very  great  consideration.  But,  on  the  other 
hand,  I  have  always  thought  on  these  appli- 
cations it  is  quite  possible  to  give  too  much 
weight  to  that  consideration,  and  to  foi^ 
that  there  is  a  great  convenience  in  having 
the  action  attached  to  that  division  which  is  most 
capable  of  dealing  with  it  under  any  circum- 
stances, and  one  must  not  also  in  the  weight 
fpven  to  the  discretion  of  selection  by  the  plain- 
tiffs forget  the  convenience  of  the  defendants. 
That  view  is  illaetrated  strongly  by  the  case, 
of  Baerlein  v.  Chartered  Mercantile  Bank  (tti* 
sup.).  There  I  thought,  as  here,  that  it  was  a  case- 
which  might  be  tried  properly  in  either  division, 
and,  though  I  certainly  there  had  a  atronf; 
'opinion  that  it  would  be  better  tried  elsewhere, 
yet,  as  the  plaintiff  had  chosen  the  Chancery 
Division,  I  did  not  see  my  way  to  say  that  he 
ought  to  have  the  action  tried  somewhere  else. 
However,  the  Court  of  Appeal  did  see  their  way, 
and,  with  a  view  to  having  it  tried  in  what  is 
called  the  Commercii},!  Court,  they  directed  the 
cause  to  be  transferred  to  the  Queen's  Bench 
because  they  thought  it  would  be  more  con- 
veniently tried  there.  I  am  bound  by  that  view 
to  that  extent  that  if  I  think  it  would  be  more 
convenient  that  the  case  should  be  tried  in  the 
Queen's  Bench  Division,  I  ought  to  transfer  it, 
and  I  think,  if  I  did  transfer  it,  the  proper  conne, 
would  be  to  transfer  it  to  the  Queen's  Bench 
Division,  and  leave  it  to  the  proper  authority  in 
that  division,  which  might  likely  enough  be  the 
judge  of  assize,  to  say  whether  it  should  be 
tried  with  a  jury  or  without  a  jury,  and  if 
with  a  jury,  by  a  special  jury  or  a  common 
jury.  I  was  under  the  impression  that  the  prac- 
tice had  been  to  transfer  it  in  a  general  way  like 
that,  but  Mr.  Benshaw  has  convinced  me  by 
reference  to  several  cases,  and  one  or  two  others 
which  I  have  had  under  my  eye  have  confirmed 
the  view,  that  a  practice  has  grown  up  of  trans- 
ferring cases  with  particular  directions  as  to  how 
the  case  should  be  tried.  That  practice  having 
prevailed,  it  is  not  for  me  to  say  it  is  an  improper 
practice,  but  still  I  have  a  strong  opinion  myself 
that  the  proper  thing  to  do  where  a  transfer  is  to 
be  made  is  to  send  it  simply  to  the  Queoi's 
Bench  Division  and  leave  the  Queen's  Bendi 
Division,  or  rather  the  judge  who  has  contarol, 
whoever  he  may  be,  to  say  how  it  should  be  tried; 
whether  it  should  be  tried  with  or  without  a  joiy; 
and  if  there  is  to  be  a  jury,  whether  it  is  to  be  a 
special  jury  or  a  common  jury.  If  I  were  going 
to  transfer  it  I  should  adopt  that  mode  in  this 
case,  notwithstanding  that  if  I  chose  I  might 
follow  the  other  practice,  and  for  this  reason,  that 
I  am  by  no  means  satisfied  that  if  this  case  were 
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tried  at  Durham  it  wonld  be  oonveiiieatly  tried 
b^  a  judge  with  a  jurj.    I  apeak  always   with 
diffidence  on  such  a  subject,  not  having  had  the 
experience  of   juries    that    the    judges    on    the 
Queen's  Bench  side  have,  but  it  seems  to  me  that 
here  the  juiy  would  have  to  look  at  the  plans  and 
refer  to  them  in  order  to  nnderstand  not  only  the 
expert  evidence,  but  the  view  of  the  loeua  in  goo 
wluch  I  think  would  be  of  importance  to   any 
tribunal  before  which  the  case  may  be  tried.    But 
if  I  had  to  decide  it  now  simply  on  the  ground  of 
convenience  I  think  I   should   be  in  favour  of 
sending  it   to  the  Queen's  Bench  Division.    I 
only  stopped  Mr.  Warrington  in  his  argument 
abont  the   difficulty  of   trying  a  lone  case  at 
the  assizes  and  the  inconvemenoe  of   naving   a 
point  of  law  reserved  for  further  argument  in 
London,  because  I  have  necessarily  heard  those 
arguments  over  and  over  again,  and  I  hope  I  have 
not  failed  to  give  sufficient  weight  to  4^em.    No 
doubt  they  are  entitled  to  g^reat  weight,  but  I 
think  there  aie  answers  to  them,  and  especially  as 
rwards  the  argument  as  to  time,  for  if  you  only 
take  care  to  get  the  transfer  in  advance  there 
would  be  ample  time  to  have  the  case  heard  at 
the  Durham  Assizes.    As  to  convenience,  so  far 
as  I  understand  the  case  at  present,  I  think  the 
tribunal    deciding    this  case    would    be   greatly 
advantaged  by  sedng  the  loeu»  in  quo,  for  as  far 
as  has  been  explidned  to  me  I  can  anticipate 
great  difficulty  m  thoroughly  understanding  all- 
tba  snnounding  circumstances  unless  one  had  the 
advantage  of  a  view,  and  a   view   with  proper 
^^lanations  by  persons  qualified  to  point  out  the 
lie  of  tiie  land,  the  slope,  and  the  physical  facts 
which    would  lead  one  to   the  conclusion    that 
there  would  be  a  slip  in  one  direction  or  another, 
and  so  forth.     As  at  present  advised;  if  I  were 
to  decide  simply  on  the  g^und  of  convenience  I 
should    say   that    it   could    be    tried    better  at 
Durham  than  here,  though  I  should  not  presume 
to  say  whether  it  should  be  tried  with  or  without 
a  jury ;  I  should  say  simply  transfer  it  to  the 
Queen's   Bench  Division,  leaving  somebody  else 
to  decide  that  point.      For  myself  I  could  see  some 
advantage  in  directing  it  to  be  tried  by  a  judge 
without  a  jury  at  all.     I  have  thought  it  right  to 
say  so  much  with  r^ard  to  that.    Now  one  word 
with  regard  to   the    important   question  of  the 
prerogative  right  of  the  Attorney-General.    I  do 
not  feel  competent,  notwithstanding  the  assistance 
of  counsel,  to  decide  this  interesting  and  impor- 
tant question.     I  do  not  think  it  is  important  in 
this  case,  for  I  can  get  rid  of  the  case  without  it, 
but  it  is  really  an  important  historical  question 
to  lawyers.    I  rather  sympathise  with  the  hesita- 
tion expressed   by  Baron  Bramwell  in  the  case 
which  has  been  cited  of  the  Attomey-Oeneraifor 
ihe  Prince  of  Wales  v.  Grossman  (ubi  sup.).   "But 
without  more  consideration  I  should  be  sorry  to 
lay  down  the  rale  that  the  Crown  has  in  everr 
such  case  a  right  to  lay  and  keep  the  venue  where  it 
will,"  of  course  the  point  there  is  not  exactly  what 
the  point  is  here,  but  still  it  shows  that  the  right  of 
the  Crown  is  not  quite  so  definitely  settled  as  some 
of  the  arguments  would  give  one  reason  to  believe. 
It  is  a  big  question,  and  one  which  might  be  of 
very  great  importajice,  and  I  do  not  think  it 
ought  to  be  decided  without  further  consideration. 
I  might  be  bound  to  do  it,  and  then  I  should  have 
to  reserve  judgment  and  possibly  ask  counsel 
to  look  it  up  further,  and  have  all  the  autho- 


rities looked  at    But  I  leave  that  question  entirely 
whether  the  Attomey-Greneral,  not  suing  ex  officio, 
but  suin^  at  the  instance  of  relators,  is  entitled 
to  come  into  the  Chancery  Division  and  say :  "  I 
select  this  court,  and  it  is  not  in  the  power " — 
these  are  Mr.  Warrington's  words  and   he    was 
quite  right  to  use  them — "  it  is  not  in  the  power  of 
the  court  to  drive  me  elsewhere."    I  also  reserve 
entirely  the  question  whether  there  is  any  distinc- 
tion between  an  action  by  the  Attorney-General 
ez  office,    and    an    action    by     the    Attomey- 
Greneral    at    the  relation  of  others,   with  those 
others  as  co-plaiutiSs,  which  this  is.    And  it  must 
not  be  foi^otten  that  there  is  a  third  alternative. 
I    had    an   illustration    of    it   before  me    only 
withia  the  last  week    or  two,  a  case  where  the 
Attomey-Greneral    sued    at     the     relation     of 
others,   and    those   otbers    were    not   made    oo- 
plaintiSs.    I  do  not  myself  at  present  see  what 
the  distinction  is  between  the  ex  officio  action  and 
the  action  that  is  not  strictly  ex  officio.    I  do  not 
see  my  way  to  make  any  distinction  there.    There 
may  be  one  which  may  require  further  considera- 
tion.   But  now  I  am  going  to  decide  the  case  on 
the  other  point — namely,  the  discretion  of  the 
Attorney-General.    I  have  already  said   that  I 
think  the  discretion  of  the  plaintiffs  under  the 
Judicature  Acts  is  entitled  to  very  great  weight, 
though  it    is  not  conclusive.      I   am   bound    to 
say  that  it  is  not  conclusive,  particularly  after 
the  case  I  referred  to  of  Baerlein  v.  Chartered 
Mercantile  Bank  {ubi  sup.).    We  have  the  autho- 
rity  of,  I  think,  Sir  George  Jessel  for  saying  that 
although  he  had  jurisdiction  under  the  Judicature 
Act  to  try  a  divorce  action  or  a  probate  action — 
I  think  in  that  instance  if  I  remember  rightly  it 
was  a  probate  action — because  every  division  had 
entire  jurisdiction  throughout,  he  certainly  should 
decline  to  try  a  case  of  that  character,  because  he 
did  not  think  it  was  convenient.    So  that  the 
discretion  of  tiie  plaintiffs  has,  obviously,   some 
very  large  limite,  some  of  them  well  defined,  some 
of  them  not.    But  the  discretion  of  the  Attorney- 
General  is  quite  a  different  thing  from  the  discre- 
tion   of    an   ordinary    plaintiff.      The    ordinary 
plaintiff  may  select  the  Chancery  Division  for 
many  reasons.      He  cannot  now  say  he  has  a 
fancy  for  a  particular  judge  because  the  judge  is 
selected  by  ballot,  but  he  may  have  a  fancy  for 
a  particulai'  counsel,  and  there  may  be  divers 
reasons  of  convenience  with  regard  to,  say,  his 
solicitors  being  here  or  there  at  the  time  at  which 
the  case  is  to  come  on,  and  so  forth,  things  which 
may  only  affect  him  personally,  and  his  discre- 
tion may  be  one  which  is  exercised  in  a  way  which 
conflicte  with  the  administration  of  justice  and 
may  be  a  hardship  on  the  defendante.    It  is  not 
so  with  regard  to  the  Attomey-Greneral.    I  do  not 
profess  to  know  what  the  actual  practice  is,  or 
what  the  papers  are,  or  what  is  brought  before  the 
Attorney- General,  but  I  am  perfectly  certain  of 
this,  that  the  practice  can  only  be  a  modifica- 
tion  of  that  which  existed   before  the    Judica- 
ture Act  so  far  as  regards  Chancery  cases,  and 
that  the  Attorney- General    does    not    give    his 
fiat,  that  is  to  say,  he   does  not  sign  the  vrrit, 
without  full  consideration  of  the  circumstances 
of  the  case  as,  of  course,  detailed  to  him  by 
the  plaintiff,  who  is  seeking  his   interference; 
and  it    is  common  knowledge    to    us   all  that 
where  it  is  a  matter  requiring  investigation  and 
reflection,  the  Attorney-General  always  has  the 
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assietanoe  of  a  gentleman  of  the  onter  Bar  with 
experience — it  is  bo  in  the  Chancery  Division,  at 
any  rate,  and  I  have  no  donht  it  is  the  same  in 
the  Qaeen'a  Bench  Division — who  can  tell  him 
whether  it  is  a  case  in  which  he  on^ht  to  give  his 
fiat  or  not,  and  there  is  frequently  a  reference  to 
or  a  oonsnltation  with  the  Attomey-(3eneral'B 
janior  on  those  subjects.  He  goes  into  it,  accord- 
ing to  my  own  personal  experience,  thoroughly, 
and  even  if  it  were  not  common  knowledge,  I 
should  be  bound  to  g^ve  him  the  credit  for  not 
issuing  his  fiat  without  careful  consi^ration.  I 
most  consider  that  in  this  case  the  Attorney- 
General,  perfectly  well  knowing  that  he  might 
have  issued  his  writ  in  either  of  the  two  divisions 
with  due  regard  to  the  question  as  to  whether 
one  woald  be  more  convenient  than  the  other,  has 
deliberately  selected  the  Chancery  Division.  Of 
course  he  may  or  may  not  see  fit  to  change  his' 
mind ;  but  np  to  this  time,  at  any  rate,  he  has 
brought  the  case  here,  and  I  think  I  should  not 
be  doinff  jostice  to  the  Attorney-General  to-day 
and  to  the  procedure  by  which  he  brings  the  case 
here,  if  I  did  not  say  that  his  discretion  ought  to 
prevail,  unless  a  very  strong  cause  is  shown 
against  it.  I  will  not  say  that  if  strone  cause 
were  shown  against  it  his  discretion  coula  not  be 
overruled.  I  have  been  trying  to  think  of  a  case 
which  the  Attorney. General  might,  if  so  advised, 
have  brought  here,  and  which  I  could  at  onoe  say 
was^  an  improper  case,  but  I  have  failed  to 
conjure  up  one  to  my  imagination.  He  could  not 
bring  a  divorce  cane  or  a  probate  case  hetn, 
because  the  Attorney- G^enenu  is  not  phuntifF  in 
those  oases ;  but  he  might  bring  a  revenue  case 
here — at  least,  I  suppose  so,  and  I  really  do  not 
see  how  I  could  say  that  we  should  not  have  a 
revenue  case  tried  here  if  the  Attomey-G«Deral 
thought  it  was  a  proper  case  to  be  tried  here.  On 
those  grounds  I  am  bound  to  say  that  the  case 
must  remain  where  it  is.  As  I  have  already  said, 
it  is  a  case  which  may  be  tried,  I  will  not  say 
with  equal  convenience  but  with  equal  propriety, 
in  either  Division,  and  the  Attorney- General 
having  chosen  the  Chancery  Division,  I  think  the 
Chancery  Diviuon  is  bonnd  to  try  it. 

Solicitors :  Crouman,  Priehard,  Croasman,  and 
Block,  for  Kidion,  McKenziei,  and  Kidson,  Sun- 
derland; Johfuon,  Weaiherall,  and  8tuH,  for 
F.  M.  Botoey,  Sunderland. 


QUEEN'S  BENCH  DIVISION,  IN  BANK- 
BUPTCY. 
Nov.  20  and  Dee.  1, 1900. 
Be  OwBN  ;  Ex  parte  Pbtebs.  (a) 
Baiikruptcy — Bankruptey  notice  —  "  Final  judg- 
ment ' — Petition  for  revocation  of  a  patent — 
Order  for  payment  of  eoatt — Bankruptcy  Act 
1883  (46  £  4,7  Viet.  e.  52),  t.  i,  Buh-e.  1  (g)  — 
Patents,  Detigiu,  and  Trade  Marke  Act  1883 
(46  &  47  Viet.  e.  57),  ».  26. 

An  order  made  vpon  a  petition  under  sect.  26  of 
the  Patent*,  Veeigne,  and  Trade  Marks  Act 
1883,  ordering  that  letters  patent  be  revoked 
and  that  the  defendant  pay  the  plaintiff's  costs, 
is  not  a  "final  judgment "  unthin  sect.  4,  sub- 
sect.  1  (g)  of  the  Bankruptcy  Act  1883,  and  a 

(a)  BaDorMd  by  J.  AMwrL  Tskudai.'),  Esq.,  B«,rrUMr-u- Law. 


bankruptey    notice  therefore  cannot  be  wnied 
upon  it  in  re^teet  of  the  costs  ordered  to  be  paid. 

This  was  an  appeal  by  the  petitioning  creditor 
against  the  decision  of  the  registrar  of  the 
Coonty  Court,  who  had  dismissed  a  petition 
in  bankruptcy  filed  by  him  against  the  respon- 
dent. 

The  petitioning  creditor,  Peters,  had  taken  pro- 
ceedings by  petition  in  the  Chancery  Division, 
under  sect.  26  of  the  Patents,  Designs,  and  Trade 
Marks  Act  1883  (46  &  47  Yiot.  c.  57),  for  the  revo- 
cation of  letters  patent  granted  to  the  debtor  in 
respect  of  an  improved  manofactnre  of  artificial 
stone,  marble,  and  the  like. 

This  petition  was  heard  as  a  witness  action 
before  Stirling,  J.,  and  on  the  28th  Nov.  1899  the 
learned  judge  ordered  thereon  that  the  letters 
patent  mentioned  in  the  petition  be  revoked,  and 
that  the  defendant,  tlie  present  respondent, 
should  pay  to  the  plaintiff,  the  present  appellant, 
his  costs,  to  be  taxed  by  the  taxing  master. 

The  taxing  master,  pursuant  to  this  order, 
taxed  the  costs  of  the  petition,  and  by  his  certifi- 
cate, dated  the  7th  May  1900,  certified  the  costs  dne 
thereunder  to  be  8582. 14«.  9d.,  and  the  costs  were 
dulr  entered  on  the  jadgment. 

On  the  14tii  May  1900  the  petitimer  issued  a 
bankruptcy  notice  under  and  in  the  form  pre- 
scribed by  the  BankruptoT  Act  1883  (46  &  47 
Vict.  o.  51),  B.  4,  sub-B.  (1)  (y),  requiring  the 
debtor  to  pay  to  him  the  sum  of  8742.  9«.  (viz., 
8581. 14«.  9d.,  and  151.  14».  3<2.  interest),  which  sum 
he  claimed  "  as  being  the  amount  due  to  him 
under  a  final  judgment  in  the  Chancery  Division 
of  the  High  Court  of  Jnatioe."  The  notice  was 
duly  servM  upon  the  debtor. 

On  the  23ra  May,  the  claim  being  unsatisfied, 
the  judgment  creditor  presented  a  bankruptey 
petition  in  the  Surrey  County  Court  against  the 
judgment  debtor,  alleging  that  the  debtor  had 
committed  an  act  of  banlmiptcy  in  having  f«led 
to  comply  with  the  bankruptcy  notice. 

On  the  2nd  Oct.  the  bankruptcy  petition  was 
heard  by  the  registrar  and  dismissed,  he  holdine, 
on  the  authority  of  Be  Binetead ;  Ex  parte  Dm* 
(68  L.  T.  B^.  31;  a893)  1  Q.  B.  199),  tiiat 
the  order  of  the  28th  Nov.  1899  was  not  a  "  final 
judgment"  within  sect.  4,  sub-sect.  (1)  (g),  of  the 
Bankruptcy  Act  1883,  and  that  no  bankruptcy 
notice  could  be  issued  in  respect  of  it. 

From  this  decision  the  petitioning  creditor  notr 
appealed. 

The  follovrtng  enactments  are  material : — 

The  Patents,  Designs,  and  Trade  Marks  Act 
1883  (46  &  47  Vict.  o.  57),  %.  26,  provides : 

(1)  The  prooeadiog  hj  scire  facias  to  repeal  a  patent 
ia  hereby  sboUahed.  (2)  Uevooatioii  of  a  patent  may  b» 
obtained  en  petition  to  the  oonrt.  .  .  .  (4)  A  peti- 
tion for  revocation  of  »  patent  may  be  preiented  by 
.  .  .  (2>)  Any  person  authorised  by  the  Attorney- 
General  in  England  or  Ireland.  (7)  The  defendant, 
shall  be  entitled  to  begin,  and  give  evidenoe  in  support 
of  the  patent,  and,  if  the  plaintiff  givei  evidence  impeach- 
ing the  validity  of  the  patent,  tiia  defendant  shall  be 
entitled  to  reply. 

The  Bankruptcy  Act  1883  (46  &  47  Vict  a  52) 
provides : 

Sect.  4. — (1)  A  debtor  oommits  an  aot  of  bankniptoy 
in  each  of  tiie  following  oasea  .  .  .  (g)11  a  oreditor 
has  obtained  a  final  jadgment  ajrainat  him  for  any 
amount,  and,  cxecativiu  thereon  not  baving  been  stayed. 
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has  Mrred  on  him  in  Enflaod  ...»  bankmptoy 
notioe  nadar  this  Act,  nqoiring  him  to  pay  the  judgment 
debt  in  aooordanoe  with  the  terms  of  the  jadgment,  or 
to  Monre  or  oomponnd  for  it  to  the  latiafaotion  of  the 
oreditor  or  the  oonrt,  and  he  does  not,  within  leren  daji 
after  lenioe  of  the  notioe  .  .  .  either  comply  with  ^e 
requirements  of  the  notioe,  or  satisfy  the  ooort  that  he 
has  a  oamntar-olaim,  utt-ott,  or  oroas-demand  whioh  eqnals 
at  exoeeds  the  amonat  of  the  jadgment  debt,  and  whioh 
he  could  not  set  np  in  the  action  in  whioh  judgment  was 
obtained. 

The  Sopreme  Gooii  of  Jodicature  Act  1873 
(36  &  37  Vict.  o.  66)  provides : 

Sect.  100.  la  the  constmetion  of  this  Ait,  nnless 
there  is  anything  in  the  snbjeot  or  oontext  repugnant 
thereto,  the  several  words  hereinafter  mentioDed  shall  hare 
or  inclade  the  meanings  following — that  is  to  say  .  .  . 
"  action "  shall  mean  a  oivil  piooeeding  oommenoed  by 
writ,  or  in  each  other  manner  as  may  be  prescribed  by 
mlee  of  ooort,  and  shall  not  inolnde  a  criminal  proceed- 
ing by  the  Ciown. 

Carrington  and  0.  Bolomon  tor  tite  appellant. 
—The  iBgistrar  pnt  a  wrong  interpretation  on  the 
case  of  M  Bin$tead.  It  is  true  that  Lord  Esher 
in  his  jadgment  says  that  "final  jadgment" 
moat  mean  jadgment  in  an  action  in  which  the 
defendant  might  have  had  a  counter-claim  or 
aet-off,  bat  Kay,  L.J.  in  his  judgment  appears  to 
differ  as  to  this.  The  real  principle  is  laid  down 
in  lie  Faithful ;  Ex  parte  Moore  (52  L.  T.  Bep. 
376  ;  14  Q.  B.  Div.  627).  The  judgment  was  a  final 
jadgment  in  that  nothing  remained  to  be  done  to 
complete  it.  It  is  faUloions  to  suppose  that 
"  action  "  includes  only  proceedings  commenced  by 
writ.  The  mistake  arises  from  the  definition  con- 
tained in  the  Judicature  Act  1873  (36  &  37  Yiot. 
c.  66),  s.  100,  which  does  not  apply.  North,  J.,  in  Be 
Goulard  and  GibVt  Patent  (56  L.  T.  Bep.  284 ; 
34  Ch.  Div.  397),  said  that  a  proceeding  under 
sect.  26  of  the  Patents,  Designs,  and  Tra^e  Marks 
Act  1883  was  "in  every  sense  of  the  word  an 
action,  except  that  it  is  oommenoed  by  petition 
instead  of  by  writ."  The  learned  judge  took  the 
same  view  in  JSe  John  Edmond's  Patent  (5  Times 
L.  Bep.  109).  A  full  inquiry  as  to  the  nature  of 
an  action  is  contained  in  Sradlaugh  v.  Clarke  (48 
L.  T.  Bep.  681 ;  7  Q.  B.  Div.  38),  tbe  judgment  in 
which  case  supports  the  appellant's  contention. 

B.  Vaughan  WUliame  for  the  respondent. — 
There  was  here  no  action  and  no  lie.  The  jadement 
n\u8t  be  one  obtained  in  an  action  by  which  a 
previously  existing  liability  of  the  defendant  or  of 
the  plaintiff  is  ascertained  or  established — see  per 
Oottbn,  L.J.  in  Be  Chinery  ;  Ex  parte  Chinery 
50  L.  T.  Bep.  342;  12  Q.  B.  Div.  342)— and 
"  final  jadgment "  is  to  be  construed  strioUy : 

Be  Binetead;  Sx  partt  Dale,  68  L.  T.  Bep.  31; 
(1893)  1  Q.  B.  199. 

Be  a  Bankruptcy  Notice ;  Em  parte  Official  Be- 
ceiver  (72  L.  T.  Bep.  312;  (li^5)  1  Q.  B.  609) 
was  also  referred  to.  [He  was  stopped  by  the 
eourtl 

Dee.  1. — Weight,  J. — The  Court  of  Appeal  in 
several  cases — in  particular  in  Be  Chinery,  Be 
Binitead:  Ex  parie  Dale,  and  Be  a  Bankniptey 
Notice ;  Jfo  parte  Official  Beceiver — have  put  upon 
this  section  a  construction  which  we  are  bound  to 
follow,  though  the  jadgments  of  the  Lords  Justices 
may  not  have  been  altogether  identical.  According 
to  those  cases  there  must  be  a  final  jadgment— a 
final  jadgment  in  an  action,  and  the  action  mast, 

YoL  LXXXm.,  2149. 


in  the  view  of  some  at  least  of  the  Lords  Justices, 
be  an  action  within  the  meaning  of  sect.  100  of  the 
Judicature  Act  1873,  t.e.,  "a  civil  proceeding 
commenced  by  writ  or  in  such  other  manner  as 
may  be  prescribed  by  rules  of  court"  In  the 
present  case  the  order  of   the  court  does  not 

fnrport  to  be  a  jadgment,  but  only  a  declaration, 
t  is  not  made  in  an  action,  but  in  a  petition, 
which  is  commenced,  not  by  writ  nor  in  any 
manner  prescribed  by  rules  of  court,  bat  in  the 
manner  prescribed  by  the  Patent  Act  1893.  On 
theee  grounds  the  appeal  must  be  dismissed  with 
costs. 
Philumobk,  J.  concarred. 

Carrington  asked  the  court  to  allow  the  costs 
to  be  set  off  against  the  costs  due  to  the  petition- 
ing creditor  under  the  order  of  Stirling,  J.,  or,  if 
that  wero  not  possible,  to  dismiss  the  appeal 
without  costs. 

Wbiqht,  J. — There  is  no  jurisdiction  to  set  off 
the  costs  recovered  in  one  matter  and  under  one 
jurisdiction  against  the  costs  recovered  in  a  diffe- 
rent matter  and  under  a  different  jurisdiction. 
I  do  not  think  either  that  we  ought  to  do 
indireotiy  what  we  have  no  power  to  do  directly. 

Phillimobb,  J.  concarred. 

Solicitors  for  1;he  appellant,  J.  and  M.  Solomon. 

Solicitors  for  the  respondent,  Aehurst,  Morrit, 
and  Oup. 


3ut>icial  Committee  of  tlje  ^ri&s  Council, 

Nov.  22,  27,  and  Dee.  8, 1900. 
(Present  :    The  Bight  Hons.  Lords  Hobhouse, 
BOBEBTBOK,      and     LiNDLET,     Sir     Fbancib 
Jeunb,  and  Sir  Fobd  Nobth.) 

Habdoon  v.  Belilios.  (a) 

OK  AFFEAI.  FBOM  THB  BT7PBEME  COUBT  OF 
HOHa  KOMO. 

Trutiee— Beneficial  ovmer — Bight  of  trustee  to 
indemnity  against  liabilities. 

Where  the  legal  title  to  property  is  vested  in  one 
person,  and  another  person  is  the  sole  beneficial 
ovmer,  nothing  more  is  required  to  create  the 
relation  of  trustee  and  cestui  que  trust  between 
such  persons. 

The  facts  that  there  was  never  any  contract  between 
them,  as  vendor  and  purchaser  or  otherurise,  that 
the  cestui  que  trusc  did  not  create  the  trust, 
or  reqiKst  the  trustee  to  act  for  him,  are 
immaterial. 

Where  the  sole  cestui  que  trust  is  a  person  sui 
juris,  the  right  of  the  trustee  to  indemnity  by 
him  against  liabilities  incurred  in  eomneetion 
with  the  trust  property  is  not  limited  to  that 
property. 

Judgment  of  the  court  below  reversed. 

This  was  an  appeal  from  a  jadgment  delivered 
on  the  28th  Feb.  1899  of  the  Supreme  Court  of 
Hong  Kong,  Appellate  Jurisdiction  (Carrington, 
G.J.  and  W  ise,  J.),  whereby  the  full  court  affirmed 
tiie  jndgpuent  delivered  on  the  19th  May  1898 
of  the  Chief  Justice  of  the  same  court  (Original 
Jurisdiction)  nonsuiting  the  appellant  in  a  sait 
brought  on  the  10th  Dec.  1896,  by  him  against  the 
respondent. 

(a)  Beported  b;  0.  E.  IUldih,  Isq.,  Burlstar-at-Law. 
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That  suit  was  brouglit  for  the  pnrpoBe  of  ob- 
fatiwing  payment  of  the  sum  of  370S'92  dollars 
with  interest  and  costs,  and  500  dollars  for  damages 
for  the  nonpayment  thereof,  on  the  gronnd  that 
the  appellant  was  the  registered  owner  of  fiftv 
shares,  numbered  157,427  to  157,476,  in  the  Bank 
of  Ohina,  Japan,  and  the  Straits  Limited  (herein- 
after referred  to  as  "  the  bank  "),  then  in  liquida- 
tion, and  that  judgment  had  been  recovered 
against  him  for  a  sum  of  402Z.  12s.  11(2.,  equivalent 
to  3798'92  dollars,  in  a  suit  by  the  liquidator  of  the 
bank  for  calls  on  the  said  fifty  shares,  and  that  the 
respondent  was,  at  the  date  of  the  commenoement 
of  the  winding-up  of  the  bank,  and  at  the  com- 
mencement of  the  suit,  the  beneficial  owner  of 
the  shares  and  the  holder  thereof  and  by  agree- 
ment or  otherwise  liable  to  indemnify  and  nold 
harmless  the  appellant  from  all  liabilities  on  the 
shares,  but  had  nevertheless  refused  to  pay  to  the 
appellant  the  amount  of  the  judgment  debt  and 
costs. 

The  following  were  the  circumstances  of  the 
case  as  admitted  or  proved  at  the  tnaX  of  the 
suit : 

The  respondent  was  a  merchant  trading  and 
oarrying  on  business  at  Yictoria,  Hong  Kong, 
under  the  style  or  firm  name  of  Belilios  and 
Go.  The  respondent  had  not  any  partner  in 
saoh  firm,  and  throughout  the  case  the  respon- 
dent and  his  firm  were  treated  as  and  were 
admitted  by  the  respondent  to  be  one  and  the 
same.  In  1891  the  appellant  was  in  the  employ 
of  Messrs.  Benjamin  and  Kelly,  sharebrokers  of 
Hong  Eong.  The  bank  was  an  English  company, 
registered  under  the  Companies  Acts,  having  its 
registered  office  in  England  but  carrying  on  busi- 
ness in  Hong  Kong  and  having  a  local  register  of 
shareholders  there. 

In  April  1891,  Messrs.  Benjamin  and  Kelly 
acquired  the  fifty  shares  in  question  in  this  suit 
and  plaoed  them  in  the  name  of  the  appellant, 
and  had  the  shares  registered  in  his  name,  6jb  a 
mere  nominee  or  trusteie  for  them  and  took  and 
retained  to  themselves  as  beneficial  owners,  the 
provisional  certificate  for  the  shaies,  and  also  an 
mstmment  of  transfer  in  blank,  signed  by  the 
appellant.  The  appellant  never  had  anjr  beneficial 
interest  in  such  shares.  Messrs.  Benjamin  and 
Kelly  also  paid  to  the  company  the  allotment 
money  and  tne  two  first  calls  on  the  shares. 

The  provisional'  certificate  with  the  blank 
transfer  attached  came  soon  afterwards  into  the 
hands  of  one  Greorge  Lionel  Coxon,  and  he  paid 
the  third  call  upon  the  shares.  Greorge  Lionel 
Ooxon,  Belilios  and  Co.,  and  other  persons  (not 
including  the  appellant)  were  members  of  a 
certain  syndicate  which  was  financed  bv 
Belilios  and  Co.,  and  the  shares,  together  with 
certain  other  shares,  were  in  the  year  1891 
pledged,  without  the  knowledge  or  privity  of  the 
appellant,  to  the  firm  to  secure  the  payment  of 
certain  moneys  payable  to  the  firm  by  certain 
other  members  of  the  syndicate. 

On  the  9th  March  1892,  BeUlios  and  Co., 
as  beneficial  holders  of  the  fifty  shares,  applied 
to  the  appellant,  as  the  registered  owner  of  them, 
for  payment  of  a  dividend  then  accrued  on  the 
shares,  and  the  appellant  applied  to  the  company, 
got  the  dividend  warrant,  and  indorsed  it  to  wem ; 
they  obtained  the  cash  for  it,  and  credit  was  given 
in  account  to  the  pledgors  of  the  shares  by 
Belilios  and  Co. 


In  Oct.  1892  Belilios  and  Go.  dosed  their 
accounts  with  the  syndicate,  and,  with  the  assent 
of  the  pledgors,  tooK  over  the  fifty  shares  at  tlMor 
market  value,  and  since  that  date  the  respondent 
has  been  the  absolute  and  sole  beneficial  owner 
of  the  shares,  freed  from  all  right  of  redempticfn. 

In  Jan.  1894  the  bank  made  a  call  of  IL  pay- 
able in  four  instalments  of  5s.  each,  on  the  lif^ 
shares.  The  appellant  applied  to  the  respondent, 
as  the  beneficial  owner  of  the  shares,  to  pay  the 
same,  and  the  respondent,  in  April  1894,  paid  the 
first  three  instalments  of  such  call  through  E.  J. 
Moees  (a  clerk  of  the  respondent)  to  the  appellant, 
who  paid  such  instalments  to  the  solicitors  of  the 
bank.  Tne  appellant  subsequently,  in  June  1894, 
ai)plied  to  the  req)ondent  as  the  beneficial  owner 
of  the  shares,  to  pay  the  fourth  instalment  of  the 
call,  and  the  respondent  paid  it  to  him  and  he  in 
turn  paid  it  to  tne  bank. 

In  Dec.  1894  the  bank  went  into  liquidation. 

At  the  date  of  the  commenoement  of  the  liqoi. 
dation  the  appellant's  name  was  still  on  ^e 
register  of  shareholders  of  the  bank  aa  the  regis- 
tered owner  of  the  fifty  shares,  and  the  appeUazit 
was,  in  due  course,  settled  on  the  list  of  contxi- 
butories  of  the  bank,  in  respect  of  the  shares,  and 
judgment  was  on  the  22na  June  1896  recovered 
against  him,  in  the  High  Court  of  Justice  in 
England,  by  the  liquidator  of  the  bank  in  a  sum. 
of  S02l.  12s.  lid.,  for  calls  due  in  respect  thereof, 
and  for  interest  and  costs.  The  respondent  had 
notice  of  the  commencement  of  the  suit,  brought 
by  the  liquidator  against  the  appellant,  and  of  the 
judgment,  but  refused  to  pay  the  amount  or  to 
indemnify  the  appellant  from  his  liability  in 
respect  thereof. 

The  appellant  thereupon  commenced  this  suit. 
By  the  writ  and  petition,  dated  the  8th  Maroh 
1^7,  of  the  appellant,  as  originally  drawn,  it  was 
alleged  that  the  respondent  "  agreed  to  indemnify 
and  hold  harmless  the  plaintiff  from  all  liabilities 
in  respect  of  calls  on  the  said  shares  or  otherwise 
howsoever."  The  respondent  put  in  an  answer, 
dated  the  29th  March  1897,  wherein  he  alleged 
that  he  was  and  always  had  been  merely  the 
holder  as  pledgee  of  the  said  shares,  and  denied 
that  he  had  agreed  to  indemnify  and  hold  harm.- 
less  the  appellant  from  the  liabilities. 

By  an  order,  dated  the  28th  Jan.  1898,  it  was 
ordered  that  the  appellant  should  be  at  liberty  to 
amend  his  petition  by  striking  out  the  words 
"  agreed  to  indemnify,  and  subatitnting  therefoir 
the  words  "then  was  and  still  is  by  agreement  or 
otherwise  liable  to  indemnify,"  and  the  petition 
was  amended  accordingly. 

The  suit  came  on  for  trial  before  Oarrington, 
C.J.  on  the  13th  April  1898,  and  the  hearing  lasted 
several  days.  The  facts  hereinbefore  set  torih 
were  proved  or  admitted  at  the  trial.  The  appel- 
lant nimself  gave  evidence  as  to  the  circum- 
stances, under  which  he  became  the  registered 
holder  of  the  shares  as  to  his  communications 
with,  and  the  payments  made  by,  Belilios  and  Co. 
to  him,  in  respect  of  the  instalments  of  the  call 
on  the  shares,  and  of  the  obtaining  from  him  by 
Belilios  and  Co.  of  the  dividend  warrant  issued  in 
respect  thereof,  and  as  to  the  proceedings  taken 
against  him  by,  and  his  communications  with,  the 
bank.  The  appellant  also  called  aa  witnesses 
Baxter,  an  accountant,  formerly  in  the  employ- 
ment of  the  bank,  who  gave  evidence  as  to  the 
entries  relating  to  the  shares  in  the  books  of  the 
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bank  and  as  to  the  traneactions  between  the  bank 
and  Belilios  and  Co.  and  the  respondent ;  Contts, 
the  acting  chi^  accountant  of  the  Hong  Kong 
and  Shanghai  Bank,  who  gave  evidence  as  to  the 
deposit  01  shares  with  that  bank ;  and  Michael, 
who  was  formerly  accountant  and  bookkeeper  in 
the  employment  of  Belilios  and  Co.,  and  gave 
evidence  as  to  shares  of  that  firm  being  taken  in 
his  name,  and  as  to  the  payments  made  by  that 
firm  on  snch  shares,  and  as  to  the  transactions 
between  that  firm  and  the  syndicate  and  G.  L. 
Oozon,  and  the  entries  in  the  firm's  books  relating 
thereto,  showing  in  detail  how  the  accounts  of  the 

Smdicate  with  the  firm  of  Belilios  and  Co.  were 
osed,  and  the  fifty  shares  in  question  in  these 
proceedings,  taken  over  by  the  firm,  and  thereafter 
treated  as  the  property  of  the  firm.  The  respon- 
dent neither  gave  evidence  nor  called  any  wit- 
nesses. At  the  conclnsion  of  the  hearing  the 
learned  Chief  Justice  reserved  judgment. 

The  learned  Chief  Justice  delivered  his  judg- 
ment on  4^e  19th  May  1898.  He  found  as  a  fact, 
that  the  appellant  was  never  more  than  the 
nominal  holder  of  the  fifty  shares,  which  had  been 
taken  in  his  name  by  the  firm  of  sharebrokera, 
who  were  then  his  employers ;  that  after  various 
intermediate  dealings  with  the  beneficial  interest 
in  the  shares,  the  respondent,  who  had  originally 
been  pledgee  of  the  certificates  for  the  shares, 
accompanied  by  a  blank  transfer  executed  by  the 
appellant,  became,  with  the  consent  of  the  pledgors, 
the  absolute  beneficial  owner  of  the  shares  in  or 
about  Oct.  1892,  and  still  remained  the  beneficial 
owner  thereof ;  that  whilst  still  pledeee — viz.,  on 
the  9th  March  1892 — the  respondent  had  claimed 
from  the  appellant  and  had  obtained  payment 
of  the  dividend,  which  had  then  accrued  upon 
the  fifty  shares ;  that  in  1894  the  respondent,  at 
the  appellant's  request,  paid  to  the  appellant  the 
amount  due  on  the  fifty  shares,  in  respect  of  a  call 
of  12.  per  share,  made  by  the  bank  upon  its  shares ; 
that  the  appellant  paid  to  the  bank  the  amount, 
and  that  the  respondent  did  not  then  appear  to 
have  admitted,  and  afterwards  repudiated  all 
liability  to  the  appellant  upon  the  shares.  The 
learned  Chief  Justice  then  held  that  the  appellant 
and  the  respondent  did  not  stand  to  one  another 
in  the  relationship  of  immediate  vendor  and  pur- 
chaser ;  that  there  existed  no  privity  of  contract 
between  the  appellant  and  the  respondent;  that 
the  respondent  had  not  dealt  with  the  appellant  in 
such  a  way  as  to  preclude  himself  from  saying  that 
he,  the  respondent,  was  not  bound  to  indemnify 
the  appellant,  and  that  in  fact  no  right  of  indem- 
nity in  favour  of  the  appellant  could  be  implied, 
and  the  learned  Chief  Justice  accordingly  gave 
judgment  of  nonsuit,  the  respondent  to  have  his 
general  costs  of  suit,  but  the  appellant  to  be 
entitled  to  set  off  agamst  these  costs  the  costs  of 
two  days'  hearing  during  which  the  questions  of 
&ct  were  delated. 

The  appellant  gave  notice  of  appeal  to  the  full 
court. 

On  the  27th  Feb.  1899,  the  appeal  came  on  for 
hearins  before  the  learned  Chief  Justice  and 
Wise,  J.,  but  the  court,  without  calling  upon  the 
respondent's  counsel,  dismissed  the  a^ipeal  with 
costs,  the  learned  Chief  Justice  adhermg  to  his 
former  judgment^  but  stating  more  sx>^ifioally, 
that  he  did  not  think  that  the  appellant  haid 
satisfied  the  onus,  which  lay  upon  him  of  esta- 
blishing that  the  relationship  of  trustee  and  ceshn 


que  trust  subsisted  between  the  appellant  and  the 
respondent,  and  Wise  J.  concurring. 

In  March  1899  the  appellant  applied  to  the 
full  court  for  leave  to  appeal  to  the  Privy 
Council,  and  the  court  granted  a  rule  nisi ;  but 
upon  cause  being  shown  against  the  rule,  the  court, 
on  the  2lBt  March  1899  gave  judgment,  dis- 
charging the  rule,  holding  that  it  h^  no  power 
to  grant  leave  to  appeal,  as  it  was  not  satisfied 
that  the  amount  at  issue  was  of  the  value  of  5002. 
sterling. 

The  appellant  thereupon  presented  a  petition 
to  the  Pnvy  Council  for  special  leave  to  appeal 
from  the  judgment  of  the  Supreme  Court,  and, 
on  the  3rd  March  190U,  special  leave  to  appeal 
was  granted  to  him. 

Latham,  Q.C.  and  F.  Whinney  for  the  appellant. 
The  appellant  as  trustee  is  entitled  to  be  indemni- 
fied by  the  respondent,  who  was  the  sole  beneficial 
owner  of  the  shares  in  question  at  the  commence- 
ment of  the  winding-up  of  the  bank.  Whether  the 
relation  of  vendor  and  purchaser,  or  any  privity  of 
contract  existed  between  them,  or  not,  is  imma- 
terial.   See 

CaittllanT.  Hobion,  22  L.  T.  Bep.  575;  L.  Bep. 
lOEq.47; 

Jarvi*  v.  Wolferttan,  30  L.  T.  Bsp.  452 ;   L.  Bap. 
18Eq.  18; 

Levi  V.  Ayeri,  38  L.  T.  Bsp.  725 ;    3  App.  Cm. 
842; 

Fnuer  r.  Murdoch,  6  App.  Cm.  855  ; 

James  v.  Jlay,  L.  Bep.  6  H.  L.  328. 

The  request  to  the  trustee  may  be  implied : 
Pheni  v.  CHllan,  5  Hare,  1 ; 
Brovm  v.  Black,  28  L.  T.  Bep.  256 ;  L.  Rep.  15  Eq. 

363;  on  appeal,  29  L.  T.  Bep.  362;  L.  Bep.  8 

Ch.  939. 

The  evidence  and  correspondenoe  show  that  the 
respondent  recognised  the  appellant  as  trastee 
for  him. 

/.  WalUm.  Q.C.  and  B.  J.  Parker  for  the 
respondent. — There  was  no  contractual  relation 
between  the  parties,  from  which  a  contract  to 
indemnify  could  be  implied.  In  any  case  the 
appellant's  right  to  an  indemnity  only  extended 
to  the  trust  property,  and  was  not  a  right  against 
the  cestui  que  tnist  personally : 

QrisseU  v.  Bristowe,  17  L.  T.  Bep.  564 ;  L.  Bep.  4 
C.  P.  36 ; 

Loving  v.  Davis,  54  L.  T.  Bep.  899 ;  32  Cb.  Div.  625 ; 

Seymour  v.  Bridge,  14  Q.  B.  Div.  460 ; 

JPraMr  v.  Murdoch  (ubi  sup.) ; 

Jervis  v.  Wolferstan  (ubi  tup.). 

In  Hobbs  V.  Wayet  (57  L.  T.  Bep.  225;  36  Ch. 
Div.  256)  and  James  v.  May  (uhi  sup.)  it  was  put 
upon  the  ground  of  an  actual  or  implied  request. 
James  v.  May  is  very  analogous  to  the  present 
case.    See  also 

Re  National  Financial  Company,  18  L.  T.  Bep.  895 ; 
L.  Bop.  3  Ch.  791 ; 

Hemming  v.  Maddick,  26  L.  T.  Bep.  565  ;  L.  Bep. 
7  Ch.  395. 
The  cases  do  not  show  any  general  right  to  in- 
demnity arising  from  the  relation  of  trustee  and 
cestui  que  trust,  but  only  from  a  request  express 
or  impUed.  As  to  the  rights  of  vendor  and  pur- 
chaser at  common  law,  see  per  Blackburn,  J.  in 
KeUoek  v.  Enthoven  (28  L.  T.  Rep.  893 ;  L.  Eep.  8 
Q.  B.  458 ;  afarmed  on  appeal,  30  L.  T.  Bep.  68 ; 
L.  Rep.  9  Q.  B.  247).  They  also  referred  to  Cos- 
teUan  v.  Hobson  and  Loring  v.  Davis,  cited  by  the 
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appellants.  [Lord  Hobhoubb.  —  In  those  two 
cases  the  jadgias  ^ve  the  go-by  to  the  doctrine  of 
vendor  and  parcbaser,  and  rest  on  the  relation 
of  trastee  and  eeitui  que  irust.]  Phene  ▼.  QiUan 
was  a  case  of  a  mortgage,  not  of  a  trust.  The 
evidence  shows  that  the  respondent  was  never  the 
absolute  beneficial  owner  of  iJie  shares.  The 
cases  go  no  further  than  recognising  the  right  of 
a  trastee  to  an  indemnity  where  tne  obligation 
has  been  undertaken  at  the  request  of  the  eettvi 
que  truat.  The  vendor  and  purchaser  cases  fall 
under  the  same  principle.  There  must  be  a 
"  re<^aest "  or  a  "  direct  transaction  "  between  the 
parties,  leaving  the  trustee  the  nominal  legal 
owner.  No  case  has  gone  so  far  as  to  lay  down 
that  the  ceatiii  que  truit  is  always  liable  to  in- 
demnify. There  are  only  dicta,  some  of  which 
are  too  broadly  expressed,  and  most  be  qualified 
by  reference  to  the  facts  of  the  particmar  case. 
In  this  case  the  facts  relied  on,  the  receipt  of 
dividends,  and  the  payment  of  calls,  do  not  amount 
to  a  request  or  an  implied  contract,  or  ^ter  the 
appellant's  position.  His  remedy,  if  any,  was 
against  Goxon.  The  respondent  was  only  a 
pledgee  of  the  shares. 

LiUham,  Q.G.  in  reply. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

Bee.  2. — Their  Lordships'  judgment  was  de- 
livered by 

Lord  LiNDLET.— The  question  raised  by  this 
appeal  is  whether  the  plaintiff,  who  is  the  regis- 
terad  holder  of  some  shares  in  a  banking  company 
which  is  being  wound-up  is  entitled  to  be  indem- 
nified by  the  defendant  who  is  the  beneficial 
owner  of  such  shares  against  calls  made  upon 
them  in  the  winding-up  of  the  company.  The 
courts  of  Hong  Kong  nave  decided  against  the 

ElaintiC  upon  the  evidence  adduced  by  him ;  and 
are  entered  judgment  of  nonsuit  The  defen- 
dant adduced  no  evidence;  it  did  not  become 
necessary  for  him  to  do  so.  The  Chief  Justice 
who  first  heard  the  case  decided  that  the  defen- 
dant was  the  sole  beneficial  owner  of  the  shares, 
but  that  the  plaintiff  had  failed  to  prove  any 
contract  by  the  defendant  to  indemnify  him  either 
express  or  implied.  On  appeal  the  Cfhief  Justice 
and  Wise,  J.  considered  that,  although  the  defen- 
dant had  become  the  sole  beneficial  owner  of  the 
shares,  the  relation  of  trustee  and  eetUn  que  trust 
had  not  been  created  between  the  plaintifE  and 
the  defendant,  and  that  the  defendant  bad  not 
become  liable  to  indemnify  the  plaintiff.  Against 
these  decisions  the  plaintiff  has  appealed  to  this 
board.  The  facts  of  the  case,  so  fur  as  they  are 
material,  are  shortly  as  follows:  The  bank  in 
question  was  formed  and  registered  with  limited 
liability  under  the  Companiefe  A.ot  1862.  Its  capital 
was  divided  into  shares  which  were  not  fully  paid 
up  when  it  went  into  liquidation,  which  it  did  in 
Deo.  1894.  Calls  have  been  made  on  the  oontri- 
butories,  of  whom  the  plaintiff  is  one.  He  is  a 
contributory  in  respect  of  fifty  102.  shares.  He 
has  been  sued  by  the  liquidator  for  the  caJls  made 
on  him  in  respect  of  tbose  shares,  and  judgment 
has  been  given  against  him  for  4022.  12«.  lid., 
which  he  seeks  to  recover  from  the  defendant. 
The  fif^  shares  in  question  were  placed  in  the 
plaintifrs  name  in  April  1891  bv  his  then  em- 
ployers, Benjamin  and  Kelly,  who  were  share- 
brokers.    The  plaintiff  never  had  any  beneficial  , 


interest  in  them ;  but  he  waa  registered  as  th^ 
holder  on  the  3rd  April  1891.  A  provisional 
certificate  of  his  ownership  was  made  out,  and 
he  signed  a  blank  transfer  of  them,  and  those  two 
documents  were  held  by  Benjamin  and  Kelly, 
who  paid  the  application  and  allotment  money 
and  first  call.  This  certificate  and  transfer  after- 
wards came  into  the  hands  of  one  Goxon,  who 
acted  on  behalf  of  a  syndicate  formed  to  speculate 
in  shares  in  another  company.  The  defendant 
financed  this  syndicate,  and  the  provisional  cer- 
tificate and  bkuik  transfer  of  the  fifty  shares  in 
question  were  with  other  securities  pledged  by 
Coxon  with  the  defendant  aa  security  for  his 
advances.  In  Oct.  1891  the  plaintiffs  provi- 
sional certificate  was  exchanged  for  an  ordinary 
certificate  which  the  defendant  has  ever  since 
held.  In  March  1892  dividends  were  paid  on 
those  shares,  and  the  defendant  as  holder  of  these 
fifty  shares  demanded  these  dividends  from  the 
plaintiff  and  received  them  from  him.  The 
opeiations  of  the  syndicate  resulted  in  consider- 
able loss.  Their  accounte  with  the  defendant 
were  dosed,  and  in  Oct.  1892  the  defendant 
became  the  absolute  owner  of  the  shares.  This 
at  least  is  the  conclusion  arrived  at  by  both 
courto  in  Hong  Kong  from  the  entries  in  the 
defendant's  books,  and  there  are  no  grounds  on 
which  this  board  can  come  to  any  different  con- 
clusion. In  Nov.  1893  a  call  of  12.  per  share  was 
made  payable  by  four  instalments  of  5s.  each. 
The  first  three  of  these  instalments  payable  in 
Nov.  1893,  Feb.  and  April  1894  were  at  the 
plaintiff's  request  paid  by  the  defendant  to  the 
plaintiff,  and  by  him  to  the  bank.  The  defendant 
said  he  was  not  liable  to  pa^  them ;  and  in  his 
books  he  debited  the  plaintiff  with  those  pay- 
ments, but  there  is  no  evidence  that  the  plaintiff 
was  informed  of  this.  The  fact  that  the  defen- 
dant did  not  at  this  time  debit  Coxon  with  these 
calls  seems  to  their  Lordships  very  strong  evi. 
dence  that  at  this  time  Goxon's  interest  in  these 
shares  was  at  an  end,  and  they  belonged  abso- 
lutely to  the  defendant.  On  the  10th  April  1894 
the  plaintiff  wrote  to  the  defendant  asking  that 
the  shares  might  be  transferred  out  of  the  plain- 
tiff's name,  but  the  defendant  declined  to  get  this 
done,  and  the  plaintiff  said  no  more  about  it 
until  June  1894,  when  the  fourth  instalment  of 
58.  in  respect  of  the  call  of  12.  became  due.  The 
plaintiff  then  asked  the  defendant  to  pay  this 
instalment  and  he  did  so,  but  debited  the  plaintiff 
with  the  amount  as  before.  ShorUy  afterwards 
the  plaintiff's  solicitors  wrote  to  the  defendant 
and  asked  him  to  have  the  shares  transferred  out 
of  the  plaintiff's  name.  But  the  defendant  de- 
clined, saying  that  the  shares  were  lodged  with 
him  by  Coxon,  who  was  absent  from  the  colony. 
Further  correspondence  took  place  after  calls  had 
been  made  by  the  liquidator  on  the  plaintiff  as 
already  stated,  but  the  defendant  refused  to 
indemnify  the  plaintiff  and  this  action  was  com- 
menced. It  appears  from  the  evidence  as  it 
stends  that  the  defendant  became  in  Oct.  1892 
the  sole  beneficial  owner  of  these  shares  the 
legal  titie  to  which  was  vested  in  the  plaintiff. 
Assuming  this  to  be  established  their  Lordships 
are  at  a  loss  to  understand  what  more  was 
required  to  create  the  relation  of  trustee  and 
cestui  que  trust  between  the  plaintiff  and  tbe 
defendant.  The  facte  that  they  never  stood  in 
the  relation  of  vendor  and  purchaser,  that  there 
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'was  no  oontract  between  them,  that  the  defen- 
dant never  recineated  the  plaintiff  to  beoome  his 
tnutee  ore  qnite  immaterial.  All  that  is  neces- 
sary to  establish  the  relation  of  trastee  and 
cetiui  que  trvui  is  to  prove  that  the  legal  title 
^as  in  the  plaintiff,  and  the  equitable  tiUB  in  the 
defendant.  This  mi^ht  be  proved  in  many  ways. 
The  mode  of  proof  la  qnite  immateriaL  Bdng 
proved,  no  matter  how,  the  relation  of  trustee 
and  eettui  que  truit  is  thereby  established.  No 
one  can  be  made  the  benefimal  owner  of  shares 
against  his  will.  Any  attempt  to  make  him  so 
oan  be  defeated  by  disclaimer.  Bat  the  moment 
the  defendant  accepted  the  beneficial  ownership 
of  these  shares  he  became  the  plaintiff's  cestui 
que  trutt,  and  the  plaintiff  had  no  option  in  the 
matter.  The  next  step  is  to  consider  on  what 
principle  an  absolute  bianefioial  owner  of  trust 
pr(^)erty  can  throw  npon  his  trustee  the  burdens 
incidental  to  its  ownership.  The  plainest  principles 
-of  justice  require  that  the  ceetui  que  iruit  who 
:^ets  all  the  benefit  of  the  property  should  bear 
its  burdens  unless  he  can  show  some  good 
veaaon  why  his  trustee  should  bear  them  himself. 
TThe  obligation  is  equitable  and  not  legal,  and  the 
legal  decisions  negativing  it,  unless  there  is 
«K>me  oontract  or  custom  imposing  the  obligation, 
axe  wholly  irrelevant  and  beside  <£e  mark.  Even 
where  trust  property  is  settied  on  tenants  for 
life  and  children  the  right  of  their  trustee  to  be 
indemnified  out  of  the  whole  trust  estate  against 
any  liabilities  arising  out  of  any  part  of  it  is  dear 
and  indisputable ;  although  if  that  which  was 
'Once  one  large  trust  estate  has  been  converted  by 
the  trustees  into  several  smaller  distinct  trust 
estates  the  liabilities  incidental  to  one  of  them 
cannot  be  thrown  on  the  beneficial  owners  of  the 
others.  This  waa  decided  in  Fraeer  v.  Murdoch 
(6  App.  Gas.  855),  which  was  referred  to  in  argu- 
ment. Bat  where  the  only  ceitui  que  trust  is  a 
person  sui  juris  the  right  of  the  trustee  to  indem- 
nity by  him  against  liabilities  incurred  by  the 
trustee  by  his  retention  of  the  trust  property 
has  never  been  limited  to  the  trust  property ;  it 
extends  further  and  imposes  upon  the  e««<ut  qtie 
trust  a  personal  obligation  enforceable  in  equity  to 
indemnify  his  trustee.  This  is  no  new  principle, 
but  is  as  old  as  trusts  themselves.  In  Balsn  v. 
Hyham  (2  P.  Wms.  453)  the  trustee  sought  indem- 
nity in  equity,  not  against  a  liability  incidental  to 
the  ownership  of  the  trust  property,  but  against  a 
liability  incurred  by  him  by  borrowing  money  at 
(he  request  and  for  the  benefit  of  his  cestui  que 
trust.  The  court  decided  that  the  plaintiff  was 
«ntit)ed  in  equity  to  the  relief  which  he  sought  on 
the  broad  ground  "  that  a  cestui  que  trust  ought  to 
eave  his  trustee  harmless  as  to  all  damages  relating 
to  the  trust."  This  language  (although  open  to 
criticism  if  applied  to  cestuis  que  trust  who  are 
not  sui  juris  and  also  sole  beneficial  owners)  shows 
plainly  enough  that  it  was  taken  for  granted  as 
well  setUed  that,  speaking  generally,  absolute 
beneficial  owners  of  property  must  in  equity  bear 
the  burdens  incidental  to  its  ownership,  and  not 
throw  such  burdens  on  their  trustees.  The  short 
nmort  of  Bahh  v.  Hyham  as  given  in  2  Eq.  Ga. 
Ad.  741,  fol.  8,  sliows  that  this  general  rule  waa 
well  recognised,  and  that  the  decision  was  only  an 
illnatration  of  its  application  to  the  facts  then 
before  the  court.  It  is  impossible  to  read  the 
judgment  of  Wigram,  Y.G.  in  PhenS  ▼.  OiUan 
(5  Hare^  1)  withont  coming  to  the  oonoluaion  that 


he  also  r^arded  the  general  rule  as  well  esta- 
blished.   The  principle  acted  upon  in  Balsh  t. 
Hyham    was    reconsidered  and  most  strikingly 
illustrated  in  the  well-known  case  of    German 
Minirtg  Company ;  Ex  parte  Chippendale  (23  L.  T. 
Hep.  O.  S.  200;  4  De  O.  M.  &  Q.  19),  where  the 
shueholders   of   a  mining  company  were  held 
liable  personally  to  iudemnuy  the  diieotors  against 
payments  made  by  them  in  discharge  of   debts 
contracted    by    them,   though    these    payments 
created  no  legal  obligation  on  the  company  en- 
forceable at  law,  and  could  not  be  recovered  by  the 
directors  from  the   company  by  any  action  at 
common  law.   The  shareholders  in  vain  contended 
in  that  case  that  the  directors  had  only  a  right  to 
indemnity  out  of   the  assets  of  the  company. 
Where  as  in  Balsh  v.  Hyham  a  trustee  seeks  in- 
demnity in  respect  of  transactions  in  which  he 
need   not   have   engaged   and  which  were   not 
within  the  scope  of  his  trust  he  must  prove  that 
his  cestui  que  trust  either  authorised  or  ratified 
each    transactions.      But   if    he    has    incurred 
liability  within  the  scope  of  his  trust  and  for 
the  benefit  of  his  cestui  que  trust.  Ex  parte  Chip- 
pendale   shows  that  notiiing   more   is   required. 
When    a    trustee     seeks    indemnity    from    his 
cestui  que  trust    against   liabilities  arising  from 
the  mere    fact  of    ownership,    there   is  neither 
principle   nor    authority    for    saying    that   the 
trustee  need  prove  anv  request  from  his  cestui 
qtte  trust  to  mcur  sucn  liability.      In  the  case 
supposed  the  trust  involves  saoh  liabilities,  and 
the  trustee  whilst  he  romains  such  cannot  get 
rid  of  them.     He  is  subject  to  them  as  legal 
owner;  but  in  equity  they  fall  on  the  equitable 
owner  unless  there  are  good  reasons  why  they 
should  not.    Aa  regards  shares,  this  right  of  a 
trustee  to  be  indemnified  by  his  cestui  que  trust 
against  calls  has  been  repeatedly  recognised  and 
enforced    on   the    principles    applicable    to    the 
equitable   ownership  of    property,    and  without 
r^erence  to  the  principles  applicable  to  contracts 
or  specific  performance,   or  any  other  legal  or 
equitable  doctrine.    Nothing  can  be   plainer  or 
sounder  than  the  language  of    James,  T.G.  in 
Castellan  v.  Hobson  (22  L.  T.  Bep.  575  ;  L.  Bep. 
10  Eq.  47) ;  and  of  Chitty,  J.  in  Loring  v.  Davis 
(54  L.  T.  Bep.  899 ;  32  Ch.  Div.  625).    James  v. 
Way  (L.  Bep.  6  H.  L.  328)  proceeded  on  the  same 
principle.    Other  cases  to  the  same  effect  might 
be  cited,  but  it  is  unnecessary  to  refer  to  them. 
No  case  has  been  found,  nor  as  their  Lordships 
believe  can  be  found,  which  is  opposed  to  these 
authorities.     The    principle  was  recognised    by 
Fry,  J.  in  Hughes  HaUett  v.  Indian  Mammoth 
Gold  Mines  Cmnpany  (48  L.  T.  Bep.  107 ;  22  Gh. 
Div.  561),  although  he  there  held  that  the  applica- 
tion for  indemnity  was  premature.    It  is  true 
that  the  facts  of  this  case  are  not  in  all  respects 
like  those  in  the  oases  above  referred  to.    But 
althoufjh   the  facts  are  different  the    result  of 
them  is  the  same — i.e.,  the  facts  were  such  that 
the  relation  of  trustee  and  cestui  que  trust  was 
created.     In  this  case   the  defendant   did   not 
create  the  trust  on  which  the  plaintiff  originally 
held  the  shares.    The  defendant  had  notlung  to 
do  with  procuring  their  registration  in  the  plain- 
tiffs name  as  trustee  for  Benjamin  and  Kelly 
and  their  assigns.    This  feature  of  the  case  was 
stix>ngly  relied  upon  by  the  defendant's  counsel 
as  distinguishing  it  from  those  above  mentioned, 
and  relianoe  was  placed  on  what  Lord  Blackburn    t 
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Mid  ia  Fnuer  r.  Murdoch  {ubi  sup.)  about  makers 
of  trasta,  and  trusts  to  cairr  on  business  with 
partioolar  funds.  But  their  liordships  can  find 
nothine  in  Lord  Blaokbam's  judgment  which  is 
inoonsistent  with  the  principles  which  in  their 
Lordships'  opinion  eovem  iiiis  case.  The  fact 
that  the  defendant  did  not  create  the  trust  on 
which  the  pluntifC  held  the  shares  when  thej 
were  first  placed  in  his  name  affords  the  dedfen- 
dant  no  defence  to  this  action.  Although  the 
defendant  .did  not  create  the  trust  he  accepted  a 
transfer  of  the  beneficial  ownership  in  the  shares 
first  as  mori^asee  and  afterwards  as  sole  bene- 
ficial owner  with  full  knowledge  of  the  fact  that 
they  were  registered  in  the  plaintLS's  name  as 
trustee  for  their  original  purchasers  and  their 
assigns  whoever  they  might  be.  By  this  accept- 
ance the  defendmt  became  the  plaintiff's  cestui 
^ue  trust;  and  the  plaintiff  could  not  prevent 
it  or  efEeotually  dispute  his  trusteeship  for  the 
defendant.  By  this  aoeptance  the  defendant 
created  the  trust  for  himself.  Having  done  so 
ihe  defendant  as  the  beneficial  owner  of  the 
■haies  demanded  from  the  plaintiff  and  obtained 
dividends  declared  in  respect  of  them.  The 
defendant  also  paid  calls  made  upon  them 
although  he  attempted  to  protect  himself  from 
any  admission  of  liability  by  entering  these 
payments  in  his  books  as  made  on  behalf  of  the 
piMntiff.  Lastly,  when  asked  by  tiie  plaintiff 
to  procure  a  transfer  of  the  shares  out  of  the 
plamtiiPs  name  the  defendant  recused  to  do  so, 
and  thereby  compiled  the  plaintiff  to  continue 
to  hold  them  as  his  trustee.  It  is  idle  after  this 
to  rely  on  the  fact  that  the  defendant  did  not 
create  the  trust  in  the  first  instance;  and 
idle  to  talk  of  renunciation  or  disclaimer  of 
these  shares  by  the  defendant.  He  cannot  now 
get  rid  of  the  trust  for  himself  which  he  created 
by  becoming  beneficial  owner  of  the  shares  and 
which  trust  ne  has  recognised'  since  as  subsisting. 
It  is  onite  unnecessary  to  consider  in  this  case 
the  difficulties  which  would  arise  if  these  shares 
were  held  by  the  plaintiff  on  trust  for  tenants  for 
life  or  for  infants  or  upon  special  trusts  limiting 
the  right  to  indemnity.  In  those  cases  there  is 
no  beneficiary  who  can  be  justly  expected  or  re- 
quired personally  to  indemnify  the  tnistee  against 
the  whole  of  the  burdens  incident  to  his  legal 
ownership;  and  the  trustee  accepts  the  trust 
knowing  that  under  such  circumstances  and  in 
the  absence  of  special  contract,  his  right  to  indem- 
nity cannot  extend  beyond  the  trust  estate — i.e., 
beyond  the  respective  interests  of  his  cestuis  que 
trust.  In  this  case  their  Lordships  have  only 
to  deal  with  a  person  sui  juris  beneficially  entitled 
to  shares  which  he  cannot  disclaim.  The  obliga- 
tion of  such  a  person  to  indemnify  his  trustee 
agiunst  calls  upon  them  appears  to  their  Lordships 
indisputable  in  a  court  of  equity  unless  of  course 
there  is  some  contract  or  ower  circumstance 
which  excludes  such  obligation.  Here  there  is 
none.  Whether  the  plaintiff  in  this  case  could 
sue  Benjamin  and  Kelly  on  any  promise  by  them 
to  indemnify  him  need  not  be  discussed.  Such  a 
tiabt,  if  it  exists,  in  no  way  affects  the  obligation 
ofthe  defendant  as  the  plaintiff's  cestui  que  trust. 
But  it  is  ob^ons  that  any  payment  to  the  plaintiff 
by  Benjamin  and  KeUy  or  by  the  defendant  in 
respect  of  the  calls  would  reduce  the  amount 
which  the  plaintiff  could  recover  from  the  defen- 
dant or  from  tbsva  as  the  case  might  be.    For 


these  reasons  thttr  Lordships  will  advise  Her 
Majesty  to  allow  the  appeal  and  to  reverse  the 
judgments  appealed  uom  with  costs ;  and  th» 
defendant  wul  pay  the  costs  of  this  appeaL 
Owing  to  the  judgment  appealed  from  bemg  a 
judgment  of  nonsuit  only,  their  Lordships  ar» 
unable  to  advise  Her  Majesty  to  order  judgment 
to  be  entered  for  the  plaintiff  with  costs.  Th» 
defendant  is  entitled  to  a  new  trial  at  the  risk  of 
costs.  But  how  in  the  face  of  his  own  books  and 
conduct  he  can  reasonably  hope  for  ultimato 
success  their  Lordships  are  at  a  loss  to  concave. 
If,  however,  he  insists  on  his  strict  rights,  he  is- 
entitled  to  have  the  action  remitted  to  Hong 
Kong  for  retrial ;  and  their  Lordships  will  humbly 
so  advise  Her  Majesty. 

Solictors  for  the  appellant,  Harwood  and 
Stephenson. 

Solicitors  for  the  respondent,  Sharpe,  Parker^ 
Fritehards,  Barham,  and  Lawford. 
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COURT   OF   APPEAL. 

Mmday,  Dec.  10, 1900. 

(Before  Biobt,  Williams,  and  Bokbb,  hJ3.y 

Lilt  Dowaobb  Duohssb  of  MABLBOBoraH  v. 

Duke  of  Mablbobouoh.  (a) 

AFFBAL  FBOH    THE  CHAMCEBT  DIYISIOH. 

Settlemeni — Power  qf  jointuring — Construetiour— 
Power  to  donee  to  appoint  "to  any  woman 
whom  he  may  marry"  —  Power  exercisable 
"  as  often  as  "  donee  should  marry  —  Dissolu- 
tion of  marriage — Second  viarriage — FaJtdtty 
of  power — Public  policy. 

By  an  indenture  of  resettlement  dated  the  lUh 
July  1866  the  eighth  Duke  of  M.  was  empovoeni 
at  ani/  time  or  times,  either  before  or  after 
his  marriage  with  any  woman,  by  any  deed  or 
deeds  or  by  wiU  or  codicil  to  appoint  to  any 
iBoman  whom  he  might  so  marry,  for  her  life  or 
for  any  less  period,  any  yearly  rentcharge  or 
renteharges  by  way  of  jointure,  not  exceeding  tn- 
the  whole  the  yearly  sums  following  {that  was 
to  say) :  If  the  eighth  duke,  then  Marquis  rf 
B.,  should  die  in  the  I'tfetime  of  the  seveHik 
diike,  then  during  the  life  of  the  seventh  dvke 
the  sum  o/1500J.,  and  from  and  after  his  death 
the  sum  of  20001.,  but  if  the  eighth  duie 
should  survive  the  seventh  diuhe  the  yearly 
sum  of  2500J.;  and  it  was  declared  that 
the  power  of  jointuring  might  be  exercised  so 
often  as  the  eighth  duke  should  marry ;  and  it 
was  provided  that  the  premises  appointed  by 
the  resettlement  should  not  by  means  of  a 
jointure  rentcharge  of  2500Z.  which  had  bee* 
limited  to  the  wife  of  the  seventh  duke,  or  b» 
mearw  of  any  jointure  or  jointures  ereatsd- 
under  the  before-m,entioned  power,  be  at  any  one 
time  liable  to  the  payment  of  any  annual  sum 
or  sums  for  jointures  exceeding  in  the  «*ofc 
the  sum  of  4000Z. 

By  a  seUlement,  daied  the  Qtk  Nov.  1869  aM 
made  on  the  marriage  of  the  Marquis  ofB.  (the 

(a)  Baported  by  E.  A  SOSATOHLIT,  Eaq.,  BuriitaT'A^lAV- 
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«mU&  duJce),  he  appointed  to  the  tue  of  hit  wife, 
if  he  ghowU  die  tn  the  lifetime  of  the  seventh 
dvike,  then  during  the  life  of  the  seventh  duke 
Ote  yearly  sum  of  1500Z.,  and  after  hi*  death  the 
yearly  sum  of  20002.,  but  if  the  eighth  duke 
should  survive  the  seventh  duke  the  yearly  sum 
0/ 25001. 

The  seventh  dvike  died  on  the  4th  July  1883. 

On  (he  lOth  Feb.  1883  a  decree  nisi  for  the  disso. 
luOon  of  her  WMrriage  with  the  eighth  duke  was 
made  on  the  petition  of  his  wife,  and  it  was 
made  absolute  on  the  20th  Nov.  1883. 

The  eighth  duke  married  the  plaintiff  on  the  29th 
June  1888,  and  by  a  settlement  made  on  the  6th 
Dec.  1888  he  appointed  to  her  use  during  her  life, 
in  case  she  should  survive  him,  a  yearly  rent- 
charge  o/ 25002.  by  way  of  jointure. 

The  eighth  duke  died  on  the  9th  Nov.  1892,  and 
the  wife  of  the  seventh  duke  died  on  the  16th 
April  1899. 

Held,  thai,  upon  the  true  construction  of  the  re- 
settlement, the  eighth  duke's  power  of  jointuring 
as  often  as  he  should  marry  was  not  limited  in 
(he  event  of  a  second  legal  marriage  although 
his  first  wife  was  living;  and  that  there  uxu 
nothing  in  the  power  which  was  contrary  to 
piMie  policy. 

Giu^wrigbt  V.  Cartwrif^t  (3  De  0.  M.  &  G.  982)  ; 
E.  V.  W.  (3  K.  &  J.  382) ;  and  Gocksedge  «. 
Cockaedge  (14  Sim.  244)  considered  and  dis- 
tinguished. 

J)»ei*ion  of  Byrne,  J.  affirmed. 

Bt  an  indentnra  of  resettlement,  dated  the  14th 
July  1866  (hereinafter  called  the  resettlement  of 
1866)  and  made  between  John  Winston,  serenth 
Duke  of  Marlborough  (hereinafter  caJled  the 
eeirenth  dnke),  of  the  first  part,  the  then  Marqnis 
of  Blondford,  afterwards  eighth  Duke  of  Marl- 
borough (hereinafter  called  the  eighth  duke),  of 
the  second  part,  and  6.  Graham  and  Earl  Yane 
of  the  third  part,  certain  freehold  hereditaments 
were  appointed,  subject  to  a  jointure  rentcharge 
of  25002.  to  the  wife  of  the  seventh  dnke,  to  the 
use  of  trustees  for  a  term  of  1300  years  upon 
trusts  for  raising  certain  sums  of  money,  and 
subject  thereto  to  uses  for  securing  certain  rent- 
charges,  and  subject  as  aforesud  to  the  use  of 
the  BBTenth  duke  during  his  life,  without  impeach- 
ment of  waste,  with  remainder  to  the  use  of  the 
^ghth  duke  daring  his  life,  without  impeachment 
oTwaste,  with  remainder  to  the  use  of  his  first  and 
other  sons,  successively  in  tail  male  with 
remainders  over. .  And  the  resettlement  of  1866 
-empowered  the  eighth  duke  at  any  time  or  times, 
-either  before  or  after  his  marriage  with  any 
woman,  by  any  deed  or  deeds,  wiUi  or  -without 
power  of  revocation  and  new  appointment,  or  by 
will  or  codicil,  but  subject  and  -without  prejudice 
to  the  uses  preceding  the  estate  thereinbefore 
limited,  to  him  for  his  life,  and  to  the  powers  and 
{privileges  exercisable  during  the  continuance 
thereof  respectively  (with  an  exception  not 
material  to  be  here  stated),  and  to  the  uses, 
■estates,  and  interests,  limited  or  created  in 
exerdae  of  such  powers  or  any  of  them,  to  appoint 
to  any  woman  whom  he  might  so  mai'ry,  for  her 
life  or  for  any  less  period,  any  yearly  rentcharge 
-or  renteharges  by  way  of  jointure,  not  exceeding 
in  the  whole  the  yearry  sums  following  (that  was 
to  say) :  If  the  eighth  duke  (then  Marqnis  of 
BlaadiEord)  should  die    in  the    lifetime  of   the  i 


seventh  dnke,  then  during  the  life  of  the  seventh 
dnke  the  yearly  sum  of  15002.,  and  from  and  after 
his  death  the  yearly  sum  of  20002.,  but  if  the 
eighth  duke  should  survive  the  seventh  duke,  the 

{early  sum  of  25002.,  such  yearly  renteharges  of 
5002.,  20002.,  or  25002.,  as  the  case  might  be,  to 
be  charged  upon  all  or  any  of  (he  premises 
thereinbefore  appointed,  without  deduction  except 
succession  duty,  and  to  be  paid  at  such  times  and 
in  such  manner  as  to  the  eighth  duke  should  seem 
meet;  and  to  appoint  to  such  woman  usual 
powers  and  remedies  for  recovering  and  enforcing 
payment  of  the  rentcharge  or  renteharges ;  and 
it  was  thereby  declared  that  the  power  of  join- 
turing thereinbefore  contained,  might  be  exercised 
as  often  as  the  eighth  duke  should  marry.  And 
after  giving  a  similar  power  of  jointuring  up  to 
20002.  per  aTiTmin  to  each  male  tenant  for  life 
under  the  limitations  thereinbefore  contained 
subsequently  to  the  limitation  to  the  first 
and  other  sons  of  the  eighth  duke  -with  a 
similar  declaration  that  tiie  last-mentioned 
power  of  jointuring  might  be  exercised  as 
often  as  the  person  entitled  to  exercise  the 
same  should  marry,  the  resettlement  of  1866  pro- 
vided that  the  premises  theronbef ore  appointed 
should  not  by  means  of  the  jointure  rentohe^ge 
of  25002.  limited  to  the  wife  of  the  seventh  duke^ 
or  by  means  of  any  jointure  or  jointures  created 
under  the  powers  of  jointuring  thereinbefore  con- 
tained or  either  of  them,  be  at  any  one  time  subject 
or  liable  to  the  payment  of  any  annual  sum  or 
annual  sums  for' jointures  exceeding  in  the  whole 
the  sum  of  40002.,  so  that  if  in  consequence  of  any 
exercise  or  exercises  of  the  powers  of  jointuring, 
or  either  of  them,  the  same  premises  should,  for 
the  time  being,  be  charged  with  a  greater  annual 
sum  for  jointures  in  the  whole  than  40002.,  the 
annual  sum  or  annual  sums  which  should  form 
the  excess  or  such  part  thereof  respectively  as 
should  form  such  excess  should,  from  time  to 
time  during  the  continuance  of  such  excess, 
absolutely  sink  for  the  benefit  of  the  person  for 
the  time  being  entitled,  under  the  Umitationa 
thereinbefore  contained,  to  the  receipt  of  the 
rents  and  profits  of  the  premises  thereinbefore 
appointed,  and  the  said  jointure  rentcharge  of 
25002.  limited  to  the  vrife  of  the  seventh  duke 
should  take  effect  to  the  full  extent  in  preference 
to  any  charge  made  under  either  of  the  powers  ot 
jointuring  thereinbefore  contained,  and  every 
charge  made  by  a  prior  tenant  for  life  (inclndinir 
the  eighth  duke)  should  take  effect  to  the  fujl 
extent  of  the  annual  sum  limited  by  him  for  such 
charge  or  for  so  much  thereof  as  should  be 
charged  in  preference  to  any  charge  or  charges  by 
a  posterior  tenant  for  life  or  posterior  tenants  for 

And  the  resettlement  of  1866  empowered  the 
eighth  duke  and  each  tenant  for  life,  subject  sad 
-without  prejudice  to  any  jointure  rentcharge,  to 
charge  tue  premises  thereinbefore  appointed  witii 
portions  for  his  younger  children  to  the  amounts 
therein  mentioned,  together  -with  annual  sums  for 
the  maintenance  of  such  children,  and  after  other 
powers  and  directions  not  material  to  be  here 
stated  certain  copyhold  and  leasehold  heredita- 
ments were  appointed  to  G.  Graham  and  Earl  Yane 
upon  trusts  and  subject  to  powers  corresponding 
in  effect  to  the  uses  and  powers  thereinbefore 
limited  and  declared  of  the  freehold  premises 
thereinbefore  appointed. 
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By  an  indenture  of  mamage  settlement  oerein- 
after  called  the  eighth  dake's  first  marriaee  settle- 
ment), dated  the  oth  Xot.  1869  and  made  Detween 
the  eighth  dnke  (then  Marquis  of  Blandford)  of 
the  firat  part,  his  first  wife,  then  Lady  Alberth* 
F.  A.  Hamilton  (hereinafter  called  Maj^shioneas 
of  Blandford),  of  the  second  part,  Marquis  Camden 
and  Earl  of  Lichfield  of  the  third  part,  and 
Marquis  of  Lansdowne  and  Marqais  of  Hamilton 
of  the  fourth  part,  the  eighth  duke  demised  all 
the  hereditaments  which  were  subject  to  the  usee 
limited  by  the  resettlement  of  1866  unto  Marquis 
Oamden  and  Earl  of  Lichfield  for  the  term  of 
ninety-nine  years,  to  commence  from  the  death 
of  the  serentn  duke,  if  the  eighth  duke  should  bo 
long  lire,  without  impeachment  of  waste,  upon 
tmit  to  secure  the  payment  to  the  Marchioness 
of  Blandford  of  the  sum  of  6002.  a  year  by  way  of 
pin  money ;  and  the  eighth  duke,  in  exercise  of 
the  power  for  that  purpose  by  the  resettlement  of 
1866  given  to  him,  appointed  to  and  to  the  use  of 
the  Marchioness  of  Blandford  and  her  assigns 
daring  her  life  (in  case  she  should  survive  him) 
the  yearly  rentcharKC  or  rentcharges  following 
(that  was  to  say) :  If  he  should  die  in  the  lifetime 
of  the  seventh  duke,  then  during  the  life  of  the 
seventh  dnke  the  yearly  sum  of  15001 ,  and  after 
his  death  the  yearly  sum  of  20002.,  but  if  the 
eighttt  dnke  should  survive  the  seventh  dnke  the 
yearly  sum  of  25002.,  such  yearly  rentcharges  of 
1500C  20002.,  and  25002.  to  be  respectively  charged 
upon  all  the  premises  thereinfore  demised,  and  to 
be  in  full  for  the  jointure  of  the  Marchioness  of 
Blandford  and  in  bar  of  all  dower  and  freebmch. 
And  by  the  same  indenture  the  eighth  duke 
exercised  to  its  full  extent  over  the  hereditaments 
charged  with  the  jointoras  his  power  under  the 
resettlement  of  1866  of  charging  portions  for  his 
children  by  the  marriam,  and  also  annual  sums 
for  maintenance  on  the  nereditaments  chained. 

The  seventh  duke  died  on  the  4th  July  18^. 

On  the  petition  of  the  Marchioness  of  Bland- 
ford a  decree  niti  for  the  dissolution  of  her 
marriage  with  the  eighth  dnke  was  made  on  the 
10th  Feb.  1883,  which  decree  was  made  absolute 
on  the  20th  Nov.  1883. 

The  eighth  duke  intermarried  with  the  plaintiff 
on  the  29th  June  1888. 

By  an  indenture  of  settlement  (hereinafter 
called  the  eighth  duke's  second  marriage  settle- 
ment), dated  u>e  5th  Dec.  1888  and  made  between 
the  eighth  dnke  of  the  first  part,  the  plaintiff  of 
the  second  part,  and  the  plaintiff  and  the  defen- 
dant S.  Whitehead  of  the  third  part,  after  reciting 
the  resettlement  of  1866,  and  the  powers  of  the 
eighth  duke  thereunder  to  charge  jointures  and 
portions  for  children  by  his  firet  taken  or  any 
other  wife,  and  also  reciting  the  charge  of 
portions  made  by  the  eighth  duke's  first  marriage 
settiement  and  that  there  had  been  issue  of  his  firat 
marriage  three  children,  and  no  more  other  than 
an  elder  son,  the  eighth  duke,  in  exercise  of  the 
power  vested  in  him  for  that  purpose  by  the 
resettiement  of  1866,  limited  and  appointed  to  the 
use  of  the  plaintiff  and  her  assigns  during  her 
life  in  case  she  should  survive  him  a  yearly  rent- 
charge  of  25002.  by  way  of  jointure  to  be  charged 
upon  and  issuing  out  of  all  the  hereditaments 
wnidi  were  subject  to  the  uses  limited  by  the 
resettlement  of  1866,  to  be  payable  quarterly  as 
therein  mentioned,  with  all  such  powers  and 
remedies  for  recovering  and  obtaining  payment 


of  the  rentooarge  as  are  conferred  by  the  Hth 
section  of  the  Conveyancing  Act  1881. 

The  eighth  duke  died  on  the  9th  Nov.  1892. 

The  Dowager  Duchess  of  Marlborough  (widow- 
ot  tina  seventh  duke)  died  on  the   16th  April 


The  defendant  Charles  Dnke  of  Marlborough 
(hereinafter  called  the  present  duke)  was  the  first 
son  of  the  eighth  duke.  He  was  bom  on  th« 
13th  Nov.  1871. 

By  an  indenture,  dated  the  14th  Nov.  1892  and 
made  between  the  present  dnke  of  the  one  part  and 
B.  H.  Milward  of  the  other  part  and  perfected 
by  enrolment  as  »- disentailing  assurance,  all  the 
hereditaments  of  or  to  which  the  present  duke  was 
seised  or  entitied  for  any  estate  in  tail  under  or 
by  virtue  of  the  resettiement  of  1866  or  other- 
wise howsoever  were  granted,  disposed  of,  and 
confirmed  by  the  present  duke  to  B.  H.  Milward 
in  fee  simple,  freed  from  all  and  every  the  estates 
or  estate  in  teil  male  or  in  tail  either  at  law  or  in 
equity  of  the  present  duke  and  all  remainders, 
reversions,  estates,  rights,   titles,  interests,  and 

Sowers  to  take  effect  in  dbterminatioa  or  in 
efeasance  of  such  estates  or  estate  in  tail  male 
or  in  tail  or  any  of  thenik  to- the  use  of  the  present 
duke  in  fee  simple. 

On  the  30th  A^L  1895-  the  plaintiff  intec- 
married  with  Lord  William  Beresford. 

On  the  6th  Nov.  1895  the  present  duke  inter> 
married  with  the  defendant  Coosuelo  Yanderbilt 
(hereinafter  called  the  present  duchess). 

By  an  indenture  of  settlement,  dated  the  19tb 
July  1897  and  made  between  the  present  doka 
and  the  present  duchess  of  the  one  part  and  the. 
defendants  M.  B.  Ptaed  and  I.  C.  Quest  of  tha 
other  part,  in  pursuance  of  an  agreement  entered 
into  on  the  treaty  for  the  last-mentioned  mar- 
riage, the  present  duke  with  the  privity  and 
approbation  of  the  present  duchess  conveyed  all 
the  hereditamente  of  or  to  which  the  present 
duke  was  at  the  date  of  the  now  stating  settle- 
ment seised  or  entitied  for  an  estate  or  interest 
in  fee  simple  (which  premises  formed  parts  of  the 
here^taments  charged  with  jointures  as  afore- 
said by  the  eighth  duke's  first  and  second  maiv 
riage  settiements)  to  the  use  of  the  present  dnke 
during  his  life  without  impeachment  of  waste. 
And  nom  and  after  his  death,  in  the  event  of  the 
present  duchess  surviving  him,  to  the  use  that 
she  might  thenoeforth  receive  during  her  life  a 
yearly  rentoharge  of  25002.  in  full  for  her  JMntnre 
and  m  bar  of  all  dower  and  freebench  whatso- 
ever to  be  charged  on  the  premises  thereinbefore 
conveyed  and  subject  as  aforesaid  to  the  use  of 
M.  B.  Praed  and  I.  C.  Guest  for  the  term  of  500 
years  to  commence  from  the  death  of  the  present 
duke  without  impeachment  of  waste  upon  the 
tmsto  and  rubject  to  the  powen  thereinafter 
declared,  and  &om  and  after  the  expiration  a» 
determination  of  that  term,  and  in  the  meantime 
subject  thereto  and  to  the  truste  thereof,  to  tha 
use  of  the  fint  and  every  other  son  of  the  pre- 
sent duke  successively  in  tul  male  with  remainder 
to  the  use  of  the  present  duke,  his  heire  and 
assigns,  for  ever.  And  truste  were  declared  at 
the  term  of  500  yeara  for  raising  portions  for  the 
child  or  children  of  the  present  duke  by  the  pre- 
sent duchess  (other  than  such  son  as  therein 
mentioned)  to  the  amonnto  therein  mentioned. 

The  infant  defendant,  the  Marquis  of  Bland- 
ford, was  the  first  son  of  the  marriage  of  tha 
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sreaent  duke  and  the  present  dacheu.  He  was 
bom  on  the  18th  Sept.  1897. 

The  plaintiff  sabmitted  tiiat  under  the  oiroom- 
atancee  she  was  entitled  as  from  the  death  of  the 
Dowafirer  Dacheas  of  Marlborough,  the  widow  <tf 
the  serenth  duke,  to  a  jointure  rentohiuse  of 
25002.  oat  of  hereditaments  to  some  of  wbion  the 
present  duke  was  entitled  for  life  under  the  here- 
inbefore stated  indenture  of  Uie  IStix  July  1897 
and  to  others  of  which  he  was  absolutely  entitled 
under  the  hereinbefore  stated  disentailing  assur- 
anoe  subject  only  during  the  life  of  the  Marohio- 
naas  of  Blandrord  to  abatement  under  the 
hereinbefore  stated  proviaions  of  the  resettlement 
of  1866  of  so  much  of  that  jointure  ati,  together 
with  the  hereinbefore  mentioned  jointure  of 
25001.  of  the  Marchioneaa  of  Blandford,  exceeded 
the  total  aam  of  40001.  per  annum. 

The  annual  income  of  the  eatatea  charged  with 
the  jointures  waa  amply  auf&oient  to  pay  the 
total  anm,  and  the  plaintiff  had  applied  to  the 
present  duke  to  pay  to  her  the  amount  payable  to 
oer  in  respect  of  her  jointure,  but  he  refused  to 
do  so  on  the  ground  that  the  charge  of  the 
j(nntnre  in  her  favour  was  not  a  valid  one. 

The  plaintiff  accordingly  brought  this  action 
olaiming  a  declaration  tnat  the  ^ghth  duke's 
second  marriase  settlement  was  on  the  true 
construction  of  the  resettlement  of  1866  a  ralid 
appointment  in  her  favour  of  a  jointura  tent- 
onarge  of  25002.,  and  consequential  relief. 

On  the  3rd  April  1900  the  action  came  on  for 
trial  before  Byrne,  J.,  when  the  following  judg- 
ment waa  delivered: — 

Btbhx,  J.— On  the  14th  Jnljr  1866  a  deed  of 
resettlement  waa  executed  to  which  the  seventh 
Duke  of  Marlborough  and  the  eighth  Duke  of 
Marlborough  (then  Marqnia  of  Blandford)  wera 
partiea,  and  the  question  here  ia  with  reference 
to  the  exeroiae  of  the  power  o^  jointuring  con- 
ferred by  the  terms  of  that  resettlement.  There 
is  a  truat  in  the  fint  inatanoe  to  the  use  and 
intent  that  the  Marquis  of  Blandford,  afterwards 
the  eighth  Duke  of  Marlborough,  and  bis  assigns 
might  daring  the  joint  lives  of  his  father  the 
aeranth  dnke  and  himself  receive  certain  yearly 
Tentcharges  to  be  charged  upon  the  premises 
thereinbefore  enressed  to  be  appointed  and  con- 
-aidered  as  accruing  from  day  to  aaj,  and  then  the 
reaetUement  enumerates  the  amounts.  Then  it 
prooeeda  thua :  [His  Lordship  read  the  material 
danaes  of  the  reaettlement  as  above  set  forth,  and 
continued:]  Now,  on  the  6th  Nov.  1869  the 
«ghth  duke  executed  a  marriafire  settlement 
whereby  he  appointed  a  jointure  of  2500Z.  for  his 
wife,  the  seventh  duke  and  his  wife  bdng  then 
still  alive.  On  the  4th  July  1883  the  aeventh  dnke 
died  leaving  his  widow  Frances,  mentioned  in  the 
deed  of  resettlement  to  which  I  have  referred. 
8he  was  therefore  entitled  to  a  full  jointura  of 
26002.  On  the  20th  Nov.  1883,  by  a  decree  abso- 
Itite  of  the  Divorce  Court,  a  divoroe  took  place 
between  the  Marohionesa  of  Blandford  and  the 
^hih  duke,  then  Marqnia  of  Blandford.  On  the 
29m  June  1888  the  eighth  duke  married  amin, 
hia  aecond  wife  being  the  present  plaintifT,  JJily 
Duchess  of  Marlborough,  and  on  the  5th  Dec. 
1888  he  appointed  a  jointure  of  25002.  a  year  to 
her.  The  eighth  duke  died  on  the  9th  Nov.  1892, 
and  in  the  month  of  April  1899  the  duchess, 
widow  of  the  seventh  Duke  of  Marlborough,  her- 
aelf  died,  thereby  setting  free  a  sum  of  25002. 


which  up  to  that  time  had  been  payable  to  her  in 
reapect  of  her  jointure.  Therefore  there  waa  now 
a  complete  aum  of  40002.  available  for  otiier 
jointures.  The  queation  really  ia  whether  the 
eighth  duke — hia  nrst  wife  being  atill  alive  and 
in  the  events  which  have  happenM  entitled  to  her 
jointure  of  25002. — is  entitlea  to  create  a  second 
jointure  in  favour  of  the  woman  whom  after  the 
divoroe  he  married.  I  think  that  the  matter 
comes  to  be  wholly  a  question  of  the  construction 
of  the  resettlement  In  terma  he  ia  to  be  entitled 
to  exeroiae  the  power  of  jointuring  aa  often  aa  he 
shall  marrv.  In  point  of  law  there  were  two 
events  in  which  he  could  marrv  more  than  once. 
The  one  event  was  the  death  of  his  first  wife ;  the 
second  event  was  the  dissolution  of  marriage  by 
the  order  of  the  court  There  are  clearly  no  wor£t 
upon  this  resettlement  negativing  his  right  to 
appoint  upon  a  second  legal  marriage,  whether  that 
l^al  marriage  took  place  after  the  cteath  of  the  first 
wife  or  after  the  dissolution  of  the  first  marriage. 
Nor  has  any  question  been  raiaed  or  argued 
before  me  aa  to  the  legality  of  a  provision  of  thia 
deacription,  aasuming  that  it  doea  give  power 
after  dissolution  of  a  first  marriage  upon  a 
remarriage  to  jointure  the  second  wife  so  married 
in  a  resettlement  of  this  description.  Therefore, 
as  I  have  said,  it  appeara  to  me  that  it  is  a  pure 
question  of  construction,  and,  reading  this  instra- 
'  ment  with  care,  I  am  of  opinion  that  it  did  give 
power  to  the  duke  to  create  a  second  jointure 
upon  his  second  mariiage  after  the  legal  disaolu- 
tion  of  the  firat  marriage.  I  may  mention  that  the 

foint  is  not  one  to  which  oonveyancen  have  been 
lind,  for  I  find  in  books  of  precedente  on  the  sub- 
ject observations  pointing  to  the  fact  that  con- 
veyancers are  fully  alive  to  the  possibility  of  such 
a  construction  being  placed  upon  a  clause  like  the 
present  By  way  of  illustration  I  may  jost  refer 
to  Mr.  "Wolstenholme's  Forms  and  Precedente  of 
Conveyancing  (5th  edit,  p.  106),  where  he  gives  a 
power  to  jointure  a  future  wife  as  follows: 
"  Provided  always  that  the  said  (husband)  may  at 
any  time,  either  before  or  after  any  marriage  con- 
tracted by  him  subsequent  to  the  now  intended 
marriage,  by  deed,  revocable  or  irrevocable,  or  by 
will  or  oodicU,  appoint  to  his  wife  by  suon 
marriage,  if  she  survive  him,  for  her  life  or  for 
any  less  period,  any  yearly  renteharge  or  yearly 
rentcharges  not  exceeding  in  the  whole  the 
yearly  sum  of  2.,  without  any  deduction 

(except  succession  duty),  to  commence  from  his 
deaUi,  and  to  be  issuing  out  of  all  or  any  of  the 
premises  hereby  settled,  and  to  be  paid  at  such 
times  and  in  such  manner  aa  he  shall  direct ;  and 
any  such  appointment  may  be  made  as  often  as 
he  shall  marry,  but  so  that  the  premises  be  not 
charged  under  this  power  witn  any  greater 
year^  sum  in  the  whole  than  the  yearly 
sum  of  I,"     To  that  clause  the  learned 

editor  has  appended  a  note :  "  The  last  part  of 
this  clause  is  required  to  provide  against  a  second 
full  jointure  in  case  of  a  divorce."  So  in  Bythe- 
wood  and  Jarman's  Conveyancing,  by  the  late 
Mr.  Bobbins,  I  find  a  form  g^ven  on  p.  694: 
"Provided  always  and  it  is  hereby  agreed  and 
declared  that  it  shall  be  lawful  for  the  said 
(husbajid)  if  he  shall  marry  again  subsequently  to 
the  said  now  intended  marriage  by  deed  revocable 
or  irrevocable  or  by  wiU  or  codicil  to  appoint  to 
any  and  every  woman  whom  he  may  so  sub- 
sequently many  (and  that  either  before  or  after 
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any  and  ever^  snoh  maniu;e)  for  her  life  or  for 
any  less  period  by  way  of  jointnre  any  yearly 
rentohar^"  and  ao  on.  I  need  not  read  the  rest, 
bat  as  to  the  first  words,  "  marry  again  snbae- 
qnently  to  the  said  now  intended  mamage,"  there 
is  a  note:  "It  is  better  not  to  say  'if  he  shall 
snrriTe  the  said  (wife)  <vnd  marry  af^n,'  as,  if 
these  words  are  used,  the  power  wonld  not  be 
exercisable  on  a  remarriage  after  a  dirorce."  I 
find  forms — and  old  forms — in  precedent  books 
where  danses  worded  so  that  the  powers  of  join- 
tniing  a  f atnre  wife  or  wires  are  only  to  operate 
if  he  shall  survive  the  first  wife  and  marry  again. 
I  only  mention  these  facts  as  showing  what  the 
practice  of  conTeyanoers  has  been,  and  that  there 
are  well-known  forms  meant  to  meet  either  one  or 
other  of  the  oases.  Bat,  after  all,  it  resolves 
itself  into  a  question  of  construction,  and  it 
appears  to  me,  on  the  true  oonstraction  of  this 
resettlement,  that  the  eighth  duke  was  entitled  on 
his  second  marriage  to  create  the  jointure  which 
he  did  create.  Of  course  it  only  takes  effect  after 
the  other  jointure  has  taken  f  uU  effect,  and  there* 
fore  the  first  jointure  in  the  present  case  being 
25001.,  given  to  the  lady  who  obtained  the  divorce, 
the  second  jointure  will  only  be  at  present  one  of 
1500Z,  I  make  a  declaration,  therefore,  tiiat  the 
eighth  duke's  second  marriage  settlement  wa«,  on 
the  true  construction  of  the  resettlement,  a  valid 
appointment  of  the  25002. 

From  that  decision  the  defendants  now  appealed. 

Haldane,  Q.C.  and  C.  Aahioorth  Jamea  for  the 
appellants. — First  we  say  that  upon  the  true  con- 
struction of  the  resettlement  of  1866  the  power  of 
jointuring  was  invalidly  exercised  by  the  eighth 
duke.  The  ^wer  authorised  the  appointment  by 
him  of  a  jomtnre  or  jointures  to  the  extent  of 
25001.  only,  and  the  power  was  exhausted  by  the 
appointment  to  the  first  wife  of  the  eighth  duke. 
Whether  a  power  of  jointuring  can  be  exercised 
more  than  once  was  discussed  in  Zoueh  v.  WooUton 
(2  Burr.  1136).  Then,  upon  the  ground  of  public 
policy,  if  the  power  according  to  its  true  construc- 
tion authorised  an  appointment  of  a  jointure  to  a 
second  wife  during  the  lifetime  of  the  first  wife 
who  has  been  divorced,  as  has  been  done  in  the 
present  case,  such  power  is  void.  If  a  provision 
IS  contrary  to  the  law  the  court  will  not  enforce 
it ;  and  conditions  or  provisions  contiuiy  to  public 
poli(7  are  invalid : 

Bgtrton  v.  Earl  Brouinlow,  4  H.  of  L.  Cas.  1,  at 
p.  197. 

Upon  that  ground  a  provision  for  a  future  sepa- 
ration is  invalid : 

Oartvoright  v.  CoHwritht,  S  De  Q.  M.  &  Q.  982 ; 

K.V.  IF.,3K.  &  J.  382; 

Coekiedgt  v.  Cotktedgt,  14  Sim.  244. 

And  it  would  similarly  be  contrary  to  public 
policy  to  allow  the  second  wife  in  the  present  case 
to  have  a  jointure  during  the  lifetime  of  the  first 
wife. 

Levett,  Q.O.  and  W.  Brinion,  for  the  respon- 
dent the  plaintiff,  were  not  called  upon  to  argue. 

Cotetu-Hardy  for  the  respondents  the  trustees. 

BiQBT,  L.J. — ^This  is  an  appeal  from  Byrne,  J., 
and  the  qnestioaa  raised  are  two.  Dealing  with 
them  in  the  order  in  which  they  were  anrued 
before  us  by  Mr.  Haldane,  I  will  describe  uiem 
thus :  First,  whether  upon  the  true  construction 
of  the  resettlement  of  1866  there  was  any  power 


enabling  the  late  Marquis  of  Blandford — ^who 
afterwards  became  the  eighth  Duke  of  Marl-' 
borough — who  had  already  in  exercise  of  a  power 
contained  in  that  deed  appointed  to  his  first 
wife  a  jointure  rentoharge  of  25001.,  to  appoint, 
upon  his  second  marriage  during  the  lifetime  of 
his  first  wife,  who  had  obtained  a  divorce  from 
him,  a  jointure  rentoharge  of  25002.  for  the 
second  wife,  now  known  asLUy  Dowager  Duchess 
of  Marlborough.  That  is  the  first  question. 
The  second  question  is  whether  (if  the  first 
question  were  answered  in  the  affirmative)  it  was 
within  the  competence  of  the  parties  to  the  deed 
of  1866  which  ws  have  to  construe  to  bargain 
for  a  power  which  might  in  its  exercise  have 
such  a  result  as  I  have  mentioned.  Now,  it 
appears  to  me  that  the  case  is  by  no  means  open 
to  the  difficulties  that  have  been  sug^^ested. 
First  of  all,  upon  the  point  of  construction.  I 
will  read  as  shortiv  as  is  consistent  with  clear- 
ness the  clauses  of  the  deed  which  have  to  b» 
dealt  with.  I  should  say  that  the  deed  is  dated 
the  14th  July  1866.  It  is  not  a  marriage  settle- 
ment or  anything  of  that  kind,  but  a  resettlement 
on  a  family  arrangement,  and  it  provides  as 
follows :  [His  Lordship  i-ead  the  material 
clauses  of  the  deed  as  above  set  forth,  and  con- 
tinued :]  We  get  there  a  clear  power  to  i^poinfe 
a  jointure  to  "  any  woman  he  may  many,"' 
exercisable  by  the  express  terms  of  the  deed  as 
often  as  he  shall  marry,  and  as  a  saf^nard  to  the 
estate  that  it  might  not  be  overburthened  there  is 
a  provision  that  any  sum  or  sums  by  way  of 
jointure  should  not  altogether  exceed  the  sum  of 
4000J.  Now,  it  is  argued  upon  the  question  oC 
construction  that  that  does  not  include  the  case 
of  a  second  marriage  when  the  first  wife  having^ 
obtained  a  divorce  might  be  living  at  the  date  ol 
the  second  marriage.  Really  I  must  confess  that 
I  have  been  unable  to  grasp  this  arg^ument.  I 
can  see  that  if  I  were  considering  the  proprislT' 
of  the  terms  of  the  settiement,  and  sucn  an  idea 
ever  occurred  as  to  what  was  to  take  place  in  the 
case  of  the  marriage  of  a  future  Duke  of 
Marlborough  during  the  lifetime  of  the  lady 
who  had  been  his  wife  and  who  had  been 
divorced,  then  there  would  be  reasons  for  making 
a  different  provision  from  what  is  here  made. 
But  I  cannot  find  that  there  is  anything  here 
pointing  to  that.  We  are  told  that  that  provision 
about  exercising  the  power  as  often  as  he  shall 
marry  was  intended  solely  for  the  purpose  of 
doing  away  with  a  doubt  which  once  exinted 
whether  having  been  exercised  once  a  power  of 
jointuring  could  be  exercised  again.  It  may  be 
the  reason,  or  one  of  the  reasons  at  all  events, 
for  which  the  clause  was  introduced.  But  I  do 
not  see  any  authority  for  supposing  or  entitling 
the  court  to  hold  that  it  was  limited  to  that 
purpose.  We  are  bound  to  take  the  words  as  we 
find  them,  and  they  are  words  absolutely  without 
any  doubt  or  difficulty.  And  it  appears  to  me  to 
be  as  clear  that  the  eighth  duke  was  entitied  to 
make  an  appointment  on  the  second  marriage  as 
he  was  on  the  first  marria^_,  notwithstanding 
that  his  first  wife  was  then  hving.  It  is  always 
to  be  noticed  that  he  had  not  charged  more  than 
2&O0L  That  may  be  sufficient  or  msofficient  as 
a  limit,  but  it  hias  been  chosen  by  the  parties, 
and  the  court  has  no  power  or  autuority  to  alter 
it.  So  much  for  the  construction  of  the  deed. 
Then  as  to   the  question  of  the  parties  bong 
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limited  so  ihat  they  were  not  competent  to 
proTide  that  there  should  he  such  a  dealing  with 
the  property  on  the  ground  that  it  was  against 
pabuc  policy.  Of  course,  we  do  not  find  a  salable 
in  the  deed  which  is  against  public  policy.  But 
it  is  said  that,  if  we  construe  it  so  as  to  let  in  the 
second  wife  for  a  jointure,  we  are  doing  some- 
thing which  is  contitiry  to  public  policy.  I  have 
rather  a  difficulty  to  malce  it  out,  but  in  that  I 
suppose  we  are  rendering  a  divorce  more  beneficial 
or  leoa  injurious  to  the  husband  than  it  otherwise 
"would  be.  It  is  acknowledged  that  you  must 
extend  it  to  the  child,  which  is  a  startling  thing — 
that  yon  cannot  really  appoint  in  favour  of  the 
ohildien  of  the  second  ma,rTiagd>in  the  same  way 
as  you  oonld  if  the  marriage  had  taken  place  after 
the  death  of  the  first  wife.  Indeed,  I  do  not  see 
that  it  is  possible  not  to  go  to  that  extent.  Gases 
were  cited,  three,  I  think,  altogether,  one  being  a 
oase  of  Cartwright  v.  Cartwright  {ybi  tup.)  in  the 
Oonrt  of  Appeal — which,  of  coxuse,  we  should 
follow  if  we  thought  it  was  binding  upon  us  in 
this  case — and  others  of  H.  v.  W.  {vhi  sup.)  and 
Coeksedge  v.  Cocksedge  {uhi  sup.),  before  Wood, 
V.C.  and  Stuart,  V.O.  respectively.  They  are  all 
alike  in  one  respect.  The  parties  there  to  a 
marriage  settlement,  or  what  was  equivalent 
to  it,  meeting  together,  chose  to  bargam  about 
what  should  take  place  in  the  event  of  a 
separation  of  the  spouses.  One  has  never  had 
any  doubt  that  such  a  bargain  as  to  what  should 
be  the  effect  of  a  future  separation  of  people  who 
are  living  together  as  man  and  wife  is  absolutely 
bad.  All  that  was  there  held  was  that  if  you  will 
barsain  about  an  event  which  you  are  not  entitled 
to  uxik.  forward  to,  or  to  anticipate,  your  bargain 
will  be  bad.  And  it  was  carried  so  far  in  the 
case  of  Cartwright  v.  Cartivright  {uhi  tup.)  in  the 
Court  of  Appeal  that  where  a  father  was  settling 
his  property  and  he  stipulated  as  regarded  a 
future  separation  the  court  held  that  an  advantage 
could  not  be  gained  by  the  son,  an  advantage 
which  depended  upon  the  separation  which  in 
fact  afterwards  took  place.  It  was  said  that  he 
had  no  right  to  claim  through  the  fraud  of  the 
father,  and  that  it  was  a  fraud  on  the  law  to 
stipulate  as  he  did.  I  do  not  see  the  resemblance 
at  all,  and  I  do  not  think  that  there  is  anv  between 
this  and  any  of  the  three  cases  which  have  been 
cited  to  us.  They  are  perfectly  easr  to  undenr- 
stand,  and  they  are  perfectly  intelligible  in  prin- 
ciple. But  it  is  equally  clear,  I  think,  that  that 
frinciple  does  not  apply  to  the  present  case.  So 
think  on  both  points  that  have  been  argued  the 
decision  of  Byrne,  J.  must  be  affirmed,  and  the 
appeal  dismissed. 

Williams,  L.J. — I  entirely  agree.  I  will  first 
say  one  word  about  the  second  point  of  public 
policy.  So  far  as  the  three  cases  cited  by  Mr. 
HaWane  are  concerned,  they  are  all  cases  in  which 
yon  find  on  the  face  of  the  instruments  a 
matter  expressly  bargained  for  which  was  con- 
traiy  to  public  policy.  In  the  present  case  it  is 
not  and  cannot  De  suggested  that  there  is  any- 
thing on  the  face  of  this  clause  in  the  settlement 
^hioh  is  contrary  to  public  policy.  It  is  only 
said  that,  in  what  I  may  call  the  accidental  appli- 
cation of  it,  such  a  clause  might  operate  as  an 
inducement  to  a  husband  to  look  forward  to  a 
divoroe  because  he  knew  he  might  be  able  to 
marry  some  other  woman,  and  to  provide  for  her 
out  of  the  family  estates.    Speaking  for  myself,  I 


very  much  doubt  whether,  even  if  this  clause  had 
been  written  out  large,  as  Mr.  Haldane  suggested, 
it  would  have  been  against  pubUc  policy.  Aftw 
all,  public  policy,  like  other  things,  must  depend 
on  a  balance  of  what  is  politic,  a  balance  of  what 
is  right.  In  this  very  matter  of  public  policy 
one  finds  that  principle  sometimes  applied,  to  take 
a  different  sort  of  case,  to  a  covenant  in  restraint 
of  trade  deliberately  entered  into  by  somebody  who 
presently  wishes  to  avoid  the  enforcement  against 
him  of  file  covenant  he  has  entered  into  because 
he  says  that  restraint  of  trade  is  against  public 
policy.  In  old  days  that  used  to  be  strictly  so 
held.  But  in  mo(tem  days  you  look  at  the  whole 
subject-matter  and  bear  in  mind  that  though 
on  the  one  hand  it  may  be  contrary  to  pnbuc 
policy  to  have  trade  restrained,  yet,  on  the  other 
hand,  it  is  contrary  to  public  policy  that  a  man 
should  be  allowed  successfully  to  evade  engage- 
ments  he  has  entered  into.  So  here  you  have  got 
a  clause  which  generally  is  free  from  any  objec- 
tion. It  is  found  that  in  the  case  of  a  second 
marriage  after  a  divorce  obtained  against  a 
husband  that  this  might  possibly  be  an  induce- 
ment to  the  husband  to  seek  for  a  divorce,  and  as 
such  is  against  public  policy.  But,  on  the  other 
hand,  if  he  does  marry  agam,  and  the  law  allows 
him  to  marry  again  after  a  divorce,  he  has  a  duty 
to  provide  for  his  wife  and  children.  It  seems  to 
me  very  doubtful  whether  on  the  balance  of  con- 
sideration it  would  be  against  public  policy  to  say 
that  if  a  divorced  husband,  exercising  the  right 
that  the  Legislature  has  given  him  and  marrying 
again,  were  to  make  provision  out  of  his  properly 
— because  for  this  purpose  questions  about  the 
family  and  the  people  interested  in  remainder  do 
not  come  into  consideration — the  making  of  such 
provision  is  against  public  policy.  ^  much 
on  the  point  of  public  policy.  With  reference 
to  the  conveyancing  point,  I  (mly  wish  to  say  one 
word  about  it  in  older  that  I  may  express  what  I 
understand  to  be  the  argument  which  has  been 
addressed  to  us.      We  are  invited  to  read  the 

Sower  which  it  is  expressly  said  the  husband, 
lOrd  Blandford,  may  exercise  as  often  as  he  shall 
marry — "the  aaidpowerof  jointuring"it  is  called 
— as  being  a  general  power,  and  to  rrad  the  words 
"  appoint  to  any  woman  "  in  the  same  sense  as  if 
the  words  had  been  "  appoint  on  marriaee."  Ajid 
then  it  is  said  that  the  intention  is  uiat  there 
should  be  a  power  of  jointuring  limited  to  the 
25002.,  and  that  it  is  that  power  and  that  power 
only  which  may  be  exercised,  not  upon  one 
marriage,  but  as  often  as  Lord  Blandford  shall 
many.  Although  that  is  a  constmotion  which 
one  would  perhaps  not  be  sorry  to  give  to  these 
words,  the  words  are  too  strong  for  us,  and  we  can 
only  construe  them  as  my  Lord  has  construed 
them. 

BouKB,  L.J. — I  agree.  With  regard  to  the 
so-called  public  policy  point,  all  I  need  say  is 
that  there  is  nothing  whatever  in  that  point. 
The  simple  truth  is  that  here  there  is  nothing 
whatever  contrary  to  public  policy  in  a  settlement 
providing  or  contemplating  that  a  tenant  for  life 
may  validly  marry  more  than  once  nor  in  a  settle- 
ment providing  that  if  he  does  he  may  exercise 
certain  powers  over  the  settled  property  in  order 
to  provide  for  the  wife  and  children  of  the  sub-, 
sequent  marriages.  The  simple  fact  is  that  a 
provision  of  that  kind  in  sucm  a  settlement  is 
perfectly  valid,  and  there  is  nothing  contrary  to 
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pnblio  policy  in  it.  The  eases  cited  have  nothing 
whatever  to  do  with  such  a  caae  as  that  I  have 
indicated,  and  that  case  is  the  one  before  ns. 
There  was  a  point  that  might  possibly  have  been 
argued  upon  the  constmction  of  this  settlement, 
and  that  was  that  the  power  of  jointuring  was 
limited  in  this  way,  that  the  power  could  not  be 
exercised  in  favour  of  anv  woman  who  did  not 
become  the  tenant  for  life  s  wife — ^that  is  to  say, 
who  was  not  the  wife  of  the  tenant  for  life  at  the 
time  of  his  death.  That  point  has  not  been 
argued  before  us.  We  start  on  the  assumption 
which  the  appellante  have  taken  before  us,  that  in 
this  cace  the  power  was  not  limited  in  the  way  I 
have  indicated,  that  the  lady  who  divorced  the 
eighth  duke  was  entitled  to  the  jointure  which 
was  appointed  or  purported  to  be  appointed  in 
her  favour  by  the  eighth  dake.  That  being  so, 
and  that  point  not  beiag  taken,  it  appears  to  me 
clear  that  upon  this  settlement  nothing  can  be 
said  against  the  claim  of  the  second  wife.  She 
was  clearly  within  the  words  of  this  settlement  a 
woman  whom  the  eighth  duke  married,  and  it  is 
clear  upon  this  settlement  that  the  duke  had 
power  to  appoint  to  her  by  way  of  jointure  a 
yearly  rentcnarge  or  charges  not  exceeding  in  the 
whole  the  sum  he  has  appointed.  The  words 
"  not  exceeding  in  the  whole  clearly  point  to  this, 
that  each  woman  who  was  entitled  to  have  exer< 
cised  in  her  favour  the  power  of  jointure  might  have 
limited  to  her  a  sum  not  exceeding  in  the  whole 
the  sums  mentioned  in  the  settlement.  For  these 
reasons  it  appears  to  me  there  is  nothing  what- 
ever in  the  first  point  that  was  argued,  and  I 
ag;ree  in  thinking  that  the  appeal  must  be  dis- 
missed  with  coste.  ^^^  dUmUsed. 

Solicitors  for  the  appellante,  NichoU,  ManUiy, 
and  Co. 

Solicitors  for  the  respondents,  Whitehead, 
MartkdU,  and  Co. 


HIGH    COURT   OF   JUSTICE. 

QUEEN'S  BENCH   DIVISION. 
Wednetday,  Nov.  14, 1900. 
(Before  Lord  Axybsstonb,  C.J.  and 
Kbnnbdt,  J.) 
Ebg.  v.  Sowtbb.  (o) 
Ee(ieiia»tieal  law — Churehwardent — AdmUsion  of 
—Bithop's  visitation — Inhibition    by   bishop — 
Sight    of  bishop  to   inhibit  archdeacon  from 
admitting  ehwrekwardens — Mandamus. 
A  bishop  during  his  viaitaiion  has  no  jurisdie- 
tion  to  inhibit  the  arehdeaeon  from  admitting 
ehurehieardens,    the    admission   of  a    ehureh- 
warden  being  a  nUnisteritd  act;  and  the  arch- 
deacon   is  bound  during  such  inhibition  and 
notwithstanding  the  same  to  admit  a  church- 
warden, and  may  be  compelled  by  mandamus  to 
do  so,  although  another  person  MS  already  been 
admitted  by  the  bishop  as  the  dmrehwarden  for 
the  parish. 
Bex   V.   Simpson,   as  reported  in  1    Str.   609, 
followed. 

Rule  for  a  mandamus  to  Archdeacon  Sowter, 
archdeacon  of  the  archdeaconry  of  Dorset,  com- 

(a)  Beported  by  W.  W.  Orr,  Siq.,  Burl«tcr«(-I«w. 


manding  him  to  administer  to  one  Mr.  Vine  the 
declaration  required  to  be  taken  by  him  aa 
churchwarden  of  the  parish  of  Winterbome  Came, 
and  admit  him  to  the  office  of  churchwarden. 

The  rule  was  obtained  at  the  instance  of  Mr. 
Vine. 

The  fiiote  as  stated  n  the  affidavits  were  as 
follows : 

The  mode  of  election  of  churchwardens  in  the 
parish  of  Winterbome  Came,  which  is  in  the 
archdeaconry  of  Dorset  and  ^ooeee  of  Salisbury, 
was  the  common  law  mode  of  election,  nam^y, 
a  joint  appointment  of  the  two  churchwardens  ay 
tiio  rector  and  the  parishioners  where  there  was 
no  difference,  and  in  case  of  difference  tiie  appoint- 
ment of  one  churchwarden  by  the  rector  and  the 
election  of  the  other  by  the  parishioners. 

At  the  Easter  vestry  for  the  parish  held  on  the 
23rd  April  1900,  the  rector  presided  as  chairman 
and  appointed  his  churchwarden.  Two  candi- 
dates were  then  proposed  for  the  office  of 
parishioners'  churohwu^len,  namely,  Mr.  Vine 
and  Mr.  Fassmore  the  outgoing  churchwarden. 
Mr.  Vine  received  the  larger  number  of  votes,  and 
Mr.  Fassmore  demanded  a  poll.  A  poll  was 
accordingly  held  on  the  7th  May  1900,  and  the 
rector  presided  as  chairman  on  the  taking  of  the 
poll.  The  votes  given  by  each  ratepayer  were 
calculated  in  accordance  with  sect.  3  of  the 
Vestries  Act  1818  (58  Geo.  3,  c.  69),  as  amended 
by  sect.  1  of  the  Vestries  Act  1819  (59  Geo.  3y 
c.  85).  The  result  was  that  twenty-nine  votes 
were  given  for  Mr.  Fassmore  and  twenty-three 
for  Mr.  Vine.  The  rector  gave  six  votes  for  Mr. 
Vine  in  his  capacity  as  ratepayer,  thus  nrn-Ving 
the  voting  twenty-nine  votes  for  each  candidate; 
The  rector  then,  as  chairman,  gave  a  casting  vote 
in  favour  of  Mr.  Vine,  and  declared  Mr.  Vine  duly 
elected. 

The  present  year  1900  was  in  the  diocese  of 
Salisbury  the  year  of  the  bishop's  triennial  visita- 
tion, and  as  the  result  of  his  visitation  the  bishop 
inhibite  the  archdeacon  and  his  officials  from 
performing  certain  aote  and  exercising  certain 
righto,  and,  amongst  others,  the  admission  of 
churchwardens,  as  in  this  year  the  bishop  aoee 
round  and  admite  the  churchwardens  himself  by 
his  surrogate. 

The  inhibition,  which  was  dated  the  28th  May 
1900  and  was  served  on  Archdeacon  Sowter  on 
the  29th  May,  was  for  three  months,  and  would 
expire  on  the  29th  Au^. 

Each  of  the  candidates,  Mr.  Vino  and  Hr. 
Fassmore,  claimed  to  have  bemx  duly  elected,  and, 
aa  they  considered  that  the  archdeacon  was  by 
the  imiibition  precluded  from  acting  in  the 
admission  of  the  churchwardens,  they  applied  to 
the  ordinary  to  be  admitted ;  and  the  Bishop  of 
Salisbury  on  the  21st  Jane,  after  consideration  of 
the  matter,  gave  a  decision  in  writing  in  favour  of 
Mr.  Passmore's  claim,  and  he  accordingly  ad- 
mitted Mr.  Fassmore  as  churchwarden  of  the 
parish. 

9n  the  13th  July  1900  Mr.  Vine  caused  hia 
solicitors  to  write  to  Archdeacon  Sowter  and  to 
make  formal  application  to  him  to  admit  Mir. 
Vine  as  churchwarden  of  the  parish,  and 
stating  that  Mr.  Vine  was  ready  to  present 
himseft  for  admission  at  any  reasonable  time. 
To  this  the  archdeacon  replied  on  the  16th 
July  that  he  was  not  in  a  position  to  accede  to 
the  request. 
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The  above  mle  for  a  mandamua  to  Arohdeacon 
Sowter  oommandine  him  to  admit  Mr.  Yine  as 
churchwarden  was  then  moved  on  the  24th  July, 
and  was  made  retamable  on  the  4th  Aug. 

The  archdeacon  in  his  affidavit  stated  that  one 
part  of  the  business  of  the  bishop's  visitation  is 
the  admission  by  the  bishop  or  Ms  Surrogate  of 
all  chnrchwardens  dnlv  mected  in  the  arch- 
deaconry that  in  each  of  the  years  coming 
between  the  triennial  visitations  of  the  bishop  he 
(the  archdeacon)  holds  his  visitation  throughout 
the  archdeaconry,  and  at  such  visitation  one  part 
of  the  business  is  the  admission  by  himself  or 
one  of  his  officials  of  chnrchwardens  duly  elected ; 
that  on  the  29th  May  1900  he  received  the 
bishop's  inhibition,  dated  the  28th  May,  which 
inhibited  him  and  his  officials  from  doing  any 
act,  matter,  or  thing  appertaining  to  the  visitotion 
of  a  bishop  for  the  space  of  three  calendar  months 
from  the  date  thereof,  and  that  he  was  therefore, 
being  under  inhibition,  unable  to  admit  Mr.  Vine 
to  the  office  of  churchwarden. 

The  inhibition  addressed  to  the  archdeacon  was 
as  follows : 

Whereas  we  pnrpoae  and  intend  to  visit  onr  diocese 
of  Saliabnr;  and  the  olergy  and  people  Uvingf  and  reuding 
therein  in  onr  epiaoopal  right  .  .  .  That  therefore 
we  may  be  able  to  exeroise  this  onr  visitation  the  more 
folly  yon,  the  arohdeaoon  aforesaid,  and  yonr  offioial  or 
■arrogate  aforesaid  and  each  of  yon  and  also  yonr 
aotoary  or  aotnaries  and  registrar  and  all  and  singnlar 
others  ezeroiaing  in  yonr  arohdeaoonry  and  jnrisdiotion 
by  yonr  authority  any  spiritnal  or  eoolesiaatiral  jnrisdio- 
tion oonoeming  the  visitation  of  the  olergy,  the  admis- 
sion of  the  ohnrohwardeni,  the  receiving  of  presentments, 
and  the  doing  of  any  other  aot,  matter,  or  thing  apper- 
taining to  the  visitation  of  a  bishop  by  virtne  of  these 
presents  We  do  inhibit  and  do  decree  that  from  the  date 
of  reoelving  these  presents  or  intimation  of  them  dnring 
each  onr  visitation  yonr  ordinary  and  annnal  visitation 
or  any  such  spiritnal  and  eoolesiastioal  jaiiadiction 
as  aforesaid  within  yonr  archdeaconry  aforesaid  yon  do 
not  presume  or  attempt  by  yonrselt  or  deputies  in  any 
saoh  manner  as  aforesaid  to  exercise  or  do  anything 
else  to  the  detriment  or  prejndice  of  onr  triennial  visi- 
tation, and  take  notice  that  this  onr  inhibition  shall 
continne  in  force  for  the  space  of  three  calendar  months 
from  the  date  thereof  unless  we  shall  sooner  under  onr 
hand  and  seal  have  decreed  that  yon  shall  be  relaxed 
from  the  same,  under  pain  of  contempt,  &c. 

IHbdin,  for  the  archdeacon,  showed  cause. — 
During  inhibition  the  archdeacon  would  be  inhi- 
bited from  admitting  any  churchwardens  as  the 
bishop  then  goes  round  and  admits  them,  so  that 
when  the  first  application  was  made  (on  the  13th 
Jnly)  on  behalf  of  Mr.  Vine  to  admit  him,  when 
.this  mle  was  moved  on  the  24th  July,  and  when 
it  was  made  returnable  on  the  4th  Aug.  the  arch- 
deacon could  not  admit  by  reason  of  the  inhibition 
which  was  then  in  force.  He  could  not  admit 
even  now,  as  it  would  still  be  the  bishop  who  would 
be  entitled  to  admit.  He  has  no  knowledge  and 
no  interest  whatever  in  the  matter,  and,  directly 
this  court  is  satisfied  that  the  arohdeacon  is  not 
the  proper  person  to  admit,  this  writ  ought  not  to 
go.  [Lord  Alvebstonb,  C.J.  referred  to  Bex  v. 
Simpson  (1  Str.  609).]  At  that  time  there  was  no 
rule  niti  for  a  numdamuB,  for  the  writ  was  made 
absolute  in  the  first  instance,  and  the  point  woidd 
be  dealt  with  on  the  return.  The  whole  report  of 
Bex  V.  Simpaon,  as  given  in  1  Str.,  is  this :  "  Jlfan- 
damiu  to  the  Arohdeacon  of  Colchester  to  swear 
B.  F.  into  the  office  of  churchwarden.    He  returns 


that  before  the  coming  of  the  writ  he  received  an, 
inhibition  from  the  Bishop  of  London,  with  a 
signification  that  he  had  taken  upon  himself  to 
act  in  the  premises.  Et  per  curiam.  The  return 
is  ill.  It  does  not  appear  that  the  town  of  Col- 
chester is  within  the  diocese  of  the  bishop  who 
inhibited ;  beeides,  the  archdeacon  is  but  a  minis- 
terial officer,  and  is  obliged  to  do  the  act,  whether 
it  be  of  any  validity  or  not.  A  peremptory 
mandamus  was  granted."  In  that  report  two 
points  were  taken  in  the  judgment,  namely, 
that  with  regard  to  the  inhibition  it  did  not 
appear  that  uie  town  of  Colchester  was  within 
the  diocese  of  the  bishop  who  inhibited ;  and  also 
that — with  regard  to  the  admission  of  a  church- 
warden— the  archdeacon  was  but  a  ministerial 
officer  and  was  bound  to  admit.  The  case  is 
also  reported  in  2  Ld.  Baym.  1379,  where 
there  is  a  fuller  and  better  report  than  that 
given  in  1  Str.,  and  in  that  report  only  one 
point  is  referred  to,  namely,  that  it  did  not 
appear  that  Colchester  was  within  the  dioceee 
of  the  bishop  who  isAied  the  inhibition.  In 
2  Ld.  Baym.  tnere  is  nothing  at  all  Esid  about  the 
admission  of  the  churchwarden  being  a  ministerial 
act ;  and  in  Comyns'  Big.  also  this  case  is  put  on 
the  one  ground  only,  namely,  that  the  place  was 
not  stated  to  be  within  the  jurisdiction  of  the 
bishop.  There  may  have  been  some  dictum  to 
the  effect  stated  in  1  Str.,  but  that  cannot  be 
relied  on  as  against  the  very  clear  decision 
as  given  in  2  Ld.  Baym.,  and  it  is  curious 
that  in  the  very  next  case  of  Rez  v.  White  (2 
Ld.  Baym.  1379)  Lord  Baymond  says  that  the 
report  of  the  case  of  Bex  v.  White  in  2  Str. 
and  8  Mod.  325  is  wrong.  [Lord  Alveb- 
STOirE,  C.J. — It  may  be  that  the  act  being 
ministerial  the  bishop  would  have  no  power  to 
inhibit.]  There  is  no  doubt  it  is  a  ministerial  aot 
which  the  proper  authority  must  do.  The  118th 
Canon  (Canons  of  1603)  provides  for  the  admis- 
sion of  churchwardens.  There  is  nothing  there 
said  about  visitation,  but  it  is  said  that  the 
admission  is  to  be  soon  after  Easter.  The  visita- 
tion is  the  time  at  which  they  are  all  cited  to 
come  to  be  sworn,  and  it  is  held  as  soon  as  pos- 
sible after  Easter :  (Prideauz  on  Chnrchwardens, 
pp.  52,  53,  origiiial  edition ;  Cripps'  Laws  of  the 
Ohuroh  and  Clergy,  p.  181,  6th  edit.).  Bjr  the 
visitation  the  inferior  jurisdiction  is  inhibited: 
"  In  the  bishop's  triennial  visitations,  all  inferior 
jurisdictions  respectively  are  inhibited  from  exer- 
cising jurisdiction,  during  such  visitation " : 
(Fhiuimore's  Ecclesiastical  Law,  vol  2,  p.  1050). 

tLord  Alvebstone,  C.J. — My  only  doubt  is, 
)oes  that  apply  to  purely  ministerial,  asts  P]  It 
applies  to  all  acts,  even  the  issuing  of  marriage 
licences,  which  is  a  purely  formal  act  and  yet  is 
inliibited.  A  churchwarden  cannot  be  admitted 
without  having  an  officer  of  the  court  there  to 
make  it  a  court,  and  the  admission  is  an  act  of 
the  court.  Even  after  the  relaxation  of  the  inhibi- 
tion  the  bishop  still  retains  the  power.  After  a 
visitation,  matters  brought  to  the  notice  of  the 
bishop  whUe  the  visitation  was  on  are  retained  by 
him,  and  do  not  afterwards  go  to  the  archdeacon : 
(Phillimore,  vol.  2,  p.  1050).  The  admission  of  a 
churchwarden  is  a  matter  to  be  done  at  the  visi- 
tation, and  can  only  be  done  by  one  authority  at 
a  time.  Denman,  C.J.  in  Beg.  v.  Thorogood,  (12 
A.  &  E.  183),  where  the  question  of  inhibition  was 
raised  and  the  inhibition  given  effect  to,  says: 
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"  The  inlubition  follows  upon  the  bishop's  personal 
presence;  but  it  suspends  all  the  powers  and 
authoritiea  of  the  officer  affected  by  it/'  There  is 
no  distinction  to  be  found  in  the  books  between 
ministerial  and  judicial  work  and  acts  in  this 
respect.  This  rule  ought  therefore  to  be  dis- 
charged. 

Edtoardee-JonM  in  support  of  the  rule. — It  is 
said  that  Mr.  Yine  applied  to  the  archdeacon  to 
be  admitted  while  the  inhibition  was  in  force; 
but  he  could  not  tell  whether  or  not  the  Tisitation 
was  07er,  and  the  archdeacon  was  the  proper 
person  to  admit  when  Mr.  Vine  was  elected.  The 
argument  for  the  archdeacon  assumes  that  all  the 
jujnsdiction  of  the  archdeacon  is  an  inferior 
jurisdiction.  That  is  not  so,  as  in  manj  cases  he 
has  a  concurrent  jurisdiction,  and  he  was  always 
at  liberty  to  admit  a  churchwarden.  He  and  the 
bishop  have  in  some  cases  a  concurrent  juris- 
diction :  (Fhillimore,  vol.  1,  p.  201.)  It  is  thei-e- 
fore  too  broad  a  proposition  to  say  that  the 
jurisdiction  of  the  archdwcon  is  always  an  inferior 
jurisdiction;  and  throughout  the  statutes  we 
.'have  several  instances  of  the  concurrent  jarisdic- 
tion  of  the  archdeacon — for  example,  in  sect.  28  of 
4  &  5  Yict.  c.  39  (the  Ecclesiajtical  Commissioners 
Act  1841),  and  in  sect.  19  of  6  &  7  Will.  4. 
c.  77  (the  Ecclesiastical  Commissioners  Act 
1836).  The  declaration  to  be  made  by  the  church- 
warden on  admission  to  his  office  is  provided  for 
by  sect  9  of  5  &  6  Will.  4,  o.  62  (the  Statutory 
Declarations  Act  1835).  The  case  of  Bex  v. 
Simpson  (ubi  sup.)  is  also  reported  in  8  Mod. 
325),  and  the  pomt  as  to  the  power  to  inhibit  in 
such  a  case  as  the  present  is  there  expressly 
taken.  It  is  there  said :  "A  peremptory  mandamzt« 
was  granted;  for  the  court  said  that  where  the 
churchwardens  are  to  be  elected  by  the  parishioners 
by  prescription,  it  shall  not  be  in  the  power  of 
the  parson  to  hinder  them,"  and  by  "parson" 
is  there  meant  the  ecclesiastical  authority.  That 
case  as  reported  in  Strange  is  a  distinct  authority 
to  show  that  the  bishop  nad  no  power  to  inhibit 
the  archdeacon  from  admitting  the  churchwarden. 
Although  in  Lord  Raymond's  report  there  is  no 
mention  of  the  point,  yet  as  against  that  we  have 
the  point  clearly  taken  in  the  report  in  8  Mod., 
and  in  the  report  in  Strange  we  have  the  express 
decision  of  the  court  upon  the  very  point. 
Strange's  report  of  Sez  v.  Simpson  (ubi  sup.) 
has,  lor  more  than  a  century  and  a  half,  been 
treated  as  good  law,  and  no  text-book  has  ever 
doubted  the  correctness  of  the  decision.  On  the 
contrary,  it  has  been  treated  in  text-books  as 
good  law — for  instance,  in  Bom's  Ecclesiastical 
Law,  title  "  Churchwardens,"  vol.  1,  p.  406 ;  and 
in  Fhillimore,  voL  2,  p.  14S0,  where  the  whole 
report  of  the  case  as  given  in  Strange  is  set  out 
and  treated  as  a  binding  authority.  Most  of  the 
cases  on  the  subject  are  based  upon  Bex  v.  Harrii 
(3  Burr.  1421),  referred  to  in  Fhillimore,  vol.  2, 
p.  1482,  where  a  mandamus  was  directed  to  Dr. 
Harris,  the  commissary,  to  admit  a  churchwarden, 
and  another  mandamus  was  directed  to  him  to 
admit  another  set  of  churchwardens.  He  returned 
that  a  cause  was  depending  before  him  in  which 
it  was  disputed  which  of  the  two  sets  of  church- 
wardens had  been  duly  elected,  and  until  that 
was  determined  he  could  not  admit  either  one  set 
or  the  other ;  but  Lord  Mansfield  and  the  court 
held  that  the  return  was  bad,  that  the  commissary 
could  not  try  the  right,  and  that  he  ought  to 


obey  both  writs  although  there  was  a  pending 
suit.  The  admission  of  the  churchwarden  is  a 
purely  ministerial  act,  which  the  bishop  had  no 
power  to  inhibit ;  and,  on  the  authority  of  Bex  v. 
Simpeon  (1  Str.  609),  this  rule  ought  to  be  made 
absunte. 

Lord  Alvbbstonb,  C.J. — I  deliver  judgment 
in  this  case  with  a  certain  amount  of  hesitation, 
lest  I  should  utter  something  which  may  be 
thought  to  be  heresy  so  far  as  ecclesiastical  law 
is  concerned.  I  think  that  this  rule  ought  to  be 
made  absolute.  I  think,  apart  from  the  authority 
to  which  I  will  refer  in  a  moment,  it  has  for  a 
long  time  been  regarded  that  a  churchwarden  ia, 
for  all  substantial  purposes  and  for  many  im- 
portant duties  he  has  to  perform,  a  temporal 
officer,  and  I  confess  I  should  hesitate  before  I 
expressed  the  opinion  that  any  ecclesiastical 
authority  as  such  could  prevent  his  admisnon. 
It  does  not  seem  to  be  disputed  that  the  admission 
of  a  churchwarden  is  a  ministerial  act,  and  that 
an  archdeacon  has  no  right  to  inquire  into  the 
validity  of  the  election  when  the  elected  person  is 
presented  before  him  for  admission.  Now,  them 
is  a  direct  authority  upon  the  point  in  a  report  by 
Strange  that  has  been  criticised  (not  at  all  unduly) 
by  Mr.  Dibdin,  who  has  pointed  out  that  in  the 
report  of  the  same  case  as  given  by  Lord 
Raymond  the  passage  in  question  does  not 
appear.  I  think,  however,  that  it  is  quite  im- 
possible to  take  the  view  that  there  is  a  mistake 
in  Strange's  report.  That  report  has  undoubtedly 
been  treated  as  an  authority  for  the  point  in  many 
text-books,  and,  inasmuch  as  we  are  dealing  with 
a  temporal  office,  it  seems  to  me  good  sense  and 
good  reason  that  the  mere  prohibition  of  a  spiritual 
authority  in  that  particular  matter  should  not 
prevent  the  person  whose  duty  it  is  to  perform, 
that  office  from  performing  it.  I  was  for  a  time 
impressed  by  the  arguments  of  Mr.  Dibdin  that 
here  there  was  an  inhibition,  and  that  it  was  a 
common  thing  to  find  in  inhibitions  the  actual 
words  which  occur  in  this  inhibition,  "  or 
the  admission  of  churchwardens " ;  and,  if 
the  inhibition  had  relation  to  anything  except 
a  purely  ministerial  act,  I  should  have  hesitated 
a  long  time  before  I  gave  effect  to  the  opinion. 
I  am  now  expressing.  I  was  also  impressed  from. 
the  point  of  view  of  principle  by  the  last  authority 
which  I  looked  at  during  the  argument  from  taa 
reference  in  Tapping  on  Jlfan<2amu<,  namely,  £eiE  t. 
Harris  {ubi  sup.),  where  there  was  a  dispute  then 
pending  with  reference  to  the  churchwarden's 
admission,  and  yet  the  court  granted  a  mandamus. 
It  seems  to  me  on  principle  that  it  would  have 
been  quite  as  good  a  reason  for  the  court  declining 
to  grant  the  ma'ndamu^  on  the  ground  of  that 
pending  suit  as  on  the  ground  that  there  had 
been  a  prohibition  by  the  bishop  to  the  arch- 
deacon. I  think,  therefore,  the  reason  of  the 
matter  is  in  favour  of  the  view  which  the  case  in 
Strange  appears  to  be  an  authority  for.  I  think 
that  there  is  an  authority  for  that  view,  and  one 
that  has  been  recognised.  1  am  of  opinion,  there- 
fore, that  under  these  circumstances  the  bishop 
has  no  right  to  inhibit  the  archdeacon  from  per- 
forming that  purely  ministerial  act  of  admitting 
the  churchwarden,  and  that  therefore  the  autho- 
rity which  says  that  the  bishop's  inhibition  is  no 
answer  to  the  application  for  a  mandamus  is 
binding  upon  us,  and  I  think  that  the  rule  shoold 
be  made  absolute  on  that  ground. 
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Ebnhedt,  J. — ^I  a^ne.  It  seems  to  me  that 
there  has  been  nothing  prodnced  to  na,  so  far 
as  the  qnestion  of  authority  is  conoemed,  which 
would  lead  one  to  differ  from  the  reasonable 
course  which  was  taken  in  Bez  r.  Simpton  {vin 
tup.)  on  both  the  grounds  stated  in  Strange. 
From  what  is  stated  in  Phillimore,  at  p.  1471,  it 
appears  to  be  a  qnestion  whether  the  Soclesias- 
tic»d  Court  has  authority  or  not  to  determine  the 
question  of  the  validity  of  an  election  of  church- 
wardens. Some  cases  are  cited  showing  one 
instance  in  which  the  validity  was  thus  tried,  but 
the  body  of  opinion  seems  to  he  clearly  that  the 
admission  of  a  ohnrchwardeu  is  a  ministerial  act 
— in  other  words,  that  the  validity  of  the  election 
cannot  thus  be  tried  by  the  ecclesiastical  authority. 
Being  a  ministerial  act,  for  the  reasons  given  by 
my  Ix>rd,  which  I  need  not  repeat,  it  appears  to  me 
that  our  right  course  is  to  make  the  nue  absolute, 
and  to  say,  as  he  has  already  expressed  it,  that 
the  inbibitJon  is  the  inhibition  of  a  ministerial 
act,  and  is  one  not  in  any  way  bindii^. 

BuU  absolute. 

Solicitors  for  the  applicant  (Mr.  Vine)  Jenkitu, 
ScJeer,  and  Co. 

Solicitoi'B  for  the  respondent,  Bobint,  Hay,  and 
Co.,  for  E.  ArehdaU  Ffookt,  Sherborne. 


Nov.  17  and  21, 1900. 

(Before  Lord  Alyebstone,  C.J.,  Wills  and 
Wkioht,  JJ.) 
James  (app.)  v.  Itemet  and  anothes 
(resps.).  (a) 

RegittratioA  of  voters — Borough  a  county  of  itself 
— Freeholders  entitled  to  vote — Borough  added  to 
another  borotigh  not  a  county  of  itself— Bight  of 
freeholders  to  vote  in  new  borough — Bepresenta^ 
tion  of  the  PeopU  Act  1832  (2  &  3  Will.  4,  c.  46), 
<(.  8,  31,  33,  and  sehed.  E. — Bedistribution  of 
BeaU  Act  1886  (48  *  49  Viet.  c.  23),  ss.  2,  7, 11, 
17,  OMd  seheds.  1,  6. 

The  borough  of  Haverfordioest  was  at  the  date  of 
the  Beform  Act  1832  a  county  of  itself  having 
the  right  of  returning  a  member  to  Parliament, 
and  the  freeholders  therein  had  the  right  of 
voting  in  the  election  for  such  member,  and  this 
right  of  the  freeholders  was  preserved  under 
sects.  31  and  33  of  that  Act  and  two  adjacent 
place*  were  added  to  the  borough  and  shared  in 
the  right. 

By  the  Bedielribution  of  Seats  Act  1886  the  borough 
of  Haverfordvyesi  ceased  to  exist  as  a  borough 
and  WM  included  in  the  county  of  Pembroke, 
and  it  was  then  under  the  Ad  added  to  the 
borough  of  Pembroke  and  a  new  borough  of 
Pembroke  and  Haverfordwest  was  thus  created. 

Seld,  thcU,  as  the  borough  of  Haverfordwegt  wot 
added  to  the  borough  of  Petnbrolce  by  the  Act  of 
1886,  the  freeholders  tn  Haverfordwest  lost  the 
right  which  they  possessed  up  to  1885  of  voting 
in  the  Haverfordwest  district,  and  were  no  longer 
entitled  as  freeholders  to  vote  in  the  n«to  borough 
of  Pembroke  and  Haverfordwest. 

Case  stated  by  Mr.  Arthur  Lewis,  the  revising 

barrister    for    the    borough   of    Pembroke   and 

Haverfordwest. 
At  a  court  held  «n>  the  10th  Sept.  1900  for  the 

(a)  Beportcd  by  W.  W.  Oas,  Eaq.,  Burister«t-Law. 


revision  of  the  lists  of  voters  for  the  parish  of  St. 
Mary,  in  Haverfordwest,  within  the  borough, 
Wiluam  Charles  Ivemey,  of  17,  Princes-strwt, 
Pembroke  Dock,  on  the  list  of  Parliamentary 
electors  for  the  parish  of  St.  Mary,  Pembroke, 
Peter  Ward,  doly  objected  to  the  name  of  John 
James  being  retained  in  the  Parliamentary  list  of 
voters  for  the  borough,  intituled  "  List  of  the 
persons  entitled  to  be  registered  as  Parliamentary 
voters  for  the  Parliamentary  Borough  of  Pem- 
broke and  Haverfordwest  in  respect  of  any  right 
reserved  by  sects.  31  and  33  of  the  Beform  Act 
1832." 

The  facte  of  the  case  as  proved  or  admitted 
before  the  revising  barrister  were  as  follows : 

1.  The  name  of  John  James  appeared  in  Che 
list  as  under : 

Name  of  the  voter  in  fnl],  lamune  being  first :  Jamei, 
John. 

Place  of  abode  :  St.  Martin'a-onacent. 

Natnre  of  qaalifioation :  Freehold  home. 

Desoiiption  of  qnalifying  property  :  Fonntain-row  and 
Few-stieet 

2.  The  town  of  Haverfordwest  was  a  county  of 
itself,  so  constituted  by  Boyal  Charter  and  sta- 
tute, and  possessed  a  separate  Court  of  Quarter 
Sessions. 

3.  Before  the  Beform  Act  of  1832  the  county 
of  the  town  of  Haverfordwest  returned  a  member 
to  Parliament,  and  this  privilege  was  not  partici- 
pated in  by  any  contributory  place,  but  by  sect.  8 
and  Bcbed.  E  of  that  Act  the  towns  of  Fishguard 
and  Narberth  were  given  a  share  in  the  election 
of  the  member  for  Haverfordwest. 

By  the  same  section  and  schedule  certain  places 
were  given  a  share  in  the  election  of  the  member 
for  the  boron^of  Pembroke,  at  that  time  entirely 
distinct  from  Haverfordwest. 

By  the  Bedistribution  of  Seats  Act  1886  a  new 
borough  was  constituted,  called  the  borough  of 
Pembroke  and  Haverfordwest,  and  comprising  the 
places  till  then  included  in  the  distinct  consti- 
tuencies of  Pembroke  and  of  Haverfordwest.  Free- 
holders in  the  town  and  county  of  Haverfordwest 
had  the  right  to  vote  in  the  election  of  a  member 
for  Haverfordwest  before  the  passing  of  the 
Beform  Act  of  1832,  and  have  continued  to  exer- 
cise tiiat  right  witjiout  interruption  or  objection 
dovm  to  the  present  year. 

4.  The  said  John  James  became  a  freeholder  of 
the  county  of  the  town  of  Haverfordwest  before 
the  passing  of  the  Bedistribution  of  Seats  Act 
1886,  but  several  of  the  persons  whose  names 
appeared  in  the  lists  intituled  as  aforesaid  had 
been  admitted  to  vote  as  freeholders  of  the  county 
of  the  town  of  Haverfordwest  since  the  passing  of 
that  Act. 

6.  The  form  of  the  objection,  omitting  the 
formal  parts,  was  as  follows : 

That  yoa  have  no  qualifloatlon  to  vote  in  the  election 
of  a  member  for  the  Parliamentaiy  borough  of  Pem- 
broke and  Haverfordweet,  the  natnre  of  the  alleged 
qnalifioation  as  mentioned  in  the  thiid  oolnmn  of  the 
Uet  not  being  by  law  a  qnalifioation  to  vote  as  aforesaid. 

6.  It  was  agreed  that  the  decision  of  the  revising 
barrister  should  govern  the  cases  of  all  voters 
whose  names  appeared  on  and  of  persons  claiming 
to  have  their  names  inserted  in  tbe  lists  of  Parlia- 
mentary electors  in  respect  of  freehold  qualifica- 
tions in  the  parishes  of  St.  Mary,  St.  Thomas,  St. 
Martin,  Prendergast,  Cartlett  and  Furzy  Park, 
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and  Foitfield  within  the  iown  and   ooanty  of 
HaTerfordwest,  within  the  said  borongh. 

It  was  contended  on  behalf  of  the  respondents 
as  follows : 

7.  That  by  sect.  31  of  the  B«form  Act  1832  the 
rights  of  the  freeholders  of  the  county  of  the 
town  of  Haverfordwest  to  vote  in  the  election  of  a 
member  for  the  county  of  the  town  of  Haverford- 
west were  preserved,  and  that  the  Act  did  not 
interfere  with  the  right  of  the  county  of  the  town 
to  be  represented  in  Parliament  except  that  by 
sect.  8  and  sched.  E  the  adjacent  places  of 
Narberth  and  Fishguard  were  admitted  to  share 
in  th6  election  of  the  member  for  Haverfordwest, 
and,  together  with  the  county  of  Haverfordwest, 
thenceforth  constituted  the  Haverfordwest  district 
or  Parliamentary  borough  of  HB.verfordwA8t. 

8.  That  by  sect.  2  and  the  let  sohedole  of  the 
Bedistribntion  of  Seats  Act  1885  (48  &  49  Yiot. 
c.  23)  the  Haverfordwest  district  ceased  to  return 
any  member,  and  the  county  of  the  town  of 
Haverfordwest  was  for  the  purpose  of  Parlia- 
mentary elections  included  in  the  county  at  large 
of  Pembroke. 

9.  That  by  sect.  17  of  the  same  Act  the  rights 
of  freeholders  in  the  area  of  what  was  formerly 
the  county  of  the  town  of  Haverfordwest  wera 
preserved  for  the  purpose  of  enabling  them  to 
vote  in  the  election  of  a  member  for  the  county 
of  Pembroke  at  large  in  respeot  of  the  same 
qnalifioations  which  formerly  enabled  them  to  vote 
in  the  election  of  a  member  for  the  abolished 
Parliamentary  borough. 

10.  That  by  sect.  7  of  the  same  Aot  the 
Parliamentary  borough  of  Pembroke  was  for 
all  purposes  of  and  relating  to  Parliamentary 
elections  enlarged  so  as  to  comprise  the  places 
comprised  in  the  abolished  Parliamentary  borough 
of  !^verfordweet,  and  by  sect.  11  the  law  relatinfr 
to  the  elections  for  the  Parliamentary  boroueh  of 
Pembroke  was  made  to  apply  as  it  the  places 
comprised  in  the  area  of  the  former  Farliamentaiy 
borough  of  Haverfordwest  were  named  in  the 
Beform  Aot  of  1832  as  places  sharing  in  the 
election  of  a  member  for  Pembroke,  and  the  new 
enlarged  borough  received  the  name  of  Pembroke 
and  Haverfordwest. 

11..  That  by  the  law  relating  to  the  elections  for 
the  Parliamentary  borough  of  Pembroke,  free- 
'  holders  had  no  right  to  vote  for  the  election  of 
the  member  for  the  borough,  because  Pembroke 
never  was,  like  Haverfordwest  or  Southampton,  a 
county  of  a  town  or  of  a  city  like  Bristol,  Exeter, 
and  Norwich,  and  therefore  the  freeholders  who 
used  to  have  a  right  to  vote  for  the  member  for 
the  boraugh  of  Haverfordwest  district  were  not 

fiven  any  right  to  vote  for  the  borough  of  Pern- 
roke,  but  had  instead  a  right  to  vote  for  the 
member  for  the  county  of  Pembroke. 

12.  That  sects.  31  and  33  of  the  Beform  Act 
1832  are  totally  inapplicable  to  give  freeholders 
any  right  to  vote  in  the  election  of  the  member 
for  mo  boroogh  of  Pembroke,  because  such 
member  serves  not  merely  for  the  county  of  the 
town  of  Haverfordwest  and  places  sharing  there- 
with, but  be  serves  for  the  whole  new  lM>rongh 
which  is  Pembroke  and  places  sharing  with 
Pembroke. 

It  was  contended  on  behalf  of  the  appellant 
as  follows : 

13.  That  Haverfordwest  as  a  county  could  not 
be  distinguished  from  Haverfordwest  as  a  place. 


That  the  effect  of  the  Bedistribntion  Act  1885 
was  to  transfer  Haverfordwest  with  its  contribu- 
tory places  of  Fishguard  and  ]!farberth  and  all 
its  franchises  (including  freeholders)  to  the  new 
borough  of  Pembroke  and  Haverfordwest,  and 
that  no  section  of  that  Act  dealt  with  the  free- 
holders of  Haveriordwest  as  a  separate  class  of 
voters. 

14.  That  the  disfranchisement  of  the  Parlia< 
mentary  borough  of  Haverfordwest  as  a  separate 
political  entity  and  its  junction  with  the  Parlia- 
mentary borough  of  Pembroke  in  the  new  boroogh 
was  sufficiently  effected  by  the  first  parag^ph  of 
sect.  2,  the  first  part  of  the  1st  schedule,  sect.  7, 
and  tiie  5tfa  schedule  of  the  Bedistribntion  Act. 

15.  That  the  second  paragraph  of  sect.  2  and 
the  second  part  of  the  1st  schedule  of  that  Act 
made  no  distinction  between  Haverfordwest  and 
the  other  counties  of  towns  and  cities  mentioned 
therein  (which  have  become  entirely  parts  of 
certain  counties  as  set  out  in  the  7th  schedole), 
and  no  distinction  between  freeholder  and  oconpa- 
tion  voters  in  any  of  the  several  towns  and  citiee, 
and  that  in  so  far  as  this  section  was  intended  to 
apply  to  Haverfordwest  (which  has  not  been  made 
part  of  a  county,  and  is  not  included  in  the  7th 
schedule)  it  is  inconsistent  with  the  later  sections 
of  the  same  Act  (sect.  7,  sched.  5,  sect.  11),  and 
is  therefore  of  no  effect. 

16.  Thatsects.7andllof  theBedistributionAot 
and  sched  5  expressly  include  in  the  new  borough 
of  Pembroke  and  Haverfordwest  the  old  Parlia- 
mentary borough  of  Haverfordwest  with  all  the 
franchises  theretofore  exercised  in  Haverfordwest 
itself. 

17.  That  if  Haverfordwest  had  been  named  in 
the  Act  of  1832  as  sharing  with  Pembroke  in  the 
election  of  a  member,  its  freeholders  would  have 
been  entitied  to  the  protection  of  sects.  31  and  33 
of  that  Act,  these  sections  not  being  limited  to 
constituencies  including  nothing  besides  a  town 
and  county  and  Haverrordwest  then  sharing  its 
representation  with  two  other  places. 

18.  That  sect.  17  of  the  Act  of  1885  applied  only 
to  the  question  of  time  for  the  first  r^stration 
and  operated  as  far  as  the  HaTertordwest  free- 
holders were  concerned  to  enable  them  for  the 
purpose  of  voting  for  the  new  borongh  to  hare 
credit  for  the  time  of  their  holding  their  qualifi- 
cations in  the  old  borough.  That  this  section 
applied  to  all  classes  of  voters  and  did  not  operate 
to  preserve  any  right  of  Haverfordwest  freeholders 
to  vote  in  the  county  of  Pembroke. 

19.  It  was  alternatively  contended  that  even  if 
the  contentions  of  the  objector  were  well  founded, 
John  James,  having  been  on  the  register  prior  to 
1885i  was  entitied  to  remain  on  under  sect.  17  of 
the  Bedistribution  Aot  and  sect.  10  of  the  Bepre- 
sentation  of  the  People  Act  1884. 

20.  The  revising  barrister  was  of  opinion 
that  the  contentions  of  the  respondents  were 
correct  and  that  for  the  reasons  submitted 
by  him  the  nature  of  the  qualification  of  the 
appellant  as  alleged  in  the  third  oolnmn  of  the 
list,  was  not  by  law  a  qualification  to  vote  in 
the  election  of  a  member  for  the  Parliamentary 
boroiu;h  of  Pembroke  and  Haverfordwest,  and 
aooordingly  expunged  his  name  from  the  list. 

21.  The  appellant  having  dnly  delivered  a  notice 
in  writing  that  he  was  deeiroos  of  appealing 
against  the  decision  and  having  requested  the 
revising  barrister  to  name  William  Odyeme  Hnlm, 
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town  derk  of  the  boroQKh  of  Pembroke,  as  re- 
spondent, in  addition  to  William  Charles  Ivemer, 
the  revising  barrister  stated  the  abore  case  accord- 
ingW  for  the  opinion  of  Her  Majesty's  High  Cioort 
of  Jnstioe,  Queen's  Bench  Division. 

22.  If  the  court  should  be  of  opinion  that  the 
decision  of  the  revising  barrister  was  right  the 
llsta  of  Parliamentary  electors  intituled  as 
stated  in  the  special  case  for  the  several 
parishes  mentioned  in  par.  6  of  this  case  and  of 
ail  claimants  to  be  inserted  in  the  respective 
lists  are  to  remain  as  revised  by  him.  If  the  court 
should  be  of  opinion  that  his  decision  was  wrong, 
then  the  names  of  voters  and  claimants  are  to  be 
restored  to  and  inserted  in  the  lists  respectively. 

The  Representation  of  the  People  Act  1832 
(2&3  Will.  4,  c.  45) — commonly  called  the  Reform 
Act  1832— provides : 

Seot.  8.  And  be  it  enaoted,  that  aaoh  o(  the  pUoes 
named  in  the  first  oolamn  of  the  sohednle  (E)  to  thia  Aot 
annexed  shall  have  a  share  in  the  eleotion  of  a  member 
to  serve  in  all  fatnre  Parliaments  for  the  shire,  town,  or 
faoTODgh  which  is  mentioned  in  ooninnotion  therewith 
and  named  in  the  seoond  oolnmn  of  the  nid  sohednle  (E). 

In  the  sohed.  (E)  the  places  Narberth  and 
Fishguard  are  mentioned  in  the  first  column  as 
sharing  with  Haverfordwest  mentioned  in  the 
•econdoolamn. 

Seot.  31.  In  every  oity  or  town  beingr  a  oonnty  of 
itsdf,  in  the  eleotion  for  which  freeholders  or  bnrg»(re 
tenants,  either  with  or  without  any  superadded  qnalifl- 
oation,  now  have  a  right  to  vote,  every  such  freeholder 
or  bnrgrage  tenant  abiJl  be  entitled  to  vote  in  the  eleotion 
of  a  member  or  members  to  serve  in  all  future  Parlia- 
ments for  snoh  city  or  town,  provided  he  shall  be  dnlj 
registered  aooording  to  the  provisions  hereinafter  con- 
tained ;  .  .  .  Provided  also,  that  ever;  freehold  or 
burgage  tenement  whioh  may  be  sitnate  without 
the  present  Umita  of  any  such  oity  or  town  being  a 
ooonty  of  itself,  but  within  the  limits  of  snoh  city  or 
town,  aa  the  same  ahall  be  aettled  and  described  by  the 
Aot  to  be  passed  for  that  porpoae  as  hereinbefore  men- 
tioned, shall  confer  the  right  of  voting  in  the  election  of 
a  member  or  members  to  serve  in  any  future  Parliament 
for  snoh  oity  or  town  in  the  same  manner  aa  if  such 
freehold  or  burgage  tenement  were  aitnate  within  the 
present  Umita  thereof. 

Seot.  SS.  And  be  it  enacted,  that  no  person  shall  be 
'entitled  to  vote  in  the  election  of  a  member  or  members 
'  to  aerve  in  any  future  Parliament  for  soy  city  or  borough; 
save  and  except  in  reapeot  of  some  right  conferred  by 
this  Act,  or  aa  a  burgess  or  freeman,  or  as  a  freeman 
sod  liveryman,  or,  in  the  case  of  a  oity  or  town  being  a 
county  of  itself,  as  a  freeholder  or  burgage  tenant,  as 
hereinbefore  mentioned:  Provided  alsraya,  that  every 
person  now  having  a  right  to  vote  in  tiie  eleotion  for 
any  oity  or  borough  (exoept  those  enumerated  in  the 
said  schedule  A)  in  virtue  at  any  other  qualification  than 
as  a  burgess  or  freeman,  or  aa  a  freeman  and  liveryman, 
or,  in  tile  ease  of  a  city  or  town  being  a  ooonty  of  itself, 
as  a  freeholder  or  bnrgage  tenaati  as  hereinbefore  men- 
tioned, shall  retain  auoh  right  of  voting  so  long  as  he 
shall  be  qualified  aa  an  elector  according  to  the  naagea 
and  customs  of  auoh  oity  or  borough  or  any  law  now  in 
force,  and  anch  peraon  ahall  be  entitled  to  vote  in  the 
election  of  a  member  or  membera  to  serve  in  any  future 
Parliament  for  snoh  city  or  borough,  if  duly  registered 
aococding  to  the  provisions  hereinafter  contained,  Sus. 

The  Redistribution  of  Seats  Act  1885  (48  &  49 
Vict  c.  23)  provides : 

_  Seot.  2.  Frcnn  and  after  the  end  of  thia  present  Par- 
liament the  Parliamentary  boroughs  named  ia  the  first 
part  of  the  first  sohednle  to  tUs  Act  shall  cease  as 


borooghs  to  return  any  member.  Each  of  the  count'ss 
of  cities  and  towns  in  the  second  part  of  the  said  sohednle 
named  shall,  for  the  purpose  of  Farliamentaiy  eleotianf , 
be  included  in  the  county  at  large  named  opposite 
thereto  in  that  part  of  the  said  sohednle. 

In  the  first  part  of  the  let  schedule  amongst 
the  boroughs  which  are  to  cease  as  boroughs  to 
return  any  member  is  the  borough  of  Haverford- 
west (district),  in  the  county  of  Pembroke. 

In  part  2  of  the  1st  schedule  it  is  said :  "  Each 
county  of  a  city  or  of  a  town  named  below  shall, 
for  the  purpose  of  Parliamentary  elections,  be 
included  in  the  county  at  large  placed  opposite  to 
it,"  and  in  this  list  the  county  of  Hav^ordwest 
is  to  be  included  in  the  county  of  Pembroke. 

Seot.  7. — (1)  From  and  after  the  end  of  this  present 
Parliament  each  of  the  Parliamentary  borongha  named 
in  the  fifth  acbednle  to  this  Aot  shall,  for  all  purposes  of 
and  relating  to  Parliamentary  elections,  include  the  places 
and  be  comprised  within  the  boundariea  which  are  re- 
spectively specified  and  described  in  the  said  schedule, 
and  shall  not  include  the  places  which  are  either  therein 
apecified  and  deaoribed  aa  excluded,  or  are  included 
by  thia  Act  in  any  other  Parliamentary  borough. 
(2)  Where,  by  virtue  of  thia  seotion,  any  area  is  added 
to  a  borough  being  a  county  of  a  oity  or  of  a  town  in 
whioh  freeholdera  are  entitled  to  vote  for  the  borough, 
that  area  ahall,  for  all  pnrpoaea  of  and  relating  to  Par- 
liamentary eleotiona  held  after  the  end  of  thia  present 
Parliament,  form  part  of  the  county  of  a  city  or  tofrn, 
and  not  of  the  county  at  large  of  which  it  has  heretofore 
formed  part. 

In  the  5th  schedule  referred  to  in  Bub-sect.  1 
of  this  section,  the  Parliamentary  borough  of 
Pembroke  is  to  include  the  present  Parliamentary 
borough  of  Pembroke,  and  the  places  comprised 
in  the  area  of  the  present  Parliamentary  borough 
of  Haverfordwest. 

Sect.  11.  The  law  relating  to  the  elections  for  the 
Parliamentary  borough  of  Pembroke  shall  apply  aa  if  the 
places  comprised  in  the  area  of  the  preaent  Parliamentary 
borough  of  Haverfordwest  were  named  in  the  Act  of 
the  sesaion  of  the  second  and  third  years  of  the 
reign  of  King  William  the  Fourth,  chapter  forty-five,  as 
plaoea  sharing  in  the  election  of  a  member  for  Pembroke, 
and  the  borough  ahall  be  called  Pembroke  and  Haver- 
ford  wett. 

Sect.  17.  Where  a  place  in  whioh  the  qualifying  pro- 
perty of  any  voter  ia  sitnate  is  changed  from  one  Par- 
liamentary area  to  another,  then,  on  the  oocaaian  of  the 
firat  regiatration  of  Parliamentary  voters  which  takss 
place  after  the  passing  of  this  Act,  auoh  voter  shall,  as 
respects  his  right  to  have  his  name  placed  on  the  register 
and  other  rights  of  registration,  whether  arising  ont  cf 
anoceialve  oooupation  or  the  occupation  of  the  aama 
lodginga  or  otherwiae,  atand  in  the  aame  position,  so  far 
aa  circumstances  admit,  in  relation  to  the  new  area  as 
he  would  have  stood  in  if  this  Aot  had  been  in  force 
before  the  oommenoement  of  the  period  of  qualification, 
and  auoh  votw  had  acquired  his  rights  under  the  law  in 
force  at  such  commencement  as  amended  by  this  Aot 
and  the  Bepresentation  of  the  People  Aot  1884,  and  so 
mnch  of  the  register  of  voters  existing  at  ths  passing  of 
thia  Act  as  relates  to  the  new  area  had  been  a  register 
for  the  new  area.  A  place  ahall  ba  deemed  to  be  changed 
from  one  Parliamentary  area  to  another  when  it  beomnes 
part  of  a  oonstitusncy  of  whioh  it  did  not  form  part 
before  the  passing  of  this  Aot,  Ao. 

Diekent,  Q.O.  (Levris  Coward  with  him)  for  the 
appellant. — The  revising  barrister  was  wrong  in 
disallowing  the  appellant's  vote.  We  start  with 
this,  that  at  the  time  of  the  passing  of  the  Reform 
Act  1832  the  town  of  Havetiordwest  was  a  county 
of  itself,  and  had  the  right  to  return  a  member  of 
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Paxliament,  and,  being  a  connty,  freeholders 
therein  had  the  right  to  vote  in  the  election  of 
that  member.  Then  oame  the  Reform  Act  1832, 
and  sect.  31  of  that  Act  pteaerred  the  right  of  tJio 
freeholders  in  ereiy  city  or  toTrn  bdng  a  county 
of  itself  who  then  had  the  right  to  vote,  to  Tote 
in  the  election  for  all  fntnre  Parliaments.  Haver- 
fordwest oomes  uider  this  section,  as  it  was  then 
a  county  of  itself  and  its  freeholders  had  the  right 
to  vote,  and  therefore  by  this  section  the  right  of 
those  freeholders  to  vote  is  preserved.  By  the 
proviso  at  the  end  of  the  section  this  right  of  the 
freeholders  to  vote  is  also  preserved  so  far  as 
regards  freehold  tenements  coming  within  the 
district  of  Haverfordwest  which  might  be  added 
to  the  town  of  Haverfordwest  in  pursuance  of  the 
Act.  That  is  to  say,  the  freeholder  in  Haverford> 
west  has  his  right  reserved  to  him  to  vote  in 
Haverfordwest,  and  he  does  not  have  it  the  less 
reserved  to  him  if  the  election  is  for  the  larger 
area  brought  in  under  the  Act.  Then  sect.  8  t^ 
the  Act  shows  that  Narberth  and  Fishguard  are 
added  to  the  oonntr  of  the  town  of  &veif  ord- 
west,  and  the  freeholders  in  those  added  districts 
share  in  the  rights  reserved  to  vote  in  the  Haver- 
fordwest district.  Then  by  sect.  9  the  boundaries 
of  certain  places  are  to  be  settled  by  an  Act  to 
be  passed  in  the  same  session,  and  by  the  Parlia- 
mentary Boundaries  Act  1832  (2  &  3  Will.  4, 
c.  64),  Bohed.  (0),  No.  50,  the  boundaries  of  Haver- 
fordwest district  —  comprising  Haverfordwest, 
Fishguard,  and  Narbeith  —  were  settled  and 
described.  Then  sect.  33  of  the  Act  expressly 
recognises  the  right  of  the  freeholder  as  such  to 
vote  in  the  city  or  town  which  h  a  county  of 
itself;  and  in  the  proviso  provides  that,  in  the 
case  of  a  city  or  town  being  a  county  of  itsdf ,  every 
person  who  has  the  right  to  vote  as  a  freeholder 
shall  retain  such  right  of  voting,  and  be  entitled 
to  vote  in  any  future  elections,  if  he  is  duly  regis- 
tered. This  applies  to  the  Haverfordwest  district, 
and  the  rights  of  the  freeholders  are  thus  pre- 
served to  vote  as  freeholders  in  future  elections, 
as  Haverfordwest  was  and  still  remained  up  to 
1885  a  county  of  itself.  The  Act  contemplated 
that  the  electoral  area  might  be  larger  than  the 
original  city  or  town,  but  it  did  not  say  that  the 
freeholder  was  only  entitled  to  vote  for  this  city 
or  town  being  a  counfy  of  itself  so  long  as  the 
electoral  area  remained  the  same.  Therafore  it 
is  clear  that  up  to  the  passiiM;  of  the  Redistribution 
of  Seats  Act  1885  the  fireeholder  had  a  ripfat  to 
vote  in  the  Haverfordwest  district.  Coming  to 
the  Act  of  1885,  the  construction  of  the  Act 
ought  to  be  in  favour  of  the  franchise,  and  if  a 
person  has  already  got  a  franchise  there  ought  to 
be  clear  and  egress  words  before  that  franchiBe  is 
taken  away.  There  are  no  such  express  words  in 
the  Act  of  1885  which  take  away  the  franchise 
which  the  appellant  admittedly  had  before  1885. 
All  that  sect.  2  does  is  to  say  that  the  borough  of 
Haverfordwest  district  is  to  cease  as  a  separate 
borough  and  is  to  be  included  in  the  county  of 
Pembroke  at  large.  Then  sect.  7  merely  included 
the  then  existizij^borough  of  Haverfordwest  in 
the  borough  of  FembroKe,  and  it  ought  to  be 
taken  that  it  included  it  with  all  its  nanchises, 
including  the  freehold  franchise,  and  sect.  11 
creates  flie  new  borough  of  Pembroke  and  Haver- 
fordwest, and  it  is  in  this  sew  borough  that  the 
present  vote  is  claimed.  That  section  is  not 
against  the  appellant  as  it  does  not  exclude  this 


right.  On  the  contrary,  when  taken  in  conjunc- 
tion with  the  definition  in  sect.  24  of  the  "  law 
relating  to  the  Parliamentary  elections,"  it  seems 
to  preserve  the  right.  Sect.  31  of  the  Act  of  1832 
distinctly  shows  that  ifyou  have  places  sharing  in 
the  representation  of  HAverfordwest,  those  places 
are  entitled  to  vote  for  the  whole  area.  So,  under 
sect.  11,  if  Haverfordwest  shares  with  Pembroke  it 
shares  in  the  same  way,  retaining  all  its  franchises. 
That  section  does  not  take  away  the  right  which 
had  been  preserved  by  an  Act  of  Parliament ;  the 
words  of  it  are  not  words  of  exclusion,  but  of 
inclusion,  and  those  words  of  inclusion  are  not 
snf&cient  to  exclude  the  right  which  had  been 
already  reserved.  The  voter  has  no  less  the  right 
to  vote  for  the  city  or  town  because  the  city  or 
town  forms  part  of  a  larger  area.  There  is 
nothing  in  sect  17  to  take  away  the  right,  though 
we  do  not  now  rely  on  it. 

Bray,  Q.C.  and  8.  G.  Luthington,  for  the 
respondents,  were  not  called  upon  to  argue. 

Lord  Alybbstonb,  O.J. — This  case  is  some- 
what  of  a  tangle  until  the  sections  are  carefully 
examined ;  but  when  the  sections  are  carefully 
examined  I  think  the  matter  is  reasonably  clear, 
and  that  the  decision  of  the  revising  barrister  was 
right.  The  case  is  of  importance  because  we  are 
not  dealing  here  only  with  the  case  of  the  personal 
claim  to  vote  of  this  particular  app^ant,  as  it 
has  been  found  by  the  revising  hamster  tliat  the 
decision  is  to  govern  the  cases  of  all  voters  whose 
names  appear  on,  and  of  all  persons  dsiming  to 
have  their  names  on,  the  list  of  Parliamentaiy 
electors  in  respect  of  freehold  qualifications  in 
certain  parishes.  Therefore,  as  was  admitted  by 
counsel  for  the  appellant,  this  is  a  claim,  if  it  bie 
well  founded,  for  freeholders  in  Haverfordwest 
and  the  two  places  of  Karberth  and  Fishguard 
a4ded  to  Haverfordwest  under  the  Act  of  1832,  to 
claim  in  the  borough  of  Pembroke  and  Haver- 
fordwest not  an  occupation  vote,  or  not  a  vote 
subject  to  conditions  of  ordinary  borough  votes, 
bat  a  freehold  vote — that  is  to  say,  a  vote  in 
respect  of  the  possession  of  freeholds.  H  the 
contention  for  the  appellant  is  right,  the  fre^ 
holders  of  those  two  places  Narberth  and  Fish- 
guard would  be  entitled,  as  well  as  the  freeholders 
in  Haverfordwest  itself,  to  vote  in  this  borough, 
and  it  makes  no  difEerence  that  they  may  never 
have  voted,  as  has  been  suggested.  But  for  the 
purposes  of  this  point  I  'mil  deal  with  it  as  a 
claim  of  a  freeholder  who  has  acquired  a  freehold 
in  Haverfordwest ;  and  1  only  indicate  it  to  show 
that  there  is  an  important  question  here  bq^ond 
the  question  raised  by  this  particular  appdiant. 
At  the  time  of  the  passing  of  the  Rerorm  Act 
of  1832,  Haverfordwest  was  a  city  or  town  which 
was  a  county  of  itself,  and  it  is  taken — and  it  is 
not  disputed  by  the  respondents — that  the  free- 
holders in  that  town  or  county  of  itself  were 
entitled  to  vote.  I  assent  to  the  aivument  for 
the  appellant  that  the  effect  of  the  Act  of  1832 
and  the  provisions  of  sect.  31  read  together  with 
the  provisions  of  sects.  8  and  9  and  the  schedules 
theron  referred  to  was  that  freeholders  in  Haver- 
fordwest were  entitled  to  their  vote  as  freeholders. 
And  it  seems  to  me  that  the  effect  of  one  pro- 
viso in  sect.  31  was  to  bring  in  for  the  purposes 
of  voting  for  the  town  or  county  of  Havenord- 
west  those  two  districts,  namely,  Narberth  and 
Fishguard— which  counsel  for  the  respondfints 
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now  Bays  never  hare  olainied  in  the  borough  o( 
Pembroke  and  Haverfordwest  a  separate  freehold 
yotei— and  to  make  those  two  districts  part  of 
the  town  or  county  of  Haverfordwest  beinff  a 
oonnty  of  itself.  The  proviso  to  that  sect.  31  in 
my  opinion  makes  it  reasonably  dear  "  that  every 
freehold  or  bnreage  tenement  which  may  ha 
situate  without  the  present  limits  of  Haveiloid- 
west " — ^putting  in  Haverfordwest  instead  of  the 
words  "  any  such  city  or  town  " — "  being  a  county 
of  itself,  but  within  the  limits  of  such  city  or 
town  as  the  same  shall  be  settled  and  described 
by  the  Act  to  be  passed  for  that  purpose  as 
hereinbefore  mentioned,  shall  confer  the  right  of 
voting  in  the  election  of  a  member  or  members 
to  serve  in  any  future  Parliament  for  sacb  ciiy  or 
town  in  the  same  manner  as  if  such  freehold  or 
burgage  tenement  were  situate  within  the  present 
limits  thereof."  Therefore  I  assent  to  the  view 
presented  to  us  by  counsel  for  the  appellant  that 
after  the  passing  of  the  Act  of  1832  the  free- 
holders in  Haverfordwest — and  I  should  myself 
have  thought  certainly  the  freeholders  in  Narberth 
and  Fishguard — were  entitled  to  their  vote  by 
virtue  of  their  freeholds.  The  important  question 
in  this  case,  as  the  revising  barrister  has  indicated, 
is  whether  the  rights  are  continued  and  saved  b^ 
the  Biodistribution  of  Seats  Act  1885,  and  if 
counsel  for  the  appellant  had  shown  us  that  either 
the  Act  is  silent,  or  that  the  point  has  not  been 
dealt  with  sufficiently  to  alter  the  character  of 
Haverfordwest  with  the  two  additions  to  it  under 
the  Act  of  1832,  then  I  think  he  would  have 
made  good  his  point.  But  when  we  look  at  the 
Act  of  1885,  not  only  has  the  matter  been  dealt 
with,  but  I  think  it  is  reasonably  clear  that  it  was 
deslt  with  from  the  point  of  view  of  not  preserving 
any  longer  to  Haverfordwest  the  privileges  which 
it  would  have  had  if  it  had  remained  a  county  of 
itself,  and  that  Haverfordwest  both  for  borough 
purposes  and  for  county  purposes  has  become 
part,  as  to  the  borough  purposes  of  the  borough 
of  Pembroke  and  as  to  the  county  purposes  of 
the  c«unty  of  Pembroke,  for  the  purpose  of  a 
person  entitled  therein  having  a  vote.  I  will  now 
go  through  the  s^^ons  of  the  Redistribution  of 
Seats  Act  1^5,  which  are  agreed  to-be  material. 
Pirst  of  all,  sect.  2  says :  "  From  and  after  the  end 
of  this  present  Parliament  the  Parliamentary 
boroughs  named  in  the  first  part  of  the  first  sche- 
dule to  this  Act  shall  cease  as  boroughs  to  return 
any  member.  Each  of  the  counties  of  cities  and 
towns  in  the  second  part  of  the  said  schedule 
named  shall,  for  the  purpose  of  Parliamentary 
elections,  be  included  in  the  county  at  lar^ 
named  opposite  thereto  in  that  part  of  the  said 
schedule.  Again  we  find  that  Haverfordwest  is 
in  the  second  part,  and  therefore  becomes  part  of 
the  county  of  Pembroke  for  the  purpose  of  what- 
ever is  given  by  its  becoming  part  of  the  county. 
We  now  come  to  sect  7,  which,  in  my  opinion,  is, 
taken  with  sect.  11,  the  importiint  and  governing 
section.  The  1st  sub-section  of  sect.  7  is  this : 
"  From  and  after  the  end  of  this  present  Parlia- 
ment each  of  the  Parliamentary  boroughs  named 
in  ttte  fifth  schedule  to  this  Act  shall  for  all  pur- 
poses of  and  relating  to  Parliamentary  elections 
mdude  the  places  and  be  comprised  within  the 
bonndariee  which  are  respectively  specified  and 
described  in  the  said  schedule,  and  shall  not 
include  the  places  which  are  either  therein  speci- 
fied and  described  as  excluded,  or  are  induded  by 


this  Act  in  any  other  Parliamentary  borough." 
Then,  when  we  turn  to  the  5th  schedule,  we  find 
that  the  borough  of  Pembroke  includes  the  present 
Parliamentary    borough  of    Pembroke  and    the 

? laces  comprised  in  the  present  Parliamentary 
oroogh  of  Haverfordwest.  Therefore,  if  there  is 
nothing  else,  the  effect  of  that  legislation  is  to 
take  the  area  which  counsel  for  the  appellant 
has  described  as  having  previously  been  the 
oouniT'  of  itself  of  Haverfordwest  and  to 
put  it  into  the  borough  of  Pembroke.  Now, 
if  it  could  be  shown  that  the  position  of 
Haverfordwest  as  a  county  of  itself  was  in- 
tended stiU  to  be  maintained,  or  if,  in  othw 
words,  Pembroke  had  been  added  to  the  coimW 
of  Haverfordwest  in  the  same  way  as  Narberth 
and  Fishguard  were  added  to  it  in  the  year  1832, 
I  think  the  appellant's  argument  would  be  abso- 
lutely unanswerable.  But,  as  far  as  I  have  gone, 
it  seems  to  me  reasonably  clear  that  the  lan- 
guage says  that  Haverfordwest  shall  be  added 
to  Pembroke,  and  not  Pembroke  added  to  Haver- 
fordwest. But  when  I  read  on  to  sub-sect.  2 
of  the  same  section,  I  think  it  is  clear  that  the 
point  was  not  overlooked,  but  was  intended  to  be 
dealt  with  in  the  cases  where  the  state  of  things 
which  counsel  for  the  appellant  has  contended 
for  did  arise,  because  sub-sect.  2  says  this : 
"Where,  by  virtue  of  this  section,  any  area  is 
added  to  a  borough  being  a  county  of  a  city  or  of 
a  town  in  which  freeholders  are  entitled  to  vote 
for  the  borough,  that  area  shall,  for  all  purposes 
of  and  relating  to  Parliamentary  elections  held 
after  the  end  of  this  present  Parliament,  form 
part  of  the  county  of  a  city  or  town,  and  not  of  the 
county  at  large  of  which  it  has  heretofore  formed 
part.  As  I  have  said,  if  it  were  true  that  on  the 
facts  Pembroke  had  been  added  to  Haverfordwest, 
I  think  the  appellant  could  then  claim  the  benefit 
of  sub-sect.  2  of  sect.  7.  Though  it  is  not  really 
necessary  for  our  present  purpose  to  know  actually 
as  a  fact,  yet  I  believe  that  there  are  towns 
still  in  the  United  Kingdom  which,  since  this 
Act  of  1885,  have  been  counties  in  themselves,  and 
to  which  sub-sect.  2  of  sect.  7  applies.  Whether 
I  am  right  or  not  in  that  assumption  and  belief 
is  immaterial,  because  it  is  quite  clear  that  that 
was  the  case  which  the  Act  of  Parliament  con- 
templated. Now,  in  order  to  get  rid  of  any 
difficulty  as  suggested  that  this  case  has  be«i 
overlooked,  this  particular  district  was  dealt  with 
by  the  2nd  sub- section  of  sect.  11,  which  is  as 
follows :  "  The  law  relating  to  the  elections  for 
the  Parliamentary  borough  of  Pembroke  shall 
apply  as  if  the  places  comprised  in  the  area  of  the 
present  Parliamentary  borough  of  Haverfordwest 
were  named  in  the  Act  of  the  session  of  the  second 
and  third  years  of  the  reign  of  King  William  the 
Fourth,  chapter  forty-five,  as  places  shuring  in 
the  election  of  a  member  for  Pembroke,  and  the 
borough  shall  be  called  Pembroke  and  Havwford- 
west."  In  my  opinion,  to  carry  on  the  benefit 
to  Haverfordwest  it  would  at  least  have  been 
necessary  to  say,  "  and  the  borough  of  Pem- 
broke and  Haverfordwest  shall  be  deemed 
to  be  a  county  in  itself" — words  which  we  do 
not  find.  Whether  that  would  have  been 
necessary  or  not — and  other  words  might  have 
had  the  same  effect — I  am  dearly  of  opinion 
that  the  effect  of  this  legislation  was  to  add 
Haverfordwest  to  Pembroke,  and  not  to  add 
Pembroke  to  the  old  borough  of  Haverfordwest, 
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which  was  a  connty  of  itself.  I  think  Mot.  24 
to  which  our  attention  was  properlr  called  by 
connael  for  the  appellant,  shows  -Qiac  no  limited 
meaning  is  to  be  pat  npon  the  words  "  the  law 
relating  to  Parliamentary  elections,"  beoanae  it  is 
expressly  said  to  include  all  the.  aw  respecting 
the  qualifications  and  registration  of  voters.  I 
agree  with  the  contention  for  the  appellant  that 
sect.  17  does  not  tell  agpinst  him;  bnt  I  do 
not  think  it  can  be  used  in  his  favour.  It  was, 
n  my  opinion,  a  purely  temporary  section  for  the 
pnrpose  of  enablinK  any  qualified  voter  to  pnt 
together  the  qualifications  that  had  arisen  from 
the  broken  period  in  the  borough  when  it  was 
being  abolished,  and  add  it  on  to  the  qualification 
in  point  of  time  in  the  new  borough  or  county,  for 
it  applies  to  both.  I  read  it  as  a  temporary 
section  enabling  the  two  broken  periods  of  time 
to  be  pnt  together.  I  wiU  only  say  further  that, 
of  course,  if  the  language  had  admitted  of  such  a 
construction,  I  should  not  have  hesitated  to  decide 
that  freehold  voters  in  this  area  could  now 
acquire  in  this  borough  a  vote  which  no  other 
borough  freeholder  in  other  than  boroughs  which 
arecountiesof  themselves  could  have  obtained.  In 
my  judgment,  when  the  sections  are  carefully 
examined,  the  difficulty  which  arises  when  con- 
sidering tiie  Reform  Act  of  1832  disappears,  and 
I  think  the  revising  barrister  in  this  case  was 
perfectly  right. 

WiiiLB,  J. — I  am  entirely  of  the  same  opinion, 
and,  as  my  Lord  has  expressed  what  seems  to  me 
to  be  the  leading  considerations  in  the  case,  I  wish 
to  add  onlv  one  remark.  From  a  very  early 
period  in  this  argument  for  the  appellant  it  has 
appeared  to  me  that  there  was  a  fallacy  under- 
lying it  from  beginning  to  end,  and  that  is  that 
Peinbroke  was  added  to  Haverfordwest,  instead 
of  Haverfordwest  being  added  to  Pembroke, 
which  makes  all  the  difference,  because  Haver- 
fordwest was  a  county  of  itself  and  Pembroke 
waanot. 

W&ioHT,  J. — I  am  of  the  same  opinion. 

Appeal  diami$ied. 

Solicitors  for  the  appellant,  Ayrtott,  Biteoe,  and 
Sarday. 

Solicitors  for  the  respondents,  Buis^Coohe 
and  Co. 


Nov.  13  and  Dee.  19, 1900. 

(Before  Lord  Alvebstonb.  G. J.,  Kbknbdt 
and  Fhillimobe,  JJ.) 

WlLI.IA.H80N  LiMITBD  (apps.)  «.  TiBBNBT  AND 

ANOTHBB  (resps.).  (a) 

MerehandUe  mark»—Wateh — Part*  imported  from 
abroad — Finiahed  in  England — "  Englieh  lever  " 
—Merehandite  Marka  Act  1887  (50  &  51  Vict. 
C.28). 

2^  appeUantt  sold  a  waieh  for  11.  he.  to  which 
they  applied  the  deieripHon  "  English  lever." 

Certain  parte  were  imported  into  ihie  country 
from  abroad  in  a  more  or  less  unfinished  state. 
The  value  of  these  parts  in  their  rough  conditvm, 
including  the  mainspring,  hairspring,  and 
certain  screws,  was  8d.  The  price  m  these  parts 
when  finished  in  England  was  estimated  to  be 
4(.  5d.    All  these  parte  were  deaU  with  in  this 

(a)  Beported  by  Vt.  DS  B,  Hibbkkt,  Esq.,  Buriitar-kt-Lkw. 


country  to  enable  them  to  go  into  a  watch,  and 
ih«  watoh  was  p%U  together  here. 

The  magistrate  held  tkiat  the  imported  parts  were 
of  foreign  origin  and  of  such  importance  that  a 
d^eription  which  failed  to  indi^Ue  them  was  a 
faiee  OMcnphon  in  a  material  respect,  and  that 
the  finishing  operations  in  this  country  were  not 
cf  $ueh  a  ehcuraeter  as  to  destroy  the  charae- 
teristies  of  the  foreign  country  in  which  they 
were  made  and  prodmeed. 

He  accordingly  convieted  the  appellants  of  apply- 
ing afaise  trade  description  to  the  watch. 

Held,  on  remitting  the  cose  to  the  magistrate,  that 
if  he  had  come  to  this  conclusion  as  one  of  fact 
on  the  evidence,  and  had  simply  stated  the  ease 
to  determine  whether  there  was  anything  inpoM 
of  law  to  prevent  him  coming  to  such  conclusion, 
the  court  wotdd  not  disturb  his  decision  ,-  bui 
theU  if  he  decided  upon  the  view  that  the  indu- 
•ion  of  certain  parts  partly  manufaetwred  abroad 
compelled  him  as  a  matter  of  law  to  hold  that 
"  English "  u)as  a  false  description,  then  his 
decuion  could  not  be  supported. 

Oabe  stated  on  an  information  preferred  by  the 
respondents  against  the  appellants  for  that  they, 
the  appellants,  did  on  the  4th  Oct.  1899,  at  81, 
Farringdon-road,  London,  unlawfully  and  with 
intent  to  defraud,  sell  certaingoods,  to  wit,  a 
certain  watch  numbered  22,889,  to  which  had 
been  applied  a  false  trade  description  whereby 
the  goods  were  falsely  described  as  made  in 
England  contrary  to  the  provisions  of  the  If  er- 
chuidise  Marks  Act  1887. 

It  was  proved  upon  the  hearing  of  the  informa- 
tion that  the  appellants  on  the  4th  Oct.  1899  sold 
the  watch  numbered  22,889,  at  81,  Farringdon- 
road,  London,  to  the  respondents  for  21.  5«.,  the 
wholesale  selling  price  of  the  watch  as  an 
English  watch. 

The  watch  was  inclosed  in  a  watchoaae  made  of 
silver  of  the  value  of  7a.  or  7s.  6d.  marked  with 
an  English  hall-mark,  and  there  was  no  other 
indication  of  the  place  of  origin  of  the  watch- 

The  watoh,  as  distinct  from  the  watchcase, 
consisted  of  eighty-nine  portions,  put  together 
by  means  of  forty  six  screws.  These  parts,  with 
the  exception  of  the  main  and  hair  springs,  are 
set  out  by  name  in  two  columns  marked  respec- 
tively 1  and  2  in  the  schedule  hereto. 

The  parte  named  in  column  1  of  the  schedule, 
except  the  ruby,  were  all  presumably  of  English 
material,  manufactured  from  the  raw  material, 
completed  to  the  finished  state  fit  to  put  in  a 
watch,  the  whole  of  the  operations  being  per- 
formed in  the  appellants  manufactory  in  Ooventiy, 
or  by  ontworken  in  this  country  in  the  employ- 
ment uf  the  appellants. 

The  parts  named  in  column  2  were  all  im- 
ported into  this  country  from  abroad  in  a  more  or 
less  unfinished  state,  manufactured  in  Smtzer- 
land  according  to  the  orden  of  and  after  patterns 
supplied  by  toe  appellants,  but  each  and  all  of 
these  parts  underwent  certain  operations  in  the 
appellants'  factory  to  render  them  fit — and  which 
did  render  them  fit  in  their  finished  state  to  go 
into  the  watch  22,889.  The  value  of  these  parts 
in  their  rough  condition,  inclading  the  value  of 
the  hainpring,  mainspring,  and  screws  whea 
imported,  was  8d.  The  price  of  the  parts  in  their 
finished  condition  after  the  completion  of  the 
operations  in  the  appellants'  factory  was  est!- 
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mated  to  be  4a.  5<I.,  bat  the  exact  value  of  all  the 
parts  of  the  watch  ajid  their  cost  of  production, 
-were  not  proved  bo  as  to  enable  a  perfectly  satis- 
factory comparison  to  be  made. 

The  mainspring  and  hairspring  were  of  foreign 
mannfactqre  and  imported  into  this  country  in  a 
finished  state^  bo  far  as  being  finished  springs  is 
concerned,  though  not  fit  to  plaoe  in  a  watch,  but 
they  were  mounted  and  adjusted  in  this  country 
BO  as  to  work  accurately  with  the  other  parts. 
The  screws  were  imported  into  this  country  from 
abroad  in  a  more  or  less  unfinished  condition,  and 
after  operations  and  processes  performed  upon 
them  in  this  country  were  rendered  fit  for  placmg 
in  the  watch.  But  it  was  proved  to  be  a  recog- 
nised practice  universally  known  in  the  trade  that 
in  sill  watches  (except  tne  most  complicated  and 
expensive)  the  mainspring,  hairspring,  and  screws 
were  commonly  of  foreign  manufacture,  and  that 
the  presence  of  such  foreign  springs  and  screws 
does  not  affect  the  character  of  the  watch  us  a 
whole  BO  as  to  render  it  false  to  describe  such 
watch  as  English. 

The  whole  of  the  parts  of  the  watch  were 
adjusted  and  fitted  t^ether  and  placed  in  the 
watchoase  in  the  appellants'  manufactory  at 
Coventry. 

There  was  no  indication  that  any  part  of  watch 
22,889  had  been  produced  or  had  come  from  any 
foreign  country. 

It  was  contended  by  counsel  for  the  appel- 
lants that  the  watch  22,889  was  an  English  watch; 
that  except  the  hairspring  and  mainspring,  which 
are  almost  universally,  and  the  screws  wmch  are 
commonly,  of  foreign  manufacture,  no  portion  of 
tlie  watch  was  or  could  properly  be  described  as 
a  foreign  part;  that  the  watch  never  became  a 
watch  until  all  the  parts  Bet  out  in  columns  1 
and  2  of  the  schedule,  together  with  the  hair- 
spring and  mainspring,  were  fitted  together  and 
aidjnsted  into  their  proper  posittons,  and  that 
the  watch  22,889  being  made  of  certain  unfinished 
(and  or)  immaterial  foreign  parts  and  English 
parts,  fitted  together  and  adjusted  in  this  country 
was  properly  described  as  an  English  watch. 

The  magistrate  adjudged  and  determined  that 
the  parts  mentioned  in  column  2  of  the  schedule 
hereto  were  of  foreign  origin  and  of  such  im- 
portance that  a  description  which  failed  to  indi- 
cate them  was  a  false  description  in  a  material 
respect,  and  that  the  finishing  operations  which 
thc^  underwent  in  this  country  were  not  of  such 
a  character  as  to  destroy  the  characteristics  of 
the  foreign  country  in  wluoh  they  were  made 
and  produced,  and  in  consequence  thereof  the 
watch  22,889  was  a  partly  foreign  watch,  and 
was  a  watch  to  which  a  false  trade  description 
was  applied,  and  he  accordingly  convicted  the 
appellants. 

The  grounds  ai)on  which  he  based  his  findings 
are  set  out  in  the  judgment  which  he  delivered  in 
this  prosecution,  and  is  set  out  below. 

The  question  upon  which  the  opinion  of  the 
court  is  desired  is  whether  the  magisti-ate,  upon 
the  above  statement  of  facts,  came  to  a  correct 
decision  in  point  of  law  in  holding  that  the  parts 
mentioned  m  column  2  of  the  schedule  were  of 
f orei^  make,  production,  or  manufacture,  and  of 
sufBcient  importance  as  to  affect  the  character  of 
the  watch,  and  that  the  watch  numbered  22,889 
was  not  an  English  watch,  but  was  a  partly 
for^gn  watch  to  which  a  false  trade  description 


was  applied,  and  if  not  what  should  be  done  in  tiie 
premises. 

ScHiDULB. — Column  1. — Third  wheel,  fonrih  wheel 
and  pinion,  escape  wheel,  pallet,  pallet  staff,  steel 
banel  wheel,  cannon  pinion,  hoar  wheel,  minnts  wheel, 
index,  click,  itad,  hour  hand,  minute  hand,  second  hand, 
balance,  pillar  plate,  balance  cock,  moape  oook,  top 
plate,  jewelling,  barrel,  lever,  roller  and  mby  pin,  dial, 
keyless  bar,  retnm  spziog,  washer,  bevel  wheel,  wind- 
np  side  wheel,  set  hands  side  wheel,  click  spring 
Column  2. — Centre  wheel  and  pinion,  pinion  of  the 
escape  wheel,  balance  staff,  barrel  arbor,  pinion  of  the 
minute  wheel,  barrel  piece. 

Three  other  cases  were  stated  on  informations 
relating  to  other  watches  of  a  different  make. 
The  only  variance  in  those  cases  from  the  one 
sat  out  above  related  to  the  number  of  pieces  of 
the  watch  imported  in  an  un&aished  state  from 
abroad. 

The  judgment  of  the  learned  magistrate  was  as 
follows : 

In  this  case  I  find  that  the  defendants  have  been 
gnilty  of  applying  a  false  description  as  to  the  place 
or  country  in  which  the  watches  A,  B,  C,  and  D,  were 
made  or  produced.  It  is  not  disputed  that  the  watches 
in  question  did  contain  several  parte  of  foreign  mann- 
faocnre,  and  that  they  were  sold  as  English  lever 
watohea  with  the  English  hall-mark  upon  them.  The 
qnestion  for  me  to  determine  is  whether  the  trade 
description  is  false  in  a  material  respect,  and  after 
giving  the  matter  my  best  consideration  I  have  come 
to  the  conoluaion  that  it  is.  The  defendants  have  acted 
deliberately  in  what  they  tiave  done,  and  seem  to  have 
ooneidered  the  question  whether  they  were  justified  or 
not  in  importing  the  foreign  parts  which  they  have 
used  in  their  watches.  They  contend  that  they  have 
not  exceeded  the  limits  which  are  allowed  by  the  statute 
and  the  custom  of  the  watch  trade.  In  my  opinion 
they  have  exceeded  these  limits,  and  it  is  somewhat 
significant  that  since  the  summons  was  taken  out  new 
machinery  has  been  introduced  into  their  factory  by 
the  defendants  to  manufactnie  in  England  those  parts 
which  were  previously  imported  from  S  iritzerland.  The 
qnestion  of  materiality  is  no  doubt  one  of  degree,  but  it 
is  one  upon  which  the  evidence  of  experts  is  of 
importance,  and  that  evidence  in  this  case  appears  to 
be  almoat  entirely  in  favour  of  the  prosecution.  The 
defendants  did  not  call  a  single  witness  who  was 
unconnected  with  their  own  business  to  say  that  in 
their  opinion  the  foreign  parts  used  by  the  defen- 
dants were  so  immaterial  that  they  might  be  disregarded 
in  the  desoription.  The  relative  cost  of  the  foreign 
parts  to  the  cost  of  the  whole  watch  is  an  element  of 
some  importance  in  determining  the  materiality,  but  the 
defendants  did  not  call  the  best  evidence  upon  this 
point,  and  I  am  bound  to  assume  that  they  refrained  from 
calling  it  advisedly.  It  was  admitted  by  Mr.  Tucker 
that  the  train  is  a  moat  essential  part  of  a  watch,  and 
that  the  train  in  each  of  these  watohes,  consisting  of  at 
least  three  wheels  and  four  pinions,  was  of  foreign 
origin,  in  addition  to  several  other  parts  of  greater  or 
less  importance.  It  would,  in  my  opinion,  reduce  the 
Act  to  an  absurdity  if  I  were  to  hold  that  suck 
parts  were  not  material  to  the  correct  desoription 
of  a  watch,  in  the  same  way  as  screws  or  the 
dial  might  be  considered  immaterial.  It  was  con- 
tended for  the  defendants  that  the  train  and  other 
foreign  parts  used  in  these  watches  were  on  the  same 
footing  as  the  mainspring  and  hairspring,  which  are 
nearly  always  of  foreign  origin  in  what  are  honestly 
called  English  watohes.  I  think  they  are  not  on  the 
same  footing,  because  by  the  custom  of  the  watch  trade 
the  main  and  hair  springs  are  known  and  allowed  to  he 
of  foreign  origin  in  nearly  every  watch,  so  that  no  trader 
could    be    deceived   by  their  not  being  taken  into 
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•coonnt  in  the  desoription.  It  wm  farther  nrged  for 
the  defenduits  that  these  foreign  parte  need  not  be  oon- 
■idered  in  the  desoription,  beoame  thejr  were  imported 
in  the  rough  and  had  to  be  shaped,  poliahed  and  fitted  in 
this  oonntry.  That  plan  was  ddiberately  adopted  by 
the  defendants  for  some  reason  whioh  they  have  not  dia- 
olosed.  The  eridenoe  is  that  the  imported  parts  were 
made  in  Switzerland  in  scooidanos  with  the  defendants' 
order,  and  in  my  opinion  they  were  esssntially  made  or 
prodnoed  in  Switzerland,  and  that  the  plaoe  of  origin 
was  not  altered  by  the  faot  that  they  had  mors  or  less 
of  work  done  opon  them  in  England  before  they  fitted 
into  the  watch.  The  orders  sent  to  Switzerland  were 
not  prodnoed  by  the  defendants.  It  was  contended  by 
Mr.  Monlton,  on  the  anthority  of  Biichop  y.  Toler 
<73  L.  T.  Bep.  402  :  18  Cox  C.  C.  199),  that  a  watch  was 
not  made  or  prodnoed  nntil  all  its  parts  were  pnt 
together,  in  the  same  way  as  the  materials  whioh,  com- 
pounded together,  made  the  prodnot  known  as  Is  Dansk, 
in  that  case.  In  my  opinion  there  is  a  real  distinotion 
between  a  mecbanioal  combination  in  wMch  all  the  parts 
remain  nnaltered  and  a  chemical  combination  in  whioh 
the  Bsreial  parts  are  lost  in  the  whole  composition.  Mr. 
Monlton  was  not  inclined  to  qoBrrel  with  the  decision  of 
Mr.  Horace  Smith  in  the  Baymond  movement  oase,  in 
whioh  a  seller  was  convicted  for  selling  as  English  a 
watoh  whioh  had  a  French  movement,  and  yet  the  move- 
ment is  only  part  of  the  watch,  although  no  doubt  the 
most  important  part.  Lastly,  as  to  motive,  the  onus  of 
proving  innocent  intention  is  thrown  upon  the  defen- 
dants, and  by  not  calling  Mr.  Errington  they  have  failed 
to  bring  before  me  any  satisfactory  evidence  to  account 
for  their  conduct.  They  have,  it  is  true,  frankly 
acknowledged  what  they  have  done,  and  I  think  were 
justified  in  having  the  question  brought  to  a  test  whioh 
will  affect  my  decision  on  the  question  of  costs.  In 
regard  to  the  watches  seized  as  similar  to  A,  B, 
C,  and  D,  I  oan  only  go  by  what  Mr.  Tucker  and 
lb.  Hewitt  have  told  me,  and  I  believe  that  they  were 
given  np  aa  being  similar  to  those  found  fault  with  by 
Mr.  Hewitt.  If  a  mistake  was  made  in  so  doing,  the 
defendants  should  have  an  opportunity  of  correcting  that 
mistake.  My  order  is  that  the  defendants  be  fined  201. 
and  pay  102.  oosta,  and  that  the  watches  in  oourt  be 
oonfiscated,  except  such  as  the  defendants  may  prove  to 
the  satisfaction  of  an  independent  expert  not  to  contain 
foreign  parts  similar  to  those  in  A,  B,  C,  or  D, 
such  expert  to  be  agreed  upon  by  the  parties,  or,  failing 
agreement,  to  be  appointed  by  myself. 

Moulton,  Q.C.  aai  LewU  Thomaa  for  the  appel- 
lants.— The  representation  in  this  case  referred 
to  the  completed  watch,  and  was  not  a  representa- 
tion that  each  and  every  part  was  completely 
nuuinfactnred  in  England.  The  watch  as  a 
watoh  was  English,  and  the  fact  that  some  of  the 
parts  were  sent  from  abroad  in  an  incomplete 
state,  and  useless  to  be  used  in  the  watch  until 
worked  upon  in  England,  cannot  make  any 
difference.  It  would  hare  been  a  false  representa- 
tion had  the  watch  been  described  as  Swiss.  That 
was  decided  in  Bischop  v.  Toler  (73  L.  T.  Bop. 
402  ;  18  Cox  G.  C.  199).  The  magistrate  was  there- 
fore wrong  in  convicting. 

Lawson  Walton,  Q.C,  BodMn,  and  Maurice 
Hill,  for  the  respondents. — The  conviction  is 
right.  The  question  whether  the  trade  descrip- 
tion of  the  watch  as  English  was  true  was  a  ques- 
tion of  fact  for  the  magistrate.  He  said  that 
the  description  "  English  watch  "  would  imply 
that  the  watch  was  of  English  design,  or  EngUah 
workmanship,  made  substantially  of  English 
materials.  The  proxwr  description  of  the  watch 
in  question  is  an  "  Anglo-Swiss  "  watch.  A  watch 
is  not  English  because   it  is  pnt  together  in 


England.  An  article  is  made  where  its  material 
and  characteristic  parts  are  made.  It  was  held 
in  Kirthenboim  y.  Stdmon  and  Glueketein  (7S 
L.  T.  Bep.  658;  (1898)  2  Q.  B.  19)  that,  as  "false 
trade  description  "  in  sect.  3  of  the  Merchan- 
dise Marks  Act  1887  "  means  a  trade  descrip- 
tion which  is  false  in  a  material  respect  as 
regards  the  goods  to  whioh  it  is  applied,"  milli-ng 
machine-made  cigarettes  hand-made  cigarettes 
is  an  offence,  although  they  were  of  equally 
good  quality.  Biaehop  t,  Toler  (rup.)  is  in  our 
favour  when  the  whole  facts  of  the  case  are 
looked  at. 

Dec.  19. — Lord  Alvkrbtone,  O.J. — These  are 
appeals  from  the  decision  of  Mr.  Chapman, 
Metropolitan  Police  Magistrate,  upon  four  infor- 
mations preferred  against  the  appellants  alleging 
that  they  unlawfully  and  with  intent  to  defrand 
sold  certain  watches  to  whioh  had  been  applied  a 
false  trade  description,  contrary  to  the  provisions 
of  the  Merchandise  Marks  Act  1887.  The  ques- 
tions raised  are  of  very  considerable  importance. 
The  alleged  false  description  was  that  the  watches 
were  sold  under  the  name  "English  lever"  and 
were  inclosed  in  cases  with  an  English  hall  mark. 
From  the  facts  stated  in  the  oase  it  appears  that 
certain  parts  of  the  watch  varying  in  number  and 
importance  had  been  manufactured  in  a  more  or 
less  unfinished  state  according  to  the  orders  and 
patterns  of  the  appellants,  and  that  when  they 
were  received  in  uus  conntiy  they  were  not  fit  to 
place  in  a  watch  and  had  to  be  mounted  and 
adjusted  so  as  to  work  accurately  with  the  other 
parts  of  the  watoh,  which  were  made  throughout 
m  England.  The  adjustment  of  every  part  of 
the  watch  and  its  fitting  together  took  place  at 
the  appellants'  factory  at  Coventry.  We  have 
carefully  considered  the  case,  and  we  have  arrived 
at  the  opinion  that  the  case  should  go  back  to  the 
learned  magistrate  to  be  restated  on  one  distinct 
and  important  point.  It  appears  to  us  that  we 
ought  not  to  deal  finally  with  the  case  without 
ascertaining  from  a  more  explicit  statement  than 
appears  in  the  case  at  present  whether  the  magis- 
trate has  held  as  a  matter  of  law  tliat,  because 
some  parts  of  the  watch  other  than  the  main- 
spring, hairspring,  and  screws  were  partiy  manu- 
factured abroad,  he  was  bound  to  convict  the 
appellants  of  applymg  in  the  term  "English 
lever  "  a  false  description ;  or  whether  he  has 
arrived  at  his  conclusion  as  a  determination  of 
fact  upon  evidence,  by  which  we  mean  evidence, 
if  any,  as  to  a  recognised  meaning  of  the  epithet 
"English"  as  applied  to  watches  in  the  watch 
trade,  or  any  other  facts  proved  before  him,  and 
showing  or  tending  to  show  what  the  term 
"  Engmh  "  as  applied  to  such  watches  is  under- 
stood to  connote,  as  well  as  the  nature  ct  the 
parts,  their  Importance,  and  the  degree  of  toxtoffn. 
skill  and  labour  employed  in  them.  If  his  oon- 
olnsion  is  one  of  fact,  and  if  the  question  he 
intended  to  r^se  upon  this  part  of  the  case  is 
whether  or  not  there  was  anything  in  point  of  law 
to  prevent  his  coming  to  this  conclnsion  upon  the 
evidence,  we  are  agreed  that  he  dealt  with  the 
case  rightly,  and  that  we  could  not  disturb  his 
decision.  If,  on  the  other  hand,  he  has  deaded 
against  the  appellants  upon  a  view  that  the  mere 
fact  of  the  inclusion  in  tne  watch  of  certain  parts 
which  have  been  partiy  manufactured  in  a  foreign 
conntiT  obliged  him  necessarily  as  a  matter  of  law 
to  hold  that  the  description  "  English  "  was  false. 
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-we  are  also  agreed  that  the  decision  oonld  not  be 
supported.  In  order,  as  I  hare  said,  to  ascertain 
this  to  the  satiafastion  of  the  court  we  are  of 
opinion  that  the  case  should  be  sent  back  so  that 
the  point  of  doubt  may  be  clearly  settled.  We 
have  only  to  add  that  in  our  view  the  appellants' 
contention  that  the  oonviction  should  be  quashed 
upon  the  ground  that  the  article  sold  was  a  watch, 
and  that  the  watch  never  existed  until  the  com- 
ponent parts  were  put  tocher  in  England,  soes 
too  far  and  cannot  oe  sustained.  It  would  include 
a  case  in  which  all  the  parts  of  a  watch  were  made 
abroad  and  brought  from  abroad  in  a  condition  to 
be  put  together,  and  the  only  thing  done  in 
England  was  the  actual  putting  of  them  together. 
Case  remitted  to  magittrate. 

Solicitor  for  the  appellants,  Alfred  O.  Dinn. 

Solicitors  for  the  respondents,  B<noeliffe$,  Bawle, 
and  Co.,  for  SiU,  Dickinson,  Dickinson,  and  Hill, 
Liverpool. 


Nov.  19,  20,  21,  and  Dee.  20, 1900. 

(Before  Wills  and  Kbnnbot,  JJ.) 

Bbo.  v.  Cockbbton;  Ex  parte  Hamilton  and 

OTBKB8.  (a) 

Edueation — London    School     Board — Power    to 
make  payments  out  of  the  rates — Science  and 
art  sehoou  or  daises  m  day  schools  and  evening 
eonHnncttion   schools  —  Legality  —  Elementary 
Edueation  Acts  1870-1891— TecAntca!  Instruc 
turn  Acts  18S9.18dl— Edueation  Code  (1890)  Act 
1890. 
The  London  School  Board  have  no  pouter  to  provide 
at  the  expense  of  the  ratepayers  science  and  art 
schools  and  classes  in  day  schools. 
The  only  edueation  contemplated  by  the  Education 
Acts  is  the  education  of  children,  and  so  the 
teaching  of  aduUs  must  not  be  defrayed  out  of 
the  rates. 
Inasmuch  as  science  and  art  schools  and  classes 
must,  according  to  the  "  Directory  "  published  by 
the  Science   and   Art   D^Mirtment,   be  carried 
on  in  day  classes,  the  question  of  the  power  of 
the  board  to  carry  on  stush  schools  and  classes  in 
evening  schools  cannot  arise. 
Science  and  art  classes  in  evening  continuation 
schools  are  as  much  beyond  the  scope  of  rate-aided 
education  as  in  day  schools. 
Semble,  that,  by  sect.  13  of  the  Elementary  Edtuia- 
tion  Act  1873,  there  is  no  objection  to  any  school 
board  expending  money,  arising  from  subserip. 
tions  or  donations,  in  teaching  advUs  and  in 
other  teaehijig,  outside  the  range  of  what  ought 
to  fall  upon  the  rates,  provided  that  it  does  not 
esijpend  any  money  out  of  the  rates  towards  tnch 
teaching. 
Causb  shown  on  behalf  of  T.  B.  Gockerton,  the 
auditor  appointed  under  the  Elementary  Eduea- 
tion Act  1870,  to  audit  the  accounts  of  the  School 
Board   for  London   against  a    rule  niti  for    a 
certiorari  to  bring  up  and  quash  certificates,  made 
b^  him  in  regard  to  the  accounts  of  the  board,  of 
disallowances  and  surcharges  of  three  separate 
sums  which  had  been  expended  upon  the  main- 
tenance of  classes  registered  under  the  Sdenoe 
and  Art  Departmiant. 

The  apphcanta  for  the    certiorari  were  three 
members  of  the  School  Board  for  London. 

WBeporttd  by  W.  ni  B.  Hibbibt,  Biq.,  Buriiter-M-Law. 


The  total  expenditure  of  the  board  for  the 
half-year  ending  the  29th  Sept.  1898,  amounted 
to  1,582,5042. 18«.  id.  out  of  which  a  considerable 
sum  represented  expenditure  incurred  by  the 
board  in  connection  with  day  and  evening  science 
and  art  schools  and  classes  and  schools  of  science 
maintained  and  registered  under  the  Science  and 
Art  Department. 

The  auditor  disallowed  seven  separate  sums, 
selected  as  representative  or  test  items,  entered 
and  charged  in  the  accounts  of  the  board  for  the 
half-year  as  being  payments  illegally  made  out  of 
the  funds  of  the  board,  and  surcharged  those 
sums  upon  members  of  the  board. 

Three  of  the  sums  selected  by  the  board  for 
the  purpose  of  this  case  were  surcharged  upon  the 
applicants  respectively. 

All  the  above-mentioned  three  sums,  the  pay- 
ment of  which  had  been  disallowed,  were  paid 
out  of  the  school  fund  of  the  board  referred  to 
in  sect.  53  of  the  Elementary  Education  Act  1870. 

The  three  sums  were  expended  in  maJntaining 
and  keeping  efficient  science  and  art  schools  and 
classes  which  were  held  in  buildings  provided  and 
maintained  by  the  board. 

The  first  was  a  sum  of  32Z.  6f.  10(2.  paid  for 
salary  to  a  drawing  instructor  who  was  appointed 
instructor  in  drawing  by  a  resolution  of  the 
board  dated  the  28th  March  1889,  and  it  was  pro- 
vided that  he  should  give  the  whole  of  his  time 
to  the  work  at  a  salary  of  3002.  per  annum,  rising 
by  annual  increases  to  a  maximum  of  3502.  per 
annum.  The  principal  part  of  his  time  was 
given  to  the  supervision  of  drawing  in  accordance 
with  the  code  of  regulations  for  day  schools  under 
the  Education  Department.  Among  the  classes 
and  schools  ao  supervised  by  him  were  art  schools 
and  classes  under  the  Science  and  Art  Depart- 
ment of  the  Committee  of  Council  on  Edncation. 

A  directory  published  by  this  department  con- 
tained the  provisions  under  which  these  schools 
and  classes  were  carried  out. 

The  second  of  the  three  sums  was  42.  paid  for 

rial  instruction  in  chemistry  at  sdence  doss 
7229,  held  at  M.-8treet  Evening  Continuation 
Schools. 

The  instructor  was  appointed  by  a  resolution  of 
the  board  dated  the  2lBt  Oct.  1897.  Under  that 
resolution  he  taught  theoretical  and  practical 
chemistry  in  evening  schools.  A  large  part  of 
his  duty  was  to  supervise  the  science  classes  held 
in  day  schools  and  evening  continuation  schools. 

The  thiird  sum  was  582.  paid  to  the  Polyteohnio 
for  science  and  art  papers  and  as  the  remunera- 
tion for  the  setvioee  of  the  loral  secretary  of  the 
FolytBohnic  in  conducting  science  and  art 
examinations,  held  in  accordance  with  clause  XX. 
of  the  directcny  of  the  Department  of  Science  and 
Art 

The  remainiiur  four  sums  were  the  subject  of 
appeals  to  the  Local  Grovemment  Board  by  the 
persons  aggrieved  by  the  disallowances  and  sur- 
charges uiereof,  and  were  not  included  in  the 
present  rule. 

The  questions  for  the  decision  of  the  oouit 
were :  (1)  Whether  it  was  within  the  powers  of  the 
board,  as  a  statutory  corporation  to  provide 
science  and  art  schools  or  classes  either  in  dar 
schools  or  in  evening  continuation  schools;  (z) 
Whether  it  was  lamul  for  them  to  pay  tiie 
expenses  of  maintaining  these  schools  or  classes 
out  of  the  school  board  rate  or  sdKwl  fund ;  (3) 
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Whether  the  mie  Bhonld  be  made  absolute  in 
regard  to  any  and  which  of  the  disallowances  and 
Borohargea. 

The  Attomey-Oenerdl  (Sir  B.  Finlav,  Q.C.)  and 
Button  ahowed  cause  on  behalf  of  the  auditor. 
— ^Tfae  procedure  to  be  followed  in  tite  audit  is  set 
forth  in  sect.  60  of  the  Elementary  Education 
Act  1870  (33  &  34  Yiot.  o.  75).  Sub-sect.  6  brings 
in  the  remedy  allowed  by  7  &  8  Yict.  o  101, 
ss.  32  and  33.  Three  items  only  are  the  subject 
of  this  rule ;  the  others  have  been  referred  to 
the  Local  Ooyemment  Board.  The  question  is, 
whether  under  the  present  law  the  expenditure  of 
xaaaoj  out  of  the  rates  by  the  school  board  upon 
teaohincr  the  subjects  comprised  in  the  ourrionlnm 
of  the  Science  and  Art  Department,  as  set  forth 
in  their  directory,  is  an  expenditure  authorised 
by  the  Legislature.  That  question  depends 
upon  the  Elementuy  Education  Acts  of  1870, 
1873, 1876, 1890,  and  1891.  and  upon  the  Technical 
Instruction  Acts  of  1889  and  1891.  Our  con- 
tention is  that  the  Elementary  Education  Acts 
relate  onljr  to  the  elementary  teaching  of 
oertfun  subjects,  and  that  what  is  authorised  to 
be  taught  under  the  Technical  Instruction  Acts 
is  something  quite  different  By  sect.  3  of  the 
iElementary  Education  Act  1870  the  term 
"elementary  school"  means  "a  school  or  a 
department  of  a  school  at  which  elementary 
education  is  the  principal  part  of  the  education 
there  given,"  and  by  sect.  5  of  the  same  Act 
elementaiy  schools  are  to  be  provided  available 
for  all  children  "  for  whose  elementajty  education 
efficient  and  suitable  provision  is  not  otherwise 
made.    They  referred  to 

Elemoitsry  Ednostion  Aot  1870  (33  *  84  Viot 
0.  75)  ( 

ElemeDtuy  Edaoation  Aot  1873  (36  A  37  Yiot. 
c.  86)  i 

£lem«ntary  Edooation  Aot  1876  (39  ft  40  Yiot 
o.  79) ; 

Tedmioal  Instnwtioii  Aot  1889  (52  ft  53  Yiot 
0.76)  J 

Ddnoation  Coda  (1890)  Aot  1890  (53  ft  S4  Yiot 
o.  22) ! 

Taolmiaal  Instrnotion  Aot   1891   (54  ft  55  Viot 

0.4)! 

Elementarr  Ednoation  Aot  1891  (54  ft  55  Viet 
o.  56) ; 

The  result  of  aU  these  Acts  is  to  show  that  the 
-Legislature  has  only  authorised  the  teaching  in 
bourd  schools  of  elementary  education.  At  what 
IK>int  education  ceases  to  beelementary  itis  difficult 
to  say,  but,  at  anv  rate,  the  education  given  in  the 
science  and  art  classes  goes  beyond  this  Uinits  of 
elementary  education;  and  tnis  education  also 
goes  beyond  what  was  comprised  in  the  code  of 
regulations  issued  by  the  Education  Department 
for  day  schools  and  for  evening  continuation 
schools.  The  day  school  and  evening  continua- 
tion school  codes  contain  the  maximum  of  what 
may  be  taught  in  the  elementarr  schools.  The 
-question  is  now  far  the  school  Doard  has  been 
allowed  by  all  these  statutes  to  apply  the  rates 
for  any  puipoee  otiier  than  dementuy  education. 
The  sdiool  Doord  has  power  nnder  sect.  13  of  the 
Elementajgr  Education  Aot  1873  to  accept  gifts 
for  educational  purposes,  but  due  r^;ard  should 
he  had  to  the  proviso  of  that  section.  We  submit 
that,  taking  all  the  provisions  of  the  Acts  into 
consideration,  the  rates  ma^  only  be  used  for 
elementary  ednoation,  and  it  is  impossible  to  say 


that  the  limits  of  the  present  classes  are  within 
the  bonnds  of  elementery  education. 

Lord  Bobert  Cecil,  Q.C.  and  Hon.  M.  M. 
llaenaghten  showed  cause  on  behalf  of  the 
Camden  School. 

DaTiekwerit,  Q.G.  and  Lo«hni$  showed  cause 
on  behalf  of  the  Corporation  of  the  City  of 
London. 

Asquith,  Q.G.  and  JUswsIyn  Daeiet  in  support 
of  the  rule. — ^The  whole  question  here  depends 
upon  the  construction  to  be  placed  on  the  defini- 
tion of  "  elementary  school  given  in  sect.  3  of 
the  Aot  of  1870.  There  is  no  definition  of 
"  elementary  education."  It  is  true  that  elemen- 
tary education  was  defined  in  reference  to  the 
duty  of  a  parent  towards  his  child.  For  that 
purpose  it  was  defined  to  include  "reading,  writ- 
ing, and  arithmetic."  But  when  dealing  with  the 
powers  of  the  school  board  the  L^pslature  pur- 
posely abstained  from  defining  the  term.  The 
term  is  flexible,  and  no  fetter  is  placed  upon  the 
anthorities  appointed  to  administer  the  Act  The 
term  may  mean  "the  three  B.'s"  or  it  maybe 
confined  to  the  subjects  mentioned  in  the  codes 
or  only  to  those  which  were  obligatory,  or  it  may 
extend  to  all  subjects  taught  through  both  the 
Education  Departinents.  The  Legislature  has. 
however,  defined  elementary  school  as  "A  school 
or  department  of  a  school  at  which  elementary 
education  is  the  principal  part  of  the  education 
there  given."  That  is  to  say,  not  the  education 
given  to  each  child  but  at  the  schooL  Therefore, 
where  at  a  school  in  which  the  prinapal  part  of 
the  education  ppiven  is  elementary  education, 
that  school  is  within  the  Act  of  1870,  and,  pro- 
vided it  conforms  to  the  other  conditions  of  the 
Act,  it  is  one  which  a  school  board  has  power  to 
carry  on  and  mnintain  out  of  the  rates.  With 
regard  to  evening  schools  the  case  was  even, 
stronger,  because  the  restriction  that  the  prin- 
cipal ednoation  taught  there  must  be  elementary 
has  been  removed.  The  only  limitation  on  teaoh. 
ing  advanced  subjects  is  that  the  school  moat 
essentially  teach  elementary  subjects.  Otherwiee 
you  cannot  so  to  the  rates.  The  code  has  nothing 
to  do  with  the  matter.  Statutory  recognition  ia 
to  be  found  of  this  power  existing  in  the  school 
hoard.  They  referred  to  Teobni^  Instruction 
Act  1891  (54  &  55  Vict  c.  4),  s.  1  (1).  If  this  was 
not  so  these  provisions  would  be  meaningless. 

Dee.  20.— Wills,  J,— The  concrete  question  m 
have  to  determine  is  whether  certain  items  in  the 
account  of  the  London  School  Board  have  been 
properly  disallowed  by  the  auditor.  It  is  common 
ground  that  snoh  a  question  involves  an  inquiry 
whether  the  expense  of  maintidning  wther  scnoou 
or  classes  of  science  and  art  in  which  the  tieaohiwg 
follows  the  lines  laid  down  by  the  Soenoe  and 
Art  Department  in  its  "  directory"  as  distin- 
guished from  those  laid  down  by  the  Education 
Department  in  its  code,  can  be  thrown  upon  the 
rates  hj  which  the  board  schools  are  maintained 
or  assisted.  The  latter  question  is  not,  in  my 
opinion,  and  for  reasons  which  will  hereafter 
appear,  exhaustive,  but  it  may  be  usefully  dealt 
with  in  the  first  instance.  It  will  be  oonvenient, 
and  indeed  necessary,  to  preface  a  desoriotion  at 
the  Acts  of  Parliament  the  oonstmotion  (n  whioh 
is  involved,  bv  a  short  statement  as  to  the  consti- 
tution and  functions  of  the  two  departments. 
The  Education  Department  means  in  the  phiaae- 
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(dog7  of  the  first  EkmeBtary  £dnoation  Act,  and 
of  ererj  other  Act  imleBs  the  contrary  inten- 
tion appeara  (52  &  53  Yiot.  c.  63,  b.  12),  which  it 
never  doee,  "  The  Lords  of  the  Committee  of  the 
Privy  Gotinoil  on  Education."     It  iB  a  depart- 
ment of  Government  having  offices  at  Whitehall 
and  exercising  a  number  of  definite  functions. 
It  was,  in  fact,  a  Oovemment  office  for  the  con- 
duct of  which  the  Lord  President  of  the  Privy 
Council  was  the  Minister  responsible  to  Parlia- 
ment; and  for  many  years  before  1870  Parlia- 
ment had  annually  allotted  to  it  in  the  Appro- 
priation Acts  large  aums  of  money  for  the  pro- 
motion of   public  education  to    be    distributed 
under  rules  framed  by  the  department.     The 
distribution  took  the  form  of  grants  made  to 
sohools  carried  on    otherwise    than    for   profit. 
The   Science  and  Art   Department  was  also  a 
branou  of  tbe  eatablinhment  of  the  Lords  of  the 
Committee  of  the  Privy  Council  on  Education, 
and  separate  grants  were  made  to  it  which  were 
similarly  distributed  noder   it«   regulations   to 
schools  and  institutions  not  for  private  profit 
where  science  or  art  was  taught.    It  is  described 
as  having  then  been  "  a  department  of  the  Glovem- 
ment  established  for  the  promotion  of  science 
and  art,  and  being  under  the  superintendence  of 
the  Lord  President  of  the  Privy  Council  and  the 
Yice-President  of  the  Committee  on  Education 
of  the  Privy  Council,"  but  in  the  year  1864,  by 
a  Boyal  Charter,  from  the  recitals  in  which  the 
(oi^oing  description  is  taken,  the  Lord  Presi- 
demt  of  the  Privy  Council  for  the  time  being,  and 
the  Yice-President  of  the  Com  mittee  on  Education 
for  the  time  being  were  constituted  a  body  cor- 
porate with  perpetual  succession,  a  common  s^, 
Sus.,  under  the  name  of  the  Department  of  Science 
and  Art   And,  therefore,  in  1870,  the  two  depart- 
ments, though  having  no  doubt  a  common  policy, 
were  essentially  distinct,  and  it  is  only  in  popular 
language  that  the^  can  be  described  as  branches 
of  the  same  administration.     The  Science  and 
Art  Department  has  for  very  many  years  had  its 
offices  and  its  seat  of  administration  at  South 
Kensington.      The     forms    which    the    grants 
assnmed  in  the  Appropriation  Acta  were  gene- 
rally "  for  public  education  in  Great  Britain " 
and    "to    defray  the    expenaes   of    the  general 
management  of  the  Depairtment  of  Science  and 
Art    of  the    achools   throughout   the  kingdom 
in   connection  with   that   department,    and  of 
the  Geological    Survey  of    Great    Britain  and 
Ireland."      The   same    language   was   used   in 
the  Appropriation  Act  of  1864,  which  received  the 
Boyal  Assent  three  months  later  than  the  date  of 
dairter  of  incorporation  of  the  Science  and  Art 
Department.    In  1865  the  two  grants  were :  (1) 
"For  public  education  in   Great  Britain";  (2) 
"  for  the  general  management  of  the  Department 
of  Sdence  and  Art  and  of  the  eatabliahments 
eonnected  therewith."    In  1867  the  first  vote  was 
deseribed  as  "for  public  education  in  England 
sod  Wales,  including  the  expenses  of  the  Educa- 
tion OfSoe  in  Lon&n.    In  1868  the  second  vote 
was  described  as  "for  the  salaries  and  expenses 
of  the  Department  of  Science  and  Art  and  of  the 
establishments  connected  therewith,"  and  since 
these  respective  dates  practically  the  same  desig- 
nations have  been  used  in  every  Appropriation 
Act  down  to  the   present  time.    The   depart- 
ments   ware,    therefore,   in    1870    separate    in  I 
name^  separate  in  habitation,  separate  in  eon-  i 


Btitntion,  and  separately  intruated  with  public 
fnnda  to  be  adminiatered  by  each  department 
independently  of  the  other.    Each  haa  from  time 
to  time  published  ita  own  prospectus  and   laid 
down  for  itself  the   conditions  under  which  it 
would  make  grants  from  the    annual    vote   to 
schools    and    inatitutiona  engaged  in    teaching. 
For  the  sake,  I  presume,  of  avoiding  confusion, 
the    Education   or  Whitehall   Department  has 
called  its  syllabus  of  conditions  "  the  code."  The 
analogous  publication  of  the  Science  and  Art  or 
South  Eenaington  Department  haa  been  called 
"  the  directory.      A  compariaon  of  the  code  and 
directory  now  in  force  ahowa  that  the  code  deals 
with  many  subjects  not  embraced  in  the  directory 
and  with  an  education  much  less  advauced  in  the 
anbjeota  common  to  both  than  those  dealt  with  by 
the    directory.    To   some   extent  the  oourae  of 
study  with  which  the  Whitehall  eatabliahment  is 
concerned  in  the  commou  subjects  may  overly 
the    lower    portiona    of    the  South    £«nsingtou 
scheme,  but  the  broad  distinction   remains  that 
the  South  Kensington  curriculum,  while  narrower 
than  the  Whitehui  acheme,  is  of  a  much  more 
advanced  character.    South    Kenaington  makes 
grants  anbatantially  larger  than  Wlutehall,  and 
the  extreme  limit  of  the  teaching  which  it  aims 
at  encouraging  reachea   a   very  high  standard 
and  extends  into  the  higher  mathematics,   into 
chemistry  of  a  very  advanced   character,   both 
theoretical  and  practical,  into  hygiene,  geology, 
physiography,  and  a  multitude  of  anbjeots  in  the 
domain  of  scieno3   which  are  carried  as  far  as 
might  well  suffice  to  give  a  successful  studeut  a 
high  place  in  a  Tripos  or  in  the  honour  list  at 
moat  of  our  Universities.    The  department  aims 
at  the  encouragement  of  what  it  calls  science 
achoola  and  acience  classes  as  well  as  schools  of 
science.    A  school  of  science  is  an  eatabliahment 
with  all  the  neoeaaary  appliances  for  a  complete 
and  methodical  scientific  education  adapted  for 
students  whose  education  is   such   as  would  fit 
them  to  enter  standard  7  of  the  code  (aee  direc- 
tory, arts.  56,  57,  and  pauim.)    No  definition  ia 
given  of  science  schools  and  science  classes,  but 
tiiey    are    at    tdl    events    schools  or  classes   of 
the  South    Kenungton    as    distinguished    from 
the  Whitehall  type,  and  giving  instruction  in  the 
subjects  which  the^  may  happen  to  teach,  aiming 
at  the  South  Kensington  standard  and  intended 
to  earn  the  South  Kensin^n  grant.    The  Act 
upon  the  provisions  of   which  the  present  quea> 
tions   chiefly  turn  is  the  Elementary  Education 
Act  1870  (33  &  34  Yict,  o.  75).    By  sect.  5,  where 
in  any  school  district   (as  defined  by  the  Act^ 
there  is  not  a  sufficient  amount  of  public  school 
accommodation  in  public  elementary  schools,  in 
tJie  Act  referred  to  as  ''public  school  accommo- 
dation,"  available  for  all  the  children  resident 
in  such  district  for  whose  elementtfy  education 
provision  is  not  otherwise  supplied,  the  defioienoy 
shall  be  supplied  in  manner  provided  by  the  Act 
— that  is  to  say,  by  the  creation  of  a  school  board 
and    the   establishment  of    board    schools.    By 
sect.  19  the  school  bou'd  may,  for  the  purpose 
of  providing  sufficient  "public  school  accommo- 
dation" provide  schoolhouses  and  supply  eveiy- 
thing  necessary  for  the  effiraency  of  the  schools 
provided  by  them.    By  sect.  53  the  expenses  of 
the  school  board  shall  be  paid  out  of  the  school 
fund,  which  is  to  consist  of  fees  from  scholars, 
money  provided  by  Parliament  or  raised  by  loan 
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or  in  anj  manner  wbatsoever  bjr  the  school 
board,  and  any  deficiency  is  to  be  made  up  ont  of 
the  rates  to  be  raised  as  provided  by  the  Act. 
The  condition,  therefore,  of  the  existence  of  a 
school  board,  other  than  the  School  Board  for 
London,  is  the  want  of  proper  provision  by  the 
existing  schools  for  the  elementary  education  of 
all  the  children  in  the  district ;  and  in  deter- 
mining the  question  whether  such  deficiency 
exists,  the  Education  Department  is  to  take  into 
oonsideration  every  school  in  the  neighbourhood 
which  gives  efficient  elementary  education  to  the 
children  in  the  district.  The  School  Board  for 
London  was  constituted  by  sect.  37  of  the  Act 
without  such  inquiry,  it  being  assumed,  appa- 
rently,  that  there  was  no  need  of  it.  The  board 
is  directed  to  "  supply  their  district  with  sufficient 
public  school  accommodation  "  (defined  in  sect.  8), 
which  is  exactly  what  any  other  school  board  haa 
to  do,  and  I  cannot  find  in  the  Act  any  trace  of 
any  difference  between  the  powers  and  duties  of 
the  School  Board  for  London  and  those  of  any 
other  school  board.  Wherever  the  deficiency  does 
exist  it  is  to  be  supplied  by  accommodation  in 

§ublic  elementary  schools  as  therein  defined. 
'his  throws  us  upon  sect.  7,  which  enacts  that 
every  elementary  school  which  is  conducted  in 
accordance  with  the  regulations  that  follow  shall 
be  a  public  elementary  school.  I  pause  here  to 
say  that  in  sect.  2  an  elementary  school  is  defined 
as  meaning  "  a  school  or  department  of  a  school 
at  which  elementary  education  is  the  principal 
part  of  the  education  there  given,"  so  that  sect.  7 
says  that  every  school  at  which  elementary  educa- 
tion is  the  principal  part  of  the  education  there 
given  shall  be  a  public  elementary  school  if  it 
conforms  to  the  regulations  therein  contained, 
and  as  a  board  school  by  sect.  14  must  be  a  public 
elementary  school,  it  follows  that  it  must  be  con- 
ducted in  accordance  with  those  regulations.  The 
only  regulation  that  is  material  here  is  that  it 
shall  be  conducted  in  accordance  with  the  condi- 
tions required  to  be  fulfilled  by  an  elementary 
school  in  order  to  obtain  an  annual  Parliamentary 

Et  (sub-sect.  4).  A  Parliameutary  grant  means 
ect.  2)  a  grant  made  in  aid  of  an  elementary 
>1  out  of  moneys  provided  by  Parliament  for 
the  civil  service,  entitled  "  for  public  education  in 
Great  Britain,"  which,  as  I  have  shown,  is  always 
a  distinct  thing  from  the  grant  to  the  Science 
and  Art  Department,  and  is  the  fund  which,  from 
its  establishment,  has  been  administered  by  the 
Whitehall  Education  Department.  The  condi- 
tions in  question,  by  sect.  97,  shall  be  those  con- 
tuned  in  the  minutes  of  the  Education  Depart- 
ment for  the  time  being — i.e.,  in  the  present  case 
the  code  of  1898.  That  code  provides  for  certain 
subjects  as  obligatory,  and,  unless  they  are  taught 
to  the  satisfaction  of  the  Department,  no  grant 
can  be  obtained.  Additional  grants  can  be  earned 
by  efficient  teaching  in  the  other  subjects  men- 
tioned as  optional,  the  grant  being  so  much  per 
head  in  respect  of  scholars  showing  a  certain 
proficiency.  The  board  school,  therefore,  under 
the  Act  of  1870,  must  be  one  in  which  the  prin- 
cipal part  of  the  education  is  elementary,  and,  as 
the  school  board  cannot  come  into  existence 
unless  there  is  a  deficiency  in  the  provision  in  the 
district  for  elementary  education,  it  might  very 
well  have  been  enacted  that  the  education  to  be 
provided  out  of  the  rates  should  be  elementary 
only.    Indeed,  such  would  have  been  the  natursl 


conclusion  had  not  a  contrary  intention  appeared. 
I  think,  however,  that  it  does  appear.  The  defini- 
tion of  "  elementary  school  "  is  not  that  it  shall 
include  a  school  at  which  the  principal  port  of  the 
education  is  elementary,  but  that  it  means  such  a 
school ;  and  I  do  not  see  bow  any  other  conclu- 
sion can  be  arrived  at  than  that  the  board  schools 
may  go  beyond  mere  elementary  education  if  the 
schoiM  board  be  so  minded.  It  is  quite  clear  to 
my  mind  that  they  are  under  no  obligation  to  go 
beyond  the  subjects  and  the  amount  of  edncaticm 
required  by  the  Education  Code  in  order  to  earn 
a  Parliamentary  grant.  The  extent  of  this  obli- 
gatory teaching,  though  a  varying  quantity,  has 
always  been  extremely  moderate.  But  I  see  no 
indication  of  anything  like  a  definite  superior 
limit  to  what  may  be  taueht  except  in  so  far  as 
such  a  limitation  is  involved  in  the  proposition 
which  I  hope  In  due  course  to  make  clear — viz., 
that  the  oiUy  education  contemplated  by  the  Act 
as  within  the  province  of  the  school  boards  is 
education  for  children.  I  think  there  was  good 
reason  for  the  abstention  in  the  Act  from  any 
provisions  for  a  superior  limit.  The  work  of  the 
Education  Department  in  1870  and  for  some  two 
or  three  years  later  had  very  modest  aims,  and 
did  not  go  beyond  reading,  writing,  and  arith- 
metic. No  doubt  the  general  standard  of  primaiy 
education  was  then  extremely  low.  It  most 
have  been  evident  to  everyone  that  if  reading, 
writing,  and  arithmetic  were  properly  taught 
there  would  soon  be  a  great  many  children 
who,  if  they  were  to  be  taught  anything 
fresh  daring  their  childhood,  must  learn  some- 
thing beyond  that  restricted  range  of  in- 
struction, and  that  there  would  certainly  be 
exceptional  children  who  would  go  far  beyond  it. 
The  code  at  that  time  provided  for  no  grants  for 
any  instruction  beyond  what  have  been  called  the 
three  B's.  I  cannot  believe  for  a  moment  that 
it  ever;  was  intended  that  in  board  schools  nothing 
beyond  the  very  low  standard  to  which  alone 
elementary  education  as  then  understood  had 
reached  should  be  aimed  at  by  the  board  schools. 
The  legislation  is  general.  It  applies  alike  to 
board  schools  and  to  schools — not  for  private 
profit — maintained  out  of  .endowments  or  by 
voluntary  contributions.  Neither  the  Acts  nor 
the  codes  are  confined  to  either  voluntary  or  board 
schools.  A  great  deal  of  confusion  and  misunder- 
standing htts,  I  think,  arisen  from  a  failure  to 
appreciate  this  cardinal  fac^,  and  the  most 
extravagant  arguments  have  been  founded  upon 
the  use  of  expressions  of  a  general  character  and 
intended  to  apply  to  all  elementary  schools  (as 
defined  by  the  Act)  and  upon  the  application  of 
them  as  if  board  schools  were  the  only  schools 
with  which  they  dealt.  It  seems  to  me,  therefore, 
that  so  long  as  the  board  school  is  devoted  prin- 
cipally to  dementary  education  there  is  not  only 
no  provision,  express  or  implied,  that  the  instruc- 
tion shall  not  go  beyond  it,  but  a  distinct  intima- 
tion that  it  may,  and  that  the  only  condition 
expressly  imposed  as  to  the  quantum  of  education 
is  that  it  must  at  least  come  up  to  the  lowest 
standard  required  in  order  to  obtain  a  Parlia- 
mentary grant — i.e.,  must  satisfactorily  teach  the 
obligatory  subjects.  Such  subjects  most  almost 
necessarily  form  the  principal  part  of  the  instruc- 
tion to  lie  administered  in  a  board  school  which 
admits  children  from  five  years  of  age  upwards, 
and  to  which  children  from  five  till  fourteen  can 
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be  oompeUed  to    ^o.      The    higher  the  age  the 
fewer  the  children,  inasmuch  as  every  child  of  ten 
or  twelve  must  have  been  a  child  of  five,  whereas 
it  is  not  every  child  of  five  who  lives  to  be  ten  or 
twelve.     There  is,  however,  as  it  appears  to  me 
a  very  important  and  a  very  reasonable  practical 
limit  imposed  on    the  education  to  be  given  at 
board  schools.    From  first  to  last  the  whole  series 
of  Acts  relating  to  this  subject,  which  are  invari- 
ably designated  as  the    Elementary  Education 
Acts,  deal  with  children.    No  definition  is  given 
of  "  elementary  education,"  which  is  obviouBly  a 
term  that  may  shift  with  the  growth  of  general 
instruction  and  attainment.    The  code,  however, 
in  many  instances,  draws  a  line,  in  dealing  with 
subjects  for  which  grants  may  be  made,  between 
the_  elementary  and    advanced  stages,  but  such 
division  aSects  only  the  amount  of  the  grants, 
and  has  really  no  bearing  at  all  upon  any  question 
involved  in  the    present    case.      Except  for  the 
purposes  of  one  Act,   dealing   with  compulsory 
attendance,   no  definition     has    been    given    of 
"child."     It    is  impossible    to    lay    down    any 
definite  boundary  as  separating  "  children  "from 
young  men    or   young  women,    or    any    other 
oeecription     by     which     an     advance     beyond 
childhood    may    be    indicated.       Practically    I 
suppose    that    at    somewhere    between   sixteen 
and    seventeen    at    the    highest,    an    age    has 
been  arrived  at  which  no  one  would  orainarily 
call  childhood.      It  seems  to  me  that   as  far 
aa    mere    qiuintum    is     concerned,    any    educa- 
tion suitable  for  a  child  may  be  given  by  the 
school  board,  but  that  the  one  condition  must 
always  be  fulfilled  by  the  school— viz.,  that  it  is 
conducted   in    accordance    with    the    conditions 
required  to  be  fulfilled  by  an  elementary  school 
in  order  to  obtain  a  Farhamentary  grant,  which 
by  the  interpretation  clause  means  the  Whitehall 
grant.    I  think  the  clear  intention  of  Parliament 
was  to  place  the  elementary  schools  under  the 
sole  administration  of  Whitehall.    South  Ken- 
sington is  never  alluded  to.    The  code  at  one  time 
placed  one  of  its  subjects — drawing — under  the 
Science  and  Art  Department,  but  always  with  the 
proviso  that  the  grant  would  come  from  that 
department.    Of  course,  there  was    nothing  to 
prevent  either  department  from  making  or  with- 
holding a  grant  upon  any  terms  not  inconsistent 
with  the  Acts  which  it  chose  to  impose,  but  that 
has  absolutely  nothing  to  do  with  what  the  public 
elementary  school  may,  or  may  not,  do.    That 
depends  entirely  upon  the   Act    of  Parliament, 
which  meant,  I  think,  to  give  to  public  elemen- 
tary schools  of  every  sort  the  same  rights  and  to 
subject  them  to  the  same  control.    And  I  think 
sect.  7,  sub-sect.  4,  meant  to  place  them  all  under 
the  control  of  Whitehall,  and  to  say  that  all  must 
teach  what  Whitehall  laid  down  as  obligatory  in 
order  to  get  a  grant,  and  that  in  regard  to  instruc- 
tion outside  that  narrow  area,  if  and  in  so  far  as 
it  was  given,  it  was  to  follow  the  rules  of  the 
Whitehall  Code,  whatever  they  might  be,  from 
time  to  time.    I  have  dealt  at  considerable  length 
upon  the  Act  of  1870,  because  I  believe  that  it 
strikes  the  keynote  of  all  the  subsequent  legisla- 
tion on  this  subject.    Between  1870  and  1893  no 
fewer  than  nine  Acts  supplementary  to  the  prin- 
dpal  Act  were  passed,  and  in  every  Act  the  same 
phraseology  is  Kept  up,  and  in  the  last  of  them 
(the    Elementary    Education    (School    Attend- 
ance) Act  1893  (56  &  67  Yict.  o.  61)  the  whole  of  1 


the  preceding  Acts  are  styled  "  The  Elementaiy 
Education  Acts  1870  to  1891."    In  1873  an  Act 
was  passed  (36  &  37  Yict.  c.  86)  under  which  a 
school  board  was  enabled,  with  certain  exceptions 
not    material,    to    accept    and    administer    any 
educational  trust  or  endowment.    It  was  provided 
sect.  13  (2)  that  any  school  connected  with  such  a 
trust  or  endowment  shall  be  deemed  to  be  a  school 
provided  by  the  school  board — in  other  words,  a 
board  school.    But  then  follows  the  significant 
quahfioation  that  nothing  in  that  section  shall 
authorise  the  school  board  to  expend  any  money 
out  of  the  school  rate  for  any  purpose  other  than 
elementary  education.    That  is  to  say,  no  addi- 
tional burden  was  to  be  thrown  on  the  rates  in 
order  to  carry  out  the  objects  of  the  trust  or 
endowment.    The  same  Act,  in  sect.  22,  refers  to 
"  registers  and  other  books  and  documents  con- 
taining information  with  respect  to  the  attendance 
of  children  "  at  the  board  school,  and  sects.  24  and 
26  contain  various  other  provisions  with  regard  to 
the  attendance  of  children.  The  Act  of  1876  enacts 
that  it  shall  be  the  duty  of  the  parent  of  every  child 
to  cause  such  child  to  receive  elementary  instruc- 
tion in  reading,  writing,  and  arithmetic,  and  is 
full  of  provisions  about  "  children  "  attending  the 
school.    Further  control  in  respect  to  the  degrees 
of  instruction  and  efficiency  required  to  obtain 
certificates    of    exemption    from    attendance    at 
school  is  given  to  the  Education  Department  by 
sect.  24,  thus  enabling  them  to  raise  the  standara 
from  time  to  time.    A  child  is  defined  to  mean  in 
this  Act  a    person  between    five    and    fourteen 
(sect.  48).    The  only  place  in  which  the  word 
"  scholars  "  and  not  "  children  "  is  used  is  in  a 
section  which  refers  to  schools  that  are  not  board 
schools   (the  third  paragraph  of  sect.  48).    The 
next    important  Act  was  that    of  1891,    which 
abolished  school  fees  for  children  between  three 
and  fifteen.    It  appears,  I  think,  to  assume  that 
there  may  be  children  over  fifteen  years  of  age 
attending  the  board  schools,  but  I  can  find  no 
phrase  or  expression  indicating  that  anything  but 
children  were  contemplated.    Stress  has  been  laid 
upon  the  use  of  the  word  "  scholars  "  (and  not 
''children")    in    sect.    8,    which    provides    that 
nothing  in    sect.   17  of  the  Act  of   1870  shall 
prevent  a  school  board  from  admitting  scholars 
to  any  school  provided  by  the  board    without 
requiring  a  fee,  as  if  it  indicated  that  the  Acts 
referred  to  scholars  who  are  not  children.    But 
inasmuch  as   sect.   17  applies  to  children,  and 
children  only,  there  is  absolutely  nothing  in  this 
argument.    The  two  passages  just  referred    to 
are  the  only  ones  in  the  whole   series  in  which 
the  pupils  are  referred    to    otherwise    than    as 
children.     The  Act  of  1893  (56  &  57  Vict.  c.  51) 
simply  raises  the  age  under  which  a  child  cannot 
be  employed  except  under  a  certificate  of  exemp- 
tion from  ten  to  eleven.     Reference  has  berai 
made  in   the   course   of  the   argument  to  the 
Technical  Instruction  Act  1889  (52  &  53  Tict 
c.  76),  but,  as  it  relates  entirely  to  schools  to  be 
established    and    maintained    by    various    local 
authorities,  the  enumeration  of  which  excludes 
school  boards,  and  the  only  Parliamentary  grant 
contemplated  by  it  is  one  by  the  Science  and  Art 
Department,  its  bearing  upon  the  present  ques- 
tion is  so  extremely  remote  that  it  is  not  worth 
serious  consideration.      Sect.  1  (a)  says  in  effect 
that  the  local  authority  shall  not  supply  or  aid 
the  supply  of  technical  or  manual  instruction  to 
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wsholan  reoeiviiiff  inaixtiotion  at  an  elementary 
flobool  in  the  ooligatory  or  standard  sabjeote 
preecribed  by  the  minutea  of  the  Edacation 
Department.  Another  clanse — saot.  1  (3) — saya 
that  nothing  in  the  Act  ahall  be  conatraed  ao 
aa  to  interfere  with  any  existii^f  powers  of  achool 
boards  with  respect  to  the  provision  of  technical 
and  manual  inatrnotion.  Bat  in  the  firat  place  I 
suppose  that  it  never  wonld  have  entered  into 
anyone'a  head  to  doubt  that  aome  technical  and 
manual  inatrnotion  may  properly  fall  within 
elementary  education,  and,  further,  anch  inatrno- 
tion had  by  that  time  found  ita  way  into  tbe 
code.  In  my  opinion,  therefore  tha  board 
«chooIa  can  provide  inatmction  more  than 
«lementaiy  ao  long  as  it  is  for  children,  but  are 
placed  expreaaly  under  the  Whitehall  Depart- 
ment, and  in  ao  far  aa  they  teach  either  elemen- 
tary or  advanced  aubjeota  must  conform  to  the 
Whitehall  Code.  It  followa  that  they  have  no 
atatutory  authority  to  do  more,  and,  therefore,  if 
they  do  go  substantially  beyond  it,  moat  not 
spend  the  ratepayers'  money  upon  the  ezceaa.  In 
80  far  aa,  while  following  the  Whitehall  Gode, 
they  may  be  able  to  earn  the  South  Eenaington 
grants,  I  aee  nothing  in  the  Acts  to  prevent  them 
from  doing  so,  but,  as  far  as  I  can  gather  the 
facts  from  the  very  obscure  case  in  which  they 
are  stated,  the  money  expended  upon  acience 
eohools  and  science  classes  in  respect  of  which  the 
diaallowanoes  were  made  by  the  auditor  were  those 
which  were  incurred  by  teaching  tbe  South 
Kensington  subjects  in  accordance  with  the 
South  Eenaington  Directory.  So  far  what  I  have 
said  applies  equally  to  day  schools  and  evening 
schools.  Before  I  proceed  to  deal  specially  with 
'  the  evening  aohoola  I  think  it  may  be  naeful  to 
trace  auccinotly  the  courae  of  action  which  has 
been  followed  by  the  Education  Department.  By 
the  courtesy  of  the  Education  Department  I  have 
been  able  to  aee  the  whole  of  the  codes  from  1870 
to  1898,  and  the  following  anmmary  may  be  relied 
upon  aa  accurate,  though  it  doea  not  profeaa  to  be 
abaolutely  exhauative.  Down  to  and  including 
1891  there  was  one  code  embracing  both  day 
schools  and  evening  achoola,  though  the  regula- 
tions applying  to  each  have  long  been  on  some- 
what different  linea.  From  1870  to  1874  the  only 
education  contemplated  or  spoken  of  was  in 
reading,  writing,  and  arithmetic.  Yeurious  modi- 
fications had  taken  place  between  1870  and  1875, 
always  in  the  direction  of  what  I  may  call  natural 
development,  but  alwaya  confined  to  theae  three 
anbjects.  But  in  1875  a  change  of  the  most  far- 
reaching  kind  was  made.  To  the  then  elementary 
sabjects  were  added  grammar,  geography,  and 
history ;  a  long  list  was  also  given  of  subjects 
caUod  "  specific,"  for  proficiency  in  which  a  grant 
could  be  made.  They  included  mathematics, 
Iiatin,  French,  Grerman,  mechanics,  animal  phy- 
siology, physical  geography,  botany,  and  domestic 
economy  (this  for  girla  only).  This  alteration 
was  coincident  with  no  fresh  legislation,  but  was 
solely  a  departmental  act  It  was,  in  my  opinion, 
entirely  within  the  competence  of  the  depart- 
ment, and  it  could  have  no  operation  unless  Hie 
IJenslature  granted  the  necessair  supplies.  What 
is  tne  effect  npon  the  limits  of  education  to  be 
observed  in  board  schools  is  a  totally  different 
matter  which  I  will  deal  with  in  its  proper  place. 
TThe  successive  codes  for  aome  yeara  made  no 
fnrther  change,  except  in  the  shape  of  a  continual 


increase  in  the  extent  to  whioh  the  teaching  was 
to  be  carried.  But  in  1882  there  was  a  further 
change  of  an  important  character.  In  this  code, 
as  in  all  the  subsequent  ones,  the  subjects  for 
whioh  grants  could  be  made  are  divided  into  two 
classes,  obligatory  and  optional,  and  for  the  first 
time  it  is  stated  with  regard  to  evening  schools 
that  no  attendance  of  a  person  over  twenty-one 
or  under  fourteen  will  be  recognised  for  a  grant. 
The  optional  subjects  are  again  aubdivided  into 
claaa  anbjecta  (to  be  taken  by  claasea)  and  specific 
claaaea  (to  be  taken  by  individuala).  It  ia  a 
curious  fact  that,  though  the  specific  sabjects 
would  naturally  be  selected  by  the  more  advanced 
soholara,  who  may  be  between  twenty  and  twenty- 
one,  a  note  is  appended  to  the  schedule  of  specific 
subjecto  that  the  science  sabjecte  are  to  be  taught 
chiefly  by  experiment  and  iUnstration,  inasmuch 
as  if  they  are  taught  to  children  by  definition  and 
verbal  description  they  will  be  worthless  as  means 
of  education.  This  note  did  not  drop  out  till  1893, 
when  I  auppose  it  struck  someone  as  absurd 
under  the  existing  conditiona.  The  code  for  a 
long  time  coquetted  with  drawing.  It  was  intro- 
duced in  1885  aa  an  optional  cuss  subject;  in 
1886  it  was  made  obbgatoty;  in  1887  it  was 
dropped  altogether ;  in  1890  it  was  restored  as  an 
optional  sub;|ect  for  bo>a  in  infant  achoola  or 
cuisaes ;  in  1893  it  was  promoted  to  be  an  obli- 
gatory subject  for  boTS  in  schools  for  older 
scholars,  but  always  with  a  notice  that  the  grant 
woQi'd  be  made  by  the  Science  and  Art  Depart- 
ment, and  upon  examinations  conducted  by  that 
department.  It  was  at  length  finally  taken  to 
itself  by  tbe  Education  Department  in  1898,  the 
grants  thenceforth  being  made  by  the  Education 
Department  and  the  rolea  applicable  being  trans- 
ferred from  the  South  Kensington  Directory  to 
the  Whitdiall  Code.  No  other  department  of  art 
has  eo  nomine  been  introduced  into  the  Whitehall 
Code  except  in  ao  far  aa  anything  that  may  be 
called  art  may  fall  under  the  head  of  "manual 
inatruction."  In  1892  for  the  firat  time  aeparate 
codes  were  issued  for  day  schools  and  evening 
schools  still  called  by  that  name.  In  1893 
appears  for  the  first  time  the  phrase  "evening 
continuation  schools."  I  do  not  know,  and  the 
learned  counsel  could  not  tell  us,  who  invented 
the  expression.  It  is  not  to  be  found  in  any  ot 
the  Elementary  Education  Acte  nor  in  any  Act 
which  has  been  brought  under  our  notice.  I 
gather,  however,  from  two  extraote  from  speeches 
of  Mr.  Mund^a,  given  in  Murray's  Dictionair 
under  the  word  ''  continuation,"  and  dated 
respectively  1887  and  1888,  that  it  was  introduced 
from  the  educational  technology  of  Qermany. 
They  are  defined  in  Murray  as  "  schools  in  whioh 
the  education  of  the  elementanr  school  is  oontinned 
to  a  more  advanced  age."  By  the  explanatory 
memorandum  prefixed  to  the  code  for  each  year 
after  1892  they  are  to  include  schools  to 
which  "  the  principal  part  of  the  work  will  be 
preparatory  to  the  special  studies  directed  by  the 
Science  and  Art  Department  or  other  forma  of 
aecondary  or  higher  education."  Elaewhere  tJiey 
are  spoken  of  as  designed  to  provide  the  means 
for  "  those  who  are  leaving  the  day  schools  to 
continue  their  education  at  evening  schools " 
and  as  "  one  of  the  most  important  means  for 
turning  to  better  account  than  at  preaent  the 
money  and  time  now  apent  in  the  day  soho<ds  " 
(Code  of  1893,  arts.  6  and  7),  which  mwDS,  I 
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snppoae,  the  money  now  spent  upon  and  time 
spent  in  the  day  achools.     Thenoefoith,  it  is 
annoonoed,  the    attendance    of    persons    over 
twenty-one  yean  of  age  will  be  recoKniaed;  no 
limit  of  age  ia  prescribed;  no  scholar  will  be 
compelled  to  take  the  elementary  sabjects.    As 
to  one  of  the  sabjects,  "  The  Life  and  Duties  of 
the  Citizen,"  the  code  contains  the  very  reason- 
able   statement  that   it  will   be  fonnd  diffionlt 
to    teach     it    except    to  i^ose   scholars    who 
are    in   the    habit    of   reading    and    thinking 
intelligently  about  public  affairs.    The  case  findb 
that  a  large  number  of  the  persona  tanght  at  the 
evening  schools  in  respect  of  which  disallow- 
ances have  been  made  were  adolts.    It  appears 
to  me,  again,  to  have  been  perfectiy  within  the 
competence  of  the  department  to  lay  down  the 
concutiona  under  which  it  would  make  grants, 
and  I  am  not  in  the  least  surprised  that  where 
it  fonnd  achoola  de  facto  fulfilling  those  condi- 
tiona  the  grant  followed  as  a  matter  of   course. 
But  to  argue,  as  has  been  done,  that  such  action 
on  the  part  of   the  department    sets  the  school 
board  free  to  teach  at  the  expense  of  the  rate- 
payers to  adults  and  to  children  indiscriminately 
the    higher   mathematics,    adranced    chemistiy- 
(both  theoretical  and  practical),  political  economy. 
art  of  a  kind  wholly  beyond  anything  that  can  be 
tanght  to  children,  French,  German,  history,  I 
know  not  what,  appears  to  me  to  be  the  ne  pltu 
lUira  of  extravagance.    If  the  Acts  of  which  the 
primary  object  was  elementary  education  and  the 
whole  object  was  education  for  children  are  to  be 
transformed  into  Acts  for  the  higher  education — 
education  of  a  kind  uaaal  rather  in  a  college  of  a 
university  than  in  a  school — of  grown-up  men  and 
women  it  must  be  done  by  Act  of  Parliament  and 
not  by  a  stroke  of  the  pen  of  a  Government 
department.    The  department  has  never  affected 
to  do  anything  of  the  kind,  or  to  do  more  than 
lay  down  the  conditions  under  which  a  grant  of 
money  may  be  earned.    The  extravagance  is  in 
the  application  that  has  been  made  by  the  school 
board  of  the  successive  developments  of  the  code. 
The  department  is  nnder  no  restrictions  as  to  the 
conditions  under  which    it    shall   grant    public 
money.  Parliament  being  at  liberty  to  withhold 
or  ratify  the  grant.    But  it  ia  the  atrangeat  of 
arguments  to  aay  that,  becanao  the  department  is 
prepared  to  grant  money  for  teaching  adnlta  to 
any  school  in  a  position  to  teach  them,  it  follows 
that  a  board,  created  and   existing  to    supply 
education  for  children  and  for  no  other  purpose, 
has  a  right  to  spend  money  out  of  the  rates  for 
teaching  those  who  are  not  children.    London  and 
the  large  towns  in  the  coontiy  are  full  of  work- 
ing-men's colleges,  polytechnic  institutions,  and 
other  similar  establishments,  which  afford  teach- 
ing for  adults,  and  to  whose  legitimate  work  the 
provisions  of  the  code  for  instruction  to  adults 
apply.    An   equally  extravagant  argument  has 
been  founded  upon  the  Education  Code  (1890) 
Act  1890.    The  code  of  1890  had  made  some  new 
.provisions  as  to  special  grants  to  schools  in  rela- 
tion to  population  and  some  other  local  circum- 
stances   which    it    was     obviously    apprehended 
night  be  ultra  vire$.    These   are  confirmed  by 
this  Act.    The  code  made  no  provision  that  I 
liave  been  able  to  find  altering  the  definition  of 
an  "elementaiy  school,"  and  m  so  far  as  the 
Act  effects  that  alteration  I  do  not  see  that 
it  has  anything  to  do  with  the  oode  of  1890. 


It  is  styled  "  an  Act  for  the  purpose  of  making 
operative  certain  articles  in  the  Education  Code 
1890."     This  description  may  well  perhaps  apply 
to  the  provision  in  qneetion,  since  there  would 
not  be  more  scope  for  the  work  of  any  evening 
school  than  for  that  of  a  day  school  withonc 
the  removal  of  the  restriction  m  sect.  2  of  the 
Act  of  1870.    Be  that  as  it  may,  it  provides 
specifically  that  it  shall  not  be  required  aa  a  condi- 
tion of  a  Parliamentary  grant  to  an  evening  school 
that  a  principal  part  of  the  education  there  ifiven 
shall   M  elementary,  and  it  is  a  significant  fact 
that  it  is    silent    as  to  any  alteration  of    the 
Elementary  Education  Acts  in  the  way  of  pro- 
viding education  for  adults.    This  provision  is  not 
an  alteration  of  any  regulation  of  the  code,  and 
it  does  not  touch  the  question  of  whether  or  not 
a  school  is  conducted  in  accordance  with  the  con- 
ditions, required  by  the  minutes  of  the  Education 
Department  to  be  fulfilled  in  order  to  get  a  grant. 
The  section  means  just  what  it  says  and  no  more 
— namely,  that  in  order  to  get  the  grant  the  school 
need  no  longer  be  confined  to  teaching  principally 
elementary  matter.    It  is  again  a  general  section, 
not  applicable  merely  to  board  schools,  but  to 
voluntary  evening  schools  and  all  others  which 
are  in  ouier  respects  public  elementary  schools. 
It  does  not,  in  my  opmion,  alter  in  the  least  the 
powers  or  duties  of  school  boards,  and  certainly 
does  not  confer  an  entirely  new  power  to  teach 
adults  by  the  aid  of  the  rates.    Another  matter 
has  been  arg^ued  as  being  also  a  statutory  recog- 
nition of  the  practice  in  question.     The   Local 
Gk>vemment  Board  has  directed  board  schools  to 
show  in  their  accounts  what  grants  they  receive 
from  South  Kensington.    The  Local  Government 
Board  has  statutory  powers   to  direct   in  what 
form  accounts  shall  be  kept  and  returns  made, 
and   their  orders  have    to    be  laid  before  both 
Houses    of    Parliament.      Therefore   it  is   said 
there  ia  a  Parliamentary  recognition  of  the  fact 
that  achool  boards  are  earning  Science  and  Art 
Department  granta.     Such   am  argument   only 
serves  to  show  the  straits  in  which  the  case  for  the 
aT>plioants    is    found.    The    Local    Qovemment 
Board,   like  the   Education  Department,  deals 
with  schools  as  they  find  them.    Defaeto  thev 
teach  this  and  that  which  earn  grants  nom  South 
Kensington.     Parliament   votes  the  money  and 
the  department  pays  it.    It  is,  therefore,  natural 
that  ordera  should  be  made  that  the  school  board 
should  show  how  much  it  receives  and  what  is 
done  with  it.     It  is  not  the  business   of  either 
department  to  inquire   whether   any  particular 
school,  voluntary  or  board,  is  exceeding  ita  rights 
with  regard  either  to  the  public  or  to  mdividuals 
by  giving  the  edneation  which  haa  aatiafied  the 
conditiona  and  earned  the  grant.    It  is,  I  think, 
equally  futile  to  say  that,  because  subsidies  in 
respect  of  the  schools  and  classes  objected  to  in 
this  case  have  been  annually  voted  by  the  House  of 
Commons  and  sanctioned  by  the  Appropriation 
Acts,  the  school  board  must  have  a  right  to  con- 
tribute to  the  cost  of  such  schools  and  classes 
out  of  the  rates.    The  Appropriation  Acta  legalise 
the  expenditure  of  public  mon^  in  the  way  pro- 
posed.   They  have  absolutely  nothing  to  do  with 
the   question    whether    the   school    board   has 
exceeded  its  powers  in  levying  rates  to  pay  for 
the  excess  of  cost  over  and  above  the  g;rants ;  and, 
again  I  have  to  say  that  if  the  case  of  the  appli. 
oanta  depends  upon  such  an  argument  it  must  be 
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in  a  bad  way.  In  my  opinion,  therefore,  in  so  far  as 
the  expenses  in  question  were  incurred  for  soieooe 
and  art  schools  and  classes  or  for  teaching  adults 
they  are  indefensible,  and  the  auditor  was  right 
in  dealing  with  them.  We  have  been  asked  by 
both  sides  to  treat  the  case  as  if  the  question  of 
adult  instruction  had  not  arisen.  I  do  not  know 
why  the  respondents  joined  in  the  invitation,  but 
it  is  one  which  I  cannot  accept.  The  question  is 
direotl]r  raised  by  the  case,  and  it  is  impossible  to 
ignore  it.  It  is  immaterial  that  it  is  not  one  of 
the  reasons  given  by  the  auditor,  but  it  is  quite 
impossible  to  exclude  it  in  dealing  with  the  second 
question  proposed  to  us.  If,  as  stated  in  the  case, 
it  is  really  impossible  to  dissect  the  items  and 
apportion  them  between  the  legitimate  objects  of 
the  schools  and  those  which  are  ultra  viret,  his 
disallowance  of  the  whole  must  stand.  But  he 
has  power  to  reduce  as  well  as  to  disallow  items 
(order  of  Local  Government  Board,  the  14th  July 
1880,  art.  25),  and  it  seems  to  me  to  be  little 
short  of  absurd  to  say  as  the  case  does  that  the 
task  of  apportionment  is  impossible.  Far  more 
difficult  tasks  of  the  same  nature  are  habitually 
performed  by  judges  and  jories,  and  I  can  see  no 
insuperable  obstwsle.  This  question,  however,  is 
prOMbly  not  important.  I  do  not  suppose  that 
any  one  will  even  wish  that  the  gentlemen  sur- 
charged, who  I  do  not  doubt  for  a  moment 
honmtly  did  what  they  conceived  to  be  th«r  duty, 
should  be  mulcted  in  the  amounts  surcharged 
or  in  any  other  amounts.  There  can  be  no  doubt 
that  the  importance  of  the  subject  demands  that 
the  questions  raised  should  be  decided  by  the 
House  of  Lords,  Until  that  is  done  there  can 
hax^y  be  any  disturbance  of  the  existing  order  of 
things  without  the  most  enormone  inconvenience. 
When  the  question  is  finally  set  at  rest,  if  the 
views  I  have  expressed  be  maintained,  I  can  see 
nothing  whatever  to  prevent  the  applicants  from 
applying  to  the  Local  Gk>vemment  Board  under 
the  provisions  of  11  &,  12  Yict.  o.  91),  s.  36,  to 
remit  the  surcharges.  It  will  be  only  when 
it  is  finally  decided  that  the  surcharges  were 
proper  that  the  occasion  will  arise  for  resorting 
to  that  section.  Before  giving  my  formid 
answers  to  the  specific  questions  which  the  case 
presents,  I  wish  to  observe  that,  in  respect  to 
expenditure,  whether  for  teaching  adults  or  for 
maintaining  science  schools  or  other  teaching, 
which  appears  to  me  to  be  outside  the  range  of 
what  ought  to  fall  upon  the  rates,  I  conceive 
that  under  the  ample  words  of  sect  13  (1)  of  the 
Act  of  1873  any  school  board  which  can  get  sub- 
scriptions or  donations  sufficient  to  enable  them 
to  give  such  instruction  is  at  liberty  to  do  so, 
provided  that  it  bond  fide  conforms  to  sub-sect.  8 
and  expends  no  money  of  the  rates  towards  such 
education.  It  is  true  that  in  the  Act  of  1870  the 
school  fund  is  to  consist  of  all  moneys  received  in 
any  manner  whatever  by  the  school  board,  but  the 
provisions  of  the  Act  of  1873,  s.  13,  could  not  be 
oomplied  with  unless  the  funds  specially  allocated, 
which  that  Act  enabled  the  school  board  to  accept 
and  administer,  were  made  the  subjects  of 
separate  accounts,  and  to  that  extent  the  Act  of 
1873  clearly  modifies  the  Act  of  1870.  As  to 
question  1,  therefore,  my  answer  is  that  it  is 
not  within  the  power  of  the  board  to  provide 
at  the  expense  oi  the  ratepayers  science  and 
art  schools  or  classes  in  day  schools;  that 
the   question    of    providing   science    and   art 


schools  in  evening  schools  cannot  arise,  inamnnch 
as  by  art.  Ivi.,  of  the  directory  the  work  of 
such  a  school  must  be  carried  on  in  day  classes  ; 
that  science  and  art  classes  in  evening  continua- 
tion schools  are  as  much  beyond  the  scope  of 
rate-aided  education  as  in  day  schools ;  but  thafc 
in  both  such  educational  work  may  be  carried  on 
by  the  school  board  provided  the  whole  of  the 
funds  required  for  it  are  furnished  from  sooroes 
other  than  contributions  from  the  rates.  (2) 
Assuming  the  impossibility  of  apportioning  the 
items  which  have  been  disallowed  oetween  legiti- 
mate and  ill^timate  expenditure,  the  disallow- 
anoes  were  properly  made.  (3)  The  rule  must  be 
discharged. 

KxKKBDT,  J. — ^In  this  case  I  have  had  the 
opportunity  of  reading  the  judgment  which  my 
Mother  Wills  has  just  pronoanoad ;  and,  it  deals 
so  thoroughly  and  fully  with  the  historical  and 
general  aspects  of  the  very  grare  and  important 
matters  before  us,  that  I  may  without  preface, 
approach  the  particular  questions  which  the  court 
has  to  decide.  These  questions,  as  stated  in  the 
special  case,  are  three  in  number ;  but  the  real 
and  substantial  point  of  controversy  is  raised  in 
the  second  of  them,  and  I  shall  deal  with  it  first. 
Is  it  lawful  for  the  school  board  to  pay  out  of 
rates  levied  under  the  Public  Elementary  Acts  as 
the  London  School  Board  has  done  in  the  circum- 
stances stated  in  the  special  case,  expenses  in- 
curred in  providing  and  maintaining  science  and 
art  schools  or  classes  either  in  day  schools  or  in 
evening  continuation  schools  P  I  will  take  first 
the  case  of  day  schools.  It  appears  to  me  that 
we  must  chiefly  be  guided  by  the  enactments  o£ 
the  Elementary  Education  Act  1870  (.33  &  34  Vict, 
c.  75).  It  was  by  that  Act  that  school  boards 
were  created.  It  prescribed  their  purpose,  their 
powers  and  their  duties ;  and  I  have  been  unable 
to  find  that  its  provisions,  so  far  as  the  present 
issues  are  concerned,  are  in  any  essential  point 
affected  either  by  the  later  statutes  relating  to 
elementary  education  or  by  the  Technical  Instruc- 
tion Acts  of  1889  and  1891  (52  &  53  Yict  c.  76; 
54  &  55  Yict.  c.  4).  The  central  purpose  of  the 
Elementary  Education  Act  1870  is  plain  and 
definite— to  provide  education  for  children  in 
public  elementary  schools.  The  school  board, 
which  this  Act  brings  into  being,  is  a  piece  <tf 
administrative  machinery  whose  primary  work  is 
to  produce  within  a  definite  distnct  a  snfficiem^ 
of  such  educational  provision.  "Child"  is  not 
defined,  as,  for  the  purposes  of  that  Act,  it  is 
defined  in  the  Elementi^  Education  Act  1876 
(39  &  40  Yict.  c.  79).  Elementary  education  is  not 
defined.  I  infer  that  Parliament  intended  both 
terms  to  be  elastic.  "  Child  "  is  not  to  be  read  as 
designating  a  person  under  fourteen  years  of  age 
as  it  is  (see  sect.  48)  in  the  Education  Act  1876. 
All  that  is  clear,  is  that  it  is  for  the  education  of 
persons  in  statu  pupiUari  that  the  Act  intends  to 
provide.  "Elementary  education"  may  mean, 
and  in  my  opinion  it  does  mean,  something  mora 
than  the  efficient  elementary  instruction  in  read- 
ing, writing,  and  arithmetic,  which  under  sect.  4  of 
the  Act  of  1876  the  parent  of  every  child  between 
the  ages  of  five  and  fourteen,  is  bound  to  cause 
that  child  to  receive.  This  Act  gives  it  nother 
description  nor  limit.  Now,  let  us  examine  tits 
Act  in  order  to  see  what  the  school  board  is  to  do. 
According  to  sect.  5  there  is  to  be  prorided  for 
every   school    district   a    sufficient    amount   <^ 
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accommodation  in  public  elemeataiy  sohoolB 
available  for  all  the  children  resident  in  anoh 
district  for  whose  elementaiy  education,  efiScient 
and  snitabie  provision  (referred  to  in  the  Acts  as 
"  public  school  accommodation  ")  is  not  otherwise 
made.  Where  there  is  an  insufficiency  of  such 
accommodation  the  school  board  is  entitled  (sects. 
18,  19),  and  under  sect.  10  may  be  required,  to 
provide  and  maintain  schools.  The  funds  for 
the  attainment  of  this  end  are  stated  in  sects. 
53  and  54,  which  give  a  right  of  recourse 
to  the  rates.  These  schools  must  be  public 
elementary  schools.  What  then  is  meant  by 
a  "  public  elementary  school "  ?  We  have  the 
answer  in  sects.  3,  7,  and  97.  It  is,  in  the  first 
pla«e,  a  school  or  a  department  of  a  school  at 
which  elementary  education  is  the  principal  part 
of  the  education  there  given ;  by  which  phrase  I 
understand  to  be  meant  the  principal  part  of  the 
education  of  each  of  the  children  who  attend  the 
school.  Secondly,  it  is  to  be  a  school  whose 
scholars  are  free  from  any  religions  test  and  from 
compulsion  to  attend  any  rehgious  teaching  or 
religious  service  or  Sunday  school,  and  where  any 
religious  observance  or  instruction  to  those  whose 
parents  desire  it  is  subject  to  certain  conditions. 
Thirdly,  it  is  to  be  open  to  inspection  by  Her 
Majesty's  inspectors  of  schools  under  the  Educa- 
tion Department;  and,  fourthly,  we  have  ^e 
important  stipulation  that,  in  sect.  7  (4),  "the 
school  shall  be  conducted  in  accordance  with  the 
conditions  required  to  be  fulfilled  by  an  elemen- 
tary school  in  order  to  obtain  an  annual  Parlia- 
mentary grant."  The  term  "Parliamentary  grant" 
is  exphuned  by  sect.  3  to  mean  a  grant  made  in 
aid  of  an  elementary  school,  either  annual  or 
otherwise,  out  of  moneys  provided  by  Parliament 
for  the  Civil  Service,  intituled  "For  Public 
Education  in  Great  Britain."  Sect.  97  provides 
that  the  conditions  required  to  be  fulfilled  by  an 
elementary  school  in  order  to  obtain  the  annual 
Parliamentary  grant  shall  be  those  contained  in 
the  minutes  of  the  Education  Department  in  force 
for  the  time  being.  The  crucial  question  in  this 
case,  in  my  view  is  this :  Does  the  phrase  "  public 
elementary  school"— that  is,  the  school  which 
the  school  board  is  to  provide  and  maintain 
—as  defined  by  the  Elementary  Education  Act 
1870,  involve  or  connote  any,  and,  if  so,  what 
limitation  upon  the  character  or  extent  of  the 
secular  instruction  to  be  given,  so  for,  at  any 
rate,  as  r^ards  instruction  the  cost  of  which  may 
be  defrayed  out  of  the  rates  under  sect.  54  ?  Two 
titings,  I  think,  are  clear.  First,  that  the  educa- 
tion is  to  be  that  of  children,  and  not  of  adults ; 
secondly,  that  only  the  principal  part  of  tiie 
education  and  not  the  whole  of  it  must  be  elemen- 
tary education.  Is  there  any  f  ui-ther  limitation  P 
In_my  opinion  there  is.  I  agree  with  my  brother 
Wills  in  thinking  that,  if  the  provisions  of  the 
Elementary  Education  Act  1870,  and  especially 
aeot.  7  (4),  are  duly  considered,  it  was  the  clear 
intention  of  Parliament  to  place  public  elemen- 
tary schools  (it  is  only  such  that  tiie  board  may 
legally  provide  and  maintain)  under  the  sole 
administiration  of  the  Education  Department  at 
Whitehall.  I  think  that  the  education  which 
might  be  paid  for  out  of  the  rates  was  intended 
to  be  education  either  prescribed  or  approved  by 
that  department  as  the  responsible  authority. 
The  minutes  of  that  department  now  in  force  are 
ctmtaiaed  in  the  code  of  1898.    It  lays  down 


certain  conditions  as  necessary  for  the  obtaining 
of  a  grant  Some  subjects — reading,  writing,  and 
arithmetic,  needlework  (for  girls),  drawing  (for 
boys),  and  one  "  class "  subject — ^it  prescribes  as 
obugatory  subjects  of  instruction,  and  denotes 
them  as  "  the  elementary  subjects."  Others,  less 
elementary,  it  authorises  as  optional  subjects, 
either  "  class  "  or  "  specific  " ;  and  after  giving  a 
list  of  these  it  adds,  in  art.  16,  that  a  subject 
outside  the  list  of  "  specific  "  subjects  may  be  sub- 
stituted for  one  of  these  optional  subjects, 
"  provided  that  a  graduated  scheme  for  teaching 
it  be  submitted  to  and  approved  of  by  the 
inspector."  These,  obli^tory  and  optional  alike, 
are  grant-earning  subjects.  But  further,  in 
art.  17,  the  code  declares  that  instruction  may  be 
given  in  other  secular  subjects  although  they  can 
earn  no  grant,  but   they  must   be   subjects  ap- 

§  roved  by  the  department.  So  that  this  Day 
ohook  Code  of  IS^ccmtunsa  scheme  of  general 
secular  education  for  children  in  a  public  ele- 
mentary school,  part  of  which  is  obligatory  and 
part  optional,  but  all  of  which  is  either  prescribed 
by  or  requires  the  sanction  of  the  Education 
Department  at  Whitehall,  and  is  subjected 
annually  to  examination  by  the  inspectors  who 
belong  to  that  department.  It  appears  to  me 
that  the  Elementarr  Education  Act  1870,  when 
carefully  considered  and  fairly  construed,  suf- 
fioienUy  shows  that  it  is  for  the  provision  and 
maintenance  of  a  school  where  the  secular 
instruction  does  not  pass  beyond  these  Umita- 
tions,  that  it  has  given  to  the  school  board 
statutory  authority  to  draw  upon  the  rates.  That 
which  the  school  lioard  here  has  done — ^that  which 
has  caused  the  making  of  these  disallowances 
and  surcharges  by  the  auditor — has  been  th^ 
expenditure  of  money  from  this  source  upon  an 
elaborate  system  of  advanced  instruction  outside 
the  Day  School  Code,  and  with  regard  to  which 
the  Education  Department  at  Whitehall,  the 
director  of  public  elementary  education  desig- 
nated, as  I  read  it,  by  the  fundamental  statute, 
has  neither  responsbility  nor  control,  nor  power 
of  maintenance  or  reward.  The  science  and  art 
schools  and  classes  are  schools  and  classes 
organised,  governed,  and  examined  by  the  Science 
and  Art.  Department  at  South  Kensington.  As 
my  brother  Wills  has  fully  explained,  the  depart- 
ment, although  at  ite  head,  as  they  are  also  at 
the  head  of  the  Education  Department  at  White- 
hall, are  the  Lord  President  of  the  Council  and 
the  Yice-President  of  the  Committee  in  Council 
on  Education,  is  really  distinct  and  different 
from  the  Education  Department.  It  has  a  sepa- 
rate staff  and  organisation,  separate  offices, 
separate  registration  of  studento,  separate 
examinations  and  separate  inspectors.  It  ad- 
ministers moneys  voted  annually  by  Parlia- 
ment under  a  separate  head  of  appropriation  for 
instruction  in  science  and  art  in  the  United 
Kingdom ;  it  has  no  concern  with  general  public 
education,  or  any  duty  towards  public  elementary 
schools.  Ite  directory  (revised  to  June  1898), 
which  corresponds  to  the  code  of  the  Education 
Department,  contains  in  a  volume  of  some  428 
pages  a  statement  of  the  organisation  of  the 
schools  and  classes,  the  subjecto  of  instruction, 
the  admission  of  studente,  the  methods  of  inapeo- 
tion  and  examination,  the  oonditions  upon  which 
grante.  Sua.,  are  given  to  teachers  ana  students, 
and  a  quantity  of  important  detailed  informatitm 
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upon  other  branobes  of  tbe  organisation  and 
workins  of  tbe  Science  and  Art  Department.  A 
very  abort  inspection  of  tbis  Tolnme  and  of  a 
Tolome  of  tbe  Science  Examination  Papers  for 
1898,  wbioh  is  also  in  eTidenoe,  soffioes  to  sbow 
tbe  Tast  difference  between  tbe  scope,  the  method, 
and  the  character  of  the  general  edacation  pro- 
Tided  for  children  by  tbe  code  and  those  of  tbe 
eneoial  ednoation  provided  by  the  directory  for 
the  science  and  ait  students.  Art.  xviii.  of  the 
directory,  I  may  add,  provides  that  no  student 
may  be  resistered  for  a  grant  for  attendance 
nnder  tbe  department  of  science  and  art  whose 
name  is  on  tbe  register  for  day  attendance  nnder 
the  English  Education  Department,  sabject  to 
tbe  exception  that  a  scholar  of  an  elementary 
school  who  has  been  placed  altogether  in  stan- 
dard YII.  of  tiie  code  may,  on  pei-sonal  applica- 
tion, be  registered  in  an  evening  class  with  the 
approval  of  tbe  department.  I  feel  compelled  to 
bold  that  the  payment  by  tbe  school  board  out 
of  rates  for  tbe  provision  and  maintenance  of 
science  and  art  schools  and  classes  in  day  schools 
is  uUra  vireM.  Tbe  position  of  tbe  school  board 
in  r^purd  to  evening  continuation  schools  does 
not  appear  to  me  to  be  in  any  essential  respect 
different  from  its  position  in  regard  to  day  schools. 
Whilst  upon  tbe  whole  I  have  come  to  the  conclu- 
sion that  I  cannot  hold  as  we  were  asked  by  Lord 
Robert  Cecil,  in  bis  dear  and  able  argument,  to 
bold,  that  a  school  board  cannot  legally  expend 
rate-provided  money  upon  instruction  in  evening 
continuation  schools,  I  certainly  do  hold  that  in 
providing  and  maintaining  such  schools,  they 
must  not  in  their  instruction  go  outside  the 
system  prescribed  and  sanctioned  and  controlled 
by  tbe  Education  Department  in  Whitehall.  The 
Education  Department  has  a  oode  of  regulations 
for  these  evening  continuation  schools,  which 
corresponds  to  tbe  code  of  regulations  for  d^ 
schools.  The  code  in  force  is  that  of  1897.  It 
embodies  (Appendix  I.)  many  of  the  regulations 
of  the  Day  Schools  Code,  and  amongst  others 
(see  No.  77)  the  regulation  that  every  school  must 
be  conducted  as  a  public  elementary  school. 
Naturally,  and,  as  one  would  assume  from  tbe 
title^  the  onrrioulam  of  tbe  Evening  Continuation 
School  Code  is  less  elementaix  more  advanced, 
and  more  extensive  than  the  Day  School  Code. 
It  recognises  (art  3)  drawing  for  the  purpose  of 
the  fixed  grant,  and  seems  in  the  same  article  to 
stipulate  as  a  condition  of  tbe  grant,  inspec- 
tion in  that  subject  by  the  Science  and 
Art  Department.  But,  as  I  understand  the 
provision  of  arts.  3  and  130  and  appendix  3, 
and,  as  I  nnderstcmd  from  an  inspection  of 
drawings  submitted  to  us,  the  scheme  of  draw- 
ing contemplated  by  the  oode  and  rewarded 
by_  grant  from  the  education  department  is  some- 
thing of  a  far  less  advanced  character  than  tbe 
scheme  of  the  Science  and  Art  Department  in 
art  schools  and  classes ;  and  in  art.  3  it  is  pro- 
vided expressly  that  no  scholar  may  be  regis- 
tered in  an  evening  continuation  school  for 
drawing  who  is  receiving  instruction  in  a 
School  of  Art  dass  under  the  Science  and  Art 
Department  or  has  been  successful  in  an  exami- 
nation of  the  Science  and  Art  Department  in 
connection  with  the  School  of  Art  or  art  class. 
In  regard  to  science  (p.  8)  it  is  prescribed  that 
"  any  scheme  submitted  for  approval  in  a  science 
inbject  which  differs  from  that  given  for  such 


subject  in  tbis  schedule  must  be  more  elementary 
than  the  elementary  stage  of  the  subject  as  shown, 
in  the  directory  of  tbe  Science  and  Art  Depart- 
ment." It  appears  to  me  that  tbe  curriculum  of 
education  marked  out  for  evening  continuation 
schools  as  public  elementary  schools  by  tbe 
Education  Department  at  Whitehall  in  the  code 
of  1897,  gives  tbe  limits  of  tbe  instruction  in  such 
schools  Sir  which  tbe  school  board  is  authorised 
to  make  provision  out  of  tbe  funds  obtuned  by 
tbe  rates,  and  that  to  go  outside  these  limits  and 
provide  out  of  tbe  rates  in  such  schools  sdenoe 
and  art  schools  or  classes,  not  under  the  Educa- 
tion Dei>artment,  but  under  the  Science  and  Art. 
Department  and  not  included  in  tbe  oode  of  the 
Education  Department  is  ultra  vireM.  In  coming 
to  this  oondnsion  I  have  not  lost  sight  of  thft 
Education  Code  (1890)  Act  1890  (53  &  54  Vict, 
o.  22),  s.  1,  which  enacts  in  substance  that  for  th» 
Parliamentary  grant  to  an  evening  school  it. 
should  not  be  necessary  that  elementary  educa- 
tion should  be  the  principal  part  of  tbe  education, 
there  given,  and  to  that  eztcmt,  and  for  the  par- 
pose  of  the  Parliamentary  grant,  alters,  in  regard 
to  evening  schools,  the  Munition  of  "elementary 
school,"  and  therefore  of  "  public  elemental 
school  "  in  the  Education  Act  1870.  I  am  onabb 
to  see  bow  tbis  enactment  entitles  the  sdiool 
board  to  spend  the  money  drawn  from  the  rates- 
on  instruction  authorised  and  controlled  by  a 
department  different  from  that  to  which  sect.  7  (4) 
of  the  Elementarv  Education  Act  1870  refera 
when  it  speaks  of  a  Parliamentaiy  grant.  Tbe 
reduction  under  tbe  Act  of  1890  of  the  quantum, 
of  the  undefined  thing  called  "  elementary  educa- 
tion" which  was  required  by  the  Act  of  1870  to 
constitute  a  school  an  "  elementary  school "  does- 
not  touch  tbe  prindple  upon  which,  in  my  judg- 
ment, the  propriety  of  school  board  ezpenditnrea 
out  of  rates  is  to  be  ascertained.  As  appears  in. 
the  Evening  School  Continuation  Code  (appen- 
dix I.,  p  57)  tbe  evening  school  must,  like  the  day 
school,  be  conducted  as  a  public  elementary 
schooL  If  it  were  not,  it  could  not  legally  b& 
provided  and  maintained  by  a  school  board.  Aa 
it  is  a  public  elementary  school,  the  system  of 
instruction  in  it  must,  for  the  reasons  whicb  I. 
have  felt  it  my  duty  to  {pve  at  length,  so  far  as 
that  instruction  is  provided  by  tbe  school  board 
out  of  tiie  rates,  M  tbe  system  of  instraotion. 
which  is  sanctioned  and  controlled  by  the  Ednoa- 
tion Department  and  not  that  which  is  adminis- 
tered by  the  Science  and  Art  Department  at 
South  Kensington.  I  ought,  I  think,  befora 
leaving  the  subject  of  evening  continnatioD. 
schools,  to  advert  to  one  matter  relating  to  their 
administration  which  was  tbe  topic  of  uacussion. 
in  tbe  course  of  the  argument  of  this  case.  Tb» 
code  of  1897  (explanatory  memorandum,  p.  7) 
declares  that  "the  attendances  of  persons  over 
twenty-one  years  of  age  will  henceforth  be  reoog> 
nised.  In  the  special  case  it  is  stated  th^ 
"  tiiere  is  no  superior  limit  of  age  in  the  evenins 
continuation  schools,  and  a  great  number  Of 
scholars  were  adults."  The  spedal  case  does  not 
submit  to  us  any  question  as  to  tbe  provision  and 
maintenance  ox  sdence  and  art  schools  and 
classes  for  adults  as  distinguished  from  youtbloL 
scholars;  and  it  is,  of  course,  conceivable  thai 
all  tbe  scholars  so  instructed  in  our  evening 
continuation  schools  might  be  nnder  age.  Havine^ 
regard,  however,  to  the  facts  stated  in  the  spedal 
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oase,  and  the  importance  of  the  matter,  I  feel  it  to 
be  my  duty  to  Bay  that,  in  my  jndgment  to  educate 
adulto  in  a  public  elementary  school  by  means  of 
fonds  taken  out  of  rates  nnder  sect.  54  of  the 
Education  Act  1870  is  certainly  beyond  the  legal 
powers  of  a  school  board.  However  wide  an 
mterpretation  be  given  to  the  words  "  child  "  and 
"children"  in  that  statute,  they  plainly  do  not 
include  "  adults."  The  fact  that  the  Education 
Department  has  deemed  it  right,  for  the  pur- 
poses of  a  grant,  to  recognise  the  attendances  of 
adults  in  an  evening  continuation  school,  cannot, 
as  it  appears  to  me,  l^j^l^  justify  the  action  of 
the  school  board  in  applying  to  the  education  of 
adults,  funds  to  which  an  Act  of  Parliament  has 
given  a  right  of  recourse  only  for  the  purpose  of 
we  education  of  children.  I  have  now  dealt  with 
the  second  and  the  really  important  question. 
The  first  question,  which  asks  our  jndgment  as  to 
the  power  to  the  school  board,  as  a  statutory 
authority,  to  provide  science  and  art  schools  or 
classes  either  in  day  schools  or  in  evening  con- 
tinuation schools,  I  may,  I  think,  deal  with  briefly, 
for,  as  I  understand  the  facts  set  forth  in  the 
special  case,  this  is  an  academical  and  not 
really  a  practical  question.  It  is  stated  in  the 
case  that  the  expenses  incurred  by  the  board 
in  respect  of  science  and  art  schools  and  classes 
under  the  Science  and  Art  Department  has 
always  considerably  exceeded  the  grants  obtained 
from  the  Science  and  Art  Department,  and  the 
deficiency  has  always  been  inade  good  by  the 
board  out  of  the  school  fund  and  the  rates  levied 
nnder  the  Elementary  Education  Acts.  By  the 
first  question,  as  I  understand  it,  having  regard 
to  the  terms  of  the  second  question,  it  is  intended 
to  ask  us  whether  it  is  within  the  power  of  the 
school  board,  as  a  statutory  corporation,  to  pro- 
vide  science  and  art  schools  and  classes  either  in 
day  schools  or  in  evening  continuation  schools,  in 
cases  where  there  is  no  need,  in  order  to  defray 
the  cost,  to  have  recourse  to  the  rates  levied 
nnder  the  Elementary  Education  Act.  I  am, 
npon  the  whole,  inclined  to  think  that  there  might 
be  circumstances  under  which  a  school  board 
might  act  as  suegested  without  legal  objections. 
In  so  sayine  I  nave  in  view  the  provisions  of 
sect  13  of  the  Education  Act  1873.  It  appears 
to  me  that  there  might  be  a  gift  to  a  school  board 
for  educational  purposes  under  that  section,  which 
would  enable  a  school  board  legally  to  provide  and 
maintain  by  means  of  it  a  science  and  art  school 
or  class.  That  is  not  the  present  case.  In 
answer  to  the  third  question  I  have  only  to  say 
that  in  my  judgment  the  rule  must  be  discharged. 
No  distinction  in  principle  between  the  dis- 
allowanoes  and  surcharges  was  supported  by 
coonsel  at  the  Bar,  and  I  do  not  see  how  any  sucb 
distinction  could  properly  be  drawn. 

Buh  dueharged. 
Solicitors :  Sharpe,  Parker,  Pritchardt,  Barham, 
and  Lawford ;  F.  W.  Halet ;    The  City  Solicitor ; 
C.  E.  Mortimer. 
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July  23,  24, 26,  and  Dee.  10,  1900. 

(Before  Lords  MxcNAaHTEN,  Daybt,  Bbamp- 

TON,  BOBB&TSON,  and  Lindlet.) 

London  Oountt  Council  v.  Attobnbt- 

General,  (a) 

on  affbal  fbom  the  court  of  appeal  in 

ENGLAND. 

Revenue — Income  tax— Deduction  of  tax  from  in- 
terett  or  annuitiee — Income  Tax  Act  1842  (6  &6 
Viet.  e.  35), ««.  60,  102— Income  Tax  Act  1853 
(16  <e  17  Viet.  e.  34),  «.  2,  tched.  D—Cwttoms  and 
Inland  Bmenue  Act  1888  (51  &  52  Vict.  c.  8), 
a.  24,  evb-i.  3. 
The  appeUanta  had  deducted  incom,e   tax  under 
Beet.  24,  $ub-ieet.  3,  of  the  Cuatoms  and  Inland 
Revenue  Act  1888 /rom  dividends  paid  by  them 
OM  their  conaolidated  itoek.      These  dividends 
were  paid  out  of  their  "  Conaolidated  Loans 
Fund,     which  consisted  (inter  alia)  of  interest 
reeeived  by  the  appeUanta  on  loans  made  by  them 
to  local  authorities,  from  which  interest  ineom.e 
tax  under  ached.  D  had  been  deducted ;  arul  also 
of  the  rent*  and  profits  of  land  upon  which  income 
tax  under  sehed.  A  had  been  paid ;  and  also  of  the 
proceeds  of  sales  of  property,  and  of  money  raised 
by  rates. 
Held  [reversing  the  judgment  of  the  court  beloio), 
that  they  were  entitled  to  retain  for  their  own 
benefit  so  much  of  the  deduction  -made  by  them 
from  the  interest  paid  by  them  to  their  mort- 
gagees in  respect  of  income  tax  as  was  equtd  to 
the  income  tax  paid  by  them  on  their  reid  estate 
under  ached.  A. 
The  words  "  Profits  or  gains  brought  into  charge 
to  such  tax "  in  sect.  24  of  the    Customs  and 
Inland  Revenue  Act  1888  are  equivalent  to  the 
words   "profits  or   gaina    brought  into  charge 
by  virtue  of  thia  Act  "  in  aect.  1U2  of  the  Income 
Tax  Act  1842. 
The    words    "charged   with   income    tax   urtder 
sclied.  D."  mean  "  charged  under  sehed.  D.  with 
income  tax." 
This  was  an  appeal  from  a  jndgment  of  the  Court 
of  Appeal  (Smith,  Collins,  and  Williams,  L.JJ.), 
reported  81  L.  T.  Rep.  698 ;  (1900)  1  Q.  B.  192, 
who  had  affirmed  a  judgment  of  the  Divisional 
Gonrt  (Day  and  Lawrance,  JJ.)<  reported  80  L.  T. 
Rep.  767 ;  (1899)  2  Q.  B.  226.    The  question  in- 
volved the  construction  to  be  placed  on  sect.  24 
(3)  of  the  Customs  and  Inland  Revenue  Act  1888. 
The  appellants  were  both  borrowers  and  lenders, 
and  the  fund  out  of  which  interest  on  the  moneys 
borrowed  was  paid  came  in  part  out  of  the  rents 
of  their  property  and  in  part  out  of  interest  pay- 
able by  the  local  bodies  to  which  loans  had  been 
made.  With  respect  to  these  loans  no  claim  arose, 
as   interest  was   deducted   under    sehed.    D    of 
the   Income   Tax  Act  by  the  borrowers.      But 
the  council  claimed  also  the  ris;ht  to  retain  the 
income  tax  under  sehed.  A  deducted  by  their 
tenants;  otherwise,  they  contended,  they  would 


be  paying  the  tax  twice  over. 
The  
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oonrts  below  decided  in  favour  of    the 
Crown. 

Sir  K  Clarke,  Q.O.,  Jelf,  Q.O.,  and  Ryde  ap- 
peared for  the  appellants. 

(a)  Beponad  byO.  E.  MALDtM,  Eiq.,  B>rrl«ter-«t-LkW. 
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The  Attomey-Cteneral  (Sir  R.  Finlay,  Q.O.), 
Danektoerts,  Q.C.,  and  Bowlatt  for  the  respondent. 

The  facta  are  fully  set  out  in  the  reports  in  the 
courts  below,  and  the  arguments  appear  suffi- 
ciently from  the  judgments  of  their  Lordships. 

At  the  conclusion  of  the  arguments  th^r 
Lordships  took  time  to  consider  their  judgment. 

Bee.  10. — ^Tbeir  Lordships  gave  judgment  as 
follows : — 

Lord  Macnaouten. — My  Lords  :  Acting  under 
statutory  authority  the  Metropolitan  Board  of 
Works  and  the  London  County  Council  as  their 
successors  have  from  time  to  time  raised  money  on 
loan  by  the  creation  and  issue  of  stock  known  as 
Metropolitan  Consolidated  Stock.  This  stock, 
and  the  dividends  upon  it,  and  the  sums  required 
to  form  a  sinking  fond  are  charged  "  indifferently  " 
on  the  whole  of  the  lands,  rents,  and  property 
belonging  to  the  council,  and,  in  addition  to  the 
benefit  of  this  charge,  the  stockholders  have  the 
security  of  the  rates.  For  the  financial  year  1897- 
98,  the  year  to  which  yonr  Lordships'  attention 
was  specially  directed,  the  dividend  on  Metropo- 
litan stock  amounted  in  round  figures  to  1,140,000{. 
On  the  other  hand,  in  that  year  the  council  re- 
ceived about  100,0002.  in  rents,  and  about  500,0002. 
for  interest  on  authorised  advances  to  other  public 
bodies.  The  balance  required  to  make  up  the 
dividend  was  raised  by  rates.  In  their  return  to 
the  Commissioners  of  Inland  Revenue  the  council 
charged  themselves  with  income  tax  on  the  pro- 
ceeds of  rates  applied  towards  the  payment  of^the 
dividend,  but  they  claimed  exemption  in  re8x>ect  of 
the  rest  of  the  money  so  applied  as  having  been 
paid  oat  of  profits  or  gains  already  brought  into 
charge.  The  commissioners  disallowed  the  claim. 
They  insisted  that  the  council  was  bound  to  pay 
over  the  amount  of  income  tax  deducted  from 
interest  on  Metropolitan  stock  so  far  as  the 
deduction  was  made  out  of  moneys  not  brought 
into  charge  under  sched.  D.  It  was  no  answer  to 
say  that  the  moneys  had  been  brought  into  charge 
nnder  some  other  schedule.  That  was  the  prin- 
cipal question  in  the  oontkoversy  before  your 
Lordships.  There  was  another  point  raised  on 
behalf  of  the  Crown  which  I  confess  that  I  do  not 
quite  understand.  It  was  seriously  argued  that, 
inasmuch  as  the  holders  of  Metropolitan  stock 
have  a  charge  on  all  the  property  of  the  council — 
capital  and  income  aliWe — for  their  interest  as 
wul  as  for  their  principal,  and  might  in  case  of 
default  resort  to  any  and  every  item  comprised  in 
their  security,  therefore  it  would  be  right  and 
proper  before  default,  and  merely  for  the  purpose 
of  computing  income  tax,  to  treat  the  dividend  on 
Metropolitan  stock  as  paid  rateably  out  of  the 
capital  of  the  property  belonging  to  the  council 
and  the  different  branches  of  Uieir  income.  That 
is  an  ingenious,  bat  not,  I  think,  a  very  business- 
like, suggestion.  It  is  enough  to  say  that  it  is 
the  plain  duty  of  the  council,  not  being  beneficial 
owners  of  the  funds  which  they  administer,  to 
keep  down  annual  charges  out  of  annual  income 
aa  far  as  it  will  extend,  and  not,  perhaps,  the  less 
so  because  the  instructions  of  the  Treasury,  under 
whose  financial  control  they  are  placed,  require 
them  to  keep  accounts  distinguishing  capital 
from  income.  The  return  to  which  I  have  already 
referred  shows  that  the  council  has  dealt  with  the 
matter  properly.  I  cannot  see  that  there  is  any- 
thing calling  for  farther  inquiry.     I  pass  from 


that  point.  It  is  not,  I  think,  ojpen  to  argument. 
I  cannot  say  as  much  for  the  principal  matter  in 
dispute.  That  involves  the  construction  of  a 
modem  Act  of  Parliament.  The  question  depends 
upon  the  meaning  and  effect  of  sub-sect.  3  of 
sect.  24  of  the  Customs  and  Inland  Revenue 
Act  1888,  which  enacts  that,  "  upon  payment  of 
any  interest  of  money  or  annuities  charged  with 
income  tax  under  sched.  D,  and  not  payable  or 
not  wholly  payable  out  of  profits  or  g^ins  brought 
into  charge  to  such  tax,"  the  rate  of  income  tax 
in  force  at  the  time  shall  be  deducted  and  an 
account  rendered  to  the  Commissioners  of  Inland 
Revenue  "  of  the  amount  so  deducted  or  of  the 
amount  deducted  oat  of  so  much  of  the  interest 
or  annuities  as  is  not  paid  out  of  profits  or  g^ins 
brought  into  charge,  as  the  case  may  be."  And 
then  the  amount  deducted  is  declared  to  be  a  debt 
due  to  the  Crown  and  recoverable  accordingly. 
It  will  be  observed  that  there  is  a  change  of 
language,  and  that  the  word  "paid"  takes  the 
place  of  the  word  "  payable,"  which  occurs  in  the 
earlier  part  of  the  sentence.  The  result,  there- 
fore, is  that  so  far  as  interest  of  money  or  annui- 
ties chargeable  under  sched.  D  are  in  fact  paid 
out  of  profits  or  gains  "brought  into  charge," 
whether  in  law  payable  thereout  or  not,  the 
person  who  makes  the  payment  and  deducts  the 
rate  of  income  tax  is  not  accountable  to  the 
Crown  for  the  duty  deducted.  The  difficulty 
which  has  given  rise  to  the  present  claim  on  the 
part  of  the  Crown  is  created  by  the  use  of  the 
words  "  profits  or  gains  brought  into  charge  to 
such  tax  "  in  the  earlier  part  of  the  sub-section, 
and  the  words  "profits  or  gains  brought  into 
charge  "  in  the  latter  part.  What  is  the  meaning 
of  "  such  tax "  ?  Aud  what  is  the  meaning  of 
"  brought  into  charge  "  P  The  Divisional  C^oit 
and  the  Court  of  Appeal  have  both  held  that  tiie 
expression  "  such  tax,"  referring  back  to  the  fore- 
going words,  means  "  income  tax  under  sched.  D," 
and  that  the  expression  "  profits  or  gains  brou^t 
into  charge  "  in  the  latter  part  of  the  sub-section 
means  "  profits  or  gains  brought  into  charge 
under  that  schedule,"  and  not  "  profits  or  gains 
brought  into  charge  by  virtue  of  the  Income  Tax 
Acta."  Kow,  if  one  had  to  construe  the  enact- 
ment with  nothing  but  the  words  of  the  sub- 
sec  cion  to  go  upon,  ignoring  the  state  of  the  law 
at  the  time  when  the  enactment  was  passed,  and 
supposing,  as  one  might  possibly  suppose  from 
the  language  used,  that  there  was  a  special  or 
peculiar  sort  of  income  tax  which  could  be  pro- 
perly described  as  "  income  tax  under  sched.  D," 
btill  I  think  that  it  would  be  difficult  to  give  anv 
satisfactory  reason  why  the  expression  "  txusk 
tax  "  should  mean  "  income  tax  under  sched.  D  " 
rather  than  "income  tax"  simply,  or  why  the 
expression  "  brought  into  charge "  should  be 
limited  to  what  is  brought  into  charge  under  one 
particular  schedule.  But  the  sub-section  in  ques- 
tion, as  the  Act  itself  declares,  is  introduced  by 
way  of  amendment.  And  how  can  you  under- 
stand the  true  meaning  and  effect  of  an  amend- 
ment unless  you  bear  in  mind  the  state  of  the  law 
which  it  is  proposed  to  amend  P  It  is  necessaiy, 
therefore,  to  take  a  wider  survey,  and  then,  I 
think,  the  meaning  of  the  enactment  becomes 
plun  enough.  I  cannot  help  thinking  that  the 
advisers  oi  the  Crown  have  somewhat  misappre- 
hended the  scope  and  leading  principles  of 
our  income  tax  legislation,  and  have  not  paid 
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sufficient  attention  to  the  state  of  the  law  at  the 
time  that  the  A<it  of  1888  was  passed.  The 
oo&Beqnence  is  that  now,  when  the  Act  of  1888 
has  been  in  force  for  a  number  of  years,  it  is 
discoTered  that  a  provision  described  in  the  Act 
as  an  "  amendment "  has  worked  a  radical  change 
in  the  law.  Income  tax,  if  I  may  be  pardoned  for 
saying  so,  is  a  tax  on  income.  It  is  not  meant  to 
be  a  tax  on  anything  else.  It  is  one  tax,  not  a 
collection  of  taxes  essentially  distinct.  There  is 
no  difference  in  kind  between  the  duties  of  in- 
come tax  assessed  under  sched.  D  and  those 
assessed  under  sched.  A,  or  any  of  the  other 
schedules  of  charge.  One  man  has  fixed  propertv  ; 
another  liyes  by  his  wits ;  each  contributes  to  the 
tax  if  his  income  is  above  the  prescribed  limit. 
The  standard  of  assessment  varies  according  to 
the  nature  of  the  source  from  which  taxable 
income  is  derived.  That  is  all.  iSched.  A  contains 
the  duties  chargeable  for  and  in  respect  of  the 
property  in  all  lands,  tenements,  and  heredita- 
ments capable  of  actual  occupation.  There  the 
standard  is  annual  value.  It  is  difficult  to  see 
what  other  standard  could  have  been  adopted  as 
a  general  rule.  But  there  again,  if  the  subject 
of  charge  be  lands  let  at  rack-rent,  the  annual 
value  is  "  understood  to  be  the  rent  by  the  year 
at  which  the  same  are  let."  In  every  case  the  tax 
is  a  tax  on  income,  whatever  may  be  the  standard 
by  which  the  income  is  measured.  It  is  a  tax  on 
"profits  or  gains "  in  the  case  of  duties  charge- 
able under  sched.  A,  and  everything  coming 
under  that  schedule — the  annual  value  of  lan£ 
capable  of  actual  occupation  as  well  as  the  earn- 
ings of  railway  companies  and  other  concerns 
connected  with  land — just  as  much  as  it  is  in  the 
case  of  the  other  schedules  of  charge.  And  it  is 
to  be  observed  that  the  expression  "  profits  or 
gains  "  which  occurs  so  often  in  the  Income  Tax 
Acts  is  constantly  applied  without  distinction  to 
the  subjects  of  charge  under  all  the  schedules. 
I  need  not  trouble  your  Lordships  by  giving 
instances  of  this  use  of  the  expression,  becaase  I 
shall  presently  have  occasion  to  call  your  Lord- 
ships' attention  to  a  section  in  the  Act  of  1842 
in  which  it  so  happens  that  the  expression 
"  profits  or  gains  arising  from  lands,  tenements, 
hereditaments,  or  heritages "  is  used  to  denote 
the  annual  value  of  lands  capable  of  actual  occu- 
pation brought  into  charge  under  sched.  A.  I 
will  only  refer  in  passing  to  one  rather  striking 
example.  The  "gener^  declaration"  required 
by  the  Act  of  1842,  s.  190,  sched.  G,  xv.,  is 
described  as  "  general  declaration  by  each  person 
returning  a  statement  of  profits  under  soheds. 
(A),  (B),  (D),  or  (E)."  Unfortunately  the  learned 
judges  of  the  courte  below  took  a  very  different 
view  in  regard  to  this  point.  That,  I  think,  was 
the  initial  mistaka  In  the  Divisional  Court  the 
argument  on  behalf  of  the  Crown,  as  reported, 
was  this  :  "  The  tax  under  sched.  A  is  a  tax  on 
property,  and  is  totally  distinct  from  income  tax 
under  sched.  D."  It  appears  from  the  shorthand 
notes  that  this  argument  was  adopted  by  the 
court  without  any  qualification.  Indeed  the  pre- 
mding  judge  seems  to  have  held  that  "  sched.  A  " 
waa  "  not  part  of  the  Income  Tax  Act"  The 
passage  is  omitted  in  the  printed  report,  though 
it  is  really  the  key  to  the  judgment,  (a)    In  the 

(a)  The  words  appear   ia   the  Law  Trass   report 
(80  L.  T.  Eep.  770). 


Conrt  of  Appeal  the  argument  apparently  was 
not  put  quite  so  high,  bat  there  is  this  observa- 
tion in  the  leading  judgment :  "  The  tax  under 
sched.  I)  is  a  tax  upon  gains  and  profits,  an 
entirely  different  tax  from  the  tax  under 
sched.  A."  The  other  members  of  the  court  agreed. 
With  all  deference  I  do  not  think  that  a  sound 
view  of  the  Income  Tax  Acte.  It  is  interesting, 
and,  I  think,  instructive,  to  trace  the  develop- 
ment of  income  tex  legislation,  A  ve^  clear 
account  of  it  is  to  be  found  in  Mr.  Stephen  DoweU's 
excellent  work.  I  turn  at  once  to  the  original 
Act,  the  Act  of  1799,  39  Geo.  3,  c.  13,  as 
amended  by  39  G«o.  3,  c.  22.  For  the  purposes 
of  the  tax  the  income  for  the  current  year  of 
persons  to  be  assessed  was  ranged  under  four 
divisions :  (1)  Income  arising  from  lands,  tene- 
mente,  and  hereditemente;  (2)  income  arising 
from  personal  property,  and  from  trades,  pro- 
fessions, offices,  pensions,  stipends,  employments, 
and  vocations ;  (3)  income  arising  out  of  Great 
Britain ;  (4)  income  not  falling  under  any  of  the 
foregoing  rules.  In  the  form  of  return  required 
from  the  taxpayer,  which  is  given  in  a  schedule, 
these  four  heads  of  income  were  represented  by 
"of  which  the  first  fourteen  fell 


nineteen ' 

under  division  1.  The  taxpayer  had  to  return  his 
income  under  each  and  all  of  these  cases.  From 
this  total  income  the  taxpayer  was  allowed  to 
make  a  great  many  deductions  under  various 
heads,  also  specified  in  the  schedule.  There  were 
deductions  for  rents  of  all  sorte.  There  was  a 
deduction  for  "  annual  interest  for  debte,"  whether 
"  personal "  or  charged  on  property  enumerated  in 
the  several  "cases  ;  a  deduction  for  "allowance 
to  children  or  other  relations,"  and  a  deduction  for 
"annuities."  The  total  amoimt  of  deductions 
was  to  be  subtracted  from  the  total  amount  of 
income,  and  the  difference  was  the  "  income 
chargeable."  That  general  return,  as  Mr.  Dowell 
observes,  was  regarded  as  the  most  objectionable 
feature  in  the  iocome  tax.  By  the  Act  of  1803, 
in  lieu  of  a  general  return,  particular  returns  of 
income  from  particular  sources  were  required. 
That  vas  the  origin  of  the  five  schedules  of 
charge  with  which  we  are  now  so  familiar.  It  was 
not  that  there  was  any  difference  in  kind  between 
the  income  arising  from  the  different  sources. 
The  alteration  was  made  in  order  to  avoid  dis- 
closure of  the  taxpayer's  circumstances.  This 
new  method  was  found  to  work  so  well  that  it  has 
been  continued  in  every  Income  Tax  Act  e^er 
since.  The  Act  of  1853,  after  imposing  the  duties 
of  income  tax  by  sect.  1,  distributes  those  duties 
in  sect.  2  among  the  different  schedules  A,  B,  C, 
D,  and  E,  on  the  ground,  as  there  stated,  of 
convenience  of  classification  and  facility  of  col- 
lection. Another  departure  was  made  in  1803 
from  the  system  adopted  in  the  Act  of  1 799.  The 
principle  was  established  of  taxing  income  at  ite 
source,  and  afterwards  distributing  the  burden 
among  those  upon  whose  shoulders  it  ought 
to  fall.  Speaking  generally,  the  deductions 
authorised  by  the  Act  of  1799  were  pro- 
hibited altogether,  and  the  taxpayer  liable  to 
an  annual  payment,  whether  payable  out  of  any 
subject  of  charge  or  not,  was  authorised  to  dedu(^ 
and  retein  the  tax  upon  the  payment  which  he 
was  bound  to  make.  And  so  the  law  stood  when 
the  Act  of  1888  was  passed.  I  need  not  trouble 
your  Lordships  with  a  reference  to  all  the  provi- 
sions of  the  Income  Tax  Acte  which  authorise  a 
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person  who  has  paid  incoine  tax  on  what  is  not 
really  available  income  because  it  indndes  money 
which  he  has  to  pay  over  to  someone  else,  to 
dednct  and  retain  the  tax  upon  that  payment. 
But  it  is,  I  think,  worth  while  to  refer  very  briefly 
to  sects.  102. 103,  and  104  of  the  Aot  of  1842.  In 
the  Act  of  1842  the  charge  upon  annuities,  yearly 
interest  of  money,  and  other  annual  payments  is 
not  expressly  included  in  sched.  D,  where  it  was 
afterwards  placed  by  the  Act  of  1853.  It  forms 
the  subject  of  a  distinct  section.  The  charging 
section  is  sect.  102.  It  extends  to  all  annual  pay- 
ments. The  charge  is  to  be  according  to,  and 
under  and  subject  to,  the  provisions  by  which  the 
duty  in  the  third  case  of  sched.  D  may  be  charged. 
Then  there  is  a  provision  that  "in  every  case 
where  the  same  shall  be  payable  out  of  profits  or 
gains  brought  into  charge  by  virtue  of  this  Aot " 
— your  Lordships  wdl  note  those  words ;  they 
«xt«id  to  income  chargeable  under  each  of  the 
five  schedules — no  assessment  is  to  be  made  upon 
the  person  entitled  to  the  annual  payment.  The 
whole  of  the  profits  and  gains  are  to  be  charged, 
and  the  person  charged  in  respect  thereof  is  en- 
titled to  deduct  a  proportional  part  of  the  dnty 
when  he  comes  to  make  the  annual  payment  to 
which  he  is  liable.  In  every  other  case  the  annual 
payment  is  charged  with  duty  in  the  hands  of  the 
recipient.    Then  sect.  103  imposes  penalties  on 

Eersons  refusing  to  allow  the  deductions  authorised 
y  the  Act.  It  is  only  material  as  showing  that 
these  provisions  with  regard  to  annual  payments 
extend  to  annual  payments  out  of  profitv  or  gains 
chargeable  under  all  the  different  schedules. 
Then  comes  sect.  104,  a  curious  section  and  one 
lather  clumsily  framed.  It  provides  that  when 
it  is  proved  to  the  satistaction  of  (he  commis- 
sioners "that  aoy  annual  payment  shall  be 
annually  paid  out  of  the  profits  and  gains  bond 
Jide  accounted  for  and  charged  by  virtue  of  this 
Act  at  the  rate  and  according  to  the  rules  speci- 
fied in  sched.  D,"  a  certificate  may  be  granted 
entitling  the  person  so  assessed,  upon  making  the 
annual  payment,  to  deduct  a  proportionate  part 
of  the  duty,  and  then  it  goes  on  to  say  that "  no 
soch  certificate  shall  be  required  when  such  pay- 
ments are  to  be  made  out  of  the  pi-ofits  or  gains 
arising  from  lands,  tenements,  hereditaments,  or 
heritages  as  before  mentioned,  or  of  any  office  or 
employment  of  profit,  or  out  of  any  annuity, 
stipend,  or  any  dividend  or  share  in  such  public 
annnities  as  are  herein  mentioned,  but  such  de- 
ductions may  be  made  without  having  obtained 
such  certificate."  So  it  came  to  this  in  the  result, 
that  a  certificate  was  only  reqaired  when  the  pay- 
ment was  to  be  made  out  of  profits  or  gains 
chargeable  under  sched.  D.  A  change  was  made 
by  the  Act  of  1853  in  ease  of  the  taxpayer. 
Sect.  40  of  that  Act  had  the  effect  of  dispensing 
with  the  certificate  of  the  commissioners  alto- 
gether. It  authorised  "  every  person  "  liable  to 
the  payment  of  i-eut  or  yearly  interest  of  money, 
or  any  other  annual  payment,  on  making  such 
payment  to  "  deduct  and  retain  thereont "  the  rate 
of  duty  then  payable.  It  is  obvioos  that  that 
enactment  was  not  a  suf&cient  protection  for  the 
Crown.  It  contained  no  provision  for  oases  where 
tko  annual  payment  was  made  out  of  gains  or 
profits  not  brought  into  charge  by  virtue  of  the 
Act.  And  the  person  making  the  annual  payment 
was  not  bound  to  make  a  deduction  for  income  tax; 
if  he  did,  he  was  apparently  not  bound  to  account 


to  the  Grown  except  in  the  case  of  payment  out  of 
gains  under  sect.  102  of  the  Act  of  1842.  It  was 
to  stop  this  gap,  as  it  seems  to  me,  that  the  enact- 
ment now  under  consideration  was  passed.  It 
was  not  intended,  I  think,  to  effect  a  revolution  in 
income  tax  law.  Now,  what  has  the  Act  of  1888 
really  done  P  It  is  no  longer  optional  for  a  person 
who  has  to  make  an  annual  payment  to  dednct  in- 
come tax.  He  is  bound  to  make  the  deduction,  and 
bound  to  pay  over  to  the  Grown  the  amount 
deducted  unless  the  payment  comes  out  of  income 
which  has  ali-eady  paid  the  duty.  That  is  a  sub- 
stantial improvement,  and  a  reasonable  security 
for  payment  of  duty  in  many  cases  where  formerly 
it  was  liable  to  be  evaded.  But  to  read  the 
enactment  as  imposing  a  double  duty  would  be 
contrary  to  the  wuole  scope  of  income  tax  legisla- 
tion, and  whimsical  in  the  highest  degree,  when 
you  consider  that  the  double  burden  would  neces- 
sarily fall  upon  the  fund-holder,  in  whose  case 
the  collection  of  duty  is  certain,  while  a  person 
chargeable  under  sched.  D  would  be  expressly 
exempted  from  double  duty.  It  seems  to  me  that 
the  mistake  comes  from  misreading  sub-sect.  3, 
and  making  a  pause  in  the  sentence  at  a  wrong 
place,  and  so  treating  the  words  "  income  tax 
under  sched.  D  "  as  a  compound  expression  instead 
of  connecting  the  words  "  under  sched.  D  "  with 
"  charged,"  to  which  they  properly  belong.  When 
the  enactment  speaks  of  "interest  of  money 
or  annuities  charged  with  income  tax  under 
sched.  D,"  it  does  not  refer  to  such  interest  or 
annuities  as  being  charged  with  a  special  kind  of 
income  tax.  There  is  really  no  such  thing  as 
income  tax  under  sched.  D  m  that  sense.  The 
expression  only  means  "  assessed  to  income  tax  in 
aocordance  with  the  provisions  of  sched.  D."  It 
seems  to  me,  therefore,  that  the  contention  put 
forward  on  behalf  of  the  Crown  cannot  be  main- 
tained ;  and  I  am  of  opinion  that  the  information 
must  be  dismissed  with  costs,  and  I  move  yoor 
Lordships  accordingly. 

Lord  Datbt. — My  Lords  :  I  had  prepared  the 
judgment  which  I  am  about  to  read  before  I  had 
the  advantage  of  seeing  that  which  has  been 
delivered  by  Lord  Macnaghten.  There  is  neces- 
sarily some  repetition  in  what  I  have  written,  but 
I  think  it  better,  as  we  are  differing  from  the 
court  below,  to  read  my  own  judgment.  I  am 
against  the  contention  of  the  Grown  on  both  the 
points  which  have  been  raised.  The  enactment 
on  the  constraction  of  which  the  case  turns  is  the 
3rd  sub-section  of  sect.  24  of  the  Customs  and 
Inland  Revenue  Act  1888 ;  but,  in  order  to  under- 
stand this  section,  it  will  be  proper  to  refer  to  a 
few  sections  of  the  earlier  Income  Tax  Acts.  By 
the  10th  rule  of  sect.  60  of  the  Act  of  1842,  which 
is  applicable  to  sched.  A,  it  is  provided  (reading 
it  shorUy)  that  where  any  lands  are  subject  or 
liable  to  the  payment  of  (inter  alia)  any  annual 
payment  thereupon  reserved  or  charged,  the  owner 
may  retain  the  proportionate  part  of  the  tax  out 
of  such  annual  payment.  The  person  entitied  to 
the  receipt  of  the  annual  payment  is  bound  to 
allow  the  deduction,  and  the  owner  is  discharged 
of  so  much  money  as  if  the  same  had  been  actually 
paid  to  the  person  entitled  to  the  annual  payment 
An  annual  payment  of  course  includes  interest 
reserved  by  the  year  on  a  mortgage,  notwith- 
standing the  suggestion  of  counsel  to  the  contrary. 
It  has  been  continuously  so  construed  by  land- 
owners, mortgagees,  and  the  Crown,  and  it  any- 
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tbing  were  wanted  to  make  clear  that  which  was 
clear  enough  before,  it  will  be  foand  in  the  11th 
rule,  which  makes  special  provision  for  the  case 
of  a  mortgagee  in  possession,  who  receives  the 
rents  and  pays  himself  his  own  interest,  allowing 
the  amonnt  of  the  tax  on  his  interest  to  the  mort- 
gagor. Sect.  102  of  the  same  Act  brings  the 
yearly  interest  of  money,  whether  payable  as  a 
charge  upon  any  property  or  as  a  reservation 
thereout,  or  as  a  personal  debt  or  obli^tion, 
wrthin  the  third  case  of  sched.  D ;  but  it  is  pro- 
vided tha*-  where  the  same  shall  be  "  payable  oat 
ot  profits  or  gains  brought  into  charge  by  virtue 
of  this  Act  (your  Lordships  will  observe  the 
limguage),  no  assessment  is  to  be  made  npon  the 
person  entitled  to  such  interest,  but  the  whole  of 
such  profits  or  gains  is  to  be  charged  with  the 
duty  upon  the  person  liable  to  make  the  payment, 
and  he  is  entitled  to  deduct  the  proportionate 
amount  of  the  tax  from  the  yearly  interest,  and 
is  thereby  discharged  of  so  much  money  as  such 
deduction  shall  amount  to.  I  construe  the  words 
"profits  or  gains  brought  into  charge  by  virtue 
of  this  Act  as  including  all  annual  income 
charged  with  the  tax  under  any  of  the  schedules, 
and  not  as  confined  to  profits  charged  under 
sched.  D.  This  is,  I  think,  the  natural  meaning 
of  the  words ;  but  it  is  made  clear  by  the  terms 
of  sect.  104,  enabling  the  commissioners  to  grant 
a  certificate  of  the  tax  having  been  paid,  and 
making  such  certificate  a  coadition  precedent  to 
the  deduction  where  the  annual  payment  is  made 
out  of  profits  and  gains  "  charged  by  virtue  of  this 
Act  at  the  rate  and  according  to  the  rules  specified 
in  sched.  D.''  Then  follows  a  proviso  in  these 
terms  :  "  Provided  always  that  no  such  certificate 
shall  be  required  where  such  payments  are  to  be 
made  out  of  the  profits  or  gains  arising  from 
lands,  tenements,  hereditaments,  or  heritages  as 
before  mentioned ;  or  of  any  office  or  employment 
of  profit,  or  out  of  any  annuity,  pension,  stipend, 
or  any  dividend  or  share  in  such  public  annuities 
as  are  herein  mentioned,  but  such  deductions  may 
be  made  without  having  obtained  any  certificate." 
Your  Lordships  will  observe,  in  passing,  the  bear- 
ing which  the  language  of  these  sections  has  upon 
one  of  the  arguments  addressed  to  us,  of  which 
more  hereafter.  It  is  not  open  to  doubt,  and  was 
not  disputed,  that  sects.  60  and  102  alike  mean 
that  the  person  paying  the  yearly  interest  may 
deduct  and  retain  the  amount  of  the  tax  for  his 
own  benefit,  and  the  scheme  of  the  Act  is  so  far 
clear,  and  is  in  favour  of  the  taxpayer.  It  was, 
no  doubt,  considered  that  the  real  income  of  an 
•owner  of  incumbered  property,  or  of  property 
charged  (say)  with  an  annuity  under  a  wUl,  is  the 
Annual  income  of  the  property  less  the  interest  on 
the  incumbrance,  or  the  annuity ;  and  the  mort- 
gagee or  annuitant  and  the  owner  of  the  property 
4ire,  in  a  sense,  entitled  between  them  to  the  income, 
and  therefore  the  Grown  receiving  the  tax  on  the 
whole  income,  in  the  first  instance,  from  the 
owner,  has  no  further  claim  against  the  mort- 
4^ee  or  annuitant,  on  whose  account  the  owner 
is  deemed  to  have  paid  as  well  as  on  his  own ;  or,  in 
-other  words,  the  Grown  cannot  under  this  Act 
-demand  the  tax  twice  over  on  the  same  income. 
Tbe  only  other  section  to  which  I  need  refer  is 
«ect.  40  of  the  Income  Tax  Act  1863  (16  &  17  Vict. 
<c.  34),  by  which  persons  liable  to  the  payment  of 
iiny  yearly  interest  or  other  iHninal  payment, 
either  as  a  charge  npon  any  property,  or  as  a 


personal  debt  or  obligation,  are  empowered  to 
deduct  the  income  tax  therefrom.  I  now  turn  to 
the  section  to  be  construed,  which  is  in  pari 
materia  with,  and  complementanr  to,  the  earlier 
enactments.  The  words  are  :  "  Upon  payment  of 
any  interest  of  moneys  or  annuities  charged  with 
income  tax  under  sched.  D,  and  not  payable,  or 
not  wholly  payable,  out  of  profits  or  gains  brought 
into  charge  to  such  tax,  the  person  by  or  through 
whom  such  interest  or  annuities  shall  be  paid 
shall  deduct  thereout  the  rate  of  income  tax  in 
force  at  the  time  of  such  payment,  and  shall 
forthwith  render  an  account  to  the  Commis- 
sioners of  Inland  Revenue  of  the  amount  so 
deducted,  or  of  the  amount  deducted  out  of  so 
much  of  the  interest  or  annuities  as  is  not  paid 
out  of  profits  or  gains  brought  into  charge, 
as  the  case  may  be,  and  such  amount  shall  ' 
be  a  debt  due  from  such  person  to  Her  Majesty, 
and  recoverable  as  such  accordingly."  I  confess 
that  I  should  have  thought  the  meaning  of  these 
words  sufficiently  plain  when  read  with  the  earlier 
enactments.  Their  general  efEdct  is  to  make  it 
compulsory  on  the  person  paying  taxable  interest 
of  money  (not  payable  out  of  income  already 
taxed)  to  deduct  the  tax  and  acconnt  for  it  to  the 
Grown  (as  in  such  a  case  he  would  be  bound 
to  do),  instead  of  leaving  the  deduction  to  his 
option,  as  was  done  by  sect.  40  of  the  Act  of 
1853.  But  the  singular  thing  is  that  the  learned 
Attorney- General  and  his  junior,  while  they  tell 
us  that  this  is  a  mere  collecting  section  for  im- 
provement of  the  machinery  of  collecting  the 
tax,  and  not  a  charging  section,  nevertheless  give 
a  construction  to  the  words  which  seriously  and 
materially  increases  the  burden  on  the  subject, 
and  enables  the  Crown  in  the  present  case,  and 
other  similar  cases,  to  claim  payment  of  the  tax 
twice  over.  They  say  that  the  words  "  brought 
into  charge  to  such  tax  "  mean  "  to  income  tax 
under  sched.  D,"  and  the  section  therefore 
applies  to  all  interest  charged  upon  or  payable 
out  ot  income  not  within  that  schedule.  In  other 
words,  the  effect  (they  say)  of  the  section  is  to 
deprive  the  subject  of  the  benefit  of  rule  10  of 
sect  60  and  sect.  102  of  the  Act  of  1842.  The 
incumbered  owner  of  land  or  of  pioperty  or 
income  within  scheds.  C  and  E  must  deduct  the 
tax  from  his  incumbrancer's  interest,  but  pay  it 
over  to  the  Crown,  instead  of  retaining  it  for  his 
own  benefit  as  previously  he  was  entitled  to  do. 
One  wonders  why  it  has  taken  ten  years  or  more 
to  develop  this  view  of  sect.  24  of  the  Act  of 
1888,  which,  if  correct,  must  be  immensely  bene- 
ficial to  the  Crown.  In  my  opinion  this  con- 
struction of  the  section  is  entirely  wrong. 
Grammatically  I  think  it  wrong.  I  think  that 
the  words  ''chai^d  with  income  tax  under 
sched.  D  "  mean  "  charged  under  sched.  D  with 
income  tax,"  and  the  words  "  such  tax  "  mean 
the  tax  which  is  called  in  the  Act  "income  tax." 
It  is  said  that  the  tax  imposed  on  property  within 
sched.  A  is  not  strictly  an  income  tax,  because  it 
is  levied  on  the  annual  value  of  property,  and  not 
on  the  profits  received  by  the  owner.  This  no 
doubt  is  so,  and  if  one  were  writing  a  treatise  on 
taxation  it  would  be  proper  to  refer  to  this  dis- 
tinction. But  the  question  is,  What  do  the  words 
"  income  tax  "  mean  in  the  language  of  the  Legis- 
lature and  in  this  Act  P  I  believe  uiat  the  expres- 
sion is  not  used  in  either  of  the  principal  Acts 
of  1842  and  1853,  bat  by  the  Short  Titles  Act   t 
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1892  these  statutes  have  teoeived  the  title  of  the 
Income  Tax  Acts  1842  and  1853.  The  first  in- 
stance of  the  words  being  used  by  the  Legislatare 
of  which  I  am  aware  is  in  the  title  of  another 
Act  of  1853,  relating  to  deduction  in  respect  of 
life  insurance.  But  in  an  Act  of  1856,  for  relioTing 
Scotch  landlords  in  respect  of  public  burdens  not 
borne  by  landlords  in  England,  "  Income  tax  " 
is  the  expression  used  for  describing  the  tax 
levied  under  sohed.  A.  And  not  to  weary  your 
Lordships,  the  words  may  be  found  in  all  the 
-subsequent  Acts  (which  have  been  passed  almost 
yearly)  as  describing  the  tax  which  is  levied 
under  all  the  five  scnedules  without  distinction. 
In  this  Act  of  1888,  sect.  24  is  one  of  a  group  of 
sections  collected  under  the  heading  of  "  income 
tax."  By  sect.  23  it  is  enacted  that  there  shall  be 
charged,  collected,  and  paid  the  following  duties 
of  income  tax  under  all  the  five  schedules.  I 
come  to  the  conclusion  that  the  expression 
"income  tax,"  iu  the  language  of  the  Legis- 
lature, is  a  generic  description  of  the  tax  which 
is  levied  under  all  the  schedules  alike,  and  is  so 
used  in  sect.  24.  Again  it  is  said  (if  I  understood 
Mr.  Danokwerts  rightly)  that  the  expression 
"profits  and  gains"  has  a  technical,  or  almost 
technical,  meaning  as  descriptive  only  of  the 
taxable  subjects  comprised  in  sched.  D.  No 
doubt  from  the  nature  of  the  case  the  word 
"gains"  is  more  frequently,  though  not  exclu- 
sively, used  in  sched.  D.  But  unluckily  for  the 
argument,  the  word  "  profits  "  is  the  word  selected 
by  the  Legislature  for  describing  generally  the 
subjects  of  taxation  under  the  Income  Tax  Acts. 
The  title  to  as  well  the  Act  of  1842  as  that  of 
1853,  is  "An  Act  for  gi-anting  to  Her  Majesty 
duties  on  profits  arising  from  property,  profes- 
sions, trades,  and  offices."  I  have  already  drawn 
attention  to  the  language  of  sect.  102,  and  to  the  use 
of  the  words  "  profits  or  grains  arising  from  lands, 
tenements,  hereditaments,  and  heritages"  in 
sect.  104  of  the  Act  of  1842.  The  truth  is  that  the 
income  tax  is  intended  to  be  a  tax  upon  a  person's 
income  or  annual  profits,  and  although  (for  con- 
cm  vable  and  no  doubt  good  reasons)  it  is  imposed  in 
respect  of  the  annual  value  of  land,  that  arrange- 
ment is  but  the  means  or  machinery  devised  oy 
the  Legislature  for  getting  at  the  profits.  Com- 
paring sects.  102  and  104  of  the  Act  of  1842  with 
this  section,  I  think  the  words  "  profits  or  gains 
brought  into  charge  to  such  tax  "  are  intended  to 
be  and  are  the  exact  equivalent  of  the  words 
"profits  or  gains  brought  into  charge  by  virtue 
of  this  Act"  in  sect.  102.  I  am,  therefore, 
of  opinion  that  the  words  "profits  or  gains" 
are  apt  words,  and  the  words  chosen  by  the 
Legislature  for  describing  not  only  the  taxable 
subjects  under  sched.  D,  but  also  those  comprised 
in  scheds.  A  and  B  and  the  other  schedules ;  and  I 
hold  that  the  London  County  CounoU  are  entitled 
to  retain  for  their  own  benefit  so  much  of  the 
deduction  made  by  them  from  the  interest  paid 
by  them  to  their  mortgagees  in  respect  of  income 
tax  as  is  equal  to  the  income  tax  paid  by  them  on 
their  real  estate  under  sched.  A,  or,  which  comes 
to  the  same  thing,  to  account  to  the  Crown  only 
for  the  deducted  income  tax  on  so  much  of  the 
interest  as  is  not  paid  out  of  their  income  which 
has  already  been  taxed.  On  the  second  point  I  find 
it  difficult  to  express  myself  with  becoming  respect. 
The  contention  is  that  as  the  interest  on  their 
consolidated  stock  is  charged  on  the  whole  of  the 


lands,  rents,  and  property  belong  to  the  cound) 
and  on  their  rates,  such  interest  ought  for  th& 
benefit  of  the  Crown  to  be  apportioned  rateably 
over  all  the  subjects  of  the  charge,  and  only  a 
rateable  proportion  be  deemed  to  be  paid  out 
of  their  income  from  rents  or  from  interest 
receivable  by  them  from  their  own  ^  debtors. 
The  proposition  has  the  merit  of  novelty. 
Admittedly  there  is  no  authority  for  it.  The- 
attention  of  your  Lordships  was  not  called  to- 
any  statutory  enactment  directing  any  sncfa. 
procedure,  or  to  any  principle  of  law  whicb 
prescribes  it.  On  the  contrary,  the  general  prin- 
ciple of  payment  in  due  course  of  administration 
is  to  pay  annual  charges  in  the  first  place  out  of 
annual  income.  It  is  not  required  by  the  Income 
Tax  Acts,  in  order  to  raise  the  right  of  deduction 
and  retention,  that  the  interest  or  annual  payment- 
shall  be  exclusively  charged  upon  or  payable  out 
of  profits  or  gains  brought  into  charge.  It  i» 
enough  if  the  interest  is  charged  upon  or  payable 
out  of  the  taxable  income,  though  there  may  be 
other  subjects  of  charge.  But  the  mortgagor 
cannot,  of  course,  retain  against  the  Crown  more- 
income  tax  than  he  has  paid.  One  of  the  learned 
judges  in  the  Court  of  Appeal  seems  to  have- 
thought  that  the  case  might  be  different  if  the 
county  council  had  made  some  appropriation  of 
their  funds,  though  it  is  difficult  to  see  how  any 
account  keeping  by  the  debtor  could  alter  th& 
rights  of  the  Crown.  If  such  appropriation  be- 
wanted  I  find  it  in  the  regulations  approved  by 
the  Treasury  under  the  statutory  powers  for  the- 
division  of  the  account  of  the  Gonsdidated  Loans- 
Fund  into  an  income  account  and  a  capital 
accoont,  pnrsnant  to  the  regulations  approved 
by  the  Treasury,  under  the  statutory  powers.  I 
am  of  opinion  that  the  judgment  app^ed  fromi 
should  be  reversed,  and  uiat  the  informatioik 
should  be  dismissed  with  costs,  and  the  respon- 
dent should  also  pay  the  costs  of  the  appeUanta. 
in  the  Court  of  Appeal  and  in  this  House. 

Lord  Bbaupton  and  Lord  Bobbbtson  con> 
curred. 

Lord  LiNDLET. — My  Lords:  The  main  queslaou 
raised  by  this  appeal  turns  on  the  true  construction 
of  sect.  24,  clause  3,  of  the  Customs  and  Inland 
Revenue  Act  1888  (51  &  52  Vict.  o.  8).  This. 
enactment  has  no  special  reference  to  the  Londoa 
County  Council,  but  is  a  general  enactment  applic- 
able to  that  bodv,  inasmuch  as  they  have  to  pay? 
interest  to  the  holders  of  their  consolidated  stock. 
The  language  of  the  enactment  is  such  that,  if  it 
had  to  be  construed  by  itself,  I  should  feel  som& 
difficulty  in  putting  upon  it  any  other  interpreta- 
tion than  that  which  has  been  put  upon  it  by 
the  conrt  of  first  instance  and  by  the  Court  of 
Appeal,  and  is  contended  for  by  the  Crown. 
In  other  words,  I  should  read  "such  tax"  ixk 
sect.  24,  clause  3,  as  applying  to  income  tax  under 
sched.  D,  and  not  as  applying  to  income  tax  gene- 
rally. But  the  enactment  in  question  cannot  be 
read  by  itself.  Its  object  is  simply  to  cure  a 
defect  in  prior  enactments,  not  to  remodel  them. 
Sect.  24,  clause  3,  must  be  read  with  them,  and, 
so  far  as  its  language  permits,  it  must  be  so  con- 
strued as  to  accomphsh  its  special  object  and 
produce  with  them  results  which  are  in  conformity 
-with  the  principles  on  which  they  are  framed,  and 
-with  the  scheme  of  taxation  contained  in  their 
provisions.    The  construction  to  which  I  ha^e 
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referred  appears  to  me  to  be  quite  inconaistent 
^th  those  prmciplea  and  with  snch  scheme. 
It  introduces  anomalies  which  are  startling  and 
irrational,  and  there  is  no  reason  to  suppose  that 
'the  Legislature  ever  Contemplated  them.  The 
judf^ents  of  Lords  Macnaghtenand  Darey,  which 
I  have  had  the  advantage  of  reading,  have  made 
■this  so  clear  that  it  is  quite  unnecessary  for  me  to 
say  more  upon  this  point.  The  luignage  of 
«ect.  24,  clause  3,  is  by  no  means  so  pltun 
and  free  from  ambiguity  as  to  justify  a  con- 
-etraction  which  leads  to  such  results;  and  if 
Authority  is  wanted  to  show  that  the  Income 
Tax  Acts  must  be  treated  as  a  whole,  such  autho- 
rity  will  be  found  in  the  decision  of  this  House 
an  Colquhoun  y.  Brooks  (61  L.  T.  Bep.  518 ;  14 
App.  Gas.  493).  The  courts  below  have  not,  in  my 
.opinion,  given  sufficient  weight  to  those  sections 
in  the  earlier  Acts  to  which  our  attrition  was 
^sailed  by  the  appellants,  and  which  have  been  so 
[folly  commented  upon  by  the  noble  Lords  who 
^la-ve  preceded  me.  1  also  agree  with  what  they 
iiare  said  on  the  subordinate  question  of  appor- 
<donment.  For  the  reasons  given  by  them  I  have 
«ome  to  the  conclusion  uat  the  judgments 
Appealed  from  cannot  be  supported,  and  that  the 
Appeal  should  therefore  be  allowed. 

Order  appealed  from  reverted.    Information 

dwmiiied  with  eoete  in  the  courts  beloK  and 

•in  ihii  Home. 
Solicitor  for  the  appellants,  W.  A.  Blaxland. 
Solicitor  for  the  respondent,  F.  C.  Gore  (Soli. 
citor  of  Inland  Bevenne). 
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Nov.  30  and  Dee.  3, 1900. 

<Before  Lord  Alvebstone,  G.J.,  Right  and 

Williams,  L.JJ.) 

Be  Wellbobne.  (a) 

APPEAL  FBOK  THE  CHAKCEBT  DIVISION. 

Solicitor — Costs — 'Taxation— ApplieaHon  by  cestui 
que  trust — Payment  by  trustee — Lmse  of  twelve 
mmths— Solicitors  Act  1843  (6  &  f  Viet.  e.  73), 
ss.  39,  41. 

fr^ere  a  solieitot's  hiU  has  been  paid  by  a  trustee, 
no  order  can  be  made  for  taxation  of  the  bill  on 
the  application  of  a  cestui  que  trust  iohere 
such  application  is  not  made  vnthin  twelve 
calendar  months  after  the  payment  by  the 
trustee. 

Decision  of  Kekewich,  J.  (82  L.  T.  Bep.  375) 
reversed. 

In  1896  the  trustees  of  a  will  paid  the  bill  of 

■costs  of  a  solicitor  who  acted  for  them  in  their 

capacity  of  trustees. 

In  1900  a  cestui  que  trust  nnder  the  will  applied 

for  and  obtained  an  order  from   Kekewich,  J. 

^irectiiig  that  the  bill  should  be  taxed. 
J^m  this  decision  the  solicitor  appealed. 
P.  0.  Lawrence,  Q  G.  and  F.  Stallard  for  the 

ai^llaat. — This  application  by  the   cestui  que 

iruet  ia  ont  of  time  as  it  was  not  made  within 

(«)  Bainrtad  by  W.  C.  Bisa.  Esq.,  Barrliter-ftt-LftV. 


twelve  months  after  payment  of  the  bill  by  the 
trustees  as  provided  by  sect.  41  of  the  Solicitors 
Act  1843.  This  is  a  bill  within  sect.  39,  and  the 
words  "any  such  biU  as  aforesaid"  in  sect.  41 
refers  to  all  bills  referred  to  in  sects.  37,  38, 
and  39.  Under  sect.  41.  if  the  bill  has  been  paid, 
an  application  to  tax  it  will  be  granted  if  there 
are  special  circumstances  and  if  such  applica- 
tion is  made  within  twelve  months  afterpayment ; 
but  if  the  application  is  not  made  within  twelve 
months  after  payment,  there  is  no  Jurisdiction  to 
order  taxation  on  any  ground.  If  the  solicitor 
has  been  wrongly  paid  any  amount,  the  only 
remedy  of  the  cestui  que  trust  under  those 
cLrcumsttuices  is  against  the  trustee.  This  prac- 
tice has  been  established  since  1844,  and  the  court 
will  not  alter  it  now : 

Be  Dmcnes,  5  Beay.  425  ; 

Re  Uauey,  8  Beav.  458  ; 

lie  yeatt,  10  B«av.  181 ; 

Be  Dickson,  28  L.  T.  Bep.  O.  S.  153  ;  8  D.  M.  &  0. 
655; 

Be  Baker,  8  L.  T.  Bep.  566 ;  32  Beav.  526  ; 

Be  Preia,  35  Beav.  34  ; 

Be  Jaekfon,  60  L.  T.  Bep.  589  ;  40  Ch.  Div.  495 ; 

Be  Sutton  and  lUioH,  49  L.  T.  Bep.  436  ;  11  Q.  B. 
Div.  377. 

Warrington,  Q.G.  and  0.  L.  Clare  for  the  cestui 
que  trust. — On  the  construction  of  the  Act  inde- 
pendently of  the  authorities,  sect.  41  does  not 
apply  to  a  case  of  a  cestui  que  trust  applying  for 
taxation  under  sect.  39.  Sect.  39  gives  tne  court 
power  to  order  a  paid  bill  to  be  taxed,  and  sect.  41 
gives  the  same  power.  Sect.  37  refers  to  unpaid 
biUs  only,  and  therefore  sect.  41  was  a  neoessarjr 
addition  to  that  section,  and,  read  with  sect.  37, 
applies  entirely ;  but  it  does  not  apply  to  sects.  38 
or  39.  "  Snch  bills  as  aforesaid  "  in  sect.  41  only 
refers  to  the  bills  referred  to  in  sect.  37.  The 
absolute  discretion  without  any  limit  as  to  time 
given  to  the  court  by  sect.  39  is  not  controlled  by 
sect.  41 : 

Be  Drake,  22  Beav.  438. 

The  judgment  of  Fry,  L.J.  in  Be  Chowne  (52  L.  T. 
Bep.  75)  points  to  the  same  conclasion.  [Lord 
Altebstone,  C.J.  referred  to  Binns  v.  Hau 
(1  Dow.  &  L.  661,  666)  and  Be  Massey  (12  L.  T. 
Bep.  519 ;  34  Beav.  463).  Biobt,  L.J.  referred 
to  Ex  parte  Pemberton  (2  D.  M.  &  G.  960). 
Williams,  L.J.  referred  to  Be  Dawson  (2  L.  T. 
Bep.  686 ;  28  Beav.  605).]  A  solicitor  majr  have 
a  claim  against  the  trustee  for  charges  which  he 
could  not  maintain  against  the  cestui  que  trust : 

Be  Brown,  16  L.  T.  Bep.  729 ;  L.  Bap.  4  Eq.  464. 

All  the  cases  cited  subsequent  to  Lord  Langdale's 
decision  in  1844  in  Be  Downes  (u&t  sup.)  depend 
on  that  case.  No  question  of  tiUe  is  involved, 
and  therefore  the  court  will  not  hesitate  to  over- 
rule it  if  it  is  wrong,  in  oonseqnenoe  of  the  time 
which  has  elapsed  since  it  was  decided. 

Lawrence,  Q.G.  in  reply. 

Lord  Alvbbstokk,  G.J.— If  this  point  had 
come  before  ns  for  decision  for  the  first  time  now,  I 
should  have  had  very  great  doubt  whether  we 
could  hold  that  the  lapse  of  twelve  months  was 
a  bar  to  the  discretion  given  to  the  court  under 
sect.  39.  It  seems  to  me  that  there  is  a  very 
great  deal  to  be  said  for  the  view  that,  looking 
at  the  language  of  sect.  41,  it  was  not  intended 
to  deal  with  cases  where  bills  bad  been  paid  by 
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a  trustee.  But  at  the  same  time  I  think  there  is 
anfficient  doubt  as  to  the  meaning  of  these  sections 
to  lead  UB  to  give  great  weight  to  the  established 

Sractice.  I  think  that  in  the  first  plaoe  sect.  37  lays 
own  what  I  may  call  the  general  code  with  regard 
to  the  taxation  of  bills  ;  sect.  38  deals  with  bills 
which  may  be  taxed  on  the  application  of  persons 
not  originally  chargeable,  whether  they  are  paid 
or  not,  under  special  circumstances ;  sect.  39  goes 
further  and  says  that  though  a  bill  has  been  paid 
it  may  be  taxed  at  the  instance  of  persons 
interested  in  the  property  out  of  which  the 
money  has  come,  with  the  general  discretion  of 
the  court  as  to  allowing  the  review  or  reference 
to  take  place  It  is  to  be  noted  that  neither 
sect.  38  nor  sect.  39  deals  with  any  question  of  the 
time  that  may  have  passed  after  payment ;  they 
deal  solely  with  the  question  of  allowing  a  refer- 
ence after  payment  in  the  one  case  (leot.  38)  under 
special  circumstances ;  in  the  other  (sect.  39)  under 
a  seneral  discretion.  Then  we  come  to  sect.  41, 
and,  although  I  think  there  is  a  great  deal  to  be 
■aid  for  the  view  that  sect.  41  on  the  face  of  it 
]ooks  like  a  general  section  applicable  to  all  the 
preceding  sections,  yet,  if  we  were  driven  to  put 
a  strict  construction  on  the  words  "  such  bill  as 
aforesaid,"  I  think  that  in  all  probability,  as  I  have 
already  indicated,  I  should  consider  that  it  applied 
to  tJie  case  of  a  bill  the  |)ayment  of  which  had  not 
been  previously  dealt  with ;  and  in  the  same  way, 
when  you  find  that  the  section  refers  to  special 
circumstances,  yon  would  think  that  it  applied 
to  the  case  of  some  bill  as  to  which  no 
reference  to  special  circnmstances  had  been 
made  in  earlier  sections.  Still  the  section 
does  sot  fit  exactly  either  to  sect  38  or  to 
sect.  39,  and  I  can  quite  imagine  the  view  being 
taken  that  the  words  "payment  of  any  such  bill 
as  aforesaid  "  referred  generally  to  the  whole  of 
the  three  sections.  Then  I  think  it  is  possible  to 
take  the  view  that,  if  that  is  the  general  scope  of 
the  section,  the  proviso  at  the  end  which  relates 
to  time  after  payment — which  certainly  is  not  a 
snbject-mattor  that  has  been  touched  in  any  of 
the  previous  clauses — was  inserted  in  order  that 
there  might  be  a  limit  with  regard  to  what 
might  be,  or  what  might  not  be,  done  after 
a  certain  period  has  elapsed.  And  in  favour  of 
the  general  application  of  the  clause,  I  certainly 
am  rather  pressed  by  the  argument  that  the  taxa- 
tion does  not  preclude  the  eeiiui  jw«  irtut  from 
taking  exception  to  the  action  of  the  trustee  if  he 
has  employed  the  solicitor  unduly  ;  and  it  would 
be  no  answer  to  that  claim  to  say  that  the  bill 
had  been  taxed  as  between  the  trustee  and  the 
solicitor,  and  although,  as  Mr.  Warrington  has 
pointed  out,  where  a  bill  is  being  taxed  as  between 
the  solicitor  and  the  trustee,  the  person  liable, 
tiie  master  ought  to  take  into  consideration  what 
could  be  properly  chargeable,  yet  still  I  think 
that  this  Act  was  dealing  principally  with,  and 
mainly  with,  the  question  of  the  solidtor's  charges 
as  such.  Under  those  circumstances,  although  it 
is  not  very  satisfactory  to  my  mind,  there  being  a 
reasonable  doubt  as  to  what  was  intended  to  be 
the  scope  of  sect.  41,  and  it  being  open  to  take 
the  view  that  the  proviso  was  int^ded  to  apply 
to  the  three  previous  sections,  we  have  what  is, 
to  my  mind,  a  practically  continuous  course  of 
decisions  from  a  very  few  years  after  the  Act  was 
passed  down  to  the  present  time.  We  have  the 
judgments  of  Lord  Langdale  and  Lord  Bomilly, 


Turner,  hJ.  and  Kay,  J.  On  the  other  aider 
there  is  the  decision  of  Be  Drake  (ubi  tup.),  which 
seems  to  indicate  that  sect.  41  must  be  limited 
because  of  the  reference  to  special  circumstances 
in  it,  which  was  also  the  subject  of  part  of  the 
enactment  of  sect.  38.  We  have  the  doubt  or, 
rather,  the  opinion  of  Fry,  L.J.  that  it  was. 
doubtful  as  to  whether  sect.  41  did  apply  to  casee 
under  sect.  39.  In  this  state  of  things  it  seema 
to  me  that  we  ought  not  to  disturb  the  practice  ; 
and  that,  if  this  settled  practice  on  the  somewhat 
doubtful  Act  of  Parliament  is  to  be  altered,  it 
must  be  altered  by  legislation.  For  this  reason 
I  think  the  appeal  should  be  allowed. 

BiOBT,  L.J. — Sect  39  does  not  use  the  expree- 
sion  "  special  drcamstances,"  but  I  think  it  per- 
fectly clear  that  it  is  only  under  special  circum- 
stances that  a  judge  could  avail  himself  of  ilie 
discretion  given  him  by  that  section.  It  is  not  to 
be  supposed  that  he  could  in  any  case  as  a  matter 
of  course  make  such  an  order  as  is  contemplated 
by  that  section.  Then  sect.  41  says  that  the  pay- 
ment of  a  bill  of  coste  shall  in  no  case — whether 
or  not  a  case  provided  for  by  sect.  39 — preclude 
the  court  from  referring  the  bill  for  taxation  if 
the  special  cironmstancea  of  the  case  shall  in  the 
opinion  of  the  court  or  judge  appear  to  require 
it,  and  terms  and  conditions  may  be  imposed 
provided  the  application  for  such  reference  be 
made  within  twelve  calendar  months.  It  appeara 
to  me  that,  without  saying  there  might  not  be  a- 
doubt  originally  upon  the  meaning  of  the  Act, 
wo  ought  now  to  take  it  as  sufficiently  settled 
that,  after  payment  of  a  bill,  by  virtue  of  sect.  41 
there  can  be  no  taxation  if  twelve  months  have 
expired.  1  think  that  in  Ex  parte  Femheritm- 
(uH  «up.)  Lord  Cranworth  clearly  indicated  that 
as  his  opinion.  He  said:  "I  entertain  great 
doubt  whether  there  is  authority,  in  the  absence 
of  a  case  of  fraud,  to  interfere  under  the  sum- 
mary jurisdiction  which  is  given  or  regulated  by 
the  Act.  The  provisions  of  the  37th  secti<tt 
(he  was  dealing  with  sect.  37  mainly  no  doubt) 
"  are  all  directed  to  the  taxation  of  bills  remain- 
ing unpaid.  Then  the  4l8t  olaute  is  directed  bv 
biUs  which  have  been  paid,  and  it  contMna  thia 
proviso  "  (I  think  he  means  there  directed  quite 
generally  to  bills  that  have  been  paid)  " '  provided 
the  application  for  such  reference  be  made 
within  twelve  calendar  months  from  payment'  I 
doubt  whether  there  was  any  jurisdiction  to 
direct  taxation,"  indicating  this  opinion,  I  think, 
although  it  was  not  a  conclusive  one,  that  the 
proviso  of  clause  41  is  applicable  not  only  in 
cases  within  sect  37,  but  in  all  cases,  as  indeed  tiie 
very  general  words  of  the  section  would  aeem  to 
indicate. 

Williams,  L.J. — I  agree.  If  it  had  not  been 
for  Lord  Langdale's  decision  and  the  practice 
which  has  be^  refeiTed  to,  I  do  not  think  I 
should  have  had  any  hesitation  in  adopting  Mr. 
Warrington's  argument.  So  far  as  I  can  say  that 
a  section  has  a  reasonably  plain  construction 
which  has  been  differently  construed  by  such 
great  authorities,  I  think  the  construction  of  thi» 
section  is  reasonably  plain.  But  on  the  other 
band,  there  is  the  decision  of  Lurd  Langdale  in 
Be  Dovmes  {vJbi  *v/p.)  and  there  is  the  fifty  yesn' 
practice  which  hiis  followed  that  decision,  and 
under  those  circumstances  it  is  more  convenient 
at  all  evente,  that  the  law  should  be  treated  aa 


Digitized  by 


Google 


Jjm.  28,  1901.] 


THE  LAW  TIMES. 


[Vol.  Lxxxin.— 613 


Or.  o»  App.] 


Be  Scott  (deceased). 


[Ot.  o»  App. 


settled.  I  do  not  think  there  is  any  neoessity, 
faowerer,  to  treat  it  as  settled  to  any  greater 
-extent  than  there  is  direct  authority  for.  Now,  I 
do  not  understand  that  there  is  a  continuous  line 
of  direct  authority  as  far  as  the  application  of 
sect  41  generally  to  i>ect.  39  is  conoemad,  because, 
«o  far  as  the  first  part  of  the  section  is  concerned, 
it  seems  to  me  that  there  is  direct  decision  in  Se 
Brake  (uhi  tv,p.)  that  so  much  of  sect.  41  does  not 
-apply  to  sect.  39.  The  practice  seems  rather  to 
tiave  been  more  limited  than  that,  but  on  the  point 
that  arises  before  us  it  does  seem  that  the  prac- 
tice has  been  reasonably  well  settled  for  the  last 
fifty  years. 
Solicitors :  WeUbome  and  iSion ;  Chetter  and  Co. 


Nov.  29  and  Dee.  12, 1900. 

(Before  Smith,  M.B.,  Collins  and 

Stiblino,  L.JJ.) 

Be  Scott  (deceased),  (a) 

APPEAt  FSOM  THB  <)XTBEIl'S  BBNCH  DIVISION. 

Bevenue — EtiaU  duty — Devise  to  testator's  son — 
Death  of  devisee  in  testator's  lifetime — Issue  of 
■devisee  sunivir.g  testator  —  Property  tohieh 
devisee  at  the  time  of  his  death  was  competent 
to  dUpose  of—WiUs  Act  1837  (7  WUl.  4  £  1 
Viet.  e.  26),  ».  33— Finance  Act  1894  (57  *  68 
Viet.  e.  30),  m.  1,  2,  sub-s.  1 ;  22,  sttb-s.  1,  2. 

By  sect.  3!3of  the  WiXU  Act  1837,  where  any  per- 
ton,  being  a  child  of  the  testator  to  whom  any 
real  or  personal  estate  shall  be  devised  or 
iequeaihed  for  any  estate  or  interest  not  deter- 
■minable  at  or  before  the  death  of  such  person, 
shall  die  in  the  lifetime  of  the  testator  leaving 
issue,  and  any  such  issue  of  such  person  shaU  be 
limng  at  the  time  of  the  deathofthe  testator,  such 
devise  or  bequest  shall  not  lapse,  but  shaU  take 
effect  as  if  the  death  of  such  person  had  happened 
immediately  after  the  death  of  the  testator,  unless 
a  contrary  intention  shall  appear  by  the  wUl. 

Held  {a firming  the  decision  of  the  Queen's  Bench 
Division),  that,  in  a  case  where  a  devise  takes 
fffeet  by  virtue  of  sect.  33,  the  property  devised 
" paues  on  the  death"  of  the  devisee  loithin  the 
nieaning  of  sect.  1  of  the  Finance  Act  1894  so  as 
to  render  it  liable  to  estate  duty. 

This  was  an  appeal  by  the  petitioners  from  a 
judgment  of  the  Queen's  Bench  Division  (Darling 
and  ChanDell,  JJ.)  upon  a  petition  filed  under 
«ect.  10  of  the  Finance  Act  1894. 

The  facts  sre  fully  set  out  in  the  report  of  the 
case  in  the  court  below  (81  L.  T.  Rep.  610 ;  (1900) 
1  Q.  B.  372),  but  shortly  stated  were  as  follows : 

On  the  22nd  Jan.  1899  John  Scott,  Jan.,  died, 
having  by  his  will  appointed  the  petitioners  to  be 
his  executors  and  trustees,  to  whom  he  devised 
and  bequeathed  all  his  residuary  real  and  personal 
estate  upon  certain  trusts. 

On  the  12th  May  1899  John  Soott,  sen.,  father 
of  John  Scott,  jun.,  died,  having  by  his  will 
devised  certain  freehold  property  to  his  son  John 
Scott,  jun. 

John  Scott,  jun.,  left  issue  living  at  the  time  of 
tiie  death  of  John  Scott,  sen. 

Estate  duty  was  paid  on  ail  the  property  which 
passed  on  the  death  of  John  Scott,  sen.,  indnding 

(a)  Beported  by  E.  Mahlst  Smith  Kiq. ,  Bairlitar-tt-Litir. 


the  freehold  property  which  he  had  devised  to  his 
son. 

The  Commissioners  of  Inland  Bevenue  farther 
claimed  from  the  petitioners  estate  duty  upon  the 
same  freehold  estate  which  passed  to  the  peti- 
tioners under  the  will  of  John  Scott,  Jan.,  by 
virtue  ot  sect.  33  of  the  Wills  Act  1837. 

The  Queen's  Bench  Division  (Darling  and 
Channell,  JJ.)  held  that  this  estate  duty  was  pay- 
able by  the  petitioners. 

The  petitioners  appealed. 

The  Wills  Act  1837  (7  Will  4  &  1  Vict.  c.  26) 
provides  as  follows  : 

Sect.  33.  Where  any  perion,  being  a  child  or  other 
iasoe  of  the  testator  to  whom  any  real  or  personal 
estate  shall  be  deviaed  or  beqaeath«d  for  any  estate 
or  intereit  not  determinable  at  or  before  the  death  of 
tnoh  person,  shall  die  in  the  lifetime  of  the  testator 
leaving  iaiae,  and  any  aaoh  iune  of  gaoh  person 
shall  be  living  at  the  time  of  the  death  of  the 
teitator,  snoh  deviae  or  baqneat  shall  not  lapse,  bat 
shall  take  eSaot  as  if  the  death  of  snoh  person  had 
happened  immediately  after  the  death  of  the  testator, 
nnlesi  a  oontraty  intention  shall  appear  by  the  will. 

The  Finance  Act  1894  (57  &  58  Vict.  c.  30) 
provides  as  follows : 

Seot.  1.  In  the  case  of  every  person  dying  after  the 
oommenoement  of  this  part  of  thia  Aot,  there  shall,  save 
as  hereinafter  ezpreisly  provided,  be  levied  and  paid, 
upon  the  prinoipal  value  aaoertalned  as  htreinafter  pro- 
vided of  all  property,  real  or  peraoual,  settled  or  not 
settled,  whioh  paaaea  on  th)  death  of  snoh  person,  a 
dnty  called "  estate  daty."     .     .     . 

Sect.  2. — (1)  Property  pasting  on  the  death  of  the 
deceased  shall  be  deemed  to  inclnde  the  property 
following — that  ia  to  say:  (a)  Property  of  which  the 
deceased  was  at  the  time  of  his  digath  oompstent  to 
dispose.    .    .    . 

Seot.  22.— (1)  In  this  part  ot  this  Act,  nnless  the 
oontezt  otherwise  nqaites  ...  (I)  The  expression 
"property  passing  on  the  death"  inolndes  property 
passing. either  immediately  on  the  death  or  after  any 
interval,  either  oertainly  or  contingently,  and  either 
originally  or  by  w*y  of  snbstitative  limitation ;  and  the 
expression  "  on  the  death  "  inolades  "  at  a  period  asoer- 
tainable  only  by  reference  to  the  death."  (2)  For  the 
porpoaes  of  thia  part  of  this  Act  (a)  a  person  shall  be 
deemed  competent  to  dispose  of  property  if  he  has  snoh 
an  estate  or  interest  therein  or  each  general  power  as 
woold,  if  he  were  *ui  juris,  enable  him  to  dispose  of  the 
property,  inolading  a  tenant  in  tail  whether  in  posses  lion 
or  not.    .     .     . 

Nov.  29. — Joseph  Walton,  Q.C.  and  Edwardes 
Jones  for  the  petitioners. — The  question  here 
depends  upon  whether  the  son  was  "  at  the  time 
of  his  death  competent  to  dispose"  of  the  pro- 
perty in  question  within  sect.  2,  sab-sect.  1  (a),  of 
the  Finance  Act  1894.  The  "  death  "  there-men- 
tioned must  mean  the  actual  death,  not  a  fictitious 
death  imagined  for  the  purposes  of  the  Act.  In 
the  present  case  the  son  at  the  time  of  his  death 
had  no  power  to  dispose  of  the  property.  At 
that  time  the  property  belonged  to  his  father, 
and  his  father  had  an  absolute  right  to  sell  it  or 
leave  it  by  will  to  anyone  he  liked.  The  Wills 
Act  1837  gave  no  rights  to  children  so  as  to  fetter 
in  any  way  the  disposing  power  of  their  father. 
At  the  very  most,  the  son  merely  had  a  chance  of 
the  property  being  left  him  by  his  father.  A  son 
might  agree  with  a  purchaser  to  sell  to  him  any 

groperty    which    he    might    receive   under    bis 
ither's  will,  but  tiiat  would  not  be  a  "  disposi- 
tion "  ot  the  property.    Such  an  agreement  would 
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not  aifeot  Uie  propeitj  in  any  way  whataoerer ;  it 
oonld  only  gire  a  penonal  right  &t  action  against 
the  son.  Sect.  33  of  the  Wifis  Act  1837  provides 
that  the  father's  devise  shall  take  effect  "as  if  " 
the  devisee's  death  had  happened  immediately 
after  that  of  the  testator.  The  meaning  of  that 
is,  not  that  the  property  passes  to  the  devisee, 
but  that  it  passes  directly  from  the  father  to  the 
person  to  whom  the  son  has  devised  it.  The  son 
18  treated  as  if  he  had  a  disposing  power,  bat 
merely  for  the  sake  of  giving  effect  to  the  father's 
will.  The  enactment  only  applies  to  the  distri- 
bation  of  the  father's  estate : 

Juman  on  Willa,  5th  edit.,  p.  323 : 

Pearea  v.  Oraham,  9  Jot.  X.  8.  568. 

The  son  had  no  disposing  power  over  the  pro- 
perty. That  power  was  vested  solely  in  the 
father.  The  Wills  Act  merely  gives  effect  to  the 
father's  wilL  The  son  has  no  greater  power  now 
than  he  wonld  have  had  before  tixe  passing  ot  that 
Act.  He  can  only  make  a  will  which  may 
possibly  be  of  effect,  but  he  cannot  dispose  of 
his  father's  property : 

Lord  Advceat*  v.  Bogie  and  others,  70  L.  T.  Rep. 
533;  (1894)  A.  C.  88. 
In  the  court  below  reliance  was  placed  on  a  deci- 
sion in  the  Court  of  Exchequer  in  1868  : 

Perry'*  Xgeeutors  v.  The  Queen,  19  L.  T.  B«p.  520 ; 
L.  Sep.  4  Ex.  27. 

That  case  has  no  application  to  the  present  ques- 
tion. The  court  there  held  that  the  son's 
executors  must  pay  probate  duty.  That  duty  was 
payable  on  all  property  passing  under  the  probate, 
and  the  son's  executors  could  only  come  in  under 
the  father's  will  by  first  taking  out  probate  of  the 
son's  will.  But  under  the  Finance  Act  1894 
"  estate  dntjr "  is  payable  simply  on  the  estate  or 
property  which  passes  on  a  person's  death.  Money 
which  an  exeontor  recovers  by  virtue  of  the  pro- 
bate was  considered,  for  the  purposes  of  probate 
intj,  as  part  of  the  estate  and  effects  of  Uie 
testator : 

AUamey-Oontral  v.  Brunnmg,  3  L.  T.  Bep.  36; 
8  H.  L.  Cas.  243. 

The  words  "competent  to  dispose"  refer  to  an 
interest  in  property  which  is  capable  of  being 
disposed  of : 

Lord  Lilford  v.  AttorAey-General,  16  L.  T.  Kep. 
184;  L.  Bep.  2  H.  L.  63. 

"  No  one  can  have  any  estate  or  interest,  at  law  or 
in  equity,  contingent  or  other,  in  the  property  of 
a  living  person  to  which  he  hopes  to  succeed  as 
heir-at-law  or  next  of  kin  of  snch  living  person. 
Daring  the  life  of  such  person  no  one  can  luive  more 
than  a  *pes  auceeasionis,  an  expectation  or  hope 
of  succeeding  to  his  property  "  :  (per  Eay,  J.) : 
Re  Farione;  Btoekley  v.  Panont,  62  L.  T.  Eep. 
929  ;  45  Ch.  Div.  51. 

They  referred  also  to 

Re  Hentlart  Janet  t.  fleiwler,  45  L.  T.  Bep.  672 ; 
19  Ch.  Div.  612. 

The  Attorney-General  (Sir  Eobert  Finlay,  Q.C.) 
and  Vaughan  HawkiTu  for  the  Crown. — It  cannot 
be  denied  that  probate  must  be  taken  out  of  the 
son's  will  as  well  as  of  the  father's.  Probate  duty 
was  payable  on  taking  out  probate  of  the  son's 
will: 

Perry's  Eiecuiors  v.  The  Queen  (tibi  eup.). 
In  that  case  the  point  raised  was  exactly  the 


same  as  here.    The  contention  of  the  petition0r» 
comes  to  this,  that  probate  oould  be  taken  oat 
without  paying  probate  daty.    Estate  duty  under 
the  Finance  Act  1894  is  merely  a  snbstitntion  for 
probate  duty.     If  sect.  33  of  the  Wills  Act  1837 
confers  on  the  son  the  benefit  of  a  constructive 
life,  his  personal  representatives  cannot  complain 
of  the  constructive  life  being  followed  by  a  con- 
structive death.    The  expression  in  sect  33  of  the 
Wills  Act  1837,  "  take  effect  as  if,"  must  mean 
take  effect  with  all  the  consequences  that  wonld 
have  followed  if  the  son  had  survived  his  father. 
The  petitioners  cannot  take  the  benefite  of  the 
section  without  also  incurring  the  consequentiai 
liabilities  under  it.    How  can  it  be  said  that  the 
son  was  not  competent  to  dispose  of  it,  when  in 
fact  he  did  dispose  of  it,  and  tne  petitioners  take 
because  of  his  disposition  to  them  P    His  will  is 
not  to  be  read  as  though  incorporated  with,  and 
a  part  of,  his  father's  will.    Suppose  he  had  died 
insolvent,  the  property  would  go  to  his  trustee  in 
bankruptcy  regardless  of  what  the  father  might 
have  wished.    The  power  of  leaving  property  by 
will  is  not  a  natural  right ;  it  is  purely  a  creature 
of  the    law.      Sect.    SiS    is  to   be  construed    a» 
creating  a  new  and  special  competency  in  a  son 
to  dispose  of  property.    In  this  sense  the  son  was 
competent  at  the  time  of  his  death  to  dispose  of 
this  property.    That  is  what  has  been  held  by 
Wigram,  V.O. : 

Johnson  v.  Johnton,  3  Hare,  157. 
That  decision  has  been  followed  in  several  cases : 

Winter  v.  Winter,  5  Hate,  306 ; 

W%td«a  T.  Witden,  2  Sm.  &  0.  396 ; 

Eager  v.  Fumivall,  44  L.  T.  Bep.  464 ;  17  Ch.  Siv. 
115; 

In  the  Ooodi  of  Jane  Parlctr,  1  L.  T.  Bep.  447; 
1  Sw.  &  T.  523. 
They  cited  also 

Attomey-Oenerai  v.  Loyd  (1895)  1  Q.  B.  496. 
J.  WaUon,  Q.C.  replied.  ^^  ^^^  ^ 

Dee.  12.  — Shith,  M.R.  read  the  following 
judgment: — The  point  raised  in  this  case  is 
whether  a  second  estate  duty  is  payable  to  the 
Crown  upon  propertrir  valued  at  80,0002.  under  the 
Finance  Act  of  1894,  in  the  following  circum- 
stances : — Upon  the  4th  May  1896  John  Scott, 
Jan.,  whom  I  will  call  the  son,  made  his  will, 
whereby  he  appointed  the  petitioners  his  executors 
and  trustees,  and  he  devised  and  bequeathed  to 
them  all  his  residuary  real  and  personal  estate 
in  trust,  so  far  as  is  material,  for  liis  daughter 
Muriel  Elsie  Scott  absolutely.  Upon  the  22nd 
Jan.  1899  the  son  died,  and  probate  of  his  will 
was  taken  out,  and  all  duties  then  payable  upon 
the  son's  estete  were  thereupon  paid  by  his  execu- 
tors to  the  Crown.  John  Scott,  sen.,  whom  I  will 
call  the  father,  died  about  four  months  after  his 
son — viz.,  on  the  12th  May  1899,  leaving  a  will 
dated  the  5th  June  1891,  by  which  he  devised  to 
his  son  freehold  property  in  the  city  of  London 
of  the  value  of  8(),00U{.  This  estate  of  the  father 
has  been  rightly  charged  with  estate  duty,  it 
being  property  which  passed  upon  the  death 
of  the  father,  and  this  duty  has  been  paid; 
bat  the  Crown  now  claims  duty  over  again 
upon  this  80,0002.  as  having  also  passed  upon 
the  death  of  the  son  to  his  devisees  under  his 
wiU  of  the  4th  May  1896,  although  it  never  did 
pass  to  these  devisees  until  four  months  after 
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-the  actual  death  of  the  son.  It  cannot  be  denied 
iJiat  estate  duty  under  the  Act  mav  become  pay- 
Able  over  and  over  again  upon  the  passing  of 
property  upon  death  at  very  short  intervt^  of 
time,  and,  u  the  son  in  this  case  had  died  the  day 
«fter  his  father  instead  of  djring  before  him  as  he 
did,  the  80,0002.  of  property  would  hare  been 
Kihai-geable  with  estate  duty  again  when  it  passed 
upon  the  son's  death  to  his  devisees.  But  m  the 
present  case  the  son  died  about  four  months 
tiefore  his  father,  and  it  is  argued  for  the  ezecn- 
tors,  the  api>ellants,  that  the  second  estate  duty 
which  is  claimed  is  therefore  not  payable  under 
the  Act  of  1894.  I  agree  that  in  the  Act  of  1894 
the  words  "  property  passing  on  the  death  of 
the  deceased  "  prima  facie  mean  the  natural  and 
not  the  statutory  or  artificial  death  of  the 
deceased ;  but  there  are  other  words  in  the  Act 
which  enlarge  the  words  "  property  passing  on  the 
<leath,"  and  which  have  to  be  dealt  with,  and  they 
are  these :  Sect.  2  (1) :  "  Property  passing  on  the 
death  of  the  deceased  shall  be  deemed  to  include 
the  property  following,  that  is  to  say  (a)  property 
of  which  the  deceased  was  at  the  time  of  his 
death  competent  to  dispose."  It  cannot  be  denied 
that  property,  by  virtue  of  the  Wills  Act  1837,  to 
which  a  deceased  is  entitled  at  the  time  of  his 
death,  he  is  competent  to  dispose  of,  although  he 
had  it  not  at  the  date  of  his  will ;  nor  can  it  be 
denied  that,  if  there  had  been  no  Wills  Act,  there 
would  have  been  in  the  present  case  a  lapse  of 
80,0002.  of  property,  and  the  son  would  have  taJcen 
nothing.  I  do  not  agree  with  Mr.  Joseph  Walton 
when  he  says  on  behalf  of  the  appellants  that  the 
Wills  Act  1837  has  nothing  to  do  with  the  case 
in  hand,  for,  in  my  judgment,  it  has,  and 
it  must  be  looked  at  to  asc<»tain  what  it 
was  that  the  son  at  the  time  of  his  death 
was  competent  to  dispose  of.  For  instance, 
it  must  be  looked  at  to  see  whether  the  son  was 
competent  to  dispose  only  of  property  of  which  he 
wae  possessed  at  the  date  of  his  will,  as  was  the 
-case  as  to  real  estate  before  the  Wills  Act,  or 
«f  which  he  was  possessed  at  the  time  of  his 
death,  which  is  the  case  since  the  passing  of  the 
Wills  Act.  When  ascertaining  what  real  estate 
be  was  competent  to  dispose  of,  and  upon  which 
taxation  is  to  teke  place,  surely  the  Wills  Act 
must  be  looked  at,  for  it  plays  a  very  important 
part  in  the  investigation.  Kow,  sect.  24  of  the 
Wills  Act  enacts  that  every  will  shall  "take 
«fFect "  as  if  it  had  been  executed  immediately 
before  the  death  of  the  testator,  unless  a 
-contrary  intention  shall  appear  fay  the  will ;  in 
-other  words,  by  the  Wills  Act  a  testator  is  com- 
petent to  dispose  of  all  the  real  and  personal 
«stete  he  possesses  at  the  time  of  his  death,  and 
not  only,  as  before  the  Wills  Act,  of  the  real 
■estate  he  possessed  at  the  date  of  his  wilL 
This  may  make  a  great  difference  when,  for 
the  matter  of  taxation,  it  has  to  be  determined 
.as  in  this  case,  what  the  deceased  was  competent 
to  dispose  of ;  for  this  is  made  the  subject  of 
-estate  dnty.  Again,  to  see  whether  the  son  took 
anything  under  his  father's  will  of  which  he  was 
-competent  to  dispose,  the  Wills  Act  must  also  be 
looked  at,  in  order  to  see  whether  it  has  any  effect 
npon  what  the  son  was  competent  to  dispose  of. 
And  what  do  we  find  P  We  uid,  by  sect,  33,  that 
in  a  case  like  the  present,  although  the  son 
should  die  in  the  lifetime  of  his  father,  a  bequest 
of  the  father  to  the  son  shall  not  lapse,  but  shall 


"  teke  effect"  as  if  the  son  had  died  immediatelj 
aiter  the  death  ot  his  father,  unless  the  con- 
trary intention  should  appear  by  the  will.  As 
before  steted,  if  the  son  in  the  present  case 
had  in  fact  died  immediately  after  the  death 
of  his  father,  the  second  estete  Anty  now 
claimed  would  clearly  have  been  payable;  and, 
if  there  had  been  no  Wills  Act,  the  >  son  would 
have  had  nothing  to  dispose  of.  But  the 
Wills  Act  enacto  that  the  will  of  the  father 
shall  teke  effect  as  if  the  eon  had  died  imme- 
diately after  bis  father — i.e.,  that,  in  the  special 
circumstences  to  which  the  section  applies,  the 
son  shall  be  competent  to  dispose  of  what  is  left 
to  him  h^  his  father,  although  he  may  in  fact  die 
before  his  father.  It  is  obvious  that  the  Wills 
Act  must  be  resorted  to  by  the  appellante  to  get 
rid  of  the  lapse  which  otherwise  would  have  taken 
place ;  and  the  same  section  of  the  Act  by  which 
the  appellante  get  rid  of  the  lapse  enacte  that  the 
will  of  the  son  shall "  teke  effect  "  as  if  the  son 
had  died  immediately  after  his  father — that  is, 
that  the  son  in  this  case  was  competent  to  dispose 
of  the  80,0002.  of  property,  subjetst  to  his  father 
revoking  his  -will,  which  he  never  did.  If  the 
appellante  take  the  benefit  of  sect.  33,  which  they 
do,  and  thus  obtein  the  80,0001.  of  property,  they 
must  teke  the  burden  also — i.e.,  of  paying  the 
estete  duty  chargeable  thereon.  My  brothers 
Collins  and  Stirling  have  shown  me  their  judg- 
ments, and,  having  read  them,  I  need,  I  think, 
say  no  more,  except  that  I  agree  in  their  judg- 
mento,  and  that  this  appeal  must  be  dismissed 
with  coste. 

Collins,  L.J.  read  the  following  judgment : — 
This  case  appears  to  me  to  present  little  difficulty 
when  sect.  3S  of  the  Wills  Act  is  construed  in 
what  seems  to  me  ito  obvious  primd  fousie  mean- 
ing, and  in  accordance  with  the  intorpretetion 
which,  as  I  think,  it  has  received  througn  a  series 
of  authorities.  There  is  no  doubt  that,  under 
eecte.  1  and  2  sub-s.  1  (a)  of  the  Finance  Act, 
estete  duty  is  payable  upon  the  proper^  in 
question,  S,  under  the  last  sub-section,  John 
Scott,  jun.,  was  at  the  time  of  his  death  "  com- 
petent to  dispose  of  it."  The  property  in  question 
could  clearly  never  h&ve  been  his  to  dispose 
of  in  the  evento  which  happened  but  for  the 
operation  of  sect.  33  of  the  Wills  Act.  The 
property  -was  devised  to  him  by  his  father,  and, 
as  he  died  in  his  father's  lifetime,  the  devise  would 
have  lapsed,  and  could  not  therefore  have  come 
uuder  any  disposition  made  by  him.  But  it  seems 
to  me  equally  clear  that  the  effect  of  sect.  33  of 
the  Wills  Act  is  to  confer  upon  him  a  right  to 
dispose  of  it.  It  enacte  that,  in  the  evente  which 
have  happened  here,  the  devise  of  this  property  in 
his  father's  -will  shall  not  lapse,  but  shall  teke 
effect  as  if  the  death  of  John  Scott,  jun.,  had 
happened  immediately  after  that  of  his  father. 
Now,  if  John  Scott,  jun.,  had  survived  his  father, 
he  would  have  taken  the  property  devised  and 
would  have  been  competent  to  dispose  of  it.  The 
right  to  dispose  of  it  would  have  been  an  incident 
of  his  ownership,  and  it  would  have  passed  under 
a  will  made  by  him  before  his  father's  death. 
Unless  all  these  consequences  follow  in  like 
manner  in  the  evente  which  have  happened  here, 
the  devise  does  not  teke  effect,  as  the  stetute  says 
it  shall,  as  if  the  son  had  survived  his  father. 
What  is  the  effeoti  then,  in  view  of  this  legisla- 
tion, of  his  actual  death   having  taken   place 
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before  his  fataer'sP    Oan  it  be  said  to  deprive 
him  of  the  benefit  which  the  statute  expressly 
confers  upon  him,  and  leare  him  under  the  same 
incapacity  to    dispose    of   the   property    as    he 
would  have  been  under  before  the  Act?    A  will 
of  the  same  date  and  in  the  same  terms  as  that 
which    he    actaallj    made   would    clearly    hare 
covered  the  property  in  question  had  he  surrived 
his  &^er ;  and  oy  the  section  the  devise  to  him 
is  to  have  the  same  effect  as  if  he  had  survived. 
It  follows  that  by  the  operation  of  the  statute 
he  was   as   to  this  particnlar  class  of   property 
rendered  competent  to  dispose  of  it  as  property 
faUing  in  within  the  constructive  period  of  bis 
life.    His  capacity  to  dispose  would  end  neces- 
sarily with  his  actual  life,  but  as  to  this  class  of 
property  his  power  of  controlling;  it  depends  upon 
its   falling  in   before  his  constructive,   not  his 
actual,  death.    It  is  said  that  at  the  date  of  his 
actual  death   he  had  no  more   than  a  spei  sue- 
eesgionu,  which   is   a   very  different  thing  from 
the    actual   property,   and  that  it  is  the  actual 
property   and   not   the  tpet  suecetsumit  that  he 
must  be  competent  to  dispose  of  in  order  to  let 
in  the  operation  of   the   Finance  Act.    But  the 
statute  by  the  fiction  of  his  surviving  his  father 
postpones  the  period  during  which  he  may  become 
entitled  to  property  to  a  date  after  his  father's 
death,  and  by    that  time  the  hope  had  ripened 
into  a  reality.    Its  effect  is  to   make  him  com- 
petent to  dispose  in  his  lifetime   of  something 
as  to  which  he  had  only  a  spe*  suceessioniB  in  his 
lifetime,  provided  it   became  a  certainty,  not  as 
in  the  case    of    ordinary   property  before   his 
natural  death,  but  before  the  time  named  in  the 
Act.    It  is  inherent  in  the  nature  of  the  legisla- 
tion itself  that   it   cannot  be  determined  at  the 
time  of  the  natural  death  whether  he  had  or  had 
not  the  power  to  dispose  of  certain  property, 
but  by  the  light  of  after  events  we  know  now 
that  ne  had.    The  statute  in  moving  forward  t^e 
date  from  which  the  will  speaks  to  a  point  of 
time  when  he  was,  in  fact,  incapable  of  volition, 
has  really  only  reapplied  to  a  particnlar  case  the 
general  principle  of  sect.  3,    which   makes   it 
Uwful   for   every   person   to  dispoee  by  will  of 
property  to  which  he  is  entitled  at  the  time  of 
his  death,  "  notwithstanding  that  he  may  become 
entitled  to  the  same  snbsequenUy  to  the  execu- 
tion of  his  will."    Thus,  efficacy  is  given  to  the 
antecedent  disposition  bubjeot  to  an  event  which 
cannot  be  determined  till  his  death,  and  is  not 
made  to  depend  on  any  inference  of  adoption  by  the 
testator  at  the  moment  of  his  death  of  the  existing 
.   disposition.    That  this  is  so  is  evident  from  the 
fact  that  a  will  made  by  a  person  who  became 
a    lunatic    immediately    afterwards    and    never 
recovered  testamentary  capacity  would  carry  pro- 
perty to  which  he  did  not  Mcome  entitied  till  after 
tiie  execution  of  the  will.    Whether  he  was  com- 
petent or  incompetent  to  dispose  of  it  when  he 
made  the  disposition  is  made  to  depend  on  an 
after  event.    It  becomes  a  good  or  bad  disposition 
according  to  the  event>  but  his  competency  at  the 
time  of  making  it  is  not  affected.    We  mei-ely 
learn  by  the  event  whether  he  was  in  fact  com- 
petent or  not  to  control  the  property  by  his  dis- 
position.   The  statute  might   just  as  well  have 
drawn  an  aibitrary  line  at  six  months  after  the 
actual  death ;  and  the  state  of  facte  then  would 
determine  whether  any  disposition  made  bv  the 
testator  as  to  particular  property  was  effective  or 


not.  If  it  turns  out  to  be  effective,  it  most  oe 
because  he  was  competent  to  make  it  when  lie 
made  it,  which  must  nave  been  in  his  lifetime.  I 
am  of  opinion,  therefore,  that  John  Scott,  jun.^ 
was  at  the  time  of  his  actual  deatn  competent  to 
dispose  of  the  property  in  question.  Bnt^  further, 
even  if  tae  true  view  of  sect.  3  of  the  Wills  Act  ia 
that  in  making  the  will  embrace  property  falling 
in  up  to  the  death  of  the  testator,  it  assumes  an 
exercise  of  volition  by  the  testator,  which  may 
never  in  fact  have  taken  place,  after  he  ha» 
become  entitied  to  the  property,  I  see  no  diffi- 
culty in  assuming  that  the  same  fiction  appliea  in 
the  case  of  the  son  who  is  brought  to  life  again 
for  the  purposes  of  the  33rd  section ;  and  I  should 
have  no  hesitation  in  holding  that  all  fictions  inci- 
dent to  conferring  upon  him  testamentary  capacity 
to  dispose  of  the  property  in  question  must  he 
included  in  and  covered  by  the  central  fiction  of 
his  prolonged  existence.  Thus,  then,  John  Scott, 
jnn.,  by  virtue  of  the  Wills  Act  must  be  taken  a» 
having  acquired  the  property  in  question  with  all 
its  incidents,  and  he  was,  therefore,  competent  to 
dispose  of  it  within  the  Finance  Act.  It  is  said 
that  a  fiction  should  not  be  extended  so  as  to  let 
in  taxation,  but  I  think  full  effect  must  be  given 
to  the  fiction  so  as  to  carry  out  the  purpose  of  the 
Wills  Act  itself,  which  was  to  vest  the  property  in 
John  Scott,  jun.,  as  though  he  had  survived  his 
father.  I  see  no  reason  why  the  fiction,  which 
was  introduced  for  the  purpose  of  putting  him  in 
the  position  which  his  father's  will  intended  him 
to  be  placed  in,  should  be  held  to  stop  short  of 
imposing  the  burden  which  would  have  been  an 
incident  of  the  property  had  he  lived  to  claim  the 
gift.  Without  the  fiction  his  estate  would  have 
got  nothing.  Mr.  Walton's  main  argument, 
which,  as  I  understood  it,  was  that  the  Wills  Act 
merely  imposes  a  particular  construction  on  the 
father's  will  as  though  the  provisions  of  the  son'a 
will  were  set  out  in  it,  seems  to  me  to  find  no 
foundation  whatever  in  the  Act,  which  in  termft 
treats  the  son  as  surviving  and  leaves  the  super- 
vening rights  to  be  worked  out  on  that  footing; 
Moreover,  it  seems  to  me,  though  he  strennooely 
contended  the  contrary,  that  the  point  ia  decided 
by  Johnton  v.  Johnson  (itbi  tup.),  followed  by 
Winter  v.  Winter  (mW  tup.),  Wieden  v.  TPw<?e» 
{uhi  tup.),  and  Eager  v.  ^amivM  (ubi  tup.),  aa 
well  as  by  Perry's  Exeeutort  v.  The  Queen  (ubi 
sup.),  and  for  the  same  reason  Lord  Advocate 
r.  Bogie  {uhi  sup.)  does  not  apply.  I  am  «f 
opinion,  therefore,  that  the  appeal  must  be  dis- 
missed. 

Stiblino,  L.J.  read  the  following  judgment  :^ 
By  sect.  1  of  the  Finance  Act  1894  there  is 
imposed  in  the  case  of  every  person  dying  after 
the  Ist  Aug.  1894  estate  duty  "  upon  the  prin- 
cipal value  ascertained,"  as  in  the  Act  mentioned, 
"  of  all  property,  real  or  personal,  which  passea 
on  the  death  ot  such  person."  By  sect.  2,  sub- 
sect.  1,  "property  passing  on  the  death  of  the 
deceased  shall  be  deemed  to  include,"  amongst 
other  particulars,  "  (a)  Property  of  which  the 
deceased  was  at  the  time  of  his  death  competent 
to  dispose."  By  sect.  22,  sub-sect.  2  (a) :  "  A 
person  shall  bedeemedcompetentto  dispose  of  pro- 
perty if  he  has  such  an  eatate  or  interest  theron 
or  such  general  power  as  would,  if  he  were 
suijaria,  enable  him  to  dispose  of  the  property." 
It  la  contended  on  behalf  of  the  Grown  wak,,. 
regard  being  had  to  the  terms  of  the  Wills  A9t^ 
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sect.  33,  John  Scott,  Jan.,  had  snoh  a  general 
power  as  enabled  him  to  dispoee  of  the  property 
devised  to  him  hj  his  father's  will,  and  con- 
seq-aently  that  this  property  fell  within  the  terms 
of  sect.  2,  sab-sect.  1  (a),  as  being  property  of 
which  he  was  at  the  time  of  his  death  competent 
to  dispose.  In  my  opinion  this  contention  is 
right.  Sect.  33  of  the  Wills  Act  provides  that 
"  where  any  person,  being  a  child  or  other  issne 
of  the  testator  to  whom  any  real  or  personal 
estate  shall  be  devised  or  bequeathed  for  any 
estate  or  interest  not  determinable  at  or  before 
the  death  of  such  person,  shall  die  in  the  lifetime 
of  the  testator  leaving  issue,  and  any  such  issne 
of  each  person  shall  be  living  at  the  time  of  the 
death  of  the  testator,  such  devise  or  bequest 
shall  not  lapse,  bat  shall  take  effect  as  if  the 
death  of  sncn  person  had  happened  immediately 
after  the  death  of  the  testetor,  unless  a  contrary 
intention  shall  appear  by  the  will."  All  the  con- 
ditions referred  to  in  this  section  occur  in  the 
present  case.  This  section  differs  in  its  terms  from 
secte.  24-31  inclusive.  In  these  last- mentioned 
sections  the  Legislature  has  seen  fit  to  provide 
that  under  certain  circumstances  a  particular 
meaning  shall  be  attributed  to  certain  language 
which  maj  be  found  in  a  will.  In  secte.  3:2  and 
33  the  object  of  the  Legislature  is  to  give  legal 
effect  in  a  prescribed  manner  to  certain  testemen- 
tery  gifte,  which,  under  the  law  as  it  stood  at  the 
time  of  the  passing  of  the  Act,  would  have  lapsed 
— 1.«.,  would  have  altogether  failed.  Neither  in 
sect.  32  iu>r  in  sect.  33  does  the  Legislature  enact 
that  the  will  shall  be  read  and  construed  as  if  it 
contained  language  which  is  not  found  in  it. 
In  both  these  sections  it  is  enacted  that  testa- 
mentary gifte  of  the  kind  referred  to  shall 
not  lapse,  but  shall  take  effect.  The  words  which 
follow  point  out  what  the  effect  is  to  be.  In  sect.  33 
the  effect  is  to  be  "as  if  the  death  of"  the 
devisee  or  legatee  "  had  happened  immediately 
after  the  death  of  the  testator."  To  ascertain 
the  meaning  of  this,  let  me  snppose  that  the 
testator  by  bis  will  has  (as  in  the  present  case; 
devised  real  estate  in  fee  to  a  child  who  pre- 
deceases him.  If  the  child  had  survived  the 
testetor,  the  will  would  have  passed  the  real 
estate  to  the  child  in  fee ;  and  the  Legislature 
prescribes  that,  nottrlthstending  the  death  of  the 
child,  the  legal  effect  of  the  will  shall  be  the  same 
: — that -is  to  say,  that  the  will  shall  pass  the  real 
estete  to  the  child  in  fee.  Such  seems  to  me  the 
natural  meaning  of  the  language  of  the  Act; 
nor  can  I  see  any  difficulty  in  understanding  it. 
'The  Legislature  has  simply  provided  that  in  cer- 
tain cases  there  shall  be  a  posthumous  addition  to 
the  property  of  a  deceased  person,  the  object 
of  such  provision  being  to  place  that  additional 
property  at  the  dispo^  ot  the  deceased  while 
still  living.  At  this  point,  in  my  judgment,  the 
operation  of  the  Wills  Act  ceases;  and  this 
additional  property  is  left  to  go  and  devolve  as 
part  of  ilie  property  of  the  deceased  child.  If  the 
child,  while  living,  entered  for  valuable  considei-.v- 
tion  into  any  contract  with  reference  to  such 
property  (as,  for  example,  by  way  of  sale  or  mort- 
gage, or  by  way  of  covenant  in  a  marriage  settle- 
ment), by  such  contract  the  property  will  be  bound. 
If  the  child  made  a  will  by  which  such  pro^rty 
is  by  appropriate  language  disposed  of,  either 
specafioulT  or  otherwise,  tne  property  will  pass 
under  such  disposition.  If  the  child  cUed  intestate 


the  property  will  go  to  the  persons  entitled  by 
law  as  upon  an  intestacy.  If  the  child  die  an 
andisoharged  bankrupt,  it  will  vest  in  the  trustee 
in  bankmptey,  and  so  on.  But  the  Wills  Act 
does  not  contain  any  provision  which  directly 
confers  any  benefit  on  persons  claiming  under 
the  child,  whether  those  persons  teke  by  act 
t»(«r  vtvos,  or  by  testamentary  disposition,  or  by 
operation  of  law.  StiU  less  does  it  conteiu  any 
provision  infavourof  the  Grown  ;  and,  if  the  Crown 
18  entitled  to  estate  duty  on  this  property,  appro- 
priate language  must  be  found  in  the  Finance 
Act.  That langoage  I  find  in  sect.  2,  sub-sect.  1  (a), 
and  sect.  22,  sub-sect.  2  (a).  I  have  dwelt  on  this 
point  at  greater  length  than  I  otherwise  should, 
because  it  is  my  misfortune  to  find  myself  in 
disagreement  (or,  at  least,  apparent  disagreement) 
as  to  it  with  the  opinion  expressed  by  Ghannell,  J. 
in  the  court  below.  I  refer  particularly  to  the 
passage  at  p.  386  in  the  report  in  (1900)  2  Q.  B. 
beginning  •*  What  the  Act  does  say."  The  view 
which  I  have  token  of  the  construction  of  sect.  33 
of  the  Wills  Act  appears  to  mn  to  be  in  accord- 
ance with  authority.  The  leading  case  on  the 
subject  is  Johnton  v.  Johnson  {ubi  tup.) 
There  the  testator,  Robert  Johnson,  devised  and 
bequeathed  to  his  sdn,  Ifichael  Payne  Johnson, 
certain  specific  real  estete,  and  a  share  of  his 
personal  estete.  Michael  Payne  Johnson  died  in 
his  father's  lifetime,  leaving  a  widovr  and  one 
child,  the  latter  of  whom  survived  the  father. 
The  son  had  made  a  will  and  codicil,  by  which  he 
gave  (in  substance)  all  his  property  to  his  wife ; 
and  the  question  was  whether  the  property  which 
was  given  to  the  son  by  his  father's  will  passed 
by  the  son's  will.  Wigram,  Y.G.  held  that  it  ddd. 
He  said  (p.  163) :  "Upon  the  construction  of  the 
33rd  section  of  1  Yict  c.  26,  taken  alone,  a  legatee 
within  that  section  would  take  the  same  provision 
under  his  father's  will,  with  the  same  pofrers  and 
incidente  of  property.as  if  he  had  actually  survived 
the  testetor."  He  also  said  :  (p.  164) :  "  Without 
admitting  that  the  words  of  the  3rd  section,  taken 
alone,  do  not  sufficiently  describe  a  father's 
accruing  interest,  like  that  under  consideration, 
I  think  the  legatee  has  upon  the  true  construc- 
tion of  the  whole  Act  a  testementary  power 
over  it.  The  3rd  and  24th  sections  make  the 
will  speak  fi-om  the  death  of  the  testator ;  and 
the  33rd  section  in  effect  declares  that,  in  thn 
circumstances  contemplated  by  that  section,  the 
child  shall  be  taken  to  have  died  on  a  day  later 
than  his  natural  death."  That  case  therefore 
esteblishes  that  a  devisee  or  legatee  within 
sect.  33  has  a  testementery  power  over  property 
derised  or  bequeathed  to  him  by  his  father's  will, 
though  he  may  die  in  his  father's  lifetime. 
Winter  v.  Winter  (ubi  tuv.)  is  another  decision  to 
the  like  effect.  In  Pic%erBgill  v  Rodger  (5  Gh. 
Div.  163)  Jessel,  K.B.,  speaking  of  sect.  33  of  the 
Wills  Act,  says  (p.  172) :  "  The  result  therefore 
is  this :  That  the  child  dying  in  the  testator's 

I  lifetime  has  his  estete  augmented  by  the  devise 
or  bequest  made  to  him  by  the  teste tnx ;  in  other 
words,  the  subject  of  the  devise  or  bequest  falls 
into  the  estete  of  the  child,  and  of  course 
can  be  disposed  of  by  the  will  of  that  child,  if 
that  will  contains  apt  words  to  dispose  of  it." 
In  Eager  v,  Fumivall  {ubi  sup.)  Jessel,  M.B., 
after  citing  and  explaining  Johnson  v.  Johnson 
(3  Haxe,  157),  says:  "That  therefore  decides 
that  the  property  is  either  disposable  of  by  will  or 
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descends  in  the  case  of  intestacy,  as  in  this  case. 
That  being  so,  then  there  is  no  doubt  that  the 
person  to  take  would  be  the  heir  of  the  devisee, 
and  under  the  Inheritance  Act  he  takes  as  pur- 
chaser." This  passage  was  in  argument  inter- 
preted as  meaning  that  the  heir  of  the  devisee 
would  take  as  purchaser.  Such  an  interpretation 
is  directly  contrary  to  the  decision  of  Stuart,  Y.O. 
in  WUden  t.  Wiaden  (ubi  tup.),  and  inconsistent 
with  what  is  laid  down  by  Sir  (j«orge  Jessel 
himself  in  the  immediately  preceding  context.  I 
think  that  by  "  he  "  the  learned  judge  meant  the 
devisee  himself,  and  not  the  heir  of  the  devisee. 
In  Be  Henaler  (ubi  sup.)  a  father  by  his  will  made 
a  devise  to  his  son,  who  died  in  his  father's  life- 
time, leaving  issue  living  at  the  time  of  his  death, 
and  having  by  his  will  devised  all  his  real  estate 
to  his  father.  Hall,  V.C.  said  :  "  By  virtue  of  the 
33rd  section  of  the  Wills  Act  the  property  passed 
under  the  devise  in  the  father's  will,  as  if  the 
devisee  had  died  immediately  after  the  death  of 
his  father.  The  effect  of  that  is  that  I  must 
consider  the  son  to  have  survived  his  father,  and 
to  have  taken  as  devisee.  I  must  also  consider 
that  the  property  became  subject  to  the  son's  will, 
and  included  in  the  general  gift  therein  contained. 
The  son  must  be  &emed  to  have  had  the  pro- 
perty  : "  and  he  made  a  declaration  that  the  son 
took  the  property,  but  died  intestate  as  to  it,  and 
that  the  son's  heir-at-law  was  entitled.  In  Perry's 
Executors  v.  The  Queen  {ubi  sup.)  Robert  Perry 
bequeathed  his  personal  estate  to  his  son  Robert 
Gobbold  Perry,  who  died  in  his  father's  lifetime  ; 
and  it  wsiS  held  that  the  executors  were  liable  for 
probate  duty  on  the  amount  of  the  bequest. 
Kelly,  C.B.  says:  "The  legacy  in  this  case, 
though  in  one  sense  it  may  be  said  to  pass  direct 
from  Robert  Perry  to  the  legatee  of  Robert 
Cobbold  PeriT,  still  in  law  must  be  taken  to 
pass  through  R.  C.  Perry,  and  forms  part  of  the 
estate  which  his  executors  became  possessed  of 
under  his  will."  This  is  a  direct  authority  for 
the  proposition  that  effect  is  to  be  given  for  the 
purposes  of  a  taxing  Act  to  the  provisions  of 
sect.  33  of  the  Wills  Act.  The  same  explanation 
of  the  effect  of  this  enactment  is  found  in 
numerous  text-writers.  For  example,  Lord  St. 
Leonards  in  his  treatise  on  the  new  statutes 
relating  to  property  (2nd  edit.,  1862,  p.  393),  when 
commenting  on  sect.  33,  says  :  "  Under  this  pro- 
vision .  .  .  the  devisee  or  legatee,  although 
he  die  in  the  lifetime  of  the  testator  himself,  takes 
the  property  and  may  dispose  of  it  by  his  will 
from  his  issue  who  do  not  take  by  way  of  substi- 
tution." The  late  Mr.  Hayes  in  his  Introduction 
to  Conveyancing  (5th  edit.,  1840,  p.  406)  says : 
"  The  existence  of  issue  of  the  devisee  or  legatee 
is,  however,  merely  a  collateral  circumstance ;  for 
the  property  comprised  in  the  devise  or  bequest  is 
not  given  to  such  surviving  issue,  but  is  consti- 
tuted part  of  the  real  or  personsj  estate  of  the 
devisee  or  legatee,  disposable  by  his  or  her  will, 
and,  if  not  so  disposed  of,  transmissible  to  his 
or  her  real  or  personal  representatives,  unless 
intercepted  by  assignees  in  insolvency  or  bank- 
ruptcy." See  also  1  Jarman  on  Wills,  4th  edit., 
pp.  353,  354,  and  Joshua  Williams  on  the  Law  of 
Personal  Property,  5th  edit.,  1864,  p.  324.  The 
main  contention  on  behalf  of  the  appellants  was 
that  the  meaning  of  sect.  33  of  the  Wills  Act  is 
that,  in  the  cases  to  which  it  applies,  the  will  of 
the  parent  is  to  be  read  and  construed  as  if  it 


contained  a  clause  providing  that,  in  the  event  of 
a  child's  death,  the  property  comprised  in  the  sift 
to  the  child  should  go  as  if  the  child  had  £ed 
immediately  after  the  testator ;  so  that  the  pro- 
perty would  not  pass  under  the  will  of  the  cnlld 
at  all,  but  would  pass  directly  under  the  will 
of  the  par^it  to  the  same  persons  as  wonld 
have  become  entitled  to  it  if  the  child  had 
survived  the  parent.  To  this  there  are,  in  my 
opinion,  three  objections:  (1)  It  is  based  on  a 
departure  from  the  language  of  the  Wills  Act ;  (2) 
it  IS  not  in  accordance  with  the  natui:al  meaning 
of  the  actual  language  of  the  enactment;  and 
(3)  it  is  at  variance  with  the  interpretation  of  that 
language  found  in  the  cases  and  in  text-books  of 
authority.  This  last  consideration  is  one  of  great 
weight.  It  is,  no  doubt,  of  importance  that  every 
Act  of  Parliament,  be  it  the  Wills  Act  or  the 
Finance  Act,  should  be  correctly  interpreted ;  bat 
it  is  also  most  important  that  a  construction 
which  has  for  a  long  series  of  years  been  placed 
on  an  enactment  which  involves  the  title  to  real 
estate  should  be  adhered  to.  It  is  impossible  to 
say  what  mischief  might  be  done  if  it  were  now 
for  the  first  time  to  be  laid  down  that  real  estate 
to  which  sect.  33  of  the  Wills  Act  applies  does 
not  pass  under  the  will  of  a  child,  but  does  pass 
directly  under  that  of  the  parent.  In  the  course 
of  his  able  argument  for  the  appellants  Mr. 
Joseph  Walton  said  more  than  once,  and  he 
appeared  to  attach  importance  to  the  observation, 
that  the  33rd  section  of  the  Wills  Act  was  based 
on  a  fiction,  whereas  the  Finance  Act  dealt  with 
facts ;  and  it  may  ba  worth  while  to  consider  how 
far  the  element  of  fiction  enters  into  the  subject. 
The  Finance  Act  imposes  a  duty  on  property 
over  which  a  person  has  such  a  general  power  as 
wonld,  if  he  were  »ui  juris,  enable  him  to  dispose 
of  the  property.  Whether  in  a  particular  case  a 
person  has  or  has  not  such  a  power  is  a  question 
of  law.  In  the  case  under  consideration  the  law 
is  to  be  ascertained  from  sect.  33  of  the  Wills 
Act,  which  prescribes  that  in  certain  cases  the 
legaj  effect  of  a  will  shall  be  ascertained  as 
if  a  person  who  predeceased  the  testator  had  in 
fact  survived  him.  For  the  purpose  of  ascertain- 
ing the  effect,  a  hypothesis,  or,  if  you  wUl,  a 
fiction,  is  introduced;  but  beyond  this  there  is 
nothing  fictitious.  The  effect  when  ascertained 
by  the  statutory  rule  laid  down  by  the  Legis- 
lature must  in  a  court  of  law  be  regarded 
as  being  no  less  a  i«ality  than  if  it  were 
ascertained  by  the  rules  of  the  common  law. 
Mr.  Walton  also  urged  that  John  Scott,  jun. 
was  not  at  the  time  of  his  death  competent,  in 
fact,  to  dispose  of  this  property,  because  his 
father  was  still  alive  and  could  during  his  life 
deal  with  the  property  as  he  pleased  and  might 
have  revoked  his  will.  It  is  undeniable  that  the 
father  during  his  life  was  free  to  dispose  of  the 
property  as  he  saw  fit,  either  by  revoking  his  will 
or  otherwise.  It  is  also  undeniable  that  if  the 
father  had  in  his  lifetime  seen  fit  to  make  another 
disposition  of  the  property,  any  disposition  made 
of  it  by  the  son  would  have  been  ineffectual. 
But  why  ?  Not  from  any  want  of  competence  on 
the  part  of  the  son  to  dispose  of  the  property 
coming  to  him  under  the  father's  will,  but  because 
there  would  have  been  no  property  of  the  kind  on 
which  a  disposition  made  by  the  son  could  operate 
— e.g.,  if  the  son  had  by  will  given  to  A.  B.  all  the 
property  coming  to  him  under  his  father's  will. 
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BQoh  a  gitk  would  hare  been  within  his  ooin> 

petence^  bnt  would  have  failed  if  nothing  ever 

came  to  the  sou  nnder   the   father's  will.    For 

these  reasons  I  think  the  appeal  ought  to  be 

diamissed.  .         ,  ,.  , 

Appeal  aumtued. 

Solicitors  for  the  petitioners,  Crawley,  Arnold, 
and  Co. 

Solicitor  for  the  Crown,  Solicitor  of  Inland 
Sevenue. 


Tuesday,  Nov.  27,  1900. 

(Before  Smith,  M.R.,  Collins,  and 

Stirlino,  L.JJ.) 

HoHTi  V.  Babnis.  (a) 

APPEAL  FROM    THE    ({TnCNN'S    BNNCH    DIVISION. 

JEH»ture» — Mortgagor  and  mortgagee — Dog  grates 
not  pKyneaUy  attached  to  the  larul — Intention 
to  $ub$titute  for  old  fixed  grates. 

The  owner  of  a  freehold  house,  after  mortgaging 
it,  took  out  of  it  several  fixed  graies,  and  in  their 
place  substituted  the  same  number  of  dog  grates. 
These  dog  grates  were  of  iron,  and  vaere  not 
physiealiu  fattened  to  the  freehold,  but  being 
of  considerable  weight  they  were  difficult  to 
m,ove.     The  mortgagee  afterwards  foreclosed. 

Upon  a  diepviie  arieing  between  the  mortgagor  and 
the  mortgagee  a*  to  which  of  them  was  entitled 
to  the  dog  orates  : 

Held,  tiiat  phyeieal  annexation  to  the  freehold  is 
not  necessary  in  aU  cases  to  constitute  an  article 
part  of  the  freehold  as  between  mortgagor  and 
Tnortgagee ;  that  the  dog  grates  were  things  of 
such  a  kind  as  to  be  capable  of  being  considered 
aa  annexed  to  the  freehold,  though  there  was 
no  physical  annexation;  and  that,  upon  the 
evidence  that  they  were  put  in  the  house  by  the 
mortgagor  in  gubstiiution  for  the  old  fixed  grates 
and  in  order  to  improve  the  house  as  a  Aouae, 
the  judge  at  the  trial  was  justified  in  holding 
that  they  had  become  part  of  the  freehold. 

This  was  an  appeal  by  the  plaintiff  from  the 

jadgment  of  Bigham,  J.  at  the  trial  of  the  action 

without  a  jury. 
The  action  was  brought  for  the  delivery  np  of 

various  articles  or  for  their  value,  and  for  damages 

for  their  detention. 
The  defendant  counter-claimed  for  the  delivery 

np  of  eleven  dog  grates  or  their  value. 
In  1890  the  owner  in  fee  of  a  dwelling-house  at 

Windsor  mortgaged  it  to  Lady  Boss. 
In  1893  Lady  jftoss  transferred  tiie  mortgage 

to  the  defendant. 
Subsequently  in  1893  the  mortgagor  sold  to 

the  plaintiff  the  equity  of  redemption,  together 

with  the  furniture,  &c.,  in  the  house. 
In  1898  the  defendant  foreclosed,  and  became 

owner  in  fee  of  the  house. 
The  question  in  dispute  as  to  the  articles  which 

were  the  subject  of  the  present  action  was  whether 

they  were  the  goods  ox  the  plaintiff,  or  whether 

they  were  fixtures  and  part  of  the  freehold,  so  as 

to  be  the  property  of  the  mortgagee. 
The  pltuntifCs  claim  had  reference  to  various 

articles,  but  hj  consent  two  of  them  were  taken 

as  tests  by  which  the  claim  was  to  be  decided — 

viz.,  a  tlung  described  as  a  "  fitment,"  being  a 

piece  of  furniture  specially  made  to  fit  np  a 

(a)  Baportcd  b;  E.  MANiEV  SiirrB,  Baq.,  Barrlitar-at-L»w. 


dressing-room  and  there  fastened,  and  a  mirror 
which  was  fastened  to  the  wall  of  one  of  the 
rooms. 

The  defendant's  counter-claim  had  reference 
solely  to  eleven  dog  grates.  These  erates  were 
not  actually  fastened  to  the  freehold  but,  being 
made  of  iron  and  being  of  considerable  weight, 
they  were  not  easily  moved.  They  had  been  sub- 
stituted by  the  mortgagor  for  eleven  old-fashioned 
fixed  grates,  which  were  in  use  in  the  house  at 
the  time  when  it  was  mortgaged  to  Lady  Bos*. 

The  plaintiff,  when  removing  his  goods  from 
the  house,  had  carried  off  these  eleven  dog  grates. 

At  the  trial  of  the  action  without  a  juiy 
Bigham,  J.  gave  judgment  for  the  defendant 
both  on  the  claim  and  the  counter-claim. 

The  plaintiff  appealed. 

Herbert  Beed,  Q.C.  (Cannot  with  him)  for  the 
plaintiff. — It  is  true  that  these  grates  were  put  in 
by  ttie  mortgagor  in  substitution  for  the  old  fixed 
grates,  which  were  part  of  the  freehold.  Bat  that 
IB  not  enough  to  show  that  they  became  part  of 
the  freehold.  The  question  does  not  depend  solely 
on  the  intention  with  which  they  were  brought 
into  the  house.  There  must  be  a  fixing  of  some 
sort  in  order  to  convert  a  ohattel  into  a  fixture. 
The  evidence  by  which  the  intention  is  shown  is 
the  mode  of  fixture : 

Bobion  V.  Oorringe,  75  L.  T.  Bep.  610;  (1897)  1  Ch. 
182. 

Things  which  are  not  fixed  cannot  possibly  be 
part  of  the  freehold  unless  they  are  the  movable 
parts  of  a  fixture — such,  for  instance,  as  the  stones 
of  a  mUl : 

Smith  V.  Xaclure,  32  W.  B.  459. 
The  onus  of  showing  that  it  was  the  intention  of 
the  mortgagor  that  these  dog  grates  should 
become  part  of  the  freehold  lies  on  the  defen- 
dant, who  asserts  that  they  have  ceased  to  be 
chattels : 

Holland  v.  Hodgson,  26  L.  T.  Bep.  709 ;  L.  B«p. 
7  C.  P.  328. 

He  cited  also 

D'Syncouri  v.  Gregory,  3  Eq.  382  j 

Norton  v.  Dashwood,  75  L.  T.  Bep.  205;  (1896) 

2  Ch.  497 ; 
Viscount  Bill  v.  Bullock.,  77  L.  T.  Bep.  240  ;  (1897) 
2  Ch.  482. 
Bufus  Isaacs,  Q.C.  and  J.  W.  McCarthy,  for  the 
defendant,  were  not  called  upon. 

Smith,  M.B. — The  question  in  this  case  has 
arisen  between  mortgagor  and  mortgagee,  and 
the  point  in  dispute  is,  which  of  them  is  entitled 
to  certain  articles  mentioned  in  the  claim  and 
counter-claim.  The  first  article  was  a  thing 
called  a  "  fitment,"  a  thing  specially  made  for 
the  purpose  of  fitting  up  a  certain  dressing- 
room.  There  was  evidence  before  Bigham,  J.  as 
to  the  mode  in  which  this  article  was  attached  or 
affixed  to  the  premises,  which,  in  my  opinion, 
justified  him  in  drawing  the  inference  that  the 
intention  with  which  this  article  was  fastened  to 
the  premises  was  to  improve  the  house  as  a 
house.  The  learned  judge  was  therefore  right  in 
holding  that  the    artic^    was    a  fixture  which 

Eassed  to  the  mortgagee.  The  next  article  was  a 
brge  mirror,  and  the  same  considerations,  with  the 
same  result,  apply  to  that  as  to  the  "  fitment" 
Then  comes  the  question  of  the  eleven  dog  grates. 
These  were  put  into  the  house  by  the  mortgagor 


Digitized  by ' 


Google      — 


620— Vol.  Lxxxin.] 


THE  LAW  TIMES. 


Cjm.  as.  1901. 


Ot.  of  App.T 


MoHTi  «.  Babhxs. 


[Ot.  of  App. 


in  the  place  of  eleven  old  fixed  grates  which  he 
took  awa^.  The  dog  grates  were  not  fastened  to 
the  preouses  as  the  old  grates  had  been,  but 
they  were  of  iron  and  of  very  considerable 
weight.  The  question  is  whether  they  were 
fixtures  as  between  mortgagor  and  mortgagee. 
Now,  on  consideration  of  the  authorities,  and 
looking  especially  at  what  was  said  by  Black - 
bum,  J.  in  delivering  the  judgment  of  the 
Excheqner  Chamber  in  the  case  of  Holland  v. 
Hodgton  {uhi  attp.),  it  is  clear  that  physical 
annexation  is  not  necessary  to  make  an  article  a 
fixture.  Blackburn,  J.  says  that  the  question  of 
what  constitutes  an  annexation  sufficient  for  that 
purpose  "  must  depend  on  the  nircumstances  of 
each  case  and  mainly  on  two  circumstances,  as 
indicating  the  intention — viz.,  the  degree  of 
annexation  and  the  object  of  the  annexation." 
He  then  refers,  as  an  instance,  to  the  case  of 
blocks  of  stone  placed  one  on  the  top  of  another, 
without  any  mortar  or  cement,  so  as  to  form  a  dry 
stone  wall.  Such  a  wall  undoubtedly  becomes 
part  of  the  land.  I  cannot  distinguish  the  case  of 
these  dog  grates  from  that  of  the  dry  stone  wall. 
Looking  at  the  weight  of  the  grates  and  at  the 
intention  with  which  they  were  put  into  this 
house — namely,  in  substitution  ot  the  old  fixed 
grates,  I  cannot  say  that  Bigham,  J.  was  wrong  in 
t}ie  inference  he  drew,  that  the  grates  were 
intended  to  form  part  of  the  freehold.  In  each 
OMe  the  conrt  must  have  regard  to  the  facts  as 
to  annexation  and  the  intention.  I  think  the 
appeal  must  be  dismissed. 

CoLUNB,  L  J. — I  am  of  the  same  opinion.  This 
case  is  an  excellent  instance  of  the  way  in  which 
a  mixed  <|aestion  of  law  and  fact  ought  to  be  dealt 
with.  Bigham,  J.  has  accurately  separated  the 
two  questions.  He  asked  himself  the  question 
whether  these  things  were  put  into  the  house  by 
the  mortgagor  with  the  view  of  improving  the 
inheritance,  of  making  the  house  better  than  it 
was,  or  whether  they  were  put  in  temporarily 
simply  as  furniture,  to  be  removed  whenever  the 
mortgagor  thought  fit.  That  is  the  question  in 
this  case,  and  in  answering  it  we  are  guided  by 
the  judgment  of  the  Exchequer  GImmber  in 
Holland  v.  Hodgson  {uhi  aup.).  Blackburn,  J. 
there  says:  "  There  is  no  doubt  that  the  general 
maxim  of  the  law  is,  that  what  is  annexed  to  the 
land  becomes  part  of  the  land;  but  it  is  very 
difficult,  if  not  impossible,  to  say  with  precision 
what  constitutes  an  annexation  sufficient  for  this 
purpose.  It  is  a  question  which  must  depend  on 
the  circumstances  of  each  case  and  mainly  on  two 
oircnmstances  as  indicating  the  intention — viz., 
the  degree  of  annexation  and  the  object  of  the 
annexation."  The  object  with  which  the  thing 
in  question  has  been  fastened  to  the  land  is  a 
material  thing  to  be  considered.  The  question 
we  are  now  dealing  with  arises  between  mortgagor 
and  mortgagee,  not  between  landlord  and  tenant. 
The  mortgagor  is  the  owner  of  the  house,  and  he 
is  therefore  interested  in  improving  it.  When  he 
improves  it,  he  does  it  with  the  object  of  bene- 
fiting himself,  not  with  the  object  of  benc^ting  a 
mortgagiie.  The  "  fitment "  and  the  mirror  were 
in  fact  physically  attached  to  the  house;  and, 
given  these  two  facts— viz.,  the  fact  of  physical 
annexation  and  the  fact  of  tlie  person  who  caused 
that  annexation  being  the  owner,  I  think  there 
was  ample  evidence  justifying  tiie  inference 
drawn  by  the  learned  judge.    The  dog  grates  are 


the  only  things  which  seem  to  me  capable  of 
causing  aav  difficulty.  It  is  clear  that  there  was 
no  physioal  annexation  of  them  to  the  land.  But 
the  law  is  that  in  some  cases  mere  weight  may  be 
sufficient  annexation.  In  D'Eyneourt  v.  Gregory 
(ubt  sup.)  a  question  was  raised  whether  some 
carved  kneeling  figures  on  a  staircase  and 
some  sculptured  marble  vases  in  a  hall  were 
fixtures.  The  figures  were  lightly  attached,  but 
could  easily  have  been  lifted  off  the  pedestals 
without  damage,  and  the  vases,  being  of  great 
weight,  were  not  fastened  in  any  way.  Lord 
Bomilly,  M.B.  held  that  they  were  fixtures, 
saying :  "  I  think  it  does  not  depend  on  whether 
any  cement  is  used  for  fixing  these  articles,  or 
whether  they  i-est  by  their  own  weight,  but  upon 
this — whether  they  are  strictly  and  properly  part 
of  the  architectural  design  for  the  hall  and  stair- 
case itself,  and  put  in  there  as  such,  as  dis- 
tinguished from  mere  ornaments  to  be  afterwards 
added.  There  may  be  mansions  in  England  on 
which  statues  may  be  placed  in  order  to  complete 
the  architectural  design  as  distinguished  from 
mere  ornament ;  and  when  they  are  so  placed — as, 
for  instance,  they  are  in  the  Cathedral  of  Milan — 
I  should  consider  that  they  could  not  properly  be 
removed,  although  they  were  fixed  without  cement 
or  without  brackets,  and  stand  by  their  own 
weight  alone."  That  case  shows  that  a  thing  may 
be  regarded  as  part  of  the  land  though  not 
physically  annexed  to  it,  but  standing  by  its  own 
weight.  Some  line  must,  of  course,  be  drawn 
between  things  which  are  to  be  considered  as 
annexed  to  the  land  by  reason  of  their  weight  and 
things  which  cannot  be  considered  as  fixtures.  A 
footstool,  for  instance,  or  a  set  of  fire-irons,  could 
not  be  considered  as  annexed  to  the  land  in  that 
way,  but  it  seems  to  me  that  a  dog  grate  is 
a  thing  which  is  capable  of  being  considered 
as  annexed  to  the  land.  A  dog  grate  being 
capable  of  being  annexed,  we  must  then  considw 
the  object  with  which  it  was  put  into  the  honae. 
These  eleven  dog  grates  were  put  in  by  the  mort- 
gagor in  place  of  eleven  old  fixed  grates,  which 
were  clearly  part  of  the  freehold,  for  the  purpose 
of  improving  his  house  as  a  house.  For  these 
reasons  I  think  that  Bigham,  J.  was  right  in 
coming  to  the  conclusion  that  they  were  annexed 
to  the  land,  and  I  agree  that  the  appeal  must 
therefore  be  dismissed. 

Stiblino,  L.J. — I  am  of  the  same  opinion. 
The  question  in  this  case  is  one  between  mort- 
gagor and  mortgagee,  and  I  think  that  the  law  to 
be  applied  is  that  which  was  laid  down  by  Black- 
bum,  J.  in  Holland  v.  Hodgion  {ubi  tup.).  The 
question,  he  says,  depends  on  the  circumstances 
of  each  case,  and  mainly  on  two  circumstances,  as 
indicating  the  intention — viz.,  the  degree  of 
annexation  and  the  object  of  the  annexation.  It 
was  contended  by  tne  learned  counsel  who 
appeared  on  behalf  of  the  plaintifE  that  some 
kind  of  physical  annexation  is  necessary,  so  that 
an  object,  however  weighty,  could  not,  without 
physical  annexation,  be  said  to  become  ^art  of 
the  freehold.  That  contention  was  dealt  with  and 
answered  by  Blackburn,  J.  in  the  case  I  have 
referred  to.  He  said:  "When  the  article  in 
question  is  no  further  attached  to  the  land  than 
by  its  own  weight,  it  is  generally  to  be  considered 
a  mere  chattel :  (see  WiUthear  v.  Cottrell,  1  £.  &  B. 
674,  and  the  cases  there  cited).  Bat  even  in  each  a 
case,  if  the  intention  is  apparent  to  make  the 
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articles  part  of  the  land,  thmr  do  become  part  of 
the  land :  {lyEyneourt  ▼.  Gregory,  vbi  tup.). 
Thna  blocks  of  etose  placed  one  on  the  top  of 
-another  without  any  mortar  or  cement  for  the 
porpoee  of  formini;  a  dry  stone  wall  would  become 
part  of  the  land,  though  the  same  stones,  if 
oeposited  in  a  bnilder'a  yard  and  for  convenience 
eake  stacked  on  the  top  of  each  other  in  the  form 
of  a  wall,  wonld  remain  chattels."  Now  the 
eleven  dog  grates  were  pnt  by  the  mortgagor  into 
his  house  eSter  the  house  had  been  mortsjaged, 
and  they  were  brought  into  the  house  in  substitu- 
tion for  the  eleven  old  fixed  grates  which  were  in 
the  house  at  the  date  of  the  mortgage.  Suppose 
the  mortgagor  had  taken  out  the  old  grates  with- 
out patting  in  any  others  in  substitution  for 
them.  That  would  have  been  an  act  of  waste,  and 
I  think  that  the  mortgagee  might  have  success- 
fully applied  for  an  injunction  to  restrain  the 
mortgagor  from  the  commission  of  such  an  act. 
However,  the  mortgagor  put  in  these  eleven  dog 
grates  in  the  place  of  the  old  grates,  and  tbe 
mortgagee  macTe  no  complaint  of  his  doing  so. 
The  object  of  the  mortgagor  was  clearly  to  sub- 
etitnte  the  new  grates  for  the  old  ones,  and  to 
make  tbe  bouse  more  convenient  for  use  as  a 
house.  I  therefore  agree  that,  as  between  mort- 
gasor  and  mortgagee,  the  grates  must  be  con- 
sidered as  fixtures,  and  the  appeal  must  be  dis- 
miBsea.  Appeal  dismissed. 

Solicitor  for  the  plaintiff,  M.  8.  Buhinstein. 
Solicitors  for  the  defendant,  Calkin,  Lewis,  and 
Stohes. 


HIGH    COURT   OF   JUSTICE. 

OHANOERT  DIVISION. 

Tuesday,  Nov.  6, 1900. 

(Before  Gozkns-Habdt,  J.) 

Johnson  t.  BsAaaii  (a) 

Marriage  settlement  —  Beeiifieation — Mistake  — 
Non-execution  of  power  —  Parol  evidence  — 
Statute  of  Frauds  (29  Car.  2.  c.  3). 

In  an  action  for  the  reetifiealion  of  a  marriage 
settlement  it  was  proved  by  parol  evidence  to  the 
satisfaction  of  the  judge  that  the  intention  of  the 
parties  was  that  a  power  of  appointment  which 
the  husband,  since  deceased,  then  possessed  over 
a  certain  fund  should  be  exercised  by  the  settle- 
■ment  so  as  to  operate  in  favour  of  the  wife 
during  her  widoiehood  which  subsequently  hap- 
pened ;  that  the  parties  thought  that  it  had  been 
40  exercised ;  and  that  the  husband  died  in  that 
belief;  but  that  a  mistake  was  made  by  the 
solicitor  who  drafted  the  settlement,  so  that  the 
husband's  power  of  appointment  over  the  fund 
in  qtiestion  was  not  in  fact  exercised  thereby  in 
favour  of  his  vndow,  who  toas  the  only  surviving 
party  to  the  settlement,  and  who  brought  the 
action.  It  was  contended  by  parties  claiming 
<idversely  to  the  settlement  that  to  rectify  Ois 
settlement  on  parol  evidence  woidd  be  contrary 
to  the  Statute  of  Frauds,  and  that  as  the  husband's 
power  of  appointment  over  the  fund  had  not  been 
exercised,  me  court,  according  to  weU-known 
rules  would  not  relieve  against  the  non-execution 

(a)  Bepart«d  by  J.  Tsi;BTBi.H,  E(q.,  Barrlster-M-I«w. 


as  distinct  from  the  imperfect  execution  of  a 
power. 
Held,  that  parol  evidence  is  admissible  in  an  action 
to  rectify  a  mistake  in  a  marriage  settlement, 
notwithstanding  the  Statute  of  Frauds,  and  that 
the  jurudietion  of  the  court  to  rectify  a  deed 
does  not  depend  upon  any  doctrine  peculiar  to 
powers ;  and  when  once  the  deed  was  made  to 
accord  with  the  real  bargain  and  intention  of 
the  parties  to  it,  no  further  relief  was  needed. 

On  the  16th  July  1865,  John  W.  Hawkesworth, 
who  was  then  proposing  to  marry  Eliza  M.  "F. 
Dowler,  wrote  to  his  solicitor,  William  Bowcliffe 
as  follows : 

I  have  in  oontemplation  a  matrimonial  allianoe.  The 
lad;  has  means  of  her  own  and  it  is  aeopsiaty  as  a  pr«- 
liminary  that  I  shonld  hav«  a  oonversation  with  her 
father  a)  to  the  property  we  mntnally  poissu  either  at 
tbe  present  time  or  that  is  coming  to  na  at  a  fntnie 
period.  If  the  oonversation  tnma  oat  eatiafaotory  I 
shall  most  probably  oome  to  town  direotly  to  ask  yon  to 
do  what  is  neaeaaary  on  my  part  of  the  affair.  Mean- 
while I  shall  be  mnch  obliged  if  yon  will  acquaint  me 
with  my  preaent  and  fnbnre  means  and  prospeota  in  order 
that  I  may  pnt  your  Utter  into  the  hands  of  the  lady's 
father.  It  asema  to  me  desirable  also  that  yon  ahonid 
aketoh  ont  very  shortly  the  haada  of  a  settlement  for  my 
gnidanoe.  The  lady  has  been  introdnoed  to  my  father 
and  mother,  and  it  ia  necesaary  that  the  bosineis  part  of 
the  affair  be  immediately  taken  in  hand. 

On  the  2l8t  July  1865  William  Bowcliffd  wrote  ' 
a  letter  in  reply,  the  material  parts  of  which  were 
as  follows : 

I  have  now  ouefnlly  looked  into  the  doeaments,  and 
am  enabled  to  answer  yoor  letter  of  the  16th.  (I)  Under 
yonr  grandfather's  will  yon  will  be  absolotely  entitled 
on  the  death  of  your  mother  to  one-fourth  of  his  estate 
after  dedaoiiog  50001.,  which  was  given  as  a  portion  by 
yoor  grandfather  on  his  marriage.  Thia  snm  may  be 
estimated  in  round  figures  at  4000(.  Under  the  same 
will  yon  will  also  probably  become  entitled  to  consider- 
able parts  of  the  shares  of  your  three  aunts.  This, 
however,  depends  upon  the  periods  of  deaths  of  several 
partiee,  so  that  no  estimate  can  be  made.  (2)  Under 
the  settlement,  which  waa  executed  the  other  day,  yon 
will  be  entitled  for  your  life,  on  the  death  of  your 
father  and  mother,  to  funds  amounting  together  to  abont 
7000(.,  and  this  deed  gives  yon  power  to  settle  the 
income  on  yonr  wife  after  your  death  for  her  life,  and  to 
give  the  capital  among  yonr  children  as  you  may  think 
fit.  Failing  your  children  you  may  give  it  as  yon  please. 
Snppoting  you  marry,  I  think  yon  may  fairly  give  the 
lady  a  life  interest  in  the  latter  fnnd,  and  I  think  you 
should  settle  all  the  personal  property  which  yon  may 
derive  under  your  grandfather's  will  in  the  aame  way, 
namely  :  On  yonraelf  for  life.  After  yonr  death  on  yonr 
wife  for  life.  After  the  death  of  the  sorvivor  on  yonr 
ohildren,  and  failing  these  yon  may  give  it  to  whom  yon 
may  think  fit.  I  have,  of  oonrae,  only  stated  the  pro- 
perty to  which  yon  are  absolute'y  entitled ;  bnt  the 
lady's  father  should  diatiaotly  understand  that  yonr 
expectations  under  your  grandPather's  will  are  very  con- 
siderable ;  bnt,  as  they  are  subject  to  contingencies,  they 
cannot,  of  ooTuse,  be  treated  as  certain.  I  shall  be  very 
glad  to  see  yon  and  explain  the  matter  more  fully  to  yon, 
which  can  be  done  more  tatisfaotorily  at  an  interview 
than  by  letter,  and  if  thia  explanation  ia  not  quite  intelli- 
gible and  satisfactory  to  yon,  I  hope  you  will  talk  it  over 
with  me  before  you  show  it  to  the  lady's  father. 

On  the  26th  July  1865  John  W.  Hawkesworth 
wrote  to  William  Bowcliffe  as  follows : 

Many  thanks  for  yont  letter  of  Saturday ;  it  contained 
all  the  information  I  requite.  I  shall  probably  tee  yon 
in  the  conras  of  a  short  time. 
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The  settlement  referred  to  in  the  letter  of  the 
2lBt  July  1865  as  being  executed  the  other  day 
was  dated  the  9th  Dec.  1864,  and  made  between  John 
Hawkerworth  and  Floientina  Hawkesworth  his 
•wife  (the  parent  John  W.  Hawkesworth),  John  W. 
Hawkesworth,  and  trastees,  whereby,  after  reciting 
(inter  alia)  that  florenidna  Hawkesworth,  by  virtue 
of  the  settlement  made  on  the  marriage  of  the 
testator  John  Walmesley  and  Florentina  his  wife 
(the  father  and  mother  of  Florentina  Hawkes- 
worth), became  entitled  to  one-fourth  share  of 
certain  trust  inrestments,  which  one-fourth  share 
consisted  of  certain  funds  amounting  to  a  little  over 
7000Z.,  such  trust  funds  were  settled  upon  trust 
after  the  death  of  the  survivor  of  John  Hawkes- 
worth and  Florentina  Hawkesworth,  to  pay  the 
income  to  John  W.  Hawkesworth  during  his  life, 
and  it  was  thereby  declared  that  it  should  be 
lawful  for  John  W.  Hawkesworth  at  any  time  or 
times  thereafter,  either  before  or  after  marriage, 
by  deed  or  deeds,  or  will,  or  codicil,  to  appoint 
that  from  and  after  his  decease  and  subject  to 
the  prior  life  interests  of  Florentina  Hawkesworth 
and  John  W.  Hawkesworth,  and  subject  to  any 
appointment  in  favour  of  any  wife  of  John  W. 
^wkesworth  as  aforesaid,  the  trustees  or  trustee 
of  the  indenture  now  in  statement  should  stand 
possessed  of  the  trust  funds  and  the  income 
thereof  upon  trust  for  the  children  of  John  W. 
Hawkesworth  as  he  should  by  deed  or  will  appoint, 
and  on  default  of  appointment  upon  trust  for  his 
childi'en  as  therein  mentioned. 

On  receiving  the  letter  of  the  2lBt  July  1865 
John  W.  Hawkesworth  took  it  to  the  Rev.  Hy.  T. 
Dowler,  the  father  of  Eliza  M.  F.  Dowler.  He 
showed  it  to  a  solicitor  friend  of  the  family,  who 
was  asked  as  a  friend  to  prepare  the  necessary 
document ;  and  the  solicitor  drew  up  the  following 
agreement,  which  was  then  signed  by  all  parties  : 

By  artioI«*  of  atpreement  or  settlement,  dated  the  5th 
Ang.  1865,  and  made  between  John  W.  Hawkesworth  of 
the  first  part,  the  Bev.  Hy.  T.  Dowler  and  Franoee  H.  M- 
Dowler  his  wife,  the  parents  of  Eliza  M.  F.  Dowler,  of 
the  seoond  part,  and  Eliza  M.  F.  Dowler  of  the  third 
part. 

After  reciting  that  a  marriage  had  been  agreed 
upon,  and  was  intended  to  be  forthwith  solem- 
nised, between  John  W.  Hawkesworth  and  Eliza 
M.  F.  Dowler,  and  that  in  oontomplation  thereof 
and  with  a  view  of  providing  for  John  W.  Hawkes- 
worth and  Eliza  M.  F.  Dowler  and  their  offspring, 
it  had  been  mutually  agreed  and  arranged  by  and 
between  the  parties  to  the  articles  in  manner 
following,  the  articles  proceeded  as  follows : 

The  properties  sabjeat  to  this  agreement  and  to  be 
snbjeot  to  and  inolnded  in  the  more  formal  settlement 
hereby  agreed  and  intended  to  be  made  shall  coniiat  on 
ilie  part  of  the  said  John  W.  Hawkesworth  of  two  leveral 
Bomi  of  money  to  which  he  is  entitled  nnder  the  will  of 
his  maternal  grandfather  John  Walmesley,  after  and 
■abject  to  the  life  interests  of  his  father  and  mother, 
or  of  one  of  them  therein,  and  whioh  sams  are  now  esti- 
mated to  amount  to,  and  for  the  purposes  of  this 
agreement  and  of  the  settlement  to  be  hereafter  made  as 
aforesaid,  shall  be  taken  as  not  exceeding  the  sums  of 
40001.  and  70001.  respectively. 

And  on  the  part  of  Eliza  M.  F.  Dowler  of 
certain  sums  therein  referred  to,  to  which  Eliza 
M.  F.  Dowler  was  entitled  as  therein  mentioned, 
and  Henry  T.  Dowler  and  Frances  H.  E.  Dowler, 
her  parents,  agreed  to  settle  and  thereby  settled 
the  same  accordingly.    And  it  was  thereby  agreed 


that  the  property  of  John  W.  Hawkesworth  abonld 
be  settled  upon  trust  for  himself  for  life,  and  after 
his  decease  upon  trust  for  Eliza  M.  F.  Dowler  for 
her  life,  and,  subject  as  thereinbefore  mentioned. 
both  the  properties  of  John  W.  Hawkesworth  and 
Eliza  M.  F.  Dowler  should  be  settled  upon  their 
children  and  issue  so  far  as  is  permitted  oy  law  in 
such  shares  and  proportions,  and  to  such  one  or 
more  exclusive  of  the  others  or  other  at  them, 
and  on  such  conditions  and  generally  as  John  W. 
Hawkesworth  and  Eliza  M.  F.  Dowler  should  by 
deed  or  deeds,  with  or  without  power  of  revocation, 
jointly  appoint,  or  as  the  survivor  should  by  deed 
or  will  appoint,  and  in  default  of  appointment 
among  the  children  and  issue  equally  as  therein 
mentioned.  And  power  of  appointing  trustees  for 
the  purposes  of  the  articles  was  given  to  the 
husband  and  trife. 

The  marriage  between  John  W.  Hawkesworth 
and  Eliza  M.  F.  Dowler  was  solemnised  on  the 
7th  Aug.  1865,  but  no  further  or  other  settlement 
was  executed  in  pursuance  of  the  articles  of 
agreement  or  settlement  of  the  5th  Aug.  1865. 
Tnere  was  issue  of  the  marriage  nine  children — 
six  daughters  and  three  sons — of  whom  one  died 
Vrithin  a  month  of  ite  birth. 

By  an  indenture  of  settlement  dated  the  2nd 
Nov.  1891  made  upon  the  marriage  of  one  of  their 
daughters,  and  expressed  to  be  supplemental  to 
the  articles  of  agreement  or  settlement  of  the 
5th  Aug.  1865,  Mr.  and  Mrs.  Hawkesworth  in 
exercise  of  the  power  given  them  by  such  articles, 
appointed  an  eighth  part  of  the  trust  funds 
subject  thereto  upon  timet  for  the  daughter  for 
life,  with  remainder  for  her  children  and  issue  as 
therein  mentioned. 

By  an  indenture  dated  the  15th  Jan.  1898  Mr. 
and  Mrs.  Hawkesworth,  pursuant  to  the  articles 
of  agreement  or  settlement  of  the  5th  Aug.  1865, 
and  in  exercise  of  the  powers  thereby  comerred, 
appointed  trustees  for  the  purposes  of  the  articles, 
and  also  appointed  that  the  remaining  seven 
eighth  parte  of  the  trust  funds  subject  thereto 
should  after  the  death  of  the  survivor  of  them  be 
held  in  trust  for  their  other  children  as  tenante 
in  common  in  equal  shares. 

John  W.  Hawkesworth  died  on  the  31st  Jan. 
1898,  and  on  the  1st  Aug.  1899  his  widow  married 
William  6.  Johnson,  who  died  on  the  6th  Dec. 
1899. 

Shortly  after  the  death  of  J.  W.  Hawkesworth 
doubte  were  raised  as  to  the  proper  oonBtanotion 
of  the  articles  of  agreement  or  settlement  of  the 
5th  Ang.  1865,  and  in  particular  whether  he  had 
thereby  exercised  his  power  of  appointment  given 
him  by  the  indenture  of  settlement  of  the  9th 
Dec.  1864,  in  respect  of  the  funds  to  which  he 
was  entitled  for  life  thereunder  on  the  death  of 
his  father  and  mother,  and  which  in  the  letter  of 
William  BowclifEe  of  the  21st  July  1865  were 
estimated  to  amount  to  about  70002.,  so  as  to 
^ve  his  widow  a  life  interest  in  snoh  funds ;  and 
m  the  judgment  in  the  action  B«  Walmesley : 
Medlieott  v.  Bragge  (1898)  W.  3835),  it  was  de- 
clared {inter  a2ia)  that  the  articles  did  not  operate 
as  an  exercise  of  the  power  of  appointment  ovei' 
or  affect  those  funds. 

This  was  an  action  by  Eliza  M.  F.  Johnson, 
claiming  that  the  articles  of  agreement  or  settle- 
ment of  the  5th  Aug.  1865  should  be  rectified  so 
as  to  operate  as  an  appointment  or  other  effectual 
assurance  of  those  funds  in  favour  of  herself  for 
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life,  with  remainder  as  in  the  articles  mentioned 
oonceming  the  tmst  funds  thereby  expressed  to 
be  settled. 

The  result  of  the  evidence  of  the  witnesses 
for  the  plaintiff  is  snflScientlj  set  oat  in  the 
judgment. 

VemoK-  Smith,  Q.G.  and  Gatey  for  the  plaintiff. 
— The  evidence  of  the  witness  proves  that  it 
was  the  intention  of  all  the  parties  to  the  marriage 
articles  that  the  husband  should  thereby  exer- 
cise his  power  of  appointment  over  the  funds, 
then  estimated  as  amounting  to  about  70002.,  to 
which  he  was  entitled  for  Ofe  with  a  power  of 
appointment  in  favour  of  his  wife  and  children, 
under  the  settlement  of  the  9th  Dec.  1864,  so  as 
to  give  the  plaintiff  the  income  of  that  fond  on 
her  surviving  him ;  and  the  court  will  consider 
what  the  intention  of  the  parties  was,  and  will 
rectify  the  deed  so  as  to  make  it  accord  with  that 
intention : 

Shannon  v.  Braditreet,  1  Sch.  &  Let.  52,  60 ;  9  K- 
Bep.  11. 

Eve,  Q.C.  and  Edward  Ford  for  the  defendants 
claiming  the  fund  as  not  comprised  in  the  articles. 
— ^The  court  will  not  rectify  a  settlement  where 
the  required  rectification  is  founded  upon  an 
agreement  outside  the  settlement  to  be  rectified, 
and  such  agreement  is  set  up  byparol  evidence 
only :  (Statute  of  Frauds,  s.  4).  What  has  taken 
place  between  the  parties  to  the  marriage  articles 
is  referable  to  the  articles  as  they  stand  quite  as 
much  as  to  the  agreement  attempted  to  be  set  np 
by  parol  evidence,  so  the  doctrine  of  part  per- 
formance is  inapplicable : 

0]Xey  V.  Fiihtr,  55  L.  T.  Bep.  807 ;  34  Ch.  Dir. 
367. 
All  parties  to  the  articles  except  the  plaintiff  are 
now  dead.  It  was  decided  by  North,  J.  in  1899 
that  the  marriage  articles  did  not  operate  as  an 
«xerci8e  by  Mr.  Hawkesworth  of  his  power  of  ap- 
pointment over  the  70002.,  and  the  court  will  not 
now  execute  that  power  which  has  never  been 
executed.  There  is  a  distinction  between  the  de- 
fective execution  and  the  non-execution  of  a  power. 
Equity  will  aid  a  defective  execution  but  will  not 
assist  in  a  case  where  the  power  has  not  been 
executed  at  all : 

Toilet  V.  ToUet,  2  P.  Wms.  489,  490  ; 

Fsrirell  on  Powers,  p.  333 ; 

Palmer  v.  Locke,  43  L.  T.  Bep.  454 ;  15  Ch.  Div. 
294. 
Curtis  Price  for  another  defendant  in  the  same 
interest. — The  plaintiff  is  too  late  to  obtain  recti- 
fication of  the  marriage  articles.  She  does  not 
come  forward  until  all  the  other  parties  to  the 
settlement  are  dead.  The  court  will  not  rectify 
the  settlement  on  the  evidence  of  one  party  only : 

Fowler  v.  Fbtoler,  4  De  O.  <&  J.  250,  264,  265. 

The  eTidence  does  not  snf&cientiy  establish  that 
it  was  Mr.  Hawkesworth's  intention  to  exercise 
his  power  of  appointment  over  the  7000Z.  by  the 
marriage  articles : 

Diike  of  Bedford  v.  Marqitett  of  Abereom,  1  Mj.  & 
Cr.  312  ;  43  B.  Bap.  200. 

The  intention  of  the  parties  must  be  clearly  made 
out  before  the  articles  can  be  rectified. 

B.  J.  Parker  for  the  present  trustees  of  the 
marri^m  articles,  and  for  the  children  of  the 
plaintiff,  who  did  mot  oppose  her  chum. 


Cozens-Habdy,  J. — ^Tiiis  is  an  action  seeking 
rectification  of  a  marriage  settlement  under  some- 
what peculiar  circumstances.  On  the  16th  July 
1865  Mr.  J.  W.  Hawkesworth  wrote  the  following 
letter  to  Mr.  William  Bowcliffe :  [His  Lordship 
read  that  letter  set  out  above,  and  proceeded :] 
The  plaintiff  is  the  lady  whom  Mr.  Hawkesworth 
intended  to  marry  and  did  marry,  and  the  letter 
was  written  from  the  vicarage  at  Aldebun[h,  her 
father's  house.  On  the  2l8t  July  Mr.  William 
Bowcliffe  wrote  the  following  reply :  [His  Lord- 
ship read  that  reply  set  out  above,  and  continued :] 
The  settlement  which  was  executed  the  other  day 
was  a  deed  dated  the  9th  Dec.  1864,  under  which 
Mr.  Hawkesworth,  subject  to  life  interests  of  his 
father  and  mother,  was  entitled  to  the  income  for 
his  life  of  certain  trust  funds  with  power  by  deed 
or  will  to  appoint  a  life  interest  to  any  wite  who 
might  survive  him,  and  subject  thereto  the  trust 
funds  were  settled  upon  Mr.  Hawkesworth's 
children  as  he  should  by  deed  or  will  appoint,  and 
in  default  for  his  children  at  twenty-one  or 
marriage.  Mr.  Rowcliffe's  letter  stated  concisely 
and  accurately  the  true  position.  On  the  25th 
July  Mr.  Hawkesworth  replied  as  follows :  [His 
Lordship  read  that  reply  set  out  above,  and  con- 
tinued :]  Mr.  Hawkesworth  died  in  1898,  leaving 
eight  children  who  attained  twenty-one.  His 
father  and  mother  predeceased  him.  The  plaintiff, 
who  is  the  only  survivor  of  the  parties  to  the 
ti-ansaction,  gave  her  evidence  in  a  manner  which 
satisfied  me  that  she  is  a  witness  of  truth.  I 
accept  her  statements  as  to  what  took  place.  It 
seems  that  the  plaintiff  and  her  father  and  mother 
and  Mr.  Hawkesworth  had  several  conversations 
at  the  vicarage,  in  the  course  of  which  the  father 
a.8ked  whether  Mr.  Hawkesworth  could  settle  any- 
thing on  marriage.  He  said  he  did  not  know ; 
but  he  would  write  to  his  family  solicitor,  Mr. 
Bowcliffe.  At  a  subsequent  meeting  Mr.  Hawkes- 
worth showed  them  Mr.  Bowcliffe  s  letter  of  the 
21st.  July,  with  which  he  seemed  very  pleased.  He 
said  he  would  settie  about  11,0002.,  coming  as  to 
70002.  from  his  parents'  marriage  settlement,  and 
as  to  40002.  from  his  grandfather's  will.  There  was 
a  long  talk  with  the  father  and  mother  about  it. 
A  solicitor,  a  friend  of  the  family  who  is  now 
dead,  was  then  staying  at  Aldeburgh.  Plaintiff's 
father  brought  him  up  to  the  vicarage  and  read 
him  over  Mr.  Bowclifie's  letter  in  the  presence  of 
Mr.  Hawkesworth,  the  plaintiff,  her  mother,  and 
her  brother.  He  was  asked  as  a  friend  to  prepare 
the  necessary  document.  The  plaintiff's  father 
and  mother  said  they  would  settle  so  far  as  they 
could  certain  property  as  to  which  no  question 
arises  in  this  action.  The  plaintiff  was  to  have 
the  income  of  all  daring  her  widowhood.  The 
solicitor  friend  took  Mr.  Bowcliffe's  letter  away, 
prepared  a  document,  brought  it  up  to  the  vicarage 
next  day,  and  left  it  for  the  purpose  of  being  reMl. 
He  came  again  another  day  with  a  second  wit- 
ness. It  was  signed  by  all  parties  at  the  same 
time.  The  solicitor  friend  said  it  was  a  setUe- 
ment  of  Mr.  Hawkesworth's  11,0002.  on  the  plain- 
tiff. It  was  read  over  and  explained.  The 
solicitor  friend  stated  that  it  was  made  on  the 
instructions  in  Mr.  Bowcliffe's  letter.  The  mar- 
riage took  place  on  the  7th  Aug.  1865.  The 
settlement,  which  is  entirely  in  the  handwriting 
of  the  solicitor  friend,  is  dated  the  5th  Aug. 
1865.  It  is  under  seal,  and  so  far  as  it  is  material 
is    as    follows:    [His   Lordship    went    through 
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the  settlement  sat  out  above,  and  prooeeded;] 
No  farther  settlement  has  been  executed  pur- 
suant to  the  articles,  but  in  1891  Mr.  and  Mrs. 
Hawkesworth,  on  the  occasion  of  the  marriage  of 
one  of  their  daughters,  appointed  one-eighth  of 
the  trust  property  in  her  favour  after  the  decease 
of  the  survivor  of  Mr.  and  Mrs.  Hawkesworth ; 
and  in  1898  Mr.  and  Mrs.  Hawkesworth  appointed 
trustees  of  the  settlement,  and  appointed  that 
the  remaining  seven  eighth  parts  of  the  property 
subject  to  the  settlement  should,  from  and  af t^ 
the  death  of  the  survivor  of  Mr.  and  Mrs. 
Hawkesworth,  be  held  for  the  remaining 
seven  children  in  equal  shares.  On  the  death 
of  Mr.  Hawkeswortn  doubts  were  raised  as 
to  the  proper  oonBtmction  of  the  settle- 
ment, and  in  particular  whether  the  plaintiff 
was  entitled  to  a  life  interest  in  the  70002. 
The  contingent  interests  referred  to  in  Mr.  Bow- 
diffe's  letter  have  not  proved  as  valuable  as  was 
then  expected,  and  there  wiU  not  be  70U0Z.  under 
the  grandfather's  will  in  addition  to  the  40002. 
By  an  order  made  by  North,  J.,  on  the  26th  April 
1899,  on  an  originating  summons,  the  court 
declared  that  the  whole  of  the  share  of  J.  W. 
Hawkesworth  under  the  will  of  John  Hawkesworth, 
not  exceeding  11,0002.,  was  bound  by  the  deed  of 
the  5th  Aug.  1865,  and  the  court  declared  that 
the  deed  of  the  5th  Aug.  1865  did  not  operate  as 
an  exercise  of  the  power  of  appointment  m  favour 
of  the  widow.  Under  these  circumstances  the 
plaintiff  has  commenced  this  action  seeking  to 
rectify  the  settlement  so  as  to  give  her  a  life 
interest  in  the  70002.  The  defendants  are  the 
trustees  and  the  children  of  the  maniage  or 
persons  claiming  under  them.  Some  of  the  defen- 
dants dispute  the  plaintifF's  claim,  others  do  not 
contest  it.  Now,  1  am  satisfied  by  the  evidence 
that  it  was  intended  fay  all  parties  that  the  settle- 
ment should  operate  in  favour  of  the  plaintiff  upon 
the  two  sums  of  40002.  and  70002.  mentioned  in  Mr. 
Bowoliffe's  letter,  and  that  the  power  of  appoint- 
ment which  Mr.  Hawkesworth  possessed  over  the 
70002.  should  be  exercised  by  the  settlement,  and 
that  all  parties  thought  it  had  been  exercised 
thereby,  and  that  Mr.  Hawkesworth  died  in  this 
belief ;  but  that  a  mistake  was  made  by  the  soli- 
citor friend,  who  treated  the  70002.  as  coming 
from  the  same  source  as  the  40002.  This  being  so, 
I  think  I  ought  to  rectify  the  settlement  unless  I 
am  prevented  by  reason  of  two  objections  which 
were  strenuously  urged  before  me.  In  the  first 
.  place,  the  Statute  of  Frauds  is  pleaded,  and  it  is 
.  contended  that  a  marriage  settlement  cannot  be 
rectified  on  parol  evidence.  In  the  second  place, 
it  is  contended  that  as  North,  J.  has  decided  that 
the  power  of  appointment  was  not  exercised,  the 
court  according  to  well  settled  rules  cannot  give 
relief  against  a  non-execution  as  distinct  from 
an  imperfect  execution  of  the  power.  Now,  the 
plea  of  the  Statute  of  Frauds  somewhat  sur- 
prises me,  for  the  books  are  full  of  cases  in  which 
marriage  settlements  and  conveyances  of  land  have 
been  rectified  on  parol  evidence.  But  I  was  told 
that  the  Statute  of  Frauds  had  not  been  pleaded 
in  those  cases,  although  it  might  have  besn.  The 
reason  why  the  Statute  of  Fraads  was  not  pleaded 
in  those  oases  is  because  it  was  settled  at  least 
a  century  and  a  half  ago  that  parol  evidence  is 
admissible  in  an  action  to  lectiiy  a  mistake  on  a 
marriage  settlement  notwithstanding  the  Statute 
of  Frauds.     Such  an  action  is  not  one  seeking 


"  to  charge  any  person  upon  any  agreement  vasiSe 
upon  consideration  of  marriage  within  the  mesa- 
of  sect.  4.  In  Thomas  v.  Davis  (1  Dick.  301), 
decided  in  1757,  the  bill  was  to  rectify  a  mistake 
in  a  conveyance.  The  evidence  of  tne  attorney 
who  received  the  instructions  to  prepare  the 
deed  and  did  prepare  the  deed  was  held  admis- 
sible, though,  m  that  case,  not  soffioient.  Sir 
Thomas  Clarke  says  (p.  303):  "The  objection 
is  that  it  is  a  direct  contradiction  to  the  Statute 
of  Frauds,  but  I  am  clear  it  may  be  read: 
Parol  evidence  is  admitted  for  several  purposes. 
It  is  allowed  to  rebut  an  equi^.  It  is  often  ad- 
mitted to  prove  an  original  nund  or  mistake" 
(See  also  Jtojrer*  t.  Earl,  1  Dick.  294;  Sngden's 
V.  &  P.  14th  edit.,  p.  172).  In  AUxander  v. 
Crosbie  (LI.  &  Uo.  1  Sugd.  145)  which  was  a  snit 
to  rectify  a  settlement,  Sir  £.  Sugden  says :  "  In 
all  the  cases  perhaps  in  which  the  court  has 
reformed  a  settlement  there  has  been  something 
beyond  the  parol  evidence,  such  for  instance  as 
the  instructions  for  preparing  the  conveyance  or 
a  note  by  the  attorney,  and  the  mistake  properly 
accounted  for.  But  the  court  would,  I  think, 
act  where  this  mistake  is  clearly  established 
by  parol  evidence  even  though  there  is  nothing 
in  writing  to  which  the  parol  evidence  may 
attach."  (See  also  McCorma^  v.  McCormae, 
1  L.  Bep.  Ir.  Ch.  Div.  119.)  In  Story's  Equity 
Jurist,  fcect'.  158,  it  is  laid  down  that  "the 
exceptions  to  the  rule  (rejecting  parol  evidence 
to  contradict  written  documents)  originating 
in  accident  and  mistake  have  been  equally 
applied  to  written  instruments  within  and  with- 
out the  Statute  of  Frauds."  In  my  opinion  the 
Statute  of  Frauds  is  not  a  valid  defence.  As  to 
the  second  objection  I  am  unable  to  appreciate 
ite  force.  The  instrument  of  the  5th  Aug.  1865 
is  under  seal.  No  further  deed  will  be  required. 
The  deed  when  rectified  by  inserting  the  few 
words  needed  to  correct  the  blunder  made  by  the 
solicitor  friend  will  be  a  perfectly  valid  appoint- 
ment. The  jurisdiction  I  am  asked  to  exerdse 
does  not  depend  upon  any  doctrine  peculiar  to 
powers.  When  once  the  deed  is  made  to  accord 
with  what  I  find  to  have  been  the  real  bargain 
and  intention  of  all  parties  to  it,  no  further  relief 
will  be  needed.  The  result  is  that  I  must  grant 
the  relief  asked  by  the  plaintiff.  I  shall 
declare  that  the  deed  of  the  5th  Aug.  1865  was 
in  the  particulars  hereinafter  specified  executed 
under  mistake,  and  that  the  deed  ought  to  be 
rectified  by  reading  the  same  as  if  in  the  recital 
after  the  words  "  under  the  will  of  his  maternal 
grandfather  John  Hawkesworth,"  there  had  been 
added  the  words  "and  of  the  settiement  made 
by  his  parents  dated  the  9th  Dec.  1864  respec- 
tively," and  I  shall  order  a  copy  of  this  declara- 
tion to  be  indorsed  on  the  settlement.  The  costs 
of  all  parties  of  this  action  must  be  taxed  and  pud 
out  01  the  tnut  estate. 

Solicitors:  Skewea-Cox,  Nash,  and  Co.;  Nye, 
Moreton,  and  Clowes,  for  Y.  K.  Nye  and  Treaeher, 
Brighton ;  ArkcoU,  Coekeli,  and  Chadvaiek. 
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Saturday,  Nov.  24, 1900. 
(Before  Cozbns-Hasdt,  J.) 
Be  RxNDXLL ;  WooD  V.  Bendell.  (a) 
Adminittraiion  —  Intestouyy  —  Administration  by 
attorney  of  perton  entitled  to  the  grant — Distri- 
btUion  of  estate. 
The  administrator  of   an  intestate  who  died   a 
domieiied  Englishman,  acting  under  a  power  of 
attomvy  from  his  widow  in  America,  took  out 
administraHon  to  his  estate.     There  were  no 
debts  left  unpaid,  and  the  only  personal  estate  of 
the  deeeated  in  the  hands  of  the  administrator 
was  a  sum  of  mwiey  received  in  respect  of  a 
judgment  obtained  by  the  deceased  in  England 
shortly  before  his  death.     The  deceased  left  no 
property  out  of  England,  and  no  administration 
to  Am   had  been  taken  oat  by  the  widow  in 
America  or  elsewhere. 
On  a  summons  by  the  administrator  asking  that  it 
might  be  determined  whether  he  was  entitled  to 
pay  over  the  moneys  in  his  hande  to  the  tcidotc, 
or  whether  he   was  bound   to  distribute  them 
among  the  next  of  kin  : 
Held,  that  he  was  not  entitled  to  pay  over  the 
moneys  to  the  undow,  who  could  not  give  him  a 
valid  receipt  for  the  same,  but  must  duly  ad- 
minieter  them  among  the  next  of  kin. 
Thomas  Bendell  was  bom  in  England.    His 
parents  wera  domiciled  in  England,  and  appren- 
ticed him  to  a  bootmaker  in  London.    He  worked 
as  a  journeyman  bootmaker  in  this  coantry  until 
1853,  when  he  went  to  America,  where  he  remained 
until  the  year  1858. 

In  1858  he  returned  to  England,  married,  and 
bad  nine  children  in  this  country. 

In  1870  he  again  went  to  America,  taking  his 
wife  and  children  with  him,  and  set  up  basinesa 
in  New  York. 

In  1887  he  made  over  his  business  in  New  York 
to  his  wife  and  children,  and  returned  alone  to 
this  country  with  the  intention  of  remaining  here 
for  the  rest  of  his  life. 

He  brought  back  with  him  saTings  to  the  amount 
of  17002.,  which  he  invested  in  the  London  and 
Universal  Bank. 

The  bank  subsequently  failed,  and  on  the  3rd 
Aug.  1898  be  obtained  judgment  against  the 
directors  for  17002.  and  10202.  damages. 

On  the  5th  May  1899  he  died  at  the  Boyal 
Masonic  Institution,  Croydon,  intestate.  He  left 
no  debts,  and  his  sole  asset  was  the  judgment 
debt  due  to  him  from  the  directors  of  the  bank. 

On  the  4th  Deo.  1899  Bichard  Wood,  acting 
under  a  power  of  attorney  ^ven  by  Elizabeth 
Bendell,  the  widow,  who  was  living  in  New  York 
with  the  children,  took  out  letters  of  administra- 
tion to  the  intestate. 

His  affidavit  stated  as  follows  : 
That  the  dacesaed  died  on  the  5th  May  1899  intestate, 
leaving  Elizabeth  Bendell  his  Uwfol  widow  and  reliot ; 
that  I  am  the  lawful  attorney  of  the  said  Elizabeth 
Bendell,  and  that  I  will  administer  aoooiding  to  law  all 
the  estate  which  by  law  devolves  to  and  veita  in  the 
personal  representative  of  the  said  deoeued  for  the 
use  and  benefit  of  the  said  Elizabeth  Bendell  and  nntil 
she  ahaU  dnly  apply  for  and  obtain  letters  of  adminis- 
tiation  of  the  estate  of  th«  said  deoeaaed  to  be  granted 
to  her ;  that  I  will  exhibit  a  tine  and  perfeot  inventory 
of  all  the  said  estate  and  render  a  jnat  and  true  aooonnt 
thereof  whenever  required  by  law  so  to  do. 

(a;  BepoTted  Iff  J.  TacsTBlll,  Eaq.,  Btnlitar«(-Law. 


The  judgment  debt  due  from  the  directors  of 
the  bank  was  compromised  for  a  sum  of 
13612. 1«.  Id.,  which  was  paid  to  Bichard  Wood  as 
administrator. 

No  administration  to  the  intestate  had  been 
taken  out  in  America  by  Elizabeth  Bendell  or 
anyone  else  as  he  left  no  property  there. 

The  summons  was  taken  out  by  Bichard  Wood 
for  the  determination  of  the  question  whether  he 
would  be  justified  in  paying  over  to  Elizabeth 
Bendell  the  personal  estate  of  the  deceased  which 
had  come  into  his  hands  as  her  attorney,  after 
providing  for  any  debts  and  funeral  and  testa- 
mentary expenses ;  or  whether  he  was  bound  to 
distribute  it  among  the  persons  entitled ;  and,  if 
he  was  so  boimd,  then  for  the  usual  inquiry  as  to 
next  of  kin.  Elizabeth  Bendell  was  made  thO' 
defendant  to  the  summons. 

T.  Douglas  for  the  plaintiff. — It  is  very  doubt- 
ful whether  the  plaintiff  is  entitled  to  pay  over 
the  money  in  his  hands  to  the  defendant.  Th& 
decision  in  De  La  Viesca  v.  Lubbock  (10  Sim.  629) 
is  not  applicable  to  the  present  case  because 
there  the  circumstances  were  different. 

T.  L.  Wilkinson  for  the  defendant. — The  prin- 
ciple of  the  decision  in  De  La  Viesca  v.  Imbbock 
{ubi  sup.)  governs  the  present  case  although  the 
actual  decision  does  not.  The  words  of  the 
grant  of  administration  there  are  substantially 
the  same  as  in  the  preeent  case.  [Gozenb- 
Habdt,  J.— You  must  have  regard  to  the  facts 
of  the  present  case.  Here  the  administrator  is 
not  entitled  to  a  i-eceipt  until  administration 
has  been  duly  carried  out]  The  case  of 
Chambers  v.  Sieknell  (2  Hare,  536).  which 
decides  that  an  administrator  who  is  attorney 
of  the  person  entitled  to  the  grant  is  liable 
to  be  sued  in  respect  of  the  deceased's  estate 
by  the  parties  beneficially  interested  in  it, 
is  somewhat  different  from  De  La  Viesca  v. 
Lubbock  (ubi  sup.).  The  case  of  Be  DeweU  (4 
Drew,  269)  seems  to  show  that  the  plaintiff  would 
not  be  justified  in  paying  over  the  money  to  the 
defendant,  bat  must  satisfy  the  claims  of  all  who 
are  entitled  to  claim  against  the  estate.  There 
Kindersley,  Y.C.  says,  referring  to  the  case  of 
Chambers  v.  Bicknell  {ubi  sup.) :  "  That  is  a  clear 
decision  that  the  person  to  whom  administration 
is  granted,  on  the  nomination  of  the-  parley 
entitled  to  it,  is  full  administrator,  exactly  as  if 
he  had  obtained  administration  in  his  own  right, 
as  regards  the  claims  of  other  persons." 

Cozbns-Hardt,  J.— The  pkintiff  is  adminis- 
trator of  the  estate  of  Thomas  Bendell,  deceased. 
He  has  sworn  in  the  usual  form  that  he  will 
administer  according  to  law  all  the  estate  which 
by  law  devolves  to  and  vests  in  the  personal  repre- 
sentative of  the  deceased,  for  the  use  and  benefit 
of  the  widow  and  until  she  shall  duly  apply  for 
and  obtain  letters  of  administration  of  the  estate 
of  the  deceased  to  be  granted  to  her.  The 
administration  has  been  granted  to  him  as 
attorney  of  the  widow,  and,  if  she  comes  here  and 
obtains  letters  of  administration  to  the  deceased, 
he  may  pay  over  the  moneys  in  his  hands  to  her. 
She  does  not  do  this,  however,  but  applies  to  him 
for  payment  of  the  moneys  in  his  hands  as 
administrator,  on  the  ground  that  she  is  bene- 
fidally  entitled  to  such  payment  as  the  widow  of 
the  deceased.  She  is  not  either  in  this  country  or 
anywhere  else  the  representative  of  the  deoeaaed. 
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and  she  cannot  give  a  good  receipt  for  the  moneys 
as  she  has  not  clothed  herself  in  any  wa^  with 
the  character  of  his  personal  representative.  I 
agree  with  the  words  of  Kindersley,  V.G.  in  his 
judgment  in  Be  DeieeU  (ubt  sup.),  and  am  of 
opinion  that  the  plaintiff  is  not  entitled  to  hand 
over  the  money  to  the  widow.  There  will  be  a 
declaration  that  the  deceased  died  intestate 
-domiciled  in  England,  and  that  the  plaintiff  is 
not  entitled  to  pay  over  the  moneys  in  his  hands 
to  the  defendant,  but  must  duly  administer  them ; 
and  I  must  direct  the  usual  inquiry  as  to  the 
widow  and  next  of  kin. 

Solicitors :  Atkinion  and  Dresser. 


Friday,  Nov.  30, 1900. 

(Before  Cozens.Hasdt,  J.) 

Be  Peakson's  Will  and  Settled  Land  Acts 
1882  TO  1890.  (a) 

Practice — Settled  land — Tenant  for  life — Power 
of  tale — Bight  to  construct  and  maintain  tunnels 
for  railway  under  land  —  Easement  —  Settled 
Land  Act  1882  (45  &  46  Vict.  e.  38),  ss.  3.  63— 
Settled  Land  Act  1884  (47  &  48  Vict.  c.  19), «.  7 
—Lands  Clauses  Act  1846  (8*9  Viet.  c.  8). 

A  tenant  for  life  by  virtue  of  sect.  63  of  the  Settled 
Land  Act  1882  of  a  settlement  by  way  of  trust 
for  sale  created  by  will,  of  undivided  shares  of 
settled  land  beneath  which  a  railway  company 
desired  to  construct  tunnels  for  an  electric  rail- 
way, having  joined  vntk  the  owners  of  the 
rem,aining  shares  in  entering  into  an  agreement 
with  the  company  for  the  sale  to  them  of  the 
right  to  construct,  maintain,  and  use  tunnels 
with  railways  therein  under  the  land,  took  out  a 
summons  uruler  sect.  7  of  the  Settled  Land  Act  1884 
asking  for  leave  to  enter  into  a  contract  in  the 
form  of  the  agreement  unth  the  company  for  the 
sale  to  them  of  that  right.  It  was  urged  in 
support  of  the  application  that  to  proceed  under 
the  Settled  Land  Acts  was  cheaper  and  mor£ 
simple  than  under  the  Laruls  Clauses  Act,  and 
that  the  right  in  question  constituted  an  eate- 
Tnent  under  sect.  3  of  the  Settled  Land  Act  1882, 
or,  if  not,  that  the  court  had  power  under  that 
section  to  make  the  order  asked  for. 

Beld,  that  the  sale  of  the  subsoil  of  the  settled  land 
was  not  the  sale  of  an  easement  under  sect.  3  of 
Settled  Land  Act  1882,  but  that  the  court  had 
power  under  that  section  to  make  an  order 
authorising  the  sale  as  being  a  sale  of  a  part  of 
the  settled  land. 

This  was  a  summons  taken  out,  under  sect.  7  of 
the  Settled  Land  Act  1884,  by  Emily  Pearson, 
who  was  tenant  for  life  by  virtue  of  sect.  63  of 
the  Settled  Land  Act  1882  of  a  settlement  by  way 
■of  trust  for  sale  created  by  the  will  of  John  M. 
Pearson,  deceased,  of  four  undivided  fifteenth 
shares  in  the  property  in  question,  for  an  order 
that  she  might  have  leave  to  enter  into  a  contract 
in  the  form  of  the  agreement  with  the  company 
for  the  sale  to  the  company  of  the  right  to  oon- 
'Struct  and  for  ever  thereafter  to  maintain  and  use 
tunnels  with  railways  therein  under  that  propertv. 
By  an  agreement  made  in  1900  between  Emily 
Pearson  of  the  first  part,  Greorge  G.  Pearson  of 

(a)  Baported  hj  J.  Tsubtbak,  E<q,,  Bwriiternkt-Law. 


the  second  part,  Charles  F.  Pearson  of  the  third 
part,  John  Jefferis  of  the  fourth  part  (all  of  whom 
were  thereinafter  called  the  vendors),  and  the 
Great  Northern  and  City  Railway  Company  by 
Herbert  B.  Doo,  their  secretary,  on  their  bcmalf, 
of  the  fifth  part,  it  was  provided  as  follows  : 

1.  By  virtae  of  the  powers  and  snbjeot  to  the  pio- 
viaions  of  the  Great  Northern  and  City  Railway  Aoti 
1892,  1895,  and  1897  and  the  Acts  inoorporatad  there- 
with and  as  to  the  said  Emily  Pearson  and  John 
Jefferis  by  virtue  of  the  powers  of  the  Settled  Lend 
Aota  1882  to  1890  the  vendors  aooording  to  their 
several  and  respective  shares,  estates,  interests,  and 
powers  will  sell  and  the  oompany  will  purchase  for  tiis 
snm  of  4501.,  which  sum  sluJl  inolade  satisfaction  and 
compensation  for  all  damage  (whether  permanent, 
temporary,  or  leoarriog),  loss,  or  inoonvenienoa  occa- 
sioned by  severance  or  by  otherwise  injarioosly  affect- 
ing the  vendors'  other  property  in  the  exeroiae  of  Qa 
powers  of  the  said  Bail  way  Acts  (except  stmotonl 
damage  and  Injnry  to  any  adjoining  or  neighbooring 
lands  or  buildings  consequent  on  the  aotnal  conatrao- 
tion  of  the  works  for  the  purpose  of  which  the  eaaa- 
ment  hereinafter  described  is  agreed  to  be  granted  or 
caused  by  the  construction  of  the  said  railway  or 
otherwise  done  or  permitted  by  the  company  and 
except  damage  and  injnry  to  adjoining  or  neighbouring 
lands  and  hereditaments  caused  by  the  user  by  the 
oompany  of  any  adjoining  lands  for  the  porpose  of 
sinking  a  shaft  or  generating  electrical  power  for  the 
working  of  their,  railway  or  the  lighting  thereof),  the 
right  to  construct  and  for  ever  thereafter  maintain  and 
oae  in  the  subsoil  of  the  property  described  in  the 
schedule  hereto  tunnels  with  railirajs  therein,  such 
tunnels  to  be  of  the  dimensions  prescribed  by  the  said 
Railway  Acts,  at  the  levels,  and  in  the  position  and  manner 
shown  on  the  deposited  plans  and  npon  the  section  and 
cross  section  hereto  annexed  and  thereon  ooloaied  bine, 
but  subject  to  the  powers  of  deviation  alloired  by 
sects.  39  and  40  of  the  Ghreat  Northern  and  City  Bailway 
Act  1890. 

2.  The  said  sum  of  4501.  shall  be  paid  to  the  vendors 
or  their  trustees  according  to  the  respective  shaiaa  and 
interest  of  the  vendors  therein  as  soon  as  the  company 
shall  have  accepted  the  vendors'  title  to  grant  such  right 
or  easement  as  aforesaid,  and  nntil  the  pnrohaae  money 
shall  be  bo  paid  the  oompany  shall  pay  interest  thereon 
at  the  rate  of  4  per  cent,  per  annum  computed  from  the 
date  hereof. 

3.  If  the  oompany  shall  be  desirons  of  commencing 
the  oonstraction  of  the  said  works  before  the  title  shall 
have  been  oompleted  and  the  said  purchase  money 
paid  as  aforesaid,  the  company  shall  be  at  liberty 
80  to  do,  Bobjeot  to  the  rights  (if  any)  of  the  tenants, 
upon  depositing  the  said  purchase  money  in  the  joint 
names  of  the  I^ondon  solicitora  and  E.  L.  O.  on  behalf 
of  the  oompany  with  the  bank  at  the  risk  of  the  company 
until  the  title  shall  have  been  aocepted  and  the  said 
sum  of  4501.  paid  as  aforesaid,  but  notwithstanding  the 
deposit  of  the  pnrchaae  money  under  this  daaae  the 
company  shall  oontinne  to  pay  interest  on  the  said 
purchase  money  at  the  rate  aforesaid  nntil  the  same 
shall  have  been  paid  to  the  vendors  or  their  trostees  as 
aforesaid.  The  company  shall,  however,  be  entitled  to 
any  interest  allowed  by  the  bank  on  the  money  io 
deposited  with  them. 

4.  The  said  Emily  Pearson  and  John  Jefferis  hereby 
elect  that  their  respective  shares  of  the  said  pnrchaae 
money  of  4501.  ahidl  be  paid  by  the  company  to  the 
trustees  of  the  will  of  John  Michael  Pearson  and  of  the 
settlement,  dated  the  20th  day  of  Jnly  1855,  made  on 
the  marriage  of  the  said  John  Jefferis  reapeotively  under 
which  ;they  have  respectively  the  powers  of  a  tenant  for 
life,  and  not  into  court. 

5.  The  vendors  shall  deliver  to  tlie  oompany  aa 
abstract  of  title  to  the  property.    •    .    . 
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6.  Whan  the  said  tnnnela  and  laSwaji  alwU  hare 
been  oompleted  and  the  pnrohase  mon^y  and  aU  intareat 
irhioh  shall  have  baoome  dna  in  leapaut  thereof  ahall 
have  been  paid,  the  Tenders  and  all  other  necesaarj 
paitiea  (if  an;)  shall  ezeoata  a  proper  aasnranoe  to  the 
company  of  the  right  in  perpetuity  to  maintain  and  nae 
the  said  tonneU  and  the  railiraya  and  works  therein, 
gaoh  aainranoa  to  be  prepared  by  and  at  the  expense  of 
the  oompany. 

7.  The  company  shall  pay  the  snm  of  .  .  .  for 
tha  Tendors'  snrreyors'  fee,  and  shall  also  pay  the 
Tendors'  oosts  of  this  agreement  and  of  dednoing  and 
Terifjing  the  title  and  of  the  assnranoe  to  tha  company, 
and  all  other  ooata  and  expenses  of  the  Tendors  as  pro- 
vided by  the  Lands  Clauses  Act  1845. 

8.  In  case  this  agreement  shall  in  any  respect  fail  to 
take  effect,  whether  owing  to  the  default  of  any  party  or 
otharwise  or  in  case  any  matter  relating  to  the  purchase 
by  the  oompany  of  the  premises  is  not  herein  provided 
for,  tha  respecliTe  parties  hereto  may,  so  far  as  respects 
the  premises  herein  described  or  referred  to,  at  any 
time  exercise  or  have  reoonrse  to  snob  of  the  powers  and 
provisions  of  the  Great  Northern  and  City  Bidlway  Acts 
1892,  1895,  and  1897  and  the  Acta  incorporated  there- 
with relating  to  the  purchase  or  taking  of  land  or  ease- 
menta,  whether  by  agreement  or  by  compulsory  means, 
aa  may  be  applioable  to  the  case.    In  witness,  &o. 

Boskill  for  the  plaintiff. — The  right  which  the 
company  wish  to  acquire  by  purchase  is  an  ease- 
ment by  virtue  of  the  company's  Act,  which  by 
sect.  25  empowers  the  company  to  purchase  the 
easement  or  right  of  user  of  the  subsoil  without 
taking  the  surface.  [Cozens-Haedt,  J.— Why 
do  you  not  proceed  under  the  Lands  Clauses 
Act  PJ  Because  it  is  cheaper  and  more  simple  to 
proceed  under  the  Settled  Land  Acts,  and  it  is  not 
necessary  to  pay  the  purchase  money  into  court. 
What  the  company  want  to  purchase  and  what 
the  vendors  sire  willing  to  sell  is  an  easement. 
[Cozens- Habdy,  J. — I  think  that  boring  a  tunnel 
and  taking  away  the  subsoil  is  more  than  an 
easement.]  If  it  is  not  an  easement  under  sect.  3 
of  the  Settled  Land  Act  1882  leave  to  enter  into 
the  contract  may  be  granted  by  the  court  under 
that  section,  which  provides  that  "  a  tenant  for  life 
may  sell  the  settled  land  or  any  part  thereof,  or 
any  easement,  right,  or  privilege  ol  any  kind  over 
or  in  relation  to  the  same  " : 

Be  Gladttont;  Oladttme  T.  Oladttone,  82  L.  T. 
Bep.  515  ;  (1900)  2  Ch.  101. 

This  decision  overrules 

Re  Jfewell  and  Nevill's  Contract,  SI  L.  T.  Bep.  581 ; 
(1900)  1  Ch.  90. 

Faweui  for  the  tmstees. — Under  sect.  3  of  the 
Settled  Laud  Act  1882  the  tenant  for  life  can 
sell  "  any  part  of  "  the  settled  land.  The  words 
"  any  put  of  "  include  the  subsoil  of  the  land ; 
and  sect.  17  only  applies  where  there  are  minerals. 
In  Be  NevoeU  and  Nevili's  Contract  (vbi  tup.)  the 
qnestion  for  decision  related  to  minerals ;  but  in 
the  present  case  there  is  no  question  respecting 
minerals. 

Cozens-Habdt,  J. — I  am  of  opinion  that  the 
sale  of  the  snbsoU  of  the  settled  land  is  not  the 
sale  of  an  easement  under  sect.  3  of  the  Settled 
Land  Act  1882,  but  I  will  make  an  order  under 
that  section  giving  the  plaintiff  leave  to  enter 
into  the  contract  for  sale  as  bang  a  sale  of  a  part 
of  the  settled  land. 

Solicitors:  Le  Brcusieur  and  Oakley;  Jamon, 
C(Ab,  Pearson,  and  Co. 


Jidy  26  and  Avtg.  3, 1900. 
(Before  Buckley,  J.) 

PELHAM-ClilNTON  t).  DuKB  OF  NEWCASTLE,  (a) 

Will — Conetruetion — Eetate  in  special  tail  male— 
Bule  in  Shelley's  ease—"  Issue  — "  Male  descen- 
dants." 

By  a  codicil  to  his  toM  a  testator  gave  certain 
estates  to  his  son  C,  and,  after  providing  that 
another  son  might  purchase  the  estates,  the 
testator  coiitinued  as  follows  :  "  The  proceeds  to 
go  toith  the  limitation*  of  this  wiH—thal  is  to 
say,  to  my  son  C.ifhe  marries  a  fit  and  leorthy 
gentlewoman  and  has  issue  male  to  stich  issue 
male  and  their  male  descendants,  in  failure  of 
which,"  then  voer. 

Held,  that  C.  took  an  estate  in  special  tail  m,ale. 

Held,  also,  that  the  word  "  issue  "  was  equivalent 
to  "  heirs  of  the  body." 

Hensy  Pblhah,  fourth  Duke  of  Newcastle,  by 
the  fifth  codicU,  dated  the  14th  Aug.  1846,  to 
his  wUl,  dated  the  31st  Jan.  1814,  willed  and 
bequeathed  to  his  son  Lord  Charles  Pelham 
Peiham-Clinton  certain  estates ;  and  after  pro- 
viding that  his  eldest  son,  the  Earl  of  Lincoln, 
might  purchase  and  redeem  those  estates  for 
certain  sums  of  money  the  testator  continued  as 
follows : 

The  proceeds  to  go  with  the  limitations  of  this  will — 
that  is  to  aay,  to  my  son  Charles  if  he  marries  a  fit  and 
worthy  gentlewoman  and  has  issue  male  to  such  issue 
male  and  their  male  descendanta,  in  failnxe  of  which, 
then  ofer. 

At  the  date  of  that  codicil  Lord  Charles  was 
unmarried.  On  the  10th  Aug.  1848  he  married 
Elizabeth  Grant. 

On  the  12th  Jan.  1851  the  testator  died. 

On  the  14th  Dec.  18i)4  Lord  Charles  died. 

The  plaintiff  in  this  action  was  the  eldest  sou 
of  the  marriage  of  Lord  Charles  with  Elizabeth 
Grant. 

The  action  came  before  Buckley,  J.  nnder  an 
order  dated  the  18th  June  1900  (made  upon  the 
application  of  the  defendant  and  upon  an  admis- 
sion made  by  the  defendant  of  the  marriage  and 
that  Elizabeth  Grant  was  a  fit  and  worthy 
gentlewoman  and  that  the  plaintiff  was  the  eldest 
son  of  the  marriage  and  that  Lord  Charles  died 
as  above  stated)  for  the  determination  of  the 
point  of  law  whether,  upon  the  true  construc- 
tion of  that  fifth  codicil,  the  same  codicil  con- 
ferred on  Lord  Charles  a  mere  life  estate  or  an 
estate  in  tail  male  or  in  tail  or  an  estate  in 
fee  simple. 

Swinfen  Eady,  Q.C.  and  A.  F.  Peterson  for  the 
plaintiff. — The  rule  in  Shelley's  case  (1  Co.  Rep. 
i)3b)  does  not  apply  to  the  limitations  in  the 
codicil,  because  there  are  superadded  words  of 
limitation  which  alter  the  course  of  descent  at 
common  law.  The  words  "  fit  and  worthy  gentle- 
woman"aresignificant.  The  testator  contemplated 
some  special  class  of  heirs — viz.,  the  male  children 
of  a  pajticular  person.  Such  male  children  take 
as  purchasers.  Lord  Charles  took  a  life  estate 
merely: 

Tndor'a  Leading  Cases  on  Beal  Proparty)  &o.,  4th 

adit.,  p.  351 ; 
BamUtm  v.  West,  10  Ir.  Eq.  Bep.  75. 

[Buckley,  J.  referred  to  Archer's  case  (1  Co. 

(a)  Beported  by  H.  Fbociis,  Esq.,  Bairlster«t-Law. 
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Bep.  66b)   and    WtUii   ▼.  Hiteox  (4  M.  &    C. 

197.1 

Dodd$  T.  Doddt,  11  Ir.  Cb.  B«p.  874  ; 
Bntkmcm  t.  Smith,  24  L.  T.  B«p.  625.  630 ;  L.. 
B«p.  6  Ex.  291. 304 ;  •fimMd  26  L.  T.  B«p.  974 ' 
L.  Bcp.  7  Ex.  271. 
"  Isane  "  in  this  codicil  means  children. 

HaUane,  Q.C.,  Vaughan  Hatekint,  Ingle  Joyce, 
and  J.  E.  H.  Benn  for  the  defendant. — So  far  as 
the  limitation  to  Charles  is  concerned,  it  is  a  gift 
of  the  fee  simple.  The  words  of  limitation  import 
an  estate  in  special  tail  male.  The  word  "  issue  " 
is  nsed  in  a  collective  sense.  It  means  "  heirs  of 
the  body."  The  rule  in  Shelley's  case  does  not 
apply.  This  is  a  case  where  the  quaiUum  of  the 
«8tate  is  marked  ont : 

Challis  on  Ural  ProtMrty,  2nd  adit,  pp.  266-268  ; 
Paqe    t.    Bayieard,    2    Salk.    570  ;    Piggott    on 

£eooTeriM,  176; 
Jarmui  on  Will*,  5th  edit.,  p.  1257 ; 
Bowen  v.  Lewig,  52  L.  T.  Bep.  189,  191,  194 ;  9 

APP.CM.  891,  902,  907: 
So*  d.  Dod$on  t.  Orev,  2  Wils.  822 ;  wam.  272 ; 
Jetton  T.  Wright,  2  Bliyb,  1 ;  21  B.  B.  1  ; 
Van  Omiten  t.  Foxwell,  77  L.  T.  Bep.  170, 172, 

175 ;  (1897)  A.  C.  658,  663,  672 ; 
Boddy  ▼.  mzaerald,  0  H.  of  L.  Cas.  823,  871,  875. 

This  belongs  to  the  middle  class  of  estates  tail 
referred  to  in  Preston  on  Estates,  toI.  2,  1827 
edit.,  p.  412.    They  also  referred  to 

Bernal  t.  Bemal,  3  IL  A  C.  559,  581 ;  45  B.  B. 
330; 

Backhouse  t.  WelU,  1  £q.  C*.  Ab.  184,  pi.  27 ; 

Montgomery  t.  Montgomery,  3  Jo.  A,  lAt.  47,  89 ; 

Doe  d.  Cooper  y.  Collii.  4  T.  B.  294  ;  2  B.  B.  388  ; 

Fcwne  on  Contingent  Bemainden,  p.  181. 

Smnfen  Eady,  Q.C.  in  reply. — ^The  requisites 
for  a  gift  in  special  tail  are  not  fnlfiUed.  No 
partiomar  wife  is  specified.  Page  t.  Hayward 
(«bt  sitp.)  is  no  authority  which  bears  on  this  case. 
He  also  referred  to 

Statnte  de  Donia,  13  Edw.  1,  o.  1 ; 

Co.  Litt.  s.  16,  20b  i  a.  14,  15  ;  s.  17,  21a  ; 

Todor's   Leading   Cases   on  Beal  Property,   fto., 

p.  302; 
Oomyn's  Digest,  vol.  4,  p.  18 ;  B.  5,  Tail  Special, 

What  shall  be ; 
Roddy  T.  Fittgerald  (vbi  tup.)  ; 
Dot  d.  Dodton  v.  Qrev)  (ubt  tup.). 

Cur.  adv.  vidt. 

Aug.  3. — BxTCELBT,  J.  (after  stating  the  facts 
as  abore  and  referring  to  the  codicil,  continued :) 
—The  plaintiff  in  the  action  says  that  it  con- 
ferred a  mere  life  estate.  The  defendant  dis- 
putes that.  First,  as  to  some  things  which  I 
think  are  plain.  The  form  of  the  gut  is,  in  the 
first  place,  to  Charles  in  such  terms  as  would,  if 
there  were  nothing  more,  give  him  the  fee  simple, 
but  the  words  which  direct  that  the  proceeds,  if 
the  Earl  of  Lincoln  purchases,  are  "  to  go  with 
the  limitations  of  this  will "  make  it  plain  that 
whether  the  estates  are  purchased  or  not  the 
estates  or  their  proceeds  are  to  go  on  the  limita- 
tions which  are  expressed  with  regard  to  the 
froceeds.  Secondly,  as  regards  these  limitations 
think  it  clear  that  the  words  are  to  be  read  as  if 
a  comma  or  the  word  *'  and "  were  inserted  next 
after  the  word  "  Charles,"  so  that  the  limitations 
will  be  to  my  son  Charles  and  if  he  marries,  &c., 
to  such  issue  male.  Thirdly,  I  think  that  the 
words  "and  has  issue  male"  mean   "and  has 


iasne  male  by  maniage  with  a  fit  and  worthy 
gentlewoman    ;  and,  fourthly,  that  the  words  "  if 
he  marries,"  &c.,  are  not  words  of  condition,  bat 
words  limiting  or  defining  the  issue  male  whom 
the  testator  calls  "  such  issue  male."    To  express 
thece    last    three    points  concisely  I  think  the 
meaning  of    the   words  is  the  same  as  if    the 
testator  had  said,  "  to  my  son  Charles  and  such 
issue  male  as  he  may  have  by  marriage  with  a  fit     # 
and  worthy  gentlewoman  and  their  male  descen- 
dants, in  mlnre  of  which,"  then  over.    The  con- 
tention which  the  plaintiff  put  forward  was  that 
the  rule  in  Shelley's  case  (uoi  tup.)  has  no  appli- 
cation to  these  limitations,  for  that  upon  authori- 
ties to  which  he  referred  the  rule  is,  that  if  to  the 
words  of  limitation  of  the  inheritance  there  are 
superadded  words  of  limitation  which  alter  the 
course  of  descent,  the  rule  in  SheUey't  case  does 
not  apply,  and  that  in  such  case  the  heirs  take, 
not  by  descent,  but  as  purchasers :  {Hamilton  v. 
West  and  Dodds  r.  Doidt,  ubi  tup.,  and  other 
cases  of  that  kind).    It  was  argued  that  in  this 
case  Charles  cannot  take  an  estate  tail  for  that 
the  limitation  is  such  as  that  not  all,  but  only 
a  selected  class  of  his  issue  male  are  to  take.  Thus, 
for  instance,  if  Charles  married  a  fit  and  worthy 
gentlewoman  and  had  issue  male  and  then  married 
a  lady  who    did   not    satisfy  those  words    and 
again  had   issue  male  the  utter  class  of  issue 
are  not  to    take    by    virtue    of   the  gift.    The 
argument    that    this    exception    exists    to    the 
application   of    the    rule    in    SheUey't    case    is. 
I  think,  well  foanded,  and,  in  fact,  it  was  not 
disputed  for  the  defendant.    But  the  first  answer 
given  wa)  that  the  rule  in  SheUey't  case  has 
nothing  to  do  with  this  case ;  but  the  effect  of 
these  limitations  is  to  give  to  Charles  an  estate  in 
special  tail  male.     For  that  proposition  reliance 
was    placed  noon    Page  v.  Hayward,  which  is 
reported  in  2  Salk.  570  and  more  fully  in  Piggott 
on  B«coveries,  p.  176.    There  "  Nicholas  Seane  by 
his  will  devised  to  his  niece,  Mary  Birant,  and 
the  heirs  male  of  her  body,  upon  condition  and 
provided  that   she    intermarry  with    and   have 
issue  male  by  one  sumamed  Searle."     Holt,  C.J. 
held  "  that  the  estate  devised  to  Mary  was  a  good 
estate  tail    .     .     .    bnt    ...    a  special  entail ; 
.     .    .    an  estate  to  her  and  the  heirs  male  of  her 
body    begotten  by  a  Searle,  which  is  a  middle 
entail;  not  the  highest  nor  the  least ;  for  it  might 
have    been  to  her  and    the  heirs  of  her  body 
begotten  by  J.  Searle,  which  had  been  more  par- 
ticular ;  vet  this  is  a  good  estate  tail  within  the 
Statute  de  Donis,  for  it  is  within  the  reason  of  the 
statute."    Further,  "  that  the  estate  tail  of  Mary 
.    .     .    does  not  cease  by  marrying  one  that  is 
not  a  Searle ;  for  the  remainder  over  is  in  default 
of  both   conditions,  and  in  the  meantime  it  is 
limited  to  her  and  the  heirs  male  of  her  body,  and 
she  may  survive  the  first  husband  and  marry  a 
Searle,  and  so  there  is  a  possibili^  as  long  as  she 
lives."    As  to  this  case,  it  was  argued  in  reply 
that  what  was  given  to  Mary  was  an  estate  in 
tail  male  followed  by  a  condition  which  could  be 
defeated  by  barring  the  entail.      But  the  con- 
trary was  held,  for  the  second  ruling  of  the  Chief 
Justice  was  that  the  words  "  upon  condition,"  Ac., 
though  they  are  express  words  of  condition,  sliall 
be  t^en  to  l}e  a  limitation.  This  therefore  appears 
to  me  to  be  a  direct  authority  that  a  good  estate 
in  special  tail  may  be  created  bv  words  of  limita- 
tion to  the  issue  male  of  a  marriage  with  a  person 
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of  a  o«rtam  name.  In  Mr.  Ghallis'  book  on  the 
Law  of  Beal  Propertj,  2ad  edit.,  p.  268,  Page  v. 
Haytoard  {ubi  tup.)  is  referred  to  as  an  authority 
for  the  proposition  that,  on  a  gift  to  a  single 
donee  in  special  tail,  the  wife  (or  husband) 
assigned  to  the  donee  need  not  necessarily  be 
a  specified  individual,  but  may  be  oae  of  a  specified 
class ;  for  example,  may  be  any  person  bearing 
a  specified  name.  In  Preston  on  Estates,  toL  12 
of  the  edition  of  1827,  at  p.  412,  it  is  stated :  "  An 
estate  tail  special  in  this  particular,  ascertains 
the  person  by  whom,  or  on  whose  body,  the  heirs 
inheritable  to  the  eutail  shall  be  begotten :  thus, 
.  .  .  Fourthly,  on  the  body  of  any  person  who 
is  not  his  wife,  and  although  she  be  the  wife 
of  anothrr  man,  and  whether  the  donee  be  a 
single  or  a  married  man ;  or  on  the  body  of  a 
person  of  particular  rank ;  as  a  person  of  the 
d^ree  of  peerage ;  or  on  the  body  of  a  person 
being  a  Protestant,  &c.,  cr  a  person  who  shall 
have  a  given  portion,  as  10,0002.  It  seams  to  me 
that  without  any  recourse  to  the  rule  in  Skelley's 
case  there  is  here  created  (subject  to  something 
which  I  must  say  upon  the  word  " issue")  a  valid 
estate  in  special  tail.  As  regards  the  word 
"  issue,"  it  has  been  said  that  a  devise  to  A.  and 
his  issue  is  the  aptest  way  o(  describing  an  estate 
tail  according  to  tbe  statute  :  (see  per  Lord  Thar, 
low  in  Hockley  v.  Mawbey,  1  Yes.  jun.  142, 149 ; 
1 B.  R.  93).  Prima  facie  I  think  "  issue  "  is  a  word 
of  limitation  equivalent  to  ''  heirs  of  the  body  " 
and  not  a  word  of  purchase.  In  Boe  d.  Dodton  v. 
Qrew  (ubi  tup.)  a  devise  to  "my  nephew  George 
to  hold  onto  George  for  life,  and  after  his 
decease  to  the  use  of  the  issue  male  of  his  body 
lawfully  to  be  begotten,  and  the  heirs  male  of  the 
body  of  such  issue  m^e;  and  for  want  of  such 
issue  malo,  then  to  G«orge,  his  heirs  and  n^ssigns, 
for  ever,"  was  held  to  be  an  estate  tail  in  George, 
and  Gould,  J.  said,  "  The  word '  issue '  is  used  in 
the  Statute  de  Donis  promiscuously  with  the  word 
'  heirs.'  The  term  '  issue '  comprehends  the  whole 
generation,  as  well  as  the  word  *  heirs ' ;  and,  in  my 
judgment,  the  word '  issue '  is  more  properly,  in  its 
natural  signification,  a  word  of  limitation  than  of 
purchase."  The  decision  of  tbe  House  of  Lords 
in  Boddy  v.  Fitzgerald  {ubi  tup.)  is  another  autho- 
rity diry:ctly  in  point  upon  this  part  of  the  case. 
There  was  there  a  gift  over  "ia  failure  of  iajue," 
and  the  House  held  that  in  such  a  case  it  is  pre- 
sumed that '' issue  "  means  "heirs  of  the  bojy." 
Here  the  gift  over  is  "  in  failure  of  which  " — that 
is,  "  in  f^ure  of  such  issue  male  and  their  male 
deeoendants."  It  is,  I  think,  therefore  to  be  pre- 
sumed that  the  word  "  issue  "  has  been  used  by  the 
testator  as  meaning  "  heirs  of  the  body,"  and  it  is 
for  the  parties  seeking  to  give  it  another  meaning 
to  show  clearly  from  the  context  of  the  will  that 
the  testator  intended  to  give  it  a  different  mean- 
ing. As  regards  the  meaning  of  the  words 
"  male  descendants,"  I  may  refer  to  the  case  of 
Bemal  v.  Bemal  {ubi  $up.).  For  these  reasons  it 
seems  to  me  that,  apart  altogether  from  the  rule 
in  Shelley'i  case,  Charles  took  an  estate  in  special 
tail  male.  Bat  further,  if  the  rule  in  8heUey'» 
case  has  application,  I  first  observe  that 
there  is  here  no  gift  in  express  terms  to 
Charles  of  a  life  estate.  The  first  gift  iu  the 
will  to  him  would  without  more  give  him  the 
fee  ^mple.  The  limitations  stated  with  regard 
to  the  proceeds  do  not  express  his  estate  to 
be  a  life  eitate,  and  I  apprehend  that    what  I 


have  to  look  at  is  to  see  whether  the  testator  did 
not  intend  to  make  the  estate  travel  through  the 
defined  class  of  issue  male  generally.  If  he  did 
this,  I  can  only  give  effect  to  that  intention  by 
giving  to  the  ancestor  an  estate  in  tail.  Other- 
wise, as  Earl  Cidrns  said  in  Bou?e»  v.  Lewit  {ubi 
sup.]:  "The  consequence  is  that  the  odIt  other 
resource  which  you  have  is  to  give  to  tne  first 
taker  in  the  series  of  issue  an  estate  by  purchase, 
in  which  case  it  will  not  go  through  the  issue 
generally,  bat  only  through  the  descendants  of 
that  particular  head  of  the  issue."  So  here,  if  I 
were  to  hold  that  there  is  not  an  estate  in  special 
tail  male  in  Charles,  but  that  the  first  taker  in 
tbe  series  of  issue  took  by  purchase,  it  would  foUow 
that  only  the  descendants  of  that  particular  head 
of  the  issue  would  take,  and  the  words  *'  in  failure 
of  which"  would  not  be  satisfied.  Upon  the 
principle,  therefore,  of  Jetton  v.  Wright  (ubi  sup.) 
and  Van  Oruiten  v.  Foxwell  (ubi  tup.),  I  ought  to 
say  that  the  rule  in  Shelley's  case  is  to  be  applied 
so  as  to  give  effect  to  the  general  intention  of  the 
testator  that  the  whole  class  of  issue  male  by  a  fit 
and  worthy  gentlewoman  shall  be  exhausted 
before  the  gift  over  shall  take  effect.  For  these 
reasons  I  hold  that  on  the  true  consfcmotion  of 
the  fifth  codicil  Lord  Charles  took,  not  a  mere  Ufe 
estate,  but  an  estate  in  special  tail  male. 

Solidtors  for  the  plaintiff,  Blair  and  W.  B. 
Girling. 

Solicitors  for  the  defendant,  Biohard  Smith  and 
Sont,  for  MarthaUs  and  Bate,  East  Betford. 


Aug.  3,  7,  and  8, 1900. 

(Before  Bucklbt,  J.) 

Jacobs  v.  Betbll.  (a) 

Vendor  and  purchater — Specific  performanet— 
Conditiont  of  tale — Condition  that  errort,  mil- 
statements,  or  omiitiont  shall  not  ann-A  taU— 
Condition  excluding  compensation — Mitdetcrip' 
turn — Betcitsion  of  contract — Open  oontraeC— 
Possessory  title. 

The  defendants  offered  for  sale  by  public  auction, 
subject  to  certain  conditions  of  tale,  property 
described  in  the  particulars  of  sale  as  covering 
an  area  of  about  5a.  Or.  26j>.,  and  as  bordering 
on  a  lake. 

Clause  5  of  the  conditiont  of  tale  wat  at  foUowt : 
"  The  property  is  believed  and  sliall  be  taken  to 
be  correctly  deteribed  in  the  particulars  at  to 
quantity  and  otherwise  .  .  .  and  if  any 
error,  misstatement,  or  omission  in  the  partieu- 
lart  be  discovered  the  same  shall  not  annu!  tho 
tale,  nor  shall  any  compensation  be  allowed  by  Oie 
vendors  to  the  purchater  in  respect  thereof."  Th» 
plaintiff  became  thepurchaser  of  the  property  at 
the  auction,  and  paid  a  deposit.  The  defendantt 
were  only  able  to  show  a  title  to  4a.  3r.,  but,  as 
regards  a  strip  of  land  adjoining  the  lake, 
offered  to  show  a  title  by  possession  for  lets  than 
forty  years. 

In  an  action  by  the  purchater : 

Held,  that,  although  the  above  condition  wot  not 
confined  to  trivial  errors,  the  mitdeteription  of 
acreage  loat  to  material  and  substantial  at  to 
entitle  the  purchaser  to  rescission  of  the  eontrctet 
and  the  return  of  his  deposit. 

(a)  Beponod  by  H,  PKOCrsa,  £«q.,  B^rrUtar-M-LftW, 


Digitized  by 


Google 


680— Vol.  Lxxxni.: 


THE  LAW  TIMES. 


[Jan.  26,  1901. 


Ohan.  Dit.] 


Jacobs  v.  Rktkll. 


[Ghak.  Dit. 


Held,  further,  that  the  eontraet  being  an  open  one 

so  jar  a$  the  tirip  of  landioaieoneemed,  the  pur- 

OMMT  tooitU  be  entitled  to  a  forty  years'  po$- 

eeetory  title. 
Ok  the  2l8t  Jane  1899  tbe  defendants  offered 
for  sale  by  pnblic  aliction  property  described 
in  tbe  XMirtioalars  of  sale  as  "a  ralnable  free- 
hold residential  and  building  estate  adjoining 
and  overlooking  Shortwood  Common,  known  as 
Shortwood  Honse  and  grounds.  The  property 
comprises  a  substantial  residence  with  stabling 
and  ontbuildings,  with  kitchen  garden,  orchard, 
and  meadow,  the  whole  covering  an  area  of  aboat 
5a.  Or.  26p." 

The  plaintiff  bid  for  and  was  declared  tbe  pnr- 
chaser  of  tbe  property  at  tbe  price  of  19202.,  and 
paid  as  a  deposit  and  in  part  payment  of  the  pur- 
chase money  tbe  sum  of  192{„  and  signed  a 
memorandum  dated  the  2lBt  June  1899,  annexed 
to  tbe  particulars  and  conditions  of  sale,  wbereby 
he  acknowledged  himself  the  purchaser  of  the 
property  described  in  the  particulars  and  delineated 
on  tbe  plan  appended  to  tbe  particulars  at  tbe 
price  of  19202. 

Tbe  description  of  the  property  on  page  1  of  tbe 
particulars  was  substanually  repeated  on  page  2 
with  tbe  further  statement  that  "  tbe  resi^nce 
may  be  left  standing  in  well-seolndbd  grounds, 
and  the  remaining  portion  be  made  avaiOible  for 
anbdiTision  in  plots  and  the  creation  of  ground 
rente."  Then  followed  tbe  plan,  and  on  page  3  of 
the  particulars  was  a  statement  that  "  the  grounds 
are  well  matured  and  prettily  arranged,  with 
secluded  shady  walks  tbrongb  shrubberies  border- 
ing the  fine  sheet  of  ornamental  water  on  Short- 
wood  Common." 

On  tbe  plan  the  property  was  coloured  pink  up 
to  tbe  margin  of  the  ornamental  water,  and  there 
was  this  note : 

This  plan  U  intended  for  the  infonnation  of  intending 
pnrchawn,  and  to  show  the  position  of  the  property, 
«Bd  althone^h  believed  to  be  ootreot  its  aoonraoy  is  in 
no  way  gnuaitteed. 

In  the  conditions  of  sale  there  was  the  following 
clause: 

5.  The  property  is  believed  sad  shall  be  taken  to  be 
'Oomotly  draoribed  in  the  partionlari  as  to  qnantity  and 
otherwise,  and  is  sold  snbjeot  to  all  rigrhts  of  way  and 
other  eaaemanta  (if  any)  i^aotin?  tbe  lame,  and  if  any 
error,  misstatement,  or  omission  in  the  partionlars  be 
disoovered  the  same  shall  not  annul  the  lale,  nor  shall 
any  oompansation  be  allowed  by  the  vendors  to  the 
pnrohassr  in  lespeot  thereof. 

The  abstract  of  title  was  duly  sent  to  the 
plwntiff's  solicitors,  who,  on  the  3rd  July  1899, 
sent  in  certain  objections  and  reauisitions  in 
which  they  took  (inter  alia)  tbe  oDJections  (1) 
that  title  was  shown  to  only  4a.  3r.  out  of 
Sa.  Or.  26p.  in  the  particulars,  and  (2)  that  no 
title  was  uiown  to  a  square  piece,  marked  in  the 
plan  with  a  square  mark  on  it,  at  tbe  south-east 
comer  of  the  property,  and  adjoining  the  lake, 
and  that  this  was  not  shown  on  a  plan  on  a 
conveyance  of  the  29th  Sept.  1870  with  which, 
it  was  provided  by  the  conditions  of  sale,  the 
title  should  commence. 

In  their  answers  the  defendants  denied  the 
statement  in  objection  (1),  and,  as  regards 
objection  (2),  asserted  that  the  square  piece  was 
an  integral  part  of  the  property. 

Farther  requisitions  were  sent,  and  ultimately 
the  plaintiff  declined  to  complete  the  sale,  and 


requested  tbe  defendants  to  return  him  his  deposit. 
This  tbe  defendants  refused  to  do,  and  thereupon 
the  plaintiff  commenced  tbe  present  action. 

By  his  statement  of  claim  the  plaintiff  alleged 
(inter  cdia)  that  the  defendants  had  shown  no 
title  to  considerable  portions  of  the  land  bordering 
on  tbe  lake,  and  coloured  pink  on  the  plan,  and 
that  such  portions  entirely  separated  the  property 
from  Shortwood  Jjeke,  and  were  in  fact  part  of 
Shortwood  Common,  and  he  claimed  rescission  of 
the  agreement,  and  to  have  tbe  memorandum  of 
the  2lst  June  1899  ddirered  up  to  be  cancelled, 
and  a  return  of  bis  deposit  with  interest  at  4  per 
cent,  per  annum. 

The  defendants  by  their  defence  did  not  admit 
that  they  had  shown  no  title  to  the  portions  saii 
to  separate  tbe  property  from  Shortwood  Lake, 
and  alleged  that  the  whole  of  the  land  coloured 
pink  on  the  plan  formed  part  of  the  premises 
Known  as  Shortwood  House  and  grounds,  and 
that  they  and  their  predecessors  in  title  bad  been 
in  sole  and  undisputed  possession  or  receipt  of 
tbe  rents  thereof  since  the  date  of  the  conveyaaoe 
of  the  29th  Sept  1870.  They  farther  alleged 
that  the  property  to  which  they  showed  title  con- 
tained in  laot  5a.  Or.  26p.  or  thereaboats, 
although  described  in  the  title  deeds  as  containing 
4a.  3r,  or  thereabouts ;  and  that  if  tbe  particulars 
contained  any  such  misdescriptions  as  were 
alleged,  bat  not  admitted,  tbe  same  were  not 
serious  or  material,  and  that  the  plaintiff  was 
debarred  by  condition  5  (tup.)  from  relying  on  the 
misdescriptions;  and  they  counter-claimed  for 
specific  performance. 

Upon  tbe  evidsnoe  at  the  trial  Buckley,  J. 
found  tbe  following  facts :  That  certain  portions 
of  tiie  land  coloured  pink  npon  the  plan,  including 
a  strip  running  along  the  lake,  were  not  com- 
prised in  the  deed  of  the  29th  Sept  1870 ;  that 
the  acreage  of  the  property  was  4a.  3r.,  and  not 
5a.  Or.  26p. ;  that  one  Wallace,  through  whom  the 
defendants  claimed,  and  who  had  purchased  the 
property  in  1870,  had  lived  there  till  1897,  and  had 
oom  time  to  time  from  1880  to  1884  added  the 
strip  ronning  along  the  lake  to  the  proper^  by 
way  of  encroachment,  bat  that  in  1884  or  1885 
the  local  board  had  noticed  what  was  goin^  on 
and  had  driven  posts  into  tbe  ground  to  indicate 
tbe  true  boundary  of  tbe  property ;  that  theee 
posts  were  put  up  while  Wallaioe  was  away,  and 
that  on  bis  return  be  objected,  and  tbe  posts 
were  driven  in  so  that  they  were  only  4in. 
above  ground ;  and  that  it  was  hopeless  to  con- 
tend that  the  line  of  posts  did  not  show  the  true 
boundaiy  of  the  property. 

Aribwry,  Q.G.  and  B.  B.  Tardley  for  the  pUun- 
tiff. — Tbe  d^endants  have  no  tiUe  to  considerable 
portions  of  tbe  property  np  to  the  lake.  Thoee 
portions  are  part  of  Shortwood  Common.  The 
plaintiff,  it  is  submitted,  is  therefore  entiUed  to 
rescission  of  tbe  contract  notwithstanding  con- 
dition 5,  which  only  applies  to  trivial  errors. 

E.  Terrell,  Q.C.  and  /.  fanner  for  the  defen- 
dants.— The  coart  must  in  each  case  consider 
whether  the  misdescription  is  or  is  not  in  such  a 
material  and  substantial  point  as  that  but  for  it 
the  purchaser  would  not  have  entered  into  the 
contract : 

FUght  V.  Booth,  1  Bing.  N.  C.  370 :  41  B.  B.  599 ; 
Se  Fawcett'a  Trutteei  and  ffolmet,  81   L.  T.  Bsp. 
105;  42  Ch.  Biv.  150 ; 
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Whittmnon  t.  Whittamore,  L.  Bap.  8  Eq.  603 ; 

Vrytm  Spaoifio  Perfamuuiee,  3rd  edit.,  pp.  554,  579 ; 

McQueen  ▼.  Farqvkar,  11  Vaa.  467 ;  8  B.  B.  212  ; 

Be  Terry  and  White'*  Contract,  54  L.  T.  Bep.  353  ; 
32  Ch.  DiT.  14. 
[BrcKLET,  J.  referred  to  Fry  on  Specific  Per- 
formance, p.  548,  and  Atibury,  Q.G.  referred  to 
Dart  on  Vendors  and  Porchasers,  6th  edit., 
p.  158,  and  Iiaaee  v.  Towell  (78  L.  T.  Bep.  619 ; 
(1898)  2  Gb.  285).]  The  deficiency  in  quantity  in 
this  case  is  immaterial,  and  condition  5  is  a  ^ood 
answer  to  the  plaintiff's  claim.  Snch  a  condition 
is  not  confined  to  trivial  misdescriptions : 

Be  Terry  and  WhUe'e  Contract  (ubi  (up.) ; 

Be  Arnold  t  Arnold  ▼.  Arnold,  42  L.  T.  B«p.  705  ; 

14  Ch.  Dir.  270. 

The  defendants  have  a  possassorr  title  to  the  strip 
of  land  adjoining  the  lake  which  they  can  make 
out  on  an  inqairy : 

Bellamy  ▼.  Debettham,  64  L.  T.  Bep.  478 ;  (1891) 
1  Ch.  412 ; 

Oames  ▼.  Bonnor,  54  L.  J.  517,  Ch. 

The  rights  of  the  commoners  and  the  lord  of  the 
manor  are  destroyed : 

Attorney-General  v.  Tomline,  43  L.  T.  Bep.  486 ; 

15  Ch.  DiT.  150. 

In  the  absence  of  fraud  there  is  no  case  where, 
there  being  a.  condition  like  5,  the  parchaser  has 
been  entitled  to  recover  his  deposit : 

Dart  on  Vendors  and  Pniohasen,  p.  158  ; 

NichoU  T.  Chanibert,  11  C.  B.  996  ; 

Beott  T.  Alvarez,  73  L.  T.  Bep.  43,  44 ;  (1895)  2  Ch. 
603,  612. 
They  also  referred  to 

Seton  on  Judgments,  5th  edit.,  vol.  3,  p.  1858 ; 

Boicman  t.  Byland,  39  L.  T.  Bep.  90 ;  8  Cb.  DiT. 
588; 

Brevier  ▼.  Brown,  28  Ch.  Dir.  309. 

Aethwry,  Q.G.  in  reply. — As  to  the  plaintiff's 
right  to  rescind  and  recover  his  deposit,  see  Bain 
V.  FothergiU  (31  L.  T.  Rep.  387  ;  L.  Rep.  7  H.  L. 
158).  In  Scott  v.  Alvarez  {ubi  rup.)  there  was  no 
misrepresentation  and  no  breach  of  contract.  The 
defendants  have  no  possessory  title  to  this  strip. 
A  possessory  titie  cannot  apon  an  open  contract 
be  forced  upon  a  purchaser;  and  forty  years' 
possession  most  always  be  proved : 

Douglaee  v.  London  and  North-Weetem  BaUuiay, 

3  K.  A  J.  173 ; 
Eccletiattical  Commiieioneri  v.  Parr,  71  L.  T.  Bep. 

65;  (1894)  2  Q.  B.  420; 
Be  Lidiard  and  Jackton't  and  Broadley's  Contract, 
61  L.  T.  Bep.  322 ;  42  Ch.  Div.  254. 
Besides,  a  possessory  title  was  not  offered  until 
after  the  plaintiff  had  repudiated  the  contract : 

Balubury  v.  Hatcher,  2  T.  &  C.  C.  C.  54. 
He  also  referred  to 

Denny  v.  Hancoelc,  23  L.  T.  Bep.  686  ;  L.  Bep. 

6  Ch.  1 ; 
Wetton  V.  Bird,  2  W.  B.  145  ; 
Hey\oood  v.  MMalieu,  49  L.  T.  Bep.  658;  25  Ch. 

Div.  357 ; 
Nottingham  Patent   Brici  and  Tile  Company  v. 

Butler,  54  L.  T.  Bep.  444 ;  16  Q.  B.  Div.  778 ; 
Bellamy  v.  D«6enham  (ubt  rap.). 

Cur.  adv.  wdt. 

Attg.  8.— Buckley,  J. — ^At  a  sale  by  auction 

on  the  2l8t  June  1899,  the  plaintiff  became  the 

purchaser  of  the  property  in  question  for  19202., 

and  signed  a  contract  and  paid  a  deposit  of  192Z., 


the  conditions  of  sale  containing  a  clause  in  this 
form  :    [His  Lordship  read  condition  5  (ubi  tup.), 
and  continued :]     Before  dealing  with  the  otner 
facts  of  the  case,  I  will  state  what  I  conceive  to 
be  the   law   applicable  to  a  case   of  this  kind. 
The  action  is  Drought   by  a  purchaser  claiming 
rescission  and  the   reim-n  of  his   deposit.    Tho 
vendors  counter-claim  for  specific  pmormanoe. 
There  is  a  clause  excluding  compensation.    That 
is  the  class  of  case  with  which  I  have  to  deaL    I 
find  in  KnaUhbuU  v.  Grueber  (3  Mer.  124, 146 ;  17 
R.  B.  35),  wMch  was  the  case  of  a  bill  filed  by  a 
vendor  for  specific  performance,  with  an  allow- 
ance to  the  defendant  by  wa^  of  compensation  for 
a  part  of  the  estate  to  which  the  plaintiff  was 
unable  to. make  a  good  title.  Lord  Eldon  says: 
"  This  court  is  from   time  to  time  approaching 
nearer  to  the  doctrine  that  a  purchaser  shall  have 
that  which  he  contracted  for,  or  not  be  com- 
pelled to  take  that  which  he  did  not  mean  to  have."' 
And  in  Be  Arnold ,-  Arnold  v.  Arnold  {ubi  tup.)  1 
find  both  James  and  Bramwell,  L.JJ.  citing  that 
passage,  and  expressing  a  hope  that  the  court  will 
continue    in    that  course.    I  have  therefore,    I 
apprehend,  to  see  what  is  the  contract  between 
the  parties,  and  what  in  such  an  action  as  this 
are  their  rights.    I  am  not  at  Liberty  to  modify 
the  contract.    At  the  root  of  cases  of  this  class 
lies  the  case  of  Flight  v.  Booth  {ubi  eup.).    That 
was   an  action  by  a  purchaser   to  recover  his 
deposit — a  purely  common  law  action.    The  prin- 
ciples which  the  court  applied  were  purely  prin- 
ciples of  law,  andTindal,  G.J.,  after  referring  to 
some  of  the  decided  cases  as  to  misdescription,  and 
stating  that  there  was  a  discrepancy  between  them, 
safs :  "  We  think  it  is,  at  all  events,  a  safe  rule  to 
aciopt,  that  where  the  misdescription,  although  not 
proceeding  from  fraud,  is  in  a  material  and  substan- 
tial point  so  far  affecting  the  subject-matter  of 
the  contract  that  it  may  reasonably  be  supposed^ 
that,  but  for  such  misdescription,  the  purchaser 
might  never  have  entered  into  the  contract  at  all, 
in  such  case  the  contract  is  avoided  altogether, 
and  the  purchaser  is  not  bound  to  resort  to  thfr 
clause  of  compensation.    Under  such  a  state  of 
facts,  the  purchaser  may  be  considered  as  not 
having  purchased  the  thing  which  was  really  the 
subject  of  the  sale."     In  that  case  there  was  a 
condition  which  provided  that  if    through  any 
mistake  the  estate  should  be  improperly  described, 
or  any  error  or  misstatement  be  inserted  in  that 
particular,  such  error  or  misstatement  should  not 
vitiate  the  sale,  but  the  vendor  or  purchaser,  as 
the  case  might  happen,  should  pay  or  allow  a. 
proportionate  value,  according  to  the  average  of 
the  whole  purchase  money,   as  a  compensation 
either    way.      The    Chief    Justice  was    dealing, 
therefore,  with  a  case  in  which  there  was  a  stipu- 
lation for  compensation.    The  present  case,  there- 
fore. Is  stronger  in  favour  of  the  purchaser ;  for 
it  is  obviously  easier  to  arrive  at  the  conclusion 
that  the  meaning  of    the  contract  is  that  the 
purchaser  shall  be  compellable  to  take  less  land 
and  to  have  money  for  the  deficiency  than  that  he 
is  to  take  less  than  he  bargained  for  and  have  no 
compensation.    Even  where  there  is  a  condition 
for  oompensaticm,  yon  must,  according  to  Flight 
y.  Booth  {ubi  sup.),  consider  whether  the  pur- 
chaser has  obtained  the  subject-matter  which  ho 
agreed  to  buy.    If  he  does  not  get  what  he  con- 
tracted to  buy,  he  may  be  entitled  to  say  that  ho 
will  not  have  compensation  for  it.    A  fortiori. 
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'wfaen  he  ia  ezcladed  from  compensation.     The 
next  oaae  is  Portman  t.  Mill  (2  Rosa.   570;  26 
B.  B.  175).    That  waa  a  case  in  which  the  vendor 
sought  specific  performance.    There  traa  a  con- 
tract   for    the  pnrchase  of   a    farm,    described 
am    containing    349   acres    or    thereabouts,    be 
Uie    same  more    or    less.      In    fact,    the   farm 
consisted   of  only  a  certain  number   of   caato- 
mary  acres,    being    less    than    the    number    of 
statute  acrea  atated  by  about  100  acres  or  upwards. 
There  was  a  stipulation  that  the  parties  shoald 
not  be  answerable  or  accountable  for  any  excess 
or  deficiency  in  the  quantity  of  the  premiaea,  and 
that  puch  excess  or  deficiency  (if  there  should 
happen  to  be  any)  should  not  vacate  or  afEect  the 
oontract,  but  that  the  premises  should  be  taken 
at  the  quantity   stated,  whether  more  or  less. 
Compensation    was    therefore    excluded.      Lord 
Eldon  says :  "  As  to  the  stipulation  in  the  oon- 
tract— ^that  the  parties  shall  not  be  answerable 
for  any  excess  or  deficiency  in  the  quantity  of  the 
land,  and  that  the  premises  ahall  be  taken  at  the 
quantity  before  atated — I  nerer  can  agree  that 
fluch  a  clause  (if  there  were  nothing  else  in  the 
case)  would  cover  so  large  a  deficiency  in  the 
number  of  acres  aa  U  alleged  to  exiat  here."    Here 
I  (ouch  upon  the  question  aa  to  how  far  a  trivial 
or  unsubstantial  error  makes  a  difference.    The 
oondiiion  is  not  confined  to  trivial  errors;  never- 
theless, if  you  get  to  a  point  such  as  that  in 
Flight  V.  Booth,  that  the  purchaser  cannot  get 
what  he  contracted  to  buy,  the  vendor  cannot 
enforce  specific  performance.    The  next  case — 
Whittemore  v.  Whittemore  {uhi  $up.) — waa  a  case 
of  a  sale  in  a  suit,  and  it  came  on  upon  an  applica- 
tion by  a  purchaser  at  a  sale  under  the  decree. 
He  was  not   seeking  specific  performance — the 
facts  were  as  if  the  vendor  were  seekinz  specific 
performance.    The  property  was   stated  in  the 
particulars  to  contain  753  square  yards  or  there- 
abouts, and  was  found  to  contain  only  573  square 
yards  or  thereabouts,  and  one  of  the  conditions  of 
sale  provided  that  if  any  error,  misstatement,  or 
omission  in  the  particulars  should  be  discovered 
it  should  not  annul  the  sale,  nor  should  any  com- 
pensation be  allowed  in  respect  thereof.    Malins. 
V.O.  held  that  the  condition  applied  only  to  small 
errors  and  did  not  cover  so  large  a  deficiency, 
and  that  the  purchaaer  was  entitled  to  compensa- 
tion.   In  other  words,  in  a  vendor's  action  to 
onforce  specific  performance,  if  the  property  he 
offers  to  convey  so  differs  from  that  which   he 
offered  to  sell  that  there  is  a  substantial  difference 
within  the  decision  in  Flight  v.  Booth  (ubi  sup  ), 
the  vendor  cannot  enfor3e  specific  performance. 
In  Cordingley  v.  Cheeteborough  (6  L.  T.  Bep.  342 ; 
4  De  G.   F.   &  J.  379)  the  purchaser  sought  for 
specific  performance  with  an   abatement  of  the 
purchase  money.  The  contract  contained  a  clanse 
that  the  admeamrements  were  presumed  to  be 
oorrect,  but  that  if  any  error  was    discovered 
therein  no  allowance  ahould  be  made  or  required 
either  way.    The   olanae  excluded  compensation, 
but  the  purchaser,  alleging  that  he  waa  getting 
less  than  he  contracted  to  out,  asked  for  specific 
performance  with  compentation.    He  wanted  to 
buy  on  altered  terms.    The  court  decreed  specific 
performance  without  compensation.    Lord  West- 
bury,  L.O.  says:    "In  deciding  this  question  it 
must  be  recolleoted  exactiy  what  is  the  nature  of 
tlie  present  snit     It  is  not  the  suit  of  a  vendor 
seeking  to  enforce  a  specific  performance.    It  is 


the  case  of  a  purchaser  coming  for  a  specific  per- 
formance,  but  insisting  that  he  ia  entitled  by 
virtue  of  the  contract  to  a  deduction  from  his 
purchai>e  money."    In  other  words,  he  was  insist- 
ing on  somethine  that  waa  not  in  the  contract. 
Be  Terry  and  White's  Contract  (ubi  tup.)  is  not  a 
case  which  throws   much  light  on  the  general 
question.       There  there  was  a  clause  excluding 
compensation,    but    notwithstanding    that    the 
purchaser  asked  for  compeusatiou.    The  vendor 
was  not  willing  to  give  compensation,  and  under 
another  condition  he  annulled  the  sale,  and  it  was 
decided  that  he  was  right  in  so  doing.    Lindley, 
L.J.  saya :    "  In  all  actions  for  specific  perform- 
ance, and  in  all  applications  to  the  court  involv- 
ing the  exerciae  of   that    diacretion  which  the 
court   invariably  doea    exercise  in  ordering   or 
refusing  specific  performance,  it  is  necessary  not 
to  confound  the  principles  or  rules  by  which  con- 
tracts are   interpreted,   with  the    prinoiples  or 
rules  which   guide  the    court    in   enforcing    or 
declining  to  enforce    specific    performance.      I 
should  not  have  thought  it  necessary  to  allude  to 
so  very  obvious  a  caution,  if  some  of  the  argu- 
ments addressed  to  the  court  had  not  apparemly 
called  for  it.    For  example,  it  was  contended  that 
such  conditions  aa  the    third  condition  in  this 
caae  only  applied  to  comparatively  trivial  and 
unimportant    errors,    misstatements,    and    mis- 
descriptions, and  several  cases  were  referred  to  in 
support  of  that  proposition.      Bat  when  thoee 
caaea  are  carefully  looked  at    they  will  not  be 
found  to  warrant  ao  general  a  statement.     The 
proposition  is  only   true   in  certain  classes  of 
cases."    The  classes  of  cases  to  which  his  Lord- 
ship there  refers  are  those  in  which  a  vendor  is 
seelcing  to  force  upon  a  purchaser  what  he  did  not 
contract  to  bar.     He  was  dealing  with  the  equit- 
able grounds  for  refusing  performance.    He  con- 
tinues :  "  Portman  v.  Mill  waa  a  vendor's  action, 
and  Lord  Eldon's  observations  must  be   baken 
with   reference  to  such  actions.      Whittemore  v. 
Whittemore  was  a  caae  in  which  the  purchaser  did 
not  seek  specific  performance,  but,  on  the  con- 
trary, resisted  it  unless  compensation  was  made." 
Lower  down  he  continues :  "  In  the  present  oaae 
the  purchaser  not  only  does  not  seek  to  be  dis- 
charged from  the  contract,  but  he  insiats  on  his 
right  to  take  the  property  at  a  price  less  than  the 
contract  price.      It  may   be  that  he  would  be 
entitled  to  do  so  if  the  terms  of  the  contract  were 
different  from  those  to  which  he  has  in  fact 
agreed.    The  question  is  whether  he  can  do  so 
consistently  with  those  terms.    In  my  opinion  he 
cannot."     Going  back  to  Be  Arnold;  Arnold  v. 
Arnold  (ubi  eup.),  where  there  was  a  condition 
excluding  compensation  except  such  (if  any)  as 
the  judge  in  chambers  should  direct,  the  property 
was  heM  to  be  so  substantially  and  materially 
different  from  what  was    offered  for   sale  that 
the  purchaser  resistinij  completion  was   entitled 
to  be  relieved  from  his  pnrchase.     James,  L.J. 
says:    "It  has  never  been  held  that  a  man  is 
obliged  to  take  a  thing  with  compensation  when 
the  thing  ia  substantially  and  materially  different 
from  that  which  he  was  induced  by  the  repre- 
sentations made  to  him  to  believe  that  he  bongnt." 
Bramwell,  L.J.  says :  "  The  purchaser's  objection 
then  is,  that  you  cannot  give  me  the  thing  I 
bought,  and  it  is  admitted  that  they  cannot,  and 
in  my  opinion  there  ought  to  be  an  end  of  the 
matter."    Then  he  quotes  the  passage  from  Lord 
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Eldon's  jadgment,  which  I  have  read,  and  says : 
"That  is  what  I  humbly  rentare  to  think  ahonld 
be  the  role,  and  I  trust  that  this  case  will  be  a 
atep  further  in  that  direction."  The  last  case  to 
which  I  will  refer  is  Re  Fatoeeil  and  Holmet' 
Contract  (ubi  tup.),  where  there  was  a  clause 
billowing  compensation.  It  was  an  appeal  by  a 
purchaser  from  an  order  of  North,  J.  in  cnambers, 
overruling  objections  to  title.  Lord  Esher  says  : 
"It  is  contended  on  the  one  side  that  the  con- 
dition applies,  however  great  the  error  may  be ; 
it  is  contended  on  the  other  aide  that  the 
condition  only  applies  where  the  error  is 
trifling.  I  think  that  neither  view  is  right." 
In  one  class  of  cases  the  error  may  be  imma- 
terial, but  if  the  vendor  comes  to  enforce  specific 
performance  he  cannot  succeed  if  what  he  offers 
to  convey  is  substautially  different  from  what  he 
offered  to  sell.  Further  on  his  Lordship  remarks : 
"If  there  had  been  no  compensation  clause  the 
coart  would  have  had  to  deal  with  the  case 
according  to  the  inherent  powers  of  a  court  of 
«quity,  but  here  the  case  is  within  the  terms  of  a 
oontract  into  which  the  parties  have  entered,  and 
the  court  must  compel  the  purchaser  to  fulfil  it." 
And  in  the  same  case  Cotton,  L.J.  refers  to 
Flight  T.  Booth.  La  that  state  of  the  law,  what 
I  hare  to  look  to  is  this:  The  purchaser  says, 
as  in  Flight  v.  Booth  {ubi  sup.),  "  Pay  back  my 
deposit " ;  and,  as  in  £e  Arnold  ,■  AmouL  v.  Arnold 
itiH  »up.),  "Relieve  me  of  my  contract."  The 
▼endors  rely  on  oondition  5,  but  Flight  v.  Booth 
and  Be  Arnold ;  Arnold  v.  Arnold  are  an  answer 
to  them  if  the  misdescription  is  substantial.  ^[His 
Lordship  stated  the  facts  of  the  case,  and  con- 
tinued :]  On  that  evidence  I  arrive  at  the  con- 
clusion of  fact  that  the  property  offered  by  the 
▼endors  was  property  a  material  part  of  which 
they  had  not  got.  The  purchaser  says  that  if  he 
had  known  that  those  parts  of  the  property  were  not 
■ncdaded  in  the  sale  he  wonld  not  have  purchased. 
Therefora  he  is  right,  and  is  entitied  to  rescind. 
Another  defence  was  that  the  vendors  had  a  good 
possessory  title,  but  that  defence  fails  by  reason 
of  the  acts  of  the  local  board  in  1885.  They 
oiarked  out  the  true  boundaries  of  the  property. 
Wallace  was  always  entitied  to  go  over  the  boun- 
daries of  his  land  to  ^t  on  to  the  lake  and  the 
common,  and  when  doing  so  he  was  not  exercising 
poBsessory  rights.  Moreover,  this  being  an  open 
contract  so  far  as  this  outlying  strip  is  concerned, 
a  possessory  title  must  be  shown,  not  for  twelve 
years  only,  but  for  forty  years.  Under  these 
circumstances  the  plaintiff  is  entitied  to  succeed. 
I  must  declare  that  the  purchaser  is  entitled  to 
rescind  the  agreement,  and  I  order  it^  to  be 
delivered  up  to  be  cancelled,  and  the  deposit  to  be 
returned  with  interest  at  4  per  cent.  The  defen- 
dants must  pay  the  costs  of  the  action,  and  I 
dismiss  the  counter-claim  with  costs. 

Solicitors  for  the  plaintiff,  F.  W.  and  H. 
Hilbery. 

Solicitor  for  the  defendants,  Ari»  Tiekner. 


QUEEN'S  BENCH  DIVISION. 

Dee.  19  and  20, 1900. 

(Before  Kennedy  and  Dablinq,  JJ.) 

MrKBB  V.  Washbbook.  (a) 

WiU—Btqwett  of  furniture,  farming  stock,  and 
farming  effects — Goods  quse  ipso  usu  oonsumnn- 
tnr — Life  interest — Proceeds  of  sale. 

Matthew  M.  by  hit  will  bequeathed  to  his  wife, 
Mary  M.,  all  hit  household  goodt  and  furniture 
and  things  appertaining  to  housekeeping,  all  hit 
farming  stock,  implements  of  husbandry,  and 
other  faming  effects,  and  upon  her  decease  or 
marrying  again,  he  directed  all  moneys  and 
effects  to  be  equally  divided  amongst  his  children 

Held,  that  the  toidow  ordy  took  a  life  interest  in 
the  property,  at  it  could  not  be  considered  to 
consul  of  res  qu«e  ipso  usu  consnmnntur. 

This  was  an  appeal  from  his  Honour  Judge 
Steavenson,  sitting  at  the  Barrow-in-Fumeas  and 
Ulverston  County  Court. 

By  his  will,  dated  the  27th  Feb.  1878,  Matthew 
Myers  gave,  devised,  and  bequeathed  to  his  wife, 
Mary  Myers,  all  his  household  goods  and  furni- 
ture and  things  appertaining  to  aousekeeplng,  all 
his  farming  stock,  implements  of  husbandry,  and 
other  farming  effects  in  and  about  his  premises 
at  Baokbarrow  upon  these  conditions;  that  she 
hereafter  remained  unmarried,  and  upon  her 
decease  or  in  the  event  of  her  marrying  again  he 
directed  that  all  moneys  and  effects  whatsoever 
should  be  then  equally  divided  amongst  his 
children. 

Matthew  Myers  died  on  the  6th  March  1878, 
and  his  will  was  proved  by  Maiy  Myers  on  the 
11th  Sept.  1878. 

Mary  Myers  died  on  the  17th  May  1899,  having 
out  of  the  proceeds  of  the  sale  of  her  husband's 
estate  purchased  a  house. 

The  learned  County  Court  judge  was  of  opinion 
that  the  widow  under  the  terms  of  the  will  only 
took  a  life  interest  in  the  proceeds  of  the  sale,  and 
therefore  the  plaintiffs,  the  children  of  Matthew 
Myers  were  entitied  to  the  house. 

The  defendant  appealed. 

J.  H.  Stamp  for  the  defendant. — In  this  case 
the  learned  County  Court  jadge  was  wrong.  He 
should  have  held  that  these  things  being  such 
quse  ipso  usu  eonsumuntur,  passed  absolutely  to 
the  widow,  and  therefore  the  gift  over  was  void. 
In  Breton  v.  Mockett  (9  Ch.  Div.  95)  a  husband 
gave  to  his  widow  all  his  personal  estate,  includ- 
ing his  farming  implements  and  stock  for  her 
life,  and  declared  she  should  not  be  liable  for  any 
depreciation.  There  was  a  gift  over  to  the 
children,  but  it  was  held  that  she  took  an  absolute 
interest.  It  can  make  no  difference  that  there 
is  a  clause  in  the  will  that  the  life  tenant  is  not 
to  be  liable  for  waste  if  the  things  are  those  qum 
ipso  utu  eonsumuntur.  Here  there  is  no  reference 
to  the  carrying  on  of  the  business,  and  in  fact  the 
business  is  not  given.  Cockayne  ▼.  Harrison 
(26  L.  T.  Bep.  3& ;  L.  Rep.  13  £q.  432)  turned 
upon  the  point  that  the  gift  of  the  stock  was 
nude  for  the  purpose  of  enabling  the  widow  to 
carry  on  the  farm.    He  also  referrad  to  : 

JBandall  v.  RutseU,  3  Men.  194 ;  17  B.  B.  56  ; 

Bryant  v.  Seuttnon,  5  Jnr.  N.  3.  166  ; 

PhiOipt  V.  Seal,  32  Baav.  25. 

(a)  Beportadby  W.  dk  B.  Hibbkbt,  Eki.,  B«rriilar«t-Law. 
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The  ntmoit  that  the  remundermen  can  take  is 
vhat  is  left.    He  referred  to 

Connolly  T.  Connolly,  56  L.  T.  Bep.  304. 

[Kennedy,  J.  referred  to  Theobald  on  Wills, 
5th  edit,  p.  564.]  I  rely  upon  the  points  that 
there  ia  here  no  gift  of  the  formine  business  to 
the  widow,  and  there  is  nothing  to  snow  that  she 
is  to  keep  up  the  stock  and  is  to  be  liable  for 
depreciation  or  waste.  [Le  Biehe  referred  to 
Groves  v.  White  (2  K.  &  J.  347 ;  2  Jnr.  N.  S. 
277).]  The  widow  here  was  not  bound  to  keep 
up  the  stock,  but  this  was  a  specific  gift.  H!e 
referred  to 

Sarjtnt  t.  Phillipt,  7  H«re,  33. 

The  gift  over  is  not  sufficient  to  out  down  the 
absolute  gift.  A  specific  bequest  for  life  of 
things  qux  ipso  usu  eonsumuntur  is  a  gift  of  the 
property,  and  there  can  be  no  limitation  over 
after  a  life  interest  in  such  articles : 
Bryant  t.  Scuter$on  (rup.), 
Le  Riche,  tor  the  plaintiffs,  was  not  called  upon 
to  argue. 

Kennedy,  J.^We  hare  heard  the  very  careful 
and  able  argument  of  Mr.  Stamp,  but  I  do  not 
think  that  we  need  trouble  Mr.  Le  Biche.  I 
think  that  the  County  Court  judge  was  right. 
He  has  held  that,  in  accordance  with  the  dictum 
of  Malins,  V.O.  in  Breton  v.  Moekett  (9  Ch.  Dir. 
95)  that  "  if  the  testator  had  given  his  widow  the 
farming  stock  and  implements  without  saying 
that  she  was  not  to  be  liable  for  depreciation 
.  .  .  she  could  only  take  the  income  of  the 
proceeds,"  in  this  case  the  widow  took  the  income, 
that  is  to  say,  the  house  purchased  out  of  the 
proceeds  of  sale,  for  life  only.  The  testator  in 
this  case  was  a  farmer,  and  by  his  will  he 
beaueathed  all  his  household  goods  and  furniture 
and  things  appertaining  to  housekeeping,  all  his 
farming  stock,  implements  of  husbandry,  and 
other  larming  effects  to  his  wife  until  she  again 
married  or  until  she  died,  and  then  they  were  to  be 
equally  divided  among  his  children.  After  his 
death  his  widow  sold  the  things  and  bought  a 
house,  so  that  when  she  died  the  house  alone 
re|)resented  the  subject-matter  of  the  wUl.  I 
think  that  the  County  Court  judge  was  right  in 
holding  that  she  took  a  life  interest  only.  I 
think.,  looking  at  the  authorities,  the  principal 
items  here,  household  fomitnre,  Stc.,  must  be  held 
not  to  be  things  quse  ipso  tuu  cmisumuntur.  That 
seems  to  me  to  be  clear  from  the  decision  of  Lord 
Hatherley  in  Groves  v.  White  (2  K.  &  J.  347 ;  2 
Jnr.  N.  S.  277)  which  has  never  been  overruled  or 
distinguished.  In  that  case  it  was  held  that 
farming  stock  and  implements  of  husbandry 
were  not  things  qux  ipso  tmu  eonsumuntur,  and 
therefore  a  gift  of  them  for  life  did  not  confer 
on  the  legatee  for  life  the  absolute  interest  in 
them.  The  bequest  there  was  all  his  household 
goods  and  furniture,  plate,  linen,  and  china,  and 
household  effects  whatsoever,  farming  stock  and 
implements  of  husbandry.  At  p.  351  he  says: 
"I  caimot  think  that  the  doctrine  relating  to 
things  quss  ipso  usu  eonsumuntur,  can  nave 
any  application  to  a  gift  of  farming  stock." 
The  carrying  on  of  business  is  entirely  optional, 
and  that  the  testator  thought  the  widow  was 
going  to  carry  on  the  business  cannot  m^ke  any 
difference,  la  the  case  of  Breton  v.  Mockett 
(9  Ch.  Div.  95),  which  was  decided  by  Malins, 


y.C,  the  gift  was  to  her  for  life,  but  the  will  de- 
clareid  that  she  should  be  unimpeachable  for  waste, 
and  should  not  be  liable  to  account  for  any  diminu- 
tion or  depreciation  in  the  farming  implemente  or 
stock,  alive  or  dead.  There  the  gift  was  con- 
strued as  an  absolute  one,  because,  as  is  pointed 
out  in  the  judgment,  "  Mrs.  Breton  might  allow 
every  animal  in  the  farm  to  die,  and  every  imple- 
ment to  wear  out,  and  is  under  no  obUgotion  to 
repair  or  replace  any  loss  or  wear  and  tear.  The 
executors  would  have  no  right  to  interfere  or  to 
ask  her  whether  she  had  sold  or  given  away  any- 
thing forming  part  of  the  live  stock  or  imple- 
mente. This  most  be  equivalent  to  an  absolute 
gift  of  those  articles  qux  usu  ipso  eonsu- 
muntur." So  when  yoa  have  a  clause  in  the  will 
that  the  legatee  is  not  to  be  liable  for  waste  or 
depreciation,  that  is  equivalent  to  an  absolute 
gift  of  the  things.  That  inference  supporte  the 
view  I  take  in  the  present  case.  Mr.  Theobald 
in  his  work,  the  Law  of  Wills,  at  p.  564  says : 
"  Things  qux  ipso  usu  eonsumuntur  cannot  be 
given  over  imless  they  form  part  of  a  stock-in- 
trade."  I  think  on  the  two  authorities  that  I 
have  quoted  the  things  here  given,  including  the 
farming  stock  are  not  things  quae  ipso  usu  eon- 
sumuntur. I  think  one  here  might  infer  that 
the  farm  might  be  carried  on,  bat  the  ground 
of  my  decision  is  that  these  things  are  not  qug- 
ipso  usu  eonsumuntur. 

Dabling,  J. — I  am  of  the  same  opinion.  We 
are  indebted  for  the  full  and  able  argument  that 
has  been  brought  before  us,  which  has  brought 
to  our  notice  all  the  authorities  on  the  subject. 
It  cannot  fairly  be  said  that  the  things  here  are 
those  owp  ipso  usu  con«umu»(ur.  It  might  be 
true  of  some  of  the  things,  as,  for  instance,  of  the 
wine  for  private  use  as  in  PhUUps  v.  Beal  (32 
Beav.  25).  In  a  sense,  some  of  these  things 
might  pass  as  things  qux  ipso  usu  eonsumuntur — 
e.g.,  the  seed  potet^s.  But  if  used  and  planted 
and  peipetuated,  and  if  given  as  part  of  the  whole 
stock  of  the  farm,  then  I  do  not  think  they  could 
be  considered  as  things  quse  ipso  usu  eonsumuntur. 
Here  I  do  not  think  there  was  an  absolute  gift, 
but  that  the  learned  County  Court  judge   was 

"^  Appeal  dismissed. 

Solicitors  for  the  plaintiffs,  Sims  and  Syms,  for 
B.  D.  B.  BradshaiD,  Barrow-in-Furness. 

Solicitor  for  the  defendant,  T.  B.  Hargreaves, 
for  Hart,  Jackson,  and  Sotu,  Ulverston. 


Wednesday,  Nov.  28, 1900. 
(Before  Kennedy  and  Phillikobe,  JJ.) 

AtTOSNEY-GeNEBAIi  «.  WiNANS  AND 
ANOTHEB.  (a) 

Bomicil — Prolonged  residence  abroad — Declared 
intention  to  return  home — Inference  from  acts. 

If  the  acts  of  a  person  reasonably  indicate  that  he 
intends  to  inaJce  his  hmneforan  indefinite  period 
in  a  foreign  country,  the  fact  that  he  declares 
from  time  to  tims  his  intention  ultimatdy  to 
return  to  his  native  country  vnll  not  be  sufficient 
to  prevent  his  acquiring  a  domieil  of  choice  in 
the  foreign  country. 

Doucet  v.  Geoghegan  (9  Ch.  Div.  441)  followed. 

(a)  Beported  by  J.  Ahdexw  BnUHAH,  Saq.,  BarrlUer-k^LkW. 
Digitized  by  Vj005lC 
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Infobmation  by  the  Attomey-Greneral  on  behalf 
of  the  Grown  to  recover  legacj  duty  parable  in 
respect  of  the  estate  of  Wifliatn  Louis  Winans, 
who  died  on  the  22nd  June  1897. 

The  defendants,  the  executors  under  tne  will  of 
W.  L.  Winans,  refused  to  pay  the  duty,  contend- 
ing that  it  was  not  payabJe  on  the  ground  that 
the  testator  (as  they  alleged)  was  at  his  decease 
domiciled  in  the  State  of  Maryland,  or,  alterna- 
tively, in  the  State  of  New  Jersey,  United  States, 
America. 

The  chief  facta  relied  npon  by  the  Grown  as 
proving  that  the  testator  had  acquired  an  English 
domicil  were  ab  follows  : 

The  testator  was  bom  in  1822,  in  the  State  of 
New  Jersey,  where  his  father.  Boss  Winans,  was 
then  domiciled.  When  he  was  three  years  old 
his  father  left  New  Jersey  with  his  family  and 
settled  in  Baltimore,  in  the  State  of  Maryland, 
and  carried  on  business  as  a  contractor  in  that 
city.  The  testator  on  coming  of  age  became  a 
partner  with  his  father  in  that  business. 

In  or  about  1850  the  testator  went  to  Russia  on 
behalf  of  the  firm,  and  was  concerned  with  large 
Government  contracts  there  connected  with  rail- 
ways. He  resided  in  Bnssia  for  some  time,  and 
was  daring  part  of  the  time  United  States  Consul 
at  St.  Petersburg.  In  1851  he  married  at  St. 
Petersbarg,  his  wife's  father  bein?  a  native  of 
Onemsey,  and  then  living  at  St.  PeteTsburg,  in 
the  employment  of  the  Russian  Government. 
There  was  issue  of  the  marriage  two  children 
only — namely,  the  defendants  Walter  Winans  and 
liouis  William  Winans,  both  of  whom  were 
bom  in  St.  Petersburg.  The  testator  retained 
an  interest  in  the  Baltimore  business  till  it  was 
wonnd-up  as  hereinafter  mentioned,  but  he  never 
lived  in  Baltimore  after  1850. 

In  1858  or  1859  the  testator  visited  England  for 
the  first  time.  In  1860  he  took  on  lease  Nos.  1 
and  2,  Chichester-terrace,  Brighton  (No.  1  for  a 
term  of  twenty-one  years,  and  No.  2  famished  for 
a  term  of  five  years,  renewed  in  1865  for  ten  years), 
and  thenceforward  spent  the  winter  regularly  in 
England  with  his  family.  In  or  about  1870  the 
Russian  business  of  the  firm  was  partly  wonnd- 
ap,  and  from  that  time  he  began  to  live  regularly 
with  his  wife  and  family  in  England,  visiting 
Russia  (until  1883)  for  a  month  or  two  each  year. 
In  1870  he  began  to  take  leases  of  deer  forests  in 
Scotland,  and  continued  to  do  so,  and  to  occupy 
them  for  shooting  during  the  shooting  season, 
until  some  few  yeai'a  before  his  death. 

In  1877  the  testator's  father  died,  aod  the 
Baltimore  business  was  wound-up.  From  1883  the 
testator  ceased  to  visit  Russia,  nor  did  he  go  to 
Baltimore,  where  he  never  had  a  residence,  but 
lived  with  his  family  in  England  continuously, 
except  that  he  spent  some  time  each  year  at  his 
locU^s  in  Scotland  during  the  shooting  season, 
and  in  the  snmmer  and  autumn  at  a  hotel  in 
Kissingen.  In  1877  he  bought  the  lease  (having 
an  unexpired  term  of  sixty-five  years)  of  No.  15, 
Xensington  Palace-gardens.  In  1888  he  took 
No.  12,  Beaufort-gardens,  Brompton,  on  a  lease 
of  seven  years.  He  continued  to  hold  on  lease 
Nos.  1  and  2,  Chichester-terrace,  Brighton,  where 
he  lived  during  the  winter.  In  the  summer  he 
lived  in  London.  He  had  another  leasehold 
honae  in  London,  No.  10,  Pembridge-square,  held 
{furnished)  for  a  term  of  seven  years,  where  he 
died. 


I  The  testator  duly  executed  his  will  at  Brighton 
in  English  form,  dated  the  4th  Feb.  1897,  describ- 
ing himself  therein  as  citizen  of  the  United 
States  of  America,  residing  at  Nos.  1  and  2, 
Chichester-terrace,  Brighton,  in  the  county  of 
Sussex.  The  defendants  duly  proved  this  will  on 
the  3rd  Sept.  1897  in  England. 

The  testator  left  personal  property  to  the  value 
at  his  decease  of  upwards  of  two  millions  and  a 
half  sterling,  the  wnole  of  which  was  at  his  de- 
cease situate  in  England,  and  estate  duty  had 
been  paid  thereon.  His  only  other  property  con- 
sisted of  certain  land  at  Baltimore  and  money  on 
deposit  at  St.  Petersbarg  and  inscribed  stock  in 
America. 

At  the  hearing  of  the  information  a  mass  of 
dooamentaiy  and  oral  evidence  was  submitted  by 
the  defendants  to  the  court,  the  effect  of  which  is 
set  out  in  the  judgment  of  Kennedy,  J.  To  enable 
counsel's  argument  to  be  followed,  it  may  be  stated 
that  it  was  directed  to  establish  the  following 
facts: 

1.  That  the  testator  originally  came  to  England 
on  the  advioe  of  his  Russian  physician,  who  was 
of  opinion  that  the  Russian  climate  in  winter  was 
dangerous  to  him  in  his  then  condition  of  health. 
He  was  in  consequence  of  an  attack  of  pneumonia 
threatened  with  concumption.  On  coming  to 
England  he  consulted  an  English  physician,  who 
concurred  in  the  Russian  doctor's  aid  vice,  and  who 
advised  him  to  spend  his  winters  henceforth  in 
Brighton. 

2.  That  the  benefit  he  received  from  his  resi- 
dence at  Brighton  induced  him  to  spend  more 
and  more  time  there,  but  that  he  never  absolutely 
determined  to  remain  permanently  there  or  in 
England,  as  was  shown  by  the  fact  that  he  insisted 
that  the  leases  of  all  the  houses  (with  one  exception) 
he  took  should  contain  clauses  enabling  hin  to 
determine  them  at  the  end  of  any  year  or  at  six 
months'  notice  at  any  tame  during  the  term. 

3.  That  he  had  ceased  to  live  for  several  years 
before  his  death  in  the  only  house  (No.  15,  Ken- 
sington Palace-gardens)  the  lease  of  which  he 
comd  not  thus  determine. 

4.  That  the  furnished  house  in  Pembridge- 
gardens  was  taken  by  his  wife  for  the  defendant 
Walter  Winans  on  his  marriage. 

5.  That  he  invariably  described  America  as  his 
country,  and  that  on  various  occasions  he  had, 
when  annoyed  with  legal  matters  in  England, 
declared  bis  intention  of  returning  to  America  and 
residing  on  his  land  at  Baltimore,  which  he  said 
he  could  develop  so  as  to  make  it  worth  a  million 
pounds  sterling. 

6.  That  the  deer  forests  in  Scotland  were  taken 
for  the  pleasure  of  his  sons ;  that  in  consequence  of 
certain  disputes  he  and  they  had  ceased  to  make 
use  of  them;  that  henceforth  he  had  held  them 
only  with  the  view  of  disposing  of  them  at  a  profit; 
and  that  he  had  before  his  death  parted  with 
them  all. 

7.  That  he  held  various  patents  in  respect  of 
the  construction  of  "cigar-shaped"  steamers, 
which  he  thought  could  be  m3,de  so  as  not  to  roll 
or  pitch  when  at  sea,  and  that  he  was  carrying  on 
experiments  in  England  with  the  object  of  per- 
fecting these  inventions. 

8.  That  his  state  of  health  was  always  a  matter 
of  very  deep  concern  to  him,  and  that  he  had 
been  advised  by  his  physician  that  sea  sickness 
daring  a  long  voyi^  would  be  very  prejudicial  ^ 
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to  him,  Buffering  as  he  did   from  an  internal 
disease. 

9.  That  he  had  several  times  declared  his 
intention  of  going  back  to  America  as  soon  as  his 
"  cigar-shaped  "  lx>at  was  perfected  and  he  could 
cross  without  fear  of  sea  sickness. 

The  AUomey-General  (Sir  B.  Finlay,  Q.O.) 
(with  him  the  SolicUor-Oeneral,  Sir  E.  Carson, 
Q.C.  and  Vaughan  Hawkiivi)  for  the  Crown. — 
We  sabmit  that  the  evidence  establishes  a  clear 
case  of  the  acquisition  of  an  English  domicil. 
We  admit  that  the  testator's  domicil  of  origin 
was  American,  and  that  it  lies  on  as  to  show  that 
he  has  aoqoired  an  English  domicil  of  choice. 
The  broad  facts  that  he  had  for  thirty  years 
preceding  his  death  no  honse  anywhere  save  in 
England,  and  that  daring  the  last  Beven  of  these 
years  he  did  not  even  visit  any  other  country,  are 
in  themselves,  we  submit,  sufficient  evidence  that 
he  had  for  all  purposes  made  England  his  home. 
The  law  as  to  domicU  is  now  settled.  It  is  well 
stated  by  Lord  Westbury  in  Udny  v.  Udny  (L. 
Bep.  1  Sc.  &  Div.  Appeals,  441,  at  p.  457).  See 
also 

Be  Craignuh}  CraignUh  t.  Hewitt,  67  I..  T.  Bsp. 
689 ;  (1892)  3  Ch.  180. 
Besides  this  long  residence  in  fact  there  is  the 
evidence  supplied  by  his  large  expenditure  on 
the  bouses  he  occupied  in  Brighton,  and  more 
especially  on  the  deer  forests  he  had  taken  in 
Scotland.  In  one  of  his  letters  he  states  that 
the  expenditure  under  the  last  head  amounted 
in  rent  and  improvements  to  no  less  than 
lOO.OOOi.  This  surely  shows  that  he  had  not 
taken  them  as  a  passing  whim,  but  with  a  view 
to  a  prolonged  enjojyment  of  them.  The  so-called 
declarations  of  his  mtention  to  return  to  America 
some  time  or  other  are  really  irrelevant.  The 
question  is,  Where,  so  far  as  his  acts  went,  had  he 
made  his  home  ?  If  by  his  acts  he  had,  as  I  con- 
tend he  had,  made  England  his  home,  then  he  had 
acquired  a  domicil  of  choice  here,  and  no  decla- 
rations of  an  intention  some  time  or  other  to 
abandon  it  would  be  sufBcient  to  change  it.  He 
could  only  then  abandon  hia  acquired  domicil  as  he 
had  abandoned  hia  domicil  of  origin  by  showing 
his  intention  to  abandon  or  change  it  animo  e( 
facto. 

J.  Wallon,  Q.G.  and  Swinfen  Eady,  Q.C.  (WiU 
loughby  WiUiame  with  them). — It  is  admitted 
that  the  testator's  domicil  of  origin  waa  American. 
That  being  so,  the  burden  of  proving  that  he 
acquired  another  domicil  lies  on  toe  Grown : 
Bell  V.  Kennedy,  L.  Bap.  1  Sc.  App.  307. 

To  prove  it,  it  is  not  sufficient  to  show  long  resi- 
dence. There  must  also  be  shown  an  intention  to 
acquire  a  new  domicil.  Long  residence  is  only 
matter  of  evidence  to  show  this  intention : 

Munro  v.  Munro,  1  Bobin.  H.  of  L    606 ;  oited  in 
Lyall  T.  Paton,  25  L.  J.  746,  Ch.,  at  p.  750. 

And  the  intention  to  be  proved  is  not  an  intention 
to  make  one's  home  temporarily  in  another 
country ;  it  must  be  an  intention  to  make  one's 
permanent  home  there.  Thus  coming  merely 
for  a  temporary  pur^se  is  no  evidence  of  any 
intention  of  aoqnirmg  a  new  domicil.  We 
submit  here  that  it  is  cfear  the  testator  settled  in 
England  only  for  a  temporary  purpose,  and  that 
he  never  intended  to  make  England  nia  permanent 
home.    He  came  here  originally  on  account  of  his 


health.  When  his  health  was  more  or  lees  re- 
stored he  was  ke^t  from  returning  to  America  by 
his  fear  of  sea  sickness.  One  of  his  objects  in 
endeavouring  to  pei-fect  his  invention  of  a  steady 
boat  was  to  enable  him  to  take  sea  voyages 
without  suffering  from  sea  sickness.  Any  infer- 
ence that  might  be  drawn  from  his  long  residence 
in  England  is  rebutted  by  these  consideratioiu, 
and  by  his  repetited  declarations  of  hia  intention 
to  return  to  America.  [Kennedy,  J.  referred  to 
JDoxteet  v.  Qeoghegan  (9  Ch.  Div.  441),  and  parti- 
cularly to  the  jadgment  of  Brett,  L.  J.,  as  showing 
that  the  intention  is  to  be  collected  from  the 
testator's  acts  and  not  from  his  conversation.]  No 
doubt  if  he  in  fact  makes  the  new  oountij  his 
permanent  home  the  fact  that  he  talks  about 
returning  some  time  or  other  to  his  native  country 
will  not  prevent  his  acquiring  a  domicil  in  the 
new  country.  But  that  is  not  our  point.  We 
contend  that  his  long  residence  in  England  was 
not  due  to  any  intention  on  his  part  to  make 
hia  home  in  England,  but  to  other  reasons.  He 
came  to  England  for  the  restoration  of  his  health ; 
he  remained  in  England  because  he  feared  the 
vogage  to  America,  and  because  he  had  works 
hera  in  which  he  was  endeavouring  to  invent  a 
boat  by  which  he  could  take  the  voyage  without 
danger.  These  we  say  were  his  real  motives  for 
staying  so  long  in  England,  and  not  any  intention 
on  his  part  to  reside  permanently  here,  and  we 
merely  pray  in  aid  his  statements  of  his  purposes 
and  intentions  as  further  evidence  of  tkis.  As 
for  the  Scotch  deer  forests,  these  he  took  originally 
for  the  pleasure  of  his  sons,  and  afterwards  held 
merely  till  he  could  dispose  of  them  at  a  profit 
We  submit  that  the  letter  the  Attomef -Gleneral 
referred  to  shows  that  he  expected  to  &rive  con- 
siderable profit  out  of  his  expenditure  on  the 
shootings.  Besides,  the  testator  was  an  extremely 
wealthy  man,  who  spent  freely  when  his  comfort 
and  convenience  were  concerned.  His  expending 
what  appears  to  us  large  sums  does  not  therefore 
give  rise  to  the  same  inference  as  it  woold  do  in 
the  case  of  a  comparatively  poor  man.  Thus  he 
paid  30,0002.  for  his  house  in  Kensington  Palaoe- 
gardens,  and  when  he  tired  of  it  simply  locked  it 
up  and  took  another.  A  large  expenditure  on  a 
place,  therefore,  on  his  part  is  slight  evidence 
that  he  intended  making  the  place  his  permanent 
home. 

The  Solicitor-General  was  not  heard  in  reply- 

Kennkdy,  J. — In  this  case  we  are  both  of 
opinion  that  our  judgment  must  be  for  the 
Crown,  and  that  the  domioU  must  be  held  to  he, 
as  the  Crown  contends,  an  English  domiciL 
We  do  not  question  that,  there  being  a  domicil 
of  origin  in  America,  the  burden  of  proof  lies  on 
the  Crown.  I  think  that  in  the  evidence  the 
Crown  has  discharged  that  burden.  The  deceased 
(Mr.  Winans)  after  having  at  a  comparatively 
early  period  in  his  life,  when  he  had  learnt  a 
business,  gone  from  America,  where,  he  had  a 
domicU  of  origin,  to  Busaia,  carried  on  busineas 
in  Bussia,  and  lived  there  for  several  years.  Some 
time  in  1858  he  contracted  an  illness  of  the  lungs — 
pneumonia— the  result  of  which  was  to  some 
extent  that  he  was  affected  by  consumpSion.  Be 
was  advised,  both  by  his  Buaaian  and  afterwards 
by  his  English  doctor,  to  spend  his  winters  oat 
01  Bussia,  at  some  such  place  as  Brighton.  He 
did  that,  and  in  the  year  1860  or  the  following 
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year  he  took  a  f amislied  house  in  Bri((hton  for 
five  years,  determinable  at  the  end  of  any  year, 
and  on  the  14th  Feb.  of  the  same  year  he  took  an 
adjoining  honse  (which  he  stmcturally  connected, 
we  are  told,  with  the  furnished  house  he  had  first 
taken)  on  a  lease  for  twenty-one  years,  deter< 
minable  at  the  end  of  fire  or  seven  or  fourteen 
years.  It  is  not  necessary  to  go  into  the  details 
of  the  history  which  are  set  out  in  the  admitted 
statement  of  the  events  of  his  life  in  a  very  con- 
venient tabular  form.  Five  years  lator  he  renewed 
his  agreement  for  the  first  Brighton  house  de- 
terminable in  ton  years.  Then  he  proceeded  to 
take  leases  of  shootings  in  Scotland  on  a  very 
extensive  scale.  He  spent  upon  these  properties 
'  sxinis  amounting  altogether,  in  one  way  or  another, 
to  something  like  100,0002. ;  and,  in  addition  to  that, 
ke  gave  up  in  1871  going  to  Russia,  and  took  at 
tlie  beting  of  Dec.  1877  a  large  London  house. 
No.  15,  Kensington  Palace-gardens,  for  the  then 
imezpired  term  of  sixty-five  years  and  some  odd 
days.  He  continued  to  reside  in  England,  and  I 
tmnk  made  no  visit  to  Russia  at  all  aftisr  the 
year  1883,  occasionally  paying  visits,  up  to  1890  at 
any  rate,  to  Xissingen  in  the  usual  way,  where 
be  went  as  a  visitor  for  health  purposes,  no  doubt 
to  a  hotel.  His  residence  was  in  Brighton  and 
in  liondon ;  his  family  lived  with  him  in  Brighton 
tucLOL  in  London ;  his  English  wife,  whom  he  had 
married  in  Russia,  continued  to  be  here,  although 
he  mixed  comparatively  little  in  society  (in  which 
he  was  not  singular)  and  was  not  of  a  com- 
municative nature.  He  was  evidently  a  person 
▼exynervoQS  about  his  health,  following  his  medical 
man's  advice  as  to  his  meals  and  his  potions, 
and  constantly  taking  his  temperature  with 
a  clinical  thermometer.  Generally  he  acted  in 
eveiy  way  as  a  resident  would  do,  and  there  is  abso- 
lutely no  trace  (beyond  the  allegation  we  have  had 
of  bis  expressing,  under  certain  conditions  which 
I  will  mention,  an  idea  of  possibly  at  some  time 
going  back  to  Baltimore)  of  any  unwillingness  to 
remain  in  England  for  the  rest  of  his  life,  or  any 
expression  of  an  intention  not  to  remain  in 
England  for  the  rest  of  his  life.  He  had  a  partial 
interest  in  undeveloped  landed  property  in  Bal- 
timore in  which  other  members  of  his  family 
originally  had  shares,  and  it  was  thought  he  could 
ma^e  a  good  pecuniary  thing  of  this  property  if 
he  got  the  whole  of  it  in  his  own  disposition  to 
develop.  He  was  no  doubt  taking  great  trouble 
to  develop  it,  just  as  a  person  living  in  France  or 
Grermany  might  wish  to  develop  a  property  coming 
to  him  through  reLitions  in  England.  This  did 
not  necessarily  indicate  any  intention  for  the  sake 
of  that  property  to  return  there.  He  seems  to 
have  used  (putting  it  as  high  as  one  can). the 
expression  in  conversation  about  that  property  at 
times  when  he  was  angry  or  displeasea  with  some 
of  the  circumstances  of  English  life,  that  he 
should  go  off  to  America  and  at  the  same  time 
make  a  good  thing  by  developing  this  Baltimore 
property.  Another  statement  is  that  he  said  he 
wonld  go  over  there  when  he  could  get  a  cigar  ship 
iree  from  pitohins  and  tossing  and  big  enough  to 
eafely  get  across  uie  Atlantic — an  invention  of  his 
which  was  never  carried  to  perfection,  and  which 
it  seems  is  not  at  the  present  moment  in  a  verv 
favourable  position  as  a  possibility.  I  think 
that,  admitting  the  fact  of  his  speaking  of  the 
possibility  of  his  return — assuming  the  statements 
are  taken  at  their  fullest — was  dependent  upon 
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contingencies  of  such  a  kind  that  it  clearly  cannot 
be  construed  as  negativing  the  clear  evidence 
arising  from  the  way  in  which  he  lived,  the  way 
in  which  his  family  lived  and  his  son  married,  the 
way  in  which  bis  family  settled  and  is  now  living 
in  England,  of  his  intention  to  make  England  his 
home,  in  which  at  the  time  of  his  death  he  had 
practically  lived  for  thirty  or  forty  years.  It 
seems  to  me  that  it  would  be  wrong,  following 
entirely  the  views  that  are  laid  down  in  the  clear 
and  precise  statement  of  the  law  given  by  Lord 
Westbury  in  the  passage  in  Vdny  v.  Udny  (gup.) 
read  to  us  by  the  Attomev-Greneral,  upon  tne 
evidence  not  to  find  that  tnere  had  been  here, 
on  the  deceased's  part,  a  coming  to  England, 
settling  in  Engltind,  and  an  intention  to  make 
England  his  home.  It  is  remarkable  that  while 
there  are  these  chance  expressions  to  which  I 
have  referred,  which  are  relied  upon  to  show  a 
possible  contemplation  in  some  possible  event  of 
going  back  to  Baltimore,  there  is  no  evidence  that 
the  deceased  regarded  Baltimore  or  any  place  in 
America  as  his  nome,  while  he  retained  to  the  last 
and  to  the  fullest  extent  all  the  political  sympa- 
thies and  it  may  be  all  the  social  views  which 
are  suggested  by  the  witnesses  to  be  eminently 
American.  None  the  less,  in  spite  of  all  its  draw- 
backs, in  my  view  he  was  Intending  to  live  in 
England,  and  to  keep  that  as  the  home  he  had 
acquired.  Under  these  circumstances  it  appears 
to  me  that  we  ought  to  hold  that  there  has  been 
a  domicil  proved  to  us  to  have  been  acquired,  and 
that  therefore  England  is  his  domicil  and  not 
America,  where  by  being  his  father's  son  he  had  a 
domicil  of  origin.  My  judgment  therefore  must 
be  in  favour  of  the  Crown. 

Pbillimose,  J. — I  am  of  the  same  opinion. 
The  facts  which  in  my  judgment  prove  that  the 
domicil  of  the  deceased  was  British  are  so  nume- 
rous that  I  am  afraid  I  shall  very  likely  omit 
several,  but  I  will  just  shortly  mention  two  that 
strike  me  most.  We  find  that  this  gentleman, 
born  in  America,  removing  comparatively  early  in 
life  to  Russia  and  living  many  years  in  Russia, 
begins  to  visit  this  country  in  the  year  1859. 
From  that  time  to  the  year  1870  his  visits  are  in 
the  winter  and  for  a  short  time.  From  1870  to 
1883  the  greater  part  of  the  year  is  spent  in 
England;  the  periods  in  Russia  are  short,  and 
there  is  a  period  in  which,  except  for  visite  to  a 
German  watering-place  for  his  health — that  is, 
from  1883  onwards — he  apparently  never  left 
Great  Britain,  or  never  for  a  serious  time  on  any 
occasion.  It  is  suggested  that  he  had  been  to  the 
United  States.  It  turns  out  that  there  is  no  proof 
that  he  had  ever  once  been  to  the  United  States 
in  those  periods.  He  took  various  houses  in 
England,  two  at  least  in  Brighton,  on  which, 
though  he  took  them  only  for  short  periods,  he 
expended  large  sums  of  money ;  three  (or  at  any 
rate  two,  though  in  my  opinion  more  likely  three) 
others  in  London;  and  he  had  very  large  deer 
foreste  in  Scotland.  He  no  doubt,  after  spending 
enormous  sums  of  money  upon  those  deer  forests, 
left  them,  and  had  parted  with  them  before  his 
death.  The  houses  in  London  and  the  houses  in 
Brighton  he  retained.  His  wife  lived  with  him,  his 
two  grown-up  sons,  who  are  his  only  family,  lived 
with  nim  in  England.  One  of  them  married  in  an 
English  church,  in  an  English  town,  an  English 
wife.  He  never  sent  either  of  the  sons  once  to 
his  native  country — America.    I  quite  accept  the 
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oondkions  laid  down  that  the  domioil  of  origin 
remaiTiB    nntil  another    domicil    is  proved.     In 
order  to  effect  a  change  of  domioil  there  must  be 
a  chang«  animo  et  faeto,  and  when  an  acquired 
domicil  is  abandoned  the  domicil  of  origin  reverts 
unless  there  is  evidence  that  a  fresh  domicil  of 
choice  has  been  obtained.    I  think  here  that  in 
all   probability  the  deceased  was    domiciled  in 
Russia.    It  becomes  unimportant,  because  when- 
ever he  quitted  the  Russian  domicil  the  American 
would  revive  unless  he  acquired  an  English  domi- 
cil.    I  think   he    acquired  an    English   domioil 
animo  et  faeto ;    and  when  once  a  new  domicil 
has  been  acquired  I  do  not  think  that  animus 
alone  will  suffice  to  destroy  it  and  bring  back  the 
domicil  of  origin.    I  take  it  that  for  the  domicil 
of  choice  when  once  acquired,  as  well  as  for  the 
domicil  of  orig^  the  change  must  be  a  change 
animo    et  faeto.      And,    even    supposing    there 
was  a  change  anima  here,  there  was  certainlv 
no   change  facto    with   regard  to   his    English 
domioil.      Now,     as    against   this,    two    points, 
and  only  two,  have  been  made.     It  is  said  that 
he  had  a  large  estate  in  America  which  might  be 
a  very  valaaole  estate,  and  in  the  development  of 
which  he  took  a  very  great  deal  of  interest.    Be 
it  so.     His  property  seems    to   have    consisted 
substantially  of  five  larae  blocks,  two  English, 
two  American,  and  one  Russian.    He  had  a  very 
large  holding   in  English  funds,   a  very  large 
balance  at  various  English  bankers;   he   had  a 
very  large  investment  in  Russian  railway  securi- 
ties ;  a  very  large  investment  in  American  rail- 
way securities ;  and  he  had  in  America  a  property 
which,  bat  for  the  somewhat  vague  idea  that  he 
might  possibly  live  upon  it,  he  never  visited,  had 
not   wholly    acquired,    and    had    not    begun  to 
develop.    It  seems  to  me  absurd  to  say  that  that 
of  itself   ia  of    any  weight  in  saying  that  his 
domicil   must  remain   in  America.     The  other 
point  is  declarations  from  time  to  time.  Now,  many 
years   ago.  Sir  Robert  Phillimore  in   his   Com- 
mentaries upon  International  Law,  vol.  4,  sect.  233, 
hud  down  this :  "  It  is  clear  law  that  the  expres- 
sions of  an  intention  not  to  renounce  a  domicil 
cannot  prevail  against  the  intention  and  facts 
collected  from  the  acts  of  the  person,  if  those 
are  otherwise   sufficient  to  constitute  a  domicil 
abroad."    Since  that  passage  has   been  written 
it    has    received    very    strong    confirmation    in 
the  Court  of  Appeal   in   a  case  to  which  my 
brothel'  has  already  referred — Doueet  v.  Geoghegan 
(tup.).    I  have  no  more  to  say  on  the  point.    Of 
itself  it  is  of  little  importance  as  against  the  other 
facts  which  seem  to  outweigh  it.     Mr.  W^alton 
has  attempted  to  distinguish  the  other  facts.    He 
says :  "  Yon  might  go  to  a  place  for  temporary 
purposes."    Certainly.    And  if  you  g^  to  a  place 
lor  the  temporary  purpose  of  health,  that  does 
not  mean  a  change  of  domioil.    But  if  you  are 
told  yon  can  only  go  to  one  place  and  live  in  that 
one   place  only,  I  think    you  do  change    your 
domicil  none  the  less  because  you  do  it  for  purposes 
of  health.    Then  it  is  said  "  pleasure  " — that  the 
Scotch  deer  forests  were  taken  for  pleasure.    Be 
it  so.     Then  it   is   said    "  business " — that    the 
residence  in  England  was  for  the    purpose   of 
developing  the   cigar    ship   business    here,  and 
that  residence  taken  up  for  the  purpose  of  busi- 
ness is  not  sufficient.    I  doubt  whether  his  resi- 
dence in  England  was  very  much  connected  with 
tiM  development  of  the  cigar  ship,  but  be  it  that 


it  was.  Then,  after  all,  what  does  make  a  home  ? 
What  are  the  motives  which  induce  a  man  to- 
make  a  home?  Health  is  one;  business  is  another;, 
pleasure  is  a  third ;  wife  and  family  are  a  fourth. 
What  have  you  got  left  to  make  a  home  exoeptr 
possibly  contemporary  with  that,  the  civil  and( 
political  institutions  of  the  country  in  which 
you  reside  ?  And,  notwithstanding  the  occasional 
ebullition  of  temper  which  has  been  spoken  of, 
I  cannot  help  thinking  that  the  deceased  did  live- 
comfortably  and  securely  and  died  at  a  good  old 
age,  and  that  he  was  no  doubt  contented  with  the- 
institutions  of  Oreat  Britain  as  institutions  for 
the  preservation  of  life  and  property.  I  think 
this  IS  a  very  dear  case,  and  our  judgment  should 


be  for  the  Crown. 


Judgment  aecordingly. 


Solicitor  for  the  Crown,  Solicitor  of  Inlatut 
Bevenve. 

Solicitor  for  the  respondents,  E.  H.  Quieke, 
for  H.  Montague  Williams,  Brighton. 


Si^xtm  fart  ^f  |«lricatttr«- 

— ♦ — 

COURT    OF   APPEAL. 

Oct.  30,  Nov.  1,  2,  oiidf  Dec.  17, 1900. 

(Before  Lord  Alvksstonb,  C.J.,  Rigbt  and 
WlIiUAMS,  L.JJ.) 

Be  BoBAX  Company  Limited;  Fostek  v. 
BoBAX  Company  Limited,  (a) 

APPEAL   FBOM   the   CHANCEBY   DIVISION. 

Oompany — Debentures  —  Floating  security — Sale 
of  assets  of  company — Dissentient  debenture- 
holders. 

The  B.  Company,  which  was  registered  in  1887, 
wcu  autliorisea  by  its  mem^)randum  of  associa- 
tion to  form,  or  assist  in  the  formation  of,  any 
subsidiary  company,  and  to  sell  all  or  any  part 
of  its  biuiness  or  property.  It  had  issued  deben- 
tures for  a  large  amount,  which  were  expressed 
to  be  a  charge  by  way  of  floating  security  on  tite 
property,  undertaMng,  and  assets  for  the  time 
being,  whether  present  or  future,  of  the  company. 

By  an  agreement  dated  the  2Sth  Nov.  1898,  and 
made  between  the  B.  Company  and  the  tru^ee 
for  an  intended  new  company,  the  B.  Company 
agreed  to  sell  substantially  the  whole  of  its 
assets  to  the  trustee  for  the  new  company 
for  320,000i.,  paid  as  to  lOO.OOOZ.  either  in 
cash  or  debenture  stock  at  the  option  of  the 
purchaser,  as  to  150,0002.  either  in  cash  or  fuUy 
paid  preference  shares  at  the  (mtion  of  the  pur- 
chaser, and  as  to  70,0OOZ.  in  fully  paid  ordinary 
shares. 

The  plaintiff,  the  holder  of  certain  debentures  in 
the  B.  Company,  alleged  that  the  rights  of  the 
debenture-holders  would  be  destroyed  if  the 
arrangement  were  carried  out ;  that  the  words 
of  the  memorandum  of  association  could  not 
interfere  with  the  rights  of  secured  creditors ; 
and  tluU  the  right  to  enforce  his  security  arose 
when  the  whole  or  stibstantiaUy  the  whole  of  the 
assets  were  parted  with  and  ihe  B.  Company 
ceased  to  be  a  going  concern. 

(a)  Beported  b;  E,  A.  Schaichlet,  Eaq.,  BuriiMMit-Ltw. 
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Htid,  that  the  right  of  debenture-holders  who  had 
only  a  floating  charge  on  the  undertahing  and 
attets  of  a  company  was  clearly  settled  by  the 
judgment  of  the  House  of  Lords  in  Govemment 
Stock,  &G.,  Investment  Company  v.  Manila  Bail- 
way  Company  (75  L.  T.  Rep.  553 ;  (1897)4.  C.  81) ; 
that  there  was  nothing  in  the  debentures  nor  in 
the  memorandum  of  association  to  prevent  the 
B.  Company  from  carrying  out  the  present 
arrangement;  and  that  the  plaintiff  and  the 
other  dissentient  debenture-holders  must  be 
treated  as  having  only  the  same  rights  as  the 
debenture-holders  who  had  assented. 
Dedeion  of  FarweU,  J.  reversed. 
The  defendant  company  was  incorporated  in 
1887. 

The  objects  of  the  company,  as  set  forth  in 
its  memorandum  of  association,  were,  so  far  as 
material  to  be  stated,  as  follows : 

(a)  To  carry  on  in  the  United  Kingdom,  France, 
Germany,  Belginm,  Turkey,  and  eUeirhere,  u  may  from 
time  to  time  be  determined,  the  bneineas  of  miners, 
reflnera,  distUlerg,  manufaotarers  of  and  dealers  in 
(either  wholesale  or  retail)  boraoite,  borax,  boraoio  acid, 
and  any  other  similar  ore,  and  any  other  bnsiness  inoi- 
dentsl  or  Bnbaidiary  thereto ;  (b)  to  porohase,  lease,  rent, 
<tt  acquire  mines ;  (c)  to  purohase,  aoqnire,  work,  and 
carry  on  certain  named  factories  ;  (d)  to  form  or  assist 
in  the  formation  of  any  subsidiary,  allied,  or  affiliated 
companies  and  to  make  and  to  carry  into  effect  arrange- 
ments, whether  by  parohase  or  otherwise,  for  the  acqui- 
sition of  the  goodwill  of  or  any  interest  in  any  business 
of  the  kind  authorised  by  this  memorandnm,  or  for 
amalgamation  or  union  of  or  sharing  in  interests, 
whether  in  whole  or  in  part,  with  any  other  company, 
person,  or  persons,  or  public  or  private  undertaking 
carrying  on  any  business  similar  or  analogous  to  any 
bnsiness  which  the  company  is  authorised  to  carry  on  ; 
to  sell  all  or  any  part  of  the  company's  business  or  pro- 
perty and  to  subscribe  for,  take,  hold,  distribute,  allot, 
sell,  or  deal  with,  or  gnaranteii  or  indorse  any  deben- 
tnree,  sbaree,  stocks,  or  securities  of  any  other  company, 
sooi^t^  anonyme,  or  other  association  or  undertaking. 

The  defendant  company,  soon  after  its  incor- 
poration, issued  a  series  of  debentures  for  1002. 
each  bearing  interest  at  the  rate  of  6  per  cent. 
These  debentures  were  expressed  to  be  a  charge 
by  way  of  floating  security  on  the  undertaking  of 
the  company. 

The  plaintiff,  Arthur  Foster,  became  the  holder 
of  114  of  these  debentures. 

In  May  1898  the  defendant  company  went  into 
voluntary  liquidation. 

In  July  1898  the  court  sanctioned  a  scheme  of 
arrangement,  declaring  it  to  be  binding  on  the 
debenture-holders,  and  stayed  all  further  pro- 
ceedings in  the  winding-up  except  for  the  purpose 
of  carrying  the  scheme  into  effect.  The  scheme 
of  arrangement  provided  that  the  defendant  com- 
pany should  execute  new  debentures,  divided  into 
two  classes,  A  and  B,  and  should  distribute  them 
among  the  holders  of  the  old  debentures,  which 
should  thereupon  become  extinguished  in  the  pro- 
portion of  one  A  and  one  B  debenture  for  every 
old  debenture. 

By  the  form  of  each  A  debenture  the  defendant 
company  agreed  to  pay  on  a  foture  ^te  (left 
blank)  or  on  such  earlier  date  as  was  therein 
mentioned,  to  the  bearer  or  registered  holder  the 
snm  of  &01.,  with  interest  in  the  meantime  at 
4  ^r  cent.,  and  chai^d  with  the  payment  of  the 
principal  snm  and  interest  by  way  of  floating 
seenrity  all  the  property,  undertaking,  and  assets 


for  the  time  being,  whether  present  or  fntore,  of 
the  company.  The  debentore  was  made  subject 
to  the  condition  that  the  principal  moneys  secured 
by  the  debenture  and  all  arrears  of  interest,  if 
any,  should  immediately  become  payable  if  an 
order  was  made  or  an  effective  resolution  was 
passed  for  the  winding-up  of  the  company. 

The  B  debentures  were,  so  far  as  material  for 
the  present  purpose,  in  the  same  form,  and  con- 
tained a  similar  condition. 

In  pursuance  of  this  scheme  the  company 
issued  to  the  plaintlfE  114  A  and  114  B  deben- 
tures. 

The  total  issue  of  each  series  of  debentures  was 
147,6002.  in  2952  debentures  of  502.  each. 

On  the  29th  Nov.  1898  an  agreement  was 
entered  into  between  the  defendant  company  and 
the  defendant  L.  H.  De  Friese,  which,  after 
reciting  that  a  new  company,  to  be  called  "  Borax 
Consolidated  Limited,"  or  by  some  other  name, 
was  about  to  be  formed,  with  the  object  (infer- 
alia)  of  acquiring  and  working  the  property  and' 
assete  of  the  defendant  company,  provided  for- 
the  sale,  free  from  incumbrances,  of  the  whole  of 
the  property  and  assete  of  the  defendant  com- 
pany, including  goodwill  (with  the  exception  of' 
certain  securities  to  the  value  of  between  23,0002. 
and  24,0002.  which  were  to  be  retained  by  the 
defendant  company  as  ite  own  property)  to  the 
defendant,  De  Friese,  as  on  the  1st  Oct.  1898,  for  the 
sum  of  320,0002.,  which  was  to  be  paid  as  follows  : 
(a)  100,0002.  at  the  option  of  the  purchaser, 
either  in  cash  or  as  to  the  whole  or  any  part 
thereof  by  the  issue  or  transfer  to  the  defendant 
company,  or  as  they  might  direct,  of  4^  per 
cent,  mortgage  debenture  stock  of  the  new  com- 
pany, to  be  treated  as  of  par  value.  (6)  150,0002. 
at  the  option  of  the  purchaser  either  in  cash  or 
as  to  the  whole  or  any  part  thereof  by  the  allot- 
ment or  transfer  to  the  defendant  company,  or  as 
they  might  direct,  of  fully  paid-up  cumulative 
preference  shares  of  102.  each  of  the  new  company, 
to  be  treated  as  of  par  value,  (c)  70,0002.  by  the  - 
allotment  or  transfer  to  the  defendajit  company,, 
or  as  ther  might  direct,  of  7000  fully  paid-up 
ordinary  shares  of  102.  each  of  the  new  company. 

Art.  3  of  the  agreement  provided  that  the 
purchaser  or  the  new  company  should  out  of  the 
transferred  property  satisfy  business  liabilities 
of  the  defendant  company  outstanding  on  the 
Ist  Oct.  1898,  and  incurred  afterwards. 

It  was  also  provided  that  all  principal  moneys 
and  interest  in  respect  of  debentures  or  other 
charges  on  the  premises  agreed  to  be  sold  should 
be  paid  and  discharged  by  the  defendant  com- 
pany. 

The  purchaser  undertook  to  form  the  new  com- 
pany with  the  object  {inter  alia)  of  taking  over 
the  business  and  assets  of  the  defendant  company 

The  agreement  contained  provisions  relating  to 
the  memorandum,  articles,  debentures,  covering 
deed,  and  capital  of  the  new  company,  and  for  an 
agreement  to  be  entered  into  by  the  purchaser 
for  the  sale  to  H.  £.  Thomas,  as  trustee  for  the 
new  comptmy,  of  {inter  alia)  the  business  and 
assets  of  the  defendant  company.  The  purchase 
was  to  be  completed  within  four  months. 

Arte.  9  and  10  of  the  agreement  provided  as 
follows : 

9.  The  company  shall  nntil  completion  oury  on  its 
business  in  the  same  manner  as  heretofore  so  as  to 
maintain  the  same  as  a  going  concern,  and  shall  not 
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deal  with  or  diipoM  of  any  of  the  premiaet  hereby 
agreed  to  be  acid  except  for  the  pnrpoae  and  in  the 
ooane  of  oarrying  on  its  bnainesa  in  the  ordinary  way. 
Aa  from  the  30th  day  of  Sept.  1898,  the  company  ah^l 
be  deemed  to  have  been  and  to  be  oarrying  on  the  said 
btuiness  on  behalf  of  the  porohaeer,  and  shall  aooonnt 
for  all  the  benefits  and  profits  received,  and  be  indemni- 
fied against  all  expenses  and  liabilities  inoarred  in  the 
conise  of  oanying  on  the  same. 

10.  Sabjeot  to  olaase  9  of  this  agreement  the  company 
shall  not  after  the  date  of  this  agreement  carry  on 
bnsineas  as  miners,  refiners,  distillers,  or  mannfaatnrsrs 
of  or  dealers  in  boraoite,  borax,  boraoic  acid,  or  similar 
ores,  Bubstanoes,  or  prodaots,  or  as  owners  of  borate 
•or  other  similar  properties  oUierwiae  than  in  oonjono- 
tion  with  and  for  the  benefit  of  and  on  behalf  of  the 
oiew  company. 

In  accordance  with  the  agreement  of  the  29  th 
Not.  1898  an  agreement,  dated  the  10th  Jan. 
1899,  was  made  between  the  defendant  De  Friese 
:and  H.  E.  Thomas,  as  trustee  on  behalf  of  the 
'  company  then  about  to  be  formed  and  to  be 
-calleii  Borax  Consolidated  Limited,  whereby  the 
-defendant  De  Friese  agreed  to  sell  to  th^  Con- 
solidated Company  all  the  propertjr  and  assets 
-of  the  defendant  company  included  in  the  agree- 
ment of  the  29th  Nov.  1898,  subject  to  the  pro- 
visions contained  in  that  agreement,  and  also  the 
property  and  assets  of  five  other  companies. 

In  pursuance  of  the  above-mentioned  agree- 
ments Borax  Consolidated  Limited  was  registered 
on  the  11th  Jan.  1899  with  the  object  of  acquiring 
the  undertakings  comprised  in  the  agreement  of 
the  10th  Jan.  1899  and  seven  other  businesses  or 
undertakings  connected  with  the  production  of 
borax,  with  a  share  capital  of  1,400,000'.  and 
power  to  issne  debenture  stock  to  the  amount  ot 
1,000,000?. 

It  was  prox>osed  to  give  the  holders  of  deben- 
tures in  the  defendant  company  debentures  in 
Borax  Consolidated  Limited  of  equal  amount  to 
the  debentures  they  held  in  the  Borax  Company 
in  exchange  for  such  debentures. 

Holders  of  debentures  of  the  defendant  com- 
pany to  the  amount  of  96,6502.  had  assented  to  the 
proposed  sale  to  the  new  company,  and  there  were 
other  holders  to  the  extent  of  187,1502.,  who  had 
not  expressed  any  opinion  thereon. 

The  plaintiff  was  the  only  person  who  had 
actively  objected. 

On  the  9th  Feb.  1899  the  writ  in  the  pi-esent 
action  was  issued  against  the  defendant  company, 
De  Friese,  and  one  of  the  assenting  debenture- 
holders,  and  Borax  Consolidated  Limited,  by 
which  the  plaintiff,  on  beluilf  of  himself  and  all 
other  debentore-bolders  in  the  defendant  com- 
pany, claimed — (1)  a  declaration  that  the  A 
and  B  debentures  constituted  a  charge  on  all 
the  property,  undertaking,  and  assets  of  the 
defendant  company ;  (2)  that  the  defendant  com- 
pauy  might  be  perpetually  restrained  from  carry- 
ing out  the  proposed  sales  to  the  defendants  De 
Friese  and  Borax  Consolidated  Limited  without 
first  making  due  provision  for  the  satisfaction 
and  discharge  of  the  A  and  B  debentures;  and 
(3)  that,  in  the  alternative,  the  debentures  might 
be  enforced  by  foreclosure  and  sale. 

The  plaintiff  then  moved  for  an  interlocutory 
injunction  in  the  terms  of  the  writ. 

On  the  2l8t  March  1899  the  motion  came  on  to 
be  heard  before  North,  J.,  when  his  Lordship 
decided  (80  L.  T.  Hep.  461;  (1899)  2  Ch.  130)  that 
the  defendant  company  was  destroying  the  sub- 


stratum of  its  existence,  and  that  therefore  the 
floating  charge  which  the  debenture-holders  hsli 
npon  the  whole  assets  attached;  and  that  an 
injunction  must  be  granted  to  restrain  the  defen- 
dant company  from  parting  with  its  property. 

The  defendant  company  appealed,  and  on  the 
10th  May  1899  the  appeal  came  on  for  hearing. 

It  then  appeared  that  snbsequentlv  to  the 
decision  of  North,  J.  many  of  the  debenture- 
holders  who  had  previously  dissented  had  given 
their  assent  to  the  scheme  of  arrangement. 

It  was  decided  by  the  Court  of  Appeal  (80  L.  T. 
Rep.  637 ;  (1899)  2  Ch.  137),  without  expressing 
any  opinion  on  the  merits  of  the  case,  that  if  the 
money  owing  to  the  entire  number  of  the  still 
dissentient  debenture-holders,  including  the 
plaintiff,  amounting  in  the  aggregate  to  16,900{., 
were  brought  into  court  the  order  of  Norths  J- 
would  be  discharged. 

The  defendant  company  accordingly  brought 
into  court  the  sum  specified,  to  tibiae  the  result 
of  the  trial  of  the  action ;  and  in  consequence  of 
the  order  of  the  Court  of  Appeal  the  agreements 
of  the  29th  Nov.  1898  and  the  10th  Jan.  1899  were 
carried  into  effect. 

The  action  subsequently  came  on  for  trial 
before  Farwell,  J.,  when  the  plaintiff  claimed  to 
be  entitled  to  have  his  debentures  paid  off  or  to 
foreclosure,  and  contended  that  the  injunction 
had  been  dissolved  on  the  terms  that  he  should 
get  that  to  which  he  was  entitled. 

On  the  5th  March  1900  the  following  judgment 
was  delivered  by 

Fabwell,  J. — I  confess  that  my  real  difficulty 
in  this  case  has  been  caused  by  the  difficulty 
which  I  have  had  in  ascertaining  what  the  Court 
of  Appeal  meant  when  discharging  the  order  of 
Nortn,  J.  The  defendant  company  was  incorpo- 
rated in  1887  and  issued  a  large  number  of  deben- 
tures. In  1898  a  scheme  of  arrangement  was 
sanctioned  by  the  court  under  which  the  debentures 
were  divided  into  two  classes,  with  a  variation  of 
the  interest  payable  upon  them,  and  a  postpone- 
ment in  certain  events  of  the  interest  on  the  B 
debentures  by  making  them  payable  out  of  profits. 
On  the  29th  Nov.  1898  the  company  entered  into 
a  conti-act  with  Mr.  De  Friese  to  sell  to  him  all 
the  property  and  assets  of  the  company  with  the 
exception  of  certain  securities.  This  was  with  a 
view  to  the  amalgamation  of  a  number  of  com- 
panies dealing  in  borax  so  as  to  prevent  compe- 
tition and  keep  up  prices.  The  plaintiff  is  the 
holder  of  11,4502.  of  debentures  of  two  classes 
under  this  scheme.  He,  with  others — whose 
debentures  amount  altogether  to  about  17,0002.,  I 
am  told — objected  to  the  sale  to  Mr.  De  Friese  for 
the  purpose  of  this  amalgamation — if  it  be  rieht 
to  call  it  amalgamation — and  commenced  Qna 
action  with  a  view  to  prevent  the  sale,  and 
North,  J.  granted  an  injunction.  The  matter  was 
argued  before  him  on  three  days,  and  he  gave 
judgment  on  the  fourth  day;  and  I  propose  to 
adopt  his  judgment  without  any  comment  of  my 
own,  because  it  is  quite  plain  that  he  considered 
the  matter  very  carefully.  It  would  not  be  proper 
for  me  to  depart  from  his  judgment,  although  it 
was  only  upon  an  interlocutory  application, 
because,  as  I  have  already  remarked,  he  certainly 
gave  it  very  full  consideration.  He  held  that  the 
company  should  be  restrained  from  selling  with- 
out first  making  due  provision  for  the  payment 
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of  the  debenture-holders  'wboee  asBont  to  snoh 
transfer  had  not  been  obtained.  I  assnme  that 
to  be  the  law  applicable  to  the  subject.  Then  the 
oompany  appealed,  and  the  Goart  of  Appeal  dis- 
charged the  order  on  the  defendant  company 
bringing  into  court  16,9002.  to  abide  the  result  of 
the  mal  Now,  as  I  understand  what  took  place 
before  the  Court  of  Appeal,  they  intended  to 
allow  the  sale  to  go  on.  I  cannot  bring  myself  to 
believe  that  they  intended  simply  to  say,  "  Gk>  on 
at  your  peril  if  you  like ;  and  you  may  do  that 
nnon  bringing  this  sum  into  coart"  I  think  that 
wnat  they  reailT  intended  was  to  say  at  the  worst, 
"  There  are  holders  of  debentures  to  the  amount  of 
16,9002.  who  dissent ;  bring  in  16,9002.  as  a  secarity 
for  those  dissentients,  and  on  those  terms  you  may 
go  on  and  complete  your  sale  free  from  all  incum- 
brances of  these  dissentients."  That  is  my  under- 
standing of  the  order  of  the  Court  of  Appeal.  I 
should  hare  mentioned  that  Mr.  De  Friese  sold  to 
the  Borax  Consolidated  Company — the  company 
which  has  taken  over  the  assets  of  the  defendant 
company  su  far  as  the  business  assets  are  concerned 
— all  the  assets  except  the  investments  which  I 
have  mentioned,  and  nas  also  acquired  the  busi- 
ness of  other  oompeting  companies.  They  have 
issued  debentures,  pr^erence  shares,  and  ordioary 
shares  to,  amongst  others,  the  old  Borax  Company 
which  now  form  part  of  the  assets  of  the  Borax 
Company,  and  which  now,  according  to  the  balance- 
sheet,  produce  a  vei^  considerable  income.  Under 
these  circumstances  this  action  comes  on  for  trial, 
and  the  plaintiff  asks  for  relief.  He  now  no 
longer  asks  for  an  injunction  as  the  sale  has  gone 
throagh,  nor  does  he  ask  to  undo  the  sale.  Bat 
he  asks  first  of  all  for  payment — treating  himself 
as  a  debenture-holder  whose  debentures  have 
accrued  due — of  the  sum  due  to  him  and  the  other 
debenture-holders  with  interest;  and,  in  default 
of  such  payment,  he  says  that  he  is  entitled  to 
claim  over  against  the  consolidated  company 
on  the  footing  that,  if  he  does  not  get  paid,  this 
16,9002.  will  alone  be  an  extra  security  for  him, 
80  that  he  is  entitled  to  something  as  against  the 
Borax  Company  and  De  Friese  also.  I  will  first 
of  all  deal  with  that  claim  and  dispose  of  it.  I 
have  already  said  that  in  my  opinion,  so  far  as  I 
can  judge  on  the  somewhat  meagre  materials 
before  me,  the  Court  of  Appeal  did  not  intend 
that  there  should  be  any  claim  left  as  against 
the  assets  of  the  Consolidated  Company.  I 
think  that  they  intended  to  substitute  the 
16,9002.  for  that,  so  as  to  make  an  order 
which  would  enable  the  business  to  go  through 
which  it  Ijouldnot  have  done.  It  would  be  a  mere 
delusion  and  a  way  of  causing  great  dissatisfac- 
tion, and  probably  numerous  actions,  if  the  public 
were  invited  to  subscribe  for  debentures  in  the 
new  company,  the  Borax  Consolidated,  upon 
the  footing  that  they  were  getting  a  first  charge 
and  thev  found  afterwards  that  the  16,9002.  wat  a 
pie-preference  charge.  I  do  not  think  that  the 
Court  of  Appeal  comd  have  intended  that.  From 
the  date  of  the  appeal  it  appears  to  me  that  the 
plaintiff  has  had  no  cause  of  action  at  all  against 
De  Friese  and  the  Borax  Consolidated,  and  I 
have  felt  considerable  difficulty  in  knowing  what 
I  was  to  do  with  those  two  defendants  and  their 
costs.  So  far  as  they  are  concerned  they  have 
done  nothing  wrong.  Down  to  and  including  the 
date  of  the  appetu  it  appears  to  me  that  the 
old  company  must  pay  the  costs  of  De  Friese 


and  the  Borax  Consolidated,  but  since  that  date  I 
think  that  the  plaintiff  has  been  wrong  in  going 
on  against  them.  He  has  gone  on  and  asked,  in 
the  ^temative,  for  relief  against  them  if  I  take 
the  view  (which  I  do  not  t^e)  of  what  was  done 
in  the  Court  ot  Appeal,  and,  that  being  so,  I  do 
not  see  how  to  avoid  ordering  the  plaintiff  to 
pay  their  costs  since  the  date  of  the  appeal.  I 
cannot  possibly  order  the  old  Borax  Company  to 
pay  those  costs,  inasmuch  as  they  have  pro- 
vided the  money  to  satisfy  the  plaintiff's  claim 
in  the  alternative,  according  to  my  view.  Nor  do 
I  see  how  I  can  order  De  Friese  or  the  Borax 
Consolidated  to  bear  their  own  costs,  because 
they  have  done  no  wrong.  It  seems  to  me  that  I 
am  absolutely  driven  to  say  that  the  plaintiff  must 
pay  the  costs  of  De  Friese  and  of  the  Borax  Con- 
solidated as  from  the  date  of  the  appeal.  Now, 
comes  the  question.  What  is  the  plaintiff's  right 
as  against  tne  Borax  Company  and  the  16,9002.  in 
court  P  Mr.  Hughes  says  that  the  plaintiff  is 
entitled  to  be  paid  at  once.  He  has  taken  under 
the  scheme  wHioh  was  approved  by  the  court,  and 
is  therefore  binding  on  him,  debentures  which  are 
made  payable  only  in  the  event  of  an  order  being 
made  or  an  effective  resolution  being  passed  for 
the  winding-up  of  the  company.  Mr.  Hughes 
has  urged  upon  me  that  first  of  all  North,  J.  has 
entirely  decided  that  the  company  has  ceased  to 
carry  on  business,  and  therefore  the  charge  has 
attached  to  the  property  so  as  to  make  the 
amount  immediately  payable.  I  do  not  so  under- 
stand the  judgment  of  North,  J.  He  was  dealing 
then  with  the  question  of  whether  he  should  stop 
the  sale  or  not,  and  he  did  stop  the  sale.  Bat 
what  I  understand  him  to  say  is  : "  I  cannot  allow 
the  sale  to  go  on  ;  the  view  I  take  at  present  is 
that  you  wul  be  substituting  a  different  charge  for 
the  charge  which  the  deb^tnre-holder  accepted 
in  the  original  inception  of  his  security,  and  T 
cannot  allow  you  to  do  that."  But  the  Court  of 
Appeal  discharged  that  order,  and  the  Court  of 
Appeal  have  substituted  16,9002.  for  that,  leaving 
the  whole  question  open  again.  Although  I  follow 
Wally  North,  J.'s  dwision  as  to  the  construction^ 
of  the  memorandum  of  association,  that  this  sale 
could  not  have  taken  place  except  upon  the  terms 
of  substituting  cash  to  the  full  amount  of  the- 
claim  of  the  dissentients  for  the  amount  of  pro- 
perty taken  away,  it  does  not  appear  to  me  that 
they  have  decided  anything  farther,  nor  has  the 
Court  of  Appeal,  so  far  as  I  can  gather  from  the 
shorthand  notes  which  have  been  read,  intended 
to  do  anything  of  the  sort.  But  then  it  is  said 
that  there  are  authorities  which  bind  me  to  holdr 
that  ceasing  to  do  business  makes  the  debentures- 
payable.  Now,  to  begin  with,  this  is  a  question 
of  contract.  It  is  true  that  the  debentares  are 
floating  securities.  But  it  is  also  true  that  the- 
terms  on  which,  or  rather  the  events  in  which,, 
they  are  to  become  payable  before  the  due  date  are- 
expressed  ia  the  conditions  of  the  debentures. 
And  what  I  am  asked  in  fact  to  do  is  to  add  a 
new  term  which  is  said  to  be  implied  from  my 
finding  that  the  debenture  is  in  fact  a  floating 
security.  I  am  unable  to  adopt  that  view.  The 
case  of  Hvbbuek  v.  Eelnu  (56  L.  T.  Rep.  232), 
before  Stirling,  J.,  was  a  case  where  there  was 
simply  a  floating  security  without  any  expression 
of  uie  view  in  which  the  principal  moneys  were 
to  become  due.  There  Stirling,  J.  said,  and  I 
agree  with  him,  "the  moment  the  principal  or 
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interest  falls  in  arrear  or  the  company  com^^  to 
be  -wonnd-up  or,  as  it  appears  to  me,  ceases  to  be 
a  Koint;  oonceni,  titen  the  right  of  the  debenture- 
hmder  arises  to  ask  the  court  to  interfere  by 
appointing  a  receiver  of  the  assets  of  the  com- 
pany for  the  time  being  and  to  .realise  them  for 
the  benefit  of  the  debenture-holders."  That  is  to 
say,  when  it  rests  simply  on  a  floating  security 
the  court  does  consider  the  floating  security  to 
include  a  term  that  the  money  shall  be  repaid  in 
case  the  company  should  cease  to  be  a  going  con- 
cern, because  the  floating  security  implies  that  it 
is  a  charge  on  the  assets  for  the  time  being  of 
the  company.  It  may  very  well  be  that  if  the 
Court  of  Appeal  had  not  made  the  order  in  the 
present  case  I  should  have  been  driven  to  come  to 
the  same  conclusion.  I  do  not  say  I  should,  and 
it  is  not  necessary  for  me  to  decide  that  point,  but 
I  wish  to  point  out  that  this  company  has  not 
ceased  to  carry  on  business  in  the  sense  that  you 
could  obtain  a  winding-up  order  on  that  footing  ; 
and  that  seems  to  me  to  be  what  Stirling,  J. 
meant.  If  the  company  is  a  going  concern,  then 
the  question  whether  it  can  or  cannot  sell  its 
assets  or  a  part  of  its  assets  against  the  deben- 
ture-holders who  have  a  floating  charge  must  be 
a  construction  of  the  particular  cha^e  and  the 
memorandum  of  the  particular  company.  If  the 
company  had  ceased  to  do  business  altogether,  it 
may  veiy  well  be  that  whether  there  be  terms 
expressed  or  not  you  may  find  that  the  principal 
has  become  payable  ana  that  there  is  an  end  of 
the  company.  If  it  were  not  so,  you  have  only 
to  take  ttae  short  step  of  presenting  a  petition  to 
wind-up  the  company,  and  the  order  would  be  as 
a  matter  of  course  if  the  company  had  ceased  to 
do  business,  and  then  according  to  the  tenour  of 
the  debentures  they  would  become  immediately 
payable.  Here  the  company  is  carrying  on  a 
business.  So  far  as  I  can  see  as  at  present 
advised,  no  order  could  be  made  to  wind-up  the 
-company  against  its  will.  That  being  so,  the 
company  has  not  ceased  to  carry  on  business, 
although  it  has  ceased  tb  cany  on  the  particular 
business  it  was  carrying  on  at  the  time  the  deben- 
tures were  issued.  I  can  see  no  ground  on  that 
to  say  that  the  debentures  have  accrued  due. 
They  have  not  according  to  the  terms  of  the 
debenture,  and  I  see  no  reason  for  reading  in  any 
implied  term  in  the  debenture.  The  ouier  two 
cases  of  Wallace  v.  Univertal  Automatic  Machines 
Company  (70  L.  T.  Rep.  497 ;  (1894)  2  Oh.  547) 
and  Re  Panama,  New  Zealand,  &e..  Company  (22 
L  T.  Rep.  424;  L.  Rep.  5  Ch.  App.  318)  were 
merely  cases  of  floating  securities  without  any 
term  being  expressed  in  the  debentures,  and, 
moreover,  they  were  both  cases  of  winding-up, 
and  the  companies  had  been  ordered  to  be  wound- 
up. It  therefore  seems  to  me  that  they  have  no 
application  to  the  present  case.  The  result 
is  rather  a  lame  one,  but,  after  all,  it  is  the  com- 
pany, which  is  most  concerned,  who  invite  me  to 
put  a  construction  upon  the  agreement.  I  think 
that  the  Court  of  Appeal  has  substituted  16,900{. 
for  the  charge  which,  according  to  North,  J.'s 
decision,  the  plaintiff  had  on  the  assets  which 
were  agreed  to  be  sold,  and  which  charge  could 
not  have  been  got  rid  of  without  the  payment  of 
that  money  into  court  I  understand  them  to 
have  intended  that  the  I6,900{.  should  be  substi- 
tuted for  aU  the  purposes,  so  that,  the  old  com- 
pany remaining   still  a  going  concern,  it  had 


assets.  It  had  not  the  old  businesses  which  it 
had  before,  but  in  lien  of  it.  for  the  benefit  of 
the  plaintiff  and  his  co-dissentients,  it  had  the 
16,9002.  and  also  the  assets  of  the  company.  The 
plaintiff  remains  the  holder  of  a  debenture 
charged  on  those  assets  as  a  going  concern  stilL 
Therefore  I  can  grant  no  relief  as  regards  any 
question  of  payment  at  once  or  by  way  of  decla- 
ration which  seems  to  me  no  longer  required.  On 
the  other  hand,  accepting  as  I  do  the  decision  of 
North,  J.,  I  am  bound  to  hold  that  the  plaintiff 
was  right.  He  obtained  an  injunction  wmch  pre- 
vented a  sale  of  the  assets,  and  he  was  bound,  I 
think,  to  come  to  trial  against  the  old  company 
because  he  has  16,9002.  in  court  which  has  to  be 
dealt  with  in  some  way.  I  therefore  propose  to 
make  no  order  in  the  action  at  all  except  to 
direct  that  the  16,900/.  shall  remain  in  court. 
Perhaps  it  had  better  be  put  in  the  form  of  a 
declaration.  I  will  accordingly  declai-e  that 
the  plaintiff  and  the  other  dissentient  deben- 
ture-holders have  a  charge  on  the  present  assets 
of  the  old  company — that  is  to  say,  the  assets 
other  than  those  sold  to  the  new  company — and 
on  the  16,9002.  in  court  which  has  been  substituted 
for  the  assets  sold  for  the  amount  of  their  prin- 
cipal and  interest.  Then  I  give  liberty  to  apply. 
I  think  that  the  plaintiff  is  entitled  as  against 
the  old  compamr  to  his  costs  of  the  action.  I 
do  not  see  how  I  can  avoid  giving  him  the  costs, 
accepting  as  I  do  the  decision  of  North,  J.  The 
plaintiff  is  a  debenture-holder  under  the  scheme, 
and  I  cannot  deprive  him  of  any  rights  that  he 
may  have  under  that  scheme.  As  a  debenture- 
holder  ha  is  entitled  to  a  charge,  and  he  is  also 
entitled  under  the  order  of  the  Court  of  Appeal 
to  a  chaive  on  the  16,9002.  Whether  I  have 
understood  that  order  or  not  is  another  nkatter. 

From  that  decision  the  defendant  company  now 
appealed. 

Swinfen  Eady,  Q.O.  and  P.  B.  Abraham  for  the 
appellants. — The  question  is  whether  the  defen- 
dant company  is  able,  without  the  consent  of  the 
plaintiff  or  other  dissentient  debenture-holders,  to 
sell  the  major  portion  of  the  assets  of  the  com- 
pany as  proposed.  We  submit  that  it  is.  The 
company,  it  is  objected,  is  giving  the  debenture- 
holders  a  different  security ;  that  it  is  substitut- 
ing debentures  in  another  company  for  a  charge 
on  a  concession  and  business.  But  the  deben- 
ture-holders have  no  specific  charge.  All  that 
they  have  is  in  terms  a  "  floating  security  "  on 
the  property,  undertaking,  and  assets  for  the  time 
being,  whether  present  or  future,  of  the  company. 
Aud  that  they  will  still  have,  even  though  the 
original  assets  over  which  the  floating  security 
exists  are  changed  in  their  nature.  The  existence 
of  the  floating  security  does  not  prevent  the  com- 
pany from  selling  substantially  the  whole  of  its 
assets.  The  only  limit  on  the  undertaking  of  the 
company  is  to  be  found  in  the  memorandum  of 
association,  and  the  floating  security  attaches  to 
the  subject  of  the  charge  in  the  varying  condition 
in  which  it  happens  to  be  from  time  to  time : 

Oovemment   Stock,   ^c,  Invettment   Company   v. 

ManiXa  Railway  Company,  75  L.  T.  Kep.  553 ; 

(1897)  A.  C.  81,  at  p.  86. 
See  also 

TaUby  v.  Official  Receiver,  60  L.  T.  B«p.  162  ;  13 

App.  Cu.  523. 

Excluding  all  oases  in  which  anything  done  is 
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improper  or  not  bond  fide  and  in  the  best  interests 
of  all  parties  concerned,  and  anTthinf;  which  is 
shown  on  the  merits  as  capable  of  beinf;  impeached 
— which  are  cases,  of  course,  on  a  different  footing 
as  beint;  a  frand  on  the  debianture-bolders — there 
is  nothing^  in  a  transaction  like  the  present  which 
•can  be  objected  to.  The  evidence  here  is  all  one 
■WB.J  that  the  transaction  is  highly  beneficial  for 
all  parties  concerned.  If,  as  we  contend,  a  com- 
pany may  change  the  nature  of  the  property  over 
which  the  floating  security  exists,  there  is 
nothing  to  prevent  the  company  in  the  present 
■case  from  selling  all  its  property  except  the 
specified  securities  amounting  to  between  23,0002. 
■and  24,0002.  The  memorandum  of  association  of 
the  company  confers  the  power,  and  every  person 
lias  notice  of  the  memorandum  : 

Wall  V.  London  and  Northern  Aiteti  Corporation, 
79  L.  T.  Bep.  249  ;  (1898)  2  Ch.  469. 

'Where  it  is  desired  to  see  whether  a  proceeding 
is  or  is  not  intra  vires  a  company,  its  memo- 
Tandnm  of  association  must  be  looked  at.  The 
powers  of  the  directors  of  a  company  in  dealing 
with  its  assets  are  only  those  defined  by  the 
memorandum.  The  sole  question,  therefore,  in 
the  present  case  is  whether  the  company  has 
power  under  its  memorandum  of  association  to 
-do  what  is  proposed  to  be  done.  The  law  is  the 
same  for  shareholders  and  debenture-holders 
having  a  floating  security.  If  a  company  has 
power  to  do  what  is  proposed  under  its  memo- 
randum of  association,  the  debentnie-holders 
must  show  some  limit  in  the  debentures : 

Cotton  V.  Imperial  and  Foreign  Agency  and  Inveet- 
ment  Corporation,  67  L.  T.  Bap.  342;  (1892) 
8Ch.  434; 

New  Zealand  Cold  Extraction  Company  v.  Peacock, 
70  L.  T.  Bep.  110;  (1894)  1  Q.  B.  622. 

It  is  a  matter  of  bargain  between  the  company 
«nd  the  debentnre-holders ;  and  if  a  company  is 
acting  within  its  powers,  the  debentare-nolders 
«annot  complain.  There  is  no  case  in  which 
debenture- holders  have  been  held  entitled  to 
intervene  and  interfere  with  what  a  company  is 
doing,  within  the  powers  conferred  by  its  memo- 
randum of  association.  If  in  any  way  not  autho- 
rised by  the  memorandum  of  association,  the 
-debenture-holders  would,  of  courae,  have  the 
right  to  an  injunction ;  otherwise  the  debenture- 
holders  have  no  voice  in  the  matter,  and  are  not 
-entitled  to  interfere.  They  have  no  cause  of 
action  if  the  directors  are  only  exercising  honestly 
and  in  good  faith  any  of  the  powers  which  the 
charter  of  the  company  confers  upon  them,  the 
-debenture-holders  ha-ving  full  notice  of  those 
powers.  Even  thongh  their  security  is  diminished 
or  jeopardised,  if  miat  is  proposed  to  be  done  is 
within  the  powers  of  the  company,  the  debenture- 
liolders  cannot  complain : 

Re  Vivian  and  Co.  Limited  ;  Metropolitan  Bank  v. 

Vivian  and  Co.,  82  L.  T.  Bep.  674 ;  (1900)  2  Ch. 

654; 
Re  Panama,  New  Zealand,  ^c.  Company,  22  L.  T. 

Bep.  424 ;  L.  Bep.  5  Cb.  App.  318,  at  p.  320. 

Nothing  that  the  company  has  done  has  caused 
it  to  cease  to  be  carrying  ou  business,  so  as  to 
entitle  the  debenture-holders  to  enforce  their 
secnrity : 

Wallace  v.  UniverBal  Automatic  Maekinee  Com- 
pany,  70  L.  T.  Bep.  497 ;  (1894)  2  Ch.  547. 


The  widest  scope  mast  be  given  to  the  words 
"  ordinary  course  of  business  " : 

WUmott  T,  London  CeUvioid  Company,  55  L.  T. 
Bep.  696 ;  34  Ch.  Div.  147. 

Hughes,  Q.C.  and  Clauson  for  the  respon'&ents. 
— The  question  is  not  whether  the  transaction  is 
or  is  not  a  beneficial  one.  That  does  not  make 
the  slightest  difference  to  the  rights  of  the  parties. 
The  question  is  whether  the  effect  of  the  trans- 
action is  to  take  away  the  security  given  to  the 
plaintiff  and  the  other  debenture-holders.  The 
plaintiff  considers  that  he  is  quite  as  competent  as 
the  directors  to  form  an  opinion  as  to  -the  expedi- 
ency of  the  transaction,  and  be  is  entitled  to  insist 
upon  the  rights  of  himself  and  the  other  dissen- 
tient debentnre-holders.  The  fact  that  a  majority 
of  the  debentnre-holders  have  acquiesced  is  not 
sufficient,  because  there  is  not  the  usual  clause  in 
the  debentures  that  a  majority  shall  bind  the 
minority.  Nor  does  the  fact  that  the  debentures 
have  gone  up  in  value  in  any  way  affect  the 
matter.  The  question  is.  Has  the  company  taken 
away  the  secnrity  which  it  originally  charged  in 
favour  of  the  debenture-holders  P  The  objects 
of  the  company  were  to  manufacture  and  deal  in 
borax  and  Kindred  products.  The  other  objects 
mentioned  in  the  memorandum  are  in  the  nature 
of  powers  subsidiary  to  the  main  objects. 
Whether  or  not  the  transaction  is  ultra  vvret  is  to 
be  gathered  from  what  was  laid  down  by  the 
House  of  Lords  in  Athhury  Railway  Carriage,  &e.. 
Company  v.  Biche  (33  L.  T.  Rep.  451 ;  L.  Bep.  7 
E.  &  I.  App.  653).  Is  this  a  dealing  in  the 
ordinary  course  of  business,  a^  was  said  by 
Cozens-Hardy,  J.  in  Be  Vivian  and  Co.  {ubi  eup.)  f 
See  also 

Wallace  v.  EverthM,  70  L.  T.  Bep.  523 ;  (1899)  1 
Ch.  891. 

As  to  i2e  Vivian  and  Co.  {ubi  <u».),  if  it  had  been 
one  business  instead  of  three  tae  decision  of  the 
learned  judge  would  have  been  the  other  way.  A 
debenture  is  a  commercial  document,  and  any 
person  who  acquires  one  contemplates  that  the 
security  will  oe  dealt  with  in  a  commercial 
manner,  and  in  the  ordinary  course  of  business, 
and  that  he  will  not  have  his  security  swept 
away.  [Bigby,  L.J.  —  Have  you  considered 
cases  as  to  the  failure  of  the  substratum  of  a 
company  ?]  Yes,  and  the  principal  cases  on  that 
point  are 

Be  German  Date  Coffee  Company,  46  L.  T.  Bep. 
327  ;  20  Ch.  Div.  169. 

Re  Haven  Oold  Mining  Company,  46  L.  T.  Bep. 
322  ;  20  Cb.  Div.  151. 

Swinfen  Eady,  Q.C.  in  reply. — In  Be  Vivian 
and  Co.  {ubi  sup.)  thera  was  a  covenant  to  cany 
on  the  business  of  the  company,  but  there  is  no 
such  covenant  here.  All  that  there  is  is  a  stipula- 
tion to  pay  the  principal  and  interest  as  it  falls 
due,  and  that  if  the  company  winds-up  the 
debentures  mature.  But  my  submission  is  that 
the  company  has  not  ceased  to  carry  on  business. 
As  to  Re  German  Date  Coffee  Company  {ubi  sup.) 
and  Be  Haven  Gold  Mining  Company  {ubi  sup.), 
those  cases  are  very  far  removed  from  the  present. 
He  referred  also  to 

Attomey-Oeneral  v.  Oreat  Eaetem  BaHway  Com- 
pany,  42  L.  T.  Bep.  810 ;  5  App.  Cas.  473. 
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Dee.  17,  1900.— The  following  written  jadg- 
ments  were  delivered : — 

Lord  Alvkrstokb,  C.J.  stated  the  facta  of  the 
case,  and  continned ; — We  have  now  to  consider 
whether  the  pUintifF  and  the  other  dissenting 
dehentnre-holdeis  are  entitled  to  enforce  ^jment 
of  the  amount  of  their  debentores  in  pnority  to 
the   assenting    debenture-holders.      [Bis  ^Lo^d- 
ship  referred  to  the  memorandum  of  association, 
and   continued:]    Farwell,  J.   has  not  decided 
that  the  company  had  so  ceased  to  carry  on  buai- 
ness  that  it  could  be  wound-up,  nor  was  this 
contended  before  us  in  the  argument  on  behalf  of 
the  respondents.    I  come  to  the  conclusion  upon 
the  facts  that  the  company  will,  notwithstanding 
the  arrangements  made  with  De  Priese,  still  be 
carrying   on   some  part  of  the  undertaking^  as 
contemplated  by  the  memorandum  of  association, 
and  could  not  be  wound-up.    I  also  come  to  the 
conclusion,  which  is,  perhaps,  another  way  of 
stating  the  same  view,  that  the  com^my,  in  the 
agreements  made  to  which  exception  is  taken  by 
the  respondents,  haa  not  aoted  ultra  vires  of  the 
memorandum  of  association.    But  it  is  contended 
that,  although  tins  maybe  so,  the  effect  of  the 
agreements  entered  into  by  the  company  is  such 
that  the  transaction  cannot  be  carried  out  without 
the  consent  of    all    the  debenture-holders,  and 
that,   thereiore,   the    non-assenting    debenture- 
holders  are  entitled  to  claim  payment  in  folL    It 
seems  to  me  that  the  right  of  the  debenture- 
holders,  who  have  only  a  floating  charge  on  the 
undertaking  and  its  assets,  is  clearly  settled  by 
the  judgment  of  the  House  of  Lords  in  Choern. 
ment  Stock,  &o..  Investment  Commiwu  v.  Manila 
Railway  Company  {ubi  swp.),  and  I  will  quote  only 
the  language  of  Lord  Maonaghten :  "  A  floating 
security  is  an  equitable  charge  on  the  assets  for 
the  time  being  of  a  going  concern.    It  attaches 
to  the  subject  charged  in  the  varying  condition 
in  which  it  happens  to  be  from  time  to  time.    It 
la  of  the  essence  of  such  a  charge  that  it  remains 
dormant  until  the  nnderta,king  charged  ceases  to 
be  a  going  concern,  or  until  the  person  in  whose 
favour  the  charge  is  created  intervenes."    In  my 
opinion,  in  order  to  enable  the  debenture-holder 
to  insist  on  payment  of  his  debentures  in  sach  a 
case  as  this  he  must  show  either  that  the  act  com- 
plied of  is  ultra  vires   or   that,  to    use  tha 
Ltnguage  of  Lord  Macnaghten,  "  the  undertaking 
has  ceased  to  be  a  going  concern,"  or  that  tiie 
terms  of  the  debenture  which  he  holds  give  him 
the  express  right  to  veto  or  negative  the  opera- 
tions TMiioh  the  company  are  proposing  to  carry 
out  within  their  powers.      In  my  opinion,  the 
facts  in  this  case  do  not  support  any  of  the  above 
pontions.    There  is  nothing  in  the  debenture  to 
prevent  the  company  from  carrying  out  this  par- 
ticular operation,  if  it  is,  as  I  hold  it  to  be,  within 
the  memorandum  of  association,  and  in  my  opinion 
Farwell,  J.  ought  to  have  declined  to  snve  the 
pluntiil   and   the   other   dissenting  debenture- 
Lolders  any  special  rights  in  respect  of  the  16,900Z. 
brought  into  court,  and  ought  to  have  treated 
tiiem  as  having  the  same  rights  as  the  debenture- 
holders  who  had  assented.    For  these  reasons  I 
think  the  appeal  should  be  allowed  with  costs 
here  and  below. 

BiGBT,  L.J.— In  this  case  North,  J.,  on  an 
interlocutory  motion,  granted,  on  the  21st  March 
1899,  an  injunction  until  the  hearing  restraining 


the  defendants  from  carrying  out  a  sale  of  their 
assets  to  Mr.  De  Friese  and  the  Borax  Consoli- 
dated Limited  without  first  malcing  due  provision 
for  the  payment  of  the  debenture-holders  whoae 
assent  to  such  transfer  had  not  been  obtained. 
No  previous  authority  is  cited  for  such  a  finding; 
when,  as  in  the  present  case,  the  company  is  only 
doing  what  is  plainly  authorised  by  the  memo-  • 
randum    of  association   and  a   substantial    and 
independent  business  has  throughout  remained  to 
be  carried  on.    On  appeal  to  the  Court  of  Appeal 
it  appeared  at  the  end  of  the   discussion  thai 
hol(brs  of  debentures  to  the  aggregate  amount  of 
16,9002.  or  thereabouts  had  not  assented  to  the 
transfer,  and,  the  Borax   Company   consenting, 
without  deciding,  or  indeed  discussing,  whether 
the  injunction  was  rightiy  granted  or  not,  it  wa» 
ordered  on  the  10th  May  1899  that,  on  payment 
into  oonrt  to  the  general  credit  of  the  cause  of 
16,900i.,    the   injunction   should    be    diseolved. 
There  had  been  some  disonsaon  as  to  bringing 
the    bonds   of  the   plaintiff  into  court  but  no 
terms  were  arranged,  and  ultimately  the  order 
was  made,  not  by  consent,  but  on  the  authority 
of  the  court,  and  the  appeal  motion  was  not 
heard  on  its  merits.    The  injunction  beli^  dis- 
solved, the  proposed   transfer  was  <nrriea  into 
effect.    The  property  and  assets  comprised  therein 
became  vested  m  Borax  Consolidated  Limited, 
and  the  defendant  company  have  had  transferred 
to  them  in  pursuance  of  the  agreement  for  transfer 
and  are  now  the  holders  of  100,OOOZ.   mortgage 
debenture  stock  and  150,000i.  cumulative  prefer- 
ence shares  and  70,000i.  in  fully-paid  ordinary 
sharas  of  Borax  Consolidated  Limited  in  satiafao- 
tion  of  the  purchase  money  of  320,000L  agreed 
upon.    The  above-mentioned  mortgage  debenture 
stock,  cumulative  preference  shares,  and  ordinary 
shares  are  still  the  property  and  assets  of  the 
defendant    company,   together    with    a    balance 
amounting  to  between  23,000t.  and  24,0001.  agreed 
to  be  retuned  by  the  defendant  company  as  its 
own   property   of   certain   securities   in  no  way 
relating  to  the    Borax    Company.    The    action 
came  on  for  trial  before  Farwell,  J.    It  was  con- 
tended  for    the   plaintiff    that  by   the  transfer 
of  all  its  assets  except  the   23,000!.  to  24,000{. 
of    securities   the    company    was    brought    into 
such    a  state  that   it    was  proper   at   the  suit 
of    debenture-holders    to   treat   it    as   liable  to 
be  wound-up    and    that    the    plaintiff's    deben- 
tures  were  immediately  payable   at  par,  which 
were   the   grounds   whereon  North,    J.   granted 
the  interim  injunction,  but   the  judge,   on   the 
construction    of    the    bonds    and    on    a    review 
of  the  facts,  negatived  these  contentions,  and  bv 
the  judgment  on  the  trial,  dated  the  6th  March 
1900,  held  that  the  plaintiff  and  all  other  the 
holders  of  the  A  and  B  debentures  of  the  defen- 
dants, the  Borax  Company  Limited,  have  a  con- 
tinuing floating  ctuirge  on  all  the  property,  under- 
taking, and  assets  of  the  defendants,  ia»  Borax 
Company  Limited,  but  not  on  such  of  the  said 
assets  as  were  sold  to  De  Friese  and  Borax  Con- 
solidated Limited.    This  declaration,  in  my  judg- 
ment, entirely  ne«itives  the  whole  case  made  by 
the  plaintiffs  and    the    grounds   on  which  the 
interim  injunction  was  granted.    It  is  not  ap- 
pealed against  by  the  plaintiff,  and  it  is  not, 
strictly  speaking,  open  to  this  court  to  disooss 
the  grounds  on  which  it  is  founded.    I  do  not, 
1  however,  differ  from  anything  said  by  the  Lord 
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Ohief  Jnstioe.  The  declaration  aotnally  made 
was  entirely  unnecessary  as  there  never  was  a 
donbttfaat,  unless  the  sale  were  declared  improper, 
the  floating  charge  existed.  The  declaration, 
however,  is  followed  by  a  passage  as  follows : 
"  And  doth  order  and  adjudge  that  the  plaintiff, 
Aithnr  Foster,  and  all  other  the  holders  of  the 
■aid  debentures  who  have  not  assented  to  the 
said  sale  have  a  floating  charge  on  tiie  16,9002. 
money  on  deposit  in  court  to  the  credit  of  this 
action."    In  my  judgment  this  order,  if  it  means 

an  no  doubt  it  does — that  the  non-assenting 
debentare-holders  are  entitled  to  a  floating 
charge  to  the  exclusion  of  the  others,  is  not  only 
inconsistent  with  the  previous  declaration  (since 
ihe  16,9002.  is  one  of  the  assets  of  the  company), 
but  proceeds  upon  a  wrong  view  of  the  order  of 
the  Court  of  Appeal  of  the  10th  May  1899,  which 
did  not  give  any  charge  on  the  fund  not  other- 
wise existing,  but  treated  it  as  a  fund  available 
for  compensation  of  dissentient  debentare-holders 
only  in  case  at  the  trial  they  should  prove  to  have 
sustained  damage  by  the  sale  and  the  sale  itself 
should  as  regar£  them  be  held  wrongful,  neither 
of  which  events  has  been  established.  The  defen- 
dants, the  Borax  Company  Limited,  ask  to  have 
the  action  [dismissed  with  ooats,  and  the  judg- 
ment in  the  court  below,  except  as  to  costs 
ordered  to  be  paid  by  the  plaintiff,  reversed.  It 
awpears  to  me  that  they  are  entitled  to  this 
relief,  the  plaintiff  having  failed  entirely.  The 
appeal  should  be  allowed  with  costs,  and  the 
action  dismissed  with  costs  and  the  judgment 
reversed,  except  as  aforesaid  the  costs  of  the 
action  to  include  the  costs  of  the  motion  for  an 
injunction  and  the  appeal  from  the  order  made 
thereon. 

WiUJAMS,  L.J. — ^I  agree,  but  think  it  right  to 
state  mj  reasons.  It  seems  to  me  that  FarweD,  J. 
by  his  judgment  decided  first  that  iba  contention 
of  the  plaintiff,  that  the  floating  charge  had 
attached  and  the  moneys  payable  thereunder  had 
become  payable  before  the  due  dat«,  could  not  be 
supported.  The  learned  judge  so  decided  on  two 
groonds,  one  being  that  the  company  had  not 
oeased  to  cany  on  business,  and  tne  other  that 
the  debentures  defined  the  events  on  the  happen- 
ing of  which  the  debenture  debt  was  to  become 
payable  before  the  due  date,  and  that  ceasing  to 
curry  on  business  was  not  one  of  those  events. 
Secondly,  Farwell,  J.  demded,  follov?ing,  as  he 
said,  the  decision  of  North,  J.,  that  the  sales  could 
not  have  taken  place  except  upon  the  terms  of 
sabstituting  cash  to  the  full  amount  of  the  claim 
of  the  dissentients  for  the  full  amount  of  the 
property  taken  away — i.e.,  he  decided  that  the 
sales,  apart  from  the  order  of  the  Court  of  Appeal, 
were  wrongful  and  liable  to  be  restrained,  not 
because  such  sales  were  ultra  viret  conferred  by 
the  memorandum  of  association,  but  because  the 
canying  out  of  such  sales  would  be  substituting 
a  cufferent  charge  from  that  ^ven  to  the 
debenture-holders  by  the  debentures.  Thirdly, 
Farwell,  J.,  construing  the  order  of  the  Court  of 
Appeal,  decided  that  it  did  not  mean  that  the 
patties  to  the  contract  of  sale  might  go  on  at 
their  peril  upon  bringing  16,9002.  into  court,  but 
meant:  "Brmg  into  court  16,9002.,  the  total 
amount  of  the  ctebentnres  of  the  dissentients,  and 
on  those  terms  complete  your  sale  free  from  aU 
incumbrances  of  those  dissentients."  FarweU,  J. 
thought  that  the  effect  of  the  order  was  that 
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there  should  be  no  claim  left  against  the  assets 
taken  by  the  purchasers,  the  Consolidated  Com- 
pany. The  16,9002.  was  to  be  substituted  for  so 
much  of  those  assets.  I  am  not  here  disonssing 
whether  Farwell,  J.  was  right  in  so  finding  and 
holding.  I  am  only  saying  that  he  did  so  find 
and  hold,  and  I  think  that  the  judgment  as 
ordered  must  be  construed  in  the  light  of  what 
Farwell,  J.  found  and  held.  It  seems  to  me 
perfectiy  plain  that  although  Farwell,  J.  found 
against  the  plaintiff  on  his  contention  that  he 
was  entitied  to  immediate  payment  of  the  sum 
secured  by  the  debentures  on  the  ground  that  the 
company  had  oeased  to  carry  on  business,  yet  he 
plainly  intended  to  decide  the  action  in  favour  of 
the  plaintiff,  and  that  this  is  only  intellinble  by 
reference  to  the  finding  of  Farwell,  J.  that, 
except  on  the  conditions  imposed  by  the  Court  of 
Appeal,  the  sale  was  wrongful  and  subject  to  be 
restrained  because  it  would  substitute  a  different 
charge  from  that  given  by  the  debentures.  Now, 
in  the  first  place,  I  think  that  if  the  judgment  of 
Farwell,  J.  means  that  the  order  of  the  Court 
of  Appeal  did  anything  more  than  provide 
security  for  the  satis&otion  and  discharge  of  the 
bonds  of  the  dissentient  debenture-holders,  in 
case  it  should  turn  out  on  the  trial  that  the 
plaintiff  and  the  dissentient  debenture-holders 
were  entitied  to  have  the  defendant  company 
restrained  from  carrying  out  the  proposed 
sales  without  first  making  due  provision  for 
such  satisfaction  and  discharge,  the  learned 
judge  was  wrong.  I  think  it  dear  that  the 
16,9002.  was  ordered  by  the  Court  of  Appeal  to  be 
paid  into  court  to  the  credit  of  the  action  merely 
as  security  for  the  plaintiff  and  the  other 
dissentient  debenture-holders  in  case  the  daim  in 
the  statement  of  claim  should  be  established  in 
principle.  It  is  true  that  after  the  order  of  the 
Court  of  Appeal  the  plaintiff  could  not  obtain  an 
injunction  oy  the  judgment  in  the  action,  but  he 
could  obtain  the  alternative  remedy  of  satisfac- 
tion, if  he  established  that  the  proposed  sales  were 
such  as  ought  not  to  be  carried  out  without  first 
making  due  provision  for  such  satisfaction.  In 
my  judgment  there  is  nothing  in  the  order  of  the 
Court  of  Appeal  to  exclude  from  the  trial  of  the 
action  the  question  involved  in  the  claim  (as  it 
stood  in  the  pleadings)  for  an  injunction — that 
is  to  say,  the  question  whether  or  not  the 
sale  was  wrongful  against  the  debenture-holders 
and  liable  to  be  restrained  at  their  instance 
because  it  endangered  their  security.  And  to 
alter  the  security  of  the  debenture-holders  other- 
wise than  in  the  ordinary  course  of  bnsinees  as 
authorised  by  the  memorandum  of  association 
would,  in  my  opinion,  endanger  the  security.  The 
di£&culty  of  the  plaintiff  is  that  it  cannot  be 
denied  that  generally  it  is  true  to  say  that  a 
debenture-holder  who  takes  a  floating  charge  on 
the  undertaking  and  property  of  a  company 
cannot  complain  of  anything  which  is  done  by  the 
company  intra  vire$  and  in  the  ordinary  coarse 
of  business ;  and  Farwell,  J.,  following  North,  J., 
has  in  effect  held  that  the  rale  or  amalgamation 
agreement  of  the  company  with  De  f^ese  was 
intra  vires  and  in  the  ordinary  course  of  business 
because  he  has  held  that,  notwithstanding  the 
sale,  the  company  have  not  ceased  to  carry  on 
business.  This  decision  may  be  right  or  may  be 
wrong,  but  it  cannot  be  discussed  heoauae  there 
is  no  appeal  by  the  phuntiff  against  it.     To  my 
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mind  the  real  objection  to  this  agreement  is  that, 
whereas  the  memorandum  of  association  by 
clause  (a)  enables  the  companr  to  carry  on  in  the 
United  Kingdom,  France,  Germany,  Beleium, 
Turkey,  aod  elsewhere,  as  may  for  the  time  oeing 
be  determined,  the  bnsiness  of  miners,  refiners, 
distillers,  manufacturers  of  and  dealers  in  (either 
wholesale  or  retail)  boracite,  borax,  boracic  acid, 
and  any  other  similar  ore,  clause  10  of  the 
agreement  of  sale  by  the  company  to  De  Friese 
contains  the  following  provision :  [His  Lordship 
read  the  clause  as  above  set  forth,  and  continued  :J 
This  clause  in  the  agreement  seems  by  its  very 
terms  to  preclude  the  company  from  exercising 
its  powers  in  respect  of  an  ooject  included  in  the 
unoertaking — an  object  as  to  which  there  are 
reasons  contained  in  the  terms  of  the  memorandum 
itself  for  saying  that  it  is  the  principal  object,  and 
the  other  objecte  merely  subsi^ary.  For  a  company 
thus  to  preclude  itself  seems  to  me  a  very  difEerenl 
thing  from  the  non-exercise  of  a  power,  or  from 
the  selling  of  a  part  of  the  property  of  the  com- 
pany essential  to  carrying  out  an  authorised 
•object  of  the  company  or  even  the  chief  object 
authorised  by  the  memorandum.  For  a  com- 
pany thus  to  preclude  itself  for  ever  seems  to  me 
in  effect  to  be  an  alteration  of  the  memorandum 
of  association  by  excluding  therefrom  the  objects 
which  the  company  have  agreed  not  to  exercise. 
It  will  be  observed  that  the  memorandum  gives 
no  power  to  sell  the  "  undertaking,"  and  the 
agreement  did  not  purport  to  sell  it.  I  am  by  no 
means  sure  that  the  debenture-holders  were  not, 
when  they  brought  this  action,  entitled  to  the 
injunction  claimed.  But,  unfortunately,  the 
'  statement  of  claim,  though  it  sets  out  clause  10 
of  the  agreement,  and  alleges  that  the  proposed 
sale  will  endanger  the  security,  does  not  in  terms 
complain  of  the  clause  as  altering  the  nature  of 
the  undertaking  by  limiting  it,  and  the  point  was 
never  argued,  either  before  North,  J.orFarwell,  J. 
It  was  argued  that  the  business  as  carried  on 
after  the  sale  would  not  be  the  business  carried 
.on  when  the  debentui-e-holders  lent  their  money, 
and  on  security  of  which  they  relied.  This  point 
seems  to  me  a  bad  one,  and  to  be  merely  the 
point  against  which  Cozens-Hardy,  J.  decided 
in  Be  Vivian  and  Co.;  Metropolitan  Bank  v. 
Vivian  and  Co.  (ubitup.).  This  is  a  very  different 
question  from  the  question  whetiter  the  carrying 
out  of  an  agreement  containing  a  covenant  by 
the  company  not  to  exercise  its  powers  in  respect 
of  an  object,  that  being  the  principal  object  in- 
cluded in  the  memorandum,  can  be  retained  on 
the  application  of  either  shareholders  or  deben- 
ture-holders ;  but  as  my  brethren  think  that  the 
point  is  not  open  now,  I  shall  not  discuss  the 
matter  further,  but  leave  it  open  so  far  as  I  am 

«"«*'™^-  Appeal  allowed. 

Solicitors  for  the  appellants,  CUmentt, 
Williams,  and  Co. 

Solicitors  for  the  respondents,  Linhlater  and 
Co. 


Wednesday,  Dec.  19, 1900. 

(Before  BioBT,  Williams,  and  Boheb,  L.JJ.) 

Attobnet-Gbnbbal  v.  Wilson,  (a) 

APPEAL  FBOM  THE  CHANCEBT  DIVISION. 

Practice — Trial — Venue — Transfer  of  action — Pre- 
rogative of  Crown — Selection  of  tribunal — Dis- 
cretion of  Attorney-General. 
Where  an  action  is  brought    by    the    Attorney- 
General,  at  the  relation  of  private  individuals,  it 
is  not  his  practice  to  exercise  the  prerogative  of 
the  Crown  and  to  select  the  tribunal  by  which 
the  action  shall  be  tried.    He  does  not  interfere 
toith  the  discretion  of  the  court.    All  that  he 
does  is  by  his  fiat  to  authorise  the  relators  to 
proceed  in  a  matter  involving  public   interest. 
But  he  does  not  clothe  them  with  the  prerogative 
of  the  Crown,  nor  has  he  any  intention  of  so 
doing. 
Decision  of  Kekewich,  J.  (ante,  p.  569)  reversed. 
This  action  was  brought  by  the  Attorney- General 
(at  the  relation  of  the  mayor,  aldermen,    and 
burgesses  of  the  borough  of  Sunderland)  and  the 
mayor,  aldermen,  and  burgesses  of  the  boroueh. 
of  Sunderland  as   plaintiffs  against  J.  and  W. 
Wilson  and  Sons  as  defendants. 

The  writ,  to  which  the  fiat  of  the  Attorney- 
General  had  been  duly  obtained,  was  taken  oat  in 
the  Chancery  Division  of  the  High  Court  of 
Justice  on  the  18th  April  1900. 

The  plaintiffs  by  their  statement  of  claim 
alleged  that  the  defendants  had  excavated  the 
soil  of  certain  premises  in  their  occupation,  adjoin- 
ing a  street  in  the  borough  of  Sunderland,  which 
they  alleged  was  a  public  highway,  and  had 
neglected  to  maintain  a  retaining  wall,  and  that 
by  reason  thereof  large  portions  of  the  retaining 
wall  had  fallen  down  and  a  large  area  of  the 
street  had  subsided,  rendering  the  highway 
imj)assable  and  dangerous ;  and  they  claimed  an 
injunction  restraining  the  defendants  from  con- 
tinning  the  alleged  public  nuisances  and  requirii^ 
them  to  restore  tne  surface  of  the  street  and 
re-erect  the  wall ;  and  they  also  claimed  damages. 
The  defence  amounted  to  a  general  denial  of 
the  allegations  of  the  plaintiffs. 

An  application  was  made  by  the  defendants, 
upon  a  general  summons  for  directions,  asking 
that  the  action  might  be  transferred  from  the 
Chancery  Division  to  the  Durham  Assizes  for 
trial  by  a  special  jury. 

The  main  ground  for  the  application  was  that 
it  was  desirable  that  there  should  be  a  view  of 
the  locus  in  quo. 

The  application  was  opposed  by  the  plaintiffs 
on  the  ground  that  it  was  an  interference  with 
the  prerogative  right  of  the  Crown  to  select  its 
own  court ;  and  also  on  the  merits. 

It  was  decided  by  Kekevrich,  J.  (83  L.  T.  Bep. 
569)  that  the  Attomey-Greneral  having,  in  the 
deliberate  exercise  of  his  discretion,  selected  the 
Chancery  Division  for  the  trial  of  the  action,  and 
in  so  doing  he  was  exercising  the  prerogative  of 
the  Grown,  his  selection  conld  not  be  interfered 
with  by  the  court  unless  an  extremely  strone  case 
were  made  against  the  propriety  of  his  choice. 
His  Lordship  accordingly  deoidiad  that  in  the 
present  case  the  action  must  remain  in  the 
Chancery  Division,  although  he  was  of  opinion 
that  if  the  question  had  to  be  decided  rimply 

(a)  Beportad  b;  E.  A.  BCBiTCHi-ET,  Biq.,  BuTlat«r«t-I,k«. 
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vpaa  the  eronnd  ot  oonvenience,  a  transfer  of  the 
action  to  the  Queen's  Bench  Dmsion  to  he  tried 
at  the  Durham  Assizes  ouf^ht  to  be  ordered. 

Snbaeqnently  to  that  deoiaion,  the  Attorney- 
General  intimated  to  the  defendants  that,  as  a 
matter  of  fact,  he  had  not  exercised  any  dis- 
cretion in  the  case,  and  had  not  selected  the 
Gliancery  Dirision  as  the  tribunal  by  which  the 
action  should  be  tried. 

The  defendants  accordingly  now  appealed  from 
the  decision  of  Kelcewich,  J. 

B«n*hau),  Q.G.  (with  him  Edioard  Shortt)  for 
the  appellants. — In  deciding  the  question  raised 
upon  the  defendants'  appBcation  in  this  case, 
Eekewich,  J.  did  so  on  the  mistaken  assumption, 
as  it  now  appears,  that  the  Attorney- General, 
when  g^ranting  his  fiat,  had  exercised  his  discre- 
.  tion  as  to  the  Division  in  which  the  action  should 
be  tried.  But  since  the  hearing  of  the  applica- 
tion before  the  learned  judge,  the  Attoraey- 
€reneral  has  authorised  the  defendants  to  state 
that,  as  a  matter  of  fact,  he  exercised  no  discre- 
tion of  the  kind.  It  is  not  apparently  the  prac- 
tice for  him  to  do  so.  He  does  not  go  into  the 
facts  of  the  case  for  the  purpose  of  determining 
in  which  court  it  shall  be  tried.  On  the  contrary, 
the  selection  of  the  court  rests  entirely  with  the 
plaintiff  in  each  particular  case.  As  regards  the 
present  case,  the  matter  in  dispute  being  a  purely 
local  one,  it  would  be  more  convenient  that  it 
should  be  tried  on  the  spot  with  a  jury  who 
would  have  a  view,  and  that  can  only  take  place 
at  Durham.  There  would  consequently  be  a 
saving  of  expense,  and  I  accordingly  ask  that 
there  should  be  a  transfer  of  the  action  to  the 
Queen's  Bench  Division,  in  order  that  there 
may  be  a  trial  at  the  Durham  Assizes  with  a 
speoal  jury.  The  case  comes  within  the  prin- 
ciples laid  down  in 

Jmlciiu  V.  Buihby,  64  L.  T.  Bep.  213 ;  (1891)  1  Ch. 
484. 
The  court  has  a  complete  discretion  as  to  the 
mode  of  trial  in  the  present  ease,  just  as  if  it 
were  an  action  between  private  parties  : 

Presidtnt,  ^-c,  of  the  College  of  8t.  Mary  Magdalen, 
Oxford,  T.  Attomey-Omeral,  6  H.  L.  Cos.  189, 
at  p.  210; 

Attorney-General  r.  Vivian,  1  Bmn.  226,  at  p.  236. 

Although  Eekewicb,  J.  decided  against  the  defen- 
dants, under  the  misapprehension  as  to  the 
Attorney- General  having  exercised  a  discretion, 
he  expressed  his  opinion  that  on  the  ground  of 
convenience  it  would  be  better  that  the  transfer 
asked  for  should  be  made;  and  therefore  he 
would  have  so  directed  if  it  had  been  left  entirely 
to  him  to  determine  the  question. 

Alexander  Olen  {Warrington,  Q.G.  with  him) 
for  the  respondents. — There  is  no  difference 
between  the  Attorney-General  suing  ex  oMeio  and 
at  the  relation  of  private  individuEUs.  He  might 
have  sued  alone  for  an  injunction  for  obstruction  : 
Attomey-Qeneral  v.  Cockermouih  Local  Board,  30 

L.  T.  Bep.  S90 ;  L.  Bep.  18  Eq.  172  ; 
Attomey-Qeneral  v.  Barker,  4  My.  &  Cr.  262. 

The  Judicature  Acts  have  not  abrogated  the 
right  of  the  Attorney-General : 

Altomey-Oemral  \.  ConstahU,  4  Ex.  Div.  172  ; 

Dixon  V.  Farrer,  17  Q.  B.  Div.  658  ; 

Ann.  Pr.  1901,  note  to  Order  V.,  r.  9. 

^  to  the  merits,  the  only  thing  suggested  is  that 


there  should  be  a  view.  But  a  view  would  not 
assist.  Moreover  it  would  be  inconvement  to 
transfer  this  action.  It  is  too  heavy  a  case  for 
the  assizes,  and  there  is  a  point  of  law  which 
would  involve  two  hearings. 

No  reply  was  called  for. 

BiOBT,  L  J^. — In  this  case  the  learned  judge  in 
the  court  below,  as  I  read  his  judgment,  has 
thought  that,  on  the  merits  properly  so-called,  he 
would  have  sent  the  case  for  tnaJ  to  the  Queen's 
Bench  Division  without  deciding  now  whether  it 
should  be  tried  with  or  without  a  jury,  leaving 
all  that  to  be  determined  in  the  Queen's  Bench 
Division.  But  he  felt  himself  hampered  because 
he  supposed  that  as  Her  Majesty's  Attorney- 
General  had  elected  the  Chancery  Division  as 
his  tribunal  in  which  he  chose  to  have  the  case 
tried,  he  was  exercising  the  prerogative  right  of 
the  Grown,  and  the  coiu^  haxl  no  right  to  inter- 
fere. Now,  with  regard  to  that  last  point,  I 
think  it  is  perfectly  plain.  Perfectly  plain  it  is 
now  in  one  sense,  because  we  have  it  from  the 
Attorney-General  that  he  never  intended  to 
exercise  any  such  prerogative  right ;  and  he  does 
not  wish  to  interfere  with  the  discretion  of  the 
court  in  any  way.  Even  if  he  had  not  given  uk 
that  information,  I  should  have  arrived  at  pre- 
cisely the  same  conclusion,  for,  from  all  that  I 
know  of  the  practice  of  the  Attorney- Greneral, 
and,  I  will  add,  the  reason  of  the  case,  I  think  it 
never  has  been  the  practice  for  the  Attomey- 
Greneral  to  exercise  in  that  manner  the  preroga- 
tive of  the  Crown,  assuming  him  to  have  it.  All 
that  he  does  is  by  his /lai  to  authorise  the  relators 
to  go  on  with  the  matter  involving  public  interest, 
so  long  as  he  thinks  it  right  that  they  shall  be 
permitted  to  go  on.  He  does  not  clothe  them 
with  the  prerogative  of  the  Crown.  He  has  no 
intention  of  doing  so.  They  take  the  step  which 
thev  think  right  and  proper,  and  they  take  it 
with  no  greater  sanction,  no  greater  solemnity, 
than  they  would  if  they  were  only  acting  as 
plaintiffs.  I  therefore  come  to  the  conclusion 
that  the  Attorney-General  has  not  expressed  his 
election,  and  that,  therefore,  the  question  of 
election  by  him  is  altogether  out  of  the  case. 
That  seems  to  me  to  resMve  the  question  without 
going  into  questions  which  may  be  of  importance 
as  to  what  would  take  place  if  ne  had  elected.  I 
think  we  are  at  liberty,  and  we  are  bound,  to 
treat  the  case  as  if  it  were  only  an  election  by  the 
plaintiffs,  who  are  also  relators,  to  bring  their 
action  where  it  has  been  brought.  That  being  so, 
I  see  no  reason  to  differ  from  the  opinion  which  I 
understand  to  be  held  by  Eekewioh,  J.  on  the 
merits  of  the  case.  And  I  think  we  now  ought 
to  make  the  order  for  the  transfer  which  he 
would  have  made  if  he  had  not  felt  himself 
hampered  by  the  prerogative  of  the  Crown.  The 
appeal  will  accordingly  be  allowed.  The  appel- 
lants will  get  the  costs  of  the  appeal  in  any 
event,  and  the  costs  below  will  be  costs  in  the 
action. 

Williams,  L.J. — I  agree.  Assuming  that  the 
Attorney- Genend  was  an  actor  in  this  case — ^that 
is,  assuming  that  he  had  to  be  treated  as  a  party 
to  these  proceedings,  and  assuming  that  he  had 
chosen  his  court,  which  I  take  it  the  Attorney- 
General  in  a  case  in  which  the  Crown  was 
interested  would  have  a  right  to  do,  it  still  seems 
to  me  quite  plain,  on  what  we  now  know  the 
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Attomey-Greneral  aaya,  that  if  there  whs  any 
right  in  the  Attomey-Gcnenl  to  object  to  the 
transfer  of  the  proceedings  from  the  Ohanceiy 
Division  to  the  Queen's  Bench  Dirision,  he  has 
done  that  which  he  has  been  requested  to  do, 
namely,  disclaimed  any  right  of  the  Grown  to 
raise  any  such  objection. 

BoHBB,  L.J. — I  agree,  and  I  have  nothing  to 

Appeal  alloioed. 

Solicitors  for  the  appellants,  CroiSTnan, 
Priehard,  CroBiman,  and  Block,  agents  for 
Kid$on,  MoKemiet,  and  Kidaon,  Sunderland. 

Solicitors  for  the  respondents,  Johnton, 
Weatherall,  and  Sturt,  agents  for  F.  M.  Bovoey, 
Sunderland. 


Friday,  Dee.  7, 1900. 

(Before   Smith,   M.B.,   Collins   and 
Stiklino,  L.JJ.) 

Bug.  (on  the   Prosecution  of   the  Guardians  of 
the  Hendon  ITnion)  v.   Local  Goybbnment 
Board  and  the    Guardians   op  Willes- 
DEN.  (a) 
appeal  from  the  (queen's  bench  division. 

LoecA  govemmeni — Poorlauj — Separation  ofparith 
from  union — Divieion  of  "  property  "  of  union — 
Sum  payable  yearly  by  counh)  eouneil  to  union 
—  Canitaiised  value  of  intereet  of  pariah — 
"  Fi»mg"  anwwnt  to  be  paid  by  union  iopariih 
—Poor  Law  Amendment  Act  1834  (4  £  5  Will.  4, 
e.  76), «.  3^— Local  Government  Act  1888  (51  <£-  52 
Viet.  c.  41),  «.  26. 

When  a  union  it  altered  under  the  provitiona  of 
aeet.  32  of  the  Poor  Law  Amendment  Act  1834 
by  the  teparation  from  it  of  a  pariah,  the  Local 
Oovemment  Board  ia  required  by  ttMt  aection 
to   aaeertain   the  proportionate  value  to   auch 
pariah   of  "  the  worhhouaea  or  other  property  " 
held   or  enjoyed  by  tueh  union  for  the  uae  of 
the  poor  or  benefit  of  the  ratepayera,  and  to 
"fix   the   amount "   to  be  received  or  paid  by 
every  pariah  affected  by  aueh  alteratum. 
Under  sect.  26  (1)  of  the  Local   Oovemment  Act 
1888,  every  county  council,  except  the  London 
County  CouncU,  ahaU  jirant  to  the  guardiana 
of  every  poor   law   union  in   their  county  an 
annuaZ  turn  for  certain  purpoaea  there  named. 
Held,  that   the  annual  aum  to  be  granted  under 
aecl.  26  (1)  ia  "prwperty  "  of  a  union  wiikin  the 
meaning  of  aeet.  ^of  the  Poor  Law  Amendment 
Act  1834. 
Seld  alao,  that  it  ia  the  duty  of  the  Local  Govem- 
ment  Board  under  eeet.  32  to  cucertain,  at  the 
date  of  the  separation  of  the  pariah  from  the 
union,  what  i»  then  the  propomonate  value  of 
the  share  cf  the  pariah  in  the  annital  sums  to  be 
thereafter  received  by  the  union  under  sect.  26  (1) 
of  the  Local  Government  Act  1888,  and  to  fix 
definitely  aa  from  that  moment  the  amount  to 
be  paid  by  the  union  to  the  pariah  in  respect  of 
auch  ahare. 
This  was  an  appeal  by  the  guardians  of  the 
Hendon  Union  from  a  decision  of  the  Queen's 
Bench  Division  (Bigham  and  Channell,  JJ.)  dis- 
charging a  rule  for  a  certiorari,  which  had  been 
obtained  by  the  guardians  of  the  Hendon  Union, 

(a)  Reported  l>7  E.  Hahut  Sxitb,  Xiq.,  Buri(ter-et-L»w. 


to  bring  up  and  quash  part  of  an  order  made  by 
the  Load  Government  Board. 

Up  to  the  year  1896  the  parish  of  Willesdeo: 
was  included  in  and  formed  part  of  the  Hendom. 
Union. 

At  that  time  the  Uiddlesex  County  Council  wa» 
liable,  under  sect.  26  (1)  of  the  Local  Gt>vemment 
Act  1888,  to  pay  to  the  Hendon  Union  the  yearly 
sum  of  2597!.,  and  also  another  yearly  sum  of  18£. 
under  sect.  24  of  the  same  Act. 

The  Local  Government  Act  1888  (51  &  52  Yict. 
c.  41)  provides  as  follows : 

Sect  26.— (1)  After  the  Slit  MMoh  next  after  tho- 
paaiing  of  this  Aot,  every  o  innty  connoU,  other  than  the 
London  Connty  Counoil,  efaall  grant  to  the  gnudiana  of 
every  poor  law  onion  wholly  or  partly  in  their  oonnty 
an  annnkl  snm  for  the  oosta  of  the  offioere  of  the  onion 
and  of  dietriot  aohoola  to  whioh  the  nnion  oontribntea  i. 
and,  nntil  Parliament  otherwise  deteimine,  the  said 
annual  aum  ihall  be  snoh  aom  aa  the  Local  OovanmMit' 
Board  oerttfy  to  have  been  expended  by  the  goardiana  of 
each  poor  law  onion  doring  the  financial  year  ending 
the  25th  Uaroh  next  before  the  paaiing  of  tfaia  Act,  ob 
the  aalariea,  rsmnneration,  and  anperannoation  allow- 
ancea  of  the  aaid  offioera  (other  than  teaohen  in  poor- 
law  aohoola),  and  on  droga  and  medical  applianoea. 

On  the  12th  Aug.  1896  the  Local  Grovemment^ 
Board  issued  an  order  whereby  the  parish  of 
Willesden  was,  on  and  after  the  3rd  Oct.  1896,. 
separated  from  the  Hendon  Union. 

On  the  13th  Aug.  1896  the  board  issued  another- 
order  whereby  it  was  ordered  (inter  alia)  that  th» 
laws  for  the  relief  of  the  poor  in  the  parish  o£ 
Willesden  should,  on  and  after  the  3rd  Oct  1896^ 
be  administered  by  a  board  of  guardians  elected 
for  that  parish. 

On  the  23rd  Deo.  1898  the  board  issued  another 
order  by  which  they  dealt  with  the  division  of  the- 

?roperty  of  the  Hendon  Union,  as  it  existed  up  to> 
B96,  between  the  union  as  it  existed  after  the 
separation  of  the  parish  of  Willesden,  and  th» 
parish  of  Willesden.  Tlus  order  dealt  with  th» 
workhonse,  infirmary,  schools,  and  snoh  like- 
matters,  and,  after  reciting  that  it  was  neoessarp 
to  provide  for  the  apportionment  of  the  above- 
mentioned  annual  sums  of  ISi.  and  25972.,  it  con- 
tained the  following  article : 

Art.  5.  Aa  and  when  the  soma  of  181.  and  25971.  at» 
received  by  the  gnardiana  of  the  poor  of  the  Hendoia. 
Union  from  the  Coonty  Cotmcil  of  Middlesex  in  pur- 
ananoe  of  the  pioviaioni  of  sect.  24  (2)  (d)  and  of 
aeot.  26  (1)  of  the  Local  government  Aot  1888.  in 
reapectof  the  financial  year  ending  the  Slat  Uaroh  1889, 
and  in  reepeot  of  each  ■ocoeeding  financial  year,  aoch. 
soma  shall  be  apportioned  by  the  gnardiana  of  the  poor 
of  the  Hendon  Union  between  the  Hendon  Union  ancL 
the  parish  of  Willesden  according  to  the  respective  rate- 
able valoes  of  the  nnion  and  itaiiah  for  the  pnzpoaea 
of  the  poor  rate,  according  to  the  valuation  lista  in  forooi 
on  the  25th  March  next  pzeoeding  the  financial  year  in 
respect  of  which  the  payment  ia  made,  and  the  gnardiana 
of  the  poor  of  the  Hendon  Union  shall  forthwith  pay  to 
the  gnardiana  of  the  poor  of  the  pariah  of  Willeadan  0>» 
amount  so  apportioned  to  that  {Mtriah. 

For  the  purpose  of  quashing  the  order  contained 
in  art.  5,  the  g^uardians  of  the  Hendon  Union 
obtained  a  rule  niai  for  a  certiorari. 

Upon  cause  being  shown,  the  Queen's  Bencb 
Division  (Bigham  and  Channell,  JJ.)  discharged, 
the  rule. 

The  case  is  reported  82  L.  T.  Rep.  385. 

The  guardians  of  the  Hendon  Union  appealed- 
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The  Poor  Law  Amendment  Act  1834  (4  &  5 
WilL  4,  o.  76)  provides  as  follows  : 

Sect.  32.  And  b«  it  further  enacted  that  it  sliaU  be 
lAwfnl  for  the  said  oomraiaaicoen — (the  Looal  Goyem- 
ment  Boud  hae  ainoe  been  enbatitnted  for  the  commis- 
nooara) — from  time  to  time  aa  th^  may  aee  fit  hy  order 
snder  their  handa  and  aeal  to  declare  any  miiott  .  .  . 
to  be  diaaolved,  or  any  pariah  or  pariahee,  apeoifying  the 
■ame,  to  be  aeparatad  from  or  added  to  any  aaoh  nnioo, 
and  aa  the  oaae  may  be  anoh  onion  ahall  thneapon  be 
«Ua«olTed,  or  auofa  pariah  or  pariihea  ahall  thereapon  be 
•aparated  from  or  added  to  anoh  nnion  aooording:ly. 
.  .  .  Provided  alwaya  that  in  every  anoh  oaae  the 
said  oommiaaiontra  ahall  and  they  are  hereby  required  to 
aaoertain  the  proportionate  value  to  every  pariah  of  anoh 
onion  of  the  workhoniea  or  other  property  held  or 
«njoyad  by  anoh  onion  for  the  oae  of  the  poor  or  benefit 
of  the  ratepayera  therein,  and  alao  the  proportionate 
amount  ohargeable  on  every  pariah  in  reapeot  of  all  the 
Uabilitiea  of  aooh  onion  exiatiDg  at  the  time  of  anoh  dis- 
■olntian  or  alteration  of  the  came  ;  and  the  said  oommia- 
■ionara  shall  thereupon  &z  the  amonnt  to  be  reoeived,  or 
iiaid,  or  aecored  to  be  paid,  by  every  pariah  affeoted  by 
anoh  alteration ;  and  the  anm  to  be  reoeived,  if  any,byaiioh 
jpariah  ahall  be  paid  or,  aa  the  aaid  oommiasionera  ahall 
direct,  be  aeonred  to  be  paid  to  the  o verieera  or  gnaidians 
«f  the  aame,  for  the  benefit  of  anoh  pariah  and  in  dimi- 
nution of  the  ratea  thereof  and  of  the  ezpenae  attendinff 
anob  alteration ;  and  the  anm  to  be  ao  paid  or  aeoured 
to  be  paid  by  every  auoh  pariah  ahall  be  raiaed  under 
the  direction  of  the  aaid  commiaaionera  by  the  overaeers 
«r  gvardiana  of  auoh  pariah  or  charged  on  the  poor  ratea 
of  auch  pariah,  aa  the  aaid  oommiaaionera  may  see  fit, 
and  abaU  be  paid  or  secured  for  the  use  and  benefit  of 
the  nnion  from  which  the  same  parish  shall  have  been 
•o  separated,  or  of  the  persona  or  parishes  otherwise 
antitled  thereto,  aa  the  oaae  may  be.    .    .    . 

Page,  Q  C.  onABartley  Dennita  for  the  Hendon 
Union.— The  Local  Government  Board  had  no 
jnriadiction  to  make  the  order  contained  in  art.  5 
of  their  order  of  the  23rd  Dec.  1898.  First,  the 
board  had  no  jarisdiction  to  make  any  order  at 
all  with  reference  to  the  annnal  sams  of  182.  and 
25972.  payable  by  the  Middlesex  County  Council 
to  the  Hendon  IJnion  nnder  the  Local  Govern- 
ment Act  1888.  Under  sect.  32  of  the  Poor  Law 
Amendment  Act  1834  the  board  is  empowered  to 
make  orders  as  to  the  division  of  "the  work- 
honses  or  other  property"  held  by  the  union. 
These  annnal  sums  are  not  "property"  within 
the  meaning  of  sect.  32.  The  annuity  of  25972.  is 
only  payable  by  sect.  26  (1)  of  the  Local  Govern- 
ment Aot  1888  "  until  Parliament  otherwise 
determine."  The  continued  payment  of  the  sam 
is  therefore  so  uncertain  that  the  expectation  of 
receiving  it  regularly  cannot  be  considered  as 
"  property  "  now  in  existence.  The  Legislature, 
in  passing  the  Act  of  1834,  did  not  contemplate 
the  ezistoice  of  anything  in  the  nature  of  the 
annnal  payments  which  ware  introduced  by  the 
Act  of  1888.  "  Other  property  "  refers  to  build- 
ings and  land,  besides  the  actual  workhouse  which 
a  union  may  have.  Secondly,  if  these  annual 
payments  are  "property"  within  sect.  32,  the 
Local  Government  Board  has  exceeded  its  juris- 
diction in  directing  an  apportionment  to  be 
made  every  year  between  the  union  and  Willesden 
Parish.  The  duty  of  the  board  under  sect  32  is 
to  "  fix  the  amount,"  once  and  for  all,  which  is 
is  to  be  paid  by  the  union  to  the  parish.  What 
they  have  done  is  to  direct  a  new  calculation  to 
be  made  every  year  as  to  the  amonnt  which  the 
onion  is  to  pay  the  parish.    The  board  had  no 


power  to  do  that.  There  is  under  this  order  no 
finality  between  the  parties  such  as  the  Act 
directs.  The  board  should  have  ascei-tained  the 
capitalised  value  of  the  annuity  and  then  directed 
the  nnion  to  pay,  or  secure  to  be  paid,  to  the 
parish  of  Willesden  the  proportionate  value  of 
the  interest  of  the  parish  in  the  annuity. 

The  Attorney. a»nercd  {Sir  Robert  Finlay,  Q.C.) 
(JS.  Sutton  with  him)  for  the  Local  Government 
Board. — The  order  of  the  board  has  been  lawfully 
made.  The  right  to  be  paid  these  annual  sams  is 
"  property "  within  the  meaning  of  sect.  32. 
"  Property  "  is  the  widest  term  that  could  be  used 
to  include  everything  having  a  pecuniary  value : 

Jbn««  V.  Slinner,  5  L.  J.  87,  Ch. ; 

Pottir  V.  Commwnoners  of  Inland  Bevsnue,  10  Ex. 
147. 

An  annuity  payable  under  a  deed  of  separation 
and  post-nuptial  settlement  has  been  held  to  be 
"  property  " : 

Jump  V.  Jump,  8  P.  Div.  159. 
It  would  be  strange  if  an  annuity  payable  under  an 
Act  of  Parliament  were  not "  propertv."  The  pro- 
vision that  it  shall  be  payable  "  until  Parliament 
otherwise  determine"  need  not  be  considered, 
because  a  provision  of  that  sort  is  implied  in 
every  Act  of  Parliament.  Parliament  can  always 
repeal  an  Act  that  it  has  passed.  Then,  it  being 
the  duty  of  the  Local  Government  Board  to  Aesd 
with  this  annuity,  it  is  submitted  that  the  mode 
in  which  the  board  has  dealt  with  it  is  the  propei* 
mode.  No  directions  are  given  in  the  Act  as  to 
how  the  property  is  to  be  adjusted.  That  is  left 
to  the  discretion  of  the  booid.  It  has  not  been 
shown  that  there  is  anything  inequitable  in  the 
way  that  the  board  has  dealt  witih  the  matter. 
They  have  "  fixed  the  amonnt "  to  be  paid  by  the 
nnion  to  Willesden  Parish.  Id  certum  e»i  quod 
eertum  reddi  poteit.  The  mode  in  which  each 
year,  as  the  union  receives  a  payment,  the  amonnt 
which  it  shall  pay  over  to  the  parish  is  to  be 
calculated  is  perfectly  definite. 

B.  E.  Moore  (Danckwertt,  Q.C.  and  Courthope 
Munroe  with  him)  for  the  parish  of  Willesden. 

Page,  Q.C.  in  reply. 

Smith,  M.B. — It  is  impossible  to  read  the 
judgments  delivered  in  this  case  in  the  court 
below  without  seeing  that  my  brother  Channell 
felt  considerable  difficulty  in  coming  to  the  con- 
clusion which  he  finally  arrived  at,  in  agreement 
with  my  brother  Bigham,  that  the  rule  ought  to 
he  discharged.  The  guardians  of  the  Hendon 
Union,  who  had  obtained  the  rule  nisi  for  a 
certiorari,  have  appealed  from  the  judgment  of 
the  Queen's  Bencn  Division.  The  real  point  in 
dispute  is  as  to  the  true  construction  of  sect.  32 
of  the  Poor  Law  Amendment  Act  1834.  Now, 
the  facta  which  raise  that  point  are  very  short. 
The  parishes  of  Hendon  and  Willesden  were 
formerly  parts  of  one  union  called  the  Hendon 
Union.  In  1896  the  parish  of  Willesden  was 
separated  from  the  Hendon  Union.  Thereupon  a 
question  arose  as  to  how  the  property  which 
belonged  to  the  union  at  the  date  of  the  separa- 
tion should  be  divided  between  the  parish  of 
Willesden  on  the  one  side  and  the  Hendon  Union, 
as  it  now  exists,  on  the  other  side.  The  question 
depends  on  the  true  construction  of  sect  32  of 
the  Poor  Law  Amendment  Act  1834,  which  runs 
as  follows:    [His  Lordship  read  it]     The  first 
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qaestion  that  arises  on  reading;  that  section  is  at 
what  moment  are  the  commissioners — ^now  the 
Local  Government  Board — to  "ascertain  the 
proportionate  value  to  every  parish  of  such  union 
of  the  workhouses  or  ouier  property  held  or 
enjoyed  by  such  union  "  P  It  seems  to  me  clear 
that  the  intention  of  the  Legislature  was  that, 
upon  the  separation  of  a  parish  from  a  union,  the 
property  of  the  union  is  then  to  be  divided,  once 
and  for  all,  between  the  parish  and  the  union 
that  is  left,  so  that  after  the  separation  the 
division  between  the  parish  and  the  anion  shall 
be  complete,  and  the^  need  hare  nothing  more  to 
do  with  each  other  m  the  future.  Then  comes 
the  question  what  is  the  meaning  of  the  words 
"  workhouses  or  other  property  held  or  enjoyed 
by  such  union."  It  is  well  known  that  in  many 
parts  of  England  fields  and  lands  are  sometimes 
owned  by  parishes,  and  I  think  that  the  words 
"or  other  property"  were  intended  to  refer  to 
such  lands  or  any  other  property  besides  the 
workhouse  which  a  anion  might  happen  to  own. 
The  Legislature  could  not  in  1834  have  had  in  its 
mind  such  a  different  class  of  property  as  that 
which,  for  short,  I  may  caU  the  Parliamentary 
aonuity,  which  only  came  into  existence  under 
sect.  26  (1)  of  the  Local  Government  Act  1888. 
Under  that  Act  the  Hendon  Union,  as  well  as 
eveiy  other  union  in  England,  became  entitled  to 
an  annual  sum  payable  by  the  county  council. 
It  is  true  that  in  this  section  the  expression 
"  until  Parliament  otherwise  determine  "  is  used, 
but  I  do  not  think  that  there  is  much  virtue  in 
these  words,  because  an  Act  of  Parliament  can 
always  alter  any  previous  Act.  Under  that 
section,  then,  the  Hendon  Union  up  to  1896  had 
an  annuity  from  the  county  council  of  25971.  a 
year,  and  as  long  as  the  parish  of  Willesden 
remained  part  of  the  Hendon  Union,  the  rate- 
payers of  Willesden  participated  in  the  benefits  of 
that  annuity  jointly  with  the  ratepayers  of  other 
parishes  in  the  union.  But  now  that  Willesden 
has  been  separated  from  the  union,  it  is  in  future 
to  ^ay  its  own  expenses,  and  the  property  of  the 
anion  is  to  be  divided  between  Wiuesden  and  the 
union  as  it  remains  after  the  separation,  under  the 
provisions  of  sect.  32  of  the  Act  of  1834.  How  does 
that  section  affect  the  rights  of  the  union  to  this 
annuity  P  In  my  opinion  the  difficulty  has  arisen 
in  consequence  of  this  new  kind  of  property  being 
given  to  the  union  by  the  Act  of  1888.  The 
learned  counsel  who  appeared  for  the  Hendon 
Union  argued  in  the  first  place  that  this  annuity 
is  not  "  property  "  within  the  meaning  of  sect.  32, 
because  it  could  not  have  beer,  in  the  contempla- 
tion of  the  Legislature  in  1884.  I  agree  that  the 
annuity  was  not  in  the  minds  of  the  Legislature 
in  1834  when  the  Act  was  passed,  but  it  seems  to 
me  impossible  to  say  that  a  sum  of  money  payable 
de  anno  in  annuin,  under  the  sajiction  of  an  Act  of 
Parliament  is  not  property.  In  my  judgment  the 
annuity  payable  to  the  Hendon  IJnion  under 
sect.  26  (l;  of  the  Local  Government  Act  1888 
is  "  property  "  within  the  meaning  of  sect.  32  of 
the  Poor  Law  Amendment  Act  1834.  The  next 
question  is.  How  is  "  the  proportionate  value  to 
every  parish  of  such  union  "  of  that  annuity  of 
2597/.  to  be  ascertained  P  I  agree  that  that  is  a 
difiBcult  matter,  but  in  my  judgment  it  is  not 
impossible.  If  this  annuity  could  be  put  up  for 
sale  by  auction  I  am  sure  that  there  are  plenty  of 
persons  who  would  be  ready  to  buy  it,  although 


they  did  not  know  how  long  its  payment  would 
continue  to  be  sanctioned  by  Parliament.  The 
annuity  is  payable  under  an  Act  of  Parliament 
and,  in  my  opinion,  has  a  marketable  value,  or,  if 
that  be  not  a  correct  expression  to  use,  it  has  an 
ascertainable  value.  That  is  the  kind  of  value 
that  was  contemplated  by  sect.  82.  The  section 
contemplates  the  capitalisation  of  the  value  of  the 
workhouse  for  the  purpose  of  ascertaining  the 
proportions  in  which  the  division  of  the  value  oi 
the  workhouse  is  to  be  made  between  the  union 
and  the  parish  that  is  separated  from  it.  And  in 
the  same  way  I  think  that  the  ready  money 
value  or  capitalised  value  of  this  annuity  at 
2597Z.  ought  to  be  found  for  the  purpose  of 
making  the  division  between  the  Hendon  Union 
and  the  parish  of  WiUeaden.  If  the  Local 
Grovemment  Board  had  come  to  the  conclnaion 
that  the  value  of  the  annuity  ought  to  be  divided 
between  the  union  and  the  parish  in  proportion 
to  their  rateable  values,  I  do  not  think  I  should 
have  said  that  the  board  had  done  wrong.  Bat 
that  is  not  what  the  board  has  done.  It  ha» 
arrived  at  a  proportionate  value  by  reference  to 
the  rateable  values  of  these  two  bodies  in  future 
years.  That,  I  think,  is  the  vice  of  the  order 
issued  by  the  board  on  the  23rd  Dec.  1898.  With 
i-eference  to  the  division  of  the  property  of  the 
union,  the  Act,  in  my  opinion,  does  not  contem- 
plate anything  being  left  to  be  settled  in  the 
future,  but  requires  the  adjustment  to  be  made  in 
presenii,  at  the  time  when  the  separation  takes- 
place.  That  this  was  the  scheme  of  the  Act  is 
shown,  I  thick,  by  the  subsequent  words  of  sect.  32 1 
"  And  the  said  commissioners  shall  thereupon  fix 
the  amount  to  be  received,  or  paid,  or  secured  to 
be  paid,  by  every  parish  aSected  by  such  altera- 
tion ;  and  the  sum  to  be  received,  if  any,  by  such 
parish  shall  be  paid  or,  as  the  said  oommissionerB 
shall  direct,  be  secured  to  be  paid  to  the  overseers 
or  guardians  of  the  same,  for  the  benefit  of  such 
parish,  and  in  diminution  of  the  rates  thereof  and 
of  the  expense  attending  such  alteration."  The 
Local  Grovemment  Board  has,  in  my  opinion, 
exceeded  its  jurisdiction  in  making  the  order 
contained  in  par.  5  of  their  order  of  the  23rd  Dec. 
1898,  and  the  rule  for  a  certiorari  to  bring  up  and 
quash  that  paragraph  must,  in  my  opinion,  be 
made  absolute.  For  these  reasons  I  think  the 
appeal  should  be  allowed. 

Collins,  L.J.— I  am  of  the  same  opinion.  I 
think  that  Ghannell,  J.  has  put  admirably  the 
reason  why  he  ought  not  to  have  concurred  with 
the  judgment  of  Bigham,  J.,  but  should  have 
insisted  on  his  own  doubt  in  the  matter.  He 
says  this :  "  The  difficulty  in  my  mind  was  this — 
whether  or  not  the  Local  Grovemment  Board 
had  not  in  this  cape  fixed  the  proportion 
between  the  two  new  unions  in  reference  to 
a  matter  which  it  was  the  very  object  and 
intention  of  the  order  to  put  an  end  to.  When 
this  area  was  one  union,  the  different  parts  of  it 
profited  by  any  increase  in  the  value  of  any  other 
part;  and,  if  Willesden  increased  in  value,  the 
ratepayers  of  Hendon  profited  by  that  increase 
of  value  when  the  two  formed  one  body.  If 
Hendon  increased  in  value,  the  ratepayers  in 
Willesden  profited  by  that  increase  in  value ;  and 
one  of  the  very  objects  of  dividing  the  uni<Hi  was, 
because  both  Hendon  and  Willesden  had  grown 
rather  large,  to  make  each  of  them  entirely  inde- 
pendent of  any  increase  in  the  other."    I  agree 
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with  Ghannell,  J.  that  that  really  is  the  scheme 
of  this  legislation  of  1834,  and  I  think  that,  when 
the  Act  is  carefully  read,  there  will  be  found  in 
the  hmgnage  used  a  direct  confirmation  of  this 
view.  The  first  proviso  in  sect.  32  rnna  as  follows : 
"  Provided  always  that  in  every  snch  case  the 
said  commissioners  shall  and  they  are  hereby 
required  to  ascertain  the  proportionate  value  to 
every  parish  of  such  union  of  the  workhouses  or 
other  property  held  or  enjoyed  by  such  union  for 
the  use  of  the  poor  or  benefit  of  the  ratepayers 
therein,  and  also  the  proportionate  amoant 
chai^eable  on  every  parish  in  respect  of  all  the 
liabiuties  of  such  union  existing  at  the  time  of 
snch  dissolution  or  alteration  of  the  same;  and 
the  said  commissioners  shall  thereupon  fix  the 
amount  to  be  received,  or  paid,  or  secured  to  be 
paid,  by  every  parish  affected  by  such  alteration." 
Surely  that  is  an  amount  which  is  to  be  ascer- 
tained in  reference  to  the  state  of  facts  existing 
at  the  time  of  such  dissolution  or  alteration. 
These  are  the  words  used  in  the  Act  in  respect  of 
the  liabilities  of  a  union,  and  they  seem  to  me  to 
involve,  with  reference  to  rights  as  well  as 
liabilities,  an  ascertainment,  then  and  there,  in 
preienU,  of  the  respective  rights  of  the  two 
parties ;  the  object  being  that  they  shall  no  longer 
be  partners  in  a  joint  adventure,  each  reaping  the 
benefit  of  the  fluctuating  fortunes  of  the  other, 
which  previously  had  all  enured  to  their  common 
benefit  or  their  common  liabilities,  but  that  in 
future  each  should  stand  on  its  own  base,  and 
that  before  they  are  parted  their  rights  inter  se 
should  be  finally  ascerttuued.  Now,  when  we 
come  to  consider  what  is  to  be  done  under  this 
proviso,  what  do  we  find  ?  The  Legislature  con- 
templated that  this  valuation,  when  made,  was  to 
be  made  once  and  for  all,  so  that  the  result  will 
be,  not  an  obligation  to  be  renewed  afterwards 
from  time  to  time  according  to  a  fluctuating 
standard,  but  an  amount  then  and  there  ascer- 
tainable, an  amount  which  by  the  terms  of  the 
statute  can  only  be  paid  or  secured  to  be  x>B'i<l  i^ 
a  particular  way.  But  what  has  been  done  in  the 
present  case  ?  It  seems  to  me  that  that  which  is 
called  a  valuation  is  in  point  of  fact,  when  it  is 
analysed,  a  refusal  to  value  at  the  time.  Take  the 
case  of  a  freehold  property  owned  by  a  union 
and  bringing  in  certain  rents.  The  Attoi-ney- 
General  hardly  disputed,  in  fact  I  think  he 
admitted,  that  the  proper  way  of  ascertaining  the 
value  of  that  freehold  property  under  this  section 
would  be  to  take  the  value  of  the  corpus  and 
then  ascertain  the  proportionate  values  to  the 
parties  by  reference  to  the  then  existing  condition 
of  affairs.  That  would  be  one  way,  and  it  seems 
to  me  it  would  be  the  right  way.  I  have  the 
authority  of  the  Attorney- General  for  saying 
that  at  all  evente  it  would  not  be  a  wrong  way. 
It  would  certainly  be  an  ascertaining  there  and 
then,  in  presenti,  of  the  actual  value.  Now  let 
ns  contrast  with  that  the  proposed  alternative. 
Instead  of  assessing  the  value  of  the  corpus  at 
once,  the  Local  Grovemment  Board  has  left  tbe 
rights  of  the  parties  in  each  future  year  to  be 
ascertained  by  the  standard  of  their  then  respective 
rateable  values.  That  is  to  say,  the  Local  Govern- 
ment Board  has  declined  to  fix  the  valuation,  but 
has  left  the  question  to  be  determined  in  the 
future  by  reference  to  the  yearly  varying  fortunes 
of  the  two  parties.  That  seems  to  me,  as  it  did 
to  Ghannell,  J.,  to  be  the  very  thing  which  the 


Legislature  wished  to  be  avoided.  With  refer- 
ence to  the  question  whether  these  annual  pay- 
menU  under  sect.  26  (1)  of  the  Local  Government 
Act  1888  are  "property"  within  sect.  32  of  the 
Poor  Law  Amendment  Act  1834, 1  feel  no  doubt 
whatever.  I  entirely  agree  with  all  that  my  Lord 
has  said.  Though  it  may  be  difficult  to  appraise 
the  capitalised  value  of  this  uncertain  annuity, 
it  is  not  impossible.  The  fact  that  the  Legis- 
lature appears  to  have  contemplated  the  possi- 
bility of  ite  being  withdrawn  does  not  appear  to 
me  to  alter  the  case  materially,  because  whether 
or  not  the  provision,  "  until  Parliament  otherwise 
determine,"  was  actually  inserted  in  th<^  section 
it  would  be  equally  pai^  of  the  law,  since  the 
Legislature  can  always  repeal  that  which  it  has 
enacted.  Therefore  I  think  this  annuity  is 
"  property,"  and  that  ite  value  is  capable  of 
assessment,  and  it  seems  to  me  that  tbe  proper 
way  to  adjust  its  division  is  by  reference  to  the 
existing  proportions  in  which  the  parties  are 
entitied  to  it.  I  do  not  think  it  is  conceivable 
that  it  would  be  right  to  apportion  the  capitalised 
value  of  the  workhouses  or  any  freehold  property 
possessed  by  tbe  union  except  upon  one  principle^ 
that  is,  the  principle  of  dividing  it  there  and 
then,  once  and  for  all,  upon  the  existing  rateable 
values.  I  do  not  think  it  would  be  possible  to- 
conciliate  with  that  view  a  claim  to  divide  an 
annual  snm  upon  a  different  principle  altogether — 
namely,  upon  the  principle  of  the  fluctuating 
values  of  the  future.  If  one  is  right,  the  other 
seems  to  me  to  be  wrong.  I  think  that  the  right 
principle  is  that  which  has  reference  to  values  on 
tbe  existing  basis. 

Stirling,  L.J. — I  am  of  the  same  opinion.  In 
this  case  a  union  has  been  divided  by  the  separa- 
tion from  it  of  a  particular  parish  under  the  pro- 
visions of  sect.  32  of  the  Poor  Law  Amendment 
Act  1834.  The  question  is  as  to  the  mode  in 
which  the  property  of  the  union  is  to  be  dealt 
with.  Now,  it  seems  to  me  that  one  cannot  read 
the  enactment  without  seeing  that  the  scheme  of' 
the  Legislature  was  that  the  righte  of  the  parishes,, 
or  rather  of  the  separated  bodies,  were  to  be 
ascertained  once  for  all  at  the  time  when  the- 
separation  takes  place,  Tfae  scheme  is  not  very 
minute  or  elaborate,  but  the  general  ouUine  of 
it  appears  to  me  to  be  that  one  of  the  separated 
bodies  is  to  take,  not  necessarily  the  whole,  but,, 
it  may  be,  a  part  of  the  property  of  the  union, 
and  to  pay  the  other  the  value,  to  be  ascertained 
at  that  time,  of  the  interest  of  that  other  body  in 
tbe  property  which  has  been  thus  taken.  For 
that  purpose  the  commissioners,  who  are  now 
represented  by  the  Local  Government  Board,  are 
required  to  ascertein  the  proportionate  value  to 
every  parish  of  snch  union  of  the  workhouses  or 
other  property  held  or  enjoyed  by  such  union. 
They  are  to  "  ascertain  the  value."  No  particular 
mode  of  doing  this  is  prescribed,  but  no  difference 
is  drawn  between  tbe  mode  of  ascertaining  the 
value  of  a  workhouse  and  the  .mode  of  ascertaining 
the  value  of  other  property.  As  regards  a  work- 
house, it  is  obvious  that  the  view  of  the  Legislature 
was  that  a  capital  value  should  be  put  upon  it, 
and  then,  if  it  were  kept  by  one  of  the  separating 
bodies,  that  body  should  pay  to  the  other  bodies 
the  proportionate  value  of  the  interests  which  they 
had  in  it.  The  section  goes  on  :  "And  the  said 
commissioners  shall  thereupon  " — i.e.,  upon  the 
ascertainment  of  the   proportional  values — "  fix 
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the  unotrnt  to  be  reoeived,  or  paid,  or  secured  to 
be  paid,  by  every  pariah  affected  by  such  altera- 
tion ;  and  the  earn  to  be  received,  if  any,  by  such 
parish  shall  be  paid,  or  as  the  said  commissioners 
shall  direct,  be  secured  to  be  paid  to  the  overseers 
or  guardians  of  the  same  for  the  benefit  of  such 
parish  and  in  diminution  of  the  rates  thereof  and 
of  the  expense  attending  such  alteration  ;  and  the 
sum  to  be  so  paid  or  secured  to  be  paid  by  every 
such  paiish  shall  be  raised,  under  the  direction  of 
the  said  commissioners,  by  the  overseers  or  guar- 
dians of  such  parish  or  charged  on  the  poor  rates  of 
such  parish,  as  the  said  commissioners  may  see 
fit."  This,  therefore,  is  a  direction  to  the  commis- 
sioners to  ascertain  first  of  all  the  fixed  amount  to 
be  received  or  paid,  and  then  the  mode  in  which 
that  sum,  when  it  has  been  ascertained,  is  to  be 
received  or  paid.  There  is  no  difficulty  in  working 
that  scheme  out  in  regard  to  workhouses  and  the 
other  pro^rty  which  the  Legislature  probably 
had  in  mind  when  the  Act  was  passed.  The 
difficulty  which  has  arisen  in  the  present  case 
springs  from  the  fact  that  in  1888  an  Act  was 
passed  in  which  the  Legislature  provided  for  the 
payment  by  county  councils  to  paridies  and 
unions  of  annual  sums  of  money.  Those  pay- 
ments are  property  of  a  totally  different  kind 
from  anything  that  they  enjoyed  in  1834.  I 
need  not  read  the  sections  of  the  Local 
■Government  Act  1888  which  provide  for  the 
payment  of  these  annual  sums,  but  it  is  quite 
clear  that  the  payment  is  subject  to  the  future 
will  of  Parliament  and  may  hereafter  be  with- 
drawn. Consequently  a  difficulty  arises  in  putting 
a  capital  value  upon  these  sums,  in  the  same  way 
as  a  value  might  be  put  upon  property  like  a 
workhouse.  Still,  it  seems  to  me  that  it  is  pos- 
sible to  put  a  value  upon  these  annual  sums.  I 
have  no  doubt  that  they  are  "  property "  within 
the  meaning  of  sect.  32  of  the  Act  of  1834,  and 
that  a  value  can  be  put  upon  them.  When  a 
▼alne  has  been  put  upon  them,  then  the  proper 
sum  which  is  to  be  received  or  paid,  as  the  case 
may  be,  is  to  be  ascertained  on  the  same  principle 
.as  the  value  of  the  interest  of  a  parish  in  the 
-union  workhouse.  For  example,  if  the  workhouse 
in  the  present  case  remains  m  the  possession  of 
"the  Heudon  Union,  the  union  would  nave  to  pay 
to  the  pariah  of  Willesden  the  value  of  that  parish's 
interest  in  the  workhouse.  So  if  under  the  scheme 
these  annual  sums  continue  to  be  paid  to  the 
Hendon  Union,  it  would  be  the  duty  of  the  union 
to  pay  to  the  pariuh  of  Willesden  the  value  of  the 
interest  of  the  parish  in  those  sums,  such  value 
'to  be  ascertained  upon  the  same  principles  and  at 
the  same  time  as  the  value  of  the  interest  of  the 
'parish  in  the  workhouse.  I  do  not  think  that 
there  is  any  difference  in  principle  between  the 
two  cases.  That  being  so,  it  seems  to  me  that  the 
Local  Government  Board  have  not  complied  with 
the  terms  of  the  Act  of  1834,  and  consequently 
that  the  appeal  ought  to  be  allowed. 

Appeal  allowed. 

Solicitor  for  the  Hendon  Union,  D.  B.  Soamei. 

Solicitors  for  the  Local   Government  Board, 
Sharpe,  Parker,  Priiehards,  Barham,aiiA  Lawford. 

Solicitor  for  the  parish  of  Willesden,  W.  Grant 
Qreig. 


Tkwriday,  Nov.  8, 1900. 

(Before  Smith,  M.B.,  Goluns  and 

SiisLiNa,  L.JJ.) 

Wbtlsb  «.  B1N0HA.M  BuBAj,  District 

CouNCii..  (a) 

APPLICATION  FOB  A  NEW  TBIAL. 

HighuHiy  —  Loeal  authority  —  MisfeoManee — Re- 
moval of  fence — Injury  to  traveller — Liability 
of  highway  authority. 

A  poet  and  rail  fence  was  erected  by  the  high- 
way authority,  the  predecessors  of  the  defen^ 
danie,  by  the  side  of  a  road,  which  was  liable  to 
be  flooded  from  an  adjacent  watercourse,  in 
order  to  proteet  the  public  from  danger  in  times 
cf flood. 

Many  years  after  the  defendants,  acting  upon  the 
report  of  their  surveyor  that  this  fence  was  in 
bad  repair  and  was  unnecessary,  ordered  it  to  be 
removed  and  a  short  length  to  he  erected  at  each 
end  instead.  The  fence  was  removed,  but  nothing 
further  was  done,  and  about  three  weeks  later, 
when  the  road  was  flooded,  a  man  drove  off  the 
road  into  the  Watereowrse  and  was  drowned. 

Held  {dismissing  the  appeal),  that  there  was 
evidence  upon  which  it  could  properly  be  found 
that  the  defendants  had  been  guilty  of  an  act  of 
misfea»ance  which  caused  the  death. 

This  was  an  application  by  the  defendants  for 
judgment  or  for  a  new  trial  upon  appeal  from  the 
verdict  and  judgment  at  the  trial  before  Wills,  J. 
with  a  jury  at  Nottingham. 

In  this  action  the  puiintiff  claimed  damages  for 
the  death  of  her  husband,  under  the  Fatal  Aoci- 
dente  Act  1846  (9  &  10  7ict.  c.  93),  alleging  that 
his  death  was  caused  by  the  wrongful  act,  me^eot, 
or  default  of  the  defendante. 

The  defendante  were  the  highway  authority  of 
the  Bingham  Rural  District. 

There  was  a  road  within  the  district  of  the 
defendante  along  a  part  of  which  the  defendante' 
predecessors  had,  in  1877,  er<>cted  a  post  and  rail 
fence  in  order  to  protect  persons  passing  along  the 
road  from  danger  in  times  of  flood. 

At  the  time  when  this  fence  was  erected,  there 
was  a  stream  by  the  side  of  the  road,  from  which 
floods  arose  at  times  and  covered  the  road.  This 
stream  was  subsequently  diverted,  but  the  old 
watercourse  in  times  of  flood  became  filled  with 
water  which  sometimes  overflowed  on  to  the  road. 

In  1899  the  surveyor  of  the  defendante  re^rted 
that  this  fence  was  in  a  bad  steto  of  repair  and 
would  cost  a  large  sum  to  repair  properly,  and 
that  it  was  not  needed,  except  a  short  length  at 
each  end,  and  that  sufficient  poste  and  rails  could 
be  got  oat  of  the  fence  to  do  all  that  was 
required. 

The  defendante  ordered  that  this  work  should  be 
done. 

On  the  26th  Jan.  1900  the  fence  was  entirely 
removed,  and  on  the  16th  Feb.  nothing  had  been 
done  to  replace  the  fenr«  or  to  protect  that  part 
of  the  road. 

The  surveyor  of  the  defendante  said,  when 
giving  evidence,  that  it  was  his  intention  to  place 
poste  at  intervals  by  the  side  of  the  road  in  order 
to  show  the  course  of  the  road  when  it  was  covered 
with  water  in  times  of  flood. 

On  the  16th  Feb.  the  old  watercourse  was 
flooded,  and  the  road  was  covered  with  water. 

r*)  Baponed  ti7  J.  H.  WnuAW,  Xra.,  Buristar-kt-Law. 
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The  deceased,  while  driving  a  carriage  alone 
this  part  of  the  road  on  the  night  of  the  16tn 
Feb.,  drove  ofE  the  road  into  the  old  watercourse 
and  was  drowned. 

The  action  was   tried  before   Wills,  J.  with  a 

The  learned  judge  directed  the  jnrj  that  if  they 
thought  that  this  removal  of  the  fence  under  the 
cironmstances  was  not  consistent  with  reasonable 
regard  for  the  safety  of  persons  using  the  road, 
they  could  find  a  verdict  for  tiie  plaintiff. 

The  jury  found  a  verdict  for  the  plaintiff  for 
2502.,  and  the  learned  judge  held  that  there  was 
evidence  upon  which  the  d^endants  might  be  held 
liable,  and  ordered  judgment  to  be  entered  for  the 
plaintiff. 

The  defendants  applied  for  judgment  or  for  a 
new  trial  upon  the  ground  that  there  was  no 
-evidence  upon  which  they  could  be  found  liable. 

Hugo  HowM,  Q.O.  and  W.  Appleion  for  the 
appelmnts. — lliere  was  no  evidence  upon  which 
vb»  appellants  could  be  found  liable.  As  high- 
way authority  they  cannot  be  made  liable  to  pay 
damages  for  any  injury  arinng  from  any  mere 
nonfeasance  on  their  part,  such  as  the  omission 
to  fence  the  road  : 

Cou>I«y  V.  Nawmarlctt  Local  Board,  67  L.  T.  Bep. 

486  ;  (1892)  A.  C.  345  ; 
Thompson  v.  Brighton  Coiyoration,  70  L.  T.  Bep. 

206;  (1894)  1  Q.  B.  332. 

There  was  no  duty  upon  the  defendants  to  pro- 
tect persons  using  tne  road  from  danger  by 
fencing  the  road,  or  by  maintaining  the  fence 
-erected  by  their  predeoesaors : 

Rta  V.  LlandOo  Commuriontn,   2  T.  R.  232;  1 

B.B.466; 
Wilton  V.  Hdlifaw  Corporation,  17  L.  T.  Bep.  660 ; 

L.  Bep.  3  Ex.  114. 

Therefore  the  removal  of  the  fence  was  not  an 
act  of  misfeasance  for  which  the  appellants  could 
be  made  liable.  The  removal  of  the  fence  was 
-not  the  cause  of  the  accident  to  the  deceased ;  it 
was  caused  by  the  absence  of  a  fence.  The 
ience  had  been  removed  three  weeks  before  the 
accident  happened,  and  it  might  just  as  well  be 
said  that,  if  the  fence  had  been  removed  ten 
or  twenty  years  before,  the  removal  was  the 
cause  of  the  accident.  The  cause  of  the  accident 
was  the  omission  to  fence,  and  that  is  mere  non- 
feasance for  which  the  defendants  cannot  be 
sued. 

EtheringUm  Bmith  for  the  respondent. — The 
fence  along  the  part  of  the  road  in  question  was 
erected  in  order  to  protect  the  public  from  danger ; 
the  defendants  decided  that  this  fence  should  be 
altered,  and  tibat  a  different  kind  of  fence  should 
be  provided  for  the  protection  of  the  pubUo ;  in 
oanying  out  that  alteration  the  defendants  were 
guilty  of  misfeasance  in  not  completing  tiie 
alteration  within  a  reasonable  time  after  pulling 
down  the  old  fence,  and  in  not  taking  reasonable 
oare  to  protect  the  public  while  the  alteration 
was  being  carried  out.  The  defendants  were 
negligent  in  carrying  out  the  work  which  they 
had  undertaken,  and  that  is  misfeasance  and  not 
mere  nonfeasance.  The  pulling  down  of  the 
fence  without  due  regard  for  the  safety  of  the 
imblic  was  misfeasance. 

Hugo  Toung,  Q.C.  replied. 
VoL  LXXXin.,  2151»«. 


Smith,  M.B. — This  is  an  appeal  by  the  defen- 
dants from  the  judgment  entered  for  the  plaintiff 
by  Wills,  J.  after  the  jury  had  found  a  verdict 
for  the  jtlaintiff.  It  is  admitted  that  the  position 
of  the  defendants  is  the  same  as  the  position  of 
the  former  surveyors  of  highways,  and  that  their 
liability  is  neither  greater  nor  less  than  was  tiie 
liability  of  surveyors  of  highways.  Long  ago,  in 
the  case  of  JBuueU  v.  Men  of  Devon  (2  T.  B. 
667 ;  1  B.  B.  585),  it  was  decided  that  surveyors 
of  highways  were  not  liable  for  nonfeasance — that 
is,  for  doing  nothing.  The  remedy  in  such  case 
is  by  indictment.  It  has  also  been  decided  that 
the  la,w  is  the  same  in  the  case  of  local  authorities 
in  the  position  of  surveyors  of  highw^s :  (Coioley 
V.  Netomarket  Local  Board,  67  L.  T.  Rep.  486 ; 
(1892)  A  C.  345).  The  real  question  in  this  case 
is  whether  the  plaintiff  has  not  shown  that  the 
defendants  have  oeen  guilty  of  misfeasance.  The 
facts  of  this  case  are  that,  in  1877,  there  was  a 
stream  by  the  side  of  this  road  which,  in  times  of 
flood,  overflowed  the  road,  and  that,  this  being 
danmrous  to  persons  using  the  road,  a  post  and 
rail  lence  was  erected  by  the  then  highway  autho- 
rity in  order  to  protect  the  public  in  times  of 
flood.  It  is  said  by  the  defendants  that  there 
was  no  obligation  to  put  up  a  fence,  and  I  do  not 
say  that  there  was  any  such  obligation.  Theru 
are  indeed  provisions,  in  sect.  24  ox  the  Highway 
Act  1835,  as  to  the  duty  of  surveyors  of  highways 
with  respect  to  highways  which  are  liable  to 
floods,  but  I  am  not  sure  that  they  apply  to  the 
present  case.  The  provisions  of  sect  6  of  the 
Highway  Bate  Assessment  Act  1882  have  also 
be^  ruerred  to,  which  seem  to  indicate  some 
kind  of  duty  to  put  up  post»  and  rails  for  the 
protection  of  travellers  from'  danger;  but  it  is 
said  that  merely  gives  power  to  oharge  the 
expenses  upon  the  nighway  rate  and  does  not 
impose  any  duty,  and  I  do  not  intend  to  decide 
any  question  as  to  liability  under  that  Act.  Now, 
the  fenoe  erected  by  the  defendants'  predecessors 
continued  to  exist  for  manv  ^ears.  The  defen- 
dants, upon  the  report  of  their  surveyor,  in  Oct. 

1899  ordered  this  fenoe  to  be  taken  down,  and 
that  instead  a  short  leng^  of  posts  and  rails 
should  be  put  up  at  each  end.    On  the  26th  Jan. 

1900  the  old  fence  had  been  removed  in  pursu- 
ance of  their  order,  but  nothing  at  all  was  put  up 
in  its  place,  and  the  ditoh  was  left  without  pro- 
tection. Nothing  had  been  done  by  the  16iJt 
Feb.  1900.  On  that  day  there  was  a  flood  which 
covered  the  road,  and  the  deceased  drove  off  the 
road  into  the  ditoh  and  was  drowned,  because 
there  was  nothing  to  show  the  course  of  the  road 
after  the  posts  and  rails  had  been  removed.  It  is 
contended  by  the  defendants  that  at  the  most 
there  has  been  mere  nonfeasance  on  their  part  in 
not  putting  up  posts  or  a  fence,  and  that  no 
action  will  lie  bemuse  the  plaintiff  can  only  com- 
plain of  their  omission  to  do  something.  The 
plaintiff,  however,  alleges  an  act  of  misraasance 
on  the  part  of  the  defendants  in  pulling  down  the 
old  fence.  In  my  opinion,  the  accident  was 
caused  by  an  act  of  misfeasance  on  the  part  of 
the  defendants  in  pulling  down  the  old  fence,  for 
if  they  had  not  removed  it  the  accident  would  not 
have  happened.  The  jury  found  that  the  removal 
of  the  fence  by  the  draendants  in  the  manner  and 
under  the  circumstances  in  which  it  was  removed 
was  not  consistent  with  a  reasonable  regard  for 
the  safety  <d  persons  using  the  road.    In  my 
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opinion,  the  learned  jnd^  was  right  in  holding, 
upon  that  finding  of  the  jnry,  that  the  defendants 
were  liable  for  a  misfeasance.  The  ve^'dict  and 
judgment  must  therefore  stand,  and  this  appeal 
must  be  dismissed. 

Collins,  L.J. — ^I  am  of  the  same  opinion.  The 
short  question  in  this  case  is  whether  the 
plainti^^s  husband  met  with  his  death  by  reason 
of  an  act  of  misfeasance  on  the  part  of  the  defen- 
dants. Unless  the  plaintiff  can  prove  both  that 
there  was  an  act  of  misfeasance  by  the  defendants 
and  that  the  death  was  due  to  that  act,  she 
cannot  succeed  in  her  action.  It  must  be  admitted 
upon  the  authorities  that  the  liability  of  a  high- 
way  authority  is  only  for  acts  of  misfeasance, 
and  that  there  is  no  liabilitv  for  mere  nonfeasance. 
This  case  must,  therefore,  be  dealt  with  upon  the 
footing  that  the  defendants  were  not  boimd  to 
put  up  a  fence  by  the  side  of  this  road.  The 
predecessors  of  the  defendants  had  in  fact  erected 
a  fence  along  this  road,  because  they  thought  it 
necessary  to  protect  the  public  who  used  the  road 
from  danser  in  times  of  flood.  They  thereby 
brought  about  a  new  state  of  facts.  In  the  exer- 
cise of  their  powers  as  the  highway  authority 
they  had  turned  an  unsafe  highway  into  a  safe 
highway.  The  defendants  by  what  they  did 
afterwards  turned  this  highway,  which  was  safe 
and  not  a  source  of  danger  to  the  public,  into  a 
dangerous  highway  by  altering  ite  tben  existing 
conation  by  removing  the  fence.  It  appears  to 
me  that  this  was  clear  evidence  of  misfeasance  on 
the  part  of  the  defendants,  and  also  that  the  death 
of  tne  plaintiffs  husband  was  the  result  of  that 
misfeasance.  It  was  argued  by  the  appellants 
that,  if  a  long  interval  of  time  had  elapsed  between 
the  removal  of  the  f«nce  and  the  happening  of  an 
accident  from  the  absence  of  a  fence,  it  oomd  not 
be  said  that  the  accident  was  caused  by  the  act  of 
misfeasance.  But  that  argument  does  not  cany 
the  defendants'  case  far  enough,  for  it  omite  the 
material  element  that  the  fence  was  only  required 
in  times  of  flood,  and  in  this  case  the  mischief 
arose  from  the  act  of  misfeasance  at  the  very 
time  when  the  floods  came.  The  case  might  be 
very  different  if  a  long  interval  elapsed  so  that 
it  would  be  difficult  to  connect  the  accident  with 
the  act  of  misfeasance.  I  agree,  therefore,  that 
this  appeal  fails,  and  must  be  dismissed. 

Stirling,  L.J.  concurred.  j^^^aim.Uud. 

Solicitors  for  the  appellants,  Maton,  Edwards, 
and  Maton,  for  R.  S.  Beauvumt,  Kottingham. 

Solicitor  for  the  respondent,  O.  E.  WrighU 
Motion,  for  Charles  Stroud,  Nottingham. 


Nov.  21  and  22. 1900. 
(Before  Smith,  M.B.,   Collins  and 

Stiblino,  L.JJ.) 

Gbbshax  Life  Assubancb  Societt 

V.  Bishop,  (a) 

APPEAL  VBOM    THE    QUEEN'S    BENCH   DIVISION. 

Revenue — Income  tax — Insttranee  company— Btui' 
nest  carried  on  in  foreign  countries — Interest 
received  cibroad  —  "  Received  "  in  the  United 
Kingdom^Income  Tax  Act  1842  (5*6  Vict, 
e.  35),  s.  100,  sehed.  D,  4ih  case. 

An  English   life  assurance  company,    having  its 

(a)  Beportcd  by  J.  H,  WlLLUXa,  Esq.,  BarrUter-at-Law. 


registered  and  head  offi,ce  in  London  and  als» 
having  branches  and  agencies  abroad,  had  foreign 
investments  the  interest  upon  which  was  not 
actually  remitted  to  the  United  Kingdom,,  hut 
was  used  abroad  in  the  business  of  the  com- 
pany. 

The  accounts  were  made  up  annually  and  thotoect 
the  nature  and  extent  of  the  entire  business 
carried  on  by  the  company,  both  in  the  United 
Kingdom  arid  abroad,  at  one  entire  and  indivi- 
sible business. 

AU  interest  and  dividends,  including  those  upon 
foreign  investments,  were  included  in  the  annual 
accounts  as  money  received  by  the  company,  and 
were  taken  into  account  'in  arriving  at  the 
amount  of  the  funds  upon  which  surplus  and 
profits  were  ascertained. 

No  distinction  was  made  in  the  accounts  with 
regard  to  receipts  or  expenditure,  tthether  arising 
or  made  at  Aome  or  abroad,  but  the  whole 
receipts  and  expenditwre  were  included  together 
in  one  erMre  account. 

Interest  was  paid  to  the  shareholders  during  the 
year  in  question  out  of  profits  so  ascertained. 

Held  {affirming  the  decision  of  the  Queen's  Bench 
Division),  that  the  interest  upon  the  foreign 
investments  was  "  received"  by  the  company  in 
the  United  Kingdom,  within  the.  meaning  of  the 
4dh  ease  in  sched.  D  of  sect.  100  of  the  Income 
Tax  Act  1842,  and  was  sutjeet  to  duty. 

This  was  an  appeal  by  the  Giresliam  Life  Assur- 
ance Society  from  the  judgment  of  the  Divisional 
Court  (Grantham  and  Kennedy,  JJ.)  upon  a  case 
stated  by  the  Commissioners  of  Income  Tax, 
reported  81  L.  T.  Bep.  442. 

The  Gresham  Life  Assurance  Sooiei^  appealed 
to  the  Income  Tax  Commissioners  agamst  the 
assessment  on  143,4882.  mside  upon  the  society, 
for  the  year  ending  the  5th  April  1883,  in  retpeot 
of  profite  arising  from  interest,  dividends,  and 
rente  which  had  not  been  taxed  at  their  aooroe. 

The  society  carried  on  the  bosinefis  of  life 
assurance  and  of  selling  or  eranting  annuitiea 
pursuant  to  the  provisions  of  a  deed  of  settle- 
ment. 

The  restored  and  head  office  of  the  society- 
were  in  London,  where  the  directors  and  share- 
holders met,  and  wh^ice  the  affairs  of  the  society 
were  managed. 

There  were  certain  countries  in  which  the 
society  did  no  business  of  any  kind,  bnt  the' 
society  had  f  ands  invested  in  various  securities  in. 
those  countries.  The  interest  on  those  securitiea' 
was  ather  (a)  reinvested  in  those  countries  upon 
securities  there,  or  (6)  remitted  direct  to  other 
foreign  countries  for  investment  in  those  countries, 
or  (c)  remitted  to  Great  Britain. 

In  certain  countries  the  society  carried  on 
business  by  means  of  local  agente  or  managers. 

The  society  had  funds  invested  in  various- 
securities  in  those  countries,  some  of  which  were 
compulsory  by  the  laws  of  some  of  those 
countries. 

The  interest  on  those  inveetmente,  whether 
compulsory  or  not,  was  either  (d)  reinvested  in 
those  countries  upon  securities  there,  or  (e) 
applied  in  esteblishment  and  other  expenses  in 
the  countries  where  the  interest  was  earned,  or 
(/)  remitted  direct  to  other  foreign  countries  for 
tae  general  purposes  of  the  society,  or  {g)  remitted, 
to  Great  Britain. 
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It  wa«  eBsential  for  the  pnrpoBes  of  the  society 
as  an  insarance  company  that  the  greater 
portion  of  the  premiams  received  by  them  shotild 
DC  invested  in  interest-bMirin^  secnrities,  and 
that  from  time  to  time  the  mterest  nccming 
thereon  should  also  be  invested,  and  the  above- 
mentioned  investments  were  accordingly  made 
for  that  purpose.  Those  investments  were  made 
in  the  conrse  and  for  the  purposes  of  the  business 
of  the  society,  and  the  total  amount  of  such  in- 
vestments was  taken  into  account  in  arriving  at 
the  profits  of  the  society. 

All  interest  capitalised  abroad  br  reinvestment, 
in  the  event  of  the  winding-np  of  the  society  or 
the  discontinnanoe  of  the  sooiety'a  operations  in 
any  particular  country,  woidd  form  part  of  the 
assets  of  the  society  available  for  tiie  fulfilment 
of  its  obligations. 

The  profits  of  the  society  were  divisible  among 
the  shareholders  and  participating  policy-holders 
or  otherwise  applied  in  accordance  with  the  deed 
of  settlement,  but,  except  as  afterwards  mentioned, 
no  such  profits  were  ^visible  or  divided  during 
the  year  of  assessment. 

The  sole  and  complete  management  and  control 
of  all  the  affairs,  operations,  and  business  of  the 
society,  both  in  and  out  of  the  United  Kingdom, 
were  alike,  subject  to  the  control  of  general 
meetings  of  the  shareholders,  vested  in  and  exer- 
oiaed  by  the  board  of  directors  at  the  head  office 
m  London,  where  the  meetings  of  the  directors 
and  shareholders  were  held,  and  dividends  and 
divisions  of  profits  declared  and  made,  and 
dividends  were  payable. 

The  printed  accounts  (revenue  accounts, 
balance-sheets,  &c.)  were  made  up  annually,  and 
showed  the  nature  and  extent  of  the  entire  busi- 
ness and  financial  opeiations  carried  on  by  the 
society  both  in  the  United  Kingdom  and  abroad, 
and  as  one  entire  and  indivisible  business. 

The  profits  were  ascertained  by  actuarial  valua- 
tion once  in  three  years. 

Interest  amounting  to  10851.  was  paid  during 
the  year  of  assessment  to  the  shareholders  at  the 
rate  of  52.  per  cent,  per  annum  on  the  total 
amount  of  their  paid-up  capital.  Such  interest 
was  paid  out  of  profits  as  above  mentioned. 

Under  the  policies  granted  at  the  foreip^ 
branches  of  the  society  the  claims  and  annuities 
payable  thereunder  were  respectively  payable  and 
actually  paid  at  the  branches  and  agencies 
abroad,  and  no  moneys  are  remitted  abroaid  from 
the  United  Kingdom  specifically  for  that  purpose, 
but  moneys  would  be  remitted  abroad  to  such 
countries,  if  and  when  necessary,  to  meet  pay- 
ments there  made. 

The  agents  or  managers  of  the  agencies  and 
branches  in  the  foreign  countries  in  which  the 
society  carried  on  business  from  time  to  time 
accounted  to  the  head  office  for  all  moneys 
received  and  paid  on  behalf  of  the  society,  and 
legodered  to  the  head  office  full  accounts  setting 
forth  all  transactions  at  the  agencies  and 
branches. 

The  receipts  at  the  agencies  and  branches 
abroad  included  (inler  alia)  premiums  received 
from  policy-holders,  payments  for  purchase  of 
annuities,  and  interest  or  dividends  arising  from 
foreign  securities  or  investments. 

The  payments  at  these  agencies  and  branches 
inoludeii  (inter  alia)  payments  under  policies  on 
account   of    claims,    payments    on    account   of 


annuities,  policy  surrender  values,  bonuses,  com- 
missions, management  and  office  expenses.  All 
receipts,  payments,  and  balances  in  hand  at  these 
agencies  and  branches  were  dealt  with  from  time 
to  time  in  the  manner  directed  by  means  of 
special  or  general  instructions  by  the  board  of 
directors  from  the  head  office  in  London,  and 
were  controlled  by  such  directors  by  means  of 
such  iLstructions,  and  were  either  invested  abroad, 
applied  towards  payments  abroad,  or  were  other- 
wise dealt  with  or  expended  as  might  be  required 
or  directed  by  the  board  of  directors  in  London. 

All  interest  and  dividends,  indading  those  the 
subject  of  the  assessment  appealed  against,  were 
included,  as  money  received  by  the  society,  in 
the  revenue  accounts  and  consolidated  revenue 
accounts  of  the  society  under  the  head  of 
"  Interest,  dividends,  and  rents,"  and  were  taken 
into  account  in  amving  at  the  amount  of  the  life 
assurance  and  endowment  funds  and  life  annuity 
fund,  set  out  in  the  valuation  balance-sheets  of 
the  society,  upon  which  the  surplus  or  profits 
were  ascertained. 

The  accounts  wei-e  made  out  in  the  United 
Kingdom,  and  were  accounts  made  out  by  the 
head  office  of  the  society  in  the  United  Kingdom, 
and  were  by  that  head  office  rendered  to  the 
shareholders  as  accounts  of  all  the  society's  trans- 
actions and  affairs,  which  were  all  directed  and 
controlled,  as  before  stated,  by  the  directors  from 
the  head  office  in  the  United  Kingdom. 

The  accounts  were  made  out  in  the  formpre- 
scribed  in  the  schedule  to  the  Life  Assurance  Com- 
panies Act  1870,  and  no  distinction  was  made  in 
the  accounts  of  the  society  with  regard  to  receipts 
or  expenditure,  whether  arising  or  made  in  the 
United  Kingdom  or  abroad,  but  the  whole  receipts 
and  expenditure  at  home  and  abroad  were  included 
tcwether  in  one  entire  account  in  the  revenue  and 
otner  accounts  and  valuation  of  the  society. 

If  the  interest  and  dividends  in  question  and 
the  premiums  received  abroad  had  not  been 
retained  abroad  or  remitted  from  one  fore^ni 
oountxy  or  colony  to  another,  the  society  womd 
have  been  obliged  to  send  out  from  the  United 
Kingdom  to  their  foreign  agencies  and  branches, 
for  tiie  payment  of  claims  and  annuities  or  dis- 
charge of  other  obligations,  or  for  the  payment 
of  en)enses,  purposes  of  compulsory  investment, 
or  otherwise,  an  amount  sufficient  for  such  pur- 
poses. By  not  remitting  the  interest,  dividends, 
and  premiums  in  forma  specified  to  the  United 
Kingdom  the  society  saved  the  cost  of  the 
exchange,  the  expense,  and  the  inconvenience 
which  remittances  in  that  form  would  involve. 

The  society  contended  before  the  commis- 
sioners that,  under  the  4th  case  of  sect.  100  of 
the  Income  Tax  Act  1842,  only  such  part  of  the 
said  interest  as  was  actuially  remitted  to  Great 
Britain,  during  the  year  of  assessment,  was 
assessable  to  income  tax. 

It  was  contended  on  behalf  of  the  Crown  that 
there  had  been  a  constructive  remittance  of  the 
whole  of  such  interest,  and  that  the  whole  was 
assessable  to  income  tax ;  and  the  cases  of 
Seottiah  Mortgage  Company  of  New  Mexico  v. 
MeKelvie  (2  Tax  Cas.  165)  and  Norwich  Union 
Fire  Insurance  Company  v.  Magee  (73  L.  T.  B«p. 
733)  were  relied  upon. 

The  commissioners  confirmed  the  assessment, 
and  the  society  required  a  case  to  be  stated  for 
tiie  opinion  of  the  court. 

Digitized  by  Vj005lC 


656-Voi.  Lxxxin.] 

THE  LAW  TIMES. 

[Feb.  2,  1901. 

Ot.  or  App.] 

GRB8HA.H  LlFK  ASSITRANCB  SOCIITT  V.  BI8HOP. 

[Ot.  op  App. 

Th«  queations  for  the  opinion  of  the  court 
were :  (1)  Whether  the  interest,  other  than  that 
actually  remitted  to  Great  Britain,  was  liable  to 
taxation ;  (2)  whether  the  assessment  ought  to  be 
redaoed  to  17,3422.,  the  amount  of  the  profits  of 
the  society  for  the  year  of  assessment. 

The  Income  Tax  Act  1842  (5  &  6  Yict.  c.  42) 
provides : 

Scot.  100.  And  be  it  enaoted  that  the  duties  hereby 
granted,  oontained  in  the  aohednle  marked  (D),  thall  be 
■saessed  and  charged  onder  the  following  mles,  which 
mlea  shall  be  deemed  and  oonstmed  to  be  a  part  o( 
this  Aot,  and  to  refer  to  the  said  last-mentioned  dntiea, 
as  if  Uie  same  had  been  inserted  nndar  a  special  enact- 
ment. 

Sohed.  (D).  The  said  last-mentioned  dnties  shall 
extend  to  ereij  description  of  property  or  profits  which 
shall  not  be  contained  in  either  of  the  said  aohednlea 
(A),  (B),  or  (C),  and  to  erery  description  of  employment 
of  pro&t  not  contained  in  sohednle  (E),  and  not  specially 
exempted  from  the  said  reapectiTe  duties,  and  shall  be 
charged  annnally  on  and  paid  by  the  persons,  bodies 
poUtio  or  corporate,  fraternities,  fellowships,  companies, 
or  sooietiea,  whether  corporate  or  not  corporate,  reoeiring 
or  entitled  unto  the  same,  their  executors,  administratora, 
successors,  and  assigns  respectively. 

Bnles  for  ascertaining  the  said  last-mentioned  duties 
in  the  particular  cases  herein  mentioned. 

Fourth  Case. — The  duty  to  be  charged  in  respect  of 
interest  arising  from  securities  in  Ireland,  or  in  the 
British  Plantations  in  America,  or  in  any  other  of  Her 
Majesty's  dominions  out  of  Great  Britain,  and  foreign 
securities,  except  such  annuities,  dividends,  and  shares 
as  are  directed  to  be  charged  under  schedule  (C)  of  this 
Aot. 

The  dnty  to  be  charged  in  respect  thereof  shall  be 
computed  on  a  sum  not  leas  than  the  full  amount  of  the 
sums  (so  far  as  the  same  can  be  computed)  which  have 
been  or  will  be  received  in  Great  Britain  in  the  current 
year,  without  any  deduction  or  abatement. 

The  Divisional  Court  (Grantham  and  Kennedy, 
JJ.)  gave  judgment  in  favour  of  the  Grown. 
The  society  appealed. 

Sir  E.  Clarke,  Q.O.,  Haldane,  Q.C.,  and  Stewart 
Smith  for  the  appellants. — The  learned  judges  in 
the  Divisional  Court  were  wrong  in  holding  that 
the  interest  upon  the  foreign  securities  in  ques- 
tion in  this  case  waj  "  received  "  in  the  United 
Kingdom  by  the  sociefy,  within  the  meaning  of 
the  4th  case  in  sched.  D.  of  sect.  100  of  the 
Income  Tax  Act  1842.  That  interest  was  not 
received  by  the  society  in  this  country.  The 
interest  in  question,  whether  it  was  invested 
abroad  or  was  applied  in  payment  of  liabilities 
or  expenses  abroad,  was  never  received  by  the 
society  in  this  country,  and  is  not  chargeable 
with  income  tax.  To  be  chargeable  under  the 
4th  case  the  foreign  interest  must  be  actually 
received  in  this  country ;  the  statute  says  nothing 
about  a  "constructive"  receipt.  The  case  (n 
Forbes  v.  SeotHsh  Provident  Institution  (3  Tax 
Cas.  443)  is  exactly  in  point  in  the  present 
case,  and  shows  that  this  interest  was  not 
"  ivceived  "  in  this  country  by  reason  of  the  fact 
that  it  was  included  in  the  accounts  of  the 
society  made  up  in  this  country.  The  other 
Scotch  case — Scottish  Mortgage  Company  of  New 
Mexico  V.  McKelvie  (2  Tax  Gas.  165) — is  clearly 
distineuishable,  because  it  was  decided  upon  the 
ground  that  the  company  would  have  been  acting 
ulegally  if  the  foreign  interest  in  question  had 
not  been  received  in  this  country,  and  that  they 
were  therefore  estopped  from  saying  that  it  had 


not  been  so  received.  At  the  most  the  society  is 
liable  to  pay  income  tax  only  upon  the  profits, 
and  not  upon  the  whole  of  the  interest  reoaved 
abroad  and  used  there  to  meet  liabilities  and 
expenses.    They  referred  also  to 

Oolquhmm  v.  Broolu,  59  L.  T.  Bep.  661  ;  21  Q.  B. 

Div.  52 ; 
Cltrieal,    Mtdieal,   and    General  Life   Asrurance 
Bodtty  V.  Carter,  59  L.  T.  Bep.  827 ;  22  Q.  B. 
Div.444; 
Jforwich  Union  Fire  Innurance  Company  v.  Magae, 
78  L.  T.  Bep.  733. 

Sir  B.  B.  Fimiay  (A.-G.),  Sir  E.  H.  Carson 
(S.-G.),  and  Danckwerts,  Q.G.  for  the  respondent 
— The  real  point  in  this  case  is  the  narrow  one 
whether  interest  upon  foreign  securities  can  he 
"  received  "  in  this  country,  within  the  meaning 
of  the  4th  case,  when  the  monejy  is  not  remitted 
to  this  country  in  specie — ^that  is,  in  cash.  There 
can  be  on  aotoal  receipt  in  this  country  of  such 
interest,  although  it  is  never  remitted  tn  specie, 
an  aotuiil  receipt  in  law.  If  the  interest  is  taken 
into  account  and  dealt  with  in  this  country  as  if 
it  had  been  remitted,  then  there  is  an  actual 
receipt  in  this  ooanti7.  The  facts  stated  in  the 
special  case  show  that  that  happened  in  the 
present  case.  The  business  of  tms  society  was 
"  one  entire  and  indivisible  business,"  and  all  its 
accounts  were  made  up  upon  that  basis.  All  the 
foreign  interest  in  question  was  included  in  the 
accounts  of  the  society  for  the  purpose  of  ascer- 
taining profits,  and  5  per  cent,  interest  was  paid 
to  the  shareholders  out  of  the  profits  so  ascer- 
tained. The  Scotch  case  of  Scottish  Mortgage 
Company  of  New  Mexico  v.  MeKelvie  (ubi  sup.), 
which  was  decided  in  1886  and  has  ever  nnoe 
been  acted  upon  in  practice,  decided  that  under 
such  circumstances  the  foreign  interest  was 
"received"  in  the  United  Kingdom.  Forbes 
V.  Scottish  Provident  Institution  (uM  sup.)  was 
decided  on  different  oironmstances,  for  in  that 
case  nothing  was  done  with  the  interest  in  this 
country,  alwOugh  it  was  entered  in  the  accounts. 
That  part  of  the  interest  which  was  applied  in 
payment  of   expenses  or  liabilities    abroad  was 

C'i  as  much  "  received  "  in  this  country  as  if  it 
been  sent  here  and  then  sent  oat  again  to 
be  used  in  the  business  of  the  society.  There 
are  two  other  cases  which  are  in  favour  of  the 
Crown: 

Bartholomay  Brewing  Company  v.  Wyatt,  69  L.  T. 

Bep.  561 ;  (1893)  2  Q.  B.  499 ; 
Denver  Hotel  Company  v.  Andrews,  43  W.  B.  109 ; 
3  Tax  Cas.  356. 

Those  cases  show  that  the  interest  upon  foreign 
securities  in  question  in  this  case  was  "  received  " 
in  this  country  within  the  meaning  of  the 
statute. 

Haldane,  Q.G.  in  reply. — The  payment  ot 
interest  to  shareholders,  which  is  mentioned  in 
the  case,  was  only  a  provisional  and  not  a  final 
or  conclusive  payment,  for  the  valuation  to 
ascertain  profits  was  triennial,  as  is  stated  in 
the  case.  The  interest  which  was  retained  and 
invested  abroad  was  clearly  not  "received"  in 
this  country,  as  is  shown  by  the  de^on  in 
Forbes  v.  Scottish  Provident  Institution  {ubi 
sup.);  and  the  interest  which  was  retained  and 
appUed  abroad  to  pay  expenses  and  liabilities  is 
in  just  the  same  position  as  money  retained 
abroad  for  investment. 
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SiDTH,  M.B. — Thie  ia  an  ^p«al  from  the  judg- 
ment of  the  Qneen's  Bench  Division  in  favonr  of 
the  Grown.  The  aubjeot — that  ia,  the  Greaham 
Life  Aaanrance  Company — has  appealed.  The 
point  raiaed  is  whether  or  not  nnder  the  provi- 
aiona  of  the  Income  Tax  Act  1842  and  the  rales 
in  ached.  D  of  aect.  100  the  Grown  ia  entitled  to 
levy  income  tax,  at  whatever  rate  it  mar  be, 
during  the  Tear  of  asaeaament  upon  dividends 
received  on  foreign  seonritiee.  That  is  the  qnes-, 
tion.  That  brings  us  firat  of  all  to  the  4th  case 
under  sched.  D  of  sect.  100,  becauae  we  must 
arrive  at  the  true  interpretation  ot  that  rule  in 
the  firat  instance  before  we  can  deal  with  the 
matters  which  appear  upon  the  ^aota  of  this  case. 
Now,  this  point  is  rather  a  short  one ;  it  ia  aimply 
this :  Sched.  D  of  sect.  100  of  the  Income  Tax 
Act  1842  contains:  "Bnles  for  ascertaining  the 
said  last-mentioned  duties  in  the  particular  cases 
herein  mentioned."  Then  come  the  lat  case, 
2nd  case,  and  3rd  case,  with  which  we  have  not 
now  to  deal.  Then  the  4th  case  says :  "  The  duty 
to  be  charged  in  respect  of  interest  arising  from 
.  .  .  foreign  securities,  except  such  annuities, 
dividends,  and  shares  as  are  directed  to  be  charged 
under  sched.  C  of  this  Act.  The  duty  to  be 
charged  in  respect  thereof  shall  be  computed  on 
a  sum  not  less  than  the  full  amount  of  uie  sums 
(so  far  as  the  same  can  be  computed)  which  have 
been  or  will  be  received  in  Great  Britain  in  the 
current  year,  without  any  deduction  or  abate- 
ment." The  question  in  this  case  is.  What  is  the 
meaning  of  the  words  "have  been  or  will  be  received 
in  Great  Britain "  P  It  seems  to  me  to  be  clear 
that  that  is  a  limitation  which  the  Legislature  has 
put  upon  the  otherwise  general  form  of  this  4th 
case.  In  order  to  make  mcome  tax  payable  upon 
the  interest  or  dividends  upon  foreign  securities, 
they  must  "have  been  or  wiU  be  received  in 
Great  Britain  in  the  current  year."  Now,  at 
some  time  in  the  early  part  of  this  case  it  has 
been  said,  and  the  expression  has  been  used 
by  some  of  the  learned  judges,  that  the  word 
"  received  "  means  "  constructively  "  received.  I 
did  not  like  that  expreasion  at  aU,  and  I  do  not 
like  it  now,  and,  if  I  were  driven  to  read  the  word 
"  constructively  "  into  this  rule,  I  should  not  be 
delivering  the  judgment  I  am  about  to  deliver. 
There  must  be  a  receipt,  an  actual  receipt,  of  the 
amount,  but  that  receipt  need  not  be  in  specie — it 
may  be  in  account ;  but  it  seems  to  me  that  a  receipt 
in  account  is  just  as  much  a  receipt  as  a  receipt 
tn  specie.  Tbat,  in  my  opinion,  is  the  true 
meaning  of  this  rule ;  and  1  think  that  is  the 
reading  which,  in  the  Scotch  case  of  Scottish 
Mortgage  Company  of  Neio  Mexico  v.  MeKelvie 
(2  Tax  Gas.  165),  the  Lord  President  (Lord 
Inglis),  Lord  Mure,  and  Lord  Shand  put  upon 
tbis  rule.  They  did  not  do  so  in  so  many  words,  out 
they  came  to  the  conclusion  that  in  that  case 
thore  had  been  a  receipt  in  account  of  foreign 
dividends,  and  they  held  that,  tiiat  being  so,  the 
Crown  was  entitled  to  income  tax  upon  the 
dividends  so  received.  What  are  the  real  facts  of 
this  case  ?  Why,  that  the  Gresham  Society  has 
received  dividends  on  foreign  securities.  These 
dividends  were  undoubtedly  received  by  their 
agents  in  foreign  parts.  These  dividends  so 
received  thev  have  brought  into  account  in 
making  up  their  profit  and  loss  account.  That 
is  perfectly  right.  Then,  as  appears  by  the  supple- 
mental case,  "interest  amounting  to  1085Z.  12<. 


WHS  paid  during  the  year  ot  assessment  to  the 
sharenolders  at  the  rate  of  51.  per  cent,  per  annum 
on  the  total  amount  of  their  paid-up  capital. 
Such  interest  was  paid  out  of  profits  as  above 
mentioned."  That  is,  they  brought  into  account, 
amongst  other  things,  these  dividends  upon  these 
toTWga  securities ;  they  brought  in  their  other 
income ;  and  on  the  other  side  they  debited  their 
expenditure ;  and  then,  out  of  the  profits  so 
ascertained,  they  paid  interest  to  their  share- 
holders, and  "  such  interest  was  paid  out  of 
the  profits  as  above  mentioned."  Now,  what 
is  the  inference  to  be  drawn  from  such  a  state 
of  facts  as  this  P  It  seems  to  me  that  the  irre- 
sistible inference  to  be  drawn  is  this  :  that  they 
have  received  theae  foreign  dividenda  in  account. 
Therefore,  when  the  Crown  says  that,  under 
the  4th  case  of  the  Income  Tax  Act,  they  ara  liable 
to  pay  income  tax,  it  will  not  do  for  the  Gres- 
ham Company  to  say  that  they  have  not  received 
in  the  IJmted  Kingdom  the  foreign  dividenda. 
Therefore  it  seems  to  me  that  upon  this  point 
— and  that  is  sufficient  to  conclude  this  case — 
which  is  the  ground-work  of  the  decision  of  the 
learned  judges  of  the  Queen's  Bench  Division, 
this  interest  does  come  within  the  4th  case,  and 
that  the  Crown  are  right  in  their  contention 
that  they  are  entitled  to  income  tax.  They  are 
entitled  to  income  tax  at  the  current  rate  upon 
all  such  foreign  interest  as  has  been  brought 
into  the  profit  and  loss  account  by  this  society, 
and  upon  which  that  society  has  paid  the  5  per 
cent,  cuvidend  or  interest.  As  regards  the  case 
of  Forbes  v.  Scottish  Provident  InstituHon  (3  Tax 
Gas.  443)  and  the  earlier  case  of  SeotOsk  Mort- 
gage Company  of  New  Mexico  v.  McKeUiie  (tibisuf.), 
the  latter  case,  though  it  is  not  a  binding  decision 
upon  us,  is  very  much  in  favour  of  the  Grown. 
I  must  say  that  at  first  blush  in  Forbes'  case 
{vbi  stm.)  the  judgment  of  the  Lord  President 
(Lord  Robertson)  would  be  against  the  Grown; 
but  on  looking  at  tbe  judgment,  as  has  been 
pointed  out  by  my  brother  Collins,  it  seems 
to  me  that  the  ground-work  there  was  that  the 
foreign  dividends  were  left  where  they  were  in 
foreign  parts — they  were  not  brought  over  and 
brought  mto  account  in  making  up  Uie  profit  and 
loss  account,  and  no  dividends  had  been  paid  out 
of  that  profit  to  the  shareholdera.  It  seema  to 
me,  therefore,  that  this  case  falls  within  McKelviefs 
case   (ubi  sup.),  and  not  within  Forbes'  case  {vbi 

Z,).  There  are  other  cases,  if  one  wants  them, 
ch  are  in  favour  of  the  Crown.  I  mean  Bar- 
tholomay  Brewing  Company  v.  Wyatt  (69  L.  T. 
Bep^l;  (1893)  2  Q.  6.  499)  and  the  judgment 
of  Williams,  J.  in  Denver  Hotel  Compamy  v. 
Andrews  (43  W.  B.  109 ;  3  Tax  Gas.  356) ;  and 
there  is  also  the  judgment  of  mv  brother 
Wright  in  the  former  case,  which  is  veiy 
apposite,  though  I  am  not  sure  it  was  necessary 
to  the  decision  in  that  case,  in  which  he  says : 
"  It  appears  to  me  that,  if  the  4th  caae  were 
applicable,  theae  dividends  ought  in  point  of  law 
to  be  regarded  as  received  in  England."  I  think 
myself  that  the  judges  of  the  Queen's  Bench 
Division  were  right  in  the  conclusion  at  which 
they  arrived,  and  that  this  appeal  must  be  dis- 
missed. There  is  one  other  word  I  want  to  say.  I 
think  the  true  construction  of  the  paragraph  in  this 
special  case,  in  which  it  is  stated  that  it  would 
have  been  necessary  to  remit  money  abroad  if  the 
interest  had  not  been  retained  abroad,  is  this: 
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It  was  iuBerted  for  the  purpose  of  differentiating 
the  fact  of  the  diTidenda  being  brought  over  in 
tpecie  and  being  bronght  into  account.  It  is  not 
intended  to  be  stated,  as  I  at  one  time  thought, 
that  these  dividends  were  left  out  there  and 
never  came  here  at  all,  in  account  or  otherwise, 
and  I  think  that  the  words  in  the  middle  of  that 
paragraph  show  this — "  by  not  remitting  the 
interest  in  forma  tpeoificd  " — that  means  in  specie. 
Then  oomes  the  question  which  is  raised  in  that 
paragraph.  For  these  reasons  I  am  of  opinion 
that  the  Orown  ia  entitled  to  judgment,  and  that 
the  appeal  ought  to  be  dismissed. 

OoLUKB,  L.J. — I  am  of  the  same  opinion.  I 
think  that,  unless  it  is  to  be  held  that  there  can 
be  no  receipt  in  the  United  Kingdom  unless  there 
is  a  payment  in  specie— or  in  formd  speeified  as 
it  is  put  in  what  we  are  told  is  Scotch  Latin — we 
can  find  no  middle  course,  and  must  hold  that  a 
receipt  in  this  case  is  shown  by  the  fact  that  there 
has  been  an  account  taken  between  the  parties  on 
the  basis  of  which  the  party  reoeiTine — that  is, 
the  insurance  company— has  treated  the  sums  in 
question  as  received  and  made  payments  upon 
that  basis.  It  seems  to  me  that,  if  that  does  not 
amount  to  a  receipt  in  this  country — ^it  unques- 
tionably amounts  to  a  receipt  in  point  of  law — 
there  is  no  middle  course  that  we  can  accept  short 
of  holding  that  the  payment  must  be  in  speeie,  or, 
as  Mr.  Haldane  grapmcaily  put  it  in  the  areu- 
ment,  that  the  ships  must  be  sent  from  one  side 
to  the  other  containing  the  bullion.  Now,  it 
seems  to  me  that  it  would  be  an  outrage  upon 
common  sense  and  would  upset  the  ordinary 
transactions  of  commerce  if  we  were  to  hold 
that  there  can  be  no  i-eoeipt  in  this  country 
unless  it  is  a  receipt  in  speeie.  It  is  common 
knowledge  that  every  day,  to  a  higher  and 
higher  degree,  the  business  of  the  world  is 
transacted  without  any  actual  transfer  of  specie 
at  all;  and  what  has  faiappened  in  this  case  seems 
to  me  to  have  been  no  more  than  what  happens  in 
commercial  transactions  every  day,  whether 
between  people  in  one  conntnr  and  another  or 
between  people  in  different  places  in  the  same 
country — ^namely,  a  settlement  in  account  treating 
the  sums  due  from  the  one  as  a  set-oS  against 
the  sums  due  from  the  other.  The  result  of  that 
is,  in  each  case,  to  support  a  plea  of  payment  in 
point  of  law.  I  think  thac  when  there  is  a  pay- 
ment in  point  of  law  it  assumes  this :  that  the 
transaction  amounts  to  an  actual  delivery  by  the 
debtor  to  his  creditor  of  the  sum  due.  it  is  the 
business  of  the  debtor  to  seek  the  ci-editor,  and 
not  the  business  of  the  creditor  to  seek  the 
debtor ;  therefore,  if  the  facts  will  support  a  plea 
of  payment,  then  I  think  that  that  carries  with  it 
the  presumption  that  the  person  paid  has  received 
the  money  at  the  place  where  he  happens  to  be. 
That  does  seem  to  me  to  be  common  sense  apart 
from  authority.  But  in  this  case  we  have  the 
anthority  of  the  court  in  Scotland  as  far  back  as 
1886,  in  MeKelvie's  case  {ubi  sup.).  From  that  day 
to  this,  BO  far  as  I  know,  that  case  has  never  been 
questioned.  It  is  exactly  in  point,  it  seems  to  me, 
in  the  present  inquiry — exactly  the  same  elements 
occurred  there  as  occurred  here.  The  ground 
on  which  the  receipt  was  inferred  there  was  that 
the  item  in  question,  which  was  said  to  have  been 
received,  had  been  taken  into  account,  and  on  the 
balance  so  arrived  at  by  taking  that  into  account 
the  payment  had  been  made.    Now,  Mr.  Haldane 


distinguished  that  case  on  the  ground  that  there 
was  what  he  called  an  estoppel,  and  one  judge  (the 
Lord  President),  no  doubt,  does  state  a  fact  as 
influencing  his  judgment,  and  that  is,  that  to  have 
treated  the  money  which  the  company  had  in  ita 
hEuids  there  as  the  proceeds  of  the  moneys  raised 
by  debentures  as  being  applied  in  the  payment  of 
dividends  would  have  be^  to  assume  that  they 
had  committed  an  illegality,  and  therefore  he  uses 
that  fact  as  an  additional  ground  for  holding  that 
the  money  which  was  legally  applicable  for  pay- 
ment of  dividends  was  so  applied  by  them  as 
money  coming  from  the  other  side  of  the  water. 
But  it  seems  to  me,  as  pointed  out  by  the 
Attorney- General,  that  that  was  only  one  step- 
ping stone  by  which  he  arrived  at  the  conclusion 
that  the  settlement  in  account  was  what  it  pur- 
ported to  be— namely,  a  utilisation  of  the  funds 
on  the  credit  side  for  the  purpose  of  meeting  the 
funds  on  the  debit  side.  It  was  an  additional 
fact  which  made  it  impossible  to  reject  the 
primA  fade  inference  derivable  from  the  fact 
of  the  two  sums  being  brought  into  account  in 
that  way.  The  other  two  judges  do  not  rely 
upon  tliat  element  at  all.  Whether  it  was  an 
element  in  the  case  or  not,  it  certainly  was  not  an 
estoppel,  and  it  could  not,  in  my  judgment, 
differentiate  the  case  in  any  way  from  an  orainafy 
case  where  there  are  items  on  the  one  side  and 
items  on  the  other,  and  a  balance  struck  and  the 
balance  applied.  Now,  that  case  was  followed  by 
another  case — Forbes'  case  (ttbi  sup.) — and  Mr. 
Haldane  relied  on  that  case  as  being  inconsistent 
with  the  previous  case,  and  therefore  leaving  ns 
at  large  to  choose  which  of  the  two  weprafer. 
Witiiout  exercising  that  choice,  even  if  it  were 
open  to  me,  and  I  do  not  think  it  is  open  to  me, 
because  it  does  not  seem  to  me  that  there  is  any- 
thing inconsistent  between  the  two  decisions,  I 
think  it  is  quite  dear  that  the  Lord  President  in 
Forbes'  case  {ubi  sup.)  was  dealing  with  a  case 
where  nothing  had  been  done  on  this  side  of  the 
water  with  the  funds  which  came  into  existence 
at  the  other  side  of  the  water.  I  think  that  ia 
the  keynote  to  the  whole  podtion ;  there  was  no 
payment  of  dividend  after  a  balance  had  been 
arrived  at;  there  was  no  payment  of  dividend 
in  that  case  at  all  as  there  had  been  in  the  other ; 
and  in  dealing  with  the  case  the  Lord  President 
says  :  "  There  is  nothing,  as  far  as  appears,  done 
wi&'  the  colonial  interests  in  question"  (the 
colonial  interests  being  the  funds  as  to  which  the 
question  was  whether  they  had  been  received  in  this 
country  or  not)  "  except  to  leave  them  where  they 
are."  Therefore  no  dominion  had  been  asserted 
over  them,  nor  had  that  dominion  been  asserted 
to  the  extent  of  applying  them  and  applying  them 
in  this  country.  Therefore  it  fell  short  of  the 
essential  element  out  of  which  the  evidence  of 
receipt  is  made  in  this  case.  Then  I  think  that 
the  oDservations  that  follow  are  to  be  read  by  the 
light  of  that  preliminary  statement  which  is  the 
key  to  the  whole  position ;  and  he  goes  on  at  the 
end — dealing  with  MeKelvie's  case  (ubi  sup.) — to 
say  that  tlmt  case  "  was  totally  different.  The 
money  there  could  only  be  said  not  to  have  been 
received,  if  money  sent  home  by  bill  is  not  received 
in  this  country,  or  if  no  colonial  interests  are 
received  in  the  United  Kingdom  which  do 
not  reach  it  in  specific  form,"  evidentlT 
implying  that  there  might  be  wave  by  whicui 
colonial    interest    might    reach    this    country 
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«hort  of  a  payment  in  epecie.  It  seemB  to 
me,  therefore,  that  this  case  adopts  the  pre- 
vions  decision,  and  really  says  nothing  in  the 
least  degree  incompatible  with  it ;  and,  so  far  as 
the  decision  itself  is  concerned,  the  point  really 
did  not  arise.  I  think,  therefore,  that,  it  being 
fonnd  in  this  case,  and  I  treat  it  as  found  (as  the 
decision  has  found)  that  as  the  result  of  an 
aocomit  taken  in  this  way  a  balance  was  arrived 
at  and  that  balance  was  applied  to  the  payment 
of  dividends,  there  has  clearly  been  a  receipt  in 
this  country.  I  do  not  think  Mr.  Haldane's  con> 
tention  that  the  pajrment  of  dividends  most  be 
regarded  as  only  provisional,  leaving  the  rights  of 
the  parties  just  as  though  no  such  payments  had 
been  made,  can  be  supported,  in  point  of  fact,  in 
view  of  the  finding,  which  has  be^  referred  to  by 
the  Master  of  the  Rolls,  in  the  case  that  the 
interest  was  paid  out  of  profits  ascertained  as 
therein  mentioned — a  finding  which  is  based  upon 
an  obligation  imposed,  as  the  Solicitor- General 
I>ointed  out,  by  the  deed  of  settlement  of  the 
society.  I  think  the  Solicitor-General  was  really 
well  justified  in  calling  attention  to  the  central 
fact,  that  this  is  one  undivided  society,  and  that 
the  debts  are  due  from  that  society  itself  wherever 
incurred.  There  are  not  separate  businesses  in 
oach  of  the  different  parts  of  the  world  where  they 
cany  on  business ;  it  is  one  business  creating  one 
debtor,  the  society  itself,  and  one  person  entitled 
to  receive,  the  society  itself.  When  that  is  borne 
in  mind  and  applied  to  the  fact  that  the  whole 
account  is  taken  together,  the  credit  items  on  the 
one  side  and  the  debits  on  the  other,  a  balance 
struck,  and  all  applied  by  that  central  authority 
whose  locus  is  the  United  K^gdom,  I  think  that 
they  cannot  so  apply  tiiem  without  raising  the 
implication  that  they  have  received  that  money, 
over  which  they  are  exercising  that  dominion,  and 
which  the^  are  applying  in  the  way  of  paying  their 
debts.  It  18  not  necessary,  in  view  of  the  facts  which 
have  now  been  clearly  put  before  ns,  to  deal  with 
the  subordinate  contention  of  the  Solicitor- 
General  arising  upon  the  statement  in  the  case  as 
to  the  necesm^  ca  remitting  money  abroad.  We 
have  here  conclusive  evidence  that  they  have 
'finally  and  absolutely  asserted  their  confarol  over 
the  wbole  fund  in  question  and  dealt  with  it  by 
paying  out  a  balance  arrived  at  by  taking  it  all 
into  consideration,  and  therefore  it  is  not  neces- 
sary to  consider  the  subordinate  point  as  to  orders 
beiiig  given  for  the  reinvestment  of  these  interests 
received  abroad.    I  pronounce  no  opinion  on  that 

rtrt  of  the  case ;  I  decide  it  on  the  grounds  which 
have  already  stated. 

Stiblino,  L.J. — ^I  am  of  the  same  opinion. 
^The  (jnestion  is  a  very  short  one — ^namely,  whether 
certain  interest  or  dividends  which  have  accrued 
in  foreign  countries  to  this  sociej^  can  be  said  to 
have  been  "received"  in  the  United  Kingdom 
within  the  meaning  of  the  Income  Tax  Act  1842. 
It  is  conceded  that  that  interest  has  not  been 
specifically  received  by  the  company  in  this 
country,  but  the  word  "  specifically  "  is  not  in  the 
Act,  and  the  question  is  whether  in  point  of  fact 
the  interest  has  not  been  in  some  form  or  other 
received  in  the  United  Kingdom.  Now,  the  facte 
which  are  relied  upon  for  this  purpose,  as  showing 
that  the  interest  has  been  so  received,  are  shortly 
these :  The  company  carries  on  business  in  a  great 
number  of  counti-ies  as  well  as  in  England,  but 
the  business,  as  is  stated  in  the  case,  is  one  indi- 


visible business.  The  accounte,  which  are  pre- 
pared by  the  company  yearly  in  accordance  with 
the  requirements  of  the  Life  Assurance  Com- 
puiies  Act  of  1870,  embrace  without  distinction 
aU  the  business  transactions  of  the  company  in 
whatever  country  they  are  carried  on.  Under 
one  of  the  articles  of  the  deed  which  governs  the 
afEairs  of  the  company,  the  shareholders  are 
entitled  to  be  paid  yearly  out  of  the  profits  a 
dividend  of  5  i>er  cent,  upon  the  amount  of  the 
capital  which  is  paid  up.  I  cannot  see  anything 
in  that  article,  or  in  any  others  to  which  our 
attention  has  been  called,  which  makes  such  a 
payment  provisional.  No  doubt  the  company  do 
not  every  year  go  through  the  form  of  having  a 
valuation  of  every  asset ;  that  is  only  done,  as  I 
understund  it,  once  in  every  three  years ;  but  in 
every  intermediate  year  they  do  make  up  an 
account,  as,  in  fact,  they  are  obliged  to  do  by  the 
statute,  and  they  bring  aU  the  property  of  the 
company  (capital,  of  course,  as  well  as  income) 
into  one  account,  and  upon  the  basis  of  that 
account  so  arrived  at  they  pay  the  dividend  of  5 
per  cent  to  the  shareholders.  Now,  that  being 
so,  the  case  is  brought  almost  in  terms  within  the 
case  which  was  decided  in  Scotland,  in  the  year 
1886,  by  the  First  Division  of  the  Court  of  Session 
— McKelvie's  case  (uM  sup.) — in  which  it  was  held 
that  such  a  dealing  with  the  interest  received  in 
foreign  parte  constituted  a  receipt,  or  was  evidence 
of  a  receipt,  within  this  country.  It  was  at  first 
contended,  as  I  understand,  that  there  could  be 
no  receipt  in  this  country  unless  in  some  form 
there  was  a  specific  remittance  of  the  money 
which  was  received  abroad  to  this  country ;  but 
that  could  not  be  maintained.  In  McKelvie's 
case  (ubi  sup.)  this  happened :  There  was  in 
the  hands  of  agento  of  the  company  in  America 
a  certain  sum  which  had  beien  received  in 
respect  of  interest  which  had  accrued  there ;  there 
was  in  the  hands  of  the  directors  at  home  a  fund 
which  had  arisen  on  capital  account  which  in 
ordinary  course  ought  to  be  remitted  to  America 
and  invested  in  securities  there ;  dividends  were 
payable,  and,  with  a  view  to  payment  of  the 
dividends,  the  directors  of  the  company  told  the 
agente  in  America  to  retein  the  interest  which 
tiiey  had  got  there,  and  to  apply  it  in  satisfying 
the  liabilities  in  America ;  ana  tbat,  on  the  other 
hand,  they  would  retain  in  this  country  the  money 
which  ought  to  go  out  to  America,  and  apply  that 
in  payment  of  the  dividend  to  the  shareholders. 
It  was  decided  that  that  really  amounted  to  a 
receipt  in  this  country  of  the  American  dividends. 
I  must  say  that  that  case  seems  to  me  to  almost 
decide  the  present  case;  the  differences  are 
immaterial.  As  to  the  second  Sootoh  case  which 
was  cited — Forbes'  case  (ubt  sup.)  —  it  seems  to 
me  to  be  quite  capable  of  being  distinguished  on 
the  ground  which  has  been  idready  mentioned, 
nammy,  that  there  merely  an  account  had  been 

Srepanad  in  which  these  dividends  had  been  intro- 
nced,  but  that  nothing  further  than  that  had  been 
done,  so  that  really  the  matter  stood  on  the  footing 
of  a  man  m airing  an  entry  in  his  own  book  but  not 
acting  upon  it.  McKelvie's  case  {ubi  sup.)  was 
decided  so  long  ago  as  1886 ;  it  has  been  followed 
by  the  conrte  of  this  country  in  various  cases, 
and  has  never  been  dissented  from.  I  should  be 
very  sorry,  in  that  state  of  things,  to  depart  from 
the  law  which  has  thus  been  laid  down.  It  seems 
to  me  that  the  decision  is  well  justified,  and  tiiat 
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we  oneht  to  foUow  it.  On  these  Kroands  I  agree 
with  we  condDudoiM  which  have  oeen  arriTed  at 
by  my  learned  brothers.  Appeal  cUsmissed. 

Solicitors  for  the  appeUants,  Devonshire,  Monk- 
land,  Damee,  and  Sanders. 

Solicitor  for  the  respondent,  The  Solicitor  of 
Inland  Bevewue. 


Wednesday,  Dee.  12, 1900. 

(Before  SmTH,  1I.B.,  Gollinb  and 

Stiblino,  L.JJ.) 

Fabnhau  Flint  Comfant  v.  Fabnhah 

Union  (a) 

AFFBAL  FBOM  THE  QUXBN'S  BBNCH  DIYIBION. 

Poor  rate  —  Attessment  —  Gravel  pit  —  Cfravel 
exhausted  in  part — Anmrnl  value — Mode  of 
ascertaining  annual  value. 

By  three  agresments,  made  respectively  on  the 
24<h  June  1897,  the  I5th  April  1898,  and  the 
nth  Nov.  1898,  a  company  purchased  from  the 
landowner  three  plots  of  gravel  comprising 
respeeiively  one  acre  and  a  half,  one  acre,  and 
one  aere  of  land. 

The  company  was  entitled  to  the  exclusive  occupa- 
tion of  the  plots  until  the  expiration  of  the 
respective  agreements,  the  first  being  for  one 
year  and  a  half  and  the  other  two  for  one  year 
each. 

A  poor  rate  was  made  on  the  9th  Dec.  1898,  and 
the  company  were  rated  as  occupiers  of  the  three 
and  a  half  acres,  of  which  they  were  then  in  rate- 
able occupation. 

At  that  daie  the  gravel  was  exhausted  in  the  two 
acres  and  a  half  comprised  in  the  two  earlier 
agreements,  and  the  land  was  used  only  for 
the  purpose  of  storing  gravel  already  dug,  and 
the  gravel  in  the  remaining  acre  was  being  dug. 

The  price  paid  for  the  first  olot  was  1501.,  and  for 
each  of  ike  other  plots  1752. 

The  company  were  rated  at  400!.  rateable  value. 

The  quarter  sessions,  on  appeal,  held  that  the 
annuo!  value  of  the  land  at  the  date  of  the  rate 
ought  to  be  taJeen  at  the  amount  of  rent  at  which 
the  land  could  then  reasonaMy  be  ewpeeted  to  be 
let  to  a  yearly  tenant,  regard  being  had  to  the 
value  of  the  gravel  in  the  unexhausted  acre  of 
land  and  to  the  valv^  of  the  other  two  acres 
and  a  half  for  storage  purposes,  and  upon  (hat 
principle  reduced  the  assessment  to  2421.  rateable 
vcdue. 

Held  {dismissing  the  appeal),  that  the  quarter 
sessions  had  applied  the  proper  principle  in 
ascertaining  thi  anntuil  value  of  Uie  heredita- 
ment in  question. 

Bex  V.  Bedworth  (8  East,  387)  approved ;  Reg.  v. 
Whaddon  (32  L.  T.  Bep.  633  j  27.  Bep.  10  Q.  B. 
230)  distinguished. 

This  was  an  appeal  by  the  Famham  Union  from 
the  order  of  the  Divisional  Court  (Chanuell  and 
Backnill,  JJ.)  upon  a  special  case  stated  by 
quarter  sessions. 

A  special  case  was  stated  by  the  quarter 
sessions  for  the  county  of  Surrey  upon  an  appeal 
against  a  rate,  made  on  the  8th  Dec.  1898,  in 
which  rate  the  Famham  Flint  Oompany  were 
rated  as  the  occupiers  of  a  gravel  pit. 

The  oompany  carried  on  business  as  gravel  and 

(a)  Bepoitcd  by  J,  H.  WOLiahs,  E*q.,  B«rrt<t«r-at-Iiaw. 


sand  merchants,  and  for  the  purposes  of  their 
business  from  time  to  time  mtered  into  agiee- 
ments  with  the  owners  of  land  for  the  pnraiase 
of  gravel  therein.  By  those  agreements  full 
right  of  entrr  upon  the  land  was  given  for  the 
purpose  of  dig^g  for  and  carrying  away  the 
gravel.  The  oompany,  having  dug  and  removed 
uie  gravel,  levellM  the  ground  m>m  which  the 
gravel  had  bem  taken,  replaoed  the  top  sod,  and 
restored  the  land  to  the  owner. 

For  some  time  prior  to  the  making  of  the  rate 
appealed  against,  the  company  had  been  in  the 
habit  of  making  such  agreements  with  the  owner 
in  respect  of  portions  of  a  certain  piece  of  land 
known  as  Ward's  Pit,  each  plot  of  land  containing 
g^vel  being  the  subject  of  a  separate  agreement. 

Upon  an  agreement  being  entered  into  for  the 
sale  to  the  company  by  the  owner  of  the  gravel 
under  any  plot  tn  land,  the  extent  of  land  to  which 
such  agreement  related  was  marked  out  by  stomps, 
and  the  exdnnve  occupation  ot  the  land  so  marked 
out  was  given  to  the  companr  upon  signature  of 
the  agreement.  The  work  of  digging  for  gravel 
was  uen  commenced  by  the  oompany. 

The  land  from  which  the  gravel  was  actually 
being  extracted  was  oonstanuy  shifting  as  the 
work  progressed,  and,  when  the  gravel  in  any 
portion  of  the  land  was  exhausted,  that  portion  A 
the  land  was  used  by  the  company  as  s  store  for 
gravel  not  yet  sold  and  removed.  Upon  the 
expiration  of  the  period  allowed  by  anv  agree- 
ment, the  portion  of  the  land  from  which  the 
gravel  had  been  dug  was  made  level  with  the  rest 
of  the  land,  and  the  whole  of  the  land  comprised 
in  the  agreement  was  restored  tu  the  owner. 

The  company  purchased  gravel  from  the  owner 
on  the  following  dates  and  in  the  following  quan- 
tities :  On  the  14th  May  1897,  one  acre ;  on  the 
24th  June  1897,  one  acre  and  a  half ;  on  the  15th 
April  1898,  one  acre ;  on  the  14th  Nov.  1898,  one 
acre ;  and  on  the  21st  March  1899,  one  acre. 

The  agreements  were  all  in  writing.  The  price 
paid  under  each  agreement  was  1751.,  except 
under  the  agreement  of  the  24th  June  1897  when 
the  price  was  1502.  only,  the  gravel  sold  under 
that  agreement  being  less  valuable  than  the 
gravel  sold  under  the  other  agreements.  The 
period  iJlowed  imder  each  agreement  for  the 
extraction  of  the  gravel  was  one  year,  except 
under  the  agreement  of  the  24th  June  1897,  by 
which  the  period  of  one  year  and  a  half  was 
allowed. 

At  the  date  of  the  rate,  the  8th  Dec.  1898,  the 
company  were  in  rateable  occupation  of  three 
and  half  acres  of  land.  In  two  and  half  acres, 
being  the  lands  comprised  in  the  agreements  ot 
the  ^th  June  1897  and  the  15th  April  1898,  the 
gravel  was  exhausted.  The  gravel  comprised  in 
the  former  agreement  was  euausted  in  March 
1898,  and  that  comprised  in  the  latter  agreement 
on  the  1st  Sept.  1898.  The  two  and  a  half  acres, 
however,  continued  to  be  in  the  occupation  of  the 
company,  and  were  used  by  them  for  the  purpose 
of  storing  gravel  already  dug.  In  the  remaining 
one  acre,  Iming  the  land  comprised  in  the  agree- 
ment of  the  14th  Nov.  1898,  the  gravel  was  ia 
process  of  being  got. 

The  company  were  rated  in  respect  of  the  land 
at  420{.  gross  estimated  rental  and  400{.  rateable 
Talne. 

The  company  contended  that  they  were  rateable 
in  respect  of  the  land  in  their  occupation  at  the 
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date  of  the  rate  appealed  against ;  that  the  valne 
of  such  oocnpation,  so  far  as  the  nnexhansted 
land  was  ooncemed,  was  to  be  ascertained  from 
the  consideration  paid  bv  the  company  for  the 
ooonpation  of  snon  land  nnder  the  agreement 
relalang  thereto  in  force  at  the  date  of  the  rate, 
including  as  port  of  such  consideration  the  cost 
of  making  ^;ood  the  land  occupied  thereunder 
upon  the  expiration  of  the  terms  therebr  created ; 
that  the  ▼aine  of  such  oooupation,  so  far  as  the 
exhausted  land  vas  ooncemed,  was  to  be  ascer- 
tained upon  the  basis  of  what  snch  land  would 
let  for  oooupation  as  storing  groond  in  connection 
with  the  ouier  lands  occupied  by  the  company ; 
and  that,  if  the  -value  of  the  company's  occupa- 
tion was  not  to  be  so  ascertained,  it  was  to  be 
ascertained  from  the  Talue  of  the  gravel  in  the 
unexhausted  land  then  in  their  occupation,  added 
to  the  value  of  so  much  of  the  eznansted  land 

Sthen  in  their  occupation)  aa  was  nsed  by  them 
or  storage  purposes. 

The  union  contended  that  the  proper  way  to 
ascertain  the  rateable  value  of  the  land  was  to 
ascertain  the  output  of  gravel  dug  during  the 
year  immediately  preceding  the  makine  of  the 
rate  appealed  against  from  so  much  of  Ward's 
Pit  as  bad  been  in  their  occupation  at  any  time 
during  such  year,  and  to  assess  the  rateable  value 
of  the  gravel  pit  at  a  sum  based  upon  the  total 
royalty  which  (having  regard  to  the  market  valne 
of  g^vel  during  the  jrear  in  the  neighbourhood) 
the  company  would  have  paid  to  the  owner  ot  the 
land  if,  instead  of  buying  the  gravel,  they  had 
agreed  to  dig  and  work  the  gravel  on  payment  of 
a  royalty  on  each  yard  of  gravel  dug,  which 
metfaiod  of  payment  was  admittedly  frequently 
adopted  in  the  neighbourhood,  and  that  this 
metnod  of  calculating  the  rateable  value  was 
correct  in  point  of  law. 

Alternatively,  the  union  contended  that  the 
company  were  in  occupation  of  more  than  two 
acres  of  land ;  that,  having  regard  to  the  obliga- 
tion to  level  tJie  surface  of  the  ground  and  replace 
the  snrfaoe  soil  after  removing  tbe  gravel  (which 
would  cost  about  402.  an  acre),  the  companv  had, 
in  ^ect,  paid  or  ag;reed  to  pay  about  2201.  per 
acre  for  the  right  to  occupy  the  land  for  one  year, 
with  Uberln^  to  dig  the  g^vel  therein ;  that  the 
sum  of  2202.  was  equivalent  to  an  annual  rent  for 
the  land  paid  by  a  tenant  who  had  liberty  to  die 
gravel  therein ;  that  the  company,  as  occupiers  of 
the  land,  must  be  rated  at  the  full  annual  value 
thei-eof  during  the  whole  period  of  tJieir  occupa- 
tion, although  during  part  of  that  period  a 
portion  of  the  land  was  available  only  for  the 
purpose  of  storing  gravel;  that  the  decision  of 
the  Queen's  Bench  in  Beg.  ▼.  Whaddon  (32  L.  T. 
Bep.  633;  L.  Bep.  10  Q.  B.  230)  showed  that  the 
company  should  be  rated  during  the  whole  of 
their  occupation  of  the  land  under  the  written 
agreements  at  the  value  thereof  as  enhanced  by 
the  right  to  dig  gravel  therein ;  and  that,  if  the 
principle  of  valuation  herein  stated  was  correct  in 
law,  the  assessment  appealed  against  was  sup- 
ported in  fact. 

The  quarter  sessions  held  that  the  first  con- 
tention of  the  union  was  wrong  in  law,  but  that, 
if  it  were  permissible  to  adopt  that  method  of 
calculation,  the  assessment  appealed  against 
would  be  correct.  They  further  held  that  the 
second  contention  of  the  union  was  wrong  in  law, 
and  that  the  annual  value  of  the  land  in  the 


company's  occupation  at  the  date  of  the  making 
of  the  rate  ought  to  be  taken  at  the  amount  of 
rent  or  royalty  at  which  the  same  could  then  be 
reasonably  expected  to  be  let  to  a  tenant  for  one 
year,  regard  being  had  to  the  valne  of  the  gravel 
in  the  unexhausted  acre  of  land,  added  to  the 
value  of  the  two  and  a  half  acres  of  land  for 
storage  purposes,  and  on  this  principle  they  found 
as  a  net  that  the  amount  at  which  the  land  could 
reasonably  be  expected  to  be  so  let  was  2522.,  and 
they  accordingly  fixed  tiie  gross  estimated  rental 
of  the  land  at  2522.  and  the  lateaUe  valne  thereof 
at  2422.  They  therefore  allowed  tbe  appeal,  and 
ordered  the  assessmente  of  the  oompamy's  land, 
and  the  rates,  to  be  reduced  accordingly. 

The  question  for  the  opinion  of  the  court  was 
whether  or  not  the  quarter  sessions  were  right  in 
their  determination. 

The  Parochial  Assessment  Act  1836  (6  &  7 
Will.  4,  c.  96)  provides : 

Seot.  1.  Whereaa'  it  ia  deainUe  to  establish  one 
nniform  mode  of  rating  for  the  relief  of  tbe  poor 
throoghont  EngUmd  end  Wales,  and  to  leesen  the  oost 
of  appeal  against  an  unfair  rate :  Be  it  enacted  by  the 
King's  most  excellent  Majesty,  by  and  with  the  advice 
and  oonaent  of  the  Lords  Spiritoal  and  Temporal  and 
Commons,  in  this  present  Parliament  assembled,  and  by 
the  anthoiity  of  the  same,  that  from  and  after  sack 
period,  not  being  earlier  than  the  twenty-fint  day  of 
March  next  after  the  passing  of  thii  Aot,  as  the  Poor 
Itkw  Conunissioneza  shall  by  any  order  under  their  seal 
of  office  direct,  no  rate  for  the  relief  of  the  poor  in 
England  and  Walee  ahall  be  allowed  by  any  jnstices,  or 
be  of  any  force,  which  ah&ll  not  be  made  apon  an  eeti- 
mate  of  the  net  annual  valne  of  the  several  heredita- 
ments rated  thereunto ;  that  is  to  say,  of  the  rent  at 
which  the  same  might  reasonably  be  expected  to  let 
from  year  to  year,  free  of  all  uanal  tenant's  rates  and 
taxes,  and  tithe  commutation  rentchaige,  if  any,  and 
deducting  therefrom  the  probable  average  annual  cost 
of  tbe  repairs,  insurance,  and  other  expenses,  if  any, 
necessary  to  maintain  them  in  a  state  to  command 
such  rent :  Provided  always,  that  nothing  herein  con- 
tained shall  be  construed  to  alter  or  affect  the  prin- 
ciples or  different  relative  liabilities  (if  any)  according 
to  which  different  kinds  of  hereditaments  are  now  by 
law  rateable. 

The  learned  judges  in  the  Divisional  Court 
differed  in  opinion,  ChanneU,  J.  holding  that  tbe 
determination  of  the  (quarter  sessions  was  wrong, 
and  Bucknill,  J.  that  it  was  right.  The  appeal 
was  accordingly  dismissed  (82  L.  T.  Bep.  123). 

The  Famham  Union  appealed. 

F.  Marshall,  Q.C.  and  W.  C.  Byde  for  the 
appellants.  —  The  order  of  quarter  sessions  was 
wron^;.  The  judgment  of  Ohannell,  J.  in  tbe 
Divisional  Court,  that  this  case  was  governed  by 
the  decision  in  Beg.  v.  Whaddon  Oveneen  (32 
L.  T.  Bep.  633 ;  L.  Bep.  10  Q.  B.  230),  was  correct, 
and  the  judgment  of  Bucknill,  J.  was  wrong.  In 
Beg.  V.  Whaddon  Overseers  {ubi  sitp.)  the  appel- 
lante  were  assessed  in  respect  of  ten  acres  ot 
ooprolite  land  at  the  full  enhanced  valne  of  the 
whole,  although  they  were  never  in  profitable 
occupation  at  any  one  time  of  more  than  three 
and  a  half  acres  for  the  puntose  of  getting 
coprolites,  and  the  occupation  of  ten  acres  was  a 
shifting  occupation,  and  the  Court  of  Qneen's 
Bench  held  that  the  appeUante  were  properly 
rated.  The  case  of  Beg.  v.  Abney  Park  Cemetery 
Company  (29  L.  T.  Bep.  174  j  L.  Bep.  8  Q.  B. 
515)  is  strongly  in  favour  of  the  appellants.    In 
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that  case  it  was  held  that  the  cemetery  cotapany, 
which  owned  the  biirial  gronnd  and  sold  plots  for 
graves,  was  properly  assessed  at  the  amount 
received  daring  the  preceding  year  for  the  sale  of 
plots.  Blackbnm,  J.  in  that  case  said:  "The 
Lenslature  .  .  .  has  taken  as  a  basis  the  rent 
which  a  tenant  from  year  to  year  would  give 
during  the  year  preceding  the  time  of  making  the 
rate " ;  and  that  "  No  injustice  will  be  done  if 
the  company  are  rated  in  eve^  year  according  to 
the  value  which  a  hypothetical  tenant  would  give 
for  the  occupation  in  the  preceding  year,  and 
according  to  this  rule  the  company's  receipts  in 
.one  year  will  govern  the  rateable  valne  of  the 
■cemetery  in  the  next."  The  case  of  StcUey  v. 
Cattleton  Over$eers '  (33  L.  J.  178,  M.  0.),  upon 
which  the  respondents  rely,  does  not  touch 
the  question  in  the  present  case.  That  case 
was  discountenanced  in  Hoyle  and  Jackson  v. 
OW/wm  Union  (70  L.  T.  Eep.  741  ;  (1894)  2  Q.  B. 
372),  in  which  it  was  held  that  mills  which  were 
closed  owing  to  a  strike  were  properly  assessed  at 
the  same  value  as  before  the  strike,  and  not  as 
mere  warehouaes  for  the  machinery.  The  diffi- 
culty in  a  case  like  this  arises  from  the  difficulty 
of  applying  the  rule  laid  down  insect.  1  of  the 
Parochial  Assessment  Act  1836  to  a  case  in  which 
it  is  singularly  inapplicable  because  the  subject- 
matter  is  not  such  as  is  let  upon  a  tenancy  nom 
year  to  year.  In  such  a  case  the  words  of  sect.  1 
must  have  "  some  reasonable  cy-pr'ee  intendment 
given  to  them,"  as  was  said  in  Great  Eastern  Rail- 
way Company  ▼.  Haughley  Churchwardens  (14 
L.  T.  Bep.  548 ;  L.  Rep.  1  Q.  B.  666,  685).  The 
definition  in  sect.  1  ought  to  be  read  in  the  light 
of  the  preamble  so  as  to  establish  "  one  uniform 
mode  of  ratine."  In  cases  of  this  kind  that 
uniformity  is  obtained  by  assessing  the  premises 
upon  the  principle  for  which  uie  appellants 
contend. 

R.  CiMningham  Glen  for  the  respondents. — 
The  decision  of  the  quarter  sessions  was  based 
upon  the  right  principle  and  should  be  upheld. 
Toe  appellants  are  seeking  to  apply  some  new 
principle  to  the  rating  of  hereditaments  of  this 
kind,  instead  of  that  which  is  established  by 
sect.  1  of  the  Parochial  Assessment  Act  1836. 
The  principle  established  bv  the  statute  must  be 
applied  in  a  case  like  this,  where  the  rateable  pro- 
perty dimioishes  or  wastes,  and  the  MTiTmal  value 
must  be  ascertained  at  the  time  when  the  rate  is 
made.  In  East  London  Railwtty  Compawi  v. 
Whitechureh  (30  L.  T.  Eep.  412 ;  L.  Eep.  7  H.  L. 
81, 85)  Lord  Gaims,  L.G.  said  :  "  When  an  Act  of 
Parliament  is  passed  authorising  the  construction 
of  a  railway — authorising  lands  and  houses  to  be 
taken  for  the  purpose  of  its  construction,  and  the 
railway  to  be  made  upon  the  site  of  the  houses, 
if  nothing  farther  should  be  found  in  the  Act  of 
Parliament,  it  would  of  course  follow  that  the 
railway  company  would  be  at  liberty  to  puU  down 
the  houses  which  it  had  pnrchased,{ana  to  make 
the  line.  And  if,  in  the  process  of  constructing 
the  railway,  the  premises  along  the  line  became 
of  a  less  assessable  value  than  they  were  before, 
that,  ia  the  absence  of  any  statato,ble  provision 
upon  the  subject,  would  be  an  occurrence  within 
those  ordinary  powers  which  every  landowner 
has  over  his  own  land  in  any  parish — powers 
which  enable  him  to  nse  it  tor  any  purpose 
which  he  thinks  fit.  And  if,  in  the  course 
of  using  it,  he  renders  the  land  of  less  assess- 


able value,  the  parish  and  paroehial  autho- 
rities have  no  choice  but  to  submit."  AU  that 
applies  exactly  to  the  present  case.  The  value  of 
this  hereditament  must  be  taken  at  the  time  of 
making  the  rate  by  ascertaining  what  a  tenant 
fi-om  year  to  year  would  then  give  for  it  in  its 
then  condition.  The  case  of  Reg.  v.  Abney  Park 
Cemetery  Company  {ubi  sup.)  was  one  of  those 
exceptional  cases  in  which  there  is  no  other 
method  of  ascertaining  what  the  hypothetical 
tenant  will  give  except  by  ascertaining  what  he 
can  afford  to  give  by  considering  what  has  been, 
and  therefore  is  likely  to  be,  made  oat  of  the 
premises : 

Cartvnight  v.  Sculcoatei  Union,  82  L.  T.  Bep.  157 ; 
(1900)  A.  C.  150. 
This  is  not  an  exceptional  case,  and  the  ordinair  ' 
rule  can  be  applied.  The  case  of  Rex  v.  Bedworta 
(8  East,  387  ;  9  E.  E.  476)  is  a  direct  authority 
in  favour  of  the  respondents.  That  case  has 
always  been  followed  and  applied  in  practice.  The 
dictum  of  Blackburn,  J.  m  Staley  v.  Castleton 
Overseers  {uM  sup.),  that  Rex  v.  Bedworth  "  is 
not  law  at  the  present  time,"  which  is  reported  in 
33  L.  J.  178, 180,  M.  G.,  is  not  to  be  found  in  the 
other  reports  of  the  case.  The  passages  in  the 
judgment  of  Blackburn,  J.  in  Reg.  v.  Abney  Park 
Cemetery  Company  (uii  sup.),  which  have  been 
cited  by  the  appmlants,  do  not  appear  in  any 
reports  except  the  Law  Eeports,  and,  if  he  said 
that  the  value  for  the  preceding  year  must  be 
taken,  he  was  clearly  wrong. 
F.  Marshall,  Q.G.  replied. 

Smith,  M.R. — This  is  an  appeal  by  the  Fam- 
ham  Union  from  the  judgment  of  the  Queen's 
Bench  Division  dismissing  their  appeal  from  the 
decision  of  the  quarter  sessions.  The  judges  of 
the  Queen's  Bench  Division  differed,  Bucknill,  J. 
holding  that  tiie  quarter  sessions  were  right  in 
altering  the  rate,  and  Ghannell,  J.  holing  that 
the  quarter  sessions  were  wrong  and  that  the  rate 
as  made  was  correct.  Now,  1  am  going  to  confine 
my  judgment  to  the  questions  wliioh  have  been 
stated  in  the  special  case,  for  we  have  no  power 
to  travel  outside  of  those  questions.  I  must  say 
that  the  learned  judges  in  the  court  below  did  not 
confine  their  judgments  to  the  questions  stated  in 
the  special  case,  but  went  far  outside  of  those 
questions,  which  they  had  no  right  to  do.  The 
material  facts  of  this  case  are  short  and  clear. 
The  point  raised  in  the  case  relates  to  a  tract  of 
gravel,  near  Famham,  which  is  called  a  grayel 
field.  The  Famham  Flint  Gompany  took  from 
the  owner  of  the  gravel  field  three  and  a  half 
acres.  When  those  three  and  a  half  acres  had  to 
be  assessed  to  the  rate,  in  what  way  ought  the 
rateable  value  to  be  ascertained  P  There  can  be 
no  doubt  that  the  way  in  which  the  rateable  value 
must  be  ascertained  is  the  way  laid  down  by 
sect.  1  of  the  statute  6  &  7  Will.  4,  c.  96— that  ia, 
it  must  be  ascertained  what  a  hypothetical  tenant 
would  give  for  the  hereditament  as  tenant  from 
year  to  year,  and  certain  specified  dedaotiona 
must  be  made.  The  rating  authority  must  find 
out  what  a  hypothetical  tenant  would  give  for  the 
hereditament  as  tenant  from  year  to  year ;  they 
have  nothing  to  do  with  the  occupying  tenant. 
Now,  with  regard  to  these  three  and  a  half  acres  of 
gravel,  what  has  the  assessment  committee  to  ascer- 
tain? Theymustfindoutwhatahypotheticaltenant 
would  give  for  the  hereditament  as  tenant  from 
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Tear  to  Tear  with  a  right  to  exhanst  the  zraTel. 

1  will  refer  to  a  passage  in  the  judgpnent  of  Lord 
Eeher,  M.R.  in  Hoyle  and  Jaekaon  t.  Oldham 
A$te»$ment  Committee  (70  L.  T.  Bep.  741 ;  (1894) 

2  Q.  B.  372),  where  he  said :  "  It  seems  to  me  a 
plainer  case  never  could  be.  It  is  admitted  by 
eveiybody  that  what  the  assessment  committee 
had  to  do  was  to  assess  the  ooonpiers  of  this  mill 
in  respect  of  their  occupation  for  the  coming 
year,  and  they  had  to  say  what  at  that  moment  in 
their  judgment  a  hy^thetical  tenant  from  year 
to  year  would  give  as  rent  for  those  premises, 
after  malting  ulowanoe  for  the  Parliamentary 
deductions."  That  is  an  absolutely  correct  stat^^ 
ment  of  the  duty  of  the  assessment  committee  in 
ascertaining  the  rateable  value  of  the  heredita- 
ment which  has  to  be  rated.  In  the  present  case 
the  company  had  been  assessed  and  rated  in 
respect  oi  their  previous  occupation.  Time  went 
on  and  a  new  rate  was  about  to  be  made  upon  the 
company  in  respect  of  their  occupation  of  the 
three  and  a  half  acres.  At  that  time  it  happened 
that  the  gravel  was  exhausted  in  two  and  a  half 
acres,  and  unexhausted  in  the  remaining  acre. 
The  assessment  committee  has  said  that  a  tenant 
from  year  to  year  for  the  coming  year  would  give 
as  much  for  the  whole  hereditament  as  if  the 
whole  of  the  gravel  had  been  unexhausted.  That 
cannot  be  a  true  proposition.  It  migbt  just  as 
well  be  said  that,  if  all  the  gravel  had  been 
exhausted  when  the  new  rate  came  to  be  made, 
the  hypothetical  tenant  would  pay  the  same  rent 
for  the  three  and  a  half  acres  without  any  gravel  as 
if  aU  the  gravel  were  still  there.  It  is  only  neces- 
sary to  state  that  proposition  to  show  that  it 
cannot  be  true.  That  is  really  the  position  of 
this  case  when  once  the  facte  are  made  ^ear.  The 
company  say  that  the  assessment  committee  were 
wrong  in  assessing  them  at  the  same  value  as 
when  all  the  gravel  was  in  the  land,  because  at 
(hat  time  there  was  only  one  acre  of  gravel  and 
the  hypothetical  tenant  would  not  give  as  much 
rent  as  he  would  have  done  when  all  the  gravel 
was  there.  It  is  admitted  that  if  a  house  was 
burnt  down,  the  assessment  committee  could  not 
assess  the  land  upon  which  it  stood  at  the  same 
rate  as  before  the  house  was  bniht  down.  The 
assessment  committee  here  say  that  the  occupiers 
cannot  take  the  point  that  the  value  of  the  here- 
ditament is  not  the  same  as  it  was  before,  because 
they  themselves  have  used  up  the  gravel  What 
authority  is  there  for  such  a  contention  as  that  P 
There  is  none.  The  position  is  the  same  whether 
the  occupiers  themselves  or  anyone  else  exhausted 
the  gravel.  The  fact  is  that  the  h^«ditament  is  of 
less  value  than  it  was  before.  Those  being  the  facto, 
What  is  the  result  in  this  caseP  There  are 
manv  decisions  in  respect  of  exceptional  oases  in 
which  no  comparison  with  other  similar  premises 
is  possible.  What  has  to  be  done  in  such  cases  P 
As  was  pointed  out  by  Blackburn,  J.,  long  ago,  in 
Jones  V.  Mersey  Docks  and  Harbour  Board  (11 
H.  of  L.  Gas.  443),  in  such  cases  one  must  get  the 
best  test  which  one  can  get  in  order  to  ascertain 
what  rent  the  hypothetical  tenant  from  year  to 
year  would  give  tor  the  premises.  In  the  case 
of  houses  a  comparison  with  similar  houses  is 
possible,  and  it  is  only  in  exceptional  cases  that 
recourse  to  exceptional  means  must  be  had  in 
order  to  ascertain  what  the  hypothetical  tenant 
would  give  for  the  premises  because  the  ordinary 
means  are  not  applicable.    The  case  decided  by 


Lord  Ellenborough,  G.J.,  Bex  v.  Bedworth  (8 
East^  3S7  ;  9  B.  B.  476),  is,  in  my  opinion,  of  the 
highest  importance  upon  this  question,  and 
governs  the  present  case.  Then,  as  to  the  ques- 
tions stated  in  this  special  case.  The  first  state- 
ment is  as  follows :  "  The  assessment  committee 
contend  that  the  proper  way  to  ascertain  the 
rateable  value  of  the  umd  was  to  ascertain  the 
oatpnt  of  gravel  dug  during  the  year  immediately 
preceding  the  making  of  the  rate  appealed  against 
from  so  much  of  Ward's  Pit  as  had  been  in  their 
occupation  at  any  time  during  such  year,  and  to 
assess  the  rateable  value  of  the  gravel  pit  at  a 
sum  based  upon  the  total  royalty  which  (having 
regard  to  the  market  value  of  gravel  during  the 
Tear  in  the  neighbourhood)  the  company  would 
have  paid  to  the  owners  of  the  land  if  instead 
of  buying  the  gravel  they  had  SLgreei  to  dig  and 
work  the  grav^on  payment  of  a  royalty  on  each 
yard  of  gravel  dug,  which  method  of  payment' 
was  admittedly  freqnentiy  adopted  in  the  nwgh- 
bourhood,  and  that  this  method  of  calculating 
the  rateable  value  was  correct  in  law."  That  is 
the  first  question  which  arises.  I  do  not  agree 
that  the  assessment  committee  ought  to  take  the 
value  to  the  sitting  tenajit  during  the  preceding 
year ;  they  must  take  the  rent  which  the  hypo- 
thetical tenaJit  would  give  for  the  succeeding 
year.  Therefore  I  answer  that  first  question 
against  the  contention  of  the  assessment  com- 
mittee, and  think  that  the  quarter  sessions  were 
right.  Then  comes  the  second  question  :  "  Alter- 
natively, the  assessment  committee  contended 
that  the  company  were  in  occupation  of  more 
than  two  acres  of  land ;  that,  having  regard 
to  the  burden  of  the  covenant  to  level  the 
surface  of  the  ground  and  replace  the  surface 
soil  after  removing  the  gravel  (which  work 
it  was  found  would  coat  about  401.  an  acre) 
the  appellanto  had  in  effect  paid  or  agreed 
to  pay  about  2202.  per  acre  for  the  right  to 
occupy  the  land  for  one  year  with  liberty  to 
dig  the  gravel  therein;  that  the  sum  of  220Z.  was 
equivalent  to  an  annual  rent  for  the  land  paid  by 
a  tenant  who  had  liberty  to  dig  gravel  therein ; 
that  the  company  as  occupiers  of  the  land  must 
be  rated  at  the  full  annual  value  thereof  duiins 
the  whole  period  of  their  occupation,  although 
during  part  of  that  i>eriod  a  portion  of  the  land 
was  available  only  for  the  purpose  of  storing 
gravel ;  that  the  decision  of  the  Queen's  Bench  in 
Beg.  V.  Whaddon  (32  L.  T.  Bep.  633 ;  L.  Bep.  10 
Q.  B.  230)  showed  that  the  company  should  be 
rated  during  the  whole  of  the  occupation  of  the 
land  under  the  written  agreemente  at  the  value 
thereof  as  enhanced  by  the  ri^ht  to  dig  gravel 
therein ;  and  that,  if  tiie  principle  of  valuation 
herein  stated  was  correct  in  law,  the  assessment 
appealed  against  was  supported  in  fact."  That 
contention  is  not  according  to  the  rule  laid  down 
in  sect.  1  of  the  Parochial  Assessment  Act  1836. 
AU  that  the  Act  says  is  that  the  value  is  the  rent 
at  which  the  premises  might  reasonably  be 
expected  to  let  from  year  to  year.  Then  there  is 
the  third,  and  last,  question:  "The  quarter 
sessions  held  that  the  first  contention  of  the 
assessment  committee  was  wrong  in  law,  but  that> 
if  it  were  permissible  to  adopt  the  method  of 
calculation  therein  set  forth,  the  aEsessment 
appealed  against  would  be  correct.  They  further 
held  that  the  second  contention  of  the  assessment 
committee  was  wrong  in  law,  and  that  the  annual 
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TaJofl  of  the  land  in  the  oompany's  oocnpation  at 
the  date  of  the  making  of  tbe  rate  onght  to  be 
taken  at  the  amonnt  of  rant  or  royalty  at  which 
the  aame  conld  then  be  reasonably  expected  to  be 
let  to  a  tenant  for  one  year,  regud  bdnc  had  to 
theTalne  of  the  srayel  in  the  said  uneuiansted 
acre  of  land  added  to  the  valne  of  the  exhansted 
two  and  a  half  acres  of  land  for  storage  purposes, 
and  on  that  principle  they  found  as  a  fact  that 
the  amonnt  at  whicn  the  land  conld  reasonably  be 
expected  to  be  so  let  was  2522.,  and  they  accord- 
ingly fixed  the  gross  estimated  rental  of  the  IsJids 
at  2521.,  and  the  rateable  valne  thereof  at  242Z., 
and  allowed  the  appeal,  and  ordered  the  assess- 
ments of  the  company's  land  and  the  rate  to  be 
reduced  accordingly. '  With  the  correction  that 
they  ought  to  have  said,  "  let  to  a  tenant  from 
year  to  year  "  and  not  "  to  a  tooant  for  one  year," 
the  answer  to  that  question  is  that  the  quarter 
sessions  were  right  in  their  view  and  followed  the 
rule  laid  down  in  sect.  1  of  the  Parochial  Assess- 
ment Act  1836  in  all  essentials,  and  found  the 
rateable  value  upon  the  proper  principle.  I  there- 
fore come  to  the  clear  conclusion  that  the  quarter 
sessions  were  right,  and  that  this  appeal  must  be 
dismissed. 

CoLLiirs,  L.J. — ^I  am  of  the  some  opinion. 
The  standard  to  be  applied  must  be  that  which 
is  prescribed  by  sect.  1  of  the  Parochial  Assess- 
ment Act  1836,  which  is  this:  "The  rent  at 
which  the  same  might  reasonably  be  expected  to 
let  from  jrear  to  year  free  of  all  usual  tenant's 
rates  and  taxes,"  &c.  That,  in  its  terms,  points 
to  an  estimate  of  a  future  value,  and  not  to  a 
standard  of  that  which  la  already  ascertained  in 
fact — that  is,  the  antecedent  sum  paid  by  a 
tenant.  The  assessment  committee  are  to  find 
an  estimate  of  what  the  hypothetical  tenant 
from  year  to  year  would  give  rebus  «tc  itantihus. 
In  the  present  case  there  is  eliminated  one  of 
the  elements  found  in  the  case  of  Beg.  v. 
Whaddon  (ubi  ntp.),  for  we  find  in  the  special 
case  the  statement  that  the  company  were  "at 
the  date  of  the  rate  in  rateable  occupation  of 
three  and  a  half  acres  of  land,"  and  that  in  two 
and  a  half  of  those  acres  the  gravel  was 
exhausted,  and  that  the  company  occupied  those 
two  and  a  half  acres  for  the  purpose  of  storing 
gravel  already  dug.  ITow,  we  have  to  deal  with 
those  three  and  a  half  acres,  and  not  with  any 
possible  accretion  thereto  by  a  subsequent 
letting ;  and  we  must  consider  only  those  three 
and  a  half  acres.  The  main  difEerenoe  between 
the  view  taken  by  Channell,  J.  in  the  court 
below  and  the  view  taken  by  quarter  sessions 
is  upon  the  question  whether  the  a-n-nnul  yalue 
is  to  be  ascertained  by  reference  to  what  was 
ptdd  by  the  occupiers  during  the  preceding  year, 
or  by  reference  to  what  might  be  got  daring 
the  coming  year.  But  for  the  judgment  of 
Channel],  J.  and  some  observations  of  Black- 
bum,  J.  in  Beg.  v.  Abnev  Park  Cemetery  Cwnpany 
(29  L.  T.  Bep.  174 ;  L.  Rep.  8  Q.  B.  515),  I  would 
have  thought  that  the  point  was  too  clear  for  dis- 
cussion. The  former  means  of  ascertaining  the 
annual  value  is  only  to  be  employed  in  special 
and  exceptional  cases.  It  is  said  that  Channell,  J. 
relied  mainly  upon  the  decision  in  Beq.  v. 
Whaddon  (ubi  sup.).  Now,  that  case  is  open  to 
this  obvious  and  cardinal  distinction:  In  that 
case  there  was  the  initial  difSculty  that  the 
person  rated  had  a  shifting  occupation  which  at 


all  times  amounted  to  a  holding  of  ten  acree. 
The  court  got  over  that  diffiool^,  and  treated 
the  hereditament  occupied  as  being  one  of  tea 
acres.  Then  all  the  rest  followed  easily;  the 
tenant  had  a  right  to  take  fresh  land,  and  there- 
fore, in  considering  what  the  hypothetical  tenant 
from  Tear  to  year  would  g^ve,  the  fact  that  the 
occupier  had  that  right  was  always  kept  in  view. 
In  the  present  case,  aa  I  have  already  pointed 
out,  the  hereditament  in  question  is  limited  to  the 
three  and  a  half  acree,  and  we  cannot  take  into 
oonsideration  the  possibility  of  the  occupier 
setting  more  land.  Now,  the  quarter  sessions 
have  found  that  "  the  annual  value  of  the  land  in 
the  company's  occupation  at  the  date  of  the 
making  of  the  rate  ought  to  be  taken  at  the 
amount  of  rent  or  roySty  at  which  the  same 
could  then  be  reasonably  expected  to  be  let  to  a 
tenant  for  one  year,  regurd  being  had  to  the  value 
of  the  gravel  in  the  said  unexhausted  acre  of 
land  added  to  the  value  of  the  exhausted  two  and 
a  half  acres  of  land  for  storage  purposes,"  and 
fixed  the  rateable  value  upon  that  principle.  The 
only  exception  which  can  be  taken  to  that  is  that 
they  say  "  tenant  for  one  year,"  instead  of  "  tenant 
from  year  to  year,"  but  that  is  not  a  material 
error  in  this  particular  case,  for  it  is  only  by  strain- 
ing the  principle  of  ascertaining  wliat  a  tenant 
from  year  to  year  would  give  that  it  can  be 
applied  here.  That  error  could  not  have  made 
any  difEerenoe  in  this  case.  Subject  to  that 
correction,  the  quarter  sessions  have  clearly  lud 
down  the  right  principle.  It  is  necessary,  I  tiiink, 
in  view  of  the  judgment  delivered  by  Channell,  J., 
and  the  authorities  upon  which  he  relied,  to  say  a 
few  words  thereon.  The  learned  judge  lays  it 
down  that  the  valne  during  the  antecedent  year 
most  be  considered,  upon  the  authority  of  the  case 
of  Beg.  V.  Abney  Park  Cemetery  Company  {vbi 
«up.)  and  the  observations  of  Blackburn,  J.  in 
that  case.  Channell,  J.  said :  "  If  any  particular 
year  is  to  be  taken  for  the  hypothetical  tenancy. 
It  is  in  cases  of  this  class  the  year  preoedinff  the 
rate  and  not  the  year  after.  In  Beg.  v.  Abney 
Park  Cemetery  Company  (u&t  twp.)  Blackburn,  J. 
is  reported  as  saying,  '  the  Legislature  baa  taken 
as  the  basis  the  rent  which  a  tenant  from  year  to 
jrear  would  give  during  the  year  preceding  the 
time  of  making  the  rate.'  If  that  dictum  is 
correct,  it  is  conclusive  of  the  present  case.  In 
the  same  case  Blackburn,  J.,  at  p.  250  of  the  Law 
Beports,  repeats  almost  the  same  proposition: 
'No  injustice  will  be  done  if  the  company  are 
rated  in  every  year  according  to  the  value  which 
a  hypothetical  tenant  would  give  for  the  occupa- 
tion in  the  preceding  year,  and,  according  to  thia 
rule,  the  company's  receipts  in  one  year  wiu  govern 
the  rateable  value  of  the  cemeteiy  in  the  next.'  My 
brother  Bucknill  h  as  drawn  my  attention  to  the  fact 
that  these  two  passages  are  omitted  in  the  report 
of  the  Abney  Park  case  in  the  Lam  JowmM  (42 
L.  J.  124,  M!.  C.)  and  in  the  Law  Timbb  (29  L.T. 
Bep.  174)."  It  seems  to  me  that  there  are  two 
errors  in  that  part  of  the  judgment  of  Channell,  J. 
His  first  error  is  in  relying  on  those  observations 
of  Blackburn,  J.  as  holding  what  he  thought  was 
held,  because  I  do  not  think  that  they  are  an 
authority  for  his  proposition.  The  second  error 
is  that  there  is  a  fallacy  underlying  his  proposition, 
because  he  confounds  the  duration  of  the  tenancy 
with  the  continuance  of  the  hereditament  oconpieoL 
I  do  not  think  that  Blackburn,  J.  decided  that 
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the  preceding  year  was  to  be  taken  as  finally 
fixing;  the  ralue.  The  passagea  in  hia  jadgment 
which  hare  been  cited  do  not  appear  in  the  other 
reports.  It  was  not  necessary  for  that  learned 
judge  to  Bay  lo  in  that  case,  and,  if  he  did  say  bo, 
it  would  be  oontraiy  to  the  anthorities,  because 
there  the  company  received  so  much  during  the 
preceding  year,  and  it  was  possible  to  get  as  much 
during  uie  next  year,  and  therefore  the  hypo- 
theti<»I  tenant  might  reasonably  be  expected  to 
give  as  much  for  the  next  year.  Another  dictum 
of  Blackburn,  J.  in  Staley  v.  Ccutleion  Overseer$ 
<33  L.  J.  178, 180,  M.  C.)  has  been  referred  to 
and  relied  on  by  the  appellants,  that  Bex  r.  Bed- 
vBortk  {ubi  sup.)  "  is  not  law  at  the  present  time." 
There,  again,  that  dictum  does  not  appear  in  the 
report  in  5  B.  &  S.  505  and  the  other  contempo- 
rary reports.  On  the  other  hand,  the  case  of  Bex 
T.  Bedworth  is  still  regarded  as  an  authority.  In 
that  case,  where  the  quMtion  arose  as  to  the 
rating  of  a  ooal  mine,  which  had  ceased  to  be  pro- 
doctive  and  was  not  bong  worked.  Lord  EUen- 
borough,  C.J.,  said:  "Oen  the  mine  itself  is 
exhanated,  the  subject-matter  of  profit  is  gone, 
although  the  rent,  which  was  no  doubt  calcoLited 
upon  the  probable  average  produced  during  the 
wnole  term,  be  stiU  payable.  The  failure  of  the 
coal  win  not  discharge  the  lessee's  covenant  to 
pay  rent :  perhaps  he  may  have  calculated  upon 
that  event,  and  may  have  received  during  the 
former  part  of  his  term  an  adequate  value  from 
the  then  produce  of  the  mine  to  compensate  the 
continuance  of  the  rent  to  the  end  of  the  term. 
But,  with  respect  to  the  parish,  he  is  only  rate- 
able for  tiie  oonoorrent  a-imnul  value  during  the 
period  for  whidb  the  rate  is  made ;  and  when  the 
thing  which  he  oocnpiea  no  longer  affords  any 
such  oononrrent  value  the  subject-matter  of  the 
rating  is  gone."  If  that  is  true  in  a  case  where 
the  whole  subject-matter  is  gone,  it  must  be 
oqnally  true,  in  my  opinion,  when  a  part  of  the 
•nbjeot-mattor  iasone.  I  find  that  that  case  was 
dted  in  Beg.  v.  Weitbrook  (10  Q.  B.  178),  and  to  a 
large  extent  was  the  basis  of  the  judgment  of 
Lord  Deuman,  O.J.  therein.  The  observations  of 
Lord  Denman,  C.J.  in  the  latter  case  are  very 
much  in  point  in  the  present  case.  He  said: 
"  The  rate  is  always  imposed  with  reference  to  the 
-existing  value;  whether  temporary  or  enduring 
is  immaterial.  A  case  was  supposed  of  a  brick- 
field worked  out  in  less  than  a  year  to  meet  the 
■demand  of  some  enormous  contract  for  a  public 
work;  the  consequence  would  be  that  the  land 
would  have  a  very  much  increased  value  for  the 
year,  and  it  would  be  onlv  reasonable  that  it  should 
-have  an  increased  rate  for  that  year :  in  the  fol- 
•lowing  year  ite  value  might  sink  almost  to  nothing, 
and  the  rate  onght  to  fall  proportionately,  even  to 
.mothing,  if,  the  brick  eartn  being  exhausted,  the 
"land,  like  a  esdiausted  ooal  mine,  should  become 
entirely  ntqnpodnctiTe."  Now,  that  reference  to  an 
-oxhansted  ooal  mine  is  obviously  taken  from  the 
case  of  Bex  v.  Betheorth  {ubi  mp.).  Lord  Denman 
further  goes  on  to  say:  "  No  injastioe  would  be 
done  if  in  every  year  the  occupier  could  be  assessed 
according  to  the  actual  value  in  that  year ;  and  it 
is  the  dnty  of  the  overseers  to  arrive  at  this  as 
nearly  as  they  can."  That  aeems  to  me  to  be 
exactly  in  point  in  the  present  case,  and  the 
observations  as  to  the  position  when  the  brick 
earth  is  exhausted  apply  here.  Upon  these 
..gronnda  I  think  that  the  judgment  of  BackniU,  J. 


was  right,   and   that  this  appeal  must  be  dis- 
missed. 


Stibling,  J. — I  agree. 


Appeal  ditmitsed. 


Solicitors  for  the  appellant  union,  JohriMm, 
Wealheraa,  and  Sturt. 

Solicitor  for  the  respondent  company,  Jaekeon, 
Famham. 


HIGH    COURT    OF   JUSTICE. 


OHANOERT  DIVISION. 

(Before  Kbkbwich,  J.) 

Ifov.  28  and  29,  1900. 

Bbbbt  v.  Halifax  Commebcial  Banking 

Company  Limited,  (o) 

Bank — Customer — Policy  of  assurance — Mortgage 

— Current  amount — Close  of  account — Power  of 

sale. 
A.  B.,  a  eustomer  of  the  defendant  bank,  mortgaged 

a  policy  of  assvraruse  on  his  life  to  the  bank,  for 

the  j^wrpose  of  securing  the  amount  from  time 

to  time  owing  by  him  to  the  bank  on  current 

aeeount. 
It  was  provided  that  the  bank  might  exercise  the 

statutory  power  of  sale  if  default  should  be  made 

in  payma/nt  of  the  balance  owing  on  the  account 

current  for  the  space  of  one  calendar  mwith  after 

the  aeeount  had  been  dosed. 
A.  B.  wrote  to  the  bank  stating  that  he  had  agreed  to 

assign  all  his  assets  to  a  trustee  for  the  benefit  of 

his  creditors. 
Held,  thai  the  account  was  closed  by  the  letter. 
In  1898  David  Smithies,  a  customer  of  the  defen- 
dant bank,  mortgaged  a  policy  of  assurance  on 
his  life  for  lOOOZ.  to  the  defendant  bank  for  the 
purpose  of  securing  the  amount  from  time  to 
time  owing  by  him  to  the  Brighonse  branch  of  the 
bank  on  current  aoooQut. 

Smithies  covenanted  to  pay  all  moneys  due 
upon  his  current  account  when  required  by  the 
company  or  their  secretary  or  manager,  or  any 
branch  manager  thereof.  And  if  at  the  time 
when  the  account  current  should  be  closed  by  the 
death  of  the  mortgagor  or  otherwise,  a  balance 
thereon  should  be  owing  to  the  company,  the 
company  were  entitled  to  exercise  the  following 
power  m  sale : 

Provided  always  that  the  itatatoty  power  of  sale 
shall  be  exeroisable  by  the  oompany  if  default  shall  be 
made  in  payment  of  the  balanoe  onring  on  the  said 
cotrent  aoooont,  or  other  the  moneys  dae  from  the 
mortgagor,  or  some  part  thereof,  for  the  spaoe  of  one 
calendar  month  after  the  said  acoonnt  oorrent  has  been 
oloeed,  or  after  a  notioe  in  writing  demanding  snoh  pay- 
ment shall  have  been  given  by  or  on  behalf  of  the  com- 
pany to  the  mortgagor,  or  left  for  him  at  his  naoal  or 
last  known  plaoe  of  abode  in  England  or  Wales, 

During  1899  the  manager  of  the  Brighonse 
branch  of  the  bank  pressed  Smithies  to  reduce 
the  amount  owing  by  him  to  the  bank. 

On  the  9th  Nov.  1899  Smithies  wrote  to  the 
bank  stating  that  there  had  been  a  meeting  of 
bis  creditors,  at  which  the  creditors  had  agreed  to 
accept  all  the  assets  he  had.  He  had  informed 
them  of  the  existence  of  the  policy  and  the  mort- 
gage.   He  also  added  that  a  trustee  had  been 

(■)  Baporteil  by  FnAaoil  B.  Adt,  Em|.,  Baniitar«t-Law. 
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appointed,  and  he  hoped  that  everyone  would  ^t 
20s.  in  the  pound. 

On  the  17th  Not.  1899  Smithies  assigned  all  his 
real  and  personal  estate  to  the  plaintiff  upon  trust 
for  the  benefit  of  his  creditors. 

The  deed  was  re^stered  under  the  Deeds  of 
Arrangement  Act  1^7. 

Smiuiies  at  that  time  owed  566/.  16«.  to  the 
bank. 

On  the  5th  Dec.  1899  Smithies  gave  notice  to 
the  bank  of  the  execution  of  the  deed,  and  inquired 
the  Talue  of  the  bank's  securities.  He  ma^  no 
offer  to  redeem. 

On  the  18th  Dec.  the  bank,  under  tittax  statutory 
power,  sold  the  polior. 

Smithies  died  on  the  6th  Jan.  1900. 

The  plaintiff,  the  trustee  of  the  deed  of  arrange- 
ment, tnen  brought  his  action  for  redemption  and 
damages. 

Warrington,  Q.C  and  Harry  Qreenvoood  for  the 
plaintiff. — The  power  of  sale  never  arose  as  there 
was  no  demand  for  payment,  and  there  was  no 
dosing  of  the  account : 

Buckingham  and  Co.  v.  London  and  Midland  Bemk 
LimiUd,  12  Times  L.  B«p.  70. 

That  case  decided  that  a  banking  account  can 
only  be  closed  by  an  act  of  one  p«rty  communi- 
cated to  the  other.  Here  there  was  no  such  act 
on  either  side.  Smithies'  letter  of  the  9th  Nov. 
did  not  cloee  the  account ;  he  could  not  close  it 
because  it  was  overdrawn. 

Rtruihav),  Q.C.  and  0.  L.  Clare  for  the  defen- 
dant8.-^The  account  was  closed  by  the  letter  of 
the  9th  Nov.,  which  communicated  to  the  bank 
that  Smithies  was  insolvent : 

Morgan  v.  Bain,  31 L.  T.  Bep.  616 ;  L.  Bap.  10  C.  P. 
15,  26. 
Lord  Esher  (Brett,  J.)  there  shows  the  effect  of  a 
oonununioation  of  insolvency. 

WarringUm,  Q.O.  replied. 

E^XKEWICH,  J. — ^There  is  a  substantial  sum  in 
dispute,  and  the  case  is  of  some  importance  to 
bankers  and  their  customers.  It  will  be  con- 
venient first  to  examine  the  mortgage  deed.  The 
power  of  sale  is  to  arise  in  two  events — ^Lf  default 
shall  be  made  in  payment  of  the  balance  owing  on 
the  said  account  after  the  account  current  has 
been  dosed,  or  a  notice  in  writing  has  been  gvren 
demanding  payment.  There  is  no  question  about 
the  meaning  of  the  second  event,  but  we  have  to 
consider  whether  within  the  meaning  of  the  deed 
the  account  current  has  been  dosed.  I  think  we 
find  some  light  thrown  on  the  subject  by  the 
covenant  to  pay.  It  is  to  pay  on  demand  or  "  at 
any  time  when  the  said  account  current  shall  be 
closed  by  the  death  of  the  mortgasor  or  other- 
wise." That,  I  think,  disposes  of  uie  argument 
which  was  first  addressed  to  me  on  the  part  of 
the  plaintiff,  that  the  dosing  must  be  by  some 
act  communicated  by  the  mortgfMee  to  the  mort- 
gagor. Evidently  the  necessity  ofcommunication 
by  the  mortoagee  to  the  mortgagor  cannot  come 
into  contemplation  when  an  account  is  said  to  be 
closed  by  the  death  of  the  mortgagor.  I  am  far 
from  intending  to  hold  that  in  a  large  number  of 
cases  of  dosing  the  account — prob^ly  the  large 
majority — it  would  not  be  necessary  to  give  some 
notice ;  but  I  think  that  that  phrase  goes  to  show 
that  the  parties  contemplated  and  intended  that 
an  account  might  be  dosed  in  other  ways  than  by 


the  bank  closing  the  account  in  their  books  and 
communicating  that  fact  to  the  mortgagor.  After 
reading  the  correspondence  I  am  of  opinion  tiiat 
it  does  not  show  tliat  the  bank  had  ever  dosed 
the  account.  Then  we  come  to  the  mortgagor's 
letter  of  the  9th  Nov.  I  may  say  that  shortiy 
alter,  on  the  17th  Nov.,  Smithies  executed  a  deed 
which  has  been  properly  registered  assigning  all 
his  assets  to  his  creditors.  It  is  said  that  the 
execution  of  that  deed  alone  was  a  closing  of  the 
account.  Now,  if  no  notice  had  bem  given  of 
it  within  the  time  limited  for  exercising  the  power 
of  sale,  I  do  not  see  how  the  deed  uself  could 
operate  as  a  dosing  of  the  account.  There  moat 
be  some  communication  between  the  parties.  Bnt 
1  think  the  letter  of  the  9th  Nov.  was  a  dosing  of 
the  account.  He  ends  by  sajdng,  "  Trusting' 
eveiyone  will  get  20«.  in  the  pound."  Now,  every- 
(me  that  he  en)eoted  to  set  20$.  in  the  pound  of 
course  indnded  the  bank ;  they  were  creditors, 
but  they  were  secured  creditors,  and  h» 
referred  to  the  security  which  they  held. 
He  addresses  them  as  secured  creditors.  He- 
knows  that  the  bank  are  creditors,  and  a» 
regards  that  I  reaUr  do  not  see  the  import- 
ance of  the  fact  that  the  account  was  m 
debit,  and  was  not  in  credit.  The  bank  hdd 
security,  and  that  security  had  passed  to  Smithies^ 
trustee.  Now,  if  that  letter  means  anything  it 
surdy  means  "  there  is  an  end  of  our  transac- 
tions up  to  the  present  time.  I  have  been  drawing 
on  my  current  account  in  excess  of  the  moneys 
which  I  have  from  time  to  time  ^id  in,  but  ^a 
have  held  security  and  yon  hold  seouiity  still: 
those  are  the  relative  positions:  now  tluit  haa 
come  to  an  end.  I  have  now  assigned  everjrthing, 
including  the  security  subject  to  your  duurge,  to 
a  gentieman  whose  name  I  forget.  The  cre£tor» 
have  accepted  what  I  can  (^ve  them,  as  a  dis- 
charge of  my  debts  to  them,  and  the  result  i» 
that  yon  and  I  have  severed  our  connection  of 
banker  and  customer."  I  cannot  ccmceive  that 
this  letter,  if  it  was  not  intended  to  mean  that, 
was  intended  to  mean  anything  at  alL  Mr. 
Benshaw  for  the  defendants  bas  <»lled  my  atten- 
tion to  some  remarks  of  the  late  Lord  Esher, 
quoting  with  approval  some  other  observations 
of  MeUish,  liJ.  I  agree  that  these  observations 
were  not  made  in  a  case  which  direetty  beai« 
upon  this ;  but  they  are  useful  as  illustratinfir 
what  a  person  must  be  taken  to  have  intended 
by  a  letter  aanoimoing  his  insolvency.  Clearly, 
as  I  said  before,  the  rdation  of  banker  and 
customer  is  at  an  end.  The  relation  in  this  case  was 
not  that  of  banker  and  customs  in  the  common 
sense  of  an  unsecured  account,  where  the  customer 
paid  in  money  and  drew  it  out  by  cheques.  It 
was  a  peculiar  relation  constituted  by  tne  mort- 
gage deed,  and  that  obvioudy  had  come  to  an 
end.  It  seems  to  me  that  Smithies  dosed  this 
account  himself,  or,  if  he  did  not  aotaally  close  it, 
he  recognised  that  it  must  be  dosed.  There  was 
nothing  more  to  be  done.  It  was  said  that  the 
bank  after  that  might  honour  his  cheques.  Well, 
they  might  of  course ;  bnt  one  must  not  suppoae 
such  a  foolish  thing  as  that.  It  is  absurd  to 
suppose  that  after  tiiat  letter  thev  would  honour 
his  cheques ;  and  that  is  really  uie  only  way  in 
which  the  account  could  be  kept  open.  It  seems 
to  me  there  is  really  an  end  of  the  whole 
thing.  That  was  on  the  9th  Nov.,  and  the  power 
of  sue  arose,  or  was  exercisable,  at  the  end  of  a 
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month  from  that  date,  bat  the  bank  did  not 
ezerciBe  it  nntil  the  18th  Dec.  I  think  that  on 
that  day  they  were  justified  in  realising  tiieir 
securities,  and  that  the  plaintiff,  as  representing 
their  customer,  the  mortgagor,  has  no  case 
against  them.  The  result  is  that  there  will  be 
judgment  for  the  defendants  with  costs. 

Solicitors:  E.  C.  Baviling$  and  Co.;  Jaqtie»  and 
Co.,  for  Godfrey,  Bhodes,  and  Evans,  Haluax. 


Wednesday,  Dee.  5, 1900. 
.  (Before  Eekkwich,  J.) 
Baoot  Pneumatic   Ttbx   Company  Limited 
V.    Clifpeb    Pneumatic    Ttbe    Company 
Limited,  (a) 
Company  —  Intended    company  —  Trustee  — 
Contract. 

Action  by  plaintiffs  to  have  U  declared  that  the 
deftndavis  were  not  entitled  to  write  off  against 
profits  any  sums  for  depredation  and  towards 
the  extineHon  of  licences  and  contracts. 

The  plaintiff  company  on  the  3rd  March  1897 
entered  into  an  agreement  icith  Phelps  to  grant 
to  him,  or  to  a  company  then  in  eowrse  of  forma- 
Hon,  an  exclusive  right  to  use  certain  patents 
belonging  to  the  plaintiffs. 

On  the  Sth  March  1897  Phelps  agreed  to  sell  to 
Pierey  €u  trustee  for  the  intended  company  the 
<»preement  of  the  3rd  March  and  the  exclusive 
licence. 

On  the  8ih  March  the  dafendant  company  was 
registered,  and  the  agreement  of  the  hth  March 
was  adopted. 

Held,  fouowing  Be  Northumberland  Avenue 
Hotel  Company  (54  L.  T.  Bep.  777 ;  33  Ch.  Div. 
16),  that  there  was  no  privity  of  contract  giving 
a  right  of  action  against  the  intended  company. 

This  was  an  action  brought  by  the  Baffot  Pneu- 
matic Tyre  Company  to  mire  it  declared  that  the 
defendants,  the  Clipper  Pneumatic  Tyre  Company, 
were  not  entitled  to  write  off  against  profits  any 
snms  tor  depreciation  and  towards  the  extinction 
of  licences  and  contracts,  and  to  have  the  divi- 
dend for  the  year  covered  by  their  balance-sheet 
ascertained. 

The  plaintiff  companv  was  inoorporated  in 
1896,  and  on  the  3rd  Marcn  1897  they  entered  into 
an  agreement  with  Phelps  to  grant  to  him,  or  to 
a  company  then  in  the  course  of  formation,  an 
ezolnsive  ucenoe  to  use  certain  patents  belonging 
to  the  plaintiffs.  The  consideration  was  payment 
to  the  plaintiffs  by  the  company  being  formed  by 
Phelps — ^namel^,  the  defendant  company— of  a 
oertam  proportion  of  the  profits. 

On  the  5th  March  1897  Phelps  ^reed  to  sell  to 
Pierey  as  trustee  for  the  intended  company  the 
agreement  of  the  3rd  March  and  the  exclusive 
licence. 

On  the  8th  March  1897  the  defendant  companv 
was  registered,  and  the  agreement  of  the  5tn 
March  was  adopted  with  oeitain  modifications. 

In  Oct.  1899  Uie  defendants  issued  a  balance- 
sheet  showing  large  profits,  out  of  which  a  sum 
was  carried  to  the  reserve  fund,  and  a  sum  of  30002. 
was  written  off  as  depreciation  and  towards  the 
extinction  of  the  coat  of  licences  and  contracts. 

(a)  Bcportad  by  Fbahcis  E.  Adt,  Eiq.,  B«Rliter-aV-L»«. 


Warrington,  Q.C.  and  E.  F.  Bpence  for  the- 
plaintiffs. — The  defendants  are  the  equitable 
assignees  of  the  licence  :  they  adopted  the  original 
agreement  after  their  incorporation,  and  are 
bound  to  perform  it.  The  case  does  not  fall 
within  the  decision  of  B*  Northumberland  Avenue 
Hotel  Company  (54  L.  T.  Bep.  777 ;  33  Ch.  Div. 
16),  but  is  governed  by  the  decision  in  Howard  v. 
Patefi4  Ivory  Manufacturing  Company  (68  L.  T, 
Bep.  39S;  fe  Ch.  Div.  156).  Apart  from  the 
contract  the  defendants  are  assignees  of  the 
licence  with  notice  of  the  obligations  attached 
to  it: 

Werderman  v.  Boeiitl  Q4niral»  d'BUctnca4,  45 
L.  T.  Bep.  514;  19  Ch.  Div.  246. 

NeviUe,  Q.C.  and  C.  H.  Bargant  tot  the  defen. 
dants. — In  this  case  there  was  no  privity  of  con- 
tract between  the  two  companies.  The  case  is 
Kovemed  by  Be  Northumberland  Avenue  Hotel 
Company  {ubi  swp.),  and  the  action  does  not  lie. 

E.  F.  Bpence  replied. 

Kbkbwich,  J. — The  first  point  made  by  the 
defendants  goes  to  the  root  of  the  plaintiffs'  title. 
The  defendants,  in  short,  say,  "Tou  cannot  suens 
here  because  you  have  no  right  of  action."  If  that 
ia  decided  in  favour  of  the  defendants,  it  is  not 
necessary  to  go  into  the  other  questions,  however 
interesting  they  may  be,  and  however  important 
they  mavoe  between  the  parties,  if  there  is  any 
right  of  action.  The  defendants  have  entered' 
into  no  direct  contract  with  the  plaintiffs.  It  is- 
not  alleged  or  even  suggested  tnat  there  is  any 
direct  privity  of  contract,  but  the  plaintiffs  say 
that  they  are  entitied  to  sue  by  reason  either  of  a 
contract  inferred — which  is  a  separate  point— or 
by  reason  of  some  contract  not  inierred  from  the 
facts,  but  to  be  somehow  or  other  imported  into 
the  documents,  although  not  there  expressed.  I 
must  deal  with  these  two  points  separately.  The 
first  document  is  that  of  the  3rd  Marcn  1897, 
whereby  the  plaintiffs  agreed  to  grant  to  one- 
Phelps  a  licence,  the  terms  of  which  are  set  out 
in  the  schedule,  and  he,  on  the  other  hand,  entered 
into  certain  contracts  with  the  plaintiffs.  It 
appears  on  the  face  of  it  that  Phelps  was  not 
buying  for  his  own  benefit,  or  agreeing  to  take  the- 
licence  for  his  own  benefit,  but  tiiat  ne  intended 
to  do  it  on  behalf  of  the  company  intended 
to  be  formed.  The  consideration,  therefore,  a& 
frequently  happens  in  these  cases,  was  not  a  con- 
sideration to  oe  paid  by  Phelps  personally,  but 
was  to  be  a  consideration  to  be  provided  Inthe  com- 
pany, who  it  was  supposed  would  put  themselves 
into  Phelps'  position  and  somehow  or  other,  by 
direct  contract  or  otherwise,  become  bound  to 
the  plaintiffs,  and  become  responsible  to  them  for 
the  performance  of  those  obligations,  it  matters 
not  for  the  moment  what  those  obligations  were. 
It  is  enough  to  say  that  there  was  to  be  a  payment 
by  the  company  of  a  certain  sum  after  setting 
aside  other  sums  for  dividend.  The  next  step  is 
that  Phelps  enters  into  an  agreement  with  one 
Ernest  Pierey.  That  is  the  agreement  of  the  5th 
March  1897.  Again  Pierey  is  not  a  person 
buying  on  his  own  account.  He  is  really  only  the 
representative  of  the  company.  The  company 
was  not  then  formed,  but  it  was  near  incorpora- 
tion, and  by  an  agreement  of  the  8tii  April,  a  few 
weeks  later,  the  present  defendants,  who  were  the 
company  contemplated  and  intended  to  be 
formed,  and  intended  to  take  over  this  property. 
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adopted  the  agreement,  ao  that  they  became  so 
far  Dound  that  the  a^eement  by  Pier^  became 
an  ag^reement  entered  into  by  them.  There  may 
be  a  question,  of  course,  whether  the  company  was 
incorporated  at  the  time — ^whether  they  could 
ratify  an  agreement  which  was  made  when  they 
were  not  in  existence ;  but  I  i>a8S  that  over,  and  I 
consider  that  at  that  moment — ^the  8th  April — 
they  became  bound  to  Phelps.  But,  assuming 
that,  it  carries  us  a  very  little  way  on  towards  the 
position  that  the  defendant  company  are  bound 
to  the  plaintiffs,  with  whom  thev  have  entered 
into  no  contract  whatever.  The  facts,  as  I  have 
stated  them,  bring  this  case  directly  within  the 
antiiority  of  Be  Northumberland  Avenue  Hotel 
Company  (54  L.  T.  Eep.  777 ;  33  Oh.  Div.  16)1 
whion  was  decided  some  fourteen  years  ago,  and 
has  been  less  accepted  as  authority  of  itsuf  than 
as  expounding  the  dootrinea  which  up  to  that 
time  and  ever  since  have  been  regarded  by  the 
courts  as  perfectly  settled.  I  do  not  see  that  there 
is  any  distinction  in  snbatanoe  between  this  case 
and  xte  Northumberland  Avenue  Hotel  Company 
(«iip.).  That  case  went  before  Chitty,  J.  and  the 
Court  of  Appeal,  and  it  was  decided  on  the 
ground  that  there  was  no  right  of  action 
except  by  privity  of  contract,  and  there  was  no 
privity  of  contract  where  an  agreement  was 
made  by  a  trustee  for  an  intended  company 
^-even  though  the  company  had  been  afterward 
formed.  There  are  distinctions,  of  course,  between 
the  two  oases  in  details,  but  in  substance  they 
really  stand  side  by  side.  But  then  it  is  said 
that  that  is  not  consistent  with  the  case  decided 
by  Kay,  J.  of  Howard  v.  Paient  Ivory  Manufaetur- 
ing  Company  (58  L.  T.  Bep.  395 ;  38  Oh.  Div. 
156),  or,  if  it  is  cousiBtent,  it  is  because  Howard 
V.  Patent  Ivory  Manufacburing  Company  estab- 
lishes an  exception  to  the  general  rule  of  the 
other  case,  and  this  is  within  the  exception. 
Kay,  J.  there  came  to  the  conclusion — ^and  I  will 
read  bis  own  words  because  his  judgment  is 
based  upon  it  —  that  there  was  a  contract  to 
be  inferred  between  those  who  were  suing  and 
those  who  were  sued.  These  are  his  words  at 
the  bottom  of  p.  168  of  38  Ch.  Div. :  "  In  my 
opinion  it  is  very  clear  that  there  was  a  contract 
between  Mr.  Jordan  and  the  company.  That  is 
the  only  possible  inference  I  can  draw  from  the 
facta  wnich  I  have  stated."  There  was  no  express 
contract.  That  was  not  suggested  there,  but  from 
the  facts  which  he  had  stated  he  inferred  a  con- 
tract which  he  could  not  find  expressed.  It  is  not, 
of  course,  contended  for  a  moment  that  a  judge 
or  a  jurjr  mi^ht  not  in  a  prox>er  case  infer  a  con- 
tract which  IS  not  strictly  proved,  but  I  venture 
to  think — and  this  is  without  in  the  slightest 
degree  impugning  the  authority  of  the  particular 
case  cited — that  in  a  case  of  this  kind  one  must 
not  be  hasty  to  infer  a  contract,  especially  as  you 
are  dealing  with  a  corporation  which  properly 
can  only  contract  under  seal,  or,  at  any  rate  in  a 
large  number  of  cases,  can  only  properly  contract 
under  seal  bv  its  directors,  who  are  bound  to  keep 
minutes  so  that  you  ought  to  have  open  to  view, 
and  very  easily  produced,  all  the  facts,  and  all  the 
f ants  reduced  into  writing.  Still,  far  be  it  from 
me  to  say  that  you  cannot  infer  a  contract  against 
a  company,  or  that  Kay,  J.  was  not  right  in 
inferring  a  contract  in  that  case.  Now,  why 
did  he  infer  a  contract  P  The  key  is  to  be  found  in 
two  or  three  words  used  by  the  learned  jndg^  not 


many  lines  above  the  passage  which  I  have  just 
read.  Speaking  of  lu*.  Jordan,  and  supposing 
him  to  deny  all  his  liability  when  he  had  all  the 
benefit,  he  adds  this :  "  Such  a  course  of  conduct 
would  be,  as  I  have  characterised  it  during  the 
argument,  the  most  flagrant  dishonesty."  That,  no 
doubt,  assisted  the  learned  judge  to  come  to  the 
conclusion  to  infer  a  contracl^  because  if  there  was 
not  a  contract,  which  could  be  enforced,  there  would 
be  the  most  flagrant  dishonesty.  I  am  indebted 
to  Mr.  Neville  for  having  pointed  out  to  me  why 
and  how  the  learned  judge  came  to  that  conclusion. 
I  think  it  is  tolerably  pmin  from  the  report  when 
you  look  into  it.  There  were  meeting^  of  the 
directors,  and  the  question  was  whether  Jordan 
was  liable — ^not  whether  anybody  else  was  liable, 
but  whether  Jordan  was  liable.  There  the  liability 
of  others  was  not  in  question.  On  page  158  we 
are  told  by  the  reporter  what  had  uippened. 
Jordan  had  been  present  at  meetings  of  the 
directors,  and  at  those  meetings  there  were  not 
only  minutes  passed  with — as  I  understand  it — 
his  assent,  but  a  modification  was  introduced 
with,  his  assent ;  the  result  being  that  everything 
went  forward,  he  being  a  party  to  it,  and  with  the 
intention  to  which  he  was  a  party  that  he  should 
be  the  performing  party  to  the  contract.  It 
seems  to  me  that  after  that  it  was  not  difficult  tor 
the  learned  judge  to  come  to  that  conclusion,  and 
he  did  come  to  that  conclusion  that  a  contract  by 
Jordan  must  be  inferred  from  the  facts,  and,  that 
being  so,  there  was  no  difficulty  in  giving  the 
reli«  sought.  Therefore,  in  the  first  place,  that 
case  is  not  like  this  one,  and  I  cannot  regard  it  aa 
being  any  real  exception,  unless  under  similar 
circumstances  or  like  circumstances,  from  the 
Northumiterland  Avenue  Hotel  Cotnpany's  case. 
Then  the  plaintiff  s  relied  on  this  case  of  Werder- 
man  v.  Sodeie  OeneraJe  d'Hleetrieiti  (45  L.  T. 
Bep.  514 ;  19  Oh.  Div.  246).  Now  that  again  is  a 
very  peculiar  case,  reqnirii^  a  little  investigation 
to  understand  it,  but,  when  one  has  looked  into 
it,  I  do  not  think  it  presents  any  difficulty  at  alL 
I  do  not  think  it  has  any  real  resemblance  to  the 
case  now  in  hand.  There  was  a  question  there 
about  the  right  to  demur  under  tJie  Judicature 
Act.  That  occupied  the  attention  of  the  court 
some  time.  It  does  not  occupy  verf  much  room 
in  the  report,  and  there  is  no  confusion  of  that 
part  of  the  case  with  the  rest.  There  was  also 
another  point  which  is  dwelt  on  very  much  by 
Lush,  L.J.— the  question  whether  what  had 
happened  there  was  really  a  sale  or  was  an  assi^- 
ment  not  by  way  of  absolute  sale  so  as  to  raise 
the  liabilities  which  were  in  question  there.  The 
Oourt  of  Appeal  came  to  the  oondnsion  that  it 
was  not  an  Eiraolute  sale.  If  it  had  been  an  abso- 
lute sale  the  whole  thing  would  have  come  to  ao. 
end,  and  there  would  have  been  no  further 
question.  But  they  considered  it  was  not  an 
absolute  sale.  It  is  disposed  of  very  plainly  by 
the  concluding  words  of  Lush,  L.J.'s  judgment 
on  page  255.  Now,  passing  that  over,  what  is  the 
question  P  Oertain  persons,  who  are  referred  to 
in  the  headnote  as  A  and  B.,  and  whom  I  will 
take  the  liberty  also  of  referring  to  as  A  and  B., 
because  their  names  were  rauher  peculiar  and 
long  and  I  do  not  wish  to  repeat  them  often,  had 
entered  into  a  contract  on  the  assignment  of  the 
letters  patent  that  they  or  the  survivor  of  them, 
or  the  executors  or  administrators  of  the  survivor, 
their  or  his  assigns,  should  make  certain  pay- 
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memta  on  acootmt  of  the  patent  that  vas  assigned ; 
«nd  tiie  defendants  were  held  hj  the  Court  of 
Appeal  to  be  assigns  of  A.  and  B.  within  the  mean- 
ing of  that  clause.  Then  the  question  was  whether 
there  was  any  liability.    The  point  taken  there, 
as  taken  here  under  a  different  state  of  facts,  was 
thatthere  wasno  contract  to  pay.  These  gentlemen 
A  and  B.  had  assi^ed,  and  the  defendants,  as  I 
have  already  mentioned,  were  the  assigns.    But 
they  had  entered  into  no  contract  to  pay.    They 
aaid  they  were  not  liable  to  pay.   Now,  the  Master 
of  the  ilolla.  Sir  George  Jessel,  disposes  of  that 
main  point  in  a  veiy  few  words  at  the  bottom  of 
p.  251.    "  I  think,"  he  says,  "  it  is  tolerably  plain 
that  the  parties   intended  certain  liabilities  to 
attach  to  the  patent  itself."    Once  you  get  to 
that,  there  was  no  further  question  about  personal 
liability.    The    question    was    not    whether    the 
defendants  had  entered  into  a  contract  to  pay,  but 
whether  they  had  taken  property  to  which  the 
liability  was  attached.    If  they  had,  they  were 
bound  to  perform  that  as  a  condition  of  holding 
the  contract    He  put  the  same  point  a  little 
differently  on  the  next  page,  the  only  particular 
importance  of  that  being  that  it  compares  well 
with  what  Lindley,  L.J.  says  on  p.  257,  whose 
remarks  I  will  now  read.    He  says:  "The  case 
soema  to  me  almost  the  same  as  the  common  case 
of  persons  on  a  dissolution  of  partnership  assign- 
ing the  assets  charged  with  the  payment  of  an 
Annuity  to  the  outgoing  partner.    In  that  case  a 
purehaser  of  the  asseU   with  notice  must  take 
subject  to  the  annuity."    What  the  learned  Lord 
Justice  says  and  what  the  learned  Master  of  the 
Rolls   says  agree  exactly  together.    They  only 
express   the  same  thing  in  different  langdage. 
The  defendants  were  there  the  assigns  of  a  patent 
io  which  certain  liabilities  attached.    They  could 
not  take  the  patent  and  say  that  they  were  not 
liable  to  p^  the  sums  which  had  been  agreed  to 
be  paid.    Then  it  is  attempted  to  meet  that  here 
by  saying  that  this  licence  is  made  in  considera- 
tion of  the  agreement  and  in  consideration  of  the 
payments  therein  agreed    to  be    made   by   the 
licensee.    It  seems  to  me  that  that  language  tells 
Against  it.    There  yon  have  a  reference  to  the 
Agreement;  you  have  a  reference  to  the  pay- 
ments;   but    it    is   an    independent    agreement 
Altogether  de  hort  the  licence  for  this  purpose. 
It  is  as  if  it  had  said  :  "  In  consideration  of  the 
licensee  having  entered  into  a  covenant  to  make 
oertain  payments" — it  is  the  covenant  which  is 
the  consideration,  and  the  covenant  must  be  sued 
upon  as  a  personal  liability  and  not  otherwise. 
Then  it  is  said,  and  this   perhaps   would   have 
<!ome  better  before  my  criticism  of  the  last  case, 
that  the  defendants  have  adopted  responsibility 
for  this  and  put  themselves  into  the  position  of  a 
contracting  party  by  their  conduct.    In  order  to 
show  that  certain  correspondence  was  read  and 
references  were  made  to  the  minutes  of  the  defen- 
dant company,   which  come  to  this,  that  they 
thought  they  were  liable.    No  doubt  they  did,  and 
they  write  lettem  on  that  footing,  and  they  pass 
resolutions  on  that  footing  over  and  over  again. 
They  made  a  mistake,  but  you  cannot  use  that  as 
an  argument  for  saying  that  they  have  adopted 
the  contract  and  that  they  have  brought  them- 
selves nnder  a  contract  to  which  they  were  not 
parties.    That  is  really  disposed  of  by  the  NorOi. 
Timberland  Avenue  Hotel  Company'$  case,  bat  I 
thought  it  was  better  to  mention  it  as  a  good  deal 


has  been  made  of  that,  and  a  good  many  of  the 
letters  and  minutes  have  been  read.     It  is  im- 
possible to  wrest  that  to  mean  that  they  were  by 
doing  that  really  bringing  themselves  under  a 
contract,    undei-    which   they  already    supposed 
themselves  to  be.     The  two  things  are  contra- 
dictory.   That  being  so,  I  think  there  is  no  right 
of  action  and  the  action  fails.    I  need  not  dwell 
upon  the  other  points.    Some  of  them  I  think 
may  have  required  a  little  further  consideration, 
and  of  course  I  should  have  heard  Mr.  Spence 
upon  them  in  reply  before  I  decided  against  him. 
I  am  not  b^  any  means  saying  that  I  am  pre- 
pared to  decide  them  against  either  the  plaintiffs 
or  the  defendants,  but  there  is  one  point  I  think  I 
ought  to  deal  with.    Mr.  Neville  took  the  objec- 
tion that,  besides  having  no  right  of  action  because 
there  was  no  priority  of  contract,  the  plaintiffs 
were  not  entitled  to  sue  because  it  is  not  the 
course  of    the  court  to  grant  a  plaintiff  relief 
when  there  is  no  reasonable  probability  of  any- 
thing coming  to  him.  He  said  :  "  Take  the  accounts 
as  you  will  there  is  no  reasonable  probability  of 
the  plaintiffs  getting  anything  out  of  this  for 
ever  so  long  to  come — probably  never,  because 
with  a  cumulative  preferential  dividend  of  8  per 
cent,  however  that  is  calculated,  if  it  is  even 
calculated  from  the  date  which  Mr  Warrington 
suggests,  and  if  it  is  only  calculated  on  the  issued 
capital  and  not  on  the  whole  150,000/. — that  is  to 
say,  taking  it  in  every  way  against  the  defendants 
— still  the  plaintiffs  can  gain  nothing  by  it."    On 
that  point  I  am  against  the  defendants.    Certain 
accounts  have  been  rendered  by  the  defendants — 
accounts  which   are  challenged  here  and  which 
show  that  the  defendants  proposed  to  deal  with 
their  profits  available  for  dividend  in  a  certain 
way.    If  the  plaintiffa  are  right  they  ought  not 
to  deal  with  them  in  that  way.    It  may  be  no 
present  injury  to  the  plaintiffs,  but  I  think  that 
the  plaintiffs  are  entitled  to  come  into  court,  if 
they  think  it  worth  while,  and  to  say :  "  We  must 
not  be  charged  with  standing  by  and  seeing  them 
doing  this  year  after  year  and  then  perhaps  be 
told — it  may  be  a  very  long  time  hence,  but  it  will 
be  said  with  more  force  the  longer  it  is  post<poned 
— that  we  have  assented  to  this  mode  of  division 
of  the  profits,  and  now  we  must  submit  to  their 
dealings  with  these  profits  in  a  way  which  we 
knew  from  the  first  was  wrong,  and  which  we  did 
not  come  forward  to  object  to."  I  think  the  plain- 
tiffs are  entitled  to  come  to  reise  the  question — of 
course  at  their  own  risk  as  regards  costs.     I  am 
not  disposed  to  hold  that  they  have  no  right  of 
action  on  that  ground.    On  the  other  ground,  as 
I  have  already  explained,  I  think  they  have  no 
right  of  action,  and  there  must  be  judgment  for 
the  defendants  with  costs. 
Solicitors:  Capel-Cure  a,nA BdU ;  Beale  a.adi  Co. 


\Dee.  5  and  6, 1900. 
(Before  Ksskwich,  J.) 
Bake  v.  Hoopkb.  (a) 
Settlement — Beetifieation— Intention. 
Action  by  R.,  married  in  1872,  for  reeiifieation  of 

a  poat-nuptial  settlement. 
On  the  13th  March  1875,  B.,  being  about  to  become 
a  ttoekbroher,  executed  a  voluntary  eettlem^nt 

(■)  Baportad  ij  FBi.NCM  E.  Adt,  Biq.,  BurUtar-M-Lftw. 
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of  eertotn  property.  The  property  %dcu  settled 
upon  his  wife  for  life,  with  remainder  to  her 
ehUdren.  On  the  ^th  Bept  1899  Mrs.  B.  died. 
Held,  that  the  object  of  ttie  settlement  was  to 
provide  for  the  plaintiff's  voife  and  children  in 
case  of  bankruptcy ;  on  the  evidence  the  life 
interest  in  favour  of  the  plaintiff  was  inten- 
tionally omitted,  and  the  court  therefore  wouid 
not  interfere. 

This  was  an  action  brought  by  Herbert  Bake, 
who  was  married  in  1872,  for  the  rectification  of  a 
post-nnptial  settlement. 

On  the  13th  March  1875  Bake,  being  about  to 
become  a  stockbroker,  executed  a  voluntary 
settlement  of  certain  property  belonging  to  him, 
consisting  of  a  leasehold  house,  10,(M02.  consoli- 
dated railway  stock,  and  a  policy  of  assurance  on 
his  life  for  15002.  The  property  was  settled  upon 
his  wife  for  her  life,  with  remainder  to  ner 
children. 
On  the  29th  Sept.  1899  Mrs.  Bake  died. 
Bake  now  asked  the  court  to  rectify  the  settle- 
ment by  inserting  a  life  interest  in  fovonr  of 
himself. 

Warrington,  Q.G.  and  Marcy  for  the  plaintiff. 
— The  foundation  of  the  jurisdiction  to  rectify  a 
voluntary  deed  depends  on  the  right  of  the  volun- 
tary settlor  to  set  aside  the  deed.  Here  there 
was  a  mistake :  the  settlor  never  intended  to 
deprive  himself  of  a  life  interest  in  his  own  pro- 
perty after  providing  for  his  wife.  The  plaintiff 
18  entitled  to  rectification : 

Bonhote  v.  Henderson,  72  L.  T.  Bep.  556 ;  (1895) 

ICh.  742; 
Daniel  v.  Arlcwrigkt,  2  H.  &  M.  95  ; 
Walker  v.  Armstrong,  8  De  G.  M.  A  Or.  531 ; 
James  v.  Couchman,  52  L.  T.  Bep.  344 ;  29  Ch. 
Div.  212. 

Benshaw,  Q.G.  and  Eustace  Smith  for  the 
infant  defendants. — The  court  can  only  rectify  a 
settlement  when  both  parties  have  been  in  error : 

Fowler  r.  Fowler,  4  De  O.  &  J.  250 ; 

SelU  V.  BeUs,  1  Dr.  A  Sm.  42. 

Dunham  for  the  trustees  of  the  settlement. 

Warrington,  Q.G.  replied. 

Kekewich,  J. — The  plaintiff  having  some  pro- 
perty of  his  own,  including  a  leasehold  house  and 
some  investments,  was  minded  to  make  a  settle- 
ment of  it,  and  the  object  of  the  settlement  was, 
as  he  said,  to  secure  the  property  for  his  wife  and 
family,  because  he  was  about  to  enter  into 
partnership  in  a  buoiness  of  a  speculative 
character.  He  also  gave  as  a  further  reason,  the 
somewhat  sentimental  one,  that  upon  his  marriaKO 
he  was  not  required  by  his  wife's  family  to  make 
a  settlement,  and  that  he  wished,  therefore,  to 
repair  his  omission.  He  employed  a  solicitor, 
and  the  settlement  was  prepared  by  the  solicitor, 
settled  by  counsel,  and  executed  after  consider- 
able discussion.  The  property  comprised  in  the 
settlement  was,  by  the  advice  of  the  plaintiff's 
solicitor,  less  than  the  whole  of  his  property ;  and 
the  trusts  of  the  settlement  were  for  his  wife  for 
life,  and  then,  immediately  after  her  death,  for  his 
children,  there  being  no  me  interest  reserved  for 
himself.  Many  years  afterwards,  in  1899,  the 
settlement  not  having  been  much  in  the  minds  of 
people  until  that  time,  the  wife  unfortunately 
died,  and  then  the  omission  was,  it  was  said,  dis- 
covered.   The  plaintiff  then  took  proceedings  to 


rectify  the  settlement  on  the  ground  that  it'b^^ht 
to  have  contained  a  provision  giving  him  a  life 
interest,  not  that  he  stipulated  that  it  should  con- 
tain it,  or  that  he  instructed  his  solicitor  that  it 
should  contain  it,  but  that  it  ought  to  hare  con- 
tained it,  and  he  came  to  the  court  asking  that 
the  settiement  might  be  rectified  accordingly.  I 
think  that  if  I  were  to  accede  to  that  request,  I 
should  be  obliged,  at  the  instance  of  every  volun- 
tary settlor,  to  rectify  his  settlement  whenever  it 
was  found  to  contain  some  inconvenient  provision 
or  omission  which  worked  hardly.  That  is  not 
in  my  opinion  the  jurisdiction  of  the  court,  and 
the  foundation  of  the  exercise  of  the  jurisdiction. 
It  is  weU  settied  that  the  court  can  only  rectify  a 
settlement,  which  is  a  matter  of  contract,  when  it 
is  shown  that  both  parties  have  been  in  error — that 
something  haa  been  put  in  or  omitted  which  does 
not  carry  out  the  intention  of  either  party.  That 
is  laid  down  in  Fowler  v.  Fowler  (4  De  G.  &  J. 
250),  and  also  in  a  case  which  was  decided  many 
years  ago,  and  as  always  been  regarded  as  an 
authority  (8elU  v.  SeUs,  1  Dr.  &  Sm.  42),  a  deci- 
sion of  Kindersley,  T.G.,  the  marginal  note  of 
which  is  as  follows :  "  Where  a  marriage  settle- 
ment is  prepared,  pursuant  to  the  intention  of  one 
of  the  parties,  but  nnder  a  mistake  as  to  the 
other,  it  cannot  be  rectified."  And  that  principle 
runs  through  all  the  cases  upon  the  subject.  Mr. 
Warrington  says  that  the  t'oundationof  the  jurisdic- 
tion to  rectify  a  voluntary  deed  depends  on  the  right 
of  the  voluntary  settlor  to  set  a^ide  the  deed,  and 
that  it  is  upon  this  that  the  right  to  rectify  arises. 
That  proposition  is  new  to  me,  and  I  do  not  think 
it  is  borne  out  by  the  cases  which  have  been  cited, 
or,  so  far  as  I  am  aware,  by  any  other  case  ;  and 
certainly  it  is  not  recognised  by  me  in  Bonhote  t. 
Henderson  (72  L.  T.  Bep.  556;  (1895)  1  Ch.  742). 
which  Mr.  Warrington  cited.  The  first  case  on 
the  subject  is  Daniel  v.  Arltwrighi  (2  H.  &  M.  95), 
where  Wood,  V.C.  shows  what  is  wanted  for 
rectification.  He  says  at  p.  105  :  "  The  difficulty 
in  the  case  is,  that  though  it  is  undoubted  that 
the  father's  directions  were  clear  and  express, 
that  the  appointment  was  to  be  to  his  daughter, 
and  that  it  was  only  through  a  blunder  of  his 
solicitors  that  it  was  made  in  a  form  which  the 
solicitors  conceived  more  conformable  to  the 
interest  of  the  daughter,  the  real  difficulty  is  that 
there  being  two  donees  of  the  power — namely,  the 
husband  and  wife — I  have  nothing  nnder  the 
wife's  hand  with  reference  to  those  particular 
instructions.  But  on  carefully  conmdering  the 
whole  of  the  instrument  which  was  executed,  I 
think  there  is  enough  apparent  on  the  face  of  it 
to  show  that  both  husband  and  wife  have  soffi- 
cientiy  declared  their  will  to  appoint  this  share  to 
the  daughter,  although  it  took  the  unfortunate 
form,  from  tiie  error  of  the  solicitors,  of  being 
made  an  appointment  to  the  daughter  for  life,  with 
limitations  over  to  her  husband  and  ohildien." 
In  that  case  there  is  nothing  at  all  as  to  the 
settior's  right  to  set  aside.  What  the  Tioe- 
GhanceUor  says  is,  that,  notwithstanding  some 
difficulty,  he  saw  that  the  instructions  were  clear : 
that  the  solicitors  made  a  blunder,  and  there- 
fore he  reduced  the  deed  into  the  form  in  which 
it  ought  to  have  been,  and  would  have  been,  if  the 
blunder  had  not  been  committed ;  and  Walker  v. 
Armstrong  (8  De  G.  M.  &  G.  531)  ^oes  on  the 
same  lines.  The  court  must  be  satisfied  before 
ordering  the  rectification  of  a  voluntary  settle- 
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ment  that  mstructions  were  given,  and,  having 
been  given,  were  not  followed.  Reliance  is  placed 
hj  Mr.  Warrington  on  James  v.  Couehman  (52 
L.  T.  Hep.  344 ;  29  Ch.  Div.  212),  before  North,  J. 
That,  however,  was  a  rerj  special  case,  and  I 
observe  that  the  learned  .iadge  expressed  his 
opinion  only  after  very  considerable  hesitation. 
It  is  not  for  me  to  criticise  the  decision  at  which 
North,  J.  arrived,  and  I  do  not  intend  to  do  so ; 
bat  as  I  read  the  case,  I  can  share  the  hesitation 
felt  by  the  learned  judge.  In  the  present  case, 
from  the  evidence  given  by  the  solicitor  who  pre- 
pared the  deed,  the  object  the  plaintiff  had  in 
view  was  to  provide  for  his  wife  and  children  in 
case  of  his  bankruptcy,  and  in  the  draft  the 
common  form  provision  for  the  wife  for  her 
separate  use  during  the  joint  lives  of  herself  and 
her  husband,  with  remainder  to  the  survivor  for 
life,  was  actually  inserted,  but  was  afterwards 
struck  out,  and  a  simple  life  interest  to  the 
wife  alone  was  substituted.  Sitting  as  a  jury,  I 
should  say  that  the  plaintiff  assented  at  the  time 
to  the  omission  of  a  life  interest  to  himself;  and 
in  my  opinion  a  jury  would  find  that  it  was 
deliberately  done  in  accordance  with  the  original 
instructions  to  provide  for  the  plaintiff's  wife  and 
family.  Whichever  way  the  case  is  looked  at, 
whether  as  throwing  the  onus  on  the  plaintiff  to 
show  the  I'eal  intention,  which  onus  has  not  been 
discharged,  or  whether  as  making  out  a  case 
requiring  an  answer,  to  which  the  answer  has 
been  given,  the  case  entirely  fails;  it  would  be 
mischievous  to  allow  such  a  settlement  to  be 
touched.  The  action  must  therefore  be  dismissed. 
The  plaintiff  must  pay  the  costs  of  the  defendants 
as  between  party  and  party,  and  their  solicitor 
and  client  costs  mnst  be  raised  and  paid  out  of 
the  trust  fund  by  the  trustees.  Thera  will  be 
liberty  to  apply  in  case  of  non-recovery  of  the 
party  and  party  costs  for  them  to  be  paid  out  of 
the  trust  fund. 

Solicitors :  Walker  and  Battiscombe,  for  /.  W. 
Bendell,  Beading ;  Burton,  Yeaies,  and  Hart,  for 
JohnsoTU,  Barclay,  and  Lowe,  Birmingham. 


Dee.  5  and  6, 1900. 

(Before  Btsne,  J.) 

Be  O01.BT ;  Gibson  v.  Gibson,  (a) 

Settlement — Construetion — Trutt  in  default  of 
children  of  the  marriage  "for  M  and  every  the 
child  and  children  or  grandchild  of  J.  O.  living 
at  the  death  of  the  survivor  of"  husband  and 
toife. 

By  an  ante-nuptial  settlement,  dated  the  20th  Dee. 
1853,  made  upon  the  marriage  of  H.  C.  and 
M.  P.,  certain  stocks  and  shares  were  directed  in 
the  events  which  happened  to  he  held  6]^  the 
trustees  in  trust  "for  aU  and  every  the  child  and 
children  of  J.  O.  .  .  .  living  at  the  death  of 
the  survivor  of  "  H.  C.  and  M.  his  wife. 

H.  C.  survived  his  wife  and  died  on  the  14th 
Jan.  1900 ;  /.  G.  had  thirteen  children,  of  whom 
eight  survived  H.  C.  and  were  now  livirtg,  and 
one  died  in  the  lifetims  of  H.  C,  leaving  one 
only  child.  Of  the  eight  living  children,  some 
were  married  and  som,e  had  children. 

(a)  Beponed  by  H.  U.  CBAaTSRs  IUcphkbbon,  £sq. 
itanrlstei-at-iAw. 


Held,  that  "  and  "  could  not  be  read  "  or"  so  as  to 
svtbstitute  grandchildren,  being  children  of 
members  of  the  first  class  to  take,  for  the  parent 
dying  before  the  period  at  which  the  first  class 
was  to  be  ascertained,  and  tliat  the  children  of 
parents  dying  before  the  period  of  distribution 
could  not  take. 
Summons  to  determine  the  construction  of  a 
settlement. 

By  an  indenture  of  settlement  made  upon  the 
marriage  of  Henry  Ooley  and  Marion  Pink,  and 
dated  the  20th  Dec.  1853,  between  Henry  Coley  of 
the  first  part,  Marion  Fink  of  the  second  viaxt, 
and  William  Edward  Gillett  and  John  Gibson 
(trustees)  of  the  third  part.  Consols  and  India 
Three  per  Cent.  Stock,  amounting  to  4350Z.  were 
directed  in  the  events  which  happened  to  be  held 
by  the  trustees  in  trust  "  for  all  and  every  the 
cnUd  and  children  or  grandchild  of  Julia  Gibson, 
the  wife  of  John  Gibson  (party  hereto),  living  at 
the  death  of  the  survivor  of  '  Henry  Ooley  and 
Marion  his  wife. 

Henry  Coley  survived  his  said  wife,  and  died  on 
the  14th  Jan.  1900. 

Julia  Gibson  had  thirteen  children,  of  whom 
eight  survived  flem-y  Coley  and  were  now  livingt 
four  died  in  the  lifetime  of  Henry  Coley  without 
ever  having  been  married,  and  one  died  in  th» 
lifetime  of  Henry  Coley  leaving  one  only  child.  Of 
the  eight  living  children,  some  were  married  and 
some  had  children. 

The  questions  were  whether  the  cestuis  que 
iTiut  included  (1)  grandchildren  of  Julia  Gibson 
living  at  the  period  of  distribution,  issue 
of  children  of  Jmia  Gibson  living  at  the  same 
period,  so  that  such  grandchildren  took  in  com- 
petition with  their  parents;  (2)  a  grandchild  of 
Julia  Gibson  living  at  the  period  of  distribation, 
issue  of  a  child  of  Julia  Gibson  who  died  prior  to 
such  period. 

Mulligan,  Q.G.  and  Ghurdon  for  the  plaintiff,  an 
unmarried  daughter  of  Julia  Gibson. — We  are 
not  aware  of  any  case  in  which  "  or "  has  been 
read  "  and  "  in  a  deoA.  Margitson  v,  HaU  (9  L.  T. 
Bep.  755)  is  against  so  reading  it  in  a  deed._  In 
the  present  case  the  gift  is  to  classes  as  joint 
tenants  in  the  alternative,  and  each  class  is  ex- 
clusive of  the  other : 

BolUmd  V.  Wood,  L.  Eep.  11  Eq.  91  j 
Amton  V.  Eanrit,  19  Beav.  210. 
Christopher  James  for  a  grandchild  of  Julia 
Gibson,  whose  parents  were  living. — ^The  word 
"  or  "  should  be  read  "and,"  and  the  grandchildren 
form  part  of  the  class  to  take : 

Eccard  v.  Brooke,  2  Con.  213  ;  2  Bov.  Eep.  31. 
If   this  is  not  so,  then  the  grandchildren  whose 
parents  are  alive  take  equally  with  those  whose 
parents  died  before  the  period  of  distribution. 

The  Hon.  Frank  BusseU  for  the  grandchild  of 
Julia  Gibson  who  died  before  the  period  of  dis- 
tribution.—  The  contingency  of  surviving  the 
period  of  distribution  applies  both  to  the  original 
and  the  substituted  classes.  That  being  so,  the 
gift  must  be  construed  as  substitutional : 
Congreve  v.  Palmer,  16  Beav.  435 ; 
Atkinson  v.  Bartrum,  28  Beav.  219. 

Mulligan  in  reply. — The  cases  cited  have  no 
application  to  joint  tenants,  but  are  cases  of 
tenants  in  common.  The  survivors  of  the  class 
of  children  take  all. 
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Levett,  Q.O.,  Stewart  Smith,  and  Stokea  for  other 

P*^""-  Cur.  adfv.  vuU. 

Deo.  6. — Btbitb,  J.— In  this  oaae  a  queBtio&  of 
oonatraction  arises  npon  the  terms  of  a  certain 
■ettletnent  made  on  the  marriage  of  Heniy  Golev 
-with  Miss  Marion  Fink.     In   the  events  which 
have  happened  the  followins*  tmst  has  oome  into 
operation :  "  In  troat  for  all  and  ereir  the  child 
and  children  or  grandchild  of  Julia  G-ibson,  the 
wife  of  the  said  John  Gibson  (partr  hereto),  living 
at  the  decease  of  the  snrvivor  of  them  the  said 
Henry  Goley  and  Marion  Pink  his  intended  wife." 
I  have  already  decided  that  grandchildren  cannot 
take  in  compeiation  with  their  parents.    The  clause 
bas  been  read,  and  I  think  nghtly,  by  everybody 
as  though  the  word  "  grandohud"  were  eqmvalent 
to  "  grandchildren  or  grandchild."  There  are  three 
contentions  that  have  been  raised.    First,  it  is 
said  that  no  grandchildren  can  take  if  there  are 
children  living  at  the  period  named  for  asoer- 
tuning  the  class.    Secondly,  that  grandchildren  of 
a  child  predeceasing  that  period  take  the  share 
their  parents  would  have  taken  if  living;   and, 
thirdly,  that  all  grandchildren,  even  though  their 
parents   be  living,  must  take  amongst  them  the 
share  which  any  deceased  child  would  have  taken. 
Now,  the  word  "  or  "  in  this  settlement  I  think  must 
be  construed  as  "  or,"  and  that  the  class  of  grand- 
«hUdren  is  a  substitutional  class.    The  question 
arises  u{>on  a   settlement;   but   I  do  not  know 
tiiat  for  the  purposes  of  construction  in  the  events 
which  have  arisen,  and  having  regard  to  the  class 
that  were  to  take,  that  that  makes  any  difference 
aa  to  the  construction  to  be  put  Txpon  the  clause. 
With  reference  to  wills,  I  have  oeen  referred  to  a 
good  many  casee  bearing  more  or  less  npon  the 
subject  I  have  to  consider ;  and,  after  referring  to 
thoee  and  to  other  cases,  I  think  that  Mr.  Theobald 
has  accurately  summed  up  the  result  of  them  in 
the  5tb  edition  of  his  work,  at  p.  592.    He  there 
says :  "  When  the  gift  is  to  a  olasa  or  their  issue, 
the  further  question  arises  whether  the  original 
and  substituted  le^tees  form  two  mutually  ex- 
clusive classes,  so  that  no  substituted  legatees 
<3an  take  if  there  are  any  members  of  the  original 
class  to  take,  or  whether  the  issue  of  members  of 
the  original  class  dying  can  take  with  the  surviving 
members  of  the  original  class.    It  is  clear  that  S 
aU  the  original  class  survive  the  time  of  distribu- 
tion, they  alone  take  " — ^for  that  he  cites  8park$ 
T.  Beetal  (24  Bear.  218)  and  Margetsm  v.  Hall 
(vbi  sup.)  —  "So  if  none  of  the  original  class 
survive  the  time  of  distribution,  the  substituted 
legatees  alone  take.    But  if  some  of  the  original 
class  die  leaving  children,  and  others  survive  the 
time  of  distribution: — ^If  the  gift  is  to  several 
persons  nominatim  as  tenants  in  common  or  their 
children,  those  who  survive  the  time  of  distribu- 
tion take,  together  with  the  children  of  those  who 
^e  before  it" :  {Price  v.  Lockley,  6  Beav.  180).  "  In 
the  same  way,  in  the  case  of  a  simple  substitutional 
^t  to  children  or  their  issue  to  be  divided  among 
fliem  in  equal  shares,  the  issue  of  a  chUd  dying 
after  the  testator  and  before  the  time  of  distri- 
bution take  with  the  other  children."    Now,  it  is 
to  be  observed,  first  of  all,  had  there  been  no 
children  at  the  period  named,  grandchildren  and 
grandchildren  only  would  have  taken  ;  so,  on  the 
other  hand,  had  all  the  children  been  living  at 
the  period  of  distribution,  they  would  have  taken 
to  the  exclusion  of  grandchiloran.    There  are  two 


thinffs  to  be  observed  in  this  clause  which  diffe- 
rentiate it  from  any  case  to  which  my  attention 
has  been  called.  In  the  first  place,  this  is  not  a  gift 
to  "  child  or  children  or  their  issue,"  but  it  is  a  gift 
to  "  child  and  children  or  g^ndchildren."  T^t, 
of  course,  has  occurred  in  certain  cases,  but  there 
are  no  words  in  this  settlement  denoting  division, 
equality,  or  the  creation  of  a  tenancy  in  common ; 
nor  have  I  even  the  word  "  respectively  "  to  assiBt 
me  to  a  construction  which  would  give  to  grand- 
children, the  children  of  a  deceased  parent,  that 
share  which  the  parent  would  have  talcen  had  he 
or  she  survived  toe  period  named.  Of  course,  the 
tendency  of  the  decisions  has  been,  wherever  the 
context  allows  it,  to  substitute  for  a  parent  a  child 
or  children,  and  that  has  occurred  in  many  oases. 
That,  of  course,  becomes  a  comparatively  easy 
matter  when  there  are  words  denoting  an  inten- 
tion of  a  division  of  the  property  into  shares  ;  but 
I  have  no  such  words  here — ^I  have  simply  a  gift 
in  words  which  create  a  joint  tenancy  amongst 
those  who  do  take.  I  cannot  predicate  of  any 
child  that  that  child  takes  a  share.  Each  child 
with  the  other  members  of  the  class  of  children, 
or  each  grandchild  with  the  other  members  of  the 
class  of  grandchildren,  taking  under  either  of 
these  gifte  would  take  the  whole  of  the  property 
in  joint  tenancr.  Under  these  circumstances  it 
appears  to  me  that  I  have  no  words  at  all  in  my 
settiement  which  will  enable  me  to  say  that  there 
is  anything  equivalent  to  a  substitution  of  grand- 
children being  children  of  members  of  the  first 
class  for  the  parent  dying  before  the  period  at 
which  the  first  class  was  to  be  ascertained. 
Although  I  admit  that  I  think  the  case  is  an 
extremely  difficult  one,  I  have  come  to  that  con- 
clusion. I  may  add  this :  that  had  I  come  to  the 
other  conclusion,  I  should  have  felt  extreme  diffi- 
culty in  avoiding  the  argument  of  Mr.  James, 
who  said  that  in  this  deed  there  are  no  words 
importing  that  the  grandchildren  forming  the 
alternative  or  substitutional  class  ought  to  be 
confined  to  the  children  of  the  parent  dying. 
That  has  had  some  weight  with  me  in  bringing 
me  to  the  conclusion  that  I  have  arrived  at.  Such 
a  conclusion  would  be  a  monstrous  one,  and  I 
should  only  come  to  it  with  the  utmost  reluctanoe. 
The  result  is  that  I  do  not  think  that  the 
children  of  parents  dying  before  the  period  of 
distribution  can  take. 

Solicitors :  W.  M.  Tayler  and  Son ;  Druees  and 
Atllee ;  G.  O.  Algar. 


Nov.  6  and  U,  1900. 
(Before  Joyce,  J.)      , 
Re  Habe  ahd  O'Moeb's  Conteact.  (o) 
Vendor  and  purchaser — Auction — Material  misde- 
scription in  particulars  of  sale — Beferenee  by 
auctioneer  to  misdescription — Not  heard  by  pur- 
chasei — Specific  performance  with  compensatUm. 

At  a  public  auction  certain  leasehold  houses  were 
put  up  for  sale  in  lots.  Jn  the  particulare  of 
scde  the  houses  in  lot  5  were  described  at 
"  similar  "  to  the  houses  in  lot  4 ;  although,  at 
a  matter  of  fact,  they  were  different,  <u  they  had 
no  entranee-hdUt,  and  had  privies  instead  of 
water-closets.  At  the  sale,  the  avuitioneer  made 
a  distinct  statement  ae  to  the  error  in  the  par- 

(a)  Beportad  b7  Stonet  Davit,  Kaq,,  BaiTl«tar.«t-Lkw. 
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Ueulan,  and  pointed  out  the  difference  between 
the  hotues  in  lot  4  and  those  in  lot  5.  Thie 
statement,  though  heard  by  a  number  of  persons 
who  were  present,  was  not  heard  by  the  pwr- 
duuer. 

Held,  that,  although  there  was  a  material  misde- 
seription,  the  eircurnstanees  were  such  as  to 
render  it  inequitable  to  grant  the  purchaser 
specific  performance  of  the  contract  with  com. 
peneaiion, 

Manser  v.  Back  (6  Hare,  443)  approved  and 
applied. 

This  was  originally  a  vendor  and  purchaser 
munmons  for  compensation  in  respect  of  misde- 
scription in  the  particulars  of  sale  of  certain  pro- 
perty eompriaed  in  a  contract  of  the  23rd  liaroh 
1900,  and  made  between  Mary  Hare  of  the  one 
part  and  Evan  O'More,  the  pnrobaser,  of  the 
other  part. 

As  the  evidence  in  some  respects  was  conflicting, 
it  was  ordered  by  the  jodge  in  chambers  that  the 
summons  shonld  be  set  down  as  a  witness  action, 
the  pnrchaser  to  be  treated  as  plaintiff  in  an 
action  for  specific  performance  with  compen- 
sation. 

The  property  in  question  comprised  four  of  a 
nomber  of  leasehold  houses  that  were  sold  in  lots 
by  auction  on  the  23rd  March  1900. 

Lots  4  and  5  were  thus  described  in  the  par- 
ticulars of  sale : 

Lot  4.  Highfield-ioad,  SslUsy. — Four  oapital  private 
houua,  eaoh  with  hall  entranoe,  garden,  and  ontbaildinga 
in  the  rear,  adjoining  lot  3,  and  called  *'  Eastbonroe," 
and  prodaoing  at  low  leota  72(.  16«.  per  annnm.  Term, 
«igbty-five  yean  from  Midanmmer  next.  Groond-rent, 
12{. 

Lot  5.  Higbfield-ioad,  SalUej. — Four  similar  houses, 
called  "  Somerville,"  situate  in  the  Highfield-road, 
adjoining  the  last  lot ;  let  to  tenants  of  long  standing, 
at  old-fashioned  rents  prodaoing  671. 12>.  a  year.  Lease- 
hold for  eigbty-flve  years  from  Midanmmer  next. 
Oroond-nnt,  121. 

The  purchaser  inspected  lot  4  before 
the  sale,  and  observed  that  the  houses  had 
entrance  -  halls  and  water-closets.  He  did  not 
troable  to  inspect  lot  5,  as  the  houses  in  that  lot 
were  described  in  the  particnhiirs  of  sale  as 
.  "  similar  "  to  those  in  lot  4.  But,  as  a  matter  of 
fact,  the  houses  in  lot  5  had  no  entrance-halls 
and  had  privies  instead  of  water-closets. 

Belying  upon  the  statement  in  the  particulars 
of  sale,  the  purchaser  bought  lot  5  for  o802. ;  and, 
on  discovering  the  misdescription,  claimed  TJl. 
compensation. 

It  was  provided  by  the  conditions  of  sale  that : 
*'  14,  Any  error,  misstatement,  or  omission  in  the 
particulars  shall  not  annul  the  sale,  but  if  pointed 
out  before  the  completion  of  the  purchase,  and 
not  otherwise,  shall  form  the  subject  of  compen- 
sation, which  shall  be  allowed  by  the  vendor  or 
pniofaaser  as  the  case  may  require.  The  amount 
of  such  compensation  in  case  of  dispute  shall  be 
settled  by  the  auctioneer,  whose  decision  shall  be 
final." 

It  was  proved  in  evidence,  and  found  by  the 
learned  judge,  that  the  auctioneer  had  clearly  and 
distinctiy  made  a  statement  before  putting  up 
lot  5  as  to  the  difference  between  the  houses 
ooDstitnting  lots  4  and  5  respectively,  and  that 
the  porohaser  had  not  heard  this  statement  of  the 
aaotioneer. 


W.  A.  JdUy  for  the  purchaser. — The  statement 
of  the  auctioneer  is  not  admissible  as  evidence  to 
vary  the  printed  particulars  of  sale,  when  the 
statement  was  not  heard  by  the  purchaser : 
Ghtnnu  v.  ErhaH,  1  H.  BL  289  ;  2  R.  B.  769 ; 
Ogilvie  v.  foUjamba,  3  Mer.  53 ;  17  B.  B.  13 ; 
Re  Edwards  to  Daniel  Bykes  and  Go.  Limited,  62 

L.  T.  Bep.  445 ; 
Dart  on  Vendora  and  Porohasers,  6th  edit.,  p.  124. 

Moreover,  whether  or  not  the  purchaser  heard  the 
statement  of  the  aaotioneer,  he  is  enbiUed  to 
specific  performance  with  compensation  under 
condition  14  of  the  sale  : 

Lstt  V.  Bandda,  49  L.  T.  Bap.  71. 

JB.  P.  Meiritt  for  the  vendor. — Gunnis  v.  Erhart 
{ubi  sup.)  was  an  action  on  the  case.  But  parol 
evidence  is  always  admissible  in  a  specific  per- 
formance action  to  vary  a  written  contract : 

Margins  Tovinthend  v.  Btangroom,  6  Vea.  328 ;  5 

B.  B.  312 ; 
Winch  V.  Winehester,  1  V.  &  B.  375  ;  12  B.  B.  238  ; 
Sogden  on  Vendors    and   Fnrobaaeri,  14th  edit, 
pp.  161, 162. 

This  proposition  applies  here,  it  being  immaterial 
whether  the  purohaser  heard  the  auctioner'a 
statement  or  not : 

Xanaer  v.  Back,  6  Hare,  443. 

As  regards  Lett  v.  BandaU  (tibi  sup.),  that  simply 
went  to  show  that  the  fact  of  the  purchaser's 
knowledge  of  the  error  in  the  particuUrs  of  sale 
did  not,  where  such  error  remained  uncorrected 
by  the  auctioneer,  preclude  the  purchaser  from 
obtaining  compensation. 

Jolly  in  reply.  —  Specific  performance  with 
compensation  was  refused  in  Manser  r.  Back 
(ubi  sup.),  parUy  on  the  ground  that  the  authority 
of  the  auctioneer  to  sign  the  contract  had  heeia 

"'^''^'^-  Cur.  adv.  vuU. 

JOTCB,  J.,  after  stating  the  facts,  said : — Now 
the  houses  in  lot  5  had  neither  hall  entrances  nor 
water-closets,  and  the  houses  in  lot  4  had  both. 
That  seems  to  me  to  be  a  material  difference 
affecting  the  value  of  the  h3uses  in  lot  5,  and  if 
it  had  not  been  material  I  do  not  see  why  the 
auctioneer  should  have  taken  the  trouble  to  ex- 
plain the  difference  before  patting  lot  5  up  for 
sale.  I  think,  therefore,  t^t  there  was,  by  in- 
advertence or  otherwise,  a  material  misdeeonptioit 
of  the  property  in  the  particulars  of  sale.  1  find 
as  a  not  that  in  the  anotion-room  a  distinct 
statement  was  dearly  made  more  than  once  by 
the  aaotioneer  to  the  effect  that  there  was  a 
difference  between  the  houses  in  lot  5  and  those 
in  lot  4,  the  aaotioneer  giving  that  difference  as 
the  reason  of  the  smal^r  rental  derived  firom 
lot  5 ;  and  I  do  not  find  as  a  fact  that  the  par- 
chaser  heard  tiie  statement.  The  question,  then, 
is  whether,  when  a  statement  correcting  a  material 
description  in  the  particulars  of  sale  has  been 
clearly  and  distinctly  made  by  the  auctioneer  at 
the  s«de,  the  oiroumstanoes  are  such  as  to  render 
it  ineqnitable  to  grant  the  purchaser  speoifie 
performance  with  compensation  for  the  misde- 
scription. The  case  of  Manser  v.  Back  {tibi  tup.} 
was  relied  on  by  the  vendor,  and  I  reserved 
jadgment  in  order  to  consider  that  case,  as  it 
was  suggested  that  it  had  not  been  followed 
in  any  subsequent  case.  Now  I  think  thai 
Manser  v.  Back,  if  good  law,  is  good  authority 


Digitized  by ' 


GooqIc       


674— Vol.  T.yxxm.] 


TBB  LAW  TIMES. 


[Feb.  2,  1901. 


Chan.  Dit.]      Be  Ohabte£land  Stobbs  a.nd  Tbadino  Company  Limited.     [Ohak.  Diy. 


for  the  vendor  to  be  relieved  from  the  con- 
tract in  such  a  case  as  this.  In  Manser  t. 
Back  premises  were  advertised  to  be  sold  ac- 
cordinf;  to  certain  printed  particulars  and 
conditions  of  sale.  Before  the  sale  took 
place,  several  of  the  printed  copies  -were  altered 
bj  the  vendor's  solicitor,  who  introduced,  in 
writing,  a  reservation  of  a  right  of  way  of  other 
premises  belonging  to  the  vendor.  Several  of  the 
altered  copies  of  the  particulars  were  laid  on  tlie 
table  in  the  auction-room,  without  any  remark 
being  made  with  regard  to  the  alteration,  and  an 
altered  copy  was  delivered  to  the  auctioneer,  who 
read  the  same  aloud  before  the  biddings  com- 
menced, but  the  party  who  became  the  purchaser 
did  not  hear  or  notice  the  alteration.  The  con- 
tract was  signed  by  the  auctioneer  (inadvertently) 
and  by  the  purchaser  on  a  copy  of  the  particulars 
of  sale  not  containing  the  reservation.  After  the 
purchase  money  was  paid  and  possession  g^ven, 
the  purchaser  filed  his  bill  for  a  specific  per- 
formance of  the  contract  by  a  conveyance  from 
the  vendor  without  a  reservation  of  the  right  of 
way ;  and  the  bill  was  dismissed  without  costs. 
I  do  not  find  that  this  case  of  Manser  v.  Back 
has  ever  been  disapproved;  on  the  contraiy,  it 
was  cited  with  approval  W  Baggallay,  L.J.  in 
Tamplin  v.  James  (43  L.  T.  Eep.  520;  15  Ch. 
Div.  215).  It  is,  moreover,  treated  by  all  the 
text-books  as  good  law,  and,  if  I  may  say  so,  I 
entirely  agree  with  it.  That  being  so,  I  must 
come  to  the  conclusion  that  the  vendor  cannot  be 
compelled  to  specifically  perform  the  contract  and 
make  compensation.  As  regards  Lett  v.  Bandail 
(vM  sup.),  which  was  cited  to  me,  that  does  not 
aSect  this  case;  for  in  Lett  v.  Randall  the 
point  decided  by  the  court  was  that  the  mere  fact 
that  the  purchaser  knew  of  the  misdescription 
did  not  prevent  him  from  enforcing  the  contract, 
and  Be  Edwards  to  Daniel  Sykes  Limited  {ubi 
sup.),  which  was  also  cited  by  counsel,  is  not  in 
point ;  for  no  evidence  was  adduced  in  that  case 
to  show  that  the  purchaser  did  not  hear  the  state- 
ment made  by  the  auctioneer;  and  Chitty,  J. 
accordingly  held  that  the  purchaser  must  be  pre- 
sumed to  have  heard  it.  I  cannot  in  this  case, 
therefore,  enforce  specific  performance  with  com- 
pensation against  the  vendor.  As  the  purchaser 
IB  unwilling  to  complete  the  contract  without  com- 
pensation, I  rescind  it,  and  order  the  return  of 
the  deposit  money  with  interest.  I,  further,  give 
the  purchaser  the  costs  of  investigating  the  title 
down  to  the  time  he  was  furnished  with  the  written 
statement  of  the  auctioneer.  Otherwise,  the 
action  is  dismissed  without  costs. 

Solicitors  for  purchaser,  Sharpe  Parker,  and  Co., 
for  Lane  and  Jolly,  Birmingham. 

Solicitors  for  vendor,  Preston,  Stow,  and 
Preston,  for  Jacob,  Bowhxnds,  and  Bon,  Birming- 
ham. 


Thursday,  Oct.  25,  1900. 
(Before  "Wbioht,  J.,  sitting  as  an    additional 
Judge  of  the  Chancery  Division.) 
Be  Chabteblaitd  Stobes  Ain>  Tbadino 
Company  Limited,  (a) 
Company — Winding-up — Afidavit  verifying  peti- 
tion— Petitioner  abroad — Affidavit  bypetiUoner's 
manager — SujKeieney — Companies(i¥inding.up) 
Bules  1890,  rr.  36, 177  (1). 
Upon  a  petition  for  the  vnnding-up  of  the  C.  8. 
and  T.   Company  Limited,  'the  objection  tocw 
taken   that  the  affidavit  verifying  the  petition 
tocu  not  made   by  the  petitioner,  who  was  in 
South  Africa,  where  he  also  carried  on  business, 
but   by   his  London  manager  acting  under  a 
power  of  attorney,  and  consequently  was  based 
only  upon  information  and  belief. 
It  was  argued  that  under  rule  177  of  the  Winding- 
up  Buies  of  1890  the  court  could  admit  this 
affidavit  as  sufficient. 
Held,  that  the  terms  of  rule  36  were  explicit,  that 
rule  177  was  not  applieoAle,  and  that  the  objec- 
tion was  good. 
A  PETITION  was  presented  by  Julius  Weil,   a 
merchant  carrying  on  business  in  London,  asking 
that  the  Charterland  Stores  and  Trading  Com- 
pany Limited  might  be  compulsorily  wonnd-up, 
and,  in  the  tJtemative,  for  a  supervision  order. 

The  affidavit  verifying  the  petition  was  made  by 
one  Foran,  who  stated  in  the  affidavit  that  he  was 
the  manager  of  the  petitioner's  business  in  London, 
and  that  the  petitioner,  who  also  carried  on  an 
extensive  business  in  South  Africa,  was  then  in 
South  Africa. 

In  a  farther  affidavit  Foran  stated  that  he  held 
a  power  of  attorney  from  the  petitioner  under 
whioh  he  carried  on  his  London  business ;  that  he 
was  thereby  authorised  to  commence,  prosecute, 
and  eoforoe  all  actions  and  legal  proceedings 
touching  the  business  and  affairs  of  the  petitioner, 
and  to  deal  with  such  proceedings  as  he  might 
think  fit ;  and  that  the  present  proceedings  had 
been  instituted  by  him  after  the  receipt  of  a 
cablegram  from  the  petitioner  instructing  him  to 
do  so. 

Many  of  the  ntatements  contained  in  his  affi- 
davit were  necessarily  based  only  on  information 
and  belief. 
J.  F.  Waggett  for  the  petition. 
MuUigan,  Q.C.  and  G.  W.  M.  Holmes,  for  the 
company,  took  the  preliminary  objection  that  no 
proper  affidavit  verifying  the  petition  had  been 
filed  within  rule  36  of  the  Companies  (Winding- 
up)  Bules  1890,  and  that  many  of  the  statements 
were  made  only  on  information  and  belief. 

J.  F.  Waggett. — If  there  is  any  defect  it  can 
be  cured  under  rule  177  (1)  of  the  Bules  of  1890, 
which  provides  in  sub-clause  1  that  "  no  proceed- 
ing under  the  Acts  shall  be  invalidated  by  any 
formal  defect  or  by  any  irregularity,  unless  the 
court  before  which  an  objection  is  made  to  the 
proceeding  is  of  opinion  that  substantial  injustice 
has  been  caused  by  the  defect  or  irregularity, 
and  that  the  injustice  cannot  be  remedied  by  any 
order  of  that  conrt." 
MtMigan,  Q.Cv  in  reply,  referred  to 
Be  The  St.  DavitTs  Oold  Mining  Company  Limiiei, 
14  L.  T.  Bep.  539. 

(a)  Beported  by  H.  M.  Chastkss  MjicraissON,  Eaq., 
Btrriiter-at-Lair. 
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Wbioht,  J. — Two  objections  have  been  taken 
in  this  case ;  one  of  'which  is  bad,  and  one  is  in 
my  judgment  good.  The  first  is  that  all  the 
material  statements  in  the  affidavit  are  aiK>n  in- 
formation and  belief  only.  I  think  that  objection 
is  bad.  The  second  objection  is  purely  technical, 
but  I  cannot  pass  it  over.  Kule  36  of  the 
Companies  (Winding-np)  Rules  1890  prescribes 
the  persons  by  whom  and  by  whom  alone  the 
affidavit  verifying  the  petition  may  be  made,  and 
it  says  that  "  such  affioavit  shall  be  made  by  the 
petitioner,  or  by  one  of  the  petitioners,  if  more 
than  one,  or  in  case  the  petition  is  presented  by 
a  company,  by  some  director,  secretary,  or  other 
principal  officer  thereof."  The  rule  is  explicit 
in  its  terms,  and  as  the  petitioner  in  this  case 
is  not  a  company,  I  cannot  hold  that  an  affidavit 
made  by  the  manager  for  a  petitioner,  even 
though  he  has  a  power  of  attorney  authorising 
him  to  take  proceedings,  falls  within  the  words  of 
the  rale,  or  discharges  the  obligation  imposed  by 
the  rule.  Nor  can  I  see  that  I  can  get  over  this 
objection  under  the  powers  conferred  on  the 
court  by  rule  177.  The  words  of  that  rule  do 
not  appear  to  me  to  be  wide  enough  to  include 
the  ptesent  case.  This  is  not  a  question  of  pro- 
ceecUngs  being  invalidated,  but  of  what  evidence 
the  court  requires ;  nor  do  I  think  that  the  latter 
part  of  the  rule  has  any  application  here.  This 
is  obviously  a  case  in  which  an  opportimity  should 
be  given  to  the  petitioner  of  putting  the  matter 
right.  I  will,  therefore,  give  liberty  to  the  peti- 
tioner to  amend  his  petition  if  so  advised  by 
adding  another  person  as  co-petitioner,  and  extend 
the  time  for  filing  the  statutory  affidavit  until  the 
last  day  of  the  present  sittings  on  which  I  take 
petitions.  The  petition  must  stand  over  until 
then. 

Solicitors  :  Hollams,  Son,  Coward,aiidnawkiley ; 
Ingle,  Holmei,  and  Sons. 


Nov.  2  and  7, 1900. 

(Before  Wsight,  J.,  sitting  as  an  additional 

Judge  of  the  Chancery  Division.) 

Be  Nobth-West  Aeobntink  Railway 

Company  Limited,  (a) 

Company — Winding-up — Surplus  aseeU — Sale  of 
undertaking  to  new  company — Shares  in  new 
company — Mode  of  distribution— Terms  of  reso- 
lution— Inference  from  facts. 

The  N.-W.  A.  B.  Company  Limited,  with  a  capital 
of  550,0002.  divided  into  55,000  shares  of  101. 
each,  of  which  35,000  were  preference  shares  and 
20,000  were  deferred  shares,  entered  into  an 
agreement,  under  a  power  in  its  memorandum  of 
dissociation,  for  the  transfer  of  its  undertaking 
to  the  C.  C.  B.  Company  Limited,  and  hy  this 
agreement  it  was  provided  that  the  holdings  of 
the  preferred  and  deferred  shareholders  respee- 
tivety  in  the  N.-W.  A.  B.  Company  were  to  be 
satisfied  by  the  issue  of  310,0002.  of  stock  in  the 
C.  C.  B.  Company.  There  was  no  provision  in 
the  agreement  as  to  the  proportions  in  which  the 
310,000!.  stock  was  to  be  divided  between  the  pre- 
ferred and  deferred  shareholders  in  the  N\-W. 
A.  B.  Company,  and  its  articles  of  assodoHon 
were  silent  as  regards  the  distribuMon  of  assets 

(at  Bcported  by  H.  U.  Chabtebb  Uacfhibsok,  Eaq., 
Barrljiter-kt-Law. 


on  its  winding-up  in  favour  of  any  particular 
classes  of  shareholders. 

The  secretary  of  the  N.-W.  A.  B.  Company  sent 
with  the  notice  convening  a  meeting  of  share- 
holders to  pass  a  resolution  approving  the  agree- 
ment and  authorising  the  directors  to  carry  it 
into  effect,  a  circular  which  stated .-  "  Tou  will 
observe  that  the  purchase  consideration  to  the 
shareholders  is  310,0002.  Cordoba  Central 
Income  Debenture  Stock,  which,  at  the  wish  of 
the  Cordoba  Central  Bailway  Company  Limited, 
is  to  be  distributed  amMng  the  shareholders  in 
the  following  proportions — viz.,  210,0002.  to  the 
preferred  shareholders  and  100,0002.  to  the 
deferred  shareholders."  The  resolution  approv- 
ing the  agreement  was  passed  by  a  majority,  but 
there  were  absentees  from,  the  m^eeting. 

The  N.-W.  A.  B.  Company  subsequently  went  into 
voluntary  liauidation,  and  this  was  a  summons 
by  the  liquidators  for  directions  as  to  how  and 
in  what  proportions  the  310,0002.  stock  was  to  be 
distributed  as  between  the  preferred  and  deferred 
shareholders. 

Held,  that  while  there  could  be  no  doubt  that  the 
resolution  was  passed  on  the  faith  of  the  repre- 
sentation contained  in  the  circular,  it  was  im- 
possible in  the  present  ease  to  make  an  order  or 
declaration  affecting  the  shareholders  collectively, 
as  there  waa  no  room  for  the  inference  from  the 
facts  that  all  the  parties  concerned  had  agreed 
upon  a  principle  of  distribution ;  and  that  the 
liquidator  must  give  to  the  resolution  its  legal 
effect  as  it  stood  (unless  set  aside  in  different 
proceedings)  and  distribute  the  stock  among  the 
shareholders  according  to  the  rights  under  the 
articles ;  but  that  some  delay  would  be  sanc- 
tioned in  the  distribution  of  the  stock  so  as 
to  give  an  opportunity  to  the  preferred  share- 
holders to  ask  for  consents  from  irtdividruiX 
deferred  shareholders  to  the  distribution  of  the 
assets,  as  far  as  their  individual  interests  were 
concerned,  according  to  the  scheme  suggested  in 
the  circular;  and  an  opportunity  to  consider 
whether  any  other  proceedings  could  be  taken 
with  any  prospect  of  success. 

The  North- West  Argentine  Railway  Company 
Limited  was  incorporated  in  1886,  under  the 
Companies  Acts  1862  to  1883,  with  a  capital  of 
550,0002.  divided  into  55,000  shares  of  102.  each, 
of  which  35,000  were  described  in  the  memorandnm 
of  association  as  "  being  sabjeot  to  a  preference 
dividend,  and  other  rights  as  provided  by  the 
articles  of  association,"  and  the  other  20,000  as 
being  "deferred  shares  with  such  rights  as  are 
declared  in  the  articles  of  association." 
The  articles  provided  as  follows : 

Clause  5.  The  holders  of  the  preferred  shares  shall 
be  entitled  to  a  oomolative  preferential  dividend  at  the 
rate  of  71.  per  cent,  per  annnm  on  the  amount  for  the 
time  being  paid  or  credited  as  paid  np  on  the  preferred 
shares  held  by  them  respeotively,  and  if  in  any  year  the 
net  profits  shall  be  ineaffioient  to  pay  the  same,  the 
holders  of  the  preferred  shares  shall  be  entitled  to  have 
the  defioienoy  made  np  oat  of  the  net  profits  of  any 
snbieqnent  year  or  years. 

Clanse  6.  The  holders  of  the  deferred  shares  shall  be 
entitled  to  a  onmolative  dividend  at  the  rate  of  7(.  per 
cent,  par  annnm  on  the  amount  for  the  time  being  paid 
or  credited  as  paid  up  on  the  deferred  shares  held  by 
them  respectively,  and  if  in  any  year  the  profits  avail- 
able for  dividends,  as  hereinafter  defined,  shall  be 
insoffioient  to  pay  ibe  same,  the  holders  of  the  deferred 
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duuTM  ahall,  rabjaot  to  fhe  ligliti  of  tlio  holders  of  tiie 
pTefened  iWea,  be  entitled  to  have  the  defioienoy  nude 
up  oat  of  the  profit!  arubtble  for  dividend  of  any  mibee- 
qnent  year  or  yeari. 

Clanie  7.  The  gnrplni  profite  sbaJI  be  divided  among 
the  membere  in  i>roportian  to  the  amonnte  paid  and 
credited  ai  paid  on  the  iharei  held  by  them  reepec- 
ttvaly. 

The  artides  ware  talent  as  regards  the  mode  of 
diatiibatioii  of  the  assets  among  the  shareholders 
in  the  event  o(  the  company  being  wonnd-np.  All 
the  shares  were  issaed  and  either  paid  ap  or 
credited  as  paid  up. 

There  was  {>ower  in  the  memorandum  of  asso- 
ciation to  amalgamate  with  another  company, 
and  to  sell  the'oompany's  undertaking,  busmess, 
and  property. 

By  an  agreement,  dated  the  20th  Jaly  1899 
and  made  hitween  the  Argentine  Company  of  the 
one  part  and  the  Gordoba  Central  Bailway  Com- 
pany of  the  other  part,  it  was  agreed  that  the 
Argentine  Company  should  transfer  to  the  Cordoba 
Company  all  its  undertaking,  indnding  all  its 
business,  railwar  works,  rolling  stock,  equipment, 
stores,  lands,  ouildings,  hereditaments,  goods, 
ch&ttels,  and  other  property,  assets,  and  effects. 

As  part  of  the  consideration  for  this  transfer  it 
was  provided  that  310,0002.  Cordoba  Central 
Railway  Income  Debenture  Stock  (Central 
Northern  Section)  were  to  be  distributed  among 
the  holders  of  the  preferred  and  deferred  shares 
of  the  Argentine  Company,  such  stocks  to  be 
accepted  by  them  in  full  satisfaction  and  die- 
chiurge  of  the  rights  and  interests  in  the  under- 
taking agreed  to  be  transferred. 

One  of  the  conditions  of  the  agreement  was 
that  all  necessary  resolutionB  should  have  been 
passed  by  the  shareholders  of  the  Argentine 
Company.  There  was  no  provision  in  the  agree-, 
ment  as  to  the  proportion  in  which  the  310,0002. 
stock  was  to  be  divided  between  the  preferred 
and  deferred  shareholders  of  the  Argentine 
Company. 

On  the  17th  July  the  secretary  of  the  Argentine 
Company,  by  order  of  its  board  of  directors,  sent 
a  notice  to  ute  shareholders  that  an  extraordinary 
seuMal  meeting  would  be  held  on  the  10th  Aug. 
1899,  when  resolutions  (1)  approving  the  agree- 
ment with  the  Cordoba  Company  and  authorising 
the  directors  to  carry  it  into  effect,  and  (2)  for  the 
-voluntary  winding-up  of  the  company  and  the 
appointment  of  certain  of  the  directors  as  Iiqui> 
dators  would  be  proposed. 

With  the  notice  the  following  circular,  headed 
with  the  name  of  the  Argentine  Company,  and 
aimed  by  the  secretary,  was  sent  to  the  riiare- 
holders: 

Sir  or  Madam, — la  pmanaDoe  of  tiie  ezpreeaiaD  of 
opinian  given  by  the  ihareholderi  at  the  annnal  general 
meeting,  held  on  the  17th  Hay  last,  the  board  have 
sealed  and  exchanged  fhe  ad  rtfenndum  agreement 
pcoviding  for  the  teansfer  of  tUa  company's  undertaking 
and  assets  to  the  Cordoba  Central  Bailway  Company 
limited  provided  the  approval  of  this  oompaay'e 
debenture-holders  and  shareholders  is  obtained  to  the 
terms  of  the  transfer.  I  incloee  herewith  a  notice  ooo- 
vening  an  extraordinary  general  meeting  to  consider  the 
proposal,  and  also  send  an  epitome  of  the  agreement,  so 
that  yon  may  have  time  to  consider  the  terms  of  the 
traaaaotion  before  the  meeting.  I  shall  be  happy  to 
prodnoe  a  full  copy  of  the  agreement  to  yon,  shonlid  yon 
desire  to  inspect  it.  Yon  wQl  observe  that  the  pnrdhase 
considention  to  the  shaieholdets  is  310,0001.  Cordoba 


Central  Income  Debentnre  Stock,  wUoh,  at  11m  wish  of 
the  Cordoba  Central  Bailway  Company  Limited,  is  to  be 
distribatad  among  the  shweholders  in  the  foUowiny 
proportions — vii.,  210,0001.  to  the  preferred  shai^Iders, 
and  100,0001.  to  the  deferred  shanholders. 

At  the  meeting  on  the  10th  Aug.  it  was  pointed 
out  that  the  suggested  mode  of  distribution  was 
not  in  aooordanoe  with  Uie  legal  rights  of  the 
shareholders,  but  that  the  proportions  would  be 
197,0002.  to  the  preferred  shareholders,  and  about 
112.0002.  or  113,0002.  to  the  deferred  shareholders, 
both  classes  taking  share  and  share  alike.  The 
first  resolution  was  eventually  carried  only  by  a 
majority  of  the  shareholders  present,  and  not 
much  more  than  half  the  shareholders  were  repre- 
sented at  the  meeting.  The  second  reaolutian  was 
unanimously  withdrawn. 

In  consequence  of  an  informality  having  been 
discovered  in  the  notice  of  the  meeting  of  the 
10th  Aug.,  inasmuch  as  only  an  ordinary  and  not 
a  special  resolution  was  there  required,  a  seoond 
meeting,  of  which  due  notice  was  g^iven,  was  held 
on  the  17th  Aug.,  when  the  same  resolution  a» 
had  been  passed  on  the  10th  Aug.  was  carried  by 
the  casting  vote  of  the  chairman. 

By  a  special  resolution  of  the  Argentine  Com- 
pany, passed  and  confirmed  at  meetings  held  on 
the  18th  Dec.  1899  and  the  4th  Jan.  1900,  it  was 
resolved  that  the  company  should  be  wound-up 
voluntarily,  and  that  liquidators  should  be 
appointed. 

This  was  an  originating  summons  by  the  liqoi- 
dators  asking  for  directions  as  to  how  and  in  what 
pro{>ortions  the  310,0002.  stock  was  to  be  distri- 
buted as  between  the  preferred  and  deferred 
shareholders  of  the  Arj^tine  Company.  The 
summons  was  adjourned  into  court. 

Sieinfen  Eady,  Q.C.  and  Whinney  for  the 
liquidators. 

Jetikim,  Q.C.  and  Kirby  for  the  preferred  share- 
holders.— ^The  inference  to  be  drawn  by  the  oourt 
from  all  the  facts  of  the  case  is  that  this  resolution 
was  only  passed  on  the  faith  of  the  statement  in 
the  circular  as  to  the  mode  of  distribution  of  the 
stock  between  the  two  classes  of  shareholders,  who 
all  assented  to  it : 

8omu  V.  Curne,  1  K.  ft  J.  605 ; 
Be  Benton  Pneumatic  Tyre  Company,  14  Timee 
L.  Bep.  838. 

Eve,  Q.C.  and  Petenon  for  the  deferred  share- 
holders.— ^The  shareholders  who  were  absent  from 
the  meeting  or  who  voted  against  the  resolution 
cannot  be  neld  to  be  bound  by  the  terms  of  dis- 
tribution, which  are  neither  contained  in  the 
agreement  itself  nor  in  the  resolution.  There  are 
no  facta  here  as  in  JSe  Beeeton  PneumaUe  Tyre 
Company  (14  Times  L.  Rep.  338)  from  which  snch 
an  inference  can  be  drawn. 

JenWru,  Q.C.  replied.  Cur.  adv.  r»dl. 

Nov.  7. — Wbioht,  J. — ^There  is  no  doubt  that 
in  this  case  the  resolution  for  adopting  the  agree- 
ment with  the  Cordoba  Company  womd  not  have 
been  passed  but  for  the  positive  representation 
contained  in  the  Argentine  Company's  circular 
that  the  stock  which  is  in  question  was  to  be  dis- 
tributed in  the  maimer  therein  suggested.  The 
sncK^estion  in  the  circular  is  in  these  words :  "  Yon 
wiU  obeerve  tiiat  the  purchase  consideration  to 
the  shareholders  is  310,0002.  Cordoba  Central 
Income  Debentnre  Stock,  which,  at  the  wish  of 
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the  Gordoba  Oentral  Bailwaj  Company  Limited, 
is  to  be  distributed  among  the  Bbareholders  in 
tho  following  proportionB— viz.,  210,000Z.  to  the 

S referred  shareholders,  and  100,0002.  to  the 
eferred  shareholders."  On  the  faith  of  that 
representation  a  sufficient  number  of  the  prefer- 
ence shareholders  either  voted  for  the  resolution 
or  abstained  from  yoting  against  it;  and,  as 
against  those  who  adopted  and  took  the  benefit 
(H  that  representation,  effect  ought  if  possible  to 
be  given  to  it.  It  seems,  however,  impossible  on 
the  present  application  to  make  an  order  or 
declaration  affecting  the  shareholders  collectively. 
Li  Somes  v.  Currie  {uhi  sup.)  and  Se  Beetton 
Pnenmatto  Tyre  Com^ny  {vhi  tup )  there  were 
facts  from  which  an  inference  was  drawn  that 
all  the  parties  concerned  had  agreed  upon  a 
principle  of  distribution.  Li  the  present  case 
there  is  no  room  for  such  an  inference.  The 
resolution  did  not  purport  to  g^ve  effect  to  the 
representation ;  it  was  not  unanimously  passed ; 
the  majority  had  no  power  to  bind  the  minority 
in  this  reepeot ;  not  much  more  than  half  of  the 
shareholders  were  represented  at  the  meeting ; 
and  no  oonsent  or  equity  can  be  suggested  as 
againBt  the  dissentients  or  the  absentees.  But 
then  it  is  argued  that  individual  deferred  share- 
holders who  took  part  in  supporting  the  resolution 
are  bound  by  the  representation  contained  in  the 
company's  circular.  It  is  difficult  to  see  the 
ground  of  the  contention.  The  circular  was  not 
theirs ;  they  made  no  representation,  collectively 
or  individually.  Nor  would  it  be  practicable  to 
discover  by  an  inquiry  which  of  the  deferred 
shareholders  who  voted  had  any  knowledge  of  the 
representation.  If  there  is  any  remedy,  I  think 
it  most  be  in  another  court  or  by  a  different 
proceeding — a.  proceeding  against  the  company  or 
the  directors  or  to  set  aside  the  resolution.  The 
liquidator  must  give  to  the  resolution  as  it  stands 
its  leg^  effect,  unless  the  resolution  itself  can  be 
set  aside.  It  has  not  been  suggested  that  anyone 
wishes  it  to  be  set  aside,  nor  could  any  proceedings 
for  that  purpose  have  much  prospect  of  success, 
for  the  transfer  to  the  Cordoba  Company  has 
been  completed  and  no  equity  arises  as  against 
them.  All  that  I  can  do  is  to  sanction  some  delay 
in  the  distribution  oi  the  stock  so  as  to  give  an 
opportunity  to  the  preferred  shareholders  to  ask 
for  consents  from  individual  deferred  shareholders 
to  the  distribution  of  the  assets,  so  far  as  their 
individual  interests  are  concerned,  according  to 
the  scheme  suggested  in  the  circular ;  and  an 
opportunity  to  consider  whether  any  other  pro- 
ceedings can  be  taken  with  any  prospect  of 
success.  [His  Lordship  declared  that  the  stock 
was  to  be  distributed  among  the  shareholders 
according  to  their  rights  under  the  articles.] 

Solicitors :   Slaughter  and  May ;    Ward,  Bowie, 
and  Co. ;  E.  A.  Leadam. 


QUEEN'S  BENCH  DIVISION. 

Oct.  25  and  Nov.  26, 1900. 

(Before  Wills,  J.) 

Uayob  and  Corfosatiok  of  London  and 
Bt.  Thohab's  Hospital  and  othsss  v. 
Hudosll.  (a). 

Bevenue  —  Land  tax  —  E»emption  —  Hoipitdls — 
Landt  and  houses  belonging  to  certain  named 
hospitals  before  year  1G9^— Exemption  from 
land  tax— Land  Tax  Act  1797  (38  Geo.  3,  e.  5), 
ss.  25  to  29. 

Beet.  25  of  the  Land  Tax  Act  1797  (38  Geo.  3,  c.  6), 
after  exempting  from  the  land  tarn  therein 
imposed  certain  named  colleges  and  halls  and 
hospitals  geruraUy  "for  or  in  respect  of  the  sites 
of  the  colleges,  lialls,  or  hospitals,"  goes  on  to 
exempt  "  houses  or  lands  lohioh  on  or  before  the 
25th  March  169^  did  belong  to  the  sites  of  any 
college  or  hall  or  to  Christ's  Hospitcd,  St. 
Bartholomew,  Bridewell,  St.  Thomas,  and 
Bethlehem  Hospitals,  in  the  city  of  London  and 
borough  of  Southwark." 

Certain  lands  iuith  houses  and  buildings  thereon 
belonged  to  St.  Thomas's,  St.  Bartholomew's,  and 
Brideweli  Hospitals  on  and  before  the  25th 
March  1693,  and  still  belonged  to  them.  These 
lajids  were  not  part  of  the  site*  of  or  appurtenant 
to  the  hospitals. 

Held,  that  these  houses  and  lands,  having  belonged 
to  these  named  hospitaU  before  and  in  1693, 
were  exempted  under  the  section  from  land  tax, 
and  were  equally  exempted  whether  they  were  m 
the  hands  and  occupation  of  the  hoepitids  them- 
selves  or  in  the  hands  and  occupation  of  tenants 
under  leases  from  the  hospitals. 

Action  tried  before  Wills,  J.  without  a  jury. 

The  plaintiffs  were  the  Mayor  and  Commonalty 
and  Citizens  of  the  City  of  London,  Governors  of 
the  House  of  the  Poor  commonly  called  St. 
Bartholomew's  Hospital,  near  West  Smithfield, 
of  the  Foundation  of  King  Henry  the  Eighth, 
and  the  said  Mayor  and  Commonalty  and 
Citizens  of  the  City  of  London,  Governors  of  the 
poosessions,  revenues,  and  goods  of  the  Hospitals 
of  Edward  late  King  of  England  the  Sixth,  of 
Christ,  Bridewell,  aad  St.  Thomas  the  Apostle, 
as  Governors  of  Bridewell  Hospital  and  St. 
Thomas's  Hospital  respectively. 

The  defendant  was  a  collector  of  land  tax  for 
the  parish  of  St.  Saviour  in  the  district  called  the 
Borough. 

The  plaintiffs  claimed  (1)  an  injunction  to 
restrain  the  defendant  from  distraining  on  the 
plaintiffs'  property  known  as  Maidstone- Bniidings, 
Borough,  in  the  county  of  Surrey,  in  respect  of 
alleged  arrears  of  land  tax  amounting  to 
302. 6s.  3d.  i  and  (2)  a  declaration  that  the  premises 
are  exempted  by  statute  from  being  charged  with 
or  liable  to  land  tax ;  and  the  object  of  the  action 
was  by  means  of  an  injunction  and  a  declaration 
to  obtain  a  decision  that  certain  lands,  the 
property  of  the  plaintiffs,  were  exempt  from  laad 
tax. 

The  facte  were  not  in  dispute,  and  were  taken 
to  be  admitted  as  set  out  in  the  statement  of 
olum,  which  was  as  follows  : — 

1.  The  property  dasoribad  aa  Maidetona-boildiags  in 
the  demand  note  hereinafter  letened  to  oonsiets   of 

(aj  BeporMd  ^  Yl.  W.  Oss,  Eaq.,  BarriiMr-kt-Likv. 
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oartain  lands  with  waiehonies,  oonntiDg-honses,  dwellinir- 
hoiue,  and  buildings  erected  and  standing  thereon,  herein 
called  "  the  said  property." 

2.  The  lands  with  the  then  existing  buildings  thereon 
were  the  property  of  St.  Thomas's,  St.  Bartholomew's, 
and  Bridewell  Hospitals  on  or  before  the  2Sth  March 
1693.  The  same  had  been  devised  to  the  said  hospitals 
by  the  will  of  Edward  Hewlet,  who  died  in  or  about  the 
year  1622,  whioh  will  was  proved  in  the  Prerogative 
Conrt  of  Canterbury  on  the  28th  Deo.  1622,  and  the 
said  lands  and  buildings  thereupon  came  into  the  posses- 
sion of  the  said  hospitals,  the  governors  of  which  have 
been  in  possession  and  received  the  rente  and  profits 
thereof  from  that  time  till  now. 

3.  St.  Bartholomew's  Hospital  was  founded  by  charter 
or  letters  patent  of  King  Henry  YIII.,  and  the  hospitals 
of  St.  Thomas  and  Bridewell  were  founded  by  charter  or 
letters  patent  of  King  Edward  VI. 

4.  On  the  8th  Feb.  1899  a  written  demand  was  made 
on  the  governors  of  St.  Thomas's  Hospital  for  pay- 
ment of  302.  6(.  3(2.,  being  for  alleged  land  tax  alleged 
to  have  been  assessed  by  the  Commissioners  of  Land 
Tax  for  the  parish  of  St.  Saviour,  in  the  borough  of 
Southwark,  in  the  administrative  coonty  of  London  in 
respect  of  the  said  property. 

5.  The  said  property  is  situate  in  the  pariah  of  St. 
Saviour,  in  the  borough  of  Southwark,  in  the  adminis- 
trative county  of  London. 

6.  By  the  demand  note  it  waa  stated  that  the  alleged 
land  tax  was  payable  on  the  1st  Jan.  1899. 

7.  In  Jnne  1878  Bobert  and  Alfred  Dunk,  hop  factors, 
want  into  possession  of  the  premises  as  tenants  to  the 
governors  of  the  said  hospitals,  and  remained  in  posses- 
oion  as  such  till  some  time  before  the  2Sth  March  1898, 
when  the  hospitals  resumed  the  poasession  or  occupation 
of  the  same. 

8.  On  the  1st  Jan.  1900  the  defendant  threatened  to 
distrain  on  the  said  property  for  the  alleged  land  tax 
amounting  to  the  sum  of  301.  Ss.  3<2. 

9.  The  said  property  having  belonged  to  the  said 
hospitals  prior  to  the  25th  Much  1693  is  exempt  from 
land  tax  under  and  by  virtue  of  the  statute  hereinafter 
referred  to — that  is  to  say,  38  Geo.  3,  c.  5.  The  exemp- 
tion is  claimed  by  the  operation  of  the  following  seottons 
of  that  statute,  whioh  are  aa  follows : 

Sect.  25.  "  Provided  that  nothing  in  this  Act  con- 
tained shall  extend  to  charge  any  college  or  hall  in 
either  of  the  two  Universities  of  Oxford  or  Cambridge, 
or  the  colleges  of  Windsor,  Eaton,  Winton,  or  West- 
minster, or  the  corporation  of  the  Governors  of  the 
Charity  for  the  Belief  of  the  Poor  Widows  and  Children 
of  Clergymen,  or  the  College  of  Bromley,  or  any 
hospital  in  England,  Wales,  or  Berwick-upon-Tweed,  for 
or  in  respect  of  the  sites  of  the  said  colleges,  halls,  or 
hospitals,  or  any  of  the  buildings  within  the  walls  or 
limits  of  the  said  colleges,  halls,  or  hospitals,  or  any 
master,  fellow,  scholar,  or  exhibitioner  of  any  such 
oollege  or  hall,  or  any  reader,  officer,  or  master  of  the 
said  universities,  colleges,  or  haUs,  or  any  masters  or 
ushers  of  any  schools  in  England  or  Wales,  or  Berwick- 
upon-Tweed,  for  or  in  respect  of  any  stipend,  wages, 
rents,  profits,  or  exhibitions  whatsoever,  arising  or 
growing  due  to  them  in  respect  of  the  said  several 
places  or  employments  in  the  aaid  universities,  colleges, 
or  schools ;  or  to  charge  asy  of  the  houses  or  lands, 
whioh  on  or  before  the  five  and  twentieth  day  of  March, 
one  thousand  six  hundred  and  ninety-three,  did  belong  to 
the  rites  of  any  college  or  hall  in  England,  Wales,  or 
Berwick-upon-Tweed,  or  to  Christ's  Hospital,  Saint 
Bartholomew,  Bridewell.  Saint  Thomas,  and  Bethlehem 
Hospitals,  in  the  city  of  London,  and  borough  of  South- 
wark, or  any  of  them,  or  to  the  said  corporation  of  the 
Governors  of  the  Charity  for  the  Belief  of  the  Poor 
Widows  and  Children  of  Clergymen,  or  the  College  of 
Bromley,  or  shall  extend  to  charge  any  other  hospitals 
or  almshouses  in  England,  Wales,  or  Berwick-upon- 
Tweed,  for  or  in  respect  only  of  any  rents  or  revenues 


whioh,  on  or  before  the  said  five  and  twentieth  day  of 
March,  one  thousand  six  hundred  and  ninety-three,  were 
payable  to  the  said  hospitals  or  almshouses,  being  to  be 
received  and  disbursed  for  the  immediate  use  and  relief 
of  the  poor  of  the  said  hospitals  and  almshouses  only." 

Sect.  26.  "  Provided  that  no  tenants  that  hold  and  enjoy 
any  lands  or  houses  by  lease  or  other  grant  from  the 
said  corporation,  or  any  of  the  said  hospitals  or  almB- 
honses,  do  claim  or  enjoy  any  freedom,  exemption,  or 
advantage  by  this  Act;  but  that  all  the  housei  aad 
lands  which  they  so  hold  shall  be  rated  and  asseaasd 
for  BO  mnch  as  they  are  yearly  worth,  over  and  above 
the  rents  reserved  and  payable  to  the  said  oorporatioa, 
or  to  the  said  hospitals  or  almshouses,  to  be  received 
and  disbursed  for  the  immediate  support  and  relief  of 
the  poor  of  the  said  hospitals  and  almshouses." 

Sect.  27.  "  Provided  always,  that  nothing  in  thia  Act 
contained  shall  be  construed  or  taken  to  discharge 
any  tenant  of  any  of  the  houtea  or  lands  belonging  to 
the  said  colleges,  halls,  or  hospitals,  almshouses,  or 
schools,  or  any  of  them,  who  by  their  leases  or  other 
contracts  are  and  do  stand  obliged  to  pay  and  discharge 
all  rates,  taxes,  and  impositions  whatsoever,  but  Omt 
they  and  every  of  them  shall  be  rated,  and  pay  all 
such  rates,  taxes,  and  impositions,  anything  in  thia  Aot 
contained  to  the  contrary  notwithstanding." 

Sect.  28.  "And  in  case  any  question  hath  been  or 
shall  be  made,  how  far  any  lands  or  tenements  belonging 
to  any  hospital  or  almshonae  in  England,  Walea,  or 
Berwiok-upon-Tweed,  not  exempted  by  name  out  of  iliia 
Act,  ought  to  be  assessed  and  charged  to  the  land  tax : 
be  it  enacted  and  declared  that  the  same  shall  be  deter- 
mined by  the  said  commissioners,  or  any  three  or  more 
of  them,  or  the  major  part  of  them  then  present,  upon 
appeal  before  them  at  the  day  or  days  by  them  ap- 
pointed for  the  hearing  and  determining  of  appeals, 
whose  determination  in  this  oase  shall  be  final." 

Sect.  29.  "  Provided  always,  and  it  is  hereby  enacted, 
that  all  such  lands,  revenues,  or  rents,  belonging  to  any 
hospital  or  almshouse,  or  settled  to  any  charitable  or 
pious  use,  as  were  assessed  in  the  fourth  year  of  Uto 
reign  of  their  late  MajestieB  King  William  and  Qnaen 
Mary,  shall  be  and  are  hereby  adjudged  to  be  liable  to 
be  charged  towards  the  payment  of  this  present  aid : 
and  that  no  other  lands,  tenements,  or  hereditamenta, 
revenues  or  rents  whatsoever  then  belonging  to  any 
hospital  or  almshonse,  or  settled  to  charitable  or  pioas 
uses  as  aforesaid,  shall  be  charged,  taxed,  or  asseseed, 
by  virtue  of  this  present  Act,  towards  the  said  sum  to 
be  raised  in  England,  Wales,  or  Berwick-upon-Tweed,  as 
aforesaid,  anything  herein  contaioed  to  the  contrary  not- 
withstanding." 

The  plaintiffs  will  crave  leave  to  refer  to  any  seoiiaD 
or  provision  of  the  said  Act  whioh  may  be  nxaterial  to 
the  matters  in  dispute  in  this  action  as  if  the  same  had 
been  eet  out  herein. 

10.  The  plaintiffs  also  in  support  of  such  exemption 
rely  on  the  terms  of  sects.  25  and  26  of  the  statute 
passed  in  the  fourth  year  of  William  and  Mary,  c.  1, 
whioh  are  aa  follows  : 

Sect.  25,  "  Provided  that  nothing  contained  in  thia  Act 
shall  extend  to  charge  any  college  or  hall  in  either  of  the 
two  universities,  or  the  colleges  of  Windsor,  Eaton, 
Winton,  or  Westminster,  or  the  corporation  of  the 
Governors  of  the  Charity  for  Belief  of  Poor  Widows 
and  Children  of  Clergymen,  or  the  College  of  Bromley, 
or  any  hospital,  for  or  in  respect  of  the  scites  of  the  said 
colleges,  halls,  or  hospitals,  or  any  master,  fellow,  or 
scholar  of  any  such  college  or  hall,  or  any  reader,  ofBoer, 
or  minister  of  the  said  universities,  colleges,  or  halla,  or 
any  master  or  usher  of  any  school,  for  or  in  respect  of 
any  stipend,  wages,  or  profits  whatsoever  arising  or 
growing  due  to  them  in  respect  of  the  aaid  several  plaoee 
and  employments  in  the  said  universities,  oolleges,  or 
schools,  or  to  charge  any  of  the  houses  or  lands  belong- 
ing to  Christ's  Hospital,  St.  Bartholemew's,  Bridewdl, 
St.  Thomas  and  Bethlehem  Hospital  in  tlw  city   at 
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London  and  borough  of  Soothwark  or  any  of  them,  or 
the  laid  oorporation  of  the  GhiTemors  of  the  Charity  for 
Belief  of  Poor  Widows  and  Children  of  Clergymen,  or 
the  Collage  of  Bromley,  nor  to  extend  to  charge  any 
other  hoapital  or  almahoniea,  for  or  in  respect  only  of 
any  rents  or  rerenaes  payable  to  the  said  hospitals  or 
•Imahonses,  being  to  be  received  and  disbursed  for  the 
immediate  nse  and  relief  of  the  poor  in  the  said  hospitals 
or  almshoasee  only." 

Sect.  26.  "  Provided  that  no  tenants  of  any  lands  or 
faoQsee  by  lease  or  grant  from  the  said  corporation  or 
any  of  the  said  hospitals  or  almshouses  do  claim  or 
enjoy  any  freedom  or  exemption  by  this  Act,  but  that 
all  the  homes  and  lands  which  they  so  hold  shall  be 
rated  and  assessed  for  so  much  as  they  are  yearly  worth 
over  and  above  the  rents  reserved  and  payable  to  the 
said  corporation,  or  to  the  said  hospitals  or  almshouses, 
to  be  received  aad  disbursed  for  the  immediate  support 
and  relief  of  the  poor  in  the  said  hospitals  and  alms- 
homaes." 

11.  At  the  time  of  the  assessment  and  demand  and 
dawn  to  Sept.  1899,  the  said  property  was  in  hand,  and 
not  in  the  occupation  or  possession  of  any  tenant.  In 
Sept.  1899  part  of  the  premises  were  ooonpied  by  tenants 
of  the  hospitals. 

12.  The  aotnal  hospitals  known  as  St.  Thomas, 
St.  Bartholomew,  and  Bridewell  are  situate  at  Albert 
Embankment,  Westminster  Bridge,  West  Smithfield,  and 
New  Bridge-street,  Blackfriars,  respectively,  and  the 
said  property  is  not  part  of  the  sites  of  the  said  hospitals 
as  situate  in  these  respective  places. 

13.  The  defendant  will  unless  he  be  restrained  by  the 
order  of  the  court  put  his  threat  into  execution,  and 
will  enter  on  the  property  and  distrain  thereon  for  the 
alleged  arrears  of  land  tax. 

The  plaintiffs  claimed:  (1)  An  injunction  to 
restrain  the  defendant,  his  bailiff,  azent,  or 
servants,  from  patting  into  execution  his  threat 
of  distress,  and  from  distraining  on  the  said 
property  for  the  alleged  arrears  of  land  tax,  or 
from  entering  and  committing  any  trespass  upon 
the  said  property  to  enforce  their  demand  for  the 
alleged  land  tax.  (2)  A  declaration  that  the  said 
property  is  altogether  by  virtue  of  the  provisions 
of  the  statute  exempt  from  being  charged  with  or 
liable  to  land  tax,  and  that  such  exemption  exists 
whether  the  said  property  is  in  the  actual  occu- 
pation of  the  governors  of  the  hospitals  or  by 
virtue  of  any  lease  or  demise  is  in  the  occupation 
or  possession  of  any  tenants  of  the  governors. 
(3)  Alternatively  for  a  declaration  that  the  said 
property,  since  the  hospitals  resumed  possession 
before  the  25th  March  1898  and  while  in  hand, 
was  exempt  from  land  tax. 

The  defendant  in  his  defence  alleged  that 
the  said  property  never  was  part  of  the  sites 
of  any  of  the  plaintiff  hospitals ;  that  the  pro- 
perty was  assessed  to  land  tax  in  the  fourth  year 
of  William  and  Mary,  and  has  been  so  assessed 
ever  since,  and  that  the  tax  has  always  been  paid 
in  accordance  with  such  assessment;  and  also 
that  if  it  was  not  so  assessed  the  burthen  of  proof 
that  it  was  not  so  assessed  is  on  the  plaintiffs, 
and  the  defendant  denied  that  the  property  is 
exempt  from  taxation  by  reason  of  aay  of  the 
statutes  relied  on  or  at  all,  and  save  as  aforesaid 
the  defendant  admitted  the  statement  of  claim. 

No  evidence  was  adduced  by  either  party  at 
the  trial,  but  during  the  argument  Sir  Edward 
Clarke,  Q.C.  for  the  defendant  stated  that  he  had 
documentary  evidence  to  prove  that  the  property 
in  question  has  been  assessed  to  the  land  tax  and 
has  paid  land  tax  continuously  since  the  year 
1780  down  to  the  present,  bat  that  as  to  the 


years  before  1780  there  was  no  evidence  —  the 
records  having  been  lost — as  to  whether  before 
1780  the  tax  had  been  paid. 

This  was  admitted  on  behalf  of  the  plaintiffs, 
and  it  was  also  stated  that  the  plaintiffs  had  no 
records  or  evidence  as  to  the  years  before  1780. 
Since  1780  the  tenants  were  assessed  and  not  the 
hospitals — the  hospital  being  entered  as  the 
owner — and  there  was  no  occasion  on  which  the 
hospital  itself  was  assessed  except  in  the  year 
1835,  when  St.  Thomas's  Hospital  was  assessed. 

The  lease  then  contained  a  covenant  on  the 
part  of  the  tenant  to  pay  all  rates,  taxes,  and 
impositions,  including  the  land  tax. 

Asguith,  Q.C.  {H.  Tindal  Atkinson  with  him) 
for  the  plaintiffs. — The  whole  question  turns  upon 
the  construction  of  the  two  Acts  referred  to  in 
the  statement  of  claim  in  relation  to  this  pro- 
perty, and  the  question  affects  the  whole  of  the 
property  of  these  hospitals  held  under  the  same 
circumstances  throughout  the  country.  The  first 
Land  Tax  Act  which  created  the  land  tax,  and 
at  the  same  time  created  the  exemptions,  was 
the  Act  4  Will.  &  M.  c.  1.  Dealing  first 
with  this  Act  of  William  and  Mary,  it  is  the 
Act  which,  by  sect.  25,  creates  certain  exemp- 
tions. In  that  section  the  first  head  of  exemption 
relates  to  certain  sites.  Those  sites  are  exempt, 
but  this  case  does  not  fall  within  that  exemption, 
as  the  sites  of  these  hospitals  are  not  now  in 
question.  The  second  head  of  exemptions  relates 
to  stipends,  which  has  no  application  here.  Then 
comes  the  third  head,  under  which  admittedly 
this  case  does  fall — ^namely,  "  or  to  charge  any  of 
the  houses  or  lands  belonging  to  Christ's  Hospital, 
&c."  These  are  express  words  of  exemption,  and 
they  extend  to  any  houses  or  lands  belonging  to 
any  of  the  plaintiff  hospitals  or  the  privileged 
corporations.  That  third  exemption  exempts, 
not  sites,  which  were  exempted  under  the  first 
head,  but  "  houses  or  lands "  "  belonging  to " 
those  privileged  corporations.  We  come  expressly 
within  that  exemption.  Then  there  is  in  the 
same  section  a  fourth  exemption  in  favour  of 
"any  other  hospitals  or  almshouses."  That 
exemption  is  not  now  material,  but  it  is  in  favour 
only  of  "  any  rents  or  revenues  .  .  .  being  to  be 
received  and  disbursed,"  &c.  Such  was  the  exemp- 
tion created  in  favour  of  these  hospitals  by  the 
original  Land  Tax  Act,  which  was  renewed  from 
time  to  time ;  and  we  contend  that  it  is  re-affirmed 
by  the  Act  33  Geo.  3,  c.  5,  which  was  made 
I>erpetnal  by  38  Geo.  3,  c.  60,  and  the  words  of 
which  have  never  been  since  altered,  with  the 
exception  of  a  part  relating  to  stipends,  which 
was  repealed  by  the  Statute  Law  Revision  Act 
1898.  Sect.  25  of  38  Geo.  3,  c.  5,  follows  sect  25 
of  the  original  Act  with  one  or  two  variations. 
The  first  words  of  the  two  sections  are  identical, 
except  that  the  words  "  England,  Wales,  and 
Berwick-upon-Tweed "  are  introduced,  no  doubt 
because  in  the  meantime  the  Act  of  Union  with 
Scotland  had  been  passed.  Then  follow  new  and 
additional  words :  "  or  any  of  the  buildings 
within  the  walls  or  limits  of  the  said  colleges, 
halls,  or  hospitals."  These  new  words  show  an 
intention  to  extend  the  exemption  beyond  the 
mere  sites,  and  are  an  extension  of  the  privilege 
granted  by  the  earlier  Act  as  regards  sites.  Then 
comes  "  stipends "  where  there  is  no  change. 
Then  the  tmrd  head  refers  to  "  houses  or  lands  ' :         . 
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"  or  to  charge  anj  of  the  honsps  or  lands  which 
on  or  hefore  the  25th  March  1693  did  belong  to 
the  sites  of  any  colleae  or  hall  ...  or  to 
Ohriat's  Hospital,  &c."  The  words  which  are 
new  are  "  which  on  or  before  the  25th  March 
1693  did  belong  to  the  sites  of,"  &o.  The  date  is 
introduced  as  the  original  exemption  was  granted 
as  of  the  date  of  4  WiU.  &  M.  (1693).  The  result  is 
that  the  colleges  or  halls  which  have  already  got 
an  advantage  in  the  first  head,  have  a  farmer 
advantage  under  "  houses  or  lands,"  beoanse  it  is 
the  "  houses  or  lands  "  belon^ng  to  the  sites  of 
the  "  colleges  or  halls "  that  is  the  onl^  differ- 
ence ;  otherwise  the  words  are  absolutely  identical 
with  the  words  in  the  original  Act.  Therefore 
the  effect  cannot  be  to  cut  down  the  exemption 
originally  granted  with  reference  to  the  sites, 
which  had  existed  for  nearly  one  hundred  years. 
The  words  are  perfectly  plain.    The  lands  now  in 

fnestion  did  belong  to  the  plaintiff  hospitals  in 
693,    and   therefore   the  exemption   originally 
granted   is    regranted   by  this  Act.    The  first 
point,    therefore,    is    that   these   lands,  having 
belonged  to  the  hospitals  before  1693,  are  by  the 
clear  language  of  sect.  25  exempted  from  land 
tax,  at  any  rate  if  they  are  in  the  possession  and 
occupation  of  the  hospitals  themselves — that  is,  if 
they  ai-e  in  hand.    The  second  poiat  is  that  the 
lands  are  equally  exempt  whether  they  are  in 
hand  or  are  demised  to  tenants  under  leases  and 
are  in  the   hands  of  tenants.    Sect.  25  is  not 
limited  in  any  way.  It  is  suggested  that,  although 
they  may  be  exempt  while  in  hand,  they  are  not 
exempt  while  in  the  hands  of  tenants.    Going 
back  to  the  Act  of  William  and  Mary,  sect.  26  of 
that  Act  destroys  the  exemption  in  ease  of  certain 
tenants.    The  houses  and  lands  of  these  tenants 
are  to  be  rated  for  so  much  as  they  are  yearly 
worth,  above  what  the  tenants  pay  to  the  hospitals. 
The  beneficial  value  to  the  tenant  over  the  ground 
rent  paid  to  the  hospital  is  the  subject  to  be 
assessed.    We  contend  that  the  proviso  in  sect.  26 
making  certain  tenants  liable,  applies  only  to  the 
tenants  of  the  corporation,  hospitals,  and  alms- 
houses mentioned  at  the  end  of  sect.  25,  and  that 
it  does  not  refer  to  the  tenants  of  any  of  the 
plaintifE  hospitals.    There  is  a  clear  indication 
from  the  collocation  of  the  words  and  otherwise 
that  the  hospitals  and  almshouses  referred  to  in 
sect.    26    are    those    hospitals    and    almshouses 
which  were  swept  in  at  the  end  of  sect.  25  to  the 
extent,  and  only  to  the  extent,  to  which  their 
"  rents    and  revenues "  were  disbursed  for  the 
poor.    In  sect.  25  these  unnamed  hospitals  are 
exempt,  but  only  to  that  extent ;  and  in  sect.  26, 
notwithstanding  the  generality  of  the  words  "  any 
of  the  said  hospitals  or  almshouses,"  the  real 
scope  of  the  proviso  dealing  with  the  tenants  is 
coimned  to  these  unnamed  hospitals.  &c.,  to  which 
the  limited    exemption    is    granted  in  sect  25 
with    respect    to    their     rents    and    revenues. 
Coming^   to    sect    26    of    38    Greo.   3,    o.    5— 
which  is  an  exact  reproduction  of  sect.  26  of 
4  Will.  &  M. — that  section,  just  as  sect.  26 
of  the  earlier  Act,  applies  only  to  the  corpora- 
tion and  to  the  "  other  hospitals  and  almshouses  " 
mentioned  in  the  concluding  lines  of  sect.  25. 
Therefore  the  exemption  granted  to  the  plaintiff 
hospitals  by  sect.  25  is  not  in  any  wav  cut  down 
as  regards  lands  let  upon  lease  and  in  the  hands  of 
tenants  by  sect.  26,  which  does  not  apply.    In 
sect.    27    the    words    are  very  wide,  and  might 


possibly  include  this  case,  but  the  section  applies 
only  to  existing  leases.  It  is  a  saving  claoae 
saying  that  the  obli^tions  with  regard  to  taxes 
imposed  by  existing  leases  are  to  be  preserved. 
Sect.  28  distinguishes  clearly  between  named 
hospitals  which  are  exempted  by  name,  and  those 
which  are  exempted  generally  and  not  by  name ; 
and  sect.  29  is  a  part  of  sect.  28  and  does  not 
apply  to  the  present  hospitals  which  are  exempted 
by  name  in  sect.  25.  There  is  only  one  case 
bearing  on  these  two  sections,  the  case  of  Cox  t. 
Bal>bUs  (38  L.  T.  Bep.  430 ;  3  App.  Css.  473),  and 
Lord  Blackburn's  judgment  strongly  supports 
oar  argument. 

Sir  Edtoard  Clarke,  Q.O.  and  Loehnis  for  the 
defendant. — It  is  admitted  that  this  property  has 
been  assessed  to  the  land  tax  and  has  paid  land 
tax  continuously  from  1780  down  to  the  present 
time,  and  also  that  there  is  no  evidence  on  eithei^ 
side  as  to  what  took  place  in  the  years  before 
17S0.    Upon  that  basis  we  have  to  deal  with  this 
Taxing  Act  of  38  Greo.  3,  c.  5.    At  the  time  this 
Act  was  passed  this  property  had  been  assessed 
to  and  had  paid  land  tax  for  at  least  sixteen  ^ears. 
The  presumption  therefore  is  that  it  was  nghtly 
taxed  in  the    first   instance,    and    that   it    has 
throughout  been  subject  to  taxation  under  these 
statutes,  and  that  presumption  carries  us  back  to 
the  time  of  William  and  Maiy ;  but  apart  fron^ 
the    question  of   presumption  we  have  to  con- 
sider the  luiguage  of  38  Geo.  3.    The  Land  Tax 
Acta  were  at  first  annual  Acta,  and  the  language 
was  changed  from  time  to  time.    When  we  oome  - 
to  1  Anne,  o.  1,  the  words  become  substantially 
the  same  as  in  38  Geo.  3,  c.  5,  which  was  made 
perpetual  by  38  Q«>.  3,  o.  60.    There  is  an  impor- 
tant change  in  the  Act  of  1  Anne,  o.  1,  as  com- 
pared   with   the    Act    of  4    Will.    &    M.    In  4 
Will.  &  M.  we  have  the  words  "  or  to  charge  aar 
of  the    houses  or    lands    belonging    to    Cnrist  s 
Hospital,"  &c.    These  very  wide  words  are  altered 
in    (he    statute   of    Anne    (and  in  the  present 
statute  38  Geo.  3,  c.  5)  to  "  or  to  charge  any  of 
the  houses  or  lands  which  on  or  before  the  25th 
March  1693  did  belong  to  the  sites  of  any  college 
or  hall,    .    .    .    or  to  Christ's  Hospital,"  &c.; 
thereby  bringing  the  matter  of  the  "  sites  "  into  the 
question.    The  words,  therefore,  of  the  statute  of 
Anne  and  of  the  present  Act  are  much  more  linuted 
than  those  of  the  Act  of  William  and  Mary.    In 
the  Act  of  William  and  Mary  the  words  "  houses 
or  lands  belonging  to  "  mean  the  houses  and  lands 
belonging  to  the  hospitals,  not  in  the  sense  of 
being  their  property,  out  in  the  sense  either  of 
being  part  of  the  sites  of  the  buildings  or  of  being 
appurtenant  to  the  buildings  of  the  hospitals; 
and  the  words  "  which  did  belong  to  "  in  the  Act 
of  Anne  and  in  the  present  Act  indicate  and  mean 
the  same  thing,  as  we  see  by  the  collocation  of  the 
words.    The  exemption  was  being  intentionally 
narrowed  as  between  the  4  Will.  &  M.  and  tius 
Act  of  1  Anne.    The  words  are  altered  in  a  way 
which    brings   this   exemption  of  the  lands  <tt 
Christ's  Hospital,  &c.,  into  connection  with  the 
"  sites  "  of  the  coU^^es,  Sco.    In  the  first  part  of 
the  sentence  "  which  did  belong  to  the  sites  of  the 
colleges  or  halls  "  the  words  "  beloug  to  "  most 
mean  "  belonging  to  "  in  the  sense  of  hwag  a  past 
of  the  sites  and  part  of  the  buildings  of  the 
hospitals  and  not  in  the  sense  of  being  thor  pro- 
perty;   so  in  the  latter  part  of   the  sentence, 
"  belonging  to  "  Christ's  Hospital,  &c.,  most  have 
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fhe  same  meaning,  otherwise  the  words  wonld  be 
used  in  the  same  sentence  with  two  different 
senses,  which  wonld  be  necessary  to  sustain  the 
plaints'  contention.  Coming  to  the  38  Oeo.  3, 
o.  60,  the  object  of  the  Act  was  to  render  per> 
petaal  these  payments  of  land  tax.  The  character 
of  that  Act  is  considered  in  Lord  Colchester  y. 
Kewney  (16  L.  T.  Rep.  463 ;  L.  Rep.  2  Ex.  253), 
where  Willee,  J.  has  given  an  elaoorate  judg- 
ment which  shows  the  authority  which  38  G«o.  3, 
e.  60,  had  at  that  time.  The  two  oases  of  Cox  y. 
BabbiU  (ubi  sup.)  and  Lord  Colcketier  y.  Kewney 
{■ubi  $u^.)  harmonise  with  each  other,  though 
neither  is  in  point  here.  The  latter  decides  that 
land  which  had,  after  the  statute,  been  brought 
into  use  for  purposes  which  wonld  hare  exempted 
it  if  it  had  been  so  used  in  1693  was  not  exempt. 
The  former  decides  that  land  which  had  been 
exempt  remained  exempt  for  ever,  although  it 
was  diTerted  to  other  purposes.  The  property  in 
this  case  was,  at  the  date  of  38  Greo.  3,  o.  60, 

I)aying  and  had  for  many  years  been  paying  this 
and  ^x ;  and  the  effect  of  that  statute  was — as 
WUles,  J.  said — to  render  the  existing  land  tax 
perpetual.  We  rely  on  that  statute.  This  tax 
was  a  then  existing  land  tax  and  was  admitted  to 
be  so,  and  it  was  therefore  made  perpetual,  and 
the  obligation  to  pay  it  has  been  recognised  ever 
since.  That  that  was  the  construction  placed  on 
this  statute  of  Anne  is  clear  from  the  fact  that 
the  tax  was  then  levied  upon  this  property  and 
was  paid  many  years  before  the  Act  of  38  Geo.  3 
was  passed ;  and  in  construing  this  latter  Act  we 
are  entitled  to  look  not  only  at  the  words  used 
in  it,  but  also  to  the  practice  which  had  grown 
up  and  existed  at  the  time  the  Act  was  passed : 
[per  Thesiger.  L.J.  in  Tewens  v.  Nodkes,  44  L.  T. 
Rep.  at  p  129;  50  L.  J.  at  ^.  135,  Q.  B.). 
Sect.  26  of  38  Geo.  3,  c.  5,  deals  with  the  tenants 
when  the  lands  are  held  by  tenants.  Then  we 
rely  on  Eect.  29,  which  is  perfectly  general,  and 
cannot  be  limited  in  the  way  contended  tor: 
(per  Lord  Blackburn  in  Cox  v.  Babbits,  ubi 
twp.).  It  shows  that  if  this  land  was  assessed 
in  the  fourth  year  of  William  and  Mary, 
it  is  liable  to  be  assessed  under  the  Act  which 
made  the  land  tax  permanent  in  38  Geo.  3.  The 
evidence  is  that  this  property  was  assessed  and 
the  tax  paid  for  at  least  sixteen  years  before  the 
Land  Tax  Act  was  made  perpetual  in  1797.  In 
the  absence  of  anything  to  the  contrarr,  that  is 
evideiibe  that  it  was  so  assessed  in  1693.  The 
presumption  is,  and  ought  to  be  so  taken,  that 
it  was  assessed  at  the  passing  of  the  Act 
4  Will.  &  M.,  and  remained  so  assessed  from 
1693  to  1797.  That  being  so,  the  38  Geo.  3  made 
the  payments  perpetual ;  and  the  intention  of  the 
Act  was  that  the  property  should  continue  to  be 
liable  to  the  tax.    They  rdFerred  to 

Beg.  Y.  Iicnd  Tax  Commiitioners,  36  L.  T.  Bep. 

374; 
Beg.  Y.  Commiitioners  of  Land  Taw  for  the  Tower 

Division,  Middlesex,  21  L.  T.  Bep.  O.  S.  227; 

2  E.  &  B.  694. 


Asquith,  Q.G.  in  reply. 


Cur.  adv.  vuU. 


Nov.  26. — ^WiLLS,  J.  read  the  following  judg- 
ment.— Certain  lands  with  buildings  on  them  are 
the  property  of  St.  Thomas's,  St.  Bartholomew's, 
and  Bridewell  Hospitals.  The  lands  have  been 
so  since  the  year  1622.    From  the  year  1780  down 


to  the  present  time — with  the  exception  of  the 
year  1835 — they  have  been  under  leases  to  tenants. 
Down  to  1835  the  leases  always  contained  cove- 
nants by  the  lessees  to  pay  all  rates  and  taxes. 
In  1835  the  lands  were  in  hand.  Since  1835  the 
covenants  have  been  to  pay  land  tax  specifically 
and  all  other  rates  and  taxes.  During  the  periocb 
when  the  lands  were  on  lease  the  tenants  were 
always  assessed  to  the  land  tax  and  paid  it.  In 
1835  the  hospitals  were  assessed  and  paid.  The 
question  raised  is  whether  the  lands  in  qnestion 
are  now  liable  to  the  land  tax,  and  I  have  been 
asked  by  both  parties  to  decide  this  question  with 
reference  to  such  lands  (a)  when  in  the  occupation 
of  the  hospitals,  (b)  when  in  the  occupation  of 
tenants.  The  first  Land  Tax  Act  was  4  &  5  Will.  3 
(or  4  Will.  &  M.),  c.  1,  and  was  for  a  year  only. 
Land  Tax  Acts  were  passed  every  year  down  to 
38  Geo.  3,  c.  5,  which  is  the  last  of  the  series. 
Though  often  called  Land  Tax  Acts,  they  in 
reality  taxed  (1)  personal  property ;  (2)  salaries  ; 
(3)  land.  In  so  far  as  they  related  to  personal 
property  or  salaries,  they  have  nothing  to  do  with 
the  present  case.  That  portion  of  the  Act  of 
38  Geo.  3,  c.  5,  which  relates  to  the  taxation  of 
land  was  made  perpetual  by  38  Greo.  3,  c.  60,  and 
42  Geo.  3,  c.  116.  These  Acts  made  an  important 
change  in  the  scheme  wliich  had  till  then  pre- 
vailed. The  sum  to  be  raised  by  land  tax  was  made 
fixed  instead  of  being  variable  and  dependent 
upon  the  amount  raised  out  of  the  specified  sum 
granted  by  Parliament  by  the  tax  upon  personal 
property  and  salaries.  The  nature  and  history  of 
this  change  are  discussed  at  length  in  the  judg- 
ment of  the  Court  of  Queen's  Bench  in  Beg.  v. 
Land  Tax  Commissioners  for  the  Tower  Division, 
MiddUsez  (21  L.  T.  Rep.  O.  S.  227 ;  2  E.  &  B. 
694),  but  they  do  not  affect  the  questions  now 
under  consideration.  The  earlier  Acts  under- 
went considerable  modifications,  both  trivial  and 
important;  but  with  exceptions  mei-ely  verbal 
and  scarcely  worth  noticing  the  clauses  dealing 
with  exemptions  in  favour  of  colleges,  hospitals, 
and  other  like  foundations  crystallised  into  their 
present  shape  in  6  Anne,  c.  35.  I  may  notice  in 
passing  that  there  are  differences,  sometimes  con- 
siderable, in  the  numeration  of  the  clauses  in 
such  copies  as  are  printed  with  numbered 
sections;  but,  so  far  as  I  have  been  able  to 
discern,  they  point  to  differences  of  arrangement 
and  division  into  paragraphs,  and  do  not  point  to 
differences  of  substance,  and  no  notice  need  be 
taken  of  them  for  the  purposes  of  the  present 
discussion.  It  is,  in  my  opinion,  absolutely 
necessary,  in  order  to  get  a  clear  view  of  the 
subject,  to  begin  at  the  beginning,  and  trace  the 
various  changes  by  which  the  material  provisions 
arrived  at  the  state  in  which  we  have  to  deal  with 
them.  The  first  Act-^  Will.  &  M.,  o.  1— began 
by  granting  to  the  Grown  a  tax  of  4s.  in  the 
pound  on  the  yearly  value  of  every  hundred 
pounds  of  personal  estate  to  be  paid  by  every 
person,  body  politic  or  corporate,  &c.,  within 
England,  Wales,  and  Berwick-upon-Tweed.  The 
yearly  value  seems  to  have  been  assumed  to  be 
6  per  cent,  as  it  is  said  expressly  that  the  amount 
is  24«.  per  1002.  The  same  tax  of  4a.  in  the 
pound  is  then  imposed  upon  the  emoluments  of 
any  public  office  or  employment  of  profit  in  Eng- 
land, Wales,  &c.  Lastly,  the  same  tax  is  imposed 
upon  the  yearly  value  of  all  hereditaments  of 
every  kind  within  the  same  limits  to  be  paid  by 
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the  holder,  whether  peraop,  body  politic  or  corpo- 
rate, guild,  mystery,  fraternity,  and  brotherhood, 
whether  corporate  or  non-corporate.    Sects.  22-'23 
— according  to   the  edition  published  in  1819  by 
the  Record  GommiBsionere — contain  the  exemp- 
tions and  proviso  set  forth  as  sects.  25-6  in  the 
statement  of  claim.     The  general  scheme  of  the 
Act  was  that  the  sums  assessed  should  be  paid  by 
the  tenants  in  occupation,  who  were  entitled  to 
deduct  them  from  the   rents  due  to  the  owner, 
with  a  proviso  (in  sect.  31,  or  sect.  34  in  some 
editions)  that  nothing  in  the  Act  should  afEect "  any 
contracts    .    .     .    between   landlord  and  tenant 
or  others   touching  the    payment    of    taxes    or 
assessments."     Commissioners  were  named  for 
putting  the  Act  in  force  in    counties  or  other 
specified  divisions.     Sect.  22  (or  sect.  25  in  the 
statement  of  claim),  it  will  be  observed,  provides 
that  "  nothing  in  the  Act  shall  extend  to  charge 
any  college  or  hall  in  either  of  the  two  universities 
or  the  colleges  of  Windsor,  Eaton,  Winton,  or 
Westminstei',  or  the  corporation  of  the  Grovemors 
of  the  Charity  for  Behef  of  Poor  Widowa  and 
Children  of  Clergymen"  (which  in  this  judgment 
I  have  abhreviatoa  to  the  Corporation  for  Clerical 
Belief),  "or  the  College  of  Bromley,  or  any  hospital 
for  or  in  respect  of  the  scites  of  the  said  colleges, 
h^s,  or  hospitals."    So  far  it  relates  to  the  land 
tax.    Then  is  interpolated  an  exemption  of  the 
masters,  fellows,  and  scholars  of  any  such  college 
or  haU,    and  the  masters  and  ushers  of  every 
school,  in  respect   of  their  stipends,  wages,  or 
profito  arising  from  their  places  or  employmente 
in  the  said  universities,  collegps,  or  schools,  and 
the  clause  reverts  specially  to  houses  and  lands 
and  enacto  that  the    Act    shall    not  extend  to 
charge  axy  of  the  houses  or  lands  belonging  to 
Christ's  Hospital,  St.  Bartholomew's,  Bridewell, 
St.  Thomas  and  Bethlehem  Hospital  in  the  city 
of  London  and  borough  of  Southwark,  or  any  of 
them  (that  is,  of  the  enumerated  bodies),  or  the 
said  Corporation  for  Clerical  Belief  or  the  College 
of  Bromley,  nor  shall  extend  to  charge  any  other 
hospitels  or  almshonses  in  respect  only  of  any 
rente  or  revenues  payable  to  the  said  hospitals  or 
almshouses  being  to  be  received  and  disbursed  for 
the  immediate  use  and  relief  of  the  poor  in  the 
said  hospitels  or  almshouses.    The  clause  is  badly 
drawn.     The  Corporation  for  Cleiioal  Belief  is 
put    amongst  a  namber  of    specified    colleges, 
following  specified  colleges  and  halls,  and  pre- 
ceding another  specified  college  and  hospitals  in 
general ;    and  the  exemption  is  conferred  upon  all 
we  institutions  named,  not  in  respect  of  the  sites 
"  thereof  "  (which  word  would  include  the  Corpora- 
tion for  Clerical  Belief),  but "  in  respect  of  the  sites 
of  the  said  colleges,  halls,  or  hospitals  "  only.    I 
cannot  doubt,  however,  that  the  intention  in  this 
part  of  the  clause  was  to  treat  the  corporation  on 
the    same   footing   as    the    colleges,  halls,  and 
hospitals  referred  to,  and  to  confer  the  immunity 
upon  the  corporation  in  respect  of  the  site  of  any 
building  which  stood  to  it  in  the  same  relation 
as  the  college,  hall,  or  hospital — using  the  phrase 
in  its  physical  sense  of  designating  a  particular 
building — stood  to  college,  hall,  or  hospital  con- 
ndered,  not  as  a  building,  but  as  a  body  corporate 
or  non-incorporate.   I  think  the  inaccuracy  worth 
noting,  however,  as  an  illnstration  of  what  will 
be  maiie  abundantly  clear  later  on — that  langut^ 
has  been  very  badly   used  in  the  Acte  nnder 
oonsideration.    The  exemption  therefore  extends 


to  the  sites  of  a  number  of  building  wbich  either 
are,  or  can  be,  determined,  and  which  belonged  to 
certein   specified    bodies,   also    to    those    of  aH 
hospitals  m  England,  &c.,  to  all  lands  or  houses 
belonging  to  any  of  the  named  hospitals  or  to  the 
Corooration  for  Clerical  Belief  or  to  the  Coll^^ 
of  bromley.      The   latter  exemptions   seem    to 
be  absolute.      The  final  exemption    applies   to 
hospitals  and  almshouses  in  general  throughout 
the  kingdom,  and  relieves  them  from  taxation  of 
their  lands  in  so  far  as  the  rente  and  revenues 
derived  from  them  were  dedicated  to  the  use  of 
the  poor  dwelling  in  them.      Here,   again,   the 
language  is  unfortunate  inasmuch  as  the    Act 
charges,  not  the  rente  and  revenues,  but  the  land 
iteelf,  though  according  to  ite  yearly  value — whicb 
would  include  but  not  necessarily  be  co-extensive 
with   the  amount  of   the    rente    and  revenues- 
The  proviso,  however,  in  sect.  23  appears  to  clear 
up  the  ambiguity  by  providing  that  no  tenant  of 
any  lands  or  houses  held  by  lease  or  grant  from 
the  said  corporation  or  any  of  the  said  hospitals 
or  almshouses  shall  enjoy  any  exemption  by  this 
Act ;    but  that  all  the  houses  and  lands  which 
they  hold  shall  be   assessed  for  the  difference 
between  the  yearly  value  and  the  rente  payable 
to  the  said  corporation  or  to  the  said  hospitals  or 
almshouses  to  be  received  and  disbursed  for  the 
use  of  the  poor  in  the  said  hospitals  and  alms- 
houses.  I  think  it  is  clear,  teking  the  two  sections 
together,  that  under  the  Act  of   William  and- 
Marr  the  exemption  of  the  lands  belonging   to 
the  hospitals  now  in  question  was  absolute,  and 
that  the  proviso  is  meant  to  attach  only  to  tbe 
lands  belonging  to  the  Corporation  for  Clerical 
Belief  and  the  other  (unspecified)  halls  and  alms- 
houses to  which  the  concluding  words  of  sect.  22 
refer.    The  proviso  uses  the  same  words  as  are 
found  at  the  end  of  that  section,  and  I  cannot 
think  that  there  was  any  intention  to  override 
the  exemption   specifically  granted  in    sect.  22 
to    all    lands    belonging    to     cert^n    specified 
hospitals,    A  difficulty  is  created  by  the  omission 
of  the  words  "  or  to  the  College  of  Bromley  "  in 
the  proviso.    I  have  not  been  informed  what  waa 
then  the  character  of  the  College  of  Bromley. 
At  the  present  time  it  is,  I  believe,  simpW'  on 
almshouse,  but  the  limiting  words  in  sect.  22  "  in 
respect  only  of  any  rente,    &c.,  are  dearly  con- 
fined to  the  other  nospitels  and  almshouses  men. 
tioned ;  and  the  proviso,  as  it  seems  to  me,  touches 
them  and  the  Corporation  for   Clerical  Belief 
and  not  the  College  of  Bromley.    I  have  not  to 
decide  that  question,  but  it  is  impossible,  whilst 
striving  to  ascertain   the   meaning   of    sect.  23, 
to  pass  it  by.      The    general    meaning  of   the 
proviso  seems  to  be  this :  If  there  is  any  surplus 
value  over  and  above  rente  reserved  in  lands 
belonging  to  the  Corporation  for  Clerical  Belief, 
or  to  the  unspecified  hospitals    or    almshouses 
referred  to  at  the  end  of  sect.  22  (and  settled  to 
the  use  of  the  poor  in  such  hospitals  and  alms- 
houses), the  yearly  value  of  the  land  really  belongs 
pro  tanto  to  the  tenant  and  not  to  the  owners. 
The  object  of  the  exemption  is  to  benefit   the 
foundations  in  question  and  not   their  tenante. 
There  is  therefore  no  reason  why  to  the  extent 
of  the  surplus  value  of  the  land  over  and  above 
what  goes  to  the  charity  the  tenant  should  not  be 
treated  as  the  owner.   To  that  extent,  therefore,  let 
the  land  be  assessed.    In  the  ordinary  course  of 
I  thingsatenantpaysthetax  in  the  first  instanceand 
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dedncte  it  from  the  owner.  In  this  case,  however, 
he  is,  to  the  extent  provided  for,  the  beneficial 
owner,  and  therefore  he  is  not  to  go  farther  and 
dednct  it  from  liis  rent.  The  section  still  leaves 
a  pnzzle:  Why  Bromley  College  gets  better 
measure  than  the  Corporation  for  Clerical  Belief, 
or  than  any  "  other  hospital  or  almshoase."  The 
phrase  "other  almshouse"  implies  that  some 
almshouse  had  already  been  mentioned.  If  so,  it 
mast  have  been  either  the  corporation  or  the 
College  of  Bromley,  or  both.  The  College  of 
BronOey,  I  believe,  always  was  what  it  is  now — 
an  almshouse  simply.  The  Corporation  for 
Clerical  Belief  is  the  charity  now  better  known  as 
the  Corporation  of  the  Sons  of  the  Clergy.  It 
never  was,  I  believe,  either  hospital  or  alms- 
house, and  the  way  in  which  it  is  here  mentioned 
separately  from  hospitals  and  almshouses  makes 
this  pretty  clear.  It  was  founded  by  Boyal 
Charter  in  1678,  only  a  few  years  before  the  Act 
of  4  &  5  Will.  &  M ,  and  its  general  character 
appears  in  the  report  of  Governors  of  the  Charity 
for  the  Belief  of  the  Poor  Widows  and  Children  of 
Clergymen  (commonly  called  the  Corporation  of  the 
8o7U  of  the  Clergy)  and  Skinner  (jo7  L.T.Bep.  751; 
(1893)  1  Ch.  178).  As  the  College  of  Bromley  was 
likewise  founded  in  the  seventeenth  century,  the 
nature  of  both  foundations  mast  have  been  per- 
fectly well  known  to  the  f  ramers  of  the  Taxing 
Act ;  and  there  may  have  been  reasons  for  giving 
Bromley  College  special  consideration.  Another 
difficulty  might  well  arise.  Amongst  the  revenues 
of  unspecified  hospitals  and  almshouses  may  well 
have  been  rents  applicable  partly  to  the  relief  of 
the  poor  in  such  institutions  and  partly  to  other 
purposes.  No  direct  solution  of  such  a  case  is 
given  by  the  sections.  Probably,  however,  the 
proper  construction  would  be  that  the  "  land  "  is 
not  discharged.  It  is  capable  of  being  assessed, 
but  only  for  the  overplus  above  the  portion  of 
the  rents  dedicated  to  the  pious  uses  in  question. 
As  to  the  rest  the  tenant  will  pay,  and  will 
deduct  the  tax,  as  in  any  other  case,  from  his 
next  payment  of  rent.  I  have  dealt  at  length 
witli  this,  the  first  of  the  series  of  Acts  which 
ended  with  38  Geo.  3,  c.  5,  partly  because  I 
believe  its  provisions  require  to  be  thoroughly 
nnderstood  m  order  to  appreciate  the  subsequent 
legislation,  although,  in  my  opinion,  it  has  not 
subBtantially  altered  the  original  exemptions,  and 
partly  because  not  long  afterwards  the  assessment 
under  it  was  made  a  standard  of  the  exemptions 
conferred  by  those  Acts.  The  Acts  from  6  &  7 
Will.  3  down  to  11  Will.  3  (both  inclusive) 
extend  the  list  of  named  charities  appearing  in 
the  latter  half  of  the  section  to  two  or  three 
others.  But  as  they  then  disappear  once  and  for 
all  from  amongst  the  named  charities,  they  need 
not  be  further  noticed.  The  Act  of  9  Will.  3, 
c.  10,  introduced  a  modification  into  the  scheme. 
Up  till  that  time  the  tax  had  been  simply  one  of 
40,  or  4s.  4<2.  in  the  pound  upon  the  land  and 
other  subjects  of  taxation.  From  and  after 
9  WiU.  3,  c.  10,  the  grant  is  of  a  definite  sum — in 
that  instance  of  1,484,0152.  Is.  ll^d. — ^to  be  raised 
oat  of  the  same  subjects  of  taxation — and  a  great 
number  of  counties  and  other  smaller  territorial 
areas  are  named,  out  of  each  of  which  a  definite 
gam  fixed  by  the  Act  is  to  be  raised.  It  is  stated 
in  the  judgment  of  the  court  in  Reg.  y.  Land  Tax 
Commistioners  for  the  Tower  Division,  Middlesex 
(ubi  sup.)  that  the   sums  so  assessed  on  these 


several  divisions  follow  the  proportions  of  the 
produce  per  acre  of  the  original  assessinent  of 
4  &  5  Will.  &  M.,  c.  I.  The  total  sum  and  the 
specified  apportionments  varied  from  time  to 
time.  For  instance,  by  11  Will.  3.  c.  2,  the  for- 
feited estates  of  persons  guilty  of  rebellion  ia 
Ireland  were  granted  to  the  Crown,  and  the  sum 
to  be  raised  by  the  taxation  in  question  came 
down  to  989,9652.  19«.  6ii.  But  it  gradually  in- 
creased till  it  reached  2,037,6732. 7«.  10Jd.,at  which 
it  was  fixed  by  38  Greo.  3,  c.  5.  In  this  Act  of 
9  WilL  3,  c.  10,  what  is  now  sect.  27  of  38  Geo.  3, 
c.  5,  first  makes  its  appearance — as  sect.  23.  That 
section  provides:  "Provided  always.  That  nothing 
contained  in  this  Act  shall  be  construed  or  taken 
to  discharge  any  tenant  of  any  the  houses  or 
lands  belonging  to  the  said  colleges,  halls, 
hospitals,  almshouses,  or  schools  or  any  of  them 
who  by  tlieir  leases  or  other  contracts  are  and  do 
stand  obliged  to  pay  and  discharge  all  rates, 
taxes,  and  impositions  whatsoever,  but  that  they 
and  every  of  them  shall  be  rated  and  pay  all  such 
rates,  taxes,  and  impositions,  anything  in  this  Act 
contained  to  the  contrary  notwithstanding."  It 
has  been  argued  that  under  this  section  when- 
ever a  house  or  land  belonging  to  any  college, 
hall,  hospital,  almshouse,  or  school  which  would 
under  the  exempting  section  be  free  of  land  tax, 
happens  to  be  not  in  hand,  but  in  the  occupation 
of  a  tenant  who  has  agreed  to  pay  all  rates,  taxes, 
and  impositions,  it  shall  cease  to  enjoy  the  exemp- 
tion so  far  as  the  tenant  is  concerned.  I  do  not 
think  so.  I  do  not  rely  apon  the  use  of  the 
present  tense  in  the  section  "  who  by  their  leases 
are  and  do  stand  obliged  to  pay,"  &c.  Whether 
"  are  "  means  "  are  now  " — that  is,  at  the  passing 
of  the  Act — or  "  are  whenever  an  assessment  is 
made  under  the  Act "  must  be  determined,  not 
merely  by  the  tense  used,  bat  by  the  subject- 
matter  of  the  clause.  If  there  was  no  reason  to 
the  contrary,  I  should  be  of  opinion  that  a  phrase 
which  had  been  repeated  year  by  year  for  a 
century  might  well  in  an  Act  now  rendered  per- 
petual be  treated  as  applicable  whenever  the 
occasion  should  arise — namely,  on  each  assess- 
ment. But  two  or  three  considerations  appear 
to  me  to  negative  such  an  intention.  In  the 
first  place,  it  would  be  a  strange  piece  of 
legislation  which  should  make  uie  question 
of  whether  a  piece  of  land  was  to  contiibute  or 
not,  depend  not  upon  a  state  of  things  then 
established,  but  upon  a  future  bargain  made  at 
the  will  of  two  individuals;  tor  unless  they 
agreed  that  the  tenant  should  pay  all  taxes  the 
proviso  would  not  operate  and  the  exemption 
would  undergo  no  qualification ;  and  inasmuch  as 
if  they  excepted  the  land  tax  from  a  general 
covenant  to  pay  taxes,  the  owners,  the  charities, 
would  suffer  no  loss,  it  is  not  in  human  nature 
that  except  from  sheer  carelessness  there  should 
ever  be  a  fresh  covenant  by  the  tenant  such  as 
would  set  the  proviso  to  work.  The  tax  gatherer 
is  generally  regarded  as  hostis  humani  generis, 
and  neither  landlord  nor  tenant  would  desire  to 
press  upon  him  a  tax  which  by  a  stroke  of  the  pen 
could  be  avoided.  In  the  next  place  this  does  not 
state  the  full  strength  of  the  position.  Theorists, 
I  believe,  are  in  much  doubt  and  differing  views 
have  been  expressed  as  to  the  extent  to  which  in 
the  case  of  such  a  covenant  the  burden  really 
falls  upon  the  tenant  or  the  landowner ;  and  pro- 
bably it    is  affected  by  the  relative    excess  or 
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defect  of  eupply  or  demand.  Bat,  patting  it 
■  broadly,  I  do  not  think  it  con  be  doubted  tluit  a 
landowner  who  can  say  to  his  tenant  "  there  is  no 
land  tax  to  be  paid  "  is  in  a  better  position  in  the 
higgle  for  rent  than  one  whose  tenant  mast  pay 
it  and  cannot  dedact  it  from  the  rent ;  and  there 
must,  I  thinkj  be  many  oajses  in  which  the  liabi- 
lity of  the  tenant  to  pay  the  tax  -(roold  amonnt 
practically  to  a  repeal  of  the  exemption  in  favour 
of  the  charities.  I  have  come  to  the  conclusion, 
therefore,  that  the  section  was  intended  to 
apply  to  contracts  already  made  when  the  Act 
was  passed,  and  not  to  future  arransements. 
That  was  certainly  its  meaning  in  each  of  the 
annual  Acts,  and  it  seems  reasonable  to  give  it  the 
same  construction  in  the  Act  when  made  per- 
petual. The  exemption  was  intended  to  be  for 
the  benefit  of  the  collets  or  charities  only,  and 
so  long  as  it  made  no  difference  to  them  whether 
the  tax  was  levied  or  not  and  there  was  a  person 
who  had  already  agreed  to  run  the  chance  of 
having  to  submit  to  any  burden  which  should  be 
imposed  by  the  Legislature,  there  was  nothing 
contrary  either  to  the  policy  of  exemption  in 
favour  of  the  colleges  and  charities  indicated,  or 
nnjost  to  the  tenant,  in  requiring  the  tenant  to 
pay  the  land  tax.  But  for  the  section  the  tenant 
would  have  been  discharged  in  all  cases  of 
exempted  lands,  as  well  as  the  owners,  for  the 
KenenaJ  provisions  by  which  a  tenant  payins 
the  tax  might  deduct  it  from  his  rent  conld 
not  be  applied  to  the  exempted  lands  or  lands 
of  the  exempted  foundations  —  whichever  be 
the  more  correct  phrase  —  without  a  redttctio 
ad  dbswrduin.  There  always  was  in  every 
one  of  the  Acts  a  general  provision  that 
nothing  in  the  Act  should  alter  or  interfere 
with  any  contract  between  landlord  and  tenant 
toaohing  the  payment  of  taxes,  but  this  of  itself 
would  not  have  effected  the  purpose  of  sect.  23  of 
9  Will.  3.  c.  10.  In  the  next  year— 10  Will.  3, 
c.  9 — an  addition  first  appears  to  the  exempting 
clause  (sect.  21) ;  the  exemption  being  defined  as 
applying  not  only  to  the  "  sites  of  the  said 
coUeges,  halls,  or  hospitals,"  but  to  "  any  of  the 
boilcungs  within  the  walls  or  limits  of  the  said 
coUeges,  halls,  or  hospitals."  It  has  been  argued 
that  this  is  an  extension  of  the  original  exemp- 
tion. It  is  undoubtedly  an  extension  of  the 
'  language  used ;  but  for  reasons  which  have  been 
Boggested  to  me  by  an  additional  section  in  a  later 
Act,  and  which  I  will  explain  when  I  arrive  at 
the  proper  place  for  doiog  so,  I  have  come  to 
the  conclusion  that  they  were  put  in,  not  to 
alter  the  actual  incidence  of  the  taxation,  but  to 
legalise  and  remove  from  the  area  of  controversy 
a  liberal  interpretation  of  the  word  "  sites, 
which  had  been  adopted  in  the  original  assess- 
ments. Yery  shortly  afterwards — namely,  in 
1  Anne,  st.  2,  c.  1,  s.  30 — we  find  additional  words 
introduced  into  the  latter  half  of  the  exemption 
clause,  namely,  "  or  to  charge  any  of  the  houses 
or  lands  which  on  or  before  the  2oth  March  1693 
did  belong  to  the  sites  of  any  college  or  hall,  or 
to  Christ 8  Hospital,"  &c.,  instead  of  "or  to 
charge  any  of  the  lands  belonging  to  Christ's 
Hospital,"  &c.  These  new  words  are  by  no  means 
easy  to  understand.  They  create  a  new  exemp- 
tion in  favour  of  balls,  by  extending  it  from  the 
named  halls  tq  all  halls,  as  well  as  to  the  named 
halls  and  hospitals  in  general  exempted  by  the 
original  Act,  and  whereas  the  exemption  hitherto 


was  limited  to  the  sites  of  the  oolleees  named 
and  of  halls  and  hospitals  in  general,  together 
with  the  buildings  within  their  walls  and  Umits, 
the  exemption  in  the  case  of  all  colleges  or  halls 
(but  not  of  hospitals)  is  extended  to  "  houses  or 
lands   which  on  or  before  the  25th  March  1693 
did  belong  to  the  sites  of  such  colleges  or  halls." 
The    Corporation  for   Clerical  Relief  is  clearly 
intended  to  be  included  in   the  exemption,  and 
must  therefore  have  been  looked  upon  as  coming 
within  the  somewhat  elastic  words  "  college  halls 
or  hospitals."    It  must,  I  think,  be  treated  as  a 
hall,  as  it  had.  so  far  as  I  can  learn  from  the  best 
information   I   can   get  as  to  the  nature  of  the 
charity,  none  of  the  featui«s  of  either  a  college 
or  a  hospital,  even  as  hospital  was  then  under- 
stood when  its  meaning  was  wider  than  it  is  at 
present.     Why   the   25th  March  1693  was  fixed 
upon  I  do  not  understand.    The  first  assessment 
was  directed  by  the  Act  to  be  completed  within 
thirty  days  after  the  20th  March  1692,  the  year 
being  given  in  numbers  and  not  in  the  regnal 
year.    The  second  assessment  would  not  be  com- 
pleted till  a  little  later  than  the  25th  March  1693. 
and    there    is    no    conceivable  reason    why  the 
second    assessment  should  have   been    made    a 
standard.    It    looks,    therefore,    like    a    clumsy 
way  of  saying  "  lands  which  during  the  currency 
of  the   first   assessment  belonged   to  the   sites 
of    colleges  or  halls  or  to  Christ's  Hospital," 
&a.     Looking    to   subseqnent   legislation    pre- 
senUy   to  be  noticed,  I  think  that  the  phrase 
was  accepted  as  equivalent  to  "  lands  which  at 
the  time  of  the  first  assessment"  belonged    to 
colleges,   &c.,  or  to  Christ's  Hospital,  &c.    The 
draftsmanship  is  imperfect  and  embarrassing  in 
other  reapeots.    Lands  may  be  said  to  belong  to 
a  site,  and  may  be  raid  to  belong  to  a  hospiUl 
or  to  a  corporation.  But  "  belong  "  does  not  mean 
the  same  thing  in  each  case.    It  can  only  belong 
to  a  site  of  a  college  in  the  sense  of  being  used 
along  with  it,  though  not  actually  covered  by  the 
building,  and  in  that  sense  only  can  it  be  used 
here.    It  can  only  belong  to  a  corporation  in  the 
ordinary  and  primary  sense  of  being  in  the  owner- 
ship of  the  corporation.    It  may  be  said  to  belong 
to  a  hospital  in  either  of  the  two  senses,  though 
more  naturally  in  the  sense  of  indicating  owner- 
ship.   In  the  present  case  there  can,  I  think,  be 
no  doubt  that  it  is  used  as  regards  the  hospitals 
named,  the  Corporation  for  Clerical  Belief  and 
the  College  of  Bromley,  in  the  sense  of  ownership, 
because  it  occurs  in  the  former  Acts  in  a  way 
which  is  free  from  doubt,  and  it  cannot  have  been 
intended  by  the  introduction  of  the  new  exemp- 
tion to  cut  down  the  old  one.    The  words  I  have 
been  discussine  have  at  least  one  effect  which  is 
free  from  douot.     They  make  it  clear  that  the 
lands  covered  by  the  exemption  were  those  only 
which  before  the  date  in  question  were  vested  in 
the  bodies  named,  and  that  the  exemption  did  not 
extend  to  lands  acquired  after  that  date.    The 
views  I  have  expressed  receive  strong  confirma- 
tion from  two  fresh  sections  which  first  made 
their  appearance  in  2  &  3  Anne,  c.  1,  ss.  32,  33. 
The  exempting    clause  sets  right  two    clerical 
errors  which  had  crept  into  the  clause  in  the  last 
Act — ^reading  a^ain   "the"  instead  of  "their," 
and  "  or  "  instead  of  "  for  " — ^in  pajssages  where 
they  were  obviously  out  of  place.  The  new  clauses 
are  as  follows  : — Sect.  32  (2  &  3  Anne,  c.  1) : 
"  And  in  case  any  question  hath  been  or  shall  be 


Digitized  by 


Google 


Feb.  0,  1901.] 


THE  LAW  TIMES. 


[Vol.  Lxxxin.— 686 


Q.B.]       MATOB  &  GOBPOBATION  07  LOHDOK  &  St.  THOHAS'S  HOSPITAL,  &C.  V.  HUDOELIi.      [Q.B. 


made  how  far  any  lands  or  tenementB  belonging 
to  any  Hospitall  or  Almshouse  not  excepted  bj 
name  ont  of  this  Act  onght  to  be  assessed  and 
charged  with  the  land  tax,  be  it  enacted 
and  declared  that  the  same  shall  be  deter* 
mined  by  the  said  commissioners  or  any 
three  or  more  of  them  (two  of  the  said  commis- 
sioners whoe  signed  or  allowed  snch  assessment 
being  of  that  number)  upon  appeal  before  tiiem  at 
the  day  or  dayes  by  them  appointed  for  the 
hearing  and  determining  of  appeals,  whose  deter- 
mination in  snch  case  shall  be  final."  Sect.  33  : 
"  Provided  alwaies  and  it  is  hereby  enacted,  that 
all  lands,  revenaes,  or  rentj  belonging  to  any 
Hospitall  or  Almshonses  as  were  assessed  in  the 
fowerth  yeare  of  the  reigne  of  their  late  Majesties 
King  William  and  Queen  Mary  shall  be  and  are 
hereby  adjudged  to  be  liable  to  be  charged 
towards  the  payment  of  this  present  Aid,  and 
that  noe  other  lands,  tenements,  hereditaments, 
reyenaes,  or  rents  whatsoever  belonging  to  any 
Hospitall  or  Almshouses  as  aforesaid  shall  be 
charged,  taxed,  or  assessed  by  virtue  of  this 
present  Act.  Anything  herein  contained  to 
the  contrary  in  any  wise  notwithstanding." 
The  first  of  these  clauses  assumes  that  as  to  the 
named  hospitals  and  almshouses  no  question  can 
arise  as  to  how  far  any  lands  or  tenements 
belonging  to  them  onght  to  be  assessed  to  the 
land  tax — a  clear  indication,  first,  that  the  proviso 
which  immediately  follows  the  exempting  clause 
does  not  apply  to  the  named  "  hospitels  and 
almshonses"  (which  last  expression  I  take  to 
include  the  College  of  Bromley),  but  only  to  the 
Corporation  for  Clerioal  B«lief.  (which  was 
neither  hospital  nor  almshouse)  and  to  the 
unnamed  hospitals  or  almshonses ;  and,  secondly, 
that  no  snch  question  could  arise  with  regard  to 
lands  or  tenements  belon^ng  to  the  named 
hospitals  or  almshouses,  because  they — the  named 
hospitals  and  almshouses — were  "excepted  out  of 
this  Act,"  having  no  land  to  be  taxed;  and, 
thirdly,  that  in  respect  of  the  lands  of  the  named 
hospitals  it  made  no  difference  whether  they  were 
in  hand  or  out  on  lease.  Two  years  later  the 
word  "excepted"  was  replaced  by  what  is, 
perhaps,  a  more  accnrate  phrase,  "  exempted  " 
(4  &  5  Anne,  c.  1,  s.  23),  and  that  is  the  word  that 
has  been  used  ever  since.  The  second  of  the  two 
new  sections  renders  the  assessment  made  under 
the  first  Land  Tax  Act  the  standard  of  the  assess- 
ment to  be  made  under  2  &  3  Anne,  c.  1,  so  far 
as  regards  the  liability  to  assessment  of  lands, 
revenues,  or  rents  belonging  to  any  hospital,  and 
provides  that  all  those  which  were  assessed  in 
the  fourth  year  of  William  and  Mary,  and  no 
others,  should  be  assessed  to  the  then  present  aid, 
and  the  section  has  been  continued  down  to  and 
in  the  Act  since  made  permanent.  It  is  not  easy 
to  understand  what  is  meant  by  "  revenues  or 
rents."  The  only  connection  in  which  they  occur 
before  is  in  respect  of  their  exemption  from  taxa- 
tion so  far  as  they  were  payable  to  hospitals  and 
almshouses  or  settled  to  the  relief  of  the  poor  in 
the  said  hospitals,  with  a  proviso  that  in  so  far  as 
the  lands  out  of  which  they  arose  were  of  more 
value  than  the  rents  and  revenues  themselves 
they  should  be  assessed  and  the  tenant  should 
pay.  The  tax  is  not  on  the  rents  and  the  revenues 
themselves,  but  upon  the  land ;  and  the  draftang 
of  the  original  Act  seems  again  at  fault.  But  the 
meaning  is  pretty  clear.  In  respect  of  the  lands 
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described,  if  the  revenues  were  before  the 
25th  March  1693  settled  to  charitable  uses,  the 
exemption  was  to  be  complete  if  they  were  then 
rack-rented — to  the  extent  that  the  rents  fell 
short  of  rack-rent  the  tenant  was  to  be  assessed. 
The  proviso  in  sect.  33  cannot,  I  think,  have  been 
intended  to  cut  down  any  of  the  exemptions  origi- 
nally conferred  and  repeated  in  every  subsequent 
Act,  or  to  destroy  the  additional  words  of  exemp- 
tion introduced  so  lately  as  in  9  Will.  3  and 
1  Anne,  st.  2,  and  repeated  in  the  Act  in  question. 
Taken  literally  they  would  do  so.  The  difference 
between  rack-rent  and  actual  rent  must  be  a 
varying  quantity,  and  the  rents  and  revenues 
which  are  settled  upon  a  foundation  are  not,  as  a 
rule,  settled  as  to  any  definite  sum.  The  whole 
are  settled,  and  it  is  the  whole  that  are  entitled 
to  the  exemption,  whether  tliat  sum  be  1002.  in 
any  particular  year,  or  400{.  The  exeniption  in 
favour  of  the  hospital,  &c.,  is  complete.  It  is  only 
the  tenant  who  must  pay  in  respect  of  the  surplus 
value,  if  he  is  under-rented.  The  new  proviso, 
therefore,  does  not,  I  think,  apply  to  lands  so 
assessed  against  the  tenants,  and  the  words 
"  revenues  and  rents  "  may  be  disregarded.  In 
all  cases,  except  the  very  rare  one  of  an  inadequate- 
rent  when  the  tax,  though  said  to  be  charged  upon 
the  land,  is  really  a  personal  rate  upon  the  tenant,, 
if  the  land  be  free,  the  rents  and  revenut  s  will  be- 
free.  If  the  land  be  taxable,  the  tax  will,  if  the- 
land  be  let,  come  out  of  rents  and  revenues.  In 
all  cases,  so  far  as  the  owner  is  concerned,  the- 
rents  and  revenues  will  be  taxed  or  free  according 
as  the  land  is  taxed  or  free.  I  think,  therefoi^,. 
that  the  proviso  meant  to  settle  the  question 
whether  any  particular  lands,  which  might  at  any 
time  thereafter  belong  to  one  of  the  hospitals  or 
almshouses,  named  or  unnamed  in  the  exempting 
section,  were  entitled  to  exemption  by  reference  to- 
the  first  assessment.  If  they  had  then  been  assessed, 
the  conclusion  would  be  that  they  did  not  then 
belong  to  the  hospital  or  almshouse.  If  they  had 
not  been  then  assessed,  it  was  because  they  did 
then  belong  to  the  hospital  or  almshouse,  in  which 
case  the  exemption  would  be  continued.  This 
introduction  of  the  original  assessment  as  the 
standard  of  liability  to  assessment  seems  to  me 
to  point  strongly  to  several  conclusions  at  which 
I  have  arrived  without  resorting  to  this  proviso — 
namely,  that  the  exemption  was  intended  to  apply 
only  to  lands  which  in  the  original  assessment 
were  properly  exempted;  that  the  origimJ  Act 
had  been  applied  as  if  the  bits  of  land,  &o.,  which 
more  accurately  perhaps  fell  within  the  words 
added  by  9  Will.  3.  c.  lO,  and  1  Anne,  st.  2,  c.  1. 
were  included  in  the  original  exemption;  and, 
lastly,  that  the  phrase  "on  or  before  the  25th 
March  1693  "  was  treated  as  the  practical  equiva- 
lent of  "  at  the  date  of  the  first  assesdment,"  for 
it  cannot  be  supposed  that  two  differing  standards 
were  really  intended  by  the  same  Act.  It  is,  I 
think,  easy  to  understand  why  the  clause  giving 
this  fixed  standard  of  exemption  was  inserted. 
The  Acts  were  annual  ones.  Consequently 
"belonging  to"  acquired  a  fiesh  meaning  with 
every  new  Act,  and  meant  "  belonging  to  at  the 
time  when  the  Act  was  passed,"  and  without  the 
clause  in  question  perpetual  accessions  might  be 
taking  place  to  the  list  of  exempted  lands.  At 
firsi^  apparently,  the  inconvenience  was  not 
realised,  for  between  1694  and  1699  two  or  three 
new  charitable  foundations  were  introduced  bv 
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name  into  the  exemptions.  They  were  dropped 
ont — ^no  doubt  advisedly — in  1699,  and  in  1703  the 
clause  was  added  which  adopted  the  first  assess- 
ment as  the  standard  and  prevented  any  new 
exemptions  from  attaching  to  lands  which  should 
have  become  the  property  of  the  foundation  in 
question  after  the  original  assessment.  The  view 
that  the  exemption  is  confined  to  lands  belong- 
ing to  the  hospitals  at  the  date  when  the  Act 
making  the  tax  perpetual  was  passed  was  taken 
1^  the  Court  of  Exchequer  Chamber  in  Lord 
CoUAetier  v.  Keumey  (Itf  L.  T.  Rep.  463;  L. 
Rep.  2  Ex.  253),  in  which  decision  no  notice 
was  taken  of  sect  29  of  38  Ceo.  3,  c.  5.  The 
effect  of  that  section  was  considered  in  Cox  v. 
Babbits  (38  L.  T.  Rep.  430;  3  App.  Cas.  473), 
where  it  was  decided  that  land  exempt  in 
1693,  as  then  being  the  site  of  a  hospital,  pre- 
served its  exemption  after  its  sale  by  the 
hospital.  The  annxial  Acts  underwent  no  further 
change  of  any  consequence  tor  the  present 
purpose.  By  6  Anne,  c.  35,  Scotland  was  first 
brought  under  the  land  tax,  and  in  that 
Act  and  in  all  the  subsequent  annual  Acts 
"  The  two  universities  "  become  "  the  two  Univer- 
sities of  Oxford  and  Cambridge,"  and  "any 
hospital,"  &e.,  becomes,  wherever  the  phrase 
occurs,  "  any  hospital,  <&o.,  in  England,  Wales,  or 
Berwick-upon-Tweed."  In  9  Amie,  c.  1,  in  the 
section  answering  to  sect.  29  of  38  Gr«o.  3,  c.  5, 
the  words  '"  or  settled  to  any  charitable  or  pious 
use  "  first  appear,  never  to  disappear.  They  do 
not  seem  either  necessary  or  relevant,  and  I  have 
searched  in  vain  for  anything  to  explain  their 
introduction.  The  only  other  alterations  are  the 
substitution  of  "  master  "  for  "  minister  "  in  the 
exemption  clause,  and  of  "poor  of  the  said 
hospital "  for  "  poor  in  the  said  hospital "  in  both 
places  where  the  phrase  occcurs.  Those  changes 
took  place  somewhere  between  1707  and  1798,  but 
I  have  not  thought  it  worth  while  to  hunt  them 
down  and  they  do  not  affect  the  present  question. 
It  is  argued  that  upon  the  facts,  so  far  as  they  are 
known,  I  ought  to  conclude  that  the  land  with 
which  we  have  now  to  deal  was  taxed  in  the  first 
assessment,  and  therefore  ought  still  to  be  taxed. 
It  seems  that  from  1780  downwards  the  land  has 
always  been  taxed.  Excepting  in  1835,  when  it  was 
in  hand,  the  land  hsis  been  under  lease  with  a 
covenant  by  the  lessee  down  to  1834  to  pay  all 
rates  and  ^xes,  and  since  1835  to  pay  the  land 
tax  specifically.  Since  1780  it  has  always  been 
taxed,  and  in  1835  the  hospital,  and  in  every  other 
year  the  tenant,  has  paid  the  tax.  Undoubtedly, 
if  nothing  else  were  known  the  argument  would 
be  irresistible.  But  the  case  states  that  it  has 
belonged  to  the  hospital  since  1622.  It  therefore 
belonged  to  the  hospital  at  the  date  of  the  first 
Act,  and  it  is  quite  incredible  that  at  that  time  and 
under  that  Act,  which  contained  no  provision  like 
that  of  sect.  27  of  38  Geo.  3,  c.  5,  it  should  have 
been  taxed  whether  in  hand  or  on  lease ;  and  it 
seems  to  me  that  a  far  more  probable  explanation 
of  the  fact  that  it  paid  tax  from  and  after  1780 
down  to  88  Geo.  3  is  that,  when  each  annual  Act 
passed,  there  was  already  a  covenant  which  pro- 
perly brought  the  property  in  question  under  the 
operation  of  what  is  now  sect.  27,  and  that  it  was, 
as  I  think  erroneously,  supposed  both  by  the 
assessors  and  by  the  tenant  that  the  section 
oi)erated  after  the  contracts,  existing  when  the 
Act  was  made  perpetual,  had  run  out.    The  single 


case  of  payment  in  1835  by  the  hospital  when  the 
land  was  in  hand  can  scarcely  be  said  to  have  any 
serious  weight.  I  am  therefore  of  opinion  that 
the  plaintiffs  are  right,  and  are  entitled  to  a 
declaration  that  the  land  in  question  is  not  liable 
to  land  tax,  whether  in  the  hands  of  the  plaintiffs 
or  in  those  of  a  tenant,  and  to  the  injunction 
asked  for,  and  I  g^ve  judgment  for  the  plaintifb 
with  costs.  Judgment  for  the  plaintiffs. 

Solicitors  for  the  plaintiffs,  Pennington  and 
Son. 

Solicitors  for  the  defendant,  Simpson,  Falmer, 
and  Winder. 


H^ouse  of  HorTig. 

May  8, 10,  Aug.  6,  and  Dee.  10, 1900. 
(Before    the    Lord    Chancellor    (Halsbnry), 
Lords  Macnaqhten,   Morris,   Shand,   and 
Brampton.) 
DiTEE  OF  Bedford  v.  Ellis  and  others,  (a) 

ON  APPEAL  FROM  THE  COURT  OF  APPBAL  IN 
ENGLAND. 

Practice — Parties — Joinder  of  plaintiffs — Repre- 
sentative action — Order  XVI.,  rr.  1,  9. 
The  right  of  plaintiffs  to  sue  in  a  representative 
capacity  does  not  depend  upon  the  existence  of 
proprietary  rights  in  the  matter  in  dispute,  if 
there  is  a  community  of  interest   or  beneficial 
right  in  a  class  of  persons  which  is  being  denied 
or  ignored. 
The  position  of  nominal  plaintiffs  in  a  representa- 
tive character  is  not  ajfected  hy  the  fact  that  they 
have  suffered  wrong  or  inconvenience  in  their 
individ^uil   character   in    consequence    of    the 
matters  complained  of. 
Growers  of  produce,  who  claimed  certain  preferen- 
tial rights  in  a  tnarket  under  a  statute  regulat- 
ing the  market,  held  entitled  to  join  as  plaintiffs 
in  an  action  to  enforce  such  rights. 
Judgment  of  the  Court  of  Appeal  affirmed.  Lord 
Halsbury,  L.C.  and  Lord  Brampton  dissenting. 
Temperton  v.  Russell  (68  L.  T.  Hep.  425 ,-  (1893) 

I  Q.  B.  435)  discussed. 
This  was  an  appeal  from  a  judgment  of  the  Court 
of  Appeal  (Lindley,  M.R.  and  Rigby,  L.J.,  Wil- 
liams, L.J.  dissenting),  reported  80  L.  T.  Rep. 
332  i  (1899)  1  Ch.  494,  who  had  reversed  a  judg- 
ment of  Romer  J. 

The  action  was  brought  by  the  respondents 
against  the  appellant  in  respect  of  the  manage- 
ment of  Covent  Grarden  Market,  of  which  he  was 
owner,  under  circumstances  which  appear  from 
the  judgments  of  their  Lordships. 

The  present  question  was  solely  one  of  proce- 
dure, and  raised  the  point  whether  the  plaintiffs, 
as  having  separate  and  distinct  causes  of  action, 
could  join  as  plaintiffs,  and  could,  as  private  indi- 
viduals, sue  on  behalf  of  a  class  of  the  public  in 
respect  of  statutory  rights. 

Levett,  Q.C.  and  Banckwerts,  Q.C.  appeared  for. 
the  appellant,  and  argued  that  the  Covent  Garden 
Market  Act  of  1828  (9  Geo.  4,  o.  cxiii.)  gives  no 
special  rights  to  growers  as  such,  bnt  only  to  the 
public.  The  respondents  cannot  bring  this  action, 
on  behalf  of  themselves  and  other  growers,  and 
add  up  a  number  of  private  rights,  and  call  tham 
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a  class  right:  (see  Order  XYL,  r.  9).    As  to  sning 
on  behalf  of  others,  see 

Tnnperton  y.  Buatell,  68  L  T.  Bep.  425  ;  (1893)  1 
Q.  B.  435. 
The  roles  should  not  be  so  construed  as  to  create 
a  new  jurisdiction.  The  cases  of  Weale  t.  West 
Middlesex  Waterworks  (1  Jac.  &  W.  358)  and 
Jones  T.  Garcia  del  Bio  (Tor.  &  Buss.  297)  show 
what  the  old  Chancerj  practice  was.  The  cases 
cited  in  the  judgments  below,  Beeehing  y.  Lloyd 
(3  Dr.  227)  and  Warrick  ▼.  Queen's  CoUege, 
Oxford  (25  L.  T.  Hep.  254;  L.  Kep.  6  Gh.  716), 
were  cases  of  property,  and  are  distinguishable. 
No  such  case  as  this  is  to  be  found  in  the  books. 
On  principle  a  market  stands  upon  a  special 
footing.  As  to  joining  causes  of  action,  see 
Order  XVI.,  r.  1.  The  rule  was  altered  in  1896 
bec.<<n8e  of  the  decision  in  SmurthwaUe  ▼.  Hannay 
(71  L.  T.  Rep.  157  ;  (1894)  A.  C.  194).  The  trans, 
actions  of  which  the  plaintiffs  complain  are 
independent,  and  cannot  be  conjiected  by  plead- 
ing.   See 

Sttoud  T.  Lawsan,  78  L.  T.  Bap.  729;  (1899)  2 
Q.  B.  44. 
The  Act  of  1828  did  not  create  the  market,  but 
regulated  it.  The  duke  has  power  to  exclude  the 
pnblic  from  certain  parts  of  it  in  favour  of 
"growers,"  but  the  growers  have  no  right  to  insist 
on  his  doing  so.  By  common  law  everyone  has  a 
right  to  resort  to  the  market,  and  the  growers  are 
only  entitled  to  do  so  as  members  of  the  public. 
If  ench  rights  as  are  alleged  exist,  the  Attorney- 
Gieneral  is  the  person  to  enforce  them.  It  is  a 
market  by  charter,  and  if  the  owner  abuses  his 
rights  there  is  a  remedy  by  scire  facias.    See 

UUngton  Marlcet  ease,  3  CI.  &  F.  513  ; 

Ivmon  T.  Moore,  1  Salk.  15 ;  1  Ld.  Baym.  486. 
In  Temperton  t.  Bussell  {ubi  sup.)  Lindley,  L.J. 
said  that  the  old  Chancery  procedure  could  not 
be  applied  to  actions  of  tort.    See 

Athby  T.  White,  1  Sm.  L.  C,  10th  edit,  p.  231 :    2 
Ld.  Baym.  938 ; 

Attorney-General   v.    Dean   of  Windsor,  24    Bear. 
697  ;  8  H.  L.  C.  369. 
The  causes  of  action,  if  any,  are  individual,  and 
the  case  is  not  within  Order  XVI.,  r.  1.    The 
view  taken  by  Bomer,  J.  was  the  right  one. 

Asquith,  Q.C.  and  /.  T.  Prior,  for  the  respon- 
dents, maintained  that  it  was  a  representative 
action.  One  of  a  body  of  persons  possessing  a 
common  interest  which  is  being  infringed  may 
assert  the  interest  of  all.  Temperton  v.  Btissell 
was  a  case  of  a  joinder  of  defendants,  not  of 
plaintiffs.  Here  the  Act  of  Parliament  created  a 
class.  Larger  tolls  are  charged  on  those  who  are 
not  growers  of  the  produce  they  sell,  which 
makes  it  the  interest  of  the  owner  to  admit  them. 
"  Growers "  are  a  class  capable  of  being  ascer- 
tained, although  fluctuating,  and  the  Act  confers 
rights  on  them  other  than  the  rights  of  the 
pnblic  as  such. 

Levett,  Q.O.  in  reply. — In  Mozley  v.  Alston  (1 
Phillips.  790,  at  p.  799)  Lord  Cottenham,  L.C. 
said :  "  If  indeed  they  are  so  numerous  that  it  is 
impossible  to  make  them  all  defendants,  that  is  a 
state  of  things  for  which  no  remedy  has  been 
provided."    See  also 

Attomey-Oeneral  v.  Oreat  Saetem  Railway  Com- 
pany, 40  L.  T.  Bep.  265  ;  11  Ch.  Div.  449. 
Tbis  is  an  Act  to  r^nlate  the   market,  and  a 


breach  of  the  regulations  is  only  a  personal 
injury  to  an  individual. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

Aiig.  6. — The  case  came  on  for  consideration. 

Lord  Halsbury,  L.C.,  Lord  Macnaghten,  and 
Lord  Brampton  were  present. 

The  LoED  Ghancellob  (Halsbury)  gave  a 
judgment  to  the  effect  that  the  judgment  of  the 
Court  of  Appeal  should  be  reversed. 

Lord  Macnaghten  gave  a  judgment  to  the 
contrary  effect,  that  the  judgment  should  be 
affirmed;  and  was  proceeding  to  read  the  judg- 
ment of  Lord  Morris  and  Killanin,  who  was  not 
present,  when  the  Lord  Chancellor  interposed,  and 
said  that,  in  the  absence  of  the  noble  and  learned 
Lord,  the  appeal  might  come  to  be  decided  by  a 
minority  ot  those  of  their  Lordships  who  had 
heard  the  arguments,  which  was  not  desirable. 

The  case  was  therefore  adjourned  for  further 
consideration. 

Dec.  10. — The  case  came  on  for  further  con- 
sideration. 

The  Lord  Chancellor  (Halsbury).  —  My 
Lords :  In  this  case  1  feel  some  difficulty  as  to 
the  judgment  that  1  ought  to  pronounce.  It  is 
not  a  judgment  upon  the  merits  of  the  case,  but 
it  is  in  an  interlocutory  proceeding  alleging  that 
the  action  is  improperly  constituted,  and  insisting 
upon  the  necessity  of  selecting  some  one  or  more 

Efaintiffs  who  shall  i-epresent  the  same  rights.  1 
ave  read  the  judgment  about  to  be  delivered  by 
Lord  Brampton,  and  I  agree  with  it,  but  I  have 
great  difficulty  in  arguing  the  question  upon  an  ' 
interlocutory  proceeding,  for  this  reason  :  It 
appears  to  me  that  one  of  the  queBtions  which 
wiU  undoubtedly  arise  in  the  course  of  the  case 
will  be  the  question  of  what  rights,  if  any,  exist 
among  the  different  members  of  the  class — those 
persons  who  are  put  together  here  as  plaintiffs. 
I  have  found  myself  in  this  difficulty :  that  if  I 
gave  all  the  reasons  for  which  I  agree  with  Lord 
Brampton,  it  appears  to  me  that  it  would  be 
impossible  for  me  afterwards  to  take  a  different 
view  when  the  question  comes  to  be  tried  at  the 
hearing  of  the  cause.  I  think  that  it  might  pre- 
judice some  of  the  questions  which  are  to  be 
argued  before  your  Lordships  and  have  not  yet 
been  argued,  and  I  might  find  extreme  difficulty 
myself  in  deciding  what  I  should  say  to  your 
Lordships  now  to  avoid  prejudicing  thoae  ques- 
tions wluch  have  not  been  argued  yet.  The  result 
is  that,  while  1  content  myself  with  saying  that  I 
agree  with  Lord  Brampton  in  differing  from  what 
has  been  done  in  the  court  below,  I  do  not 
propose  to  give  any  reasons  for  my  adherence  to 
his  view. 

Lord  Macnaghten. — My  Lords :  The  action 
in  which  this  application  was  made  relates  to  the 
right  of  accommodation  in  Oovent  Grarden 
Market.  The  market  belongs  to  the  Duke  of 
Bedford,  but  it  is  regulated  by  the  provisions  of 
an  Act  of  Parliament  passed  in  the  year  1828. 
The  Act  is  concerned  with  the  persons  who  come 
to  the  market  to  buy  or  to  sell.  Ko  toll  is  pay- 
able by  those  who  buy  unless  the  articles  bought 
are  again  sold  within  the  market  or  exposed  for 
sale  there.  The  persons  who  come  to  sell  have  to 
pay  rent  and  toll.  They  are  divided  into  two 
cluaes — ^those  who  sell  their  own  produce,  and 


Digitized  by 


Google 


688— Vol.  Lxxxm.] 


THE  LAW  TIMES. 


[Feb.  9,  1901. 


H.  or  L.] 


DoKB  OF  Bbdfobs  V.  Ellis  akd  othebs. 


[H.  of  L. 


those  who  are  ordinary  dealers  in  the  market,  or 
middlemen.  For  some  reason  or  other  the  Act 
purports  to  confer  certain  advantages  and  certain 
preferential  rights  on  the  persons  who  come  to 
sell  their  own  produce.  It  may  be  that  at  the 
time  when  the  Act  was  passed  market  gardeners 
in  the  county  of  Middlesex  were  not  without 
influence  in  the  electorate.  It  may  be  that  in 
those  days  protection  was  not  such  an  odious 
thing  as  it  is  now  inthe  eyes  of  some  people  who 
worsnip  political  economy.  Whatever  the  reason 
may  have  been,  it  cannot  be  denied  that  the  Act 
apparently  does  give  a  preference  to  those  who 
are  described  as  growers  of  fruit,  flowers,  vege- 
tables, roots,  or  herbs.  Now  several  people  come 
forward  as  plaintiffs.  They  allege  that  theyare 
nowers  within  the  meaning  of  the  Act.  They 
claim  to  be  entitled  under  the  Act  to  certain 
advantages  and  preferential  rights.  They  say 
that  the  duke,  who  is  lord  of  the  market,  persis- 
tently ignores  their  rights  and  favours  the  middle- 
men, from  whom  he  is  authorised  to  exact  higher 
tolls.  And  they  sue  on  behalf  of  themselves  and 
all  other  the  growers  of  fruit,  vegetables,  roots,  or 
herbs  within  ttie  meaning  of  the  Act.  They  seek 
»  declaration  as  to  the  true  construction  of  the 
Act,  an  injunction  to  restrain  the  infringement  of 
'their  alleged  statutory  rights,  and  an  account  of 
the  moneys  by  which,  as  they  allege,  they  have 
been  severally  overohargsd.  The  duke  has  applied 
■by  summons  to  stay  the  action  on  two  grounds, 
-which  were  mixed  up  in  the  argument  but  ought, 
I  think,  to  be  kept  separate  and  distinct.  The 
principal  ground  is  that  the  plantiffs  are  not 
entitled  to  sue  in  a  representative  character  in 
defence  of  their  alleged  statutory  rights.  The 
'  other  ground,  which  is  a  matter  of  very  slight 
moment,  is  that  they  cannot  join  as  co-plaintiffs 
in  respect  of  their  several  grievances.  Tne  whole 
dispute  in  the  present  case  has  arisen  from  con- 
fusing these  two  matters.  They  have  really 
nothing  to  do  with  each  other.  If  the  persons 
named  as  plaintiffs  are  members  of  a  class 
having  a  common  interest,  and  if  the  alleged 
rights  of  the  class  are  being  denied  or  ignored,  it 
■does  not  matter  in  the  least  that  the  nominal 
plaintiffs  may  have  been  wrong:ed  or  incon- 
venienced in  their  individual  capacity.  They  are 
-41000  the  better  for  that  and  none  the  worse. 
'They  would  be  competent  representatives  of  the 
■class  if  th«y  had  never  been  near  the  duke ;  they 
■ore  not  incompetent  because  they  have  been 
turned  out  of  the  market.  In  considering  whether 
a  representative  action  is  maintainable  you  have 
to  consider  what  is  common  to  the  class,  not  what 
differentiates  the  cases  of  individual  members. 
Bomer,  J.  acceded  to  the  defendant's  application, 
influenced,  or  rather,  I_  should  say,  compelled,  by 
an  expression  in  the  judgment  of  the  Court  of 
Appetd  in  the  case  of  Temperton  v.  Russell  {ubi 
sup.),  which  has  found  its  way  into  recent  books 
of  practice  as  a  compendious  and  authoritative 
statement  of  the  law.  In  Temperton  v.  Russell 
the  court  was  composed  of  Lord  Esber,  M.B.  and 
Lindley  and  Bowen,  L.J  J.  The  judgment  of  the 
court  was  delivered  by  Lindley,  L.J.  His  Lord- 
ship is  represented  as  saying  that  Order  XYI., 
r.  9,  which  provides  for  persons  suing  or  being 
sued  as  representing  a  class,  "only  extends  to 
persons  who  have  or  claim  some  beneficial  pro- 
prietary right  which  they  are  asserting  or  defend- 
ing."   Now  it  cannot  be  said  that  the  plaintiffs  in 


this  case  ate  asserting  any  beneficial  proprietary 
right.  If  that  be  a  condition  of  suing  in  a  repre- 
sentative character  the  plaintiffs  are  out  of  court. 
But  it  seems  to  me  that  there  is  no  reason  whatever 
for  so  restricting  the  rule,  which  was  only  meant 
to  apply  the  praotioe  of  the  Court  of  Chancery  to 
all  divisions  of  the  High  Court.  The  old  rule  in  the 
Court  of  Chancery  was  very  simple  and  perfectly 
well  understood.  Under  the  old  practice  the  court 
required  the  presence  of  all  parties  interested  in 
the  <natter  in  suit,  in  order  that  a  final  end  might 
be  made  of  the  controversy.  But  when  the 
parties  were  so  numerous  that  you  never  could 
-'  come  at  justice,"  to  use  an  expression  in  one  of 
the  older  oases,  if  everybody  interested  was  made 
a  party  the  rule  was  not  allowed  to  stand  in  the 
way.  It  was  originally  a  rule  of  convenience; 
for  the  sake  of  convenience  it  was  relaxed.  Given, 
a  common  interest  and  a  common  grievanoe,  a 
representative  suit  was  in  order  if  the  roUef 
sought  was  in  its  nature  beneficial  to  all  whom 
the  plaintiff  proposed  to  represent.  To  limit  the 
rule  to  persons  having  a  Deneficial  proprietary 
interest  would  be  opposed  to  precedent,  and  not, 
I  think,  in  accordance  with  common  sense.  Take 
the  case  of  a  creditor's  suit,  which,  perhaps,  was 
the  earliest  instance  of  plaintiffs  being  allowed 
to  sue  in  a  representative  character.  It  can 
hardly  be  suggested  that  a  creditor  has  a  proprie- 
tary interest  in  the  real  or  personal  estate  of  his 
deceased  debtor.  Take  another  case,  which  was 
common  enough  in  former  times:  {Chaytor  v. 
Trinity  College,  Cambridge,  3  Anst.  841).  One 
parishioner  would  sue  on  behalf  of  himself  and  all 
the  other  parishioners  to  establish  a  modus  in 
lieu  of  tithes.  There  was  no  beneficial  proprietary 
interest  there.  The  choice  lay  between  two  evils, 
and  the  plaintiff,  suing  in  a  i-epresentative  char- 
acter, insisted  on  choosing  the  lesser  of  the  two. 
Again,  in  Gray  v.  Chaplin  (2  Sim.  &  St.  267),  two 
shareholders  of  a  navigation  were  held  justified  in 
suing  on  behalf  of  themselves  and  all  other  the 
shareholders  except  the  defendants,  in  order  to 
enforce  their  alleged  statutory  rights  under  an 
Act  of  Parliament.  The  equity  in  that  particular 
case  happened  to  be  very  shadowy,  and  the  receiver 
appointed  by  the  Yice-Chancellor  was  afterwards 
discharged  by  Lord  Eldon  (2  Buss.  126) ;  but  it 
was  not  suggested  in  the  argument  before  his 
Lordship  tmit  the  Yice-Chancellor  had  been  in 
error  in  holding  the  suit  as  regards  the  plaintiffs 
properly  constituted.  There  are  plenty  of  other 
cases  which  show  that,  in  order  to  ;|U8tify  a  person 
suing  in  a  representative  character,  it  is  quite 
enough  that  he  has  a  common  interest  with  those 
whom  he  claims  to  represent  In  Warrick  y. 
Queen's'  GoUege,  Oxford  [ubi  tup.)  the  question 
was  whether  persons  with  titles  diverse  in  origin 
and  rights  in  some  respects  distinct,  could  be  com- 
bined as  plaintiffs  in  a  suit  to  redress  a  grievanoe 
common  to  all.  No  such  question  can  arise  here. 
All  growers  have  the  same  rights.  They  all  rely 
on  one  and  the  same  Act  of  Parliament  as  their 
common  charter.  I  do  not  think  it  necessary  to  say 
anything  more  upon  this  point.  I  have  only  said 
so  much  because  I  find  that  the  learned  Lord 
Justice,  who  dissented  from  his  colleagues,  stall 
maintains  a  position  which  Lindley,  L.J.  aban- 
doned, if,  indeed,  he  ever  took  it  up,  which  for  my 
part  I  very  much  doubt.  Williams,  L.J.  puts  the 
successful  argument,  or  the  argument  intended  to  be 
suooessf ul,  in  the  mouth  of  the  defendant.  It  i 
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to  rest  on  two  main  grounds — (1)  ihat  tbe  special 
rights  apparently  conferred  npon  the  growers 
are  puUio  rights — a  proposition  which  I  confess 
that  I  do  not  understand ;  and  (2)  that  those 
-special  rights  confer  on  the  growers  no  right  of 
property  whatever — a  proposition  which  I  suppose 
•exerybody  would  concede.  It  is  rather  a  pity 
when  a  case  like  Temperton  t.  BtuaeU  finds  its 
"way  into  the  reports.  The  attempt  made  there  to 
invest  the  defendants  with  a  representative  char- 
acter was  absurd  on  the  face  of  it.  Now,  when  a 
judge  comes  to  deal  with  a  case  of  that  sort,  and 
"tries  to  deal  with  it  seriously,  as  if  there  was 
-something  in  it,  he  is  very  apt,  I  think,  to  express 
tiunself  unguardedly;  and  so  it  happens  some- 
times, as  it  happened,  I  suppose,  in  Temperton  v. 
Bxutell,  that  what  was  only  meant  for  an  illnstra- 
tion  is  taken  for  a  definite  and  exhaustive  state- 
ment of  law.  There  is  one  point — a  point  of  no 
"praotical  importance — on  which  I  venture  respect- 
-fnUy  to  differ  from  the  Court  of  Appeal.  I  doubt 
whether  it  is  accurate  to  say  that  in  the  case  of 
-representative  suits  we  have  advanced  a  long  way 
since  the  days  of  Lord  Eldon.  It  is  of  course  not 
'necessary  nowadays  to  go  to  a  court  of  law  in  order 
to  establish  legal  rights.  But  in  all  other  respects 
I  think  the  rule  as  to  representative  suits  remains 
-very  much  as  it  was  100  years  ago.  From  the 
time  it  was  first  established  it  has  been  recog- 
nised as  a  simple  rule  resting  merely  upon  con- 
-venienoe.  It  is  impossible,  I  think,  to  read  such 
judgments  as  those  delivered  by  Lord  Eldon  in 
Adair  v.  New  Biver  Company  (11  Yes.  429),  in 
1805,  and  in  Coekbum  v.  Thompson  (16  Ves.  321), 
in  1809,  without  seeing  that  Lord  Eldon  took  as 
broad  and  liberal  a  view  on  this  subject  as  anybody 
-coald  desire.  "  The  strict  rule,"  he  said,  in  the 
latter  case,  "  was  that  all  persons  matorially  into- 
-rested  in  the  subject  of  the  suit,  however  numerous, 
oof^ht  to  be  parties  .  .  .  bat  that,  being  a 
f^eneral  rule  established  for  the  convenient  adminis- 
'^^tion  of  justice,  must  not  be  adhered  to  in  cases 
to  which,  consistently  with  practical  convenience, 
it  is  incapable  of  application."  "  It  was  better," 
be  added,  "  to  go  as  far  as  possible  towards 
justice  than  to  deny  it  altogether."  He  laid  out 
-of  consideration  the  case  of  persons  suing  on 
behalf  of  themselves  and  all  others  "  for  in  a 
-sense,"  he  said,  "  they  are  before  the  court."  As 
-regards  defendants,  if  you  cannot  make  every- 
body interested  a  party  you  must  bring  so  many 
that  it  can  be  said  they  will  fairly  and  honestly 
try  the  right.  I  do  not  think  that  we  have 
advanced  much  beyond  that  in  the  last  100  years, 
and  I  do  not  think  that  it  is  necessary  to  go 
further,  at  any  rate  for  the  purposes  of  this  suit. 
It  would  be  highly  improper  at  this  stage  of  the 
-proceedings  to  say  anything  which  might  pre- 
judge the  construction  of  the  Act.  That  is  a 
matter  for  the  hearing.  Bat,  oat  of  respect  for 
the  arguments  of  counsel,  I  will  venture  to  make 
one  or  two  general  observations.  It  was  said 
that  the  growers  ai-e  so  fluctuating  and  indefinite 
a  body  that  ib  is  impossible  to  tell  who  is  or  who 
is  not  a  grower,  especially  in  these  modem  times 
■when  there  are  such  improved  facilities  for 
-oaniage  of  goods.  I  cannot  say  that  I  am  much 
impressed  with  that  difficulty.  It  seems  to  me 
that  the  description  of  the  persons  apparently 
intended  to  be  favoured  by  the  Act  is  sufficient 
for  all  practical  purposes.  It  may  be  difficult 
cr  impossible  to  compile  a  catalogue  of  growers. 


But  there  cannot,  I  think,  be  much  difficulty  in 
determining  whether  a  particular  person  who 
claims  a  preferential  right  to  a  vacant  stand  in 
the  market  is  a  grower  or  not.  Then  it  was 
urged  that  after  aQ  it  is  for  the  duke  to  regulate 
hi»  own  market.  The  Act,  it  was  said,  is  merely 
an  enablingAct;  the  growers  have  no  rights 
whatever.  Well,  that  is  the  very  question  to  be 
determined  at  the  hearing.  And  how  can  it  be 
determined  if  the  growers  are  not  allowed  to  sue 
in  a  body  P  The  learned  counsel  for  the  Duke  of 
Bedford  asserted  that  the  duke  was  master  of  the 
situation,  and  might  do  what  he  liked  with  his 
own.  It  may  be  so.  All  I  would  say  is  that  I  am 
not  at  present  convinced  by  their  able  and 
earnest  argamente  that  the  expectations  appar- 
ently held  out  to  growers  by  this  Act  of  Parlia- 
ment are  wholly  illusory,  and  that  the  duke,  who 
is  empowered  by  the  Act  to  make  rales,  orders, 
and  bye-laws,  "  not  being  repugnant "  as  the  Act 
says,  "  to  the  laws  of  this  realm  or  to  the  provi- 
sions of  this  Act,"  is  at  liberty  to  disregard  and 
ignore  those  provisions  at  his  own  will  and  plea- 
sure. One  word  as  to  the  Attorney- Greneral, 
without  whose  presence  the  learned  judges  of  the 
Court  of  Appeal  thought  the  action  ought  not  to 
proceed.  The  Attorney- Gleneral  has  been  or  -will 
be  made  a  party  in  obedience  to  the  order  of  the 
Court  of  Appe^.  From  that  part  of  the  order 
there  is  no  appeal.  Speaking,  however,  for  my- 
self, I  cannot  see  what  the  Attorney- Gieneral  has 
to  do  with  the  matter.  The  plaintiffs  do  not 
want  him;  still  less  does  the  defendant.  The 
learned  counsel  on  both  sides  professed  to  be 
unable  to  explain  this  part  of  the  order  of  the 
Court  of  Appeal.  What  is  the  Attorney- Gieneral 
to  do  when  he  comes?  Is  he  to  support  the 
growers,  or  is  he  merely  to  look  on  and  see  fair 
play  ?  And  who  is  to  pay  his  costs  P  That  may 
be  an  interesting  question  some  day.  No  one  has 
suggested  that  the  people  who  come  to  buy  -will 
be  injured  by  competition  between  the  growers 
and  the  middlemen,  or  that  the   righte  of  the 

fnblic  are  in  any  way  imperilled  by  this  action, 
t  might  have  been  proper  to  have  had  the 
middlemen  represented  if  the  duke  himself  had 
not  espoused  their  cause.  So  much  for  the  prin- 
cipal question.  The  other  point  put  forward  is 
one  of  very  small  importance.  If  the  main  point 
goes  against  the  defendant  I  do  not  suppose  that 
he  would  care  to  succeed  on  the  other  and  minor 
point.  He  would  gain  nothing  by  success.  He 
would  only  lose  to  some  extent  security  for  his 
coste.  The  joinder  of  the  individual  plaintiffs  in 
one  action  cannot  embarrass  or  delay  the  trial. 
The  language  of  Order  XVI,,  r.  1,  is  very  wide. 
It  must  cover  the  case  of  several  creditors  joining 
as  co-plaintiffs  in  a  creditor's  action.  Their  debts 
are  separate,  and  just  as  much  or  just  as  little  "  a 
series  of  transactions  "  as  the  separate  grievances 
of  which  the  growers  in  this  action  complain. 
Assuming  that  the  defendant  has  rejected  the 
claims  of  the  several  plaintiffs  on  the  ground  that 
according  to  the  true  construction  of  the  Act 
growers  have  no  preferential  claims  to  which  he 
is  bound  to  give  effect,  it  appears  to  me  that  you 
have  a  series  of  transactions  where,  if  the  plain- 
tiffs sued  separately,  a  common  question  of  law 
would  arise.  Whether  I  am  right  in  this  or  not, 
it  seems  to  me  that  the  question,  if  it  be  a  ques- 
tion, ought  not  to  be  disposed  of  adversely  to  the 
plaintiffs  at  this  stage  of  the  action.    On  these 
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erotmds  I  think  that  the   appeal  ought    to  be 
Sismiaaed  with  coata.  (a) 

Lord  HOBBIB  AND  KiLLANiN. — ^My  Tiorda :  I 
am  of  <n>ii][ioii  that  thia  appeal  should  be  diamiaaed. 
The  action  ia  brought  by  the  plaintiffa  asserting 
a  common  right  aa  growers  of  fruit,  &o.,  within 
the  meaning  of  the  Act  9  Geo.  4,  c.  cxiii. 
The  action  is  a  repreaentative  one  alleging  a 
common  intereat — namely,  the  aaaertion  of  a 
right  alleged  to  he  created  in  the  claaa  by  Act  of 
Parliament.  The  appellant  succeeded  in  obtaining 
an  order  from  Bomer,  J.  that  the  action  should 
be  stayed.  Bomer,  J.  was  unable  to  come  to  the 
conclusion  that  the  growers  aa  a  class  had  any 
proprietary  rights  in  respect  of  the  market. 
What  they  alleged  that  they  had  wajs  a  prefe- 
rential right  over  the  rest  of  the  public;  that 
should,  in  my  opinion,  have  been  inquired  into 
at  a  hearing  in  the  ordinary  way,  when,  if  they 
cannot  establish  such  preferential  rights  as  a 
class,  they  will  be  defeated.  If  they  have  snch  a 
right,  some  of  the  class  are  entitled  to  sue  on 
behalf  of  themselves  and  others.  I  entirely 
ooncur  in  the  judgment  of  Lord  Macnaghten, 
which  deals  very  fmly  and  conclusively  wiUi  the 
right  to  sue  in  that  character.  I  do  not  at  all 
mean  to  prejudge  the  question  whether  the 
plaintiffs  may  not  fail  on  the  hearing  of  the 
cause  on  a  fuller  consideration  of  the  Act  con- 
ridered  in  relation  to  the  evidence  that  may  be 
adduced.  I  conceive  and  foresee  considerable 
difficulty  in  the  way  of  the  plaintiffs  in  being 
able  to  define  what  was  the  status  or  class  of 
a  "  grower "  in  the  year  1829,  and  in  applying 
snch  a  description  to  present  times,  and  also 
whether  the  preference  conferred  was  not  given 
to  sales  of  the  articles  specified,  and  not  to  the 
grower  of  them,  and  whether  there  ia  granted 
anything  beyond  a  permission  to  the  Duke  of 
Bedford  and  his  heirs  to  let.  These  and  other 
questions  will  be  dealt  with  on  the  hearing.  I 
merely  decide  that  in  my  opinion  the  appellant 
cannot  get  rid  of  the  action  by  the  short  out 
lesorted  to. 

Lord  Shand. — My  I<orda:  The  rule  of  court 
(Order  XVI.,  r.  9),  the  effect  of  which  is  the 
subject  of  controversy  between  the  parties  in 
this  case,  is  in  these  terms:  "Where  there  are 
numerous  persons  having  the  same  interest  in 
one  cause  or  matter,  one  or  more  of  such  persons 
may  sue  or  be  sued  ...  in  such  cause  or 
matter  on  behalf  or  for  the  benefit  of  all  persons 
BO  interested."  I  am  of  opinion,  with  the 
majority  of  the  Goui't  of  Appeal,  that  the  rule 
applies  to  this  case,  and  that  the  appeal  should 
therefore  be  dismissed.  The  rule  has  been  framed 
and  adopted  for  a  useful  and  important  object 
— the  saving  of  the  multiplication  of  actions, 
with  the  attendant  costs,  in  cases  where  one 
action  would  serve  to  determine  the  rights  of  a 
number  of  persona  in  a  question  with  another 
party  called  as  defendant.  A  series  of  different 
actions  one  after  another  by  different  plaintiffa 
is  to  be  no  longer  neoessary  in  cases  where 
nmnerons  persons  have  "  the  same  interest  in 
one  cause  or  matter,"  for  in  such  cases  "  one 
or  more  of  snch  persona  may  aue  on  behalf  or 

(a)  The  jndgmeats  of  the  Lord  Chamoellor  and  Lord 
Haoiisghten  were,  in  fact,  delivered  on  tiie  6th  Aug., 
and  were  taken  as  read  in  the  tnrther  oonaideraticm  on 
the  10th  Dec. 


for  the  benefit  of  all  persons  so  interested." 
The  rule  is  obviously  one  of  advantage,  not  only 
to  plaintiffs,  but  to  defendants  also,  in  the  way 
of  saving  multiplication  of  suits,  and  it  is  of 
much  importance  to  note — aa  obscnrved  by  Lord 
Macnaghten — that  it  only  applies  the  practioe- 
of  the  Court  of  Chancery  to  all  divisions  of  the 
High  Court.  Have  not,  then,  the  plaintiffs  stated 
a  case  in  which  they  have  all  "  the  same  interest " 
in  the  cause  or  matter,  or  in  each  of  the  different 
mattera  which  are  the  subject  of  the  action  ?  It 
seems  to  me,  on  examination  of  the  claims,  and 
of  the  plaintiffs'  statements  in  support  of  thee» 
dainu,  that  they  have  stated  such  a  case.  Iik 
order  to  show  that  this  is  so,  I  do  not  think  it- 
necessary  to  go  into  much  detail.  The  original 
right  to  the  market  was  conferred  by  letters, 
patent  on  the  Earl  of  Bedford  many  years 
ago,  and  was  the  subject  of  an  Act  of  53  Geo.  3. 
In  1828  the  Act  9  Geo.  4,  c.  cxiii.,  the  provisions 
of  which  ai-e  founded  on  by  the  plaintiffs,  was- 
passed.  That  statute  recognises  and  specifies 
various  classes  of  permanent  stands  in  the  market 
under  the  different  heads  of  "  Casual  Cart 
Stands,"  "Yearly  Cart  Stands,"  and  "Yearly 
Pitching  Stands,"  and  by  ita  enactments  confers 
importtuit  and  valuable  privileges  as  to  the  use  of 
snch  stands  on  a  class  of  persona  designated  as- 
"  the  growei-s  of  fruit,  flowers,  vegetablea,  roots., 
or  herbs,"  at  certain  rates  scheduled  in  the  Act. 
These  privileges,  which  are  not  said  to  have  been 
abrogated,  appear  to  entitle  such  growers  to- 
rights  of  priority  in  the  occupation  of  the  stands 
for  the  purposes  of  their  business,  and  that  at  the- 
rates  there  specified.  Now,  it  is  alleged  in  the- 
record  by  the  plaintiffs  (1)  that  they  are  growers 
of  fruit,  flowers,  vegetablea,  roota,  or  herba,. 
within  the  meaning  of  the  atatute ;  (2)  that  the 
defendant,  the  present  Duke  of  Beidford,  refuses 
to  give  them  and  other  "  growers "  the  privi- 
leges of  the  occupation  of  the  various  classes- 
of  stalls  to  which  they  have  right  under  the- 
statute;  and  (3)  that  when  they  do  get  such 
occupation  the  rates  charged  exceed  those 
allowed  by  the  statute.  For  the  purposes  of 
the  present  preliminary  point  of  procedure  only, 
these  statements  must  be  taken  to  be  true^ 
and  on  thia  assumption  the  question  raised  ia, 
Doea  the  rule  of  court  apply  to  the  action  ?  At 
the  trial  questions  may  arise  aa  to  whether  the- 
plaintiffs  are  within  the  meaning  of  the  statute- 
"  growers  of  fruit,  flowers,  vegetables,  roots,  or 
herbs  "  as  they  allege.  The  statute  was  passed 
long  before  railways  were  used,  and  when  the 
carriage  of  flowers,  fruit,  and  vegetable  produce- 
in  quantities  to  market  was  made  by  carts- 
and  waggons ;  but  the  plaintiffs,  who  allege 
that  they  are  such  "growers"  aa  the  statute 
describes,  are  each,  according  to  the  statement, 
in  the  occupation  of  land  in  the  conntiy  of 
Middlesex,  and  have  been  frequenters  of  the- 
market  for  business  purpoaea,  and  there  is  no- 
reaaon  to  doubt  the  title  of  each  to  aue  on 
hia  own  account.  Then  all  the  plaintiffs  make- 
the  same  claims  to  the  exercise  of  the  same- 
rights  and  privileges,  which  the  appellant  refuses 
to  recognise ;  and  all  of  them  rest  their  claims 
on  the  same  ground — viss.,  the  statutory  provi. 
sion  of  privileges  in  their  favour  aa  growevs 
such  as  they  describe  themselves  aa  being.  Tlus 
ia,  I  think,  apparent  from  the  plaintiffs'  state- 
ments in  regard  to  the  "casual  wtrt  staadB,"  the 
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"  yearly  cart  Btauds,"  and  the  "  yearly  pitching 
stands,"  and  the  tolls  exacted  by  the  defendant 
for  the  use  of  them.  The  plaintiffs  in  their 
character  of  "growers"  claim  statutory  and 
preferential  rights  to  the  use  of  these  stands,  and 
allege  that  the  defendant  refuses  to  giye  them 
«uch  preferential  use,  and  "  makes  it  a  practice 
either  to  refuse  to  growers  the  use  of  such  stands, 
or  by  fillii^  such  stands  with  others  than  growers 
to  prevent  growers  from  having  the  use  of  such 
stands,  with  the  result  that  growers  have  to  go  to 
other  parts  of  the  market,  or  to  places  outside 
the  market,  or  to  the  public  streets,  where,  the 
restrictions  contained  in  the  said  Act  not  being 
Applicable,  the  defendant  charges  higher  rates 
than  would  have  to  be  paid  under  the  Act,  and 
with  the  further  result  of  injury  to  growers  in 
their  trade."  These  statements  seem  to  me  to 
Amoimt  clearly  to  an  averment  not  only  of  the 
-existence  of  preferential  rights,  and  of  the 
same,  or  substantially  the  same,  preferential 
rights  in  all  the  plaintiffs,  but  to  a  chiu-ge  against 
the  appellant  that  he  violates  these  rights,  or 
refuses  to  give  effect  to  them ;  and  it  follows  that 
the  plaintiffs  have  the  same  interest  in  the  oanse 
-or  matter  of  the  complunt.  There  is  no  differ- 
ence  in  their  claims.  They  all  ask  the  same 
remedy,  which  it  is  unnecessary  to  specify 
further  than  to  say  that  they  all  claim  a  declara- 
tory decree  by  the  court  which  shall  give  effect  to 
their  statutory  privileges — the  same  in  the  case  of 
'each  of  them — as  growers  of  fruit,  flowers,  and 
vegetables,  and  an  injunction  to  restrain  the 
apppellaut  from  doing  any  act  contrary  to  such 
.declaratory  decree.  There  is  thus  one  cause  or 
matter  only  in  which  all  the  plaintiffs  have  an 
interest ;  and  other  growers  have  the  same 
interest  in  it  as  disclosed  in  the  record,  that 
<natter  being  the  disregard  by  the  defendant  of 
their  statutory  privileges,  for  which  accordingly 
one  and  the  same  remedy  in  the  form  of  the 
.different  heads  of  claim  is  asked.  To  that  case 
the  rule  in  question  seems  to  me  in  its  terms 
-directly  to  apply,  and  accordingly  the  objection 
ix>  the  competency  of  the  action  is,  I  think, 
unfounded.  There  is  one  head  of  the  claim  which 
is,  no  doubt,  in  a  different  position,  and  there  was 
not  much  said  as  to  it  in  the  appellant's  argu- 
ment— I  mean  a  claim  by  each  of  tne  plaintiffs  for 
repayment  to  him  of  alleged  excessive  charges  for 
■evL  years  for  market  accommodation.  This  is  a 
subsidiary  matter,  and  it  is  not  a  claim  made  "  on 
4>ehalf  of  all  other  growers  of  fruit,  flowers,"  &c., 
to  which  alone  the  appellant's  objection  to  the 
representative  character  of  the  action  applies. 
'Tne  real  cause  or  matter  in  dispute,  and  raised  by 
-the  statement  of  claim,  is  the  nature  and  extent 
of  the  plaintiffs'  privileges  in  the  use  of  the 
market  stands,  and  to  the  effect  of  determining 
this  the  action  is  competent.  This  being  so,  it 
will  be  found  convenient  to  both  parties  to  have 
the  subsidiary  matter  of  excessive  charges  made 
against  each  plaintiff  determined  in  the  same 
cause,  and  I  do  not  see  any  ground  for  hold- 
ing that  it  is  incompetent  to  do  so.  The  judg- 
ment of  Romer,  J.  proceeds  on  the  view  that 
-the  plaintiffs  in  any  action  seeking  the  beneflt  of 
"the  rule  in  question  must  allege  and  possess  some 
•"  proprietary  "  right  which  it  is  their  joint  object 
-to  vindicate.  This  is  clear  throughout  his  Lord- 
ship's judgment,  which  is  founded  on  what  was 
said  by  Lindley,  L.J.  in  the  case  of  Temperton 


V.  BuateU  {ubi  sup.).  At  the  beginning  of  his 
judgment  Romer,  J.  says  expressly  that,  as 
pointed  out  in  Temperton  v.  Bu$seU,  the  rule 
"  only  extends  to  cases  where  the  class  have  or 
claim  some  beneficial  proprietary  right  which  is 
being  asserted  or  defended.  I  have  therefore  to 
consider  whether  the  growers  in  question  as  a 
class  have  or  claim  a  beneficial  proprietary  right 
under  the  above  Act  which  is  being  asserted 
in  this  action."  He  immediately  adds :  "  I  am 
unable  to  come  to  the  conclusion  that  the 
growers  as  a  class  have  any  proprietary  rights 
in  respect  of  the  market,"  and  his  judgment 
proceeds  on  the  ground  that  the  absence  of 
"proprietary"  rights  excludes  the  application 
of  the  rule.  In  effect  it  a^iears  to  me  that  the 
judgment  of  Williams,  L.J.  is  founded  on  the 
same  view,  for  he  observes  that  the  plaintiffs 
allege  that  the  Act  gives  them  "  certain  pre- 
ferential rights  constituting  some  sort  of  pro- 
prietary interest  in  them,"  and  holds  that  this  is 
not  given  by  the  statute.  But  if  his  Lordship 
proceeded  on  the  view  of  the  absence  of  an 
interest  in  common  in  the  plaintiffs  I  cannot  agree 
with  him,  and  the  judgment  of  Lord  Hathemy, 
L.C.  in  the  case  of  Warriek  v.  Qtteen'*  CoUeae, 
Oxford  (ubi  sup.),  is,  I  think,  a  direct  authoniy 
on  the  point  contrary  to  the  view  of  the  Lord 
Justice.  The  case  of  Temperton  v.  Busaell  was 
not  a  case  founded  on  any  alleged  right  claimed 
by  the  plaintiff,  such  as  the  plaintiffs  here  allege. 
The  action  was  one  of  tort,  and  officers  of  a 
number  of  trades  unions  or  societies  sued  as 
defendants  by  one  plaintiff  were  charged  with 
maliciously  procuring  workmen  to  break  their 
contracts  with  the  plaintiff,  with  enticing  work- 
men from  his  employment,  and  with  intimidating 
workmen  in  his  service ;  and  the  defendants  were 
sued  "  not  only  on  their  own  behalf,  but  as  repre> 
senting  all  the  members  "  of  their  various  socie- 
ties. The  court  refused  to  allow  these  last 
words  to  remain  in  the  claim  to  the  effect 
of  making  the  action  a  representative  one 
as  regard  the  defence.  It  is  true  that  in 
that  case  Lindley,  L.J.  used  the  expression  on 
which  Bomer,  J.  proceeded  in  his  judgment  in 
this  case,  that  the  rule  in  question  only  extends 
to  cases  where  the  class  have  or  claim  some 
beneficial  "proprietary"  right  which  is  being 
asserted  or  defended.  In  my  judgment  this 
expression  unduly  limits  the  application  of  the 
rule,  and  was  unnecessai-y  for  the  decision  of  the 
case  of  tort  then  under  the  consideration  of  the 
court,  and  Lindley,  L.J.  evidently  did  not  con- 
template that  the  rule  would  not  include  such  a 
case  as  the  present,  for  his  Lordship  has  held  in 
his  judgment  that  the  rule  does  apply  in  this 
case.  There  is  no  such  word  as  "  proprietary  "  in 
the  rule,  and  no  good  reason,  in  my  opinion,  for 
holding  that  word  by  implication  to  be  a  part  of 
the  rule.  The  sole  test  to  be  applied  is  that  of 
"  the  same  interest"  in  one  cause  or  matter.  The 
order,  in  my  opinion,  applies  equally  to  the  case 
such  as  occurs  here,  where  the  plaintiffs  seek  to 
enforce  a  disputed  personal  right  or  rights 
common  to  all  of  them  by  gaining,  or  indicating 
possession  of,  a  valuable  privilege,  as  it  does 
when,  being  in  possession  of  a  privilege,  th? 
plaintiffs  seek  to  enforce  a  possessory  right  in 
a  question  with  a  trespasser  or  a  third  pEirty  in 
some  way  injuring  their  possession  itself  by 
opposition  to  its  exerciser 
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Lord  Bbampton.  —  My  Lords:  Under  the 
Govent  Garden  Improvement  and  Begnlation 
Act  1828  the  area  of  Govent  Garden  Market,  as 
deaciibed  in  the  preamble  of  the  Act,  was 
roarranged  according  to  a  plan  therein  referred  to, 
and  the  seTeral  portions  were  appropriated  as 
directed  bj  the  Act,  and  sets  of  stands  were 
marked  oat  or  erected  for  the  accommodation  of 
carts,  &c.,  bringing  fmit,  flowers,  vegetables, 
roots,  or  herbs  to  the  market,  and  for  the  recep- 
tion, exposure  for  sale,  and  sale  of  snch  fruit, 
&o.  For  the  purposes  of  the  present  question  it 
will  not  be  necessary  to  refer  in  detail  to  more 
than  three  of  snch  sets  of  stands — namely,  those 
described  in  the  Act  and  indicated  on  the  plan 
respectively  by  the  letters  B,  G,  F,  and  6. 
B  signifies  what  are  in  the  Act  called  "the 
Gasual  Gart  Stands,"  G  "the  Yearly  Gart 
Stands,"  and  F  and  Q  "the  Yearly  Pitching 
Stands."  The  uses  to  which  each  set  of  stands 
was  exclusively  appropriated  are  mentioned  and 
described  in  sect.  7  of  the  Act.  B  was  exclu- 
sively appropriated  to  the  reception  of  waggons 
and  carts  in  which  fruit,  &c.,  shall  be  brought  to 
the  market  for  sale,  and  for  the  exposing  to  sale 
and  selling  such  fruit,  &c.,  on  the  stand  to  which 
it  shall  be  brought ;  it  being  further  enacted  that 
the  growers  of  fruit,  &c.,  shall  be  deemed  to  be 
the  persons  having  the  preferable  right  to  resort 
to  such  stands.  G  shall  be  exclusively  appro- 
priated to  the  reception  of  waggons  and  carts  of 
or  belonging  to  growers  of  fruits,  &c.,  and  to  the 
exposing  for  sale  and  selling  the  fruits,  &c. 
grown  or  raised  by  such  growers,  and  be  let  by 
the  owners  of  the  market  oy  the  year  or  for  any 
shorter  period  at  such  yearly  or  other  rents,  &c., 
as  are  mentioned  in  the  schedule ;  and  the  person 
to  whom  any  such  stand  shall  be  let  shall  be 
deemed  to  be  the  holder  thereof,  and  the  person 
having  the  preferable  right  to  resoi^t  thereto. 
F  and  G  shall  be  exclusively  appropriated  to 
exposing  to  sell  and  selling  fruit,  &c.,  and  may 
be  let  by  the  owners  of  the  market  exclu- 
sively to  growers  of  fmit,  &o.,  by  the  year,  or  for 
any  shorter  period ;  and  the  person  to  whom  any 
such  stand  shall  be  let  shall  be  deemed  to  b« 
the  holder  thereof  and  the  person  having  the 
preferable  right  to  resort  thereto.  The  use  of 
each  of  these  stands  is  subject  to  the  rents, 
tolls,  or  sums  of  money  mentioned  in  the  schedule 
to  the  Act.  Each  of  the  respondents,  who  are 
the  plaintiffs  in  the  action,  alleges  that  he  is  a 
grower  of  fruit,  flowers,  vegetables,  roots,  and 
herbs  within  the  meaning  of  the  Act,  and  a 
frequenter  of  the  market  for  the  sale  thereof, 
and  as  such  they  sue  in  this  aotion  on  behalf 
of  themselves  severally  and  all  others  the  growers 
of  fruit,  (Su3.  It  is  essential  to  the  right  under- 
standing of  the  question — namely,  whether  as 
the  record  now  stiuids,  all  the  six  plaintiffs  are, 
according  to  the  practice  and  procedure  of  the 
court,  entitled  to  sue  in  one  action,  not  only  in 
respect  of  their  own  separate  and  several  alleged 
causes  of  action,  but  also  on  behalf  of  all  other 
growers  of  fruit,  &c.,  by  reason  of  the  alleged 
Slegal  conduct  of  the  defendant  in  non-com- 
pliuice  with  any  of  the  provisions  of  the  Act — 
that  I  should  state  what  are  the  several  griev- 
ances complained  of  in  the  claim.  I  shall  then 
be  in  a  condition  to  point  out — first,  the  objec- 
tions which  I  think  exist  to  allowing  all  these 
six  pUintifis  to  sue  tpgether  and  join  in  this 


action,  and  then  the  reasons  why  I  think  thait 
the  representative  right  of  the  six  plaintiffs  to 
sue  on  behalf  of  other  powers  not  parties  to  the 
record  ought  to  be  limited,  and  to  what  extent. 
The  first  seven  clauses  of  the  statement  of  daink 
are  merely  introductory  averments.  The  charffing. 
part  of  the  claim  commences  with  par.  8,  whicb 
IS  nothing  more  than  a  general  complaint  that 
the  defendant  does  not  in  his  management  of 
the  market  comply  with  the  provisions  of  the 
Act,  and  in  particular  with  reference  to  the  Gasoak 
Gart  Stands  B,  the  Yearly  Gart  Stands  G,  and 
the  Yearly  Pitching  Stands  F  and  G.,  and  the- 
tolls  exacted  by  the  defendant  for  the  use  of  thoee 
stands.  Par.  9  submits  that  the  defendant  has 
not  the  right  to  admit  others  to  the  use  of  thfr 
casual  cart  stands  so  long  as  growers  present- 
themselves  and  require  the  use  thereof ;  but  that 
he  makes  it  a  practice  either  to  refuse  the  use  of 
such  stands,  or,  by  filling  them  with  others  than 
growers,  prevents  growers  from  having  the  use 
of  them,  with  the  result  that  they  have  to  ppo  to- 
other plaoes  where  they  have  to  pay  higher 
rates.  In  neither  of  these  two  paragraphs' 
8  and  9  is  any  cause  of  action  stated  to- 
exist  in  either  of  the  plaintiffs  in  respect- 
of  the  casual  cart  stands,  nor  is  it  alleged 
that  the  plaintiffs  jointly,  or  either  of  them  indi-- 
vidually,  ever  sustained  any  damage  by  sncb 
alleged  misconduct.  Par.  10  complains  that  each 
of  the  four  plaintiffs,  Ellis,  Gray,  Miller,  and 
Ashby,  has  applied  to  tjie  defendant  for  a  tenancy 
of  a  yearly  cart  stand,  and  in  each  case  a  tenancy 
has  been  refused,  no  objection  being  made  to- 
either  as  a  proper  tenant.  It  then  alleges  habitual 
misconduct  of  a  similar  character  towiu-ds  growerSh 
generally,  naming  none,  with  similar  resulting 
damages,  and  avers  that  the  defendant  has  statea 
his  practice  to  be  not  to  let  snch  stands.  I  wQk 
assume  for  the  purposes  of  this  case  that  this- 
paragraph  does  not  state  a  cause  of  aotion  in  eaob 
of  these  four  respondents ;  but,  as  I  read  ih» 
paragraph,  it  is  in  each  a  separate  cause  of 
action,  and  not  a  joint  cause  of  action  in  th» 
four.  Par.  II  sets  forth  a  similar  character  of 
grievance  with  reference  to  applications  by  th» 
remaining  two  of  the  plaintiffs,  Fullinger  an  A 
Peacock,  for  tenancies  of  yearly  pitching  stands, 
averring  that  it  is  the  practice  of  the  defendant- 
to  refuse  such  tenancies,  and  by  such  refusals, 
and  filling  up  the  stands  with  others  than  growers,, 
he  interferes  with  the  preferential  right  of  growers 
with  similar  prejudicial  results.  In  the  case  of 
these  last  two  plaintiffs  also  the  causes  of  actioa 
are  several  and  not  joint.  Then  follow  seve& 
paragraphs  (12, 13,  14,  15,  16, 17,  18),  the  12th 
stating  generally  that  unlawful  and  excessive  tolls 
beyond  those  in  the  schedule  have  been  charged 
—and  to  each  of  the  plaintiffs — but  it  is  not- 
alleged  that  such  excesses  have  been  made  im 
respect  of  their  positions  as  growers.  Each  <^ 
the  remaining  six  clauses  of  the  set  is  devoted  to 
a  separate  series  of  alleged  illeg^  overoharge» 
made  on  each  of  the  six  plaintiffs,  and 
claims  for  repayment;  but  those  are  purely 
separate  charges  not  affecting  anybody  except- 
the  individu^  overcharged,  and  with  theiB 
neither  of  the  other  plaintiffs  nor  the  other 
growers  have  anything  to  do.  Par.  19,  the  last, 
discloses  no  cause  of  action  in  either  of  the 
plaintiffs,  but  alleges  general  misconduct  and 
mismanagement  when  the  market  is  fall,  and  titaJti 
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traders  are  compelled  to  expose  their  eoods  on 
places  where  charses  are  not  so  reasonable  as  on 
the  stands  to  which  they  allege  that  they  are  en- 
titled.   The  claims  in  the  first  five  paragraphs  are 
for  declarations  as  to  what  the  deiend^t  is  not 
entitled  to  do  in  respect  of  each  of  the  matters 
above  referred  to,  in  the  sixth  for  injunctions,  and 
in  the  seventh  for  an  accoant  of  the  sums  alleged 
to  have  been  charged  to  and  paid  by  each  of  the 
plaintiffs  for  six  years  past,  in  excess  of,  or  other 
<han  the  snms  which  the  appellant  was  entitled  to 
«harge,  and  for  repayment  thereof  to  each  of  the 
plantiffs.  I  cannot  bring  my  mind  to  doubt  that,  if 
the  plaintiffs  are  entitled  to  proseonte  this  claim  in 
its  entirety,  the  defence  will  be  fraught  with  a 
great  deal  of  undesirable  embarrassment.     On 
the  other  hand  I  think  that   to    set   it    aside 
altogether  woold  be  to  defeat  the  well-established 
procedure  of  the  Court  of  Chancery  under  which 
plaintiffs  suing  to  uphold  a  legal  right  by  a  suit 
in  equity  might  sae  on  behalf  not  only  of  them- 
selves, but  also  of  all  others  having  a  community 
of  interest  in  the  upholding  of  that  right,  and 
would  defeat  also  the  objects   conteniplated  by 
the  rules  referred  to,  made  since  the  Judicature 
Act   with  a  view  to  harmonise  the  proceedings 
And  allow  of  representative  actions  in  both  divi- 
eions  of  the  High  Court  of  Justice.    For  this 
reason  it  is  that  I  find  myself  unable  altogether 
to  agree  in  the  judgment  either  of  Bomer,  J.  or 
of  the  Court  of  Appeal.     Before  proceeding  to 
'deal  with  more  delxitable  matters  I  will  at  once 
e:^Tess  my  opinion  that  the  right  of  the  plain- 
tiffs to  sue  on  behalf  of  other  growers  as  well 
as  for   themselves   dees   not   depend  upon  the 
question  whether  such  other  growers  have  pro- 
prietary rights  in  respect  of  the  market,  for  if 
they  have  as  a  class    any  beneficial  rights  or 
interests  in  the  market,  though  not  strictly  of  a 
proprietary  character,  they  may  well  be  repre- 
sented b^  those  suing  to  obtain  redress  in  respect 
of  their  individual  grievances,  provided  that  there 
18  community  of  interest  in  one  right.    I  would 
liere  observe  that  I  fail  to  see  the  utility  or  neces- 
sity of  making  the  Attorney-General  a  party  to 
the  proceedings ;   for  the  growers,   although  no 
•doubt  they  form  an  important  class  of  traders 
attending    the    market,   do    not   represent    the 
public.      I  come  now  to  the    serious  question 
whether  all  these  plaintiffs  are  rightly  joined  in 
this  action.    As  a  fundamental  rule  of  practice 
and  of  pleading,  two  or  more  different  plaintiffs, 
each  having  a  separate  and  different  cause  of 
iiction,  cannot  be  joined  in  the  same  action.    To 
oite  authority  for  this  proposition  seems  super- 
fluous.     I  may,  however,   mention  the  case  of 
Sandes  and  another  v.  Wildimith  and  another  (69 
L.  T.  Rep.  387 ;  (1893)  1 Q.  B.  771)  as  an  illustration. 
Under  this  rule  no  two  of  the  plaintiffs  in  this 
case  could  have  been  joined  in  this  action,  for  the 
grievance    of    each  as   alleged  is  Eeparate  and 
distinct,  and  no  joint  cause  of  action  is  disclosed. 
Another  rule  of   practice  and  pleading  would, 
liefore    the  Judicature  Act,   have    prevented   a 
plaintiff    from     suing  'in     the     common     law 
oourts    as    representing    anybody    except    him- 
-self,    unless    he    were    already    a    legal    repre- 
-sentative  of    another — e.g.,  an  executor,  puolic 
officer  of  a  bank,  &c.,   having  special  authority 
by  law  to   sue  on  behalf  of  another  or  others. 
It  was  otherwise,  however,  in  the  Court  of  Chan- 
cery, as  stated  by  Lindley,  M.B.  in  giving  judg- 


ment in  this  case  in  the  Court  of  Appeal.    Since 
the  Judicature  Act,  however,  two  roles  of  the 
Supreme  Court — Order  XVI.,  rr.  1,  9 — have  been 
made,  apparently  with  a  view  to  assimilate  the 
practice  of  the  common  law  with  the  roles  of 
equity.    The  rules  are  as  follows :  fiule  1.  "  All 
persons  may  be  joined  in  one  action  as  plaintiffs 
in  whom  any  right   to  relief  in   respect  of,  or 
arising  out  of,  the  same  transaciioDS  or  series  of 
transactions  is  alleged  to  exist,  whether  jointly,   . 
severally,  or  in   the   alternative,  where,  if  such 
persons  brought  separate   actions,  any  common 
question  of  law  or  fact  would  arise."    Bnle   9. 
"  Where  there  are  numerous  persons  having  the 
same  interest  in  one  cause  or  matter  ooe  or  more 
of  such  persons  may  sue  or  be  sued  (or  may  be 
authorised  by  the  court  or  a  judge   to   defend) 
in  such  cause  or  matter  on  behalf  or  for  the 
benefit  of  all  persons  so  interested."    But  it  must 
be  observed,  according  to  my  view,  that  neither 
the  rule  of  equity  nor  the  rules  which  I  have  just 
mentioned   authorise    the    joinder  in  the  same 
action  of  two  or  more  plaintiffs  suing  in  respect 
of  different  causes  of  action,  nor  the  suing  by  any 
plaintiff  on  behalf  of  another  person  as  well  as 
himself  except  in  respect  of  the  one  and  the  same 
interest  in  the  cause  or  matter  for  which  he  is 
himself  suing.    Let  me  now  apply  what  I  have 
said  to  the  several  plaintiffs  and  matters  of  com- 
plaint in  the  present  case.    As  regards  the  first 
claim  for  a  declaration  as  to  the  casual  cart  stands, 
though  general  non-compliance  with  the  Act  is 
alleged,  no  specific  cause  of  action  is  stated  or 
suggested  in  either  of  the  plaintiffs  in  respect  of 
them.    As  regards  claim  No.  2,  relating  to  the 
yearly  cart  st^ds,  the  four  plaintiffs,  Ellis,  Gray, 
Miller,  and    Ashby,    have    undoubtedly    stated 
separate  causes  of  action  in  respect  of  which  they 
have  jointly  claimed   a  declaration;    they   have 
also  claimeid  injunctions  and  separate  accounts, 
and    repayment    of    excessive    charges.      They 
clearly  are  rightly  joined.    The  same  common 
question  would  have  arisen  if  they  had  brought 
separate  actions.    They  are  also  entitled  to  sue 
on  behalf  of  all  other  growers  having  the  same 
interest  in  one  cause  or  matter — that  is  to  say,  the 
preferential  rights  which  they  claim  to  be  accepted 
as  tenants  of  yearly  cart  stands  as  described  in 
sect.  7  of  the  Act.    As  regards  the  claim  (3)  to  a 
declaration  touching  the  yearly  pitching  stands, 
I  think  that  the  plaintiffs  Fullinger  and  Peacock 
are    with  regard  to  those  stands    precisely  _  in 
the  same  position   as  the  other  four  plaintiffs 
with    regard  to    the  yearly  cart  stands.    Their 
claims  and  the  cause  of  action  on  which  they 
are   suing  are  not  the  same  as   those   of    the 
other   four   plaintiffs,    and    had   they    brought 
separate   actions    the    same    common   questions 
would  not  arise,  for  the  two  sets  of  plaintiffs  sue, 
not  in  respect    of    the  same,  but    of    different 
claims — that  is,  preferential  rights  to  the  occupa- 
tion of  different  stands,  and  the  obligations  upon 
the  defendant  as  to  the  letting  of  them  are  not 
couched  in  the  same  language.    As  to  the  "  yearly 
cart  stands,"  the  words  relied  on  as  makmg  it 
obligatory  to  let  are  "  shall  be  let,"  but  there  are 
no  words  expressive  of  any  obligation  to  let  to  a 
g^wer,  and  the  preferable  right  to  resort  to  the 
stand  is  given,  not   "to  growers,"  but  to  "the 
holder  of  the  stand,"  while  as  to  the  yearly  pitch- 
ing stands  the  words  are  "  may  be  let,"  and  it  is 
expressly  directed  that  if   let  it   shall  be  "to 
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nowers."  As  a  beat  whether  these  several 
daims  are  substantially  different,  I  would  ask, 
SBsnme  a  indgment  to  be  recovered  by  any  of 
the  plaintiffs  against  the  defendfmt  in  respect 
of  the  "yearly  cart  stands,"  and  snbseqaently 
an  action  to  be  brought  by  the  same  plain- 
tiffs against  the  defendant  in  respect  of  the 
"casTuu  cart  stands,"  could  the  defendant  plead 
judgment  recovered  P  I  do  not  think  that  any 
one  could  be  found  who  would  answer  in  the 
afBrmative.^  This  seems  to  me  to  prove  to  demon- 
stration that  the  rights  and  causes  of  action  are 
different.  I  think,  for  the  reasons  which  I  have 
expressed,  that  the  rights  of  Ellis,  Gray,  Miller, 
and  Ashby  are  different,  and  relate  to  other  stands 
ihan  those  as  to  which  Pullinger  and  Peacock  claim 
to  be  entitled  to  tenancies,  and  that  they  ought 
not  to  be  joined  in  one  action,  and  that  the  claim 
ought  to  be  amended  by  striking  out  aU  relating 
to  one  of  these  two  sets  of  plaintiffs,  and  also  to 
the  casual  cart  stands,  but  that  the  claim  ought 
not  to  be  set  aside  altogether.  I  think,  moreover, 
that  the  interests  of  the  growers  would  be  equally 
well  settled  by  leaving  as  plaintiffs  only  one  set, 
as  I  have  suggested,  and  certainly  the  embarrass- 
ment would  be  reduced  to  a  minimum.  Unless 
such  an  amendment  is  made  I  think  that  the 
judgment  of  the  Court  ot  Appeal  should  be 
reversed. 

Judgment  cmpealed  from  affirmed,  and  appeal 
dtwmisiedtBith  eottt. 

Solicitors  for  the  appellant,  B.  8.  Taylor,  Son, 
and  Humbert. 

Solicitor  for  the  respondents,  JET.  B.  BeU. 


— ♦ — 

COURT   OF   APPEAL. 

Dee.  20, 1900,  and  Jan.  11, 1901. 
(Before  Biobt  and  Bomeb,  L.JJ.) 

Abhton  Yalb  Ibon  Goupant  v.  Mayor  and 

gobfobation  of  bristol,  (a) 

appial  fbou  the  chakcery  division. 

Corporation — Compulsory  powera — AcquUition  of 
land — Notice  to  treat— Counter-notice  by  land- 
oumers — Withdrawal  of  notice  to  treat — jSiu&ge- 
quent  notice  to  treat — Validity — Lands  Clauses 
Contolidatim  Act  1845  (8  Vict.  e.  18), ««.  92, 123. 

Where  promoters  have  given  a  notice  to  treat  for 
the  purchase  of  certain  specified  lands,  and  the 
landowner  gives  a  counter-notice  requiring  them 
to  purchase  other  premises  as  being  part  of  the 
lands  comprised  in  the  notice  to  treat,  the  pro- 
maters  are  entitled  to  loithdraw  their  notice ; 
and  the  effect  of  so  doing  is  to  relegate  them  to 
the  same  position  a«  they  occupied  before  siuih 
notice  was  given.  And  if  the  notice  to  treat  is 
validly  tcithdrainn,  and  the  time  is  still  running 
within  which  the  promoters  can  exercise  their 
power  of  acquiring  the  lands,  they  can  exercise 
that  power  and  give  a  fresh  notice  at  any  tim^ 
toithtn  the  period  limited.  They  cannot  he 
regarded  from  the  act  of  withdrawal  as  having 
elected,  dmring   the  remainder  of  that  period, 

(a) Beportad  b;  E.  A,  Scbi.tchlet,  Esq.,  BurUtei^at-Lkw. 


never  again  to  exercise  their  power  to  acquire  the 
lands  in  question. 
Deeision  of  Byrne,  J.  affirmed. 

The  plaintiffs  had  for  many  years  carried  on  a 
larg^  business  at  Ashton  Yale,  in  the  immediate 
neighbourhood  of  Bristol,  and  were  possessed  of 
large  works  there,  consisting  of  certain  collieries 
ana  of  a  blast  furnace,  coke  ovens,  and  brick  kilns 
(which  were  collectively  known  as  "  The  Ashton 
Tale  Coal  and  Iron  Works  "),  and  also  consisting 
of  certain  extensive  rolling  mills  (known  as  "  The 
Ashton  Yale  Boiling  Mills  ")  which  adjoined  and 
communicated  with  the  collieries. 

The  plaintiffs  were  also  possessed  of  a  wharf 
and  landing-stage  on  the  banks  of  the  river  Avon 
at  Bristol,  and  of  a  tramway  connecting  the  wharf 
and  landing-stage  with  the  rest  of  the  plaintiffs' 
works  above-mentioned. 

The  plaintiffs  alleged  that  the  tramway,  wharf, 
and  landing-stage  were  integral  parts  of  the 
plaintiffs'  works  respectively. 

The  plaintiffs'  title  to  the  greater  portion  of  the 
rolling  mills  was  freehold.  Their  title  to  the 
remainder  of  their  works  was  leasehold  for  various 
unexpired  terms  of  years. 

The  plaintiffs  had  always  since  the  year  1864 
themselves  worked  and  continued  to  work  that 
portion  of  their  works  which  was  known  as  the 
Ashton  Yale  Goal  and  Iron  Works.  For  some 
years  they  also  worked  that  portion  of  their  works 
which  consisted  of  the  rolling  mills,  but  some 
thirty  years  ag^  they  let  to  other  persons  the 
rolling  mills,  together  with  a  right  to  use  the 
tramway,  wharf,  and  landing-stage  concurrently 
with  the  plaintiffs.  That  lease  was  determined  in 
the  year  1894,  and  the  rolling  mills  had  since  been 
in  the  exclusive  possession  of  the  plaintiffs,  though 
they  had  not  yet  resumed  the  working  of,  nor  luwl 
they  since  let,  the  rolling  mills. 

The  defendants,  purporting  to  act  under  the 

Provisions  and  powera  of  the  Bristol  Bock  Act 
897  (60  &  61  Vict.  c.  ciii.),  which  Act  incorpo- 
rated the  Lands  Clauses  Acts,  served  on  the 
plaintiffs,  on  the  2nd  Mav  1899,  a  notice  to  treat 
of  that  ^te  in  respect  of  so  much  of  the  plain- 
tiffs' works  as  was  coloured  red  on  the  plan 
accompanying  the  notice  to  treat.  The  portion 
of  the  plaintifEs'  works  so  included  in  the  notice 
to  treat  comprised  the  whole  of  the  wharf  and 
landing-stage,  and  so  much  of  the  tramway  as 
lay  between  the  wharf  and  the  bridge  under  the 
Ashton  Turnpike-road,  on  which  the  Ashton  Yale 
Goal  and  Iron  Works  abutted. 

The  plaintiffs  thereupon  duly  served  on  the 
defendants  a  counter-notice,  dated  the  18th  May 
1899,  requiring  the  defendants  to  purchase  and 
take  the  whole  of  the  Ashton  Yale  Boiling  Mills 
and  their  appurtenances,  they  constituting  (as  the 
plaintiffs  aUeged),  with  the  premises  comprised  in 
the  notice  to  treat,  one  manufactory. 

The  plaintiffs  by  a  notice  dated  the  2nd  June 
1899,  and  duly  served  on  the  defendants,  signified 
their  desire  to  have  the  amount  of  compensation 
settled  by  arbitration ;  and  on  the  28th  Nov.  1899 
the  defendants  served  on  the  plaintiffs  a  notice 
requesting  them  to  appoint  an  arbitrator  on  their 
part  to  assess  compensation  in  respect  of  the 
premises  comprised  in  the  notice  to  treat. 

The  plaintiffs  thereupon  commenced  an  action 
against  the  defendants,  and  the  writ  was  served 
on  the  defendants  on  the  11th  Deo.  1899. 
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By  this  writ  the  plaintifis  Bonght  a  declaration 
that  they  ought  not  to  be  required  to  eell  or  con- 
vey to  the  dSendants  the  part  only  of  the  plain- 
tiffs' manufactory  known  as  the  Ashton  Yale 
Boiling  Mills,  comprised  in  the  defendants'  notice 
to  treat  of  the  2nd.  May  1899,  nor  any  part  only 
-of  that  manufactory,  and  for  an  injunction ;  and 
they  served  a  notice  of  motion  in  that  action, 
dated  the  18th  Dec.  1899,  asking  that  the  defen- 
-dants  might  be  restrained  from  taking  any 
proceedings  to  assess  the  amount  of  compensa- 
tion to  be  paid  to  the  plaintiffs  by  the  defendants 
for  the  purchase  of  the  part  of  the  plaintiffs' 
manufactory  known  as  the  Ashton  Yale  Rolling 
Mills,  comprised  in  the  defendants'  notice  to  part 
of  the  2nd  May  1899,  without  purchasing  the 
whole  of  that  manufactory,  and  from  taking  any 
-other  proceedings  to  obtain  possession  of  that 
part  of  the  mannfactoiy,  or  any  other  part  only 
thereof,  and  from  entering  upon  or  taking  posses- 
sion of  any  part  only  of  tnat  manufactory  on  the 
footing  of  the  notice  to  treat,  until  the  trial  of  that 
action  or  further  order. 

The  motion  came  on  to  be  heard  before  Byrne,  J. 
-on  the  26th  April  1900,  when  his  Lordship  decided 
that  the  sito  of  the  tramway  did  not  form  part  of 
the  Ashton  Yale  Rolling  Mills,  and  refused  to 
grant  an  injunction. 

On  the  12th  Dec.  1899  the  defendants  served 
on  the  plaintiffs  a  document  purporting  to  be  a 
withdrawal  of  the  notice  to  treat  of  the  2nd  May 

1899,  and  on  the  16th  Dec.  1899  the  defendants 
served  on  the  plaintiffs  a  document  dated  the 
12tli  Deo.  1899,  and  purporting  to  be  a  fresh 
notice  to  treat  in  i-espect  of  the  same  premises  as 
%rere  comprised  in  the  notice  to  treat  of  the  2ad 
May  1899. 

The  plaintiffs  thereupon,  without  prejudice  to 
their  rights,  served  on  the  defendanto  a  counter- 
notice,  dated  the  4th  Jan.  1900,  requiring  the 
-defendants  to  purchase  and  take  the  whole  of 
their  works,  consisting  of  the  Ashton  Yale  Coal 
and  Iron  Works  and  the  Ashton  Yale  Rolling 
Mills  and  the  tramway,  wharf,  and  landing-stage, 
they  (as  the  plaintiffs  alleged)  constituting  one 
manufactory. 

The  defendants,  by  a  notice  dated  the  9th  Feb. 
1900  and  served  on  the  plaintiffs  on  the  10th  Feb. 

1900,  gave  notice  of  their  intention  to  issue  their 
■warrant  for  the  summoning  of  a  jury  to  assess 
the  compensation  to  be  paid  under  their  notice  to 
traat  dated  the  12th  Dec.  1899. 

On  the  19th  Feb.  1900,  the  plaintiffs  served  on 
the  defendants  a  notice,  without  prejudice  to  their 
righto,  signifying  their  desire  to  have  the  com- 
pensation to  be  paid  under  the  last-mentioned 
notice  to  treat  and  their  counter-notice  of  the  4th 
Jan.  1900  settled  by  arbitration. 

On  the  6th  March  1900,  the  defendants  served 
on  the  plaintiffs  a  document  dated  the  5th  Mai'ch 
1900  and  purporting  to  be  a  withdrawal  of  the 
notice  to  treat  of  the  12th  Dec.  1899,  and  on  the 
6th  March  1900  the  defendants  served  on  the 
plaintiffs  another  document  also  dated  the  5th 
March  1900,  and  purporting  to  be  a  fresh  notice 
to  treat  in  respect  of  the  premises  comprised  in 
the  former  notices  to  treat,  but  to  the  exclusion  of 
No8. 15  and  12  on  the  plan,  both  of  which  parcels 
of  land  were  comprised  in  the  former  notices. 

The  pliuntiffs  thereupon,  on  the  26th  March 
1900,  served  on  the  defendants,  but  without  pre- 
judice to  ihor  rights,  a  counter-notice  dated  the 


22nd  March  1900,  requiring  the  defendante  to 
purchase  and  take  the  whole  of  their  works 
including  therein  the  parcels  numbered  15  and  12 
on  the  plan,  they  constituting  (as  the  plaintiffs 
alleged)  one  manufactory. 

The  plaintiffs  on  the  11th  May  1900  commenced 
a  second  action  against  the  defendante  claiming 
by  their  writ,  for  the  first  time,  the  tramway  as 
part  of  the  Ashton  Yale  Coal  and  Iron  Works  as 
well  as  of  the  Ashton  Yale  Rolling  MiUs. 

The  defendante,  by  a  notice  dated  the  23rd  May 
1900  and  served  on  the  plaintiffs  on  the  24th  May 
1900,  gave  notice  of  their  intention  to  issue  their 
warrant  for  the  summoning  of  a  jury  to  assess 
the  compensation  to  be  paid  imder  their  notice  to 
treat  of  the  5th  March  1900. 

On  the  24th  May  1900  an  order  was  made  con- 
solidating the  two  actions  above-mentioned. 

On  the  2nd  June  1900  the  plaintiffs  served  on 
the  defendants  a  notice,  without  prejudice  to  their 
righte,  signifying  their  desire  to  have  the  compen- 
sation to  be  paid  under  the  last- mentioned  notice 
to  treat  and  their  counter-notice  of  the  22nd 
Mareh  1900  settled  by  arbitration. 

On  the  3rd  July  1900  the  defendante  appointed 
a  person  to  be  their  arbitrator,  and  on  the  6th 
July  1900  gave  notice  thei«of  to  the  plaintiffs; 
and  on  the  19th  July  1900  the  plaintiffs  appointed 
a  person  to  be  their  arbitrator,  and  gave  notice 
thereof  to  the  defendante,  and  that  the  appoint- 
ment was  made  under  protest  and  without  pre- 
judice to  the  consolidated  actions. 

On  the  28th  July  1900  the  plaintiffs  issued  a 
writ  in  a  third  action  against  the  defendants, 
claiming  a  declaration  that  the  defendante  had 
not  and  never  had  any  power  under  the  Bristol 
Dock  Act  1897,  nor  under  the  Lands  Glauses 
Consolidation  Act  1845,  nor  otherwise,  to  pur- 
chase and  take  compulsorily  any  of  the  lanos  of 
the  plaintiffs  comprised  in  an  alleged  notice  to 
treat  served  on  the  plaintiffs  by  the  defendante  on 
the  2nd  May  1899,  or,  alternatively,  in  the  docu- 
ment purporting  to  be  a  notice  to  treat  and  served 
on  the  plaintiffs  by  the  defendante  on  the  16th  Dec. 
1899,  or,  alternatively,  in  the  document  purporting 
to  be  a  notice  to  treat  and  served  on  the  plaintiffs 
by  the  defendante  on  the  6th  March  1900. 

On  the  same  date  the  plaintiffs  served  notice  of 
motion  in  the  third  action,  claiming  an  interlocu- 
tory injbnction  restraining  the  defendante  from 
taking  or  instituting  any  proceedings  or  from 
further  prosecuting  any  proceedings  for  the 
purpose  of  compulsorily  purchasing,  acquiring,  or 
taking  any  of  the  lands  of  the  plaintiffs  com- 
prised or  referred  to  in  the  alleged  notice  to  treat 
served  on  the  plaintiffs  by  the  defendants  on  the 
2nd  May  1899,  or  in  a  document  purporting  to  be 
a  notice  to  treat  and  served  on  the  plaintiffs  by 
the  defendante; on  the  16th  Dec.  1899,  or  in  a 
document  purporting  to  be  a  notice  to  treat  and 
served  on  the  plaintiffs  by  the  defendante  on  the 
6th  Mareh  1900,  on  the  ground  that  the  defen- 
dante had  not  and  never  had  any  power  of  com- 
pulsorily purchasing,  acquiring,  or  teking  any  of 
the  plaintiffs'  lands  either  under  the  Bristol  Dock 
Act  1897  or  under  the  Lands  Clauses  Consolida- 
tion Act  1845  or  otherwise. 

On  the  3rd  Aug.  1900  the  motion  came  on  to  be 
heard  before  Byrne,  J.,  and  on  the  11th  Aug. 
1900  his  Lordship  delivered  judgment  granting  an 
injunction  until  trial  or  further  order  substantially 
in  the  terms  of  the  notice  of  motion. 
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On  the  qneation  whether  the  defendants' 
notices  to  treat  were  valid,  the  learned  judge 
on  the  same  date  delivered  the  following  judg- 
ment:— 

Btsite,  J. — The  original  notice  to  treat  I  have 
aixeuAj  held  on  the  former  motion  was  good, 
operating  under  the  defendants'  special  Act  of 
1897,  B.  29,  except  as  to  the  pieces  of  land 
referred  to  on  the  plan  as  Nos.  12  and  15.  If 
good  as  to  those,  it  is  good  as  operating  under 
uie  general  powers  of  the  Lands  Glauses  Gon- 
solidation  Act  1815.  Whether  it  is  good  as 
operating  under  the  Lands  Clauses  Consolidation 
Act  1845  seems  to  depend  upon  whether  those 
numhers  represent  easements  only  or  actual  parcels 
of  land.  As  at  present  advised,  I  think  that  they 
were  easements,  and  not  property  ot  the  company. 
On  the  18kh  May  1899  the  counter-notice  was 
^▼en,  and  was,  in  my  opinion,  good  and  operated 
under  sect.  29  of  the  Act  of  1897,  and  if  at  all 
as  to  Nob.  12  and  15  under  the  provisions  of  the 
Lands  Clauses  Consolidation  Act  1845.  I  am  of 
opinion  that  after  that  counter  -  notice,  having 
regard  to  the  terms  of  it,  the  defendants  had  a 
right  to  withdraw  their  notice.  I  think  1  am  not 
going  too  far  when  I  say  that  both  parties  were 
agreed  as  to  that,  and  I  think  it  was  the  only 
point  upon  which  both  parties  were  agreed  in  the 
whole  course  of  the  case.  On  the  2nd  June  1899 
there  was  a  notice  to  assess  compensation  given 
by  the  plaintiffs  referring  to  the  Act  of  1897,  s.  29. 
In  my  opinion,  the  giving  of  that  notice  did  not 
prevent  the  continuance  of  the  right  to  withdraw. 
On  the  27th  Nov.  1899  notice  was  given  by  tiie 
defendants  requiring  the  plaintiffs  to  appoint  an 
arbitrator,  bat  before  they  appointed  their  arbi- 
trator they  issued  their  writ.  On  the  12th  Dec,, 
as  I  have  said,  notice  of  withdrawal  was  given.  I 
think  that  that  was  a  valid  notice  of  withdrawal, 
no  arbitrator  having  been  appointed.  I  may  refer 
to  Orierton  v.  Ckeihire  Linei  Committee  (31  L.  T. 
Bep.  428 ;  L.  Bep.  19  Eq.  83),  in  which  a  notice 
by  the  defendants,  a  railway  company,  to  treat 
for  a  part  of  the  plaintiffs'  manufactory  was  met 
by  a  counter-notice  by  the  plaintiffs,  requiring 
them  to  take  the  whole.  The  defendants  then 
gave  the  plaintiffs  notice  of  their  intention  to 
apply  to  the  Board  of  Trade  for  the  appointment 
of  a  surveyor  to  determine  the  value  of  the  pre- 
mises comprised  in  the  notice  to  treat,  and  ofthe 
further  lands  and  hereditaments  which  the  plain- 
tiffs could  lawfully  require  and  had  required  the 
defendants  to  purchase  and  take.  The  plaintiffs 
then  filed  their  bill,  praying  for  a  declaration  that 
the  defendants  could  not  take  a  part  of  the  manu- 
factoiT  without  taking  the  whole ;  whereupon  the 
defendants  save  notice  of  their  intention  u>  with- 
draw from  their  notice  to  treat.  It  was  held  that 
the  notice  of  their  intention  to  apply  for  the 
appointment  of  a  surveyor  did  not  prevent  the 
liberty  to  withdraw  the  notice  to  treat.  I  need 
not  go  in  detail  through  the  rest  of  the  case. 
On  prinoiple  I  do  not  see  that  more  has  been 
done  in  this  instance  to  be  effectual  as  prevent- 
ing a  withdrawal  of  the  notice  to  treat  than 
was  done  in  that  case.  Whether  that  would 
have  been  the  case  if  the  appointment  of  the  arbi- 
trator had  been  actually  made  by  tibe  defendants 
before  the  date  of  the  withdrawal  would  be  a  very 
much  more  serious  question.  I  think  that  they 
no  longer  would  have  been  able  to  withdraw — at 
all  events  after  the  provisions  of  sect.  25  of  the 


Lands  Clauses  Consolidation  Act  1845  had  beea 
complied  with.  That  section  provides  thatr 
"When  anv  question  of  disputed  compensation 
by  this  or  the  special  Act  or  any  Act  incorporated 
therewith,  authorised  or  required  to  be  settled  by 
arbitration,  shall  have  arieen,  then,  unless  both 
parties  shall  concur  in  the  appointment  of  a  single 
arbitrator,  each  party,  on  the  request  of  the  other 
party,  shall  nominate  and  appoint  an  arbitrator 
to  whom  such  dispute  shall  bie  referred ;  and  every 
appointment  of  an  arbitrator  shall  be  made  on. 
the  part  of  the  promoters  of  the  undertaking 
under  the  hands  of  the  said  promoters  or  amy 
two  of  them,  or  of  their  secretary  or  clerk,  and. 
on  the  part  of  an^  other  party  under  the  hand 
of  such  party,  or,  if  such  party  be  a  corporation 
aggregate,  under  the  common  seal  of  such  corpo- 
ration ;  and  such  appointment  shall  be  deliv^ed 
to  the  arbitrator,  and  shall  be  deemed  a  submission 
to  arbitration  on  the  part  of  the  party  by  whom 
the  same  shall  be  made ;  and  after  any  such 
appointment  shall  have  been  made  neither  party 
shall  have  power  to  revoke  the  same  withoafc- 
the  consent  of  the  other,  nor  shall  the 
death  of  either  party  operate  an  a  revocation. 
.  .  ."  So  that  if  there  had  been  actually  an 
appointment  of  an  arbitrator  brought  within  that^ 
portion  of  the  section  which  refers  to  the  opera- 
tion and  the  submisBion  and  the  non-revocation, 
I  think  that  the  right  of  withdrawal  would  then, 
have  been  gone.  Then  comes  the  second  notice- 
to  treat,  dated  the  12th  Dec.  1899.  That  is  per- 
fectly good  in  form  as  complying  with  the  terms 
of  the  29th  section  of  the  special  Act  of  1897,  bat- 
it  includes  Nos.  12  and  15  again.  A  counter- 
notice  was  given  under  protest  by  which  the 
plaintiffs  allege  they  are  not  bound.  So  that- 
they  are  setting  up  that  the  second  notice  to  treat 
at  all  events  was  not  a  good  notice  to  treat.  Then, 
on  the  10th  Feb.'  19(K)  notice  of  intention  was. 
served  by  the  defendants  to  issue  a  warrant  for  a- 
jury.  Whether  notice  of  intention  under  ordinary 
circumst&noes  where  there  has  been  no  protest 
beforehand,  and  where  the  second  notice  to  treat, 
has  not  been  accepted,  would  be  capable  of. 
withdrawal  seems  to  be  a  question  which  haa- 
never  been  actually  decided,  but  which  was  referred 
to  as  an  undecided  point  by  Blackburn,  J.  in  the 
case  'of  Lord  Fitzhardinge  v.  Glouceater  and- 
Berkeley  Canal  Company  (27  L.  T.  Bep.  196 ;  L. 
Bep.  7  Q.  B.  776),  and  the  observation  in  question 
at  p.  782  of  L.  Bep.  7  Q.  B :  "It  may  be  for  any- 
thing I  know  to  the  contrary — I  am  not  sure 
about  it,  and  I  do  not  think  the  question  has  ever 
been  decided — that  the  promoters  might  send  a 
notice  and  say, '  We  withdraw  the  notice  we  have 
givenyou  of  our  intention  to  issue  a  warrant  to  the. 
sheriff  to  summon  a  jury.'  Whether  they  would 
have  a  right  to  do  that  or  not  I  do  not  know ;  but 
if  they  did,  and  the  other  side  made  no  objection, 
to  it,  I  should  say  that  the  offer  they  had  before 
made  would  be  withdrawn  also."  Now,  having 
regard  to  the  form  of  the  counter-notice,  I  do  not 
see  why  the  power  of  withdrawal  did  not  still 
exist,  the  notice  to  summon  not  having  been 
accepted.  On  the  19th  Feb.  1900  notice  was  given 
by  the  plaintiffs  sending  in  particulars  of  claim, 
and  requiring  arbitration,  still  under  protest. 
Then  on  the  6th  March  1900  comes  a  withdrawal 
of  the  second  notice,  the  withdrawal  being  dated 
the  5th  March  1900.  Having  regaid  to  the  fact 
that  the  plaintiffs  never  accepted  themotice,  and 
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that  no  warrant  waa  put  into  the  hands  of  the 
sheriff  and  no  arbitrator  appointed,  I  think  that 
this  withdrawal  was  good.  Then  came  the  third 
notice  to  treat,  also  dated  the  5th  March  1900, 
and  that  omitted  Nos.  12  and  15.  Therefore,  if 
I  am  right  that  the  former  notice  could  well  have 
been  withdrawn,  it  was  within  the  powers  of  the 
defendants  to  give  the  third  notice  to  treat. 
Then  cornea  the  counter-notice  to  that,  still  with- 
out prejudice  and  alleging  notice,  and  then  the 
other  proceedings  are  without  prejudice  and 
subject  to  the  question  between  the  parties  as  to 
the  validity  for  other  reasons  of  the  notice  to 
treat.  It  seems  to  me  that  the  third  notice  to 
treat  is  a  good  notice  to  treat,  and  one  which,  so 
far  as  I  know,  has  not  been  withdrawn  up  to  the 
present  time.  I  say  "  as  far  as  I  know  "  because 
of  course  it  is  quite  possible — and  it  has  crossed 
my  mind — ^that  in  addition  some  other  notice  may 
not  have  been  given  by  the  Great  Western  Rail- 
way Company.  As  I  said,  I  do  not  think  it  vras 
necessary  for  the  determination  of  the  motion, 
but  the  parties  told  me  they  thought  it  would 
assist  them,  and  both  parties  asked  me  to  decide 
the  point  and  so  I  have  done  so. 

The  defendants  appealed  from  the  judgment 
gnuiting  the  interlocutory  injunction,  and  the 
plaintiffs  from  the  judgment  as  to  the  validity  of 
the  defendants'  notices  to  treat,  asking  that  the 
order  should  be  varied  and  that  the  defendants 
should  be  restrained  from  taking  any  further  pro- 
ceedings under  their  alleged  notice  to  treat  of  the 
5th  March  1900. 

On  the  28th  Ifov.  1900  the  defendants'  appeal 
came  on  to  be  heard,  the  sole  question  argued 
Being  as  to  whether  the  defendants  had  statutory 
power  to  give  any  notice  to  treat  in  respect  of  the 
lands  of  the  plaintiffs. 

On  the  17th  Dec.  1900  the  Court  of  Appeal 
(consisting  of  Lord  Alverstone,  C.J.,  Bigby  and 
Williams,  L.JJ.),  in  a  considered  judgment 
(Williams,  L.J.  dissenting),  decided  that  the  defen- 
dants had  power  to  give  notice  to  treat  to  com- 
pulsorily  purchase  the  lands  in  question.  The 
decision  of  Byrne,  J.  was  accordingly  reversed,  and 
the  appeal  allowed  with  costs. 

In  consequence  of  that  decision  of  the  Court  of 
Appeal,  in  favour  of  the  defendants,  it  became 
necessary  to  determine  the  question  raised  by  the 
phuntiffs'  cross-appeal,  which  accordingly  now 
came  on  for  argument. 

A.  T.  Lawrence,  Q.C.  and  John  Leslie  for  the 
appellants. — The  first  question  is  how  far  a  notice 
to  treat  amounts  to  a  contract.  It  is  clear  that 
an  action  for  specific  performance  of  a  contract 
■mil  not  lie  against  the  owner  of  property  upon 
whom  a  mere  notice  to  treat  has  been  served  by 
a  railway  company : 

Haynet  v.  Haynei,  1  Dr.  A  Sm.  426. 
That  the  notice  to  treat  is  not  a  contract  in  the 
present  case  is  very  plain  from  the  words  of  the 
defendants'  statute  itself.  Where  there  has  been  a 
withdrawal  by  promoters  of  a  notice  to  treat  for 
the  purchase  of  lands,  consequent  upon  a  cross- 
notice  given  by  the  landowners,  the  promoters 
elect  to  go  out  once  and  for  aU : 

Comjm's  Digest,  tit  "  Eleotion,"  o.  1,  2 ; 
Clough  V.  Londan  and  North-  Western  Railway  Com- 
pany, 25  L.  T.  Bep.  708 ;  L.  Bep.  7  Ex.26. 

The  same  principle  is  affirmed  in  Scarf  y.  Jardine 
(47  L.  T.  Bep.  258 ;  7  App.  Gas.  345).    The  defen- 


dants had  no  power  under  their  special  Act,  after 
they  exercised  their  compulsory  power  of  acquir- 
ing lands  once,  to  exercise  it  again.  After  with- 
drawal of  the  first  notice  the  power  was  at  an 
end.  They  have  therefore  exhausted  their  power 
and  cannot  go  on  again : 

Tavmey  v.  Lynn  and  Ely  Railway  Company, 
4  Bailway  Cm.  615. 

Onoe  promoters  have  given  a  notice  to  treat  they 
are  bound  by  it.  The  only  exception  is  that  pro. 
vided  by  sect.  92  of  the  Lands  Clauses  Consoli- 
dation Aot  1845,  for  where  there  is  a  counter- 
notice  given  the  promoters  may,  if  they  please, 
withdraw  theur  notice  to  treat,  which  was  the 
course  adopted  in  the  present  case : 

Reg.  V.  London  and  Bouth-Wettam  Railway  Com- 
pany, 12  Q.  B.  (Adol.  &  EU.)  775. 

The  effect  of  a  counter-notice  expanding  a  notice 
to  treat  was  considered  in  Pinchtn  v.  London  and 
Blaekwall  Bailxoay  Company  (5  De  G.  M.  &  G. 
851).  It  is  for  the  promoters  to  show  that  they 
have  the  right  to  do  what  they  purport  to  do, 
and  the  court  will  keep  promoters  within  the- 
bounds  of  their  statutory  powers : 

Simpson  v.  South  Staffordshire  Waterworlcs  Com-- 
pany,  12  L.  T.  Bep.  360  j  34  L.  J.  380,  Ch. ; 

Webb  v.  Manchetter  and  Leeds  Railway  Company, 
i  My.  &  Cr.  116. 

Assuming  that  the  power  of  giving  notice  to 
treat  was  not  exhausted,  they  could  not  go  on 
because  they  took  a  step  which  tied  them  down. 

Grippe,  Q.C.  and  the  Hon.  A.  Lyttelton  (with 
them  Freeman,  Q.C.  and  E.  8.  Ford)  for  the  re- 
spondents.— [RiOBT,  L.J. — We  only  wish  to  hear 
you  upon  the  question  whether  the  defendants  had 
power  to  serve  more  than  one  notice  to  treat.]  It 
IS  said  that  they  cannot  serve  another  notice  to 
treat  because  after  once  such  a  notice  is  served 
the  power  is  exhausted.  If  the  first  notice  to 
treat  is  withdrawn,  there  is  no  first  notice  to  treat 
in  existenae.  The  contention  that  a  subsequent 
notice  to  treat  cannot  be  given  is  unarguable  and< 
never  has  been  argued  except  in  the  present  case, 
and  that  is  the  whole  point  here.  U  a  notice  to- 
treat  is  not  accepted  by  the  landowner  upoik 
whom  it  is  served,  the  notice  is  reduced  to  a 
nullity.  The  landowner  is  sufBcientiy  protected 
by  the  restriction  imposed  by  the  Legiuature  as 
to  the  time  within  which  the  compulsory  powers 
may  be  exercised.  [Biobt,  L.J. — If  your  argu- 
ment is  right  so  far  it  gets  rid  of  the  first  notice 
to  treat ;  but  what  about  those  afterwards  F]  The 
same  principle  applies  to  those  as  to  the  first, 
notice  to  treat. 

A.  T.  Lawrence,  Q.C.  replied. 

Biobt,  L.J. — The  questions  argued  on  this. 
appeal  have  extended  over  a  much  wider  field 
than  was  necessary.  But,  without  disregarding- 
them  in  any  way  and  having  attended  to  them 
ver^  oarefally,  the  conclusion  at  which  I  have- 
arrived  in  the  matter  is  this:  As  regards  the 
notices  to  treat,  notice  No.  1  was  a  valid  notice. 
It  may  or  may  not  have  been  so  advantageous  to 
the  corporation,  the  defendants,  as  the  best  notice 
that  they  could  have  given  under  their  Act ;  but 
it  was  a  valid  notice.  It  was  met  by  a  counter- 
notice  by  the  plaintiffs  requesting  the  defendants 
to  take  the  whole  of  the  property,  including,  of 
course,  a  very  large  amount  of  property  which 
was  not  compiised  in  the  notice.    That  entitled 
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the  defendants  to  withdraw  their  notice  to  treat. 
I  do  not  think  that  it  ie  necessary  to  consider 
here  what  the  exact  meaning  of  withdrawing  a 
notice  to  treat  may  be  in  all  possible  cases — 
whether  in  some  cases  it  might  not  be  satisfied 
by  declining  to  proceed — but,  at  any  rate,  the 
defendants  were  entitled  to  withdraw  their  notice 
to  treat,  and  they  did  so.  It  seems  to  me,  in  that 
state  of  circumstances,  that  they  are  relegated  to 
the  position  in  which  they  were  before  tbe  first 
notice  to  treat  was  served.  If  so — and  bo  far  as 
regards  this  appeal  I  hold  that  it  was  so— the 
defendants  had  the  right  to  serve  the  second 
notice  to  treat.  The  second  notice  to  treat  in 
like  manner  was  met  by  a  counter-notice  which 
entitled  the  defendants  to  withdraw,  and  was 
followed  by  a  withdrawal.  The  result  was  the 
same  as  in  the  first  instance,  and  the  third  notice 
to  treat  was  given,  which  is  now,  as  I  understand 
the  matter,  the  only  notice  to  treat  in  existence 
having  any  force  or  value  whatsoever.  The  other 
notices  to  treat  have  been  swept  away  by  the 
acts,  first  with  regard  to  one  and  then  with 
regard  to  the  other,  of  the  persons  who  served 
them.  I  do  not  see  why  the  defendants  should 
not  be  able  to  go  on  with  this  third  notice  to 
treat.  I  am  of  opinion,  as  we  have  had  to  consider 
it,  that,  with  reference  to  certain  small  pieces  of 
laiid  referred  to  on  the  plan  as  Nos.  12  and  15, 
there  is  no  notice  to  treat  in  existence,  because 
the  third  notice  does  not  comprise  those  small 
portions.  How  that  will  be  dealt  with  ultimately 
I  cannot  say.  But  I  think  it  clear  that  there  is 
now  no  notice  to  treat  in  existence  with  regard  to 
those  pieces.  The  result  is  that  there  is  a  valid 
notice  to  treat,  which  may  be  proceeded  with  for 
the  benefit  of  the  defendants,  and  at  their  risk  in 
every  way,  it  being  understood  and  decided  that 
the  small  pieces  of  land  referred  to  are  not  being 
dealt  with.  The  appeal  will  therefore  be  dismissed, 
but  without  costs. 

BoHEB,  L.J. — The  only  point  that  I  am  con- 
cerned with,  as  I  did  not  form  part  of  the  court 
which  decided  the  main  appeal,  is  that  raised  by 
the  cross-notice  of  appeal  given  by  the  plaintiffs. 
That  is  the  simple  question  as  to  whether  or  not 
the  defendants  ought  to  be  allowed  to  go  on  with 
their  third  notice  to  treat.  It  is  said,  in  the  first 
place,  that  they  ought  not  to  be  allowed  to  go  on 
with  that  third  notice  to  treat  because  their 
powers  to  give  any  notice  to  treat  were  exhausted 
when  they  gave  their  first  notice  ;  that  after  they 
had  given  their  first  notice  and  withdrawn  it,  their 
powers  to  take  the  plaintiffs'  land  at  all  were  at 
an  end;  and  that  they  could  no  longer  exercise 
any  powers  whatever  as  against  the  plaintiffs. 
In  my  opinion  that  argument  is  not  well  founded. 
It  is  quite  true  that  if  promoters  give  a  landowner 
notice  to  treat  with  regard  to  his  land,  they  can- 
not go  back  from  that  notice  if  the  landowner 
insists  upon  holding  them  to  that  notice.  But  it 
is  otherwise  if  the  landowner  for  any  good  reason 
either  chooses  to  allow  them  to  withdraw  the 
notice  to  treat,  or  admits  that  it  is  informal  or 
bad  in  any  way.  Then  I  can  see  no  reason  why, 
if  the  notice  to  treat  can  be  validly  withdrawn 
and  is  validly  withdrawn  and  the  time  is  still 
running  within  which  the  promoters  can  exercise 
their  right  of  acquiring  the  lands,  the^  should 
not  exercise  that  right  at  any  time  within  the 
period  limited  merely  because  they  had  previously 
served  a  notice  to  treat  which  was  validly  with- 


drawn. It  is  admitted  that  in  one  case  where 
promoters  have  given  a  notice  to  treat  they  can 
withdraw  that  notice  as  against  the  landowner, 
and  that  is  if,  havii^;  given  n  notice  to  treat  for 
the  purchase  of  certain  specified  lands,  the  land- 
owner gives  a  counter-notice  requiring  them  to 
purchase  other  premises  as  being  part  of  the 
lands  comprised  in  the  notice  to  treat.  In  that 
case  the  promoters  may  "  withdraw  their  notice  " 
as  it  is  termed  ;  and  it  is  settled  law  that  in  that 
case  the  promoters  are  entitled  to  withdraw  their 
notice.  Now,  here,  with  regard  to  their  first 
notice  to  treat,  the  promoters,  the  defendants, 
were  met  by  a  coanter-notics  of  the  kind  I  have 
mentioned,  given  by  the  plaintiffs.  The  defen- 
dants were  therefore  in  the  position  of  being  able  to 
withdraw  their  first  notice  to  treat,  and  they  did  so. 
The  effect  of  that  is  to  pat  them  in  the  same 
position  as  if  no  such  notice  to  treat  had  been 
given.  It  cannot  be  said  that  the  promoters,  by 
withdrawing  the  notice  to  treat,  have  elected 
for  the  remainder  of  the  time  during  which 
they  have  the  power  to  acquire  the  lands  never 
again  to  exercise  their  powers.  In  my  opinion 
you  cannot  gather  that  any  such  election  has 
been  made  from  the  act  of  withdrawaL  It 
could  only  be  said  that  the  promoters  had 
elected  not  at  that  time  to  go  on  with  the  par- 
chase  of  the  lands  at  the  risk  of  having  to  take 
the  lands  included  in  the  counter-notice.  I  can 
see  no  reason  why  they  might  not  say  at  a 
later  time,  within  the  time  limited  for  their 
taking  these  lands,  "  We  now  are  in  a  position  to 
give  a  fresh  notice  because  we  will  run  that  risk, 
and  we  are  quite  willing  to  give  our  notice 
to  take  the  same  lands,  and  we  will  ran  the 
risk  of  having  to  take  the  extra  lands  if  we  are 
obliged  to  do  so."  Still  more,  to  my  mind,  it  is 
reasonably  clear  that  the  argument  of  the  appel- 
lants here  cannot  be  sustained,  for  pushed  to  its 
fullest  extent  it  would  amount  to  this,  that  where  a 
notice  to  treat  was  given  by  promoters,  and  that 
notice  to  treat  was  confessed  by  the  landowner 
to  be  informal  or  invalid,  and  that  was  acted 
upon  by  the  promoters,  then  the  promoters'  power 
to  take  the  lands  was  absolutely  gone,  if  it  should 
turn  oat  that  the  parties  were  mistaken  and  that 
tbe  original  notice  to  treat  was  in  fact  valid.  I 
think  that  shows  that  the  argument  must  be  un- 
sound, leading  as  it  would  to  such  a  ridiouloaa 
result  as  that.  The  fact  is,  that  wherever  the 
promoters  are  in  a  position  to  withdraw  their 
notice  to  treat,  they  are,  as  I  have  already  said, 
in  the  same  position  as  if  no  such  notice  had  been 
given  at  all.  And  I  think  that  that  is  further 
borne  out  by  considering  what  in  fact  a  notice  to 
treat  is.  It  is  merely  an  indication  by  the  pro- 
moters that  they  desire  to  take  the  lands  and 
want  the  money  to  be  payable  to  the  landowner 
duly  ascertained  so  that  the  purchase  may  be 
completed.  Now,  as  to  the  position  of  the 
promoters  here  with  regard  to  the  firat  notice  to 
treat,  they  being  in  a  position  to  withdraw  that  first 
notice  aad  to  give  a  fresh  notice,  how  do  matters 
stand  with  regard  to  the  second  notice  to  treat 
which  they  gave  ?  That  seems  to  me  to  be 
covered  by  what  has  already  been  said  with  regard 
to  the  first  notice.  The  plaintiffs  here,  the  land- 
owners, with  regard  to  tne  plots  of  land  which 
have  been  referred  to,  again  required  the  pro- 
moters to  take  under  the  provisions  of  the  Lands 
Clauses  Act  1845  the  whole  of  their  rolling  mills 
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and  iron  worka  (or  parte  ot  them).  On  reoemng 
that  oonnter-notice,  it  appears  to  me  the  defen- 
dants were  in  the  same  position  as  they  were  with 
r^^d  to  the  counter-notice  given  to  their  first 
notice  to  treat — that  is  to  say,  they  were  entitled 
to  answer,  "  Very  well,  then,  we  will  withdraw  our 
second  notice,"  and  that  in  fact  they  did.  Then 
they  served  the  third  notice  to  treat,  and,  so  far  as 
I  can  see,  I  do  not  think  that  there  is  any  reason 
why  that  third  notice  should  not  be  held  a  per- 
fectly good  notice.  But  I  do  observe  for  what  it 
is  worth  that  that  third  notice  does  not  contain 
any  reference  to  the  small  pieces  of  land  numbered 
12  and  15  on  the  plan,  and  does  not  cover  them. 
I  think  that  that  is  clear.  But,  assuming  that,  I 
see  no  reason,  or  no  sufficient  reason,  why  the 
defendants  should  not  be  allowed  to  proceed  upon 
that  third  notice.  There  was  a  further  point 
taken  on  behalf  of  the  plaintiffs  which  I  ougnt  to 
refer  to.  It  was  said  that,  with  i-egard  to  the  first 
notice  to  treat  given  by  the  defendants,  a  step 
had  been  taken  by  them  which  recognised  the 
validity  of  the  counter-notice  that  the  plaintiffs 
had  given  to  that  first  notice.  In  my  opinion  that 
is  not  so.  If  you  look  carefully  at  the  notice  of  the 
27th  Nov.,  which  is  the  one  which  is  relied  npon  by 
the  plaintiffs,  it  will  be  seen  that,  far  from  recog- 
nising the  counter-notice  in  question,  the  defen- 
dants treated  that  counter-notice  as  wholly  bad, 
and  proceeded  to  take  a  step  on  that  footing  and  on 
that  footing  only.  So  that  in  no  way  could  it  be 
said  that  by  serving  that  notice  of  the  27th  Kov. 
the  defendants  had  taken  any  step  with  regard 
to  the  counter-notice  which  rendered  it  impossible 
for  them  to  resile  from  the  position  or  to  with- 
draw their  first  notice  to  treat.  I  think  that  I 
have  now  dealt  with  all  the  points  that  were 
taken  on  behalf  of  the  plaintiffs  on  Uiis  cross- 
appeal  in  this  case ;  and  I  agree  with  my  Lord  in 
thinking  that  the  cross-appeal  fails  and  should 

Appeal  dismissed. 

Solicitors  for  the  appellants.  Bobbins,  Billing, 
and  Co.,  agents  for  Abbot,  Pope,  Brown,  and 
Abbot,  Bristol. 

Solicitors  for  the  respondents,  Babins,  Bay, 
Waters,  and  Hay,  agents  for  D.  Travers  Burges, 
Bristol. 


Jan.  14  and  15. 

(Before  Biqbt  and  Stirling,  L.JJ.) 

£e  Keblt,  Son,  and  Ybbden.  (a) 

APPXAL  PBOM    THE  CHANCEBT  DIVISION. 

Solicitor — Undertaking  to  enter  appearance  to 
writ — Delay  of  eighteen  months  in  prosecution  of 
action — Limit  of  such  undertakiwi — Attachment 
—Orders  VIIL,  r.  1 ;  IX.,  r.  1 ;  XII.,  r.  18. 

The  plaintiff  in  an  action  which  had  been  com- 
menced in  Feb.  1899  claimed  an  account  of  the 
profits  made  by  the  defendants  on  a  resale  of 
certain  property  to  a  company,  and  for  an  order 
to  pay  what  should  be  found  due  on  taking  such 
account.  On  the  margin  of  the  writ  appeared 
an  indorseinent  by  the  defendants'  solicitors  that 
they  accepted  service  for  the  defendants,  and 
would  "  enter  appearance  in  due  course."  Nego- 
tiations for  a  settlement  took  place,  and  finally  the 
time  was  by  agreement  extended  to  the  30th  April 

(a)  Bqiorted  by  E  A.  SOBATOHLir,  Esq.,  Burl<tar-»t-Law. 


1899,  since  when  nothing  had  been  done.  The 
plaintiff  required  the  defendants'  solicitors  to 
enter  appearance  in  accordance  with  their  imder- 
iaking,  but  this  they  refused  to  do,  on  the  ground 
that  there  was  no  writ  in  existence  now,  and 
that  the  undertaking  had  run  out  at  the  end 
of  twelve  months  from  the  time  when  it  was 
given. 

The  plaintiff  thereupon  moved  to  attach  the  defen- 
dants' solicitors  on  account  of  their  refusal. 

Held,  that  the  defendants'  solicitors  were  subject 
to  the  jurisdiction  of  the  court,  and  that  they 
must  be  ordered  forthwith  to  enter  an  appearance 
to  the  writ ;  and  that  if  there  should  be  any  diffi- 
culty in  the  matter  then  an  application  should  be 
again  made  to  eom^mit  them. 

Decision  of  FarweU,  J.  (ante,  p.  524)  affirmed. 

An  action  was  commenced  on  the  24th  Feb.  1899 
by  the  plaintiff,  Mrs.  Grace  Anderson,  the  execu- 
trix of  W.  Anderson,  deceased,  against  Messrs. 
Tarbntt  and  Quentin  asking  (1)  that  an  account 
might  he  taken  of  the  net  profits  made  by  the 
detendants  on  a  resale  by  them  of  a  certain  pro- 
perty purchased  or  agreed  to  be  purchased  by 
them  and  resold  to  the  Nigel  Deep  Gold  Mining 
Company  Limited ;  (2)  a  declaration  that  the  de- 
fendants were  liable  to  pay  to  the  plaintiff  as  such 
executrix  202.  per  cent,  on  such  net  profits ;  (3)  an 
order  on  the  defendants  to  pay  to  the  phuntiff  a 
sum  equal  to  202.  per  cent,  on  such  profits. 

On  the  margin  of  the  writ  an  indorsement  was 
made  by  the  defendants'  solicitors  that  they 
accepted  service  for  the  defendants,  and  would 
"  enter  appearance  in  due  course." 

Various  negotiations  for  a  setUement  took 
place;  and  finally,  in  March  1899,  consent  was 
given  to  extend  the  time  till  the  30th  April 
1899.  From  that  time  down  to  Oct.  1900  nothing 
was  done. 

It  appeared  that  some  of  the  persons  interested 
were  in  Johannesburg,  and,  owing  to  the  war  in 
South  Africa,  no  communication  could  be  had  with 
them.  In  consequence  there  had  been  this  delay 
of  eighteen  montns. 

If  the  writ  lapsed,  in  all  probability  a  new  writ 
would  be  had  with  the  plea  of  the  Statute  of 
Limitations,  which  could  not  be  raised  under  the 
present  writ. 

The  plaintiff  therefore  required  the  defendants' 
solicitors  to  enter  appearance  in  acoordanoe  with 
their  undertaking ;  but  this  they  refused  to  do,  on 
the  ground  that  there  was  no  writ  in  existence, 
and  that  their  undertaking  had  run  out  at  the 
end  of  twelve  months  from  the  time  when  it  was 
given. 

Order  VIII.,  r  1,  provides  that 

No  original  writ  of  inmmonB  shall  be  in  foroe  for 
more  than  twelve  montbe  from  the  day  of  the  date 
thereof,  inoliiding  the  day  of  snoh  date ;  but  if  any 
defendant  theiein  named  afaall  not  have  been  served 
therewith,  the  plaintifl  may,  before  the  expiration  of  the 
twelve  months,  apply  to  the  oourt  or  a  judge  for  leave 
to  renew  the  writ ;  and  the  ooort  or  judge,  if  aatisfied 
that  reasonable  efforts  have  been  made  to  serve  anoh 
defendant,  or  for  other  good  reason,  may  order  that  the 
original  or  oononrrent  writ  of  inmmona  be  renewed  for 
six  months  from  the  date  of  snob  renewal  inolnBive,  and 
■o  from  time  to  time  during  the  ourrenoy  of  the  renewed 
writ  '.  .  .  and  a  writ  of  summons  so  renewed  shall 
remain  in  foroe  and  be  avaihtble  to  prevent  the  opera- 
tion of  any  statute  whereby  the  time  for  the  commenoe- 
ment  of  tibe  action  may  bs  limited,  and  for  all  other 
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porposM,  from  the  dftte  of  the  iMomg  of  the  original 
writ  of  rammoni. 

Order  IX.,  r.  1,  provides  that 

Ko  aervioa  of  writ  ahatl  be  reqaired  when  the  deFeo- 
dant,  by  hii  aoUolbor,  tmdertakea  in  writiog  to  aooept 
■errioe  ajid  enters  an  appearance. 

Order  XII.,  r.  18,  provides  that 

A.  loUoitor  not  entering  an  appearanoe  or  pnttiog  in 
bail  ...  in  pnrananoe  of  hia  written  undertaking 
ao  to  do,  ahall  be  liable  to  an  attachment. 

A  motion  was  thei-eupon  made  by  the  plaintiff, 
under  Order  XII.,  r.  18,  that  a  writ  of  attachment 
might  iasne  against  the  defendants'  solicitors  for 
failing  to  enter  appearance  according  to  their 
nndertaking. 

It  was  decided  by  Farwell,  J.  (ante,  p.  524) 
that  the  original  writ  was  still  in  force,  except 
for  the  purpose  of  service,  notwithstanding  that 
twelve  months  had  elapsed  (Order  VIII.,  r.  1), 
and  that  service  was  dispensed  with  where  there 
was  an  undertaking  snoh  as  this  (Order  IX.,  r.  1) ; 
that  the  nndertaking  was  binding  for  six  years, 
and  that  the  defendants'  solicitors  must  therefore 
enter  an  appearance  in  accordance  therewith ; 
that  as  to  the  costs,  if  the  defendants'  solicitors 
.gave  notice  of  appeal,  then  they  wonld  be  ordered 
to  pay  them;  otherwise  they  would,  with  the 
-'Consent  of  the  defendants,  become  costs  in  the 
action. 

The  defendants'  solicitors  accordingly  now 
.  appealed. 

Jenking,  Q.C.  and  Kerly  for  the  appellants. — 

"In  this  case  there  is  no  writ  in  existence  to  which 

an  appearance  can  be  entered.     Service  of  the 

writ  18  unnecessary  when  an  nndertaking  has  been 

given  as  in  this  case:  (Order  IX.,  r.  1).    If  the 

plaintiff  dpsires  to  proceed  against  the  defendants 

■  a  renewal  of  the  writ  must  be  obtained :  (Order 

VllL,  r.  1).    Some  limit  must  be  put  to  an  under- 

- -taking  of  this  kind.    At  any  rate,  it  ceased  to  be 

effective  at  the  end  of  twelve  months.      They 

referred  also  to  Order  XII.,  r.  18. 

Upjohn,  Q.C.  and  Gore-Broume  for  the  respon- 
dent.— There  is  no  reported  case  in  which  a  writ 
has  ever  been  renewed  so  as  to  alter  the  position 
of  the  parties  and  deprive  the  defendant  of  the 
plea  of  the  Statute  of  Iiimitations.  The  practice 
laid  down  in  the  rules  of  oonrt  which  have  been 
referred  to  is  similar  to  the  old  practice.    See 

Luah'a  Praotioe,  Srd  edit.,  p.  384 ; 

^^mnal  Praotioe,  pp.  48,  98. 
Authorities  not  precisely  in  point,  but  throwing 
some  light  on  the  present  case  are  : 

Webstm-  V.  Myer,  51  L.  T.  Bep.  560;  14  Q.  B.  Div. 
281; 

BUhardaon  v.  Daly,  4  M.  ft  W.  384. 

Jenkins,  Q  G.  replied. 

BlOBT,  L.J. — In  this  case  the  question  is 
whether  the  court  has  jurisdiction  to  proceed 
against  solicitors  on  an  nndertaking  given  by 
them.  All  sides  are  agreed  that  there  has  been 
no  unfair  conduct  on  the  part  of  the  solicitors, 
and  they  are  not  in  any  position  of  difficulty,  even 
if  ths  position  has  been  brought  about  by  their 
own  delay,  because  very  fairly  and  very  properly 
their  cliente  say :  "  If  you  are  held  now  Hable 
under  your  undertaking,  we  will  see  that  yon  do 
not  suffer  for  it"  On  the  24th  Feb.  1899  the 
writ  in  this  action  was  brought  to  the  solicitors, 
and  they  indorsed  that  writ  with  an  indorsement 


to  the  effect  that  they  accepted  service  of  the 
writ  and  undertook  to  enter  an  apx>earance.  That 
was  done  with  the  authority  of  the  diento.  We  are 
not  in  any  way  concerned  with  what  would  have 
been  the  case  if  it  were  an  authority  usurped  by 
the  solicitors,  and  not  sanctioned  by  the  clients. 
But  it  was  done  with  the  authority  of  the  clients; 
and  in  my  opinion  all  obligation  from  that  mo- 
ment as  to  service  on  the  part  of  the  plaintiff  was 
waived — or,  at  any  rate,  the  acceptance  by  the 
solicitors  with  the  authority  of  the  clients  was 
equivalent  to  service  upon  the  cliente.  That  being 
BO,  the  undertaking  to  enter  an  appearanoe  at 
once  became  an  unconditional  undertaking.  All 
these  cases  under  the  rules  of  court  are  somewhat 
complicated,  and  one  may  be  excused  for  having 
taken  a  view  that  was  not  in  accordance  with  the 
facte.  For  a  long  time  I  was  under  the  impressioii 
that  there  had  b^n  no  service,  and  that  the  nnder- 
taking made  in  February  was  an  undertaking  on 
the  part  of  the  solicitors  that  they  would  accoept 
service  and  would  appear.  That  would  have  raised 
very  different  considerations.  I  say  nothing  more 
about  it  as  that  is  not  the  fact,  and  I  should  not 
have  been  ready  to  conclude  that  without  a 
service  on  the  solicitors  the  underteking  would 
have  taken  effect.  That  was  not  the  case.  They 
accepted  the  service.    They  then  offered  to  com- 

fromise,  and  that  offer  was  to  last  for  two  months, 
do  not  think  that  it.  was  necessary  on  their  jiart 
to  intimate  at  the  end  of  the  two  months  that  the 
offer  was  no  longer  a  continuing  offer.  Bpt  I 
agree  with  the  position  taken  by  Mr.  Upjohn, 
that  at  the  expiration  of  the  two  months  they 
ought  in  pursuance  of  their  undertaking  to  have 
entered  an  appearance.  He  acquits  them,  as  every- 
one who  has  heard  the  case  wonld  do,  from  any 
impropriety  in  not  entering  an  appearance.  But, 
at  any  rate,  it  was  their  place  to  enter  an  ap- 
pearanoe, and  not  the  plaintiff's  place  to  do  any- 
thing in  the  way  of  service.  Under  these  cironm- 
stanoes,  I  think  that  Order  VIII.  r.  1,  has  no 
application  at  all,  and  that  these  solicitors  cannot 
complain  and  their  cliente  cannot  complain  of 
delay,  because  the  delay  really  has  been  caused  by 
the  defendants'  soUoitors  not  entering  the  appear- 
ance in  accordance  with  their  nndertaking.  _  I  am 
of  opinion,  therefore,  that  they  are  now  subject  to 
the  jurisdiction  of  the  court,  and  that  they  ought 
really  to  enter  an  .appearance.  .There  is  no  wrong 
dealing  at  all.  Their  clients,  I  repeat,  have  very 
fairly  said:  "  If  they  ought  to  do  it,  then  we  wiR 
permit  them  to  do  it  and  authorise  them  to  do  it." 
It  seems  to  me  that  the  order  that  ought  to  be 
made  is  that  the  solicitors  do  forthwith  enter  an 
appearance  to  the  writ.  I  do  not  apprehend  that 
there  will  be  any  difficulty ;  but  if  there  is  a  dif- 
ficulty the  application,  in  form  an  application  to 
commit  them,  should  again  be  brought  before  the 
oonrt.  That  is  all.  We  might  make  the  order 
as  to  what  should  take  place,  but  I  conceive  that 
if  we  say  that  appearance  ought  to  be  entered 
it  will  be  entered.  I  say  nothing  about  the  con- 
tract as  to  whether  that  is  right  or  wrong.  _  It 
seems  to  me  not  to  be  involved  in  this  action, 
which  is  an  application  in  the  matter  of  the 
solicitors.  I  think  that  that  order  should  he 
made,  and  I  do  not  know  that  anything  more  is 
necessary.  The  coste  both  here  and  below  should 
be  paid  by  the  solicitors,  who  will  get  such  in- 
demnity from  their  cliente  as  the  cliente  think 
they  are  bound  to  give. 
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STiBLiira,  L.J. — ^I  agree  in  the  resrilt  which  has 
been  pronounced  by  the  Lord  Jastioe.  I  deaire 
to  Bay,  speaking  for  myself,  that  I  do  not  wish  to 
decide  anything  in  this  case  beyond  what  arises 
from  tihe  particular  facts  which  are  brought 
before  ns.  Those  are  verr  short  and  simple.  A 
writ  was  issued  on  the  24th  Feb.  1899,  and  by  the 
plaintiff's  solicitors  was  at  once  sent  to  the  defen- 
dants' solicitors.  They,  with  the  authority  of 
the  defendants,  indorsed  that  writ  in  this  way, 
"  We  accept  service  for  the  defendants,  and  will 
«nter  appearance  in  due  course."  Before  an 
appearance  was  entered  correspondence  took  place 
between  the  solicitors  for  the  parties  with  a  view 
to  a  settlement.  A  suggestion  was  made  by  the 
defendants'  solicitors  on  the  very  same  day,'  the 
24th  Feb.  1899,  that  a  sum  should  be  accepted  in 
aatisfaotion  of  all  claims.  On  the  25th  Feb.  1899 
the  plaintiff's  solicitors  wrote  back  to  say: 
"'  Having  regard  to  your  letter,  we  are  prepared  to 
BttLj  further  proceedings  in  the  action  pending 
the  receipt  of  further  instructions  from  our 
clients  in  Johannesburg,  provided  you  agree  to 
this  course  and  your  clients  are  prepared  to  make 
the  offer  2502.  in  settlement,  such  offer  to  remain 
good  for  a  period  of  s^  two  months — that  is,  one 
post."  Then  on  the  Ist  March  the  defendants' 
isolicitors  wrote :  "  Our  clients  offer  to  pay  2501. 
in  fall  settlement  of  all  claims,  the  offer  to 
remain  open  for  two  months  from  the  25th  inst. 
This  letter,  except  in  the  event  of  the  offer  being 
accepted  within  the  time  named,  is-  without 
prejudice.  Please  send  ns  formal  consent  to 
extend  the  time  for  appearance  until  the  30th 
ApriL"  Ultimately  on  the  2nd  March  1899  the 
plaintiff's  solicitors  wrote:  "We  are  much  obliged 
by  your  letter  of  the  Ist  inst.,  and  consent  to 
your  time  for  appearance  beinf^  extended  nntil 
the  3rd  April."  Then  in  the  action  nothing  more 
was  done  from  that  time  forward  until  the  24th 
Oct.  1900.  It  appears  that  in  the  interval  com- 
munications had  been  taking  place  between  the 
plaintiff  and  her  solicitors  and  certain  persons 
«he  thought  were  capable  of  advising  her  as  to 
iier  rights  in  South  Africa.  It  was  difficult, 
having  regard  to  the  state  of  affairs  in  that 
'Country  at  that  period,  to  obtain  perfect  informa- 
tion, but  at  last  in  the  month  of  October  there 
«ame  this  letter  from  the  plaintiff's  solicitors: 
"  Owing  to  affairs  in  South  Africa  we  have  been 
without  instructions  nntil  quite  recently,  but  we 
■are  now  definitely  instructed  to  decline  your 
offer  and  to  proceed  with  the  action  as  quickly 
AB  possible,  and  we  should  be  glad,  therefore,  if 
you  will  now  enter  an  appearance  pursuant  to 
yonr  undertaking  without  delay."  The  position 
which  is  taken  up  by  the  defendants'  soUoitors 
is  a  perfectly  natural  and  intelligible  one.  No 
one  makes  any  complaint  as  to  it.  It  was  stated 
hj  one  of  them  in  the  affidavit  which  has  been 
filed  on  behalf  of  the  defendants:  "After  the 
receipt  of  the  letter  of  the  24th  Oct  1900  I 
Applied  to  the  defendants  for  their  instructions 
as  to  entering  appearances  for  them,  and  they 
informed  me  that,  in  view  of  the  long  delay  on  the 
part  of  the  plaintiff,  they  regarded  the  action  as 
at  an  end,  and  they  directed  me  not  to  enter  such 
appearances."  Then  the  affidavit  proceeds  thus : 
"Sinoe  the  service  of  the  notice  of  the  present 
application  I  have  again  applied  to  the  defendants 
for  their  instructions,  and  at  my  request  they  have 
instmoted  me  to  do  what  the  ooort  thinks  fit  under 


the  circumstances  to  direct."  That  is  the  position. 
The  application  before  Farwell,  J.  was  under 
the  rule  to  attach  the  solicitors  for  not  having 
performed  their  undertaking.  Farwell,  J.,  on  the 
application  of  the  plaintiff,  made  an  order  ex- 
pressing his  opinion  to  be — and  ordering  in  point 
of  fact— that  the  solicitors  should  in  pursuance  of 
their  undertaking  enter  an  appearance  in  the 
action.  The  question  is  whether  or  not  that  order 
ought  to  be  upheld.  The  main  objection  which 
has  been  pressed  upon  us  is  that,  having  regard 
to  Order  VIII.,  r.  1,  the  writ  for  purposes  of 
service  is  spent,  so  to  speak,  and  no  doubt  Order 
YIII.,  r.  1,  is  to  be  taken  into  consideration  on 
this  question.  It  provides  that  "No  original 
writ  of  summons  shall  be  in  force  for  more  than 
twelve  months  from  the  day  of  the  date  thereof." 
It  is  conceded  on  all  hands  that  that  does  not 
mean  that  it  is  not  to  be  in  force  for  any  purpose, 
but  that  it  is  limited  to  being  in  force  for  the 
purpose  of  service.  Therefore  if  it  is  not  served 
within  the  period  of  twelve  months  it  is  at  an 
end,  for  it  is  no  longer  in  force.  But  there  is  this 
provision:  ''If  any  defendant  therein  named 
shall  not  have  been  served  therewith,  the  plain- 
tiff may,  before  the  expiration  of  the  twelve 
months,  apply  to  the  court  or  a  judge  for  leave  to 
renew  the  writ " — so  that  there  is  an  application 
provided  for  by  a  plaintiff  who  has  not  served  in 
accordance  with  the  rules  of  court  to  be  made  to 
the  court  or  a  jadge  for  the  renewal  of  the  writ— 
"and  the  court  or  judge,  if  satisfied  that  reason- 
able efforts  have  been  made  to  serve  such  defen- 
dant, or  for  other  good  reason,  may  order  that 
the  original  or  concurrent  writ  of  summons  be 
renewed  for  six  months  from  the  date  of  such 
renewal  inclusive,  and  so  from  time  to  time  during 
the  currency  of  the  renewed  writ."  Then  it  pro- 
vides that  "  A  writ  of  summons  so  renewed  shall 
remain  in  force  and  be  available  to  j^revent  the 
operation  of  any  statute  whereby  the  time  for  the 
commencement  of  the  action  may  be  limited  and 
for  all  other  purposes  from  the  date  of  the  issuing 
of  the  original  writ  of  summons."  Order  IX., 
r.  1,  prorides  that  "  No  service  of  writ  shall  be 
required  when  the  defendant  by  his  solicitor 
undertakes  in  writing  to  accept  serrice  and 
enters  an  appearance.  What  has  taken  place 
here  is  not  exactly  in  accordance  with  either  rule. 
The  defendants'  solicitors,  as  I  pointed  out,  with 
their  authority,  upon  the  receipt  of  the  writ 
indorsed  it  that  they  accepted  service  and  would 
enter  an  appearance."  That,  it  seems  to  me, 
means  this :  The  defendants  say,  "  Yon  may  treat 
us  as  served  for  the  purpose  of  this  action,  and 
a  proper  appearance  shall  be  entered  in  due 
course."  It  is  in  point  of  fact,  as  it  seems  to  me, 
on  the  part  of  the  defendants  a  dispemsation  from 
any  further  formal  service.  That  being  done,  any 
further  question  of  service  might  indeed  arise, 
because  the  service  has  not  te^en  place  in  ac- 
cordance with  the  provisions  of  Order  IX.,  r.  1, 
precisely.  But,  nevertheless,  when  you  are  dealing 
with  the  force  of  the  writ  under  Order  YIIL,  r.  1, 
it  seems  to  me  that  it  would  be  taken  into  con- 
sideration— and  very  serious  consideration — ^by  any 
judge  or  court  which  had  to  consider  the  question 
of  the  renewal  of  a  writ  or  its  efficiency.  In  my 
opinion,  after  a  formal  acceptance  of  service  of  a 
writ  in  that  manner  it  would  require  a  very  strong 
case  to  show  that  at  all  events  the  writ  ought  not 
to  be  renewed.    Here  we  are  invited  to  say  what, 
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under  all  the  oironinstanoes  of   the  case,  ia  the 

? roper  thing  to  be  done  in  this  present  action, 
'hat  is  one  oircumstance  which  seems  to  me  of 
very  great  weight.  Another  is  that  the  offer 
was  only  to  remain  open  for  two  months,  and 
that  at  the  end  of  that  period  of  two  months  the 
next  step  was  to  be  taken  in  accordance  with  the 
undertaking  of  the  def  enduits  to  enter  an  appear- 
ance. That  was  not  done.  There  has  been  a 
at  delay — a  delay  of  «ghte«i  months — and 
at  is  a  circumstance  which  the  court  has  to 
take  into  consideration.  But,  looking  at  all  the 
circumstances  of  the  case,  the  delay  has  not  been 
so  great  as  to  deprive  the  plaintiff  of  the  right  to 
say  that,  as  regards  service,  the  writ  ought  to  be 
held  by  the  court  to  be  still  an  effective  writ,  and 
one  to  which  an  appearance  ought  to  be  entered. 
That  is  the  view  which  was  taken  by  Fai-well,  J., 
and  with  that  I  agree.  The  result,  therefore,  will 
be  that  the  appeal  will  be  dismissed. 

RioBT,  L.J. — The  dismissal  of  the  appeal  will 
be  sufficient  under  the  circumstances.  The  appeal 
wiU  be  dismissed  with  costs.   ^^^^^  dUmissed. 

Solidtors  for  the  appellants,  Kerly,  Bon,  and 
Verden. 

Solicitors  for  the  respondent,  Lottghborough, 
Gedge,  Nitibet,  and  Drew. 


HIGH    COURT   OF   JUSTICE. 

GHAITGERT  DIVISION. 
Dec.  6  and  18, 1900. 
(Before  Eekewich,  J.) 
Halbot  v.  Lxns.  (a) 
Principal  and  agent — Warranty  of  authority — 
Mier^presentation  of  fact  —  Mitrepreaentation 
due  to  vnrong  or  omUnon — Liability  for  brecich 
of  warranty. 
L.  signed  an  agreement  for  his  "  wife  and  Dr.  C." 
without   their  authority,   and  they  refused  to 
concur  in  the  agreement.  In  the  ease  of  his  wife, 
L.   believed   and   represented  that  he   had  her 
authority.    In  the  case  of  Dr.  C.  he  stated,  and 
the  other  pariy  to  the  agreement  was  aware,  that 
he  had  not  his  authority.    In  an  action  by  the 
other  party  to  the  agreement  against  L.   to  be 
indemnified   by  him  for   not   procuring   their 
concurrence : 
Held,  that  to  enable  the  plaintiff  to  maintain  his 
action  on  an  implied  contract  by  L.  that  he  had 
authority  to  sign  for  his  wife  and  Dr.  C,  it  wa» 
necessary  to  prove  a  misrepresentaiion  of  fact  by 
L.,  but  not  that  such  misrepresentation  was  due 
to  any  wrong  or  omission  on  his  part ;  that  con- 
sequently   L.    was   liable   in    damages   to    the 
pUiintiffin  respect  of  his  signature  on  behalf  of 
nis  wife  but  not  in  respect  of  his  signature  on 
behalf  of  Dr.  C. 
Smont  V.  Ilbery  (10  M.  &  W.l)  taken  to  be  over- 
ruled by  Oollen  v.  Wright  (8  Ell.  &  Bl.  647). 
In  Aug.  1899  the  firm  of  Halbot  andjLens,  foreign 
meroh^te,  entered  into  an  arrangement  with  their 
creditors.  An  agreement,  intitnleid"  Memorandum 
as  to  understanding  arrived  at  Sept.  Ist  1899," 
was  thereupon  drawn  up.    The  agreement,  which 
was  not  expressed  to  be  made  between  parties, 

(a)  Beported  by  0.  F.  DraoAM,  Biq.,  B«ni«ter-at.L«ir. 


provided  that  Halbot  should  takeover  the  current 
business  of  the  firm,  including  stock,  book  debts, 
trade  marks,  and  goodwill,  paying  Lens  for  the 
stock  as  therein  set  out,  and  undertaking  to  meet 
any  claims  of  customers  for  breach  of  contract ; 
and  that  Lens  should  take  the  firm's  remaining 
assets,  not  compete  in  the  business  for  a  specified 
time,  and  should  pay  in  full  preferential  and 
secured  claims  and  an  agreed  composition  to  the 
ordinary  creditors,  including  costs. 

Clause  3  of  the  ag^reement  was  as  follows : 
AU  olaims  (if  any)  made  or  exiatin^  by  Dr.  Clarke  or 
Mn.  Lena  [L«u'  wife]  againat  Halbot  to  be  released. 

The  agreement  was  signed  by  Halbot  and  also 
by  Lens  "  for  self  and  w3e  and  Dr.  Clarke." 

Dr.  Clarke  and  Mrs.  Lens  were  part  guarantors 
of  the  firm's  banking  account.  Lens  had  no 
authority  to  sign  the  agreement  on  behalf  of  his 
wife  or  of  Dr.  Clarke,  and  they  both  refused  to 
concur  in  it. 

This  was  an  action  brought  by  Halbot  as 
plaintiff  against  Lens  as  defendant,  asking  (inter 
alia)  for  a  declaration  that  Lens  was  bound  under 
the  agreement  to  procure  a  release  by  Dr.  Clarke 
and  Mrs.  Lens  of  all  claims  then  made  or  existing 
by  them  against  the  plaintiff,  and  to  indemnify 
the  plaintiff  therefrom,  and  for  damages. 

By  his  defence  Lens  alleged  that  he  signed  on 
behalf  of  his  wife  and  Dr.  Clarke,  at  the  request 
of  the  plaintiff  Halbot,  who  then  knew  and  was 
informed  that  he  had  no  authority  to  sign  as  agent 
for  eithef  of  them. 

From  the  evidence  it  appeared  that  when  Lens 
signed  the  agreement  he  distinctly  said  tiiat  he 
had  no  authority  from  Dr.  Clarke  to  sign  on  his 
behalf,  and  that  Dr.  Clarke  had  already  refused 
to  sign  it,  a  fact  of  which  the  plaintiff  was  himself 
aware. 

As  regards  his  signature  on  behalf  of  his  wife, 
however,  Lens,  either  believing  that  he  had  it  or 
could  get  it,  represented  that  he  had  her  authority 
to  sign  on  her  behalf. 

Warrington,  Q.C.  and  BeddeU  for  the  plaintiff. 
^This  is   an   agreement  by  Lens  to  procure  a 
release  of  Dr.  Clarke  and  Mrs.  Lens'  claims  on 
the  plaintiff.    If  Lens  had  no  authority  to  sign  as 
their  agent,  then  there  is  an  implied  contract  by 
him  to  procure  their  concurrence,  and  he  ia  liable 
to  us  in  damages  for  it  if  he  does  not  obtain  it: 
C<Altn  V.  Wright,  7  EU.  &  Bl.  301 ;  8  £11.  A,  Bl.  647 ; 
B«  National  Cojfee  Palace   Company;   Ex  parte 
Pantnure,  50  L.  T.  Bep.  38;  24  Ch.  Div.  367. 

Benahaw,  Q.C.  and  Methold  for  the  defendant 
Lens. — As  regards  Lens'  signature  for  Dr.  Glarke, 
he  made  no  misrepresentation  of  fact : 

Beattie  v.  Lord  Sbury,  27  L.  T.  Bep.  398  ;  30  L.  T- 
Bep.  581 ;  L.  Bep.  7  Cb.  App.  777 ;  7  H.  L.  102. 

With  re^rd  to  his  misrepresentation  in  respect 
of  his  signature  on  behaJi  of  his  wife,  he  acted 
bond  fide: 

8mout  V.  Ilbery,  10  M.  &  W.  1. 
He  is  not  therefore  liable  in  respect  of  either 
^K'^*""-  Cur.adv.vuU. 

Dee.  18. —  Kbkbwich,  J. —  Before  discussing 
the  question  which  was  mainly  argued,  and  which 
is  one  of  considerable  importance,  I  must  deal 
with  the  point  urged  on  behalf  of  the  plaintiff 
turning  on  the  construction  of  clause  3  of  the 
memorandum  of  the  Ist  Sept.  1899.    That  memo- 
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randam  was  intended  to  operate  as  an  agreement, 
and  it  is  pi-operly  pleaded  as  an  agreement  in  tfae 
statement  of  claim,  but  it  is  not  beside  the 
-question  to  observe  that  it  ie  not  expressed  to  be 
inade  between  parties,  and  that  it  is  intituled 
"  Memorandum  as  to  understanding  arrived  at 
the  1st  Sept.  1899,"  from  which  it  might  be 
inferred  that  the  document  was  intended  to  con- 
tain the  terms  on  which  an  agreement  was  to  be 
made  rather  than  the  agreement  itself.  The 
.ailment  on  behalf  of  the  plaintiff  with  respect 
to  the  construction  of  clause  3  was  that,  inasmuch 
as  Mr.  Halbot  was  to  be  released,  therefore  this 
«lau8e  expressed  an  agreement  hj  Mr.  Lens  that 
he  would  procure  a  release  for  the  benefit  of  Mr. 
Halbot  I  do  not  think  that  a  fair  construction 
«f  that  clause  standing  alone.  It  is  not  expressed 
as  an  agreement  that  any  one  person  would  pro- 
-cure  a  release,  but  rather  as  a  condition  of  the 
-entire  agreement  that  there  should  be  some  release, 
-and  by  referring  to  the  other  clauses  of  the  agree- 
ment it  is  seen  that  when  it  was  intended  that 
anything  should  be  done  by  either  Mr.  Halbot  or 
Mr.  Lens,  it  was  so  stated  in  plain  language.  But 
now  we  come  to  the  question  whether  the  defen- 
-dani  Lens  is  liable  in  damages  to  the  plaintiff 
-for  not  having  procured  the  concurrence  of 
Dr.  Clarke  and  Mrs.  Lens,  on  the  ground  that  he 
purported  to  sign  the  memorandum  on  their 
behalf  as  well  as  on  his  own.  It  is  agreed  that  the 
law  on  this  subject  is  adequately  expounded  in 
the  judgment  in  Collen  v.  Wright  {uhi  sup.). 
Study  of  the  judgments  delivered  in  the  Queen's 
Bench  Division  and  in  the  Exchequer  Chamber 
-shows  that  there  was  no  doubt  in  the  mind  of  any 
-of  the  judges  what  was  the  question  falling  for 
-decision,  and  indeed  this  is  as  cleai'ly  stated  in  the 
dissentient  judgment  of  Cockbum,  L.C.J.,  as  it 
is  in  the  judgment  of  the  majority  of  the  Court 
■of  Exchequer  Chamber,  delivered  by  Willes,  J. 
I  conld  cite  many  passages  by  way  of  illustra- 
tion, but  will  take  one  only  from  the  judgment 
of  Cockbum,  L.C.J.  He  says :  "  The  proposition 
-we  are  called  upon  to  affirm  is  that  by  the  law 
of  England  a  party  making  a  contract  as  agent 
in  the  name  of  a  principal  impliedly  contracts 
-with  the  other  contracting  party  that  he  has 
authority  from  the  alleged  principal  to  make  the 
-contract,  and  that  if  it  turns  out  that  he  has  not 
this  anthority,  he  is  liable  in  an  action  on  such 
implied  contract."  That  proposition  was  in  effect 
affirmed  by  the  Court  of  Queen's  Bench,  and  by 
the  majority  of  the  Court  of  Exchequer  Chamber. 
The  decision  does  not  proceed  on  the  footing  of 
iihere  having  been  any  wrong  or  omission  to  do 
right  on  the  part  of  the  agent  in  order  to  make 
iiim  personally  liable  on  a  contract  made  in  the 
name  of  his  principal,  and  the  judgment  in 
Smout  V.  Ilbery  (ubi  sup.),  which  was  delivered 
fifteen  years  IJetore  CoUen  v.  Wright  (ubi  lup.), 
must  be,  I  think,  taken  to  be  overruled  by  the 
latter  case.  The  conclusion,  therefore,  is  that  in 
order  to  enable  a  plaintiff  to  maintain  an  action 
on  such  a  contract,  he  must  prove  a  misrepre- 
-sentatiou  in  fact — that  is  to  say,  a  representation 
by  the  defendant  that  he  was  authorised  to  sign 
on  behalf  of  an  alleged  principal  when  in  fact  he 
was  not  so  authorised ;  but  he  need  not  prove  that 
-this  misrepresentation  was  due  to  an  omission  or 
wrong  of  the  party  signing.  The  decision  in 
Collen  v.  Wright  {ubi  Blip.)  is  briefl)»  summarised 
on  these  lines  by  Mellish,  L.J.  in  BeaiHe  v.  Lord 


Ebury  (ubi  lup.),  to  which  case  I  mnst  again 
presently  refer.  If,  therefore,  the  case  against  the 
defendant  Lens  simply  is  that  having  no  autho- 
rity to  sign  on  behalf  of  his  wife  or  Dr.  Clarke, 
he  nevertheless  signed,  as  in  fact  he  did  as  their 
agent,  he  must  be  regarded  as  having  entered  into 
a  contract  that  he  had  authority  so  to  sign — that 
is,  to  bind  them — and  if  there  were  no  such  autho- 
rity he  must  be  held  to  have  made  a  misrepre- 
sentation in  fact  which  renders  him  liable  to  an 
action  on  the  implied  contract.  The  defendant, 
Mrs.  Lens,  never  authorised  her  husband  to  sign 
the  memorandum  of  agreement  on  her  behalf,  or 
to  agree  to  its  terms.  He  thought  that  he  had 
such  authority,  or  that  she  would  ratify  his 
bargain  on  her  behalf,  and  the  plaintiff  apparently 
took  this  for  granted.  The  proposition  affirmed 
by  Collen  v.  Wright  (ubi  sup.)  is  directly  applic- 
able, and  the  plaintiff  is  entitled  to  judg- 
ment on  that  footing.  There  was  some  dis- 
cussion about  the  measure  of  damages,  but  the 
principle  is  well  settled,  and  I  do  not  anticipate 
any  difficulty  in  applying  it  to  the  case  in 
dispute.  Therafore  I  say  no  more  about  that 
now.  The  case  against  the  defendant  Lens 
on  the  alleged  misrepresentation  that  he  had 
authority  to  sign  for  Dr.  Clarke  stands  on  a 
different  footing.  The  result  of  the  evidence  is, 
I  think,  clearly  to  establish  that  both  the  plaintiff 
and  the  defendant  Lens  equally  knew,  not  merely 
that  the  defendant  Lens  had  no  authority  to 
bind  Dr.  Clarke,  but  that  Dr.  Clarke  had  posi- 
tively declined  to  assent  to  the  terms  of  the 
agreement  so  far  as  they  affected  him.  Is  it 
possible,  under  these  circumstances,  to  say  that 
the  defendant  Lens  made  a  misrepresentation  of 
fact!'  There  is  a  passage  in  the  judgment  of 
Mellish,  L.J.  in  Beattie  v.  Lord  Ebury  (ubi  sup.) 
which,  to  my  mind,  throws  much  light  on  this 
question.  He  says :  "  Supposing  when  an  agent 
comes  and  professes  to  make  a  contract  on  behalf 
of  his  principal,  instead  of  trusting  his  represen- 
tation that  he  has  power  to  bind  his  principal,  the 
person  dealing  with  the  agent  were  to  ask  to  see 
his  authority,  and  a  power  of  attorney  executed  by 
the  principal  were  shown  to  him,  and  he  took  the 
opinion  of  his  lawyer  as  to  whether  the  power  of 
attorney  was  sufficient  to  bind  the  principal  and 
was  advised  that  it  was  snffizient  to  bind  the 
principal,  and  then  after  that  a  contract  was 
made,  and  it  turned  out  when  the  point  was  raised 
in  a  court  of  law  that  the  power  of  attorney  was 
insufficient  —  under  such  circumstances  I  am 
clearly  of  opinion  that  there  would  be  no  warranty 
on  the  part  of  the  agent  that  the  power  of 
attorney  was  good  in  point  of  law."  The  case  pat 
by  Mellish,  L.J.  is  not  on  all  fours  with  that  I 
have  to  deal  with  here,  but  it  strongly  accentuates 
the  position  that  in  order  to  maintain  such  an 
action  there  must  be  misrepresentation  of  fact 
trusted  by  the  person  to  whom  it  is  made,  and  I 
cannot  see  myself  how  a  man  can  be  properly  said 
to  have  made  such  a  misrepresentation  where  in 
truth  and  in  substance  he  has  said,  "  Although  I 
will,  if  you  wish  it,  sign  this  on  behalf  of  the 
alleged  principal,  I  tell  you  plainly  that  I  have  no 
authority  from  him  to  do  so  and  have  every  reason 
to  believe  that  such  authority  will  not  hie  forth- 
coming." A  man  of  course  might  say,  "I  have 
no  anthority  and  probably  cannot  ootain  such 
authority,  but  yet  I  will  contract  to  obtain  it  and 
ran  the  risk  of  damages."    Such  a  contract  is  con- 
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ctivable,  and  would  be  good  in  law,  bnt  oueht  not, 
I  think,  to  be  inferred  except  from  facts leadins 
direotiy  to  that  conolnaion;  and  I  do  not  find 
those  nicti)  here.  I  think  it  far  more  likely  that 
it  was  agreed  between  the  parties  that  the  defen- 
dant Lena  should  add  his  signature  on  behalf  of 
Dr.  Clarke  for  what  it  was  worth,  each  party 
recognising  that  in  all  probability  it  was  worth 
nothing.  In  my  judgment,  therefore,  the  plaintiff 
has  failed  to  establish  misrepresentation  of  fact 
against  the  defendant  Lens  as  remrds  his  signa- 
ture on  behalf  of  Dr.  Clarke,  and  the  action  is 
not  maintainable  to  that  extent.  The  result  is 
that  the  plaintiff  has  succeeded  in  part  and  failed 
in  part.  I  do  not  see  mv  way  to  distribute  the 
costs  otherwise  than  on  tne  principle  of  equality, 
and  the  plaintiff  will  therefore  hare  such  judg- 
ment as  ne  is  entitled  to  without  costs. 

Solicitors :  Clarke  and  Blundell,  for  Gordon, 
Hunter,  and  MaoMasUr,  Bradford ;  Muttey  and 
FeUawet,  for  Vint,  ParMnaon,  Hill,  and  i'Uiick, 
Bradford. 


Nov.  23,  24,  and  Dee.  11, 1900. 
(Before  Btbnk,  J.) 
TuBNBB  V.  Smith,  (a) 
Mortgage — Payment  by  mortgagor  to  solicitor — 
MitappropruMon     bjy     eolioitor — Transfer    of 
mortgage  without  privity  of  mortgagor — Priority 
between  mortgagor  and  transferee. 

A  morig<igor  {the  plaintiff)  gave  her  solicitor 
money  to  pay  off  the  mortgage.  The  solieiior 
appropriated  the  money  to  his  own  use.  No 
inquiry  was  made  by  the  mortgagor  for  the  title 
deeds  or  a  reconveyance  of  the  legal  estate.  The 
mortgagor's  solieiior  continued  to  pay  interest 
on  the  mortgage.  He  ultimately  took  a  transfer 
of  the  mortgage  to  himself,  and  on  the  following 
day  transferred  it  to  the  defendant,  who  took  it 
in  good  faith  for  value  and  viithout  notice  of  the 
state  of  account  between  mortgagor  and  mart- 
gagee. 

The  solieiior  having  absconded,  the  fraud  was  dis- 
covered. 

Held,  that,  as  the  mwigage  debt  had  been  paid  off 
at  the  date  of  the  transfer  by  the  mortgagor's 
solieiior  without  jwtiee  to  the  mortgagor,  his 
transferee  could  not  treat  the  charge  as  subsisting, 
and  the  mortgagor  was  therefore  entitled  to  have 
a  reconveyance  of  the  property. 

Action  for  reoonyeyance  and  delivery  up  of  the 
title  deeds  of  certain  mortgaged  property. 

On  the  23rd  Deo.  1879,  the  plaintiff.  Lady  Mary 
Ann  Page  Turner,  being  then  owner  in  fee  simple 
of  No.  1,  Qneensborout^-terrace,  Bayswater,  by  a 
memorandura  in  writing  charged  the  property 
with  repajrment  to  James  Ingram,  Cartmell 
Harrison,  and  James  Crofts  of  lOOOZ.  and  interest, 
and  by  another  memorandum  in  writing,  dated 
the  26th  Oct.  1880,  she  further  charged  Uie  pro- 
perty to  the  same  persons  with  the  repayment 
of  600Z.  and  interest. 

By  a  deed  of  settlement,  dated  the  11th  June 
1881.  made  on  the  marriage  of  the  plaintiff  with 
the  B«v.  Thomas  Isaac  Guest,  the  propertv  was 
conveyed,  subject  to  the  memoranda  of  charge, 
to  uses  under  which  the  plaintiff  became  legal 
tenant  for  life  in  possession. 

(a)  Beported  bj  F.  OOCLS,  Eni.,  Buil«t«r-«t-I«ir. 


By  deed,  dated  the  20th  Nov.  1886,  made 
between  Messrs.  Ingram,  Harrison,  and  Crofts  of 
the  fiivt  part,  the  aer.  T.  I.  Guest  and  ^e  plain- 
tiff, his  wife,  of  the  second  part,  Cartmell  Harri- 
son of  the  third  part,  and  Messrs.  Freeman  of  the 
fourth  part,  the  mortgage  debt  of  15001.  and 
interest  was  transferred,  and  the  property  was 
conveyed  to  Messrs.  Freeman  by  way  of  mortgage 
to  secure  the  same  debt  and  interest. 

By  deed,   dated  the  23rd  Dec.  1886,  the  mort- 

S,ge  was  transferred  bv  Messrs.  Freeman  to 
essrs.  Maul,  and  by  them  to  William  Negus, 
the  last  transfer  being  dated  the  30th  Jan.  1891. 

The  mortgage  debt  and  security  were  trans- 
ferred, on  the  8th  Dec.  1893,  from  Negus  to 
Mary  Le  Neve  Foster,  and  by  her  again,  on  the 
20th  Feb.  1896,  to  Thomas  James  Hamp. 

All  the  transfers  subsequent  to  that  to  Messrs. 
Freeman  were  effected  without  any  reference  to 
the  mortgagor  (the  plaintiff),  who  was  not  a  party 
to  any  of  the  deeds.  No  notice  of  them  was 
given  to  her,  nor  were  any  inquiries  made  of  her 
as  to  the  state  of  the  account  or  otherwise. 

In  the  months  of  Feb.  and  April  1S92,  and 
while  the  mortetge  was  still  vested  in  Negua,  the 
plaintiff  put  Cartmell  Harrison,  who  was  acting 
as  her  sohcitor,  in  funds  for  the  purpose  of  paying 
off  the  mortgage,  which  he  undertook  to  do.  He, 
however,  appropriated  the  money,  and  maintained 
the  fraud  oy  continuing  to  pay  interest  on  the 
mortgage  as  it  became  due  to  the  mortgagee  for 
the  tune  being. 

No  inquiry  was  made  in  1892  or  subsequently 
by  the  plaintiff  for  any  reconveyance  or  receipt 
by  the  mortgagee,  nor  for  the  deeds  relating  to 
the  property.  She  apparently  left  the  whole 
matter  m  the  hands  of  her  solicitor,  Cartmell 
Harrison,  and,  as  she  never  paid  any  more  interest 
and  was  not  charged  in  account  with  any  by 
Harrison,  her  suspicions  were  not  aroused  in  any 
way. 

In  Jan.  1896.  while  the  mortgage  was  still 
vested  in  Maiy  Le  Neve  Foster,  Negus — who,  it 
appeared,  was  acting  as  her  solicitor — was  press- 
ing Harrison,  who  had  been  paying  the  interest 
as  if  on  behalf  of  the  plaintiff,  for  payment  of  the 
mortgage  debt,  and  tbis  resulted  m  the  transfer 
to  Hamp,  who  was  a  dient  of  Negus. 

At  the  end  of  May  or  on  the  1st  June  1897, 
Negus  apparently  gave  notice  on  behalf  of  Hamp 
to  Harrison  cailmg  in  the  mortgage,  for  on  the 
1st  June  1997  Harrison  wrote  to  Negus  : 

I  retnm  the  notice.  You  do  not  my  when  the  money 
is  to  be  paid  off.  I  piesmns  in  six  months. 

Harrison  then,  it  appeared,  represented  to 
Negus  that  he  was  arranging  a  transfer.  On  the 
2nd  Sept.  1897  he  wrote  to  Negus : 

I  return  yoa  this  draft  transfer  approved.  The 
money,  however,  will  not  be  in  for  some  littla  time. 

The  draft  transfer  referred  to  was  believed  to 
have  been  in  blank  so  far  as  the  name  of  the 
transferee  was  concerned. 

Harrison  then  was  apparently  negotiatii^  with 
one  J.  W.  Smith  to  become  tranneree  of  some 
mortgage,  although,  as  found  by  tii»  court,  there 
was  no  evidence  to  show  that  ne  identified  tho 
particular  mortgage  he  intended  to  obtain  a. 
transfer  of ;  but  on  the  20th  Sept.  1897  he  wrot» 
to  Negus  to  this  effect : 

We  shall  be  prepared  to  complete  the  b«aifer  on  the 
let  Oct. 
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On  the  1st  Oct.  1897  Harrison  again  wrote  to 
Negas: 

For  lome  reaion  or  other  (I  do  not  know  what)  my 
client  did  not  send  hia  oheqas  •■  he  promued  to  do 
to-day,  bat  I  have  written  to  him  to  aak  him  to  lee  me 
on  Monday  morning,  when  I  shall  no  donbt  get  it  and 
complete. 

And  on  the  same  day  he  wrote  to  J.  W.  Smith : 

I  am  dieappointed  at  not  hearing  from  yon  or  seeing 
yon.  I  shall  be  coming  np  on  Monday  ...  so  as 
to  have  the  opportunity  of  seeing  yon. 

J.  W.  Smith  forwarded  to  Harrison  15001.  on 
or  before  the  4th  Oot.  1897,  and  the  cheque  was 
duly  paid  in  to  Harrison's  bankers  on  the  follow- 
ing day. 

By  a  deed  of  transfer,  dated  the  4th  Oct.  1897, 
Hamp  transferred  the  mortgage  debt  and  pro- 
perty to  Harrison,  and  on  the  following  day 
Harrison  transfen-ed  to  J.  W.  Smith  and  the 
defendant,  in  whom  the  whole  interest  formerly 
of  J.  W.  Smith  and  himself  was,  at  the  time  of 
this  action,  vested. 

The  deeds  were  handed  over  by  Harrison  to 
the  Messrs.  Smith,  and,  as  Harrison  continued  to 
pay  interest  to  them  until  April  1899,  their  sus- 
picions were  not  aroused,  and  no  question  was 
raised  until  Dea  1899,  when,  Harrison  having 
absconded,  application  was  made  to  the  plaintiff 
for  payment  of  the  half-year's  interest  which 
became  due  in  the  October  previous. 

The  action  was  brought  to  establish  the  right 
of  the  plaintiff,  as  mortgagor,  to  have  a  reconvey- 
ance and  delivery  up  of  the  title  deeds  on  pay- 
ment of  costs  of  reconveyance. 

It  was  admitted  that  there  was  no  moral  blame 
or  carelessness  attributable  to  the  plaintiff  and 
defendant. 

Norton,  Q.G.  and  Rcuhleigh  for  the  plaintiff. — 
Payment  to  the  original  mortgagee  without 
notice  of  a  transfer  is  good  as  against  the 
transferee;  the  transferee  in  such  a  case  takes 
subject  to  the  state  of  account  between  the  mort- 
gagor and  the  mortgagee  at  the  date  of  the 
trwsfer,  and  the  mortgagor  has,  therefore,  the 
same  rights  against  the  transferee  as  against 
the  mortgagee.  The  following  cases  were 
referred  to : 

Matthems  v.  Wallwyn,  4  Yes.  118 ; 

Waiianu  r.  Sorrell,  4  Yea.  389  ; 

Norriih  v.  Manhall,  5  Madd.  475 ; 

B«  Lord  Bouthampton't  Eitate,  43  Ii.  T.  Bep.  687  ; 

16  Ch.  Div.  178 ; 
Dinon-r.  Winch,  82  L.  T.  Bep.  437  ;  (1900)  1  Ch. 

736; 
Gordon  v.  James,  53  L.  T.  Bep.  641 ;  80  Ch.  Div. 
249. 

Bowden,  Q.C.  and  FhiUpotts  for  the  defendant. 
—The  defendant  cannot  be  deprived  of  any  legal 
estnte  or  advantage  he  has  honestly  acquired  for 
value  and  without  notice  : 

Heath  v.  Crealoek,  il  L.  T.  Bep.  650;  L.  Bep.  10 
Ch.  22. 

They  also  cited 
Barman  v.  Bichardt,  10  Hare,  81  ; 
Thuritan  r.  Nottingham  Permanent  Benefit  Build- 
ing Society,  83  L.  T.  Bep.  424;    (1901)  1  Ch.  88. 

Btsnb,  J.  (after  stating  the  facta,  said :) — The 
real  question  is,  which  of  two  innocent  parties, 
the  plaintiff  or  defendant,  is  to  suffer  for  the 
frauds  of  Oartmell  Harrison,  the  plaintiff  claim- 


ing that  upon  the  transfer  to  Oartmell  Hitrriaoi» 
by  Hamp  the  mortgage  debt  was  discharged,  and 
that  by  taking  a  transfer  without  the  privity  of 
the  mort^igor  the  transferees,  Messrs.  Smith, 
became  bound  by  the  state  of  account  as  then 
existing  between  their  transferor  and  the  mort- 
gagor, and  that  theiefore  the  defendant  cannot 
claim  to  hold  the  property  as  against  the  plaintiff. 
On  the  other  hand,  it  is  contended  tnat  the 
plaintiff  by  her  neglect,  in  not  seeing  that  she 
obtained  a  reconveyance  or  receipt  for  the  mort- 
gage money,  and  by  not  asking  for  the  deeds, 
put  it  into  the  power  of  Harrison  to  commit  the 
fraud,  and  gave  colour  to  the  false  representa- 
tions which  were  made  in  the  transfer  to  Messrs, 
Smith  as  to  the  subsistence  of  the  mortgage 
debt.  It  is  also  suggested  that  the  two  transfers 
of  the  4th  and  5th  Oct.  1897  must  be  looked  npoo. 
as  parte  of  one  transaction,  and  that  the  transfer- 
to  Harrison  ought  not  to  be  regarded  as  repre- 
senting anything  more  than  part  of  the  maohinery 
for  transferring  the  debt  and  security  from  Hamp 
to  Messrs.  Smith  and  not  as  representing  any 
real  transaction.  Up  to  the  date  of  the  transfer 
to  Cartmell  Harrison  the  plaintiff  admite  that, 
as  between  herself  and  the  subsequent  trans- 
ferees, there  was  a  valid  and  subsisting  debt  and 
mortgage  security,  inasmuch  as  no  ^art  of  the 
debt  had  been  paid,  although  Harrison  as  the 
plaintiff's  agent  had  received  the  money  for  the 
express  purpose  and  with  the  obligation  of  paying 
off  the  then  mortgage  in  the  year  1893.  The 
effect  in  law  of  takine  a  transfer  of  a  mortgage 
without  the  privity  of  the  mortgagor  has  been 
so  recenUy  summed  up  by  Cozens-Uardy,  J.  in 
the  case  of  Dixon  v.  (Finch  {ubi  tup.),  that  I 
cannot  do  better  than  adopt  his  words :  "  It  is 
well  settled  that  where  a  mortgage  is  transferred 
without  the  privity  of  the  mortgagor  the  trans- 
feree takes  subject  to  the  state  of  account 
between  the  mortgagor  and  mortgagee  at  the 
date  of  the  transfer :  (Matthetot  v.  WaUwyn,  ubi 
sup.).  And  it  is  also  well  settled  that  payment  of 
interest  or  paymente  on  account  of  principal 
made  by  the  mortgagor  to  the  mortgagee  after, 
but  without  notice  of,  a  transfer  must,  in  th» 
absence  of  collusion,  be  allowed  to  the  mortgagor 
as  against  the  transferee:  (Williama  v.  BorreU, 
4  Yes.  389).  This  doctrine  has  been  extended- 
to  the  case  where  the  whole  mortgage  debt  is, 
nnder  similar  circumstances,  paid  off :  (see 
Norrish  r.  Marthall,  ubi  eup.,  and  Be  Lord 
Southampton's  Estate,  ubi  gup.).'  I  need  not  refer 
to  the  expression  of  opinion  which  follows, 
because  the  learned  judge  recognises  the  law  as 
stated,  nor  need  I  go  further  into  the  decision  in 
that  case,  either  in  the  court  of  first  instance  or 
in  the  Court  of  Appeal,  as  it  turned  on  very 
special  facte  which  differ  from  those  in  the 
present  case.  Starting  with  the  stetement  of  the 
law  as  above,  it  appears  to  me  that,  assuming  the 
transfer  to  Harrison  to  have  operated  as  an 
assignment  and  conveyance  to  him  in  his 
personal  capacity,  and  not  in  the  capacity  of 
trustee  for  Smith,  the  result  must  follow  that  the 
mortgage  debt  immediately  became  discharged, 
and  uiat  he  held  the  property  as  trustee  for  the 

Slaintiff,  the  principle  being,  as  steted  by  Sir 
ohn  Leach  in  Norriah  v.  Marthall  {ubi  *Mp.)k 
"That  as  against  on  assignee  wittiout  notice" 
(meaning  without  notice  to  the  mortgagor)  "  tiie 
mortgagor  has  the  same  rights  as  he  has  against 


Digitized  by 


Google 


706-Voi.  Lxxxni.] 


THE  LAW  TIMES. 


[7«b.  9,  1961. 


1 


Ghajt.  Dry.] 


Deteboeb  r.  Sandbman,  Clabk,  and  Co. 


[Ohak.  Dnr. 


the  mortgagee,  and  whatever  he  can  claim  in  the 
way  of  set-off  or  mutual  credit  as  against  the 
mortgagee  he  cam  claim  eqoallj  against  the 
assignee."  There  is  no  evidence  that  Harrison 
had  agreed  to  invest  Smith's  money  in  a  par- 
ticular mortgage,  and,  although  it  is  not  very 
-easy  to  understand  why  Harrison  took  the 
transfer  to  himself  only  to  retransfer  it  on  the 
following  day,  the  fact  remains  that  he  did  take 
a  transfer  to  himself,  and  it  may  be  that,  being 
uncertain  whether  he  should  get  the  money  from 
Smith,  he  obtained  the  transfer  to  himself  before 
receiving  the  cheque.  He  certainly  did  so  before 
the  cheque  was  credited  to  him.  The  money  paid 
by  Harrison  to  Negus  was  paid  by  cheque  drawn 
on  the  accoant  of  the  firm  of  Ingram  and  Co 
at  Messrs.  Hoare's  and  was  debited  to  the  firm 
on  the  5th  Oct.;  and  I  am  nnable  to  hold 
that  at  the  time  of  the  ti-ansfer  to  himself  he 
bad  constituted  himself  a  trustee  of  the  par- 
ticular security  for  the  Messrs.  Smith ;  and  I 
think,  therefore,  that  the  latter,  having  taken  the 
transfer  from  Harrison  without  the  privity  of  the 
mortgagor,  the  defendant  can  only  hold  it  against 
the  latter  subject  to  the  state  of  account  between 
Harrison  and  the  mortgagor.  As  between 
Harrison  and  the  mortgagor,  the  mortgage  debt 
was  non-existent.  It  appears  to  me  that  the 
mortgagor  never  lost  her  right  to  redeem,  and 
that  directly  her  agent,  who  had  received  the 
amount  to  pay  off  the  mortgage,  became  himself 
the  transferee  of  the  mortgage,  the  debt  was 
extinguished,  and  no  transferee  from  him  could 
treat  the  debt  as  a  subsisting  charge  npon  the 
property.  In  the  result  I  think  the  plaintiff  is 
«ntitled  to  succeed  and  to  have  a  reconveyance. 

Solicitors  for  the  plaintiff,  Beachcrqft,  Thompion, 
and  Uo. 

Solicitors  for  the  defendant,  B.  T.  Harding,  for 
H.  WUla  Chandler,  Basingstoke. 


Nov.  14  and  15, 1900. 

(Before  Fab  will,  J.) 

DEVEBais  V.  Sandeman,  Claek,  and  Co.  (a) 

Mortgage — Shares  in  company — Right  to  sell  after 
reasonable  time  for  payment  of  mortgage  debt 
either  with  or  without  express  power  of  sale. 

JL  firm  of  stoehbroliers  hoiight  shares  in  a  company 
on  the  instructions  of  and  for  A.  A.  was  unabh 
to  pay  the  whole  purchase  money,  and  the 
balance  was  paid  by  the  brokers  on  an  agreement 
tlutt  the  shares  should  be  registered  in  their 
names,  and  be  held  by  them  as  mortgagees  to 
secure  the  repayment  of  this  balance.  A., 
aUhou^h  repeatedly  requested  to  do  so,  never 
paid  anything  in  respect  thereof.  Later  on  the 
assets  and  undertaJcing  of  the  company  were 
transferred  to  a  new  company  on  reeonstraction, 
and  the  brokers  became  the  allottees  of  shares 
in  this  company  in  lieu  of  those  in  tlie  old  com,- 
pany  on  paym,ent  of  a  trifling  sum  per  share. 
This  sum  A.  was  requested  to  advance,  but 
/ailed  to  do  so.  The  new  shares  having  risen, 
the  brokers  sold  them.  In  an  action  for  redemp- 
tion or  dam^agesfor  wrongful  sale  : 

'Seld,  (1)  that  a  mortgagee  of  shares  registered  in 
his  own  Tuime  is  without  any  express  power 
entitled  to  sell  them  after  a  reasondole  tims  such 

(a)  Beported  by  A.  W.  Chastib,  Eaq.,  Bani«t«r-»t-L*w. 


as  had  elapsed  here  for  payment  of  the  mortgage 
debt.  (2)  That  on  the  evidence  there  was  an 
implied  agreement  that  there  should  be  such  a 
power  of  sale. 
The  defendants  submitting  to  account,  the  claim 
was  dismissed. 

This  was  on  action  against  a  firm  of  stockbrokers 
claiming  redemption  of  certain  shares  in  a  gold 
mining  company,  or  in  the  alternative,  damages 
for  wrongful  safe  of  the  shares. 

It  appeared  that  in  July  1897  the  defendants, 
acting  on  the  plaintiff's  instructions,  had  bought 
for  him  on  the  Exchange  700  shares  in  the  Central 
Boulder  Gold  Mines  Limited. 

The  plaintiff  was  only  able  to  provide  part  of 
the  purchase  money,  and  the  balance,  amounting 
to  538{.  odd,  was  paid  by  the  defendants  on  the 
verbal  understandmg  that  on  the  next  account 
day  the  shares  should  he  transferred  into  the 
names  of  two  members  of  the  defendants'  firm,  to 
be  held  by  them  by  way  of  mortgage  to  secure 
the  sum  due  from  the  plaintiff  to  them  thereon. 

On  the  Slst  Aug.  the  defendants  wrote  the 
plaintiff  as  follows : 

Ws  have  been  expecting  to  leoeive  from  yon  a  further 
remittance  aa  promised  by  yon  to  complete  the  amonnt 
dne  to  na  on  the  pnrcluue  of  the  sharee  which  have  been, 
as  desired  by  yon,  registered  in  onr  names,  and  are 
■ubjeot  to  the  amonnt  yoa  owe  na  plus  intereat  to  the 
next  accoant  day,  Sept.  15,  at  yoor  diapoaal.  Should  yon 
not  place  na  in  funda  by  that  data  we  ahall  deem  onr- 
aelvea  at  liberty  to  sell  at  onr  diaoretion  as  to  date,  and 
at  the  then  market  prioe,  the  aharea  we  hold. 

The  plaintiff  did  not  comply  with  the  terms  of 
this  letter,  nor  did  he  make  any  further  payment 
in  respect  of  these  shares,  although  repeatedly 
requested  by  the  defendants  to  do  so.  A  year 
having  elapsed,  and  the  defendants  still  retaining 
the  shares,  the  company  went  into  liquidation 
with  a  view  to  reconstruction,  and  its  assets  and 
undertaking  were  transferred  to  a  new  company. 
In  the  course  of  the  reconstruction  the  defendants 
received  a  circular  to  the  effect  that  the  holders 
of  those  shares  would  be  entitled  to  1050  sharee 
in  the  new  company  on  the  payment  of  a  balance 
of  3s.  a  share.  This  circular  was  sent  by  the 
defendants  to  the  plaintiff. 

In  July  1899  the  plaintiff  applied  to  the  defen- 
dants for  an  account,  which  they  rendered,  showing 
a  balance  of  5952.  28.  9(2.  due  to  them,  and  they 
informed  the  plaintiff  that  inasmuch  as  he  had 
failed  to  provide  the  necessary  funds  for  taking 
up  the  shares  in  the  new  company,  he  bad  for- 
feited all  right  to  any  interest  in  that  company. 
The  defendants  having  paid  the  balance  of  3s.  a 
share,  the  shares  in  the  new  company  were  allotted 
to  them,  and  these  shares  having  subsequently 
risen  on  the  market,  they  sold  them  without 
further  reference  to  the  plaintiff.  The  plaintiff 
thereupon  alleged  that  this  sale  was  without  notice 
to  him,  and  that  as  since  the  sale  the  prioe  of  the 
shares  had  again  risen,  he  had  sustained  loss  by 
reason  thereof. 

The  defendants  admitted  the  sale,  and  although 
at  the  time  they  claimed  to  retain  the  whole  of 
the  proceeds  for  their  own  benefit,  by  their  defence 
they  expressed  a  willin^^ness  to  account,  and  de- 
livered an  account  showing  a  balance  in  favour  of 
the  plaintiff  of  552.  4s.  lid.  which  they  brought 
into  court,  and  submitted  that  that  sum  was  in 
satisfaction  of  the  plaintiff's  claim. 


Digitized  by 


Google 


Feb.  9,  1901.] 


THB  LAW  TIMES. 


[Vol.  Lxxxra.— 707 


Ohah.  Diy.] 


DXVEBQES  «.  SaNDXMAN',  OlABK,  AND  GO. 


[Chan.  Diy. 


Bobert  WdOaee,  Q.C.  and  SUttfi^  for  the 
plaintiff. — ^We  submit  that  in  the  oircamstances 
we  are  entitled  to  one  branch  of  the  altematiTe 
relief  claimed.  No  notice  was  given  by  the  de- 
fendants to  us  of  their  intention  to  sell. 

Upjohn,  Q.O.,  and  Stewart- Smith  for  the  defen- 
dants.— ^The  deJPendants  were  mortgagees  of  these 
gharesfor  the  original  debt  and  interest,  and  they 
were  justified  in  recouping  themselves  the  ex- 
penses incurred  in  taking  the  new  shares  with  the 
like  interest  as  that  under  the  original  debt. 
From  the  correspondence  it  seems  clear  that  it 
was  intended  they  should  have  a  power  of  sale. 
But  apart  from  that,  that  is  impUed  in  their 
mortgage,  the  security  being  of  a  fluctuating 
nature: 

Tucker  t.  Wilson,  1  P.  Wma.  262 ; 

Xoelnoood  ▼.  Xwtr,  2  Atk.  303  ; 

Exfarte  OfficuH  Receiver ;  Re  Morritt,  56  L.  T.  Bep. 
52;  18Q.B.Dir.  222; 

France  t.  Clark,  48  L.  T.  Bap.  185 ;  22  Ch.  Div. 
830. 

See  also 

Cook  on  Mortgages,  by  Bobbins,  p.  275 ; 
Kemp  y.  Wettbrook,  1  Vea.  278 ; 
Latigton  t.  Watte,  18  L.  T.  Bep.  80;  L.  Bep.  6  £q. 
165. 

The  sale  only  took  place  after  a  reasonable  time, 
and  sufficient  notice  was  given.  The  claim  for 
damages  is  improper,  inasmuch  as  an  account 
could  have  been  had  on  summons. 

JB.  Wallace  in  reply. — There  was  no  power  of 
sale,  and  even  if  there  were,  according  to  the  cases 
relied  on  by  the  defendante  the  circumstances 
here  are  quite  different.  The  plaintifF  never  had 
notice  of  the  intended  sale,  and  indeed  had  reason 
to  believe  that  they  had  been  disposed  of  long 
before.  Be  Morritt  (libi  tup.)  and  Tucker  v.  WiUon 
(ubi  sup.)  are  distinguishable. 

Fabwbli.,  J.  stated  the  facte  and  dissented 
from  the  defendante'  view  that  the  security  would 
be  liable  to  forfeiture  unless  the  new  shares  were 
taken  up  by  the  plaintiff,  and  he  held  that  in  any 
event  the  defendante  as  mortgagees  were  justified 
in  realising  a  sufficient  number  of  the  new  shares 
to  recoup  themselves  the  expense  of  teking  them 
up.  His  Lordship  continued  as  follows : — Two 
questions  arise  in  this  case :  First,  has  a  mort- 
gagee of  shares,  who  has  a  legal  title,  by  reason 
of  their  having  been  transferred  into  his  name,  a 
right  at  law  or  in  equity,  or  both,  to  sell  those 
shares,  if  he  cannot  get  paid  after  a  reasonable 
time  has  elapsed  ?  Secondly,  assuming  that  the 
gmeral  law  is  against  the  defendante,  is  there  in 
this  particular  case  any  implied  agreement  that 
thqr  shall  have  such  a  power  of  sale  P  The 
general  principle  is  steted,  in  my  opinion  accu- 
rately, in  Bobbins  on  Mortgages  (which  is  founded 
on  Mr.  Cook's  book),  at  the  bottom  of  p.  275. 
He  is  dealing  with  mortgages  of  stock,  and  in  my 
opinion  the  shares  in  this  company  stand  on  the 
same  footing :  "  Express  powers  were  not  formerly 
necessary  on  mortgages  of  stock,  or  in  the  in- 
strumente  of  defeasance  executed  by  the  trans- 
feree; nor  need  a  mortgagee  of  stock  now  rely 
on  his  statutory  power  in  order  to  realise  his 
security  by  sale.  If  stock  is  iteeK  made  the 
security  for  money,  and  the  day  appointed  for 
payment  is  passed,  the  mortgagee  may  at  once 
proceed  to  sell  the  stock,  and  repay  himself 
principal   and   interest,  without   any  authority 


from  the  mortgagor,  and  without  commencing  an 
action  of  foreclosure."  The  authority  he  cites  for 
that  is  Tucker  v.  Wilson  {ubi  sup.).  That  was  a 
oase  of  Exchequer  annuities.  Lord  Harcourt, 
L.C.  took  the  view  that  there  was  no  implied 
power  of  sale  given  by  law  in  that  case,  be<»,use 
he  thought  the  annuities  were  like  renteharges 
issuing  out  of  lands,  and  not  like  stocks,  "  which 
may  be  thought  to  be  of  imaginary  value."  That 
was  reversed  Dy  the  House  of  Lords ;  but  I  pause 
for  a  moment  to  see  what  was  the  ground  of  the 
Lord  Chancellor's  decision.  It  is  clear  to  my 
mind  that  in  likening  the  Exchequer  annuities  to 
rentehaives  he  meant  this :  "  I  regard  this  security 
as  though  it  was  land,  or  a  rentoharge  issuing  out 
of  land,  to  which  the  ordinary  rules  apply,  and 
yon  must  find  an  express  power  of  sale."  I  do 
not  understand  him  to  contest  the  general  propo- 
sition that  in  the  case  of  stock,  which  may  be 
taken  to  be  of  what  the  Lord  Chancellor  calls 
imaginary  value,  by  which  I  think  he  meant  fluc- 
tuatmg  value,  there  was  a  general  power  of  sale 
at  law.  That  that  is  the  true  view  I  think  appears 
from  the  observation  of  Fry,  L.J.  in  the  course  of 
the  argument  in  Re  Morritt  {ubi  sup.).  Beferring 
to  Tucker  v.  Wilson  {ubi  sup.),  and  some  other 
oases  which  had  just  been  cited,  he  says  :  "  Those 
cases  are  cases  of  'stocks,'  not  of  movable  chattels," 
the  contrast  being  drawn,  not  between  stocks  and 
shares,  but  between  ehoses  in  action  and  movable 
chattels,  matters  capable  of  manual  delivery,  and 
therefore  the  proper  subject-matter  of  a  pledge, 
with  which  the  case  before  the  Lord  Justice  was 
concerned.  Then  he  continues :  "  And  the  ground 
teken  seems  to  have  been  that  the  value  of  stocks 
bein^  subject  to  fluctuations,  the  necessity  for 
obtaining  a  decree  of  foreclosure  before  selling 
would  as  a  matter  of  business^estroy  the  security." 
That  is  the  view  that  Sir  Edward  Fry  tekes  in  his 
judgment  of  the  case  of  Tucker  v.  Wilson  {ubi 
Slip.),  and  that  is  the  true  view,  and  the  view 
adopted  by  the  House  of  Lords  as  well  as,  I  think, 
by  the  Lord  Chancellor,  appears  from  the  report 
oi  that  case  in  the  House  of  Lords  {suh  nom. 
WiUon  V.  Tucker,  5  Bro.  P.  C.  193).  The  argu- 
ment for  the  defendante,  which,  as  I  infer  from 
the  report,  was  adopted  by  the  House  was  this ; 
"  It  was  argued  that  annuities  in  the  Exchequer 
could  not  be  said  to  differ  materially  from  other 
stocks,  the  Parliament  having  provided  a  constant 
interest  for  all  Government  securities,  as  well  as 
for  these  annuities.  There  was  indeed  some  differ- 
ence between  them  respecting  the  principal  money, 
but  this  difference  was  much  to  tiie  advantage  of 
the  stocks,  for  there  the  principal  was  to  be 
repaid  entirely,  whereas  the  prmcipal  of  the 
annuities  wore  out  by  time,  and  consequently 
decreased  in  value;  and  in  this  case,  the  funds 
appropriated  for  payment  of  these  annuities  being 
chiefly  the  remnants  or  surplusages  of  other  funds, 
had  proved  so  deficient,  and  were  so  uncertain, 
that  the  Exchequer  annuities  had  been  more 
flnotuatang  in  value,  and  had  sunk  more  from 
their  original  price,  than  any  other  Government 
security  whatever.  That,  if  the  present  decree 
should  stand,  great  inconveniences  must  arise  to 
merchante  and  traders  whose  estete,  often  con- 
sisting chiefly  of  annuities  and  other  Government 
securities,  it  had  been  much  to  their  advantage 
that  on  any  sudden  emergency  they  could  readily 
borrow  money  for  a  short  time  near  to  the  full 
value  of  such  securities ;  but  this  would  be  im- 
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practicable   for  the  f atare,   beoanse   no    person 
woold  lend,  if  after  the  money  became  payable, 
the  aeourity  most  be  foreclosed  like  a  mortgage 
of  land."    Then  it  goes  on:  "Besides,  under  the 
sanction  of  this   decree,  many  persons  may  be 
induced  to  bring  bills  in  Chancery  to  redeem 
their  annuities  and  other  GoTemment  securities, 
which  had  been  previously  sold  for  the  full  value 
at  the  time  of  such  sale,  and  by  this  means  an 
infinite  number  of  suits   might   be  occasioned. 
That  it  has  always  been  the  known  and  constant 
practice,  in  the  case  of  mortgages  of  such  securi- 
ties where  the  money  has  been  neglected  to  be 
paid  at  the  time  stipulated,  to  proceed  to  a  sale 
on  giving  eight  or  ten  days'  notice;  yet  these 
annuities  were  not  sold  till  about  two  years  after 
the  money  became  payable ;  and  after  all  reason- 
able application  had  been  used  in  the  meantime, 
to  obtain  satisfaction  of  what  was  due  without 
selling."    To  my  mind  it  is  plain,  both  on  the 
judgment  of  the  Lord  Chancellor  and  on  the 
reasons  which  induced  the  House  of   Lords  to 
reverse  his  actual  decision,  that  the  foundation 
of  the  rule  is  that  it  was  a  well  known  praotioe 
two  centuries  ago  that  where  stocks  and  other 
like  securities  of  a  fluctuating  value  (there  were 
not  many  of  them  at  that  time)  were  mortgaged, 
the  mortgage  carried  with  it  a  power  of  sale  after 
a  reasonable  time  had  elapsed  for  payment  of  the 
money,  and  failure  to   pay  within  a  reasonable 
time.    No  express  power  of  sale  was  required, 
and  none  was  given.    In  my  opinion  that  is  sUU 
the  law.     I  adopt  the  statement  of  the  law  in 
Robbins  on  Mortgages,  and  I  think  it  is  justified 
by  the  decision  in  Tucker  v.  Wilson  {ubi  tup.). 
These    shares    are    eminently    securities    of    a 
fluctuating  character.    The  argument  of  counsel 
which  I  have  just  re^,  so  far  as  is  founded  upon 
the  peculiar  character  of    the  security  in  that 
ease,  applies  d  fortiori  to  the  case  of  the  shares 
in    a  gold    mine,    however    advantageous    that 
gold  mine  may  turn  out  to  be.    Kobody  con  say 
that  it  is  not  a  fluctuating  security.  Every  reason, 
therefore,  induces  me  to  say  that  the  ordinary 
rule  which  is  laid  down  there  should  apply  to  the 
present  case.    Even  if  that  were  not  so,  in  my 
opinion  the  letter  of  the  31st  Aug.  1897  amounts 
to  a  statement  by  the  mortgagees  that  they  deem 
themselves  at  liberty  to  sell  at  any  time  they 
.think  fit,   and  at  the  then  market  price  of  the 
.shares.    That  is  not  dissented  from  in  any  way 
by  the  mortgagor.    Other  shares  are  bought  after 
that  date  on  the  footing  of  that  letter  remaining 
unchallenged.    The  shares  are  retained  for  a  oon- 
Aiderable  period — many  months — and  no  one  can 
say  that  a  reasonable  time  has  not  been  given. 
If  it  were  necessary,  and  I  do  not  think  it  is,  I 
should  hold  that  there  was  in  this  case  a  power 
of  sale  by  agreement  between  the   parties  also, 
and  on  tlm.t  ground  also  the  case  fails.    The  only 
question  that  remains  is  the  question  of  costs. 
On  the  issue  whether  the  defendants  were  entitled 
to  sell,  which  is  the  one  issue  in  the  action,  the 
plaintiff  has  failed,  and  he  must  pay  the  costs  of 
the  action  to  that  extent.    But  the  defendants 
were  undoubtedly  wrong  in  the  position  that  they 
originally  took  up,  and  the  costs  down  to  and 
including  the  defence  to  the  action  must  be  paid 
by  them,  becanse  I  think  they  were  guilty  of 
improper  conduct  within   the   exception  which 
allows  theconrt,in  dealingwiththe  costs  of  a  mort- 
gagee to  either  direct  him  to  pay,  or  deprive  him 


of  the  costs  to  which  he  would  otherwise  have 
been  entitled.  There  will  be  a  set-ofE  of  those 
costs  against  the  general  costs  of  the  action  which 
the  plaintiff  will  have  to  pay.  There  must  be  an 
account,  but  I  will  direct  the  account  not  to  pro- 
ceed unless  the  pai-ties  wish. 

Solicitors :  E.  F.  Weldon ;  Morley,  Shirref,  and 
Co.  

QUEEN'S  BENCH  DIVISION. 

Monday,  Bee.  3, 1900. 

(Before  Wills,  J.) 

Gbbswoldk-Willia^ms  and  othkbs  v. 

Babmebt.  {a) 

Vendor  and  purehaser — Sale  of  land — Errorg  of 
deBcription  in  particulars  in  contract — Subte- 
quent  conveyance — Bight  of  purchaser  to  matn- 
tain  action  after  conveyance  for  errors  in 
contract. 

After  a  purchase  of  real  property  has  been  com- 
pUted  and  a  conveyance  executed  no  action  can, 
in  the  absence  of  fraud,  be  maintained  by  the 
purchaser  against  the  vendor,  in  respect  of  errors 
of  description  in  the  particulars  contained  in  the 
contract  of  sale  but  not  contained  in  the  convey- 
ance, as  all  such  particulars  are  merged  in  and 
put  an  end  to  by  the  subseqv,ent  conveyance. 

The  plaintiffs  in  their  statement  of  claim  alleged 
that  by  an  agreement  in  toriting  they  agreed 
with  the  defendant  to  purchase  from  him 
an  estate  in  fee  simple,  and  that  by  this  agree- 
ment, which  incorporated  certain  particular* 
of  sale,  the  defendant  contracted  and  warranted 
that  the  mansion-hotue  was  in  first-class  order 
as  to  drainage  and  otherwise ;  that  subse- 
quently  the  purchase  was  completed  and  the 
conveyance  executed,  and  that  they  then  di*. 
covered  serious  defects  in  the  drainage  which 
they  had  to  remedy.  In  an  action  by  the  plain- 
tiffs to  recover  damages  in  respect  of  the  errors 
in  the  particulars  of  sale  .- 
Held,  that  after  conveyance  such  action  could  not 
be  mMKtained. 

Action  tried  before  Wills,  J.  with  a  jury. 

The  action  was  brought  to  reoover  damages  for 
breach  of  a  contract  for  the  sale  to  the  plaintiffs 
of  certain  land. 

The  statement  of  claim  set  out  that : — 

By  an  agreement  in  writing,  dated  the  26th 
July  1898,  the  plaintiffs  Suckling  and  White,  as 
trustees  of  the  will  of  F.  E.  Williams,  deceased 
(by  the  plaintiff  Greswolde- Williams,  their  ^^nt, 
in  that  behalf),  agreed  with  the  defendant  for  the 
purchase  of  the  fee  simple  from  the  defendant  by 
the  plaintiffs  of  an  estate  known  as  Bredenbnty 
Court,  in  the  county  of  Hereford,  for  the  sum  of 
30,000Z. 

Par.  2.  By  this  ■ffreement  the  defendant  oantraoted 
and  warranted  that  the  maDBion-hoase  and  estate  were 
in  firat-olasi  order  thronghont,  not  the  alightest  ontlay 
being  needed  before  ooonpation,  and  that  the  sanitary 
arranjfemente  were  thoronghly  overhanled  and  re-oon- 
stmoted  in  1894-5  onder  the  sapervUion  of  the  Qlonoestar 
Sanitary  Af  sooiation,  and  the  drainage  was  carried  by  a 
good  fall  500  yards  away  from  the  resldenee,  and  that 
there  were  no  interior  pipes,  and  all  were  oarried  outnde 
and  were  properly  trapped  and  ventilated  ;  in  faot,  that 
everything  had  been  done  to  make  them  as  perfect  •• 
possible. 

(a)  Beportwl  by  W.  W.  Obb,  Eiq.,  BairUtar«t-I«w. 
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By  conveyance,  dated  the  3rd  Deo.  1898,  the 
fee  of  the  estate  was  (trtth  the  consent  of  the 
plaintiff  Greawolde- Williams)  conveyed  by  Sir 
John  Llewellyn,  the  trustee  of  the  fee  and  the 
defendant  to  the  plaintiffs  Sncklinf;  and  White, 
to  the  subsisting  uses  of  the  will  of  F.  E. 
Williams,  and  under  which  uses  the  plaintiff 
Oreswolde- Williams  was  and  is  tMiant  for  life. 

The  mansion-house  and  estate  were  in  no 
respect  in  such  state  and  condition  as  the  defen- 
dant contracted  and  warranted  that  they  should 
be,  and  the  plaintiffs  have  by  reason  thereof  sus- 
tained damage,  and  the  defects  in  the  premises 
have  required  or  reauire  to  be  remedied. 

The  plaintiffs  claimed  700/.  damages. 

The  defendant  in  his  defence  admitted  that 
there  was  an  agreement  in  writing,  dated  the 
26th  July  1898,  but  he  denied  that  by  this 
agreement  or  otherwise  he  entered  into  any 
contract  or  gave  any  such  warranty  as  alleged 
in  par.  2  of  the  statement  of  claim  ;  and  he 
admitted  that  there  was  a  conveyance  dated  the 
Srd  Dec.  1898. 

He  farther  said  that  if  the  plaintiffs  should 
establish  the  making  of  the  contrast  or  warranty 
alleged  in  the  2nd  paragraph  of  the  statement  of 
claim  (the  making  of  which  he  denied),  the  con- 
tract of  sale  and  all  the  terms  and  conditions 
thereof  were  incorporated  into  and  contained  in 
the  subsequent  conveyance,  and  that  the  rights 
and  obligations  of  the  plaintiffs  and  the  defendant 
respectively  were  governed  by  the  conveyance,  and 
that  any  snoh  contract  and  warranty  previously 
made  was  merged  in  the  conveyance,  and  that  the 
conveyance  contiuned  no  such  contract  or  warranty 
•s  alleged  in  par.  2  of  the  statement  of  claim,  and 
farther  that,  if  there  were  any  such  contract  or 
warranty  as  alleged,  the  plaintiifs  accepted  the 
conveyance  of  the  property  and  possession  of  the 
game  as  and  being  in  compliaaoe  with  the  agree- 
ment. He  also  denied  the  allegation  as  to  the 
premises  b^g  out  of  repair. 

The  facts  as  opened  to  the  jury  by  counsel  for 
the  plaintiffs  were  shortly  as  follows : — 

The  plaintiff  Mr.  Greswolde- Williams  wanted  to 
buy  a  place  in  the  country  where  he  could  reside, 
and  the  other  plaintiffs,  the  trustees  of  the  mar- 
riage settlement  under  which  the  plaintiff  Gres- 
wolde-WiUiams  was  tenant  for  life,  proposed  to 
boy  a  residence  for  him. 

Accordingly  they  obtained  the  particulars  at  a 
place  in  the  county  of  Hereford  belonging  to  the 
defendant  and  known  as  Bredenbnry  Court,  con- 
taining some  530  acres  of  land  with  a  large 
mansion-house  thereon.  The  plaintiff  went  to 
see  the  place,  and  he  instructed  his  solicitors  to 
take  the  necessary  steps  to  purchase  it. 

The  place  was  advertised  for  sale  at  Token- 
honse-yard,  London,  on  the  26th  July  1898.  In 
the  meantime  the  txustees  sent  down  a  surveyor 
and  vainer  who  reported  as  to  the  valae  of  the 
place  and  who  saw  the  defendant  there. 

The  particulars  of  sale,  which  were  relied  on  by 
the  plaintiffs,  after  stating  that  the  estate  covered 
a  total  area  of  about  530  acres,  being  a  compact 
block,  went  on  to  say  at  page  4 : 

No  less  than  15,0001.  has  been  expended  in  patting 
the  nuuuion-hoase  and  estate  in  perfect  order  and  also 
in  planting  trees  and  pines.  .  .  .  It  is  a  oonnty  seat 
of  oonsidsrable  importanoe  and  is  in  flnt-olass  order 
thioaghoat,  not  the  slightest  outlay  being  needed  before 
ooonpation. 


[Q.B.  DiT. 


Then  at  page  9  of  the  particulars,  under  the 
heading  "  Sanitary  Arrangements,"  it  was  stated 
that: 

The  lanitary  ammgemento  were  thorongUy  oves- 
hanled  and  reoonetmoted  in  1894-5  nnder  the  supervision 
o{  the  Glonoeater  Sanitary  A8Booiation,and  the  drainage 
is  carried  by  a  good  fall  to  500  yards  away  from  the 
residenoe.  There  are  no  interior  pipea,  all  are  oarried 
ootiide,  and  are  properly  trapped  and  ventilated  ;  in  fact, 
everythiDg  has  been  done  to  make  them  as  perfect  as 
possible. 

The  plaintiff's  solicitor  and  valuer,  having  read 
these  particulars,  went  to  the  place  and  saw  the 
defendant  on  the  18th  July,  who  in  answer  to  their 
question  as  to  the  sanitary  arrangements  assured 
them — as  the  plaintiff  alleged — that  the  sanitary 
arrangements  were  entirely  perfect. 

On  the  26th  July  the  place  was  put  up  for  sale 
at  Tokenhonse-yard,  and  the  plaintiff's  solicitor 
bid  for  the  property,  and  becamn  the  purchaser  of 
the  estate  for  a  sum  of  30,0002.,  and  he  paid  a 
deposit  of  30002.  The  contract  between  the 
parties  was  at  the  end  of  the  particulars.  It 
said: 

Memorandum  that  Franois  W.  Oreswolde- Williams 
of  .  .  .  was  declared  the  highest  bidder  for  and 
beoame  the  purchaser  of  the  property  desotibed  in  th* 
annexed  partionlars. 

Which,  as  the  plaintiffs  contended,  brought  into 
that  part  of  the  contract  the  above  descriptions 
about  the  sanitary  arrangements : 

And  has  paid  to  Measre.  Osbom  and  Meroer,  as  they 
do  hereby  aoknoirledge,  the  sum  of  30001.  by  way  ol 
deposit,  and  the  said  Messrs.  Osbom  and  Meroer  as 
agents  for  William  H.  Barneby,  the  vendor,  and  the  said 
purohaser  hereby  respectively  agree  to  perform  and  abide 
by  the  foregoing  conditions  of  sale. 

There  was  nothing  material  in  the  conditions 
of  sale. 

The  completion  took  place  in  Dec.  1898;  the 
money  was  paid,  and  a  conveyance  to  Mr. 
Greswolde- WUliams'  trustees  was  executed.  In 
the  following  January  the  drains  of  the  house 
were  looked  at,  and,  in  oonseqaenoe  of  their 
condition,  the  whole  of  those  under  the  house 
were  opened  up  and  were  found  to  be,  as  the 
plaintiffs  alleged,  in  a  very  bad  state,  and  in 
ever^  respect  contrary  to  the  statements  in  the 
particulars.  A  correspondence  took  place  between 
the  parties,  in  which  the  state  of  the  drains  was 
pointed  out  to  the  defendant.  The  defendant 
replied  on  the  8th  May  1899  that  he  believed  the 
statements  in  the  particulars  of  sale  to  be  correct, 
and  he  declined  to  take  any  steps  in  the  matter, 
and  that  he  did  not  think  it  necessary  to  send  any 
person  to  inspect  the  drains. 

Mr.  Greswolde- Williams  then  spent  some  lOOOI. 
in  providing  a  proper  system  ol  drainage,  and 
had  everything  pat  in  order,  and  he  and  the 
other  plaintiffs  now  sued  to  recovdr  a  part  of 
the  above  sum  as  damages  for  breach  of  the 
contract. 

The  above  were  the  &cts  as  opened ;  no  evidence 
was  given,  and  counsel  for  the  plaintiffs  sub- 
mitted that  the  particulars  of  sale  and  the 
descriptive  statements  above  referred  to,  being 
incorporated  into  the  contract  of  sale,  were  not 
in  the  nature  of  a  mere  collateral  agreement,  but 
became  in  law,  having  regard  to  the  facts  and 
circumstances,  a  warranty,  K>r  the  breach  of  which 
an  action  of  damages  would  lie. 
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Sir  Edward  Clarke,  Q.C.  and  H.  Tindcd  Athin- 
»on  for  the  defendant. — ^We  aasume  for  the  pur- 
poses of  the  present  argament  that  it  might  be 
proTed  that  there  waa  a  warranty  in  the  contract, 
thon|;h  we  ahould  contend,  if  necessary,  that  the 
conditions  were  rather  in  the  nature  of  a  repre- 
sentation than  a  warranty.  The  statement  of 
claim  shows  an  agreement  of  the  26th  Jaly  1898, 
and  the  conditions  which  are  said  to  be  incorpo- 
rated and  to  constitute  a  warranty,  and  then  it 
49tates  the  conveyance  of  the  3rd  Dec.  1898. 
These  two  dates  raise  the  whole  point.  The 
point  of  law  is,  and  our  submission  is,  that  after 
a  conveyance  no  action  can,  in  the  absence  of  a 
special  contract,  be  brought  for  a  misrepresenta- 
tion with  regard  to  property  unless  that  misrepre- 
sentation was  false  and  fraudulent.  Assuming 
in  this  case  that  the  contract  contained  a  repre- 
sentation or  even  a  warranty,  the  authorities  con- 
clusively show  that  after  conveyance  such  misre- 
presentation or  breach  of  warranty  cannot  be 
made  the  ground  of  an  action  except  for  deceit.  If 
this  point  be  made  good  it  disposes  of  the  whole 
action,  as  the  statement  of  claim  would  then 
-disclose  no  cause  of  action,  because  the  agreement 
relied  on  and  sued  on  is  dated  the  26th  Julv  1898, 
-and  the  conveyance  of  the  property  took  place  on 
the  3rd  Dec.  1898.  The  conveyance  meives  the 
conditions  of  the  prior  agreement.  Takmg  the 
cases  in  order  of  date,  in  1801  Lord  Eldon,  in 
Evans  v.  BiekneU  (6  Ves.  173,  at  p.  183),  said— 
and  the  statement  has  been  quoted  in  all  the 
text-books — "  It  is  a  very  old  head  of  equity  that 
if  a  representation  is  made  to  another  person 
^ing  to  deal  in  a  matter  of  interest  upon  the 
faith  of  that  representation,  the  former  shall  make 
that  representation  good  if  he  knows  it  to  be 
fsHae."  That  is  the  basis  of  the  cases  since  that 
time.  The  common  law  case  which  Lord  Eldon 
there  referred  to  was  Pasley  v.  Freeman  (3  T.  R. 
-51),  where  it  was  averred  and  proved  that  the 
defendant  had  done  the  act  with  which  be  was 
charged  deceitfully  and  fraudulently,  and  the 
plaintiff  succeeded.  To  sustain  the  action  there 
must  be  actual  deceit  and  a  deceitful  represen- 
tation : 

Meyer  v.  Sverth,,  4  Campb.  22 ; 
Freeman  v.  Baker,  SB.  &  Ad.  797. 

The  case  in  the  House  of  Lords  of  Brotcnlie  v. 
Campbell  (5  App.  Gas.  925)  exactly  touches 
the  point  in  tius  case.  There  the  contract 
was  that  the  purchaser  was  to  take  the  risk 
■of  errors  of  description  in  the  particulars — 
as  in  Freeman  v.  Baker  {ubi  tup.) — and  Lord 
Selbome,  speaking  of  mis-statements  or  errors  in 
the  particulars  of  sale,  says  (at  p.  937)  that  "  it 
is  not  the  principle  of  equity  that  relief  should 
afterwards  be  given  agninst  the  conveyance  unless 
there  be  a  case  of  fraud,  or  a  case  of  misrepre- 
sentation amounting  to  fraud,  by  which  the  pur- 
chasers may  have  been  deceived."  That  pro- 
position fully  covers  this  case.  Where  there  is 
an  executory  contract  which  is  to  be  carried  out  by 
a  deed  afterwards  executed — in  this  case  the 
conveyance — then  the  deed  alone  can  be  looked  at 
to  see  what  the  completed  contract  is:  (per 
James  and  Brett,  L.JJ.  in  LegqoH  v.  Barrett, 
43  L.  T.  Bep.  641  ;  15  Ch.  Div.  306.)  Palmer  v. 
Johnson  (51  L.  T.  Rep.  211 ;  13  Q.  B.  Div.  351) 
establishes  that  if  land  or  property  is  sold  on 
particnlttrs  of  sale  and  by  an  agreement  which 


is  afterwards  carried  into  effect  by  a  conveyance, 
then  after  the  conveyance  there  is  no  power  to 
refer  to  the  agreement,  but  the  conveyance  fixes 
the  rights  of  the  parties  unless  they  choose  to 
make,  as  they  did  in  that  case,  a  special  contract 
that  compensation  for  errors  in  the  particulars 
shall  be  claimable,  in  which  case  the  court  would 
give  effect  to  the  contract.  In  the  absence  of 
such  special  contract  no  action  can  be  brought  in 
respect  of  such  errors : 

JoUffe  V.  Baker,  48  L.  T.  Eep.  966;  11  Q.  B.  Div. 
255. 

The  proposition  laid  down  by  Lord  Eldon  is  still 
and  always  has  been  the  law,  that  after  a  con- 
veyance yon  cannot  maintain  an  action  for  mis- 
i-epresentation  in  the  particulars  except  it  be 
fraudulent,  and  the  action  be  an  action  for  deceit. 
There  may  be  a  collateral  agreement  intended  to 
subsist  even  after  the  conveyance,  but  such  an 
agreement  is  necessaty  in  the  absence  of  fraud 
before  an  action  can  be  maintained  after  con- 
veyance. There  was  no  warranty  here  at  all ;  it 
was  simply  a  representation  as  to  a  certain  state 
of  things,  but  wnether  it  was  a  representation  or 
a  warranty  the  plaintiffs  cannot  succeed  after  the 
conveyance,  there  being  no  frand  and  no  special 
agreement. 

Danekwerts,  Q.O.  and  T.  W.  Ghitty  for  the 
plaintiffs. — With  the  exception  of  PoZm«r  v. 
Johnson  (ubi  sup.),  the  cases  cited  are  not  to  the 
point.  They  relate  to  a  mere  representation  and 
not  to  a  warranty.  We  admit  that  if  this  were 
merely  a  representation  of  a  collateral  character 
the  plaintiffs  could  not  recover  damages  without 
proving  fraud ;  but  our  point  is  that  this  repre- 
sentation being  a  warranty  and  part  of  the  contract 
of  sale,  stands  on  a  different  footing.  There  is 
an  absolute  distinction  between  a  mere  represen- 
tation and  a  case  where  there  is  a  contract  in 
which  there  is  a  warranty  and  an  agreement  to 
sell  or  convey  the  thing  with  which  the  warranty 
is  connected.  In  the  latter  case  the  person  does 
not  fulfil  his  contract  by  the  conveyance,  but  he 
has  still  the  risk  of  his  warranty  not  being  pro- 
perly performed.  This  distinction  runs  through 
all  the  cases,  and,  as  pointed  out  by  Smith,  J.  in 
Palmer  v.  Johnson  (12  Q.  B.  Div.  32),  the  distinc- 
tion is  between  a  contract  to  convey  and  a  super- 
added term  in  the  contract  that  the  subject-matter 
of  the  conveyance  shall  answer  a  particular 
description.  In  that  case  there  was  not  a  warranty 
but  a  superadded  stipulation  that  if  the  subject- 
matter  of  the  conveyance  did  not  answer  a  certain 
description,  then  compensation  was  to  be  made. 
That  simply  reduced  the  damages  to  a  liqnidated 
sum.  The  Court  of  Chancery  could  not  gire 
damages,  and  if  there  a  vendor  or  a  vendee 
brougnt  an  action  for  specific  performance,  and 
the  subject-matter  of  the  contract  did  not  answer 
the  description  in  the  particulars  of  sale,  then  the 
vendor  could  always  be  compelled  by  the  vendee 
at  his  election  to  convey  what  he  had  with  com- 
pensation. If,  however,  the  contract  was  carried 
out,  then  the  parties  would  have  to  tcsort  to 
common  law,  as  equity  would  have  no  jurisdiction 
merely  to  enforce  a  contract  or  a  claim  for 
damages.  At  common  law  there  were  two  classes 
of  cases  in  which  an  action  could  be  maintained 
after  conveyance ;  first,  when  there  was  a  false 
and  fraudulent  representation  which  did  not  con- 
stitute a  warranty,  in  which  case  fraud  had  to  be 
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proved;  secondly,  where  jou  bad  a  conta-act  to 
convey    and  a    superadded    agreement  for  sale 
amounting  to  a  -warranty  that  the  thing  should 
answer  a  particular  description,  in  which  case  an 
action  could  always  be  maintained  on  the  war- 
ranty.   There  is  authority  for  those  propositions 
comine   down  to  1891.     The  equitable  doctrine 
and    the    limits    of    the    courts    of    equity    in 
nterfering  after  conveyance  are  laid  down  in 
Hughes  v.  Jones  (5  L.  T.  Bep.  408 ;  3  D.  f.  &  J. 
307) ;  Gordingley  v.  Cheeaehorough  (6  L.  T.  B«p. 
342;  4  D.  F.  &  J.  379) ;  HiU  v.  Buckley  (17  Ves. 
394) ;   and  Nemham  v.  May  (13  Price,  749).    If 
the  plaintiffs  had  discovered  the  defect  in  the 
draiiuge  before  the  conveyance,  they  would  have 
had  a  right  in  equity  to  claim  specific  performance 
with  compensation :  (per  Turner,  L.J.  in  Hughes 
V.  Jones,  ubi  sup.).    Coming  to  the  common  law 
right  of  action  our  point  is  stated  exactly  in 
Sugden  on  Yendors  and  Purchasers,  14th  edit., 
p.  553,  par.  18,  where  the  par&graph  ends  thus : 
"  The  scienter  or  fraud  is  the  gist  of  the  action 
where  there  is  no  warranty."    For  that  he  gives 
as  the  authority  Early  v.  Garrett  (4  M.  &  B.  687). 
The  judgment  in  that  case  was  for  the  defendant, 
as  the  vendee  could  not  rely  upon  a  warranty, 
there  being  a  clause  in  the  contract  negativing  a 
warranty,  and  the  jury  negatived  fraud.    That  is 
distinguishable,  as  here  there  was  a  warranty. 
We  are  dealing  with  the  present  point  on  tne 
assumption  that  there  was  a  contract  to  convey, 
and  also  a  superadded  agreement  that  the  pre- 
mises were  in  a  certain  state,  and  Bos  v.  Helsham 
(15  L.  T.  Bep.  481 ;  L.  Bep.  2  Ek.  72)  shows  that 
the  errors  in  the  particulars  are  a  proper  subject 
of  compensation  after  the  conveyance.    In  Clarke 
V.  Bamuz  (65  L.  T.  Bep.  657  ;  (1891)  2  Q.  B.  456), 
which  is  strongly  in  the  plaintiffs'  favour,  a  pur- 
chaser was  held  entitled  to  maintain  an  action 
notwithstanding  the  conveyance.    A  contract  of 
purchase  is  one  thing ;  a  contract  of  warranty 
IS    another,    and    may    exist    collatei'ally   to    a 
contract  of  purchase,  and  whatever  merger  there 
may  be  in  the  deed  or  conveyance  when  drawn 
up,  the  collateral  contract  of  warranty,  which  is 
a   special   stipulation   outside   the   conveyance, 
remains : 

Behn  v.  Burnes/,  8  L.  T.  Rap.  207 ;  3  B.  &  S.  751 ; 

Enkine  v.  Adeane,  29  L.  T.  Bep.  234 ;  L.  Bep.  8 
Ch.  756. 

They  distinguished  the  cases  cited  for  the  defen- 
dant on  the  ground  that  they  contained  no 
warranty. 

Sir  Edward  Clarice,  Q.C.  in  reply. 

Wills,  J. — I  am  of  opinion  that  the  plaintiffs 
'  cannot  maintain  their  action  in  this  case.  A 
number  of  authorities  have  been  cited,  but  I  do 
not  propose  to  go  through  them.  It  appears  to 
me  that  the  result  is  that  this  case  is  an  illustra- 
tion of  a  broad  principle  of  law  which  is  perfectly 
well  known  and  is  constantly  acted  upon,  namely, 
that  where  a  preliminary  contract  of  any  descrip- 
tion, whether  verbal  or  written,  is  intended  to 
be  superseded  by,  and  is  in  fact  superseded  by, 
one  of  a  superior  character,  then  the  later  con- 
tract— the  superior  contract — prevails,  and  the 
stipulations  in  the  earlier  one  can  no  longer  be 
rebed  upon.  That  proposition  is  laid  down  with 
great  distinctness  in  the  case  of  Leggott  v.  Barrett 
{ubi  sup.),  which  really  points  to  this,  that  as 
regards  a  preliminary  contract  whioh  is  naturally 


covered  by  the  subsequent  contract^  the  terms  of 
the  subsequent  contract  are  to  prevail.    It  seema 
to  me  that  all  matters  connected  with  the  descrip- 
tion and  with  the  warranty,  if  one  exists,  as  to 
anything     relating    to    the    particular   subject- 
matter  of  the  conveyance,  are  put  an  end  to  by 
the  contract  of   conveyance  afterwards  entei'ed 
into.    That  subsequent  conveyance  is  intended  to- 
be  the  contract  between  the  parties.    If  there  was 
a  stipulation  containing  a  waiTanty  as  to  the 
particular  condition  of  any  part  of  the  premises, 
or  anything  in  fact  bearing  upon  the  condition  of 
the  premises,  and  if  that  was  intended  to  be  carried 
on  and  continued,  the  most  natural  place  to  find  it 
would  be  in  the  conveyance  itself.    There  is  no 
reason  why,  if  it  were  the  intention  of  the  parties 
that  it  should  survive,  it  should  not  find  its  place 
in  the  conveyance.  A  great  many  of  the  cases  that- 
have  been  cited  for  the  plaintiffs  seem  to  me  to- 
be  nihil  ad  rem.     Counsel  for  the  plaintiffs  has- 
said  that  most  of  the  cases  cited  for  the  defen- 
dant have  nothing  to  do  with  the  matter  in  hand ;. 
but  I  think  some  of  the  expressions  in  the  par- 
ticular cases  cited  have  a  great  deal  to  do  with 
the  matter.    The  case,    however,  cited    for    the 
plaintiffs    in  whioh   there  was    an  express   dis- 
claimer  in  the  conveyance  of    anything  like  a^ 
warranty  cannot  have  any  bearing  on  the  present 
subject-matter.      Great  stress  has  been  laid  for 
the  plaintiffs  upon  certain  expressions  of  Bowen,. 
L.J.  in  Clarke  v.  Bamuz  (ubi  sup.),  and  we  must 
look  to  the  facts  in  respect  of  which  those  ex- 
pressions are  used.    Those  facts  are  totally  dis- 
similar to  the  facts  in  the  present  case,  and  I 
cannot  for  a  moment  think  that  Bowen,  L.J. 
intended   to  throw  any  doubt  upon  the  g^eneral 
principle  laid  down  in  Leggott  v.  Barrett  {ubi  sup.), 
which  seems  to  me  to  have  been  the  law,  and  the- 
settled  law,  in  this  country  for  a  great  many 
years.    I  am  fortified  in  this  view  to  an  extent 
which  seems    to  me  conclusive  of  itself  by  the 
fact  that  if  the  contention  for  the  plaintiffs  wer& 
right,  actions  of  this  kind  must  have  been  as 
familiar  in   the  courts  of  justice  as  actions  for 
breach  of  promise  of  marriage,  or  for  goods  sold 
and  delivered,  or  anything  else,  because  the  state 
of  things  which  is  here  complained  of  must  have 
been  perpetually  occurring.    There  is,  for  example, 
the   flourishing   description  given  in  high-flown 
language,  in  an  auctioneer's  advertisement  or  in 
the  particulars  of  sale  by  persons  who  prepare 
such  particulars,  a  thing  which  occurs  over  and 
over  again  many  times  every  week.    Although 
these  statements  might  very  well  have  been  of 
such  a  character  that  if  action  had  been  taken  in 
respect  of  them  before  the  conveyajice  was  exe- 
cuted the  Court  of  Equity  would  not  compel  the- 
execution  of  the  conveyance  on  the  one  side,  or  on 
the  other  side  would  compel  it  with  something 
that  would  in  the  conveyance  satisfy  the  warranty,, 
that  had  been  given ;  and  although  that  state  of 
things  must  have  existed  in  countless  instances 
every  year  for  a  time  which  would  cover  a  great 
many  yearn  pant,  yet  no  such  action  after  con- 
veyance as  the  present  can  be  found,  and  there  ia 
no  trace  of  any  such  action  in  the  books.  It  seems 
to  me  that  that  is  pretty  conclusive  of  the  matter, 
and  if  the  contract  under  which  the  plaintiffa 
claim  in  the  present  case  could  be  maintained 
and  sued    upon,  the    courts  would    be    flooded 
with   actions  of    this  kind.      Therefore  I   have 
come  to  the  conclusion  that  my  judgment  must 
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he  for  the  defendant,  and  the  coats  will  fidlow 
Hit,  result.  Judgment  for  the  defendant. 

Solicitors  for  the  plaintifEs,  Maples,  Teetdale, 
-and  Co.,  for  Lord  vai  Parker,  Worcester. 

Solicitors  for  the  defendant,  Bobbin*,  BtUing, 
and  Co. 


Nov.  16  and  21, 1900. 

(Before  Lord  Altbbstonx,   O.J.  and 
Kknhkdt,  J.) 

Satjndkbs  1).  White  and  anothkb;  Bioos, 
Claimant,  (a) 

Sm  of  sale — Validity — Two  independent  grantori 
— Form  in  eehedule — Substantial  deviation — 
BiUs  of  Bale  Act  1878  Amendment  Act  1882, 
M.  9, 12 ;  lehedule. 

JL  hill  of  tale  given  by  two  grantors,  each  of  whom 
owns  severally  pari  of  the  goods  eomprised 
therein,  is  void,  inasmuch  as  t(  departs  subsian- 
HaUyfrom  the  form  in  the  schedule  of  the  Bills 
of  Sale  Act  1878  Amendment  Act  1882. 

Affbal  ot  the  claimant  from  the  decision  of  the 
jndge  of  the  Oountj  Oonrt  sitting  at  Wandsworth 
in  an  interpleader  issue. 

The  respondent  had  recovered  judgment  against 
J.  W.  White,  and  certain  goods  in  tbe  possession 
of  J.  W.  White  were  seized  in  execution  thereof. 

These  goods  were  claimed  by  the  appellant 
finder  a  bul  of  sale  in  the  following  terms : 

This  indenture,   made  the   3rd    day  of    May   1900, 

l>etween  Joseph  'William  White,  of  West  End  Honse, 

Hayes,  in  the  oonnty  of  Middleaez,  bnilder,  and  Ktnily 

White,  of  the  same  plaoe,  his  wife,  of  the  one  part,  and 

^mnel  Thomas  Big^,  of  24,  Linooln's-inn-fields,  in  the 

.said  oonnty,  solicitor,  of  the  other  part,  witnesieth  that 

in  ooosideration  of  the  sun  of  80(.  now  paid  to  the  said 

Joseph  William  White  and  EmUy  White  by  the  said 

Sanrael  Thomas  Bigers,  the  receipt  of  whioh  the  said 

Joseph  William  White  and  Emily  White  do  and  each  of 

them  doth  hereby  acknowledge,  they,  the  said  Joseph 

William  White  and  Emily  White,  and  each  of  them  do 

hereby  assign  all  and  singular  the  several  chattels  and 

things    specifically   described    in    tbe   sobednle  liereto 

tumexed  by  way  of  secnrity  for  the  payment  of  the  snm 

of  801.  and  interest  thereon  at  the  rate  of  15  per  sent. 

'per  annum,  and  the   said  Joseph  William  White  and 

^hnily  White  do  and  each  of  them  doth  further  agree 

•nd  declare  that  they  will  dniy  pay  to  the  said  Samuel 

'Thomas  Biggs  the  principal  snm  aforesaid,  together  with 

the  interest  thereon  due,  by  four  equal  monthly  payments 

ot  201.  each  on  the  7th  day  of  June,  the  7th  day  of 

July,  the  7th  day  of  Aug.,  and  the  7th  day  of  Sept.  next, 

«nd  tbe  said  Joseph  William  White  and  Emily  White 

■Ao   and   each  of  liiem  doth  also  agree  with  the  said 

Samnel  Thomas  Biggs  that  they  and  each  of  them  will 

during  the  oontinuanoe  of  this  ieonrity  insure  and  Iceep 

the  said  chattels  insured  against  loss  or  damage  by  fire 

in  the  snm  of  2001.  at  the  least  in  the  joint  names  of  the 

said  Joseph  William  White,  Emily  White,  and  Samuel 

'Thomas  Biggs,  and  will  produce  on  demand  the  policy 

of  aooh  insurance  and  the  receipt  for  the  current  year's 

premium  payable   in  respect  thereof,   and   will   pnnc- 

"tnaUy    pay    all    rent,    rates,  taxes,    assessments,    and 

outgoings  payable  in  respect  of  the  premiums  on  whioh 

the  said  chattels  and  things,  or  any  of  them,  may  at  any 

thne  be,  and  produce  to  the  said  Samnel  Thomas  Biggs, 

his  exeontora,  adminiatiatorf,  or  assigns,  upon  demand  in 

writing  the  last  receipt  or  receipts  for  such  rent,  rates, 

taxes,  assessments,  and  outgoings.  And  it  is  further  agreed 

<a)  Bqwrtsd  by  J.  Ahdbiw  STaiBAS,  Esq.,  JBwrliter«t-I«w. 


that  it  shall  be  lawful  for  the  said  Samnel  Thomas  Bigfs, 
bis  ezeoators,  administrators,  or  aasigna  at  all  reaaonabis 
times  daring  the  oontinuanoe  of  this  security  to  antsr 
into  and  upon  the  premises  where  the  said  chattels  and 
things  may  at  any  time  be  to  view  tbe  state  of  the  said 
chattels  and  things  and  to  take  inventories  thereof. 
Provided  always  that  the  said  chattels  and  things  hereby 
assigned  shall  not  be  liable  to  seizure  or  to  be  taken 
possession  of  by  the  said  Samuel  Thomas  Biggs  for  any 
cause  other  than  those  specified  in  sect.  7  of  the  Bills  Ot 
Sale  Act  1878  Amendment  Act  1882.    In  witness,  &o. 

The  scheduled  goods  consisted  of  the  whole 
fnmitnre  in  the  grantor's  house,  and  the  evidence 
given  on  the  triafof  the  interpleader  issue  showed 
that  part  of  such  furniture  belonged  to  the 
husband  and  part  of  it  to  the  wife.  The  evidence, 
moreover,  showed  that  when  the  clerk  of  the 
grantee  (Biggs)  handed  over  the  801.  loan  he  said 
to  the  grantors,  "  Ton  oaght  to  pay  our  costs." 
The  grantors,  assenting  to  this  suggestion,  returned 
to  the  clerk  13{.  lis.  6d.  for  costs  out  of  the  801. 
advanced.  On  these  facts  the  County  Court 
judge  held  that  the  bill  was  void  on  these  gronnds : 

(1)  oecanse  it  was  not  in  accordance  with  the 
form  in  the  schedule  to  the  Bills  of  Sale  Act  1882; 

(2)  because  the  grantors  were  not  the  true  owners 
of  the  goods  within  that  Act ;  and  (3)  because  the 
consideration  was  not  truly  stated  by  reason  of 
the  payment  of  137.  lis.  Sd.  for  costs  by  the 
grantors  to  the  clerk  of  the  grantee  who  attended 
to  complete  the  transaction,  which  pointed  to  an 
antecedent  agreement. 

Mattinson,  Q.O.  {Firminger  with  him)  for  the 
claimant. — The  bill  is  in  substantial  conformity 
with  the  form  in  the  schedule,  and  the  grantees 
are  the  owners  of  tbe  goods  therein.  It  is  true 
they  are  not  joint  owners,  each  owning  severally 
a  separate  part  of  them,  but  there  is  nothing  in 
the  Act  or  the  schedule  which  prevents  sepa- 
rate owners  joining  in  one  bill  of  sale  over  the 
goods  of  both.  In  Ex  parte  Popplewell;  Be 
Storey  (47  L.  T.  Rep.  274;  21  Oh.  Div.  73)  a 
father  and  son  joined  in  a  bill  of  sale  over  pro- 
perty belonging  to  the  father  alone,  and  they 
were  therein  described  as  "mortgagor."  The 
Court  of  Appeal  held  that  there  was  no  mis- 
description, and  Jessel,  M!.R.  expressed  his  opinion 
that  it  the  grantors  had  been  named  separately 
the  bill  would  have  comprised  the  whole  of  the 
property  in  the  schedule  belonging  to  both  or 
either  of  them.  In  Be  Tamplin ;  Ex  parte  Bamett 
(62  L.  T.  Bep.  264)  Gave,  J.  pointed  out  tiiat 
"  true  owner  in  sect.  5  of  the  Act  meant  true 
owner  in  the  ordinary  and  popular  sense  of  the 
words,  and  that  a  man  may  give  a  bill  on  goods 
in  which  he  has  only  a  qualified  ownership.  In 
Melville  and  others  v.  Stringer ;  Houghton  and 
others.  Claimants  (50  L.  T.  Rep.  531,  774;  13  Q.  B. 
Div.  392),  where  a  bill  ?iven  by  one  grantor  to 
four  sets  of  grantees  was  neld  bad,  several  expres- 
sions in  the  judgment  of  Brett,  M.R.  are  8tron|(ly 
in  support  of  our  contention,  and  the  decision 
itself  merely  goes  on  the  point  that  the  bill  was 
BO  complicated  that  it  must  be  regarded  as  a  sub- 
stantial departure  from  the  form  in  the  schedule, 
which  was  intended  to  be  simple  in  order  that  the 
grantor  could  understand  the  nature  of  the  tirans- 
action.  Secondly,  there  is  no  evidence  of  an 
antecedent  agreement  to  pay  coste,  and  therefore 
the  consideration  is  truly  stated : 

Biehardton  v.  ffarris,  22  Q.  B.  Div.  268. 
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J.  B.  Ai^in  (Duke,  Q.O.  with  him)  for  the  exe- 
eation  creditor. — The  departure  from  the  form  in 
the  schedule  is  substantial  if  the  result  of  the 
departure  is  that  the  bill  would  have  a  different 
l»gal  effect  or  operation  from  one  in  strict  aocord- 
anoe  with  the  form  : 

Eg  partt  Btatifordi  B»  Barber,  54  L.  T.  Bep.  894; 

17Q.B.  Dir.  259; 
Thomat  y.  folly,  60  L.  T.  Bep.  114 ;  13  App.  Cas. 

506. 
Here  the  legal  effect  is  different.  The  covenanta 
are  all  joint  and  several  The  fraudulent  removal 
of  his  goods  by  one  of  the  grantees  would  make 
the  other's  goods  liable  to  seizure.  It  is  indeed 
doubtful  whether  the  Act  permits  a. bill  granted 
hy  joint  owners  such  as  partners.  Throughout 
sect.  7  the  sing^ar  "  grantor  "  is  used.  It  is  clear 
that  if  such  bills  as  thus  are  valid  the  provision  of 
sect.  12  may  be  easily  evaded  ;  all  that  would  be 
necessary  to  do  would  be  to  join  together  a 
number  of  small  borrowers  so  as  to  make  one 
bill  of  sale  include  all  their  advances.  Secondly, 
whether  or  not  the  consideration  was  truly  stated 
depends  on  whether  or  not  the  agreement  to  pay 
the  lender's  costs  was  part  of  the  transaction. 
The  fact  that  the  grantors  immediately  handed 
back  about  one-sixth  part  of  the  whole  loan  seems 
to  indicate  that  it  was. 

MaUinson,  Q.G.  in  reply. 

Nov.  21.— Lord  Altkbotonb,  O.J.  read  the 
following  jndgnient  of  the  court: — ^This  is  an 
appeal  from  the  judge  of  the  Wandsworth 
County  Court,  who  has  decided  in  favour  of  the 
judgment  creditor  and  a^nst  the  claimants 
under  a  bill  of  sale.  The  biU  of  sale  in  question 
was  dated  the  3rd  May  1900,  and  was  made  by 
Joseph  William  White,  builder,  and  Emily,  his 
wife,  as  grantors,  and  Samuel  Thomas  Biggs,  a 
solicitor,  as  grantee,  in  consideration  of  the  sum 
of  802.  lent  by  Biggs  to  the  two  grantors.  The 
«ecurity  given  was  an  assignment  of  furniture, 
aome  of  which,  on  the  evidence,  is  stated  to  have 
belonged  to  the  husband,  and  some  to  the  wife. 
The  Dill  of  sale  contained  covenants  by  the 
husband  and  wife,  and  each  of  them,  among  other 
things,  that  they  would  punctually  pay  the  prin- 
«ipar,  together  with  interest,  "by  four  equal 
monthly  payments  of  201.  each,  and  contained 
certain  other  a^^eements  which  are  not  material. 
Lastly,  It  contained  a  proviso,  in  accordance  with 
the  form  of  the  Act  1882,  that  the  chattels  should 
not  be  liable  to  seizure  for  any  cause  other  than 
those  specified  by  sect.  7.  The  learned  County 
Court  judge  decided  in  favour  of  the  execution 
«reditor  and  against  the  claimant  on  three  grounds 
— ^first.  that  the  bill  of  sale  was  not  in  accordance 
with  the  form  annexed  to  the  statute ;  secondly, 
that  the  grantors  were  not  the  true  owners ;  and, 
thirdly,  that  the  consideration  was  not  duly 
stated.  It  would  be  convenient  to  dispose  of  the 
last  point  first,  as  we  are  of  opinion  that  in  tiiis 
respect  the  learned  judge  was  wrong.  The  evi- 
dence was  that,  the  802.  having  been  paid  by  the 
clerk  of  the  grantee  to  White  and  his  wife,  the 
solicitor's  clerk,  after  the  transfer  was  complete, 
said  to  the  claimant,  "Yon  ought  to  p^  our 
costs,"  and  thereupon  the  sum  of  132.  11«.  6d. 
costs  was  paid  by  the  grantors.  If  such  payment 
was  not  made  in  pursuance  of  some  antecedent 
agreement  it  would  not  invalidate  the  bill  of  sale. 
We  are  clearly  of  opinion  on  the  evidence  before 


us  that  there  was  uo  antecedent  agreement,  and 
that,  if  that  had  been  the  only  objection,  the  bill 
of  sale  must  be  held  to  be  valid.    The  qnestion, 
however,  which  has  been  raised  by  the  first  two 
points  is  one  of  very  great  general  importance, 
whether  two  persons  who  are  not  in  partnership 
and  who  are  not  jointly  possessed  of  the  goods, 
but  each  possesses  a  part  of  them,  can   join  in 
givine  a  bill  of  sale  in  respect  of  the  goods,  and 
whether  the  bill  of  sale  so  given  is  va£d,  having 
r^ard  to  the  provisions  of  the  statute.    We  are 
of    opinion    that    the    decision   of    the    learned 
County  Court  judge  is  right,  and  that  this  bill  of 
sale  cannot  be  supported.    It  has  been  decided 
that  the  bill  of  sale  must  be  in  substance  or  sub- 
stantially In  the  form  of  the  schedule,  by  which 
we  understand  that  no  departure  is  allowed  from 
the  form  in  the  schedule,  which  is  not  merely 
verbal  or  immaterial,  but  which  substantially  affects 
the  rights  and  obligations  purported  to  be  given  to 
and  imposed  upon  the  respective   parties:    (see, 
among  other  cases,  Ea  paiie  Btanford,  sup.,  and 
Thomas  v.  Kelly,  sup.).    The  question  is  whether  a 
bill  of  salegivenin  form  by  two  grantors  who  are  not 
jointly  interested  in  the  goods,  but  are  each  owner 
of  part,  does  depart  in  substance  from  the  form 
given  in  the  schedule.     We  are  of  opinion  that  the 
learned  County  Court  judge  was  right  in  deciding 
that  it  does.    The  Bills  of  Sale  Act  1882  uses 
throughout  the  word  "  grantor  "  in  the  singular, 
and  there  is  no  definition  of  the  word  "  grantor." 
According    to   the   Interpretation  Act  1889  the 
singular  would  include  the  plural  unless  the  con- 
trary intention  appears.    In  this  case,  however, 
we  are  of  opinion  that  it  is  not  possible  to  hold 
that  the  Legislature  contemplated  the  bill  of  sale 
being  given  jointly  by  two  independent  persons. 
Among  other  grounds  it  is  necessary  to  consider 
the  application  of  sect.  7  of  the  Bills  of  Sale  Act 
1882.    The  form  of  the  bill  of  sale  given  in  the 
schedule  provides  that  the  chattels  shall  not  be 
liable  to  seizure  in  any  case  other  than  those 
specified  in  sect.  7  of  the  Act  of  1882.    This  pro- 
viso is,  of  course,  of  the  substance  of  the  matter. 
When  we  turn  to  the  provisions  of  sect.  7  it  is 
difficult,  if  not  impossible,  to  see  how  they  could 
be  practically  carried  into  effect  in  the  case  ol 
two  grantors  independently  interested.    It  would 
be    necessary  in   that  case    to    read    the  word 
"  grantor  "  in  sub-sects.  1  to  5  sometimes  as  re- 
ferring to  one  of  the  grantors,  and  sometimes 
including  both,  and  sub-sect.  2,  which  gives  as  one 
of  the  causes  for  taking  possession  "  if  the  grantor 
shall  become  bankrupt,'  would  be  in  many  cases 
wholly  incapable  of  application,  and  the  argument 
that  any  such  difficulty  might  be  met  by  the  pro- 
viso does  not  seem  to  us  any  answer  to  the  sub- 
stantial objection  which  could  be  raised.    Further, 
as  was  pointed  out  in  the  course  of  the  argument, 
any  other  view  might  give  rise  to  serious  diffi- 
culties under  sect.  12.    That  section  prohibits  the 
granting  of  a  bill  of  sale  for  less  than  302.    If  a 
Bill  of  sale  given  by  two  persons  in  the  position 
of  the  grantors  is   good,  several  persons,  each 
possessed  of  goods,  might  join  together  to  obtain 
a  loan  of  smul  sums  amounting  in  the  aggregate 
to  over  302.    It  was  suggested  in  argument  that 
the  opinion  of  Lord  Esher,  M.B.  in  Melville  r. 
Stringer  (13  Q.  B.  Div.  at  p.  399)  conflicted  with 
this  view,  and  no  doubt  the  language  there  used 
does  support  the  view  that  persons  might  agree  to 
join  together  to  borrow  or  lend  a  sum  of  money. 
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Bat  the  point  waa  not  neoeseary  for  tbe  decision 
of  that  case,  and  no  opinion  to  the  same  effect 
was  expressed  either  by  Bowen,  L.J.  or  Fry,  L.J. 
We  are  not,  of  conrse,  expressing;  any  opinion  as 
to  what  might  be  the  effect  of  a  bill  of  sale  given 
by  partners,  but  for  the  reasons  we  have  given 
we  are  of  opinion  that  the  bill  of  sale  given  in  this 
case  was  invalid,  and  the  decision  of  the  Goonty 
Court  judge  should  be  affirmed. 

Jridgmenl  aeeordingly. 

Solicitors  for  the  claimants,  Biggs  -  Roche, 
Savruer,  and  Co. 

Solicitors  for  the  execution  creditor,  Willeti  and 
Sandford, 


Nov.  28  and  29,  1900. 
(Before  Kennedt  and  Phillimore,  JJ.) 
X0AKB8   V.   G0HMIS8IONEB8    OF    Inland 
Revenue,  (a) 
Stamp  duty—"  Marketable  security  " — "  Instrument 
to  bearer    .    .    .    by  means  of  which  stock  "  is 
transferred— Finance  Act  1899  (62  i  63  Viet, 
e.  9),  ss.  4  (1)  (2),  6. 
A  certificate  for  4  per  cent,  debenture  stock  of  a 
foreign  raihoay  certified  that  the  appellant  was 
the  owner  of  a  certain  amount  of  such  stock, 
and  there  wa»  indorsed  on  such  certificate  a 
form  of  transfer  signed   by  the  appellant,   the 
name  of  the  transferee  being  left  in  blank.    It 
was  admitted   that  such  cert^icates  with  the 
transfer  in  blank  therein  were  by  tisage  treated 
as  sufficient  for  the  purpose  of  effecting  the  sale 
in  the  stock  markets  of  the  United  Kingdom  of 
the  stock   referred    to    therein ;    but  such  stock 
was  really    transferable    only  in    the   books  of 
the  railway  company  upon  production  of  such 
certificate.      The    debenture    stock    was    share 
capital  of  the  railway    company,  enabling   the 
holder  to  vote  at  the  election  of  directors,  but  it 
was  secured  Or  preferred    under  a  trust    deed 
which  enabled  the  holders  of  the  debenture  stock, 
if  the  interest  on  their  stock  was  not  duly  paid, 
to  take  the  management  of  the  railway  out  of 
the  hands  of  the  directors,  and  vest  it  in  a  finance 
committee  elected  by  themselves. 
Seld,  that  the  certificate  as  indorsed  was  a  market- 
able security  within  sect.  4  (1)  of  the  Finance 
Act  1899. 
This  was  a  case  stated  by  the  Commissioners  of 
Inland  Revenue. 

On  the  29th  Jan.  1900  a  document  was  presented 
on  behalf  of  the  appellant  to  the  commissioners 
for  their  opinion  as  to  the  stamp  duty  with  which 
it  was  chargeable. 

The  document  was  called  a  certificate  for  Four 
per  Cent.  Debenture  stock  of  the  Chicago  Great 
Western  Railway  Company,  and  was  in  the  fol- 
lowing terms : 

This  doonmont  oertifieB  that  Bobert  Cecil  Noakes  is 
the  owner  of  ten  shues  of  the  nominal  value  of  100 
dollars  each  in  the  Four  per  Cent.  Debenture  Stock  of 
tbe  Chioagfo  Cheat  Weitem  Bailway  Company,  a  cor- 
poration dnly  organise  1  and  existing  nnder  the  laws  of 
the  State  of  Illinois,  U.S.A.,  transferable  only  on  Hie 
books  of  the  company  in  person  or  by  attorney  on  return 
and  snrrendor  of  this  certificate  when  a  oertlfioate  or  oer- 
tifloates  of  like  tenor  will  be  iaaaed  to  the  assignee.  The 
Chicago  Great  Western  Bailway  Company  agree  that  on  the 

(a)  Beported  by  J.  AirosKW  STKAHiU),  Saq.,  Sani««ar«t.Ijaw. 


15th  day  ot  Jan.  1893,  and  on  every  ISth  day  of  Jaonaiy 
and  Jnty  thereafter,  the  oompaoy  will  pay  to  the  holder  of 
record  the  last  day  of  the  preceding  December  and  jQn» 
of  the  said  shares  in  said  debenture  ttook  2  per  oent. 
interest  for  the  preceding  half  year,  making  an  aggregate 
of  4  per  cent,  per  annum,  and  in  consideration  of  this 
guaranteed  interest  the  holder  of  such  shares  shall  not 
be  entitled  to  participate  further  in  the  earnings  of  the 
company,  but  it  is  expresaly  agreed  that  no  dividends 
shall  be  paid  on  any  subordinate  stocks  of  the  company 
until  all  aoorued  interest  upon  debenture  stock  shall 
have  been  paid  or  provided  for ;  and  to  secure  thia 
agreement  and  for  other  purposes  the  Chicago  Greafc 
Western  Railway  Company  has  made  a  deed  ot  trust  and 
oontraot  bearing  date  the  2nd  day  ot  Nov.  1892  to  and 
with  the  Manhattan  Trust  Company,  a  corporation  of 
the  State  of  New  York,  as  trustee,  and  this  oertifloate  is 
issued  under  and  in  aocordanoe  with  the  said  trust  deed 
and  oontraot,  and  the  holder  hereof  is  entitled  to  aU 
benefits  and  is  lubject  to  all  the  conditions  contained  in 
said  trost  deed  and  contract,  but  this  oertifloate  is  not 
binding  upon  the  company  nor  entitled  to  the  benefit  of 
said  trust  deed  and  contract  until  it  is  countersigned  oaA 
registered  by  the  trustee  in  the  city  of  New  York  or  by 
its  duly  authorised  agent  in  the  city  of  London,  England. 
In  witness  whereof,  &o. 

On  this  document  was  the  following  indorse- 
ment: 

For  valne  received  hereby  sell,   assign,  and 

transfer  unto  shares  of  100  dollars  each  of  th& 

stock    named    in    the    certificate  and 

hereby  constitute  and  appoint  true  and  lawful 

attorney   irrevocable  for  and  in  Dam» 

and  stead  to  make  and  execute  all  necessary  acts  of 
assignment  and  transfer,  surrender  and  canoellation,  and 
one  or  more  persons  to  arbitrate  with  like  full  power. — 
Dated  18    . — Bobebt  Cecil  Noakss.     In  th» 

presenoe  of  W.  T.  Bannister. 

As  appears  by  tJiis  copy  the  document  consisted 
of  a  certificate  (which  had  previously  been  issued  > 
with  a  transfer  indorsed  thereon,  which  letter  was. 
signed  by  the  appellant,  the  person  mentioned  ia 
the  certificate  as  the  owner  of  the  stock,  the  name 
of  the  transferee  being  left  in  blank. 

The  following  facts  wei-e  admitted  by  the  ap- 
pellant : — 

That  the  Chicago  Great  Western  Railway 
Company  is  a  corporation  established  under  the 
laws  of  the  State  of  Illinois  in  tiie  United  States- 
of  America;  that  certificates  with  transfers  in 
blank  indorsed  thereon  in  the  form  set  out  above 
are  largely  dealt  in  upon  stock  markets  in  the 
United  Kingdom  ;  that  the  document  did  not  fall 
within  any  of  the  heads  of  marketable  securities 
mentioned  in  sect.  82  (1)  (6)  of  the  Stamp  Act 
1891 ;  that  such  certificates,  together  with  the 
transfer  in  blank  indorsed  thereon,  are  by  U8ag» 
treated  as  sufficient  for  the  purpose  of,  and  in  fact 
constitute,  the  ordinary  means  of  effecting  the 
sale  on  stock  markets  in  the  United  Kingdom  of 
the  stock  referred  to  therein ;  and  that  the  stock 
mentioned  in  the  document  was  after  the  Ist  Aug. 
1899,  in  such  manner  transferred  in  the  United 
Kingdom.  By  the  provisions  of  the  trust  deed 
refen-ed  to  in  the  document,  after  reciting  that 
the  company  had  determined  to  create  (inter  aliay 
15,000,000  dollars  nominal  value  of  Four  per  Gent. 
Debenture  Stock  and  for  that  purpose  to  execute 
the  deed,  the  company  granted  to  the  trustee  and 
its  successors  the  existing  and  future  property  of 
the  company  as  therein  specified  in  trust  to  secure 
the  holder  of  the  Four  per  Cent.  Debenture  Stock 
of  the  Chicago  Great  Western  Railway  Compaa;^ 
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as  theranafter  expressed ;  hy  clanae  3,  the  com- 
pany agreed  to  pay  in  gold  to  the  holders  of 
record  of  the  Pour  per  Cent.  Debenture  Stock 
4  per  oent-per  annnm  by  half-yearly  payments, 
and  no  dividends  were  to  be  paid  upon  any  subor- 
dinate  stocks  of  the  company  nntil  all  accrued 
interest  on  the  Four  per  Gent.  Debenture  Stock 
should  hare  been  paid  or  provided  for;  by  clause  5, 
in  case  of  liquidation  the  net  assets  of  the  company 
were  to  be  applicable  to  the  payment  in  gold  of 
the  capital  of  the  different  classes  of  stocks  or  secu- 
rities in  the  same  order  of  priority  as  the  interest 
or  dividends  on  such  stocks  or  securities  were 
provided  to  be  paid ;  by  clause  6,  no  certificate  for 
the  debenture  stock  or  other  security  issued  there- 
under should  be  valid  or  binding  on  the  company 
or  entitled  to  participate  in  the  benefits  of  the 
indenture  until  countersigned  and  registered  by 
the  trustee ;  by  clause  15,  the  events  were  specified 
upon  which  the  security  constituted  by  the  deed 
should  become  enforceable ;  by  clause  16,  until  the 
security  thereby  constituted  became  enforceable 
the  trustee  was  to  permit  the  company  to  retain 
possession  of  the  premises  thereby  conveyed  and 
«njoy  the  income  and  deal  with  the  same  on  the 
footing  that  the  charge  thereby  created  was  a 
floating  charge;  by  clause  17,  at  anytime  after 
the  security  became  enforceable,  the  trustee  might 
enter  and  take  possession  or  appoint  a  receiver ; 
and  by  clause  26,  the  Ist  and  2nd  schedules  thereto, 
which  contiuned  forms  to  be  issued,  amongst 
others,  to  the  holders  of  the  Four  per  Gent. 
Debenture  Stock,  similar  to  those  which  have 
been  used  and  which  are  above  set  out,  should 
have  effect  in  the  same  manner  as  if  therein  set 
forth. 

The  certificate  was  duly  countersigned  and 
registered  in  America  by  the  trustee  pursuant  to 
clause  6  of  the  trust  deed. 

The  commissioners  were  of  opinion  that  the 
above  document  was  a  marketable  security  within 
the  meaning  of  sect.  4  (1)  of  the  Finance  Act  1899, 
read  in  coimection  with  sect.  6  of  the  same  Act, 
and  assessed  it  as  liable  to  the  duty  of  1«.  for 
every  lOi.  of  the  money  thereby  secured. 

The  appellant,  while  admitting  that  the  transfer 
indorsed  on  the  certificate  was  an  instrument  to 
bearer  within  the  meaning  of  the  Finance  Act 
1899,  SB.  4  (2),  6,  and  as  such  liable  to  pay  a  duty 
of  1«.  per  1002.,  was  dissatisfied  with  the  larger 
assessment  above  referred  to. 

The  questions  for  the  opinion  of  the  court  were : 
(1)  Whether  the  document  was  chargeable  with 
the  duty  of  12.  as  assessed ;  (2)  if  not,  with  what 
duty  the  document  was  chargeable. 

Finance  Act  1899  (62  &  63  Vict.  c.  9) : 

Sect.  4. — (1)  There  shall  be  ohaigeable  on  every 
marketable  seourity  made  or  iuTisd  by  or  on  behalf  of 
•ny  foreign  State  or  Government  or  foreign  or  colonial 
mnnioipal  body,  corporation,  or  company,  being  a 
seourity  transferable  by  delivery,  whidi  is  (a)  after 
Ang.  1,  1899,  aaeigned,  transferred,  or  in  any  manner 
negotiated  in  the  United  Kingdom ;  and  (6)  is  not, 
under  the  law  existing  at  the  passing  of  this  Act, 
ohargeable  with  stamp  dnty  aa  a  marketable  seaarity 
transferable  by  delivery,  and  in  every  share  warrant  or 
stock  oertifloate  to  bearer  by  means  of  which  any  share 
or  stock  of  any  company  or  body  of  persons  formed 
or  established  oat  of  the  United  Kingdom  is,  after 
Aug.  1,  1899,  assigned,  transferred,  or  in  any  manner 
negotiated  in  the  United  Kingdom,  a  stamp  dnty  of  U. 
tot  every  101.,  and  also  for  any  fractional  part  of  101., 


in  the  case  of  a  marketable  seonril?  of  the  money 
thereby  aecnred,  and  in  the  case  of  a  share  warrant  or 
stock  certificate  of  the  nominal  valne  of  the  share  or 
stock.  (2)  There  shall  be  charged  on  every  instniment 
to  bearer,  not  being  a  share  warrant  or  stock  certificate 
to  bearer  charged  nnder  the  foregoing  provision,  by 
means  of  which  any  share  or  stock  of  any  company  or 
body  of  persons  formed  or  established  oat  of  the  United 
Kingdom  is  after  Ang.  1,  1899,  assigned,  transferred, 
or  in  any  manner  negotiated  in  the  United  Kingdom,  a 
stamp  dnty  of  3d.  for  every  251.  of  the  nominal  value  of 
the  share  or  stock. 

Sect.  6.  For  the  pnrposes  of  this  Act  an  instmment 
used  for  the  pnrpoae  of  assigning,  transferring,  or  in  any 
manner  negotiating  the  right  to  any  marketable  secnrity, 
share,  or  stock  shall,  if  delivery  thereof  is  by  nsage 
treated  as  saffioient  for  the  pnrpose  of  a  sale  on  the 
market,  whether  that  delivery  constitatea  a  legal  assign- 
ment, transfer,  or  negotiation  or  not,  be  deemed  a 
marketable  secnrity  transferable  by  delivery,  or  an  instm- 
ment to  bearer,  as  the  case  may  be,  and  the  delivery 
thereof  an  assignment,  transfer,  or  negotiation. 

Carver,  Q.O.  {Scrutton  with  him). — This  instru- 
ment as  indorsed  is  "  an  instrument  to  bearer 
...  by  means  of  which  .  .  .  stock  .  .  . 
is  .  .  .  transferred  "  within  sect.  4  (2)  of  the 
Act.  It  is  not  a  marketable  security  at  all, 
because  in  the  words  of  sect.  4  (1)  there  is  no 
"  money  thereby  secured."  No  money  is  secured 
here.  The  instmment  is  merely  a  stock  certifi- 
cate. The  stock  is  ordinary  preference  stock. 
The  nominal  amount  of  the  stock  is  repayable 
only  in  the  Uqtddation  of  the  company.  It  gives 
no  mortgage  on  the  property  of  the  company. 
It  is  true  i^e  trust  deed  entitles  the  stockholders 
in  the  failure  of  the  company  to  pay  interest 
to  take  over  the  control  of  the  railway,  but  it 
does  not  entitle  them  to  sell  it.  The  instrument 
as  indorsed  merely  entitles  its  holder  to  obtain  a 
transfer  in  the  books  of  the  company  of  the 
amount  of  stock  allotted  to  the  appellant. 

The  Attorney-General  (Sir  R.  Finlay,  Q.C.)  (the 
Solicitor-General  and  Bowlatt  with  him). — The 
instnuuent  is  a  stock  certificate  and  something 
more.  It  is  a  security  for  the  amount  of  its 
nominal  value,  or,  at  any  rate,  for  the  annuity  to 
which  its  holder  is  entitled.  It  secures  this 
annuity  on  the  whole  undertaking.  It  is  true  it 
gives  the  stockholders  no  right  of  sale  over  the 
rolling  stock  as  an  English  debenture  does,  but 
it  gives  them  what  is  always  the  real  security,  the 
complete  control  over  the  property  of  the  com- 
pany on  the  failure  of  payment  of  the  annuity 
secured.  When  an  instrument  is  taxable  undiv 
two  separate  enactments  the  Grown  can  choose 
under  which  it  shall  be  taxed. 

Carver,  Q.G.  in  reply. 

Kkitnedt,  J. — In  this  case  our  judgment  is  for 
the  Grown.  I  know  I  may  say  for  my  brother 
Phillimore  as  well  as  myself  that  our  minds  have 
fluctuated  a  good  deal  during  the  course  of  the 
argument,  but,  on  the  whole,  that  is  the  conclusion 
which  we  have  come  to,  and  I  will  state  veir 
shortly  the  reasons  for  it.  It  may  be  that  with 
regard  to  sect.  4  (2)  Mr.  Carver  is  perfectly  right 
(personally,  I  think  he  is)  in  saying  that  the 
instrument  is  an  instrument  which  does  carry  the 
force  of  a  share  warrant  or  stock  certificate,  being 
an  instrument  within  the  meaning  of  sub-sect.  2, 
which  is  an  instrument  to  bearer  not  being  a  share 
warrant  or  stock  certificate  to  bearer  charged 
under  the  foregoing  provision ;  but  it  is  that  and 
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Bometbing  more.  The  Grown  has  a  right,  and 
always  htw  had  the  right,  where  the  instrument 
is  one  which  might,  in  one  view,  have  the  effect  of 
oarrying  a  lower  daty,  of  charging  the  higher 
daty  it  the  instrament  is  something  more,  and 
by  virtae  of  that  something  more  comes  under 
a  heading  which  entitles  the  Grown  in  respect  of 
that  instornment  to  a  higher  duty.  In  my  opinion 
whatever  may  be  the  character  of  the  instrament 
as  satisfying  that  which  Mr.  Garrer  says  ought  to 
be  its  taxable  description  under  sect.  4  (2),  it  is 
also  undoubtedly  a  marketable  security,  and  I 
think  myself  that  the  real  strength  of  Mr. 
Carver's  argument  lies  in  the  omission,  as  I 
ventnie  to  point  out,  of  the  words  "  thei-e  is  to  be 
charged  on  every  instrument  to  bearer  not  being 
a  shaj«  warrant  or  stock  certificate  to  bearer,  and 
not  being  a  marketable  security."  He  is  really 
relying  on  the  absence  of  those  words.  But  if  it 
is  a  marketable  security,  whether  it  is  something 
else  or  not,  and  as  a  marketable  security  is  pro- 
perly chargeable  with  a  higher  duty,  that  duty 
most  be  paid  because  it  is  a  marketable  security. 
Now,  is  this  a  marketable  security  P  In  my 
opinion  it  is.  It  purports  to  be  not  merely  a 
declaration  of  title  to  so  many  shares  of  so  many 
dollars,  but  also  to  be  a  document  in  the  nature 
of  a  security.  Fiirther,  although  the  value  of  tihe 
security  may  be  small,  I  think  it  is  a  security 
which  affects  both  principal  aind  interest  under 
the  terms  of  the  trust  deed  which  is  incorporated 
ifi.  the  document.  That  being  so,  whatever  else  it 
is,  if  it  is  something  else,  then  it  is  that  something 
elsepJus  the  character  of  a  marketable  security, 
and  as  such  is  taxable  as  a  marketable  security. 
Phillimobb,  J. — ^I  agree. 

Judgment  for  the  Crown. 

Solicitors  for  the  plaintiffs,  Bircham  and  Co. 
Solicitor  for  the  defendants,  Solicitor  of  Inland 
Revenue. 


PROBATE,  DIYORCE,  AND   ADMIRALTY 
DIVISION. 
PBOBATE    BUSINESS. 
Monday,  July  23, 1900. 
(Before  Bashes,  J.) 
In  tbe  Goods  of  Sakdebb.  (a) 
Administration — Colonial  grant — Beaealing — 
Jurisdiction. 
Where  a  legacy  was  bequeathed  by  a  testator  to 
the  "  personal  representatives  "  of  his  brother, 
who  had  died  intestate,  domiciled  in  an  Austra- 
lian   colony,    and  had   left  no  estate   in   this 
country,  the  court  alloioed  the  grant  of  letters  of 
administration  which  had  been  obtained  in  the 
colony  by  the  brother's  widow  to  be  resealed,  in 
order  that  the  executors  of  the  will  vUght  obtain 
a  valid  discharge  for  the  legacy. 
This  was  a  motion  for  the  resealing  of  a  colonial 
grant  of  letters  of  sdministration. 

By  his  will,  dated  the  30th  Jan.  1896,  Fi«deriok 
Sanders,  late  of  29,  Pembury-road,  Lower  Glaptom, 
bequeathed  to  his  brother  Henry  Joseph  Sanders, 
of  Melbourne,  Victoria,  Australia,  a  legacy  of 
250{. ;  but  if  Henry  Joseph  Sanders  should  die  in 
the  lifetime  of  the  testator,  the  legacy  was 
bequeathed  to  the  "  personal  representatives  "  of 

(a)  Beported  by  J,  A.  SI.ATBB,  Saci.,  BartlMaiHM-Lftw. 


the  brother,  to  be  administered  as  part  of  bis 
personal  estate. 

Frederick  Sanders  died  on  the  27th  Feb.  1899, 
his  brother  Henry  Joseph  Sanders  having  pre- 
deceased  him  on  the  22nd  Aug.  1897,  intestat» 
and  domiciled  in  the  colony  of  victoria. 

Letters  of  administration  were  granted  by  tind 
Supreme  Court  of  Victoria  to  the  widow,  Jane 
Sanders,  on  the  18th  Oct  1899. 

There  was  no  estate  of  Henry  Joseph  Sanders 
left  in  this  country. 

The  executors  of  Frederick  Sanders  communi- 
cated with  Jane  Sanders  as  soon  as  they  had 
obtained  probate  of  the  testator's  will,  and 
informed  her  that  they  would  pay  her  the  legacy 
of  2501.  as  soon  as  the  colonial  grant  had  been  r». 
sealed  in  this  country,  so  that  they  might  obtain 
a  valid  discharge  for  the  legacy. 

Difficulties  then  arose,  as  the  authorities  of  the 
principal  probate  registry  at  Somerset  Honae 
were  of  opmion  that  they  had  no  power  to  reseal 
the  colonial  grant,  seeing  that  Henry  Joseph 
Sanders  had  died  domiciled  out  of  England,  and 
had  left  no  estate  in  this  ooontry.  The^  thought 
that  the  English  court  had  no  jurisdiction  in  tbe 
matter. 

Priestley  for  the  motion. 

Babnes,  J.  made  the  order  allowing  the  grant 
to  be  resealed. 
Solicitors :  SeweU,  Edwards,  and  NevHl. 


DIVOBCE     BUSINESS. 

Tuesday,  July  3, 1900. 

(Before  Sir  F.  jBimG,  President,  and  Babnes,  J.> 

Oobb  v.  Cobb,  (a) 

/Summary  Jurisdiction  {Married  Women)  Act  189& 
(58  S  59  Viet.  e.  38)— Appeal  to  Hiqk  Court— 
Allowance  to  be  made  to  wife — ^Ifooe  ofasset*- 
ment — Earnings  of  husband — Practice. 

There  is  no  fixed  rule  as  to  the  allowance  to  be 
made  to  a  wife  under  the  Summary  Jurisdiction- 
(Married  Women)  Act  1895,  s.  5,  but  courts  of 
summary  Jv/riidiction  ought  to  be  guided  by  the 
practice  of  the  High  Court  in  making  aUottnent* 
of  alimony  in  suits  of  judicial  separation. 

This  was  an  appeal  from  an  order  of  the  justices 
of  the  Petersfield  Division  of  the  county  of  Hants, 
made  under  sect.  5  of  the  Sommary  J^orisdictiozk 
(Married  Women)  Act  1895. 

In  the  first  instance  when  this  case  came  before 
the  justices  an  order  had  been  made  bv  which 
the  husband  was  to  pay  an  allowance  of  U.  a  week 
to  the  wife. 

This  order  was  appealed  from,  and  the  court 
sent  the  case  back  to  the  justices  for  farther  cod- 
sideration. 

The  same  order  was  made  again,  but  after  the 
husband  had  undergone  a  second  term  of  imprison- 
ment  for  nonpayment  of  arrears,  the  justioeft 
reduced  the  amount  of  the  allowance  from  II.  to 
12«.  a  week. 

The  husband  appealed  against  this  rednoed 
order  on  the  ground  that  it  too  was  excessive. 

It  appeared  that  the  appelant,  who  was  over 
sixty  years  of  age,  gained  a  precarious  livelihood 
as  an  outside  porter  at  Addison-road  Station. 

(a)  B«porMd  by  J.  A.  Slatsb,  Eaq.,  Barrlitar«t-Lftw. 
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His  income  Taried  from  23a.  to  25«.  p«r  week.  He 
had  twioe  suffered  impTiBonment  for  non-com- 
plianoe  with  the  order  of  the  jastices. 

/.  FergiMon  Walker  for  the  appellant. — Sect.  5, 
snb-seot.  (e)  of  the  Sammaiy  Jurisdiction 
(Harried  Women)  Act  1895  does  not  laj  down 
any  mle  to  guide  courts  of  summary  jurisdiction 
as  to  the  proportion  of  his  income  which  a 
husband  should  be  ordered  to  pay  to  hia  wife. 
Regard  is  to  be  had  to  the  means  both  of  the 
husband  and  wife,  and  the  amount  filed  should 
be  reasonable.  The  present  order  is  unreason- 
able, and  12s.  a  week  too  large  a  sum  to  pay.  In 
allotting  alimony  the  High  Court  never  exceeds 
one-half  the  joint  income,  whilst  one-third  is  the 
usual  allowance.  He  cited 
Coot*  ▼.  CooU,  2  FhUl.  46  ; 

Haifh  T.  Baigh,  20  L.  T.  B«p.  281 ;    L.   Bep.  1 
P.  *  D.  709. 

The  Prssident. — Although  there  is  no  hard 
and  fast  mle  as  to  the  proportion  of  income 
payable  in  suits  for  judicial  separation,  the  court 
generally  acts  upon  the  principle  of  allowing  a 
wird  of  the  joint  income  to  the  wife  when  there 
are  no  children  of  the  marriage.  I  think  that 
courts  of  Bummaiy  jurisdiction  will  also  be  well 
adrised  to  act  upon  the  same  principle.  In  the 
present  ca«e  the  husband  has,  I  think,  shown 
good  cause  why  the  amount  of  the  allowance 
ordered  by  the  justices  should  be  reduced.  The 
reduction  made  by  the  justices  themselves  from 
IJ.  to  12<.  per  week  is  not  sufficient,  and  I  am 
strongly  of  opinion  that  not  more  than  one- 
third  of  his  income  should  have  been  ordered  to 
be  paid.  The  appeal  will  be  allowed,  and  the 
order  of  the  justices  will  be  varied  by  sub- 
stituting 8§.  per  week  for  12s.  The  arrears  will 
run  at  the  rate  of  8a.  per  week  from  the  date  of 
the  order  of  the  jnetices. 

Barhks,  J.— I  agree. 

Solicitor,  Bolert  PhiUp  Upton. 


^ni^xmt  €owd  ol  ^nlamimt 


COURT   OF   APPEAL. 

Oct.  26,  29,  and  Dec.  3. 1900. 

(Before  Lord  Altsbbtome,  G.J.,  Riubt  and 
WlLUAXS,    L.JJ.) 

Be  McGallum  ;  McGalluk  v.  McGallum.  (a) 

BMute  of  Ltmitatione^-Concealed  fraud — Seal 
Property  Limitatim  Act  1833  (3*4  WiU.  4>, 
e.  27), «.  26— Real  Property  Limitation  Act  1874 
(37  *  38  Viet.  c.  67),  «.  1. 

By  a  voluntary  eonveyanee  of  the  3rd  Sept.  1884 
C.  M.  conveyed  certain  real  property  to  hit  wife. 
By  a  voluntary  conveyance  of  tlie  30th  Sept. 
1^4  his  wife  conveyed  the  same  property  to  her 
daughter,  the  plamtiff.  The  two  deeds  were 
deposited  in  an  envelope  by  the  wife  with  her 
solicitor,  to  whom  she  wrote  a  letter  requesting 
him  to  retain  the  deeds  until  after  the  death  of 
the  plaintiff's  father,  C.  M.,  when  they  were  to 
he  given  to  the  plainiiff,  provided  she  was  not 
fhtn  the  wife  of  a  person  specified,  and  she 

fa}  BeporWd  bj  W.  C.  BI88,  Esq.,  BtnMcr-ii-L«w. 
Tol.  LXXXm.,  2158. 


stated  she  did  not  wish  the  plaintiff  to^jenow  of 
the  existence  of  the  two  deeds. 

C.  M.  continued  in  possession  of  the  house  untU  he 
died  on,  the  25<a  Aug.  1899,  his  wife  having 
predeceased  him,  and  the  plaintiff  on  his  death 
became  for  the  first  time  aware  of  the  existence 
of  the  conveyances  and  commenced  this  action 
against  the  sole  executrix  and  residuary  devisee 
of  C.  M.  to  recover  the  property,  alleging  the 
deeds  had  been  fraiululently  concealed  from 
her,  and  the  defendant  pleaded  the  Statute  [of 
Limitations. 

There  was  no  evidence  that  C.  M.  was  aware  of  the 
conveyance  to  the  plaintiff. 

Held,  by  Lord  Alveritone,  C.J.,  that  there  Jiad  been 
a  "  concealed  fraud,"  within  sect.  26  of  the  Beat 
Properly  Limitation  Act  1833,  62'  ^^^  mother, 
but  that  to  prevent  the  operation  of  the  statute 
the  "  concealed  fraud"  must  be  that  of  the  person 
setting  up  the  statute  or  of  someone  through 
whom  that  person  elain^ed. 

Held,  by  Rigbv,  LJ.,  that  there  had  been  "  eon- 
cealed  fraud  within  sect.  26  on  the  part  of  the 
mother  which  had  deprived  the  plaintiff  of  the 
property,  and  that  the  time  did  not  run  against 
the  plaintiff,  although  the  defendant  had  not 
been  party  or  privy  to  tJie  fraud  at  the  time  if. 
was  perpetrated. 

Held,  oy  Williams,  L.J.,  that  the  concealed  fraud,, 
to  come  within  sect.  26,  m,uit  be  the  fraud  of,  or~ 
in  some  way    imputable    to,    the   person    who^ 
invoked    the    aid    of   the    statute ,-    and    that 
lorongful  possession  by  a  trespasser  is  not  con- 
cealed fraud  vrithin  tlU  meaning  of  the  section. 

Held,  therefore  {Bigby,  L.J.  dissenting),  that  as  there  ■ 
had  been  no  concealed  fraud  on  the  part  of  Qui— 
defendant  the  Statute  of  Limitations  took  effect 
and  the  plaintiff  was  not  entitled  to  recover  the. 
property. 

Deciston  of  Kekewieh,  J,  reversed. 

This  was  an  appeal  from  a  deoision  of  Keke- 
wieh. J.  on  the  14th  Feb.  1900,  holding  that  the< 
plaintiflTs  right  to  recover  a  house  was  preserredf 
by  sect  26  of  3  &  4  Will.  4,  c.  27. 

That  section  provides : 

That  io  every  oaie  of  a  ooncealud  fraud  the  right  of 
an;  person  to  btiag  a  suit  in  equity  lor  the  recorery  ot 
any  land  or  rent  of  vbioh  he,  or  any  person  throogh. 
whom  he  claims,  may  have  been  deprived  by  snoh  frand 
shall  be  deemed  to  have  fint  aoornad  at  aod  not  before 
the  time  at  which  inoh  frand  shall  or,  with  reaionable 
diligenoe,  might  have  been  first  knoirn  or  disoovered. 

In  1884  (General  McGallum  and  his  wife  and 
dau^ter,  the  plaintiff  in  the  action,  were  residing 
at  Oheltenham  in  a  house  known  as  Linden. 
House  (the  subject  of  the  action),  which  was  the 
property  of  the  general. 

By  a  voluntary  def  d,  dated  3rd  Sept  1884^  th& 
general  conveyed  the  house  in  fee  to  his  wife, 
since  deceased,  and  by  a  voluntary  d«ed,  dated, 
the  30th  Sept.  1884,  the  wife  conveyed  the  house 
to  the  plaintiff  in  fee. 

The  wife,  however,  from  the  first  concealed  the; 
deed  of  conveyance  to  the  plaintiff  and  the  fact  of. 
ite  execution,  and  such  concealment  was  continued 
and  ensured  byher  putting  the  two  conveyances 
in  an  envelope,  which  she  closed  and  sent  in  Feb. 
1886  to  Mr.  J.  C.  Asprey,  a  London  solicitor  (not 
the  solicitor  who  had  been  concerned  in  the 
preparation  and  execution  of  the  deeds),  witli 
instructions  contained  in  a  letter  to  keep  the- 
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enTelope  snopened  until  she  reqnired  it,  and  after 
her  death  still  to  retain  the  envelope  for  the  plain- 
tiff nntil  her  father's  decease,  after  which  it  was 
to  be  given  to  her  provided  she  was  not  then  the 
wife  of  a  certain  person  therein  named,  a  proviso 
which  did  not  come  into  operation. 

The  letter  concluded  by  stating  that  for  the 
present  she  did  not  want  the  plaintiff  to  know 
where  the  papers  were.  A  memorandum  was 
indorsed  on  the  envelope  to  a  similar  effect. 

Mr.  Asprey  obeyed  the  instructions  thus  given 
tp  him,  and  the  envelope  was  delivered  to  the 
plaintiff  after  her  'father  s  decease,  when  she  for 
the  first  time  became  aware  of  her  title  to  the 
property. 

The  wife  died  on  the  18th  Nov.  1888. 

After  her  death  the  general  continued  to 
occupy  the  house  until  some  time  before  his  death, 
when  he  let  it  and  received  the  rent. 

There  was  no  evidence  that  he  ever  knew  that 
the  daughter  was  entitled  to  the  house. 
'  He  died  on  the  25th  Aug.  1899,  having  by  his 
will  devised  all  the  residue  of  his  property  to  the 
defendant,  his  niece. 

Linden  House  was  not  specifically  mentioned  in 
the  will,  but  the  defendant  assumed  that  it  passed 
as  belonging  to  the  general,  and  retained  the 
title  deeds  (other  than  the  two  conveyances)  and 
refused  to  account  for  the  rents  received  by  her. 
.  On  the  19th  Oct.  1899  the  plaintiff  commenced 
this  action  to  recover  possession  of  the  house. 

The  defendant  pleaded  the  Statute  of  Limita- 
tions. 

The  case  was  heard  before  Kekewioh,  J.,  and 
the  following  judgment  was  delivered  :— 

Keebwich,  J.  stated  the  facts  and  continued : 
— Mrs.  McOallum  was  perfecUy  competent  to 
convey,  and  I  aeq  no  reason  for  doubting  at  all 
that  in  fact  sad  in  law  she  conveyed  that  pro- 
perty to  her  daughter.  The  daughter  then,  from 
tiie  30th  Sept.  1884,  was  the  owner  of  the  property 
in  law.  She  issued  her  writ  on  the  19th  Oct. 
1899,  many  more  than  twelve  years  after  the  date 
at  which  she  became  entitled  in  possession.  The 
statute  is  pleaded,  and  it  seems  at  first  sight  to 
be  a  distinct  bar  to  the  action.  The  first  answer 
given  by  the  plaintiff  is  that  the  statute  did  not 
run  against  her  because  she  was  really  in  posses- 
sion. She  was  living  there  with  her  father  and 
mother  until  the  death  of  the  mother  in  1888,  and 
continued  to  live  there  afterwards.  When  once 
yon  get  to  1888  the  case  is  quite  clear,  because  the 
twelve  years  under  the  statute  did  not  run  up  to 
1899.  That  argument  is  founded  on  3  &  4  Will.  4, 
c.  27.  The  3ra  section  of  that  Act  says  when 
"the  right  shall  be  deemed  to  have  first  accrued, 
and  it  is  divided  into  different  sub-sections, 
-though  not  according  to  the  modem  practice 
with  numbers,  and  the  sub-section  in  question  is 
that  denoted  by  a  marginal  note  as  being  "  on 
alienation."  It  provides  that  "  When  the  person 
claiming  such  land  or  rent  shall  claim  in  respect 
of  an  estate  or  interest  in  possession  granted, 
appointed  or  otherwise  assured,  by  any  instru- 
ment (other  than  a  will)  to  him  or  some  person 
throagh  whom  he  claims  by  a  person  being  in 
respect  of  the  same  estate  or  interest  in  the 
possession  or  receipt  of  the  profits  of  the  land,  or 
in  the  receipt  of  the  rent,  and  no  person  entitled 
under  such  instrument  shall  have  been  in  such 
possession  or  receipt,  then  such  right  shall  be 


deemed  to  have  first  accrued  at  the  time  at 
which -the  person  claiming  as  aforesaid,  or  the 
person  through  whom  he  claims,  became  entitled 
tasdoh  possession  or.  receipt  by  virtue  of  such 
instrument."  Misa  McCallum  hecame  entiUed  on 
the  30th  Sept.  1884,  and  she  clamed  by  virtue  of 
an  instrument  executed  by  her  mother.  Now,  ia 
the  first  place, :  in  order  to  read  the  section 
correctly,  we  must  find  the  mother  in  poRBessian 
at  the  time.  She  was  in  legal  possession — that  is, 
in  the  ownership— of  the  property  because  it  had 
been  conveyed  to  her  on  the.  3rd  of  the  same 
month.  She  was  a  person  in  possession.  She 
was  living  with  her  husband,  and  I  should  have 
no.difficidty-in  holding  that  the  possesaion  of  the- 
husband  was  the  possession  of  the  wife.  Thar* 
is  ample  authority  for  that,  though  perhaps 
analcgouB  moie  than  diiect,  but  stiU  1  should 
-have  no  di£Sculty  in  holding  that,  the-  husband 
being  in  possession  and  sheUving  -with 'him  as  his 
wife,  his  possession  was  hers  for  the  purpose  of 
this  statute.  Then,  when  did  Miss  McCallum's 
right  to  enter  into  possession  accrue  P  On  the  date 
of  the  conveyance.  Was  she  in  possession  ?  It 
is  argued  on  behalf  of  the  plaintiff  that  she  was, 
because  you  must  attribute,  if  you  can,  the  posses- 
sion to  the  rightful  titie,  and  therefore  yon  must 
consider  that  though  the  father  continued  in  poe- 
session  he  was  at  that  time  only  in  possession  on 
her  behalf  with  her  consent,  and,  in  fact,  aa  her 
agent.  It  was  contended  that  the  plaintiff  was  in 
possession  because  she  was  there,  and  therefore 
the  possession  of  her  father  must  be  deemed  to 
have  been  hers.  The  argument  by  which  it  was 
endeavoured  to  support  that  position  was  this : 
that  she  could  not  have  brought  an  action  to  dis- 
possess the  father,  because  she  was  not  excluded 
from  the  property.  I  do  not  agree  to  that.  I  see  no 
reason  why,  if  she  had  been  so  minded,  she  could 
not  have  at  once  brought  an  action  to  dispossess 
the  father  and  mother.  But  the  real  answer  to 
that  argument  is  that  the  Act  does  not  say  ax^- 
thing  about  being  able  to  bring  an  action.  The 
Act  deals  simply  -with  possession,  and  I  think  she 
was  out  of .  possession — that  is  to  say,  she  never 
had  it  from  the  very  day  when  she  became 
en'titied  to  the  property.  '  It  seems'  to  me,  there- 
fore, on  that  part  of  tb»  cose  the  statute  runs 
against  her  from  the  very  day  when  the  deed 
was  executed,  and  the  twelve  years  had  expired 
long  before  she  issued  the  -writ. .,  But  it  is  said 
that  the  statute  does  not  run  beoause' of  what  is 
called  "concealed  fraud."  It  is  plettded- tttit  she 
vies  ignorant,  but  ignorance  is  admittedly  and 
undoubtedly  no  plea  in  answer  to  the  statute. 
It  is  strange,  perhaps,  that  the  authorities  rather, 
imply  that  than  state  it  in  so  many  words,  but 
the  real  reason  is  that  it  is  a  principle  of  laiv, 
and  that  it  would  be  quite  unnecessary  for  the 
learned  judges  to  lay  down  in  so  many  words' 
that  ignorance  would  not  prevent  the  statute' 
from  running.  Putting  ignorance  out  of  the 
question,  there  comes  the  question  of  what  Is 
called  concealed  fraud.  It  is  as  well,  perhaps, 
to  say  that  "fraud"  here  does  not  mean  or 
imply  any  moral  obliquity.  Fraud  in  the  legal 
sense  is  quite  consistent  with  eveir  -wish  and 
intention  -to  do  that  which  is  right,  whether  mijs- 
taken  or  not.  Mr.  Warrington  addressed  to  me 
an  argument  which  I  found  somewhat  difficult  io 
folio  vr.  He  cited  somejcases  and  &  ^aasage-from.* 
Storey's  Eqsity  Jiuispradenoe  showing  that  the 
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€o^rt  of  Equity  wonld  intacTene  if  fraad  was 
proved  to  prevent  this  lady  being  defeated,  quite 
independently  of  any  conatruotion  placed  on  the 
statute  or  any  statutory  provieionB.  I  am  unable 
to  follow  that  argument  aa  I  should  have  wished, 
and  I  feel  iqore  difficulty  in  doing  so  because 
this  statute  we  are  considering  contains  an 
express  provision  with  regard  to  concealed  fraud, 
and,  having  that  express  provision  with  regard  to 
concealed  fraud,  it  would  be  an  extremely  strong 
thing  to  say  that  equity  was  to  introduce  other 
considerations  and  to  make  another  limitation 
under  the  statute,  another  restriction  on  the 
statute,  which  the  statute  itself  did  not  support. 
But  I  will  not  follow  that  further.  Was  there 
concealed  fraud  within  the  meaning  of  sect.  26  of 
the  statute!'  It  is  alleged  in  the  statement  of 
claim  that  after  Mrs.  McGallum's  death  General 
MoCallum  concealed  from  the  plaintiff  the  execu- 
tion of  the  conveyance.  It  that  allegation  had 
been  proved,  though  it  is  unnecessary  to  decide 
that  question,  that  would  be  a  concealed  fraud 
within  the  meaning  of  sect.  26,  because  the 
statute  does  not  say  in  case  of  concealed  fraud  on 
the  ,part  of  the  adverse  claimant,  but  in  case  of 
concealed  fraud.  But  there  is  not  the  slightest 
pKoof  of  it.  I  think  tiiat  the  right  inference  upon 
idl  jthe  facta  is,  first,  that  he  did  not  know  that 
hia  wife  had  conveyed  her  property  to  their 
daughter;  and  still  less  is.-there  any  reason  for 
supposing  that  he  knew  what'  thia  wife  had  done 
with  the  document  which  she  executed.  I  think 
that  plea  entirely  fails.  I  cannot  see  any  reason 
for  supposing  that  he  was  committing  any  frad^d, 
concealed  or  otherwise.  Now,  what  did  Mrs. 
McCallam  do?  She  follow^  a  strong  course. 
She  put  these  two  deeds  with  a  bill  of  costs  .which 
had  been  made  out  to  her  in  an  envelope  which 
she  indorsed  with  a  direction  that  it  was  to  be 
kept  for  her  and  delivered  only  to  her  or  to  her 
daughter,  the  plaintiff,  after  her  decease  and  that 
of  her  father.  General  MoCallum,  on  the  con- 
dition that  she  was  not  the  wife  of  a  certain  man 
therein  named.  She  desired  that  her  daughter 
should  not  either  have  or  even  know  of  the 
inclosiires,  and  she  wrote  to  Mr.  Asprey,  a  soli- 
citor, to  whom  she  sent  that  envelope,  a  letter 
in  which  she  said  wh^t  she  wished.  Her  inten- 
^on  was  obvious.  She  could  not  (because  the 
idea  of  the  deed  being  executed  on  an  escrow 
or  under  a  condition  is  quite  ont  of  the 
question)  prevent  the  deed  operating  in  her 
daughter's .  favour,  though  perhaps  that  was 
not  her  view.  What  she  could  do  was  ta 
prevent  the  daughter  knowing  it.  She  saya 
the  daughter  is  not  even  to  know  where  they 
are,  but  there  is.  not  the  slightest  reason  for 
supposing.that  the  daughter  knew  there  was  any 
9uch  deed  at  all.  On  the  contrary,  I  thinfc  at 
that  time  it  ^a  clear  she  did.  not.  So  that  what 
the  lady  did  was  to  take  the  .best  nxwns  which 
occprred  to  her,  and  they  were  wonderfully 
effectual,  to  keep  from  the  daughter, any  know- 
ledge of  these  deeds  and  the  benefits  which  would 
accrue  to  her  thereby.  Her  precautiona  were  so 
effectual  that  when  after  the  death  of  the  mother 
there  was  some  little  contest  between  the  father 
and  the  plaintiff  in  respect  of  the  mother's 
estate,  the  plaintiff  having  been  appointed  exeou- 
crix,  she  appealed  to  the  solicitor  to  have  theae 
deeds  given  to  her  or  at  any  rate  some  information 
about  them,  having,  through  a  communication 


from  her .  mother  on  her  death-bed,  come  to  some 
knowledge  with  reference  to  them  ^niiich  was 
qnite  enough  to  make  her  anxious  to  know  what 
her  rights  were.  The  solicitor,  tme  to  his  trust, 
quite  properly,  at  any  rate  in  one  sense  of  the  word, 
did  not  decline  to  deliver,  but  he  avoided  doing 
so.  Whether  he  knew  what  the  contents  of  the 
envelope  were  or  not  I  do  not  know,  but  he  was 
loyal  to  his  client  and  he  avoided  giving  up  these 
deeds.  The  result  was  that  so  late  as  1889  the 
plaintiff  did  not  know  that  she  was  entitled  to 
this  property,  though  she  had  strong  suspicion  of 
it  in  consequence  of  something  her  mother  had 
told  her.  It.  had  been  concealed  from  her  and 
concealed  from'  her  by  her  mother,  the  owner  of 
the<  property.  Now,  is  that  concealed  fraud 
within  the  meaning  of  sect.  26  of  the  Act  ? 
[His  Lordship  then  read  the  section,  and  con- 
tinued :]  If  it  were  concealed  fi-aud,  the  first  time 
the  plamtitf  could  be  affected  by  such  notice  of 
the  real  facts  that  she  ought  with  reasonable 
diligence  to  have  ascertained  them  would  have- 
been  immediately  after  the  death  of  the  mother. 
She  did  know  a  certain  amount  then,  and  she 
might  have  even  insisted  upon  Mr.  Asprey 
making  a  more  full  disclosure.  I  need  not. 
pursue  that,  because,  assuming  she  then  neglected 
to  use  reasonable  diligence  (I  am  not  holding  that- 
by  any  means),  still  the  statute  would  only  run 
from  that  dabs,  and  that  would  be  sufficient  for 
her.  So  it  comes  to  the  qneation.  What  is  con- 
cealed fraud  P  Now,  it  is  atrange  that  there  are 
several  cases  cm  it,  but  at  the  same  time  it  has 
not  been  defined  in  exactly  the  way  to  solve  this 
question.  The  point  was  raised  in  a  case  of  Petre 
V.  Petre,  before  Kindersley,  V.O.  He  said  (1 
Drew,  371,  397) :  "  What  is  meant  by  concealed 
fraud  ?  It  doea  not  mean  the  case  of  a  party 
entering  wrongfully  into  possession;  it  meana 
a  case  of  designed  fraud  by  which  a  paity 
knowing  to  whom  the  right  belongs  conceals 
the  circumstances  giving  that  right  and  by 
means  of  such  concealment  enables  himseu 
to  enter  and  hold."  That  aeems  to  me  to  fit  the 
case  exactly  with  one  exception,  that  there  the 
Yice-Chancellor  is  dealing  with  a  fraud  com- 
mitted by  a  person  benefiting  himself  by  the 
frand  atid  enabling  himself  to  enter  and  hold,  but 
to  my  mind  that  is  not  the  essence  of  the  defini- 
tion. If  the  concealment  is  done  in  order  to- 
benefit  some  other  person,  or  to  prevent  the 
person  exercising  the  right  which  but  for  th* 
concealment  womd  be  exercisable,  that  seems  tO' 
me  to  come  within  the  substance  of  the  Yioe- 
Cbancellor's  definitiou,  though  not  within  the- 
exact  words.  I  find  that  that  passage  was  cited 
by  Stirling,  J.  in  giving  judgment  in  Lawrance 
V.  Lord  Norreyi,  which  was  a  very  special  case 
and  often  quoted  for  another  point,  ae  said  (59 
L.  T.  Hep.  705 ;  39  Ch.  Div.  224) :  "  If  that  can  be 
made  oat,  it  seems  to  fall  within  what  Kindersley,, 
V.C.in  the  case  of  Petre  v.  Petre  said  " ;  and  then 
be  quotes  that  passage  in  a  way  which  shows  that 
he ''entirely  approved  of  it.  Strange  to  say,  when 
that  case  went  to  the  House  of  Lords,  that  defini- 
tion was  not  apparently  commented  on.  Petre  t. 
Petre  was  not  cited,  but  the  Court  of  Appeal  had 
affirmed  Stirling,  J.,  though  to  some  extent  on 
different  grounds.  The  House  of  Lords  affirmed 
the  Court  of  Appeal  and  Stirling,  J.  (62  L.  T.  Bep. 
706 ;  15  App.  Cas.  210),  and  ot  course  they  must 
have  had  the  judgment  of  Stirling,  J.  before  them. 
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Lord  flerachell  said  (62  L.  T.  Rep.  707 ;  15  App. 
Gas.  214) :  "  Ifc  ie  not  enough,  therefore,  to  prora 
a  concealed  fraud ;  the  person  brin(i;mg  the  Buit 
mart  show  that  he  or  some  person  through  whom 
he  daima  has  been  by  suoh  fraud  deprived  of  the 
land  which  he  seeks  to  recover,  and  that  the 
fraud  could  not  with  reasonable  diligence  have 
been  known  or  discovered  more  than  the  statu- 
tory period  before  the  action  was  brought."  I 
do  not  understand  Lord  Herschell  to  mean  de- 
prived of  the  land  in  the  sense  of  "  gone  " ;  the 
land  has  certainly  not  gone  away  or  actually 
become  the  property  of  another  altogether,  but 
deprived  of  the  land  by  means  of  fraud,  deprived 
of  the  possession  of  the  land,  the  enjoyment  of 
the_  land,  and  deprived  of  that  which  he  was 
entitled  to  and  which  he  now  seeks  to  recover.  It 
eeems  to  me  that  explanation  entirelv  harmonises 
■^th  the  definition  given  by  Eindersley,  Y.O.  and 
-adopted  by  Stirling,  J.,  and  that  I  may  safely  act 
•^n  it  in  this  case.  It  seems  to  me  that  the 
another  in  that  sense  committed  a  concealed 
fraud.  She  did  it  intentionally.  She  intended, 
-and  she  said  she  intended  in  writing  in  the 
clearest  way,  that  her  daughter  should  not  know 
until  the  time  that  she  did  that  she  was  entiUed 
to  this  property  which  had  been  conveyed  to 
her.  She  executed  the  conveyance  and  she 
-concealed  it,  and  she  took  the  best  means 
which  oconrred  to  her  for  concealing  it,  and 
«he  effectually  did  conceal  it.  That  seems  to 
me  to  come  exactly  within  the  definition.  The 
result  is  that  the  daughter  had  not  an  oppor- 
tpnity,  at  any  rate  until  the  mother's  death,  of 
recovering  this  properiy,  and  I  think  the  case 
falls  within  the  26th  section,  and  therefor^  is  not 
.,  .governed  by  the  3rd  section,  though,  as  I  have 
-already  said,  but  for  the  26th  section,  the  3rd 
■section  would  have  governed  it.  The  result  is  the 
j>laintiff  is  entitled  to  recover. 

From  this  decision  the  defendant  appealed. 

Beruhato,  Q.C.  and  iS>{.  /.  Gierke  for  the  appel- 
lant.— There  was  no  fraud  here.  The  mother  did 
not  act  with  any  fraudulent  intent.  Bat  if  there 
was  frand  on  her  part,  there  was  none  on  the 
part  of  the  defendant.  She  had  no  knowledge  of 
what  had  happened.  Having  acquired  'a  title 
under  statute  by  possession  an  innocent  person 
will  not  be  turned  out.  Before  concealment  there 
must  be  the  frand ;  there  must  be  fraud  and  con- 
cealment of  it : 

Amutnng  v.  Kilbwm,  54  L.  T.  Bap.  723  ; 

Rain*  v.  Bviton,  43  L.  T.  Bep.  88 ;  14  Ch.  Div.  537. 

It  was  not  wrongful  to  keep  back  this  deed  for 
which  there  was  no  consideration.  Concealed 
fraud  is  a  great  deal  more  than  wrongful  conceal- 
ment, Here  there  was  no  fraud,  only  conceal- 
ment. Besides,  the  frand  (if  any)  was  committed 
by  the  plaintiff's  mother,  through  whom  she 
«Iaims : 

Dawhini  v.  Lord  Penrhyn,  37  L.  T.  Btp.  80  ;  6  Ch. 

Div.  318  :  39  L.  T.  Bep.  583 :  4  App.  Cm.  51 ; 
Petre  v.  Petre,  1  Drew,  371,  397 ; 
Lawranee  v.  Lord  Norreys,  59  L.  T.  Bep.  703,  705 ; 

39  Cfa.  Div.  213,  221;  62  L.  T.  Bep.  706;  IS 

App.  Cai.  210 ; 
TTtllM  V.  Sari  Howe,  69  L.  T.  Bep.  358,  360 ;  (1893) 

a  Ch.  545,  551 ; 
Thome  y.  Heard,  73  L.  T.  Bep.  291,  293,  294  ; 

(1895)  A.  C.  495,  601, 506 ; 
.8*4  WiU.  4,  o.  27,  as.  3.  26. 


Warrington,  Q.O.  and  Mairtelli  for  the  plaintiff. 
— The  concealment  of  the  conveyance  by  the 
mother  was  fraudulent  within  the  meaning  of 
sect.  26  even  if  she  intended  no  fraud,  and  even 
if  ahe  thought  she  waa  quite  justified  in  doing 
what  she  did.  The  object  waa  to  deprive  the 
plaintiff  of  something,  and  all  waa  deliberately 
done  for  the  purpose  of  bringing  about  this 
object.  The  court  cannot  consider  the  motives 
of  the  acta,  although  they  are  good  motives.  If 
she  considered  the  conveyance  waa  inoperative,  it 
would  stUl  be  fraud  to  conceal  it.  She  wiahed  to 
prevent  the  plaintiff  enjoying  the  property  in 
certain  eventa,  knowing  it  belonged  to  her,  and 
she  not  only  concealed  the  fact  that  it  belonged 
to  her,  but  took  active  steps  to  prevent  the 
rightful  owner  from  knowing  it.  That  is  con- 
cmled  fraud.  The  courts  have  abstained  from 
making  any  exhaustive  definiMon  of  frand,  bat 
any  artifice  designed  to  deceive  another  person 
as  to  his  property  is  fraud.  The  statute 
does  not  specify  the  person  by  whom  the 
frand  must  be  committed.  The  section  was 
framed  with  a  view  to  protect  rightful  owners. 
In  Petre  v.  Petre  {ubi  sup.)  Eindersley,  Y.G. 
was  not  thinking  of  a  case  like  this,  and 
did  not  intoid  to  exclude  other  instances  of 
fraud  than  those  he  referred  to.  They  also 
referred  to 

rant  V.  Vane,  28  L.  T.  Bep.  320 ;  L.  Bep.  8  Ch. 

App.  388 : 
8i/motida  v.  Halleit,  49  L.  T.  Bep.  380 ;  84  Cb.  Div. 

346. 


£en<^io,  Q.C.  in  reply. 


Cur.  adv.  vuU, 


Dee.  3. — ^Lord  Alvkbstonk,  C.J.,  after  refer- 
ring to  the  facts,  contuiued : — The  question  is 
whether  the  right  of  the  plaintiff  to  recover 
possession  of  the  house  in  this  action  is  barred  by 
the  Statute  of  Limitations.  Upon  the  facts  I 
come  to  the  conclusion  that  there  waa  on  the  part 
of  the  mother  a  concealed  fraud  within  the  mean- 
ing of  the  26th  section  of  the  Statute  of  Limita- 
tions (3  &  4  WiU.  4,  o.  27).  I  think  the  mothpr 
intentionally  concealed  from  the  daughter  that 
she  had  given  her  the  house  with  the  intention 
that  the  deed  of  conveyance  should  not  become 
known  to  her  except  in  certain  events.  In  my 
opinion,  however  good  Was  the  motive  whicn 
prompted  her  action,  this  was  a  concealed  fraud 
within  the  meaning  ot  the  26th  section.  I  farther 
find,  however,  that  the  general  was  no  party  to 
the  fraud.  I  draw  the  conclusion  from  the  facta 
that  he  had  forgotten  all  about  the  conveyance 
of  the  3rd  Sept.  1884,  and  there  is  no  evidence 
that  he  ever  knew  of  the  execution  by  hia  wife 
of  the  deed  conveying  the  house  to  the  plaintiff. 
I  farther  find  that  he  remained  in  posaesaion 
of  the  houae  or  dealt  with  it  as  hia  own  down  to 
the  time  of  his  death.  The  question  then  arises 
whether  or  not  the  statute  had  run  agiunst  the 
pluntiff  or  whether  the  concealed  frand  by  the 
mother  can  be  prayed  in  aid  as  an  answer 
to  the  possession  of  Qeneral  McOallam  and  the 
defendant.  I  am  of  opinion  that  in  order  to  pre- 
vent the  operation  ot  the  statute  the  frand  con- 
templated by  the  26th  section  must  be  the  frand 
of  the  person  setting  up  the  statute  or  someone 
through  whom  that  person  claims.  I  think  that 
this  is  the  construction  which  I  should  have  pat 
upon  the  section  if  I  had  no  other  opinion  to 
guide  me.    I  read  the  words  "may  lutve  been 
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deprived  by  nuch  fraad  "  aa  meaninf;  to  point  to 
the  action  of  the  person  who  is  seeking  to  rely 
-upon  the  statute,  but  when  the  state  of  the 
]aw  prior  to  the  passing  of  the  Act  is  con- 
sidered, and  the  opinions  of  the  judges  since 
that  date  are  regarded,  I  do  not  thinic  it  is 
"possible  to  come  to  any  other  conclusion.  The  old 
jurisdiction  exercised  by  the  Oourt  of  Equity 
rested  upon  the  fact  that  the  conscience  oi  the 
-party  who  was  setting  up  possession  as  against 
the  title  of  true  owner'  was  affected  so  that  he 
ought  not  to  be  allowed  to  avail  himself  of  the 
lapse  ot  time.  This  is  the  reason  given  by  the 
Xiord  Chancellor  of  Ireland  in  Hovenden  t. 
Annesl^  (2  Boh.  &  Lef.  634;  9  B.  B.  119),  and 
when  Kindersley,  V.O.  in  Petre  v.  Petre  was 
considering  the  meaning  of  the  same  26th  eeotion 
he  uses  these  words  (1  Drew,  397) :  "  It  does  not 
mean  the  case  of  a  party  entering  wrongfully 
Into  possession ;  it  means  a  case  of  designed  fraud 
by  which  a  party,  knowing  to  whom  the  right 
belongs,  conceals  the  circumstances  giving  that 
right,  and  by  means  of  such  concealment  enables 
himself  to  enter  and  hold."  This  passage  was 
quoted  verbatim  in  the  second  edition  of  Lord  St. 
Iieonards'  Beal  Property  Statutes,  p.  98.  It  may 
be  said  of  course  that  these  statements  of  the 
law  are  not  exhaustive,  but  I  cannot  think  that 
«uoh  judges  would  have  used  the  words  they  do — 
namely,  "  by  means  of  such  concealment  enables 
him  to  enter  and  hold" — if  they  had  contem- 
plated that  this  section  of  the  statute  was  dealing 
with  cases  of  the  fraud  of  third  persons  (through 
whom  the  person  in  possession  does  not  claim), 
'Of  which  fraud  the  persons  claiming  under 
the  statute  were  wholly  innocent.  Similarly  in 
the  case  of  Willis  v.  Earl  Howe  (69  L.  T.  Bep. 
368,  360;  (1893)  2  Ch.  545,  662).  Kay,  L.J. 
approves  of  the  passage  already  cited  from  Pelre 
V.  Petre,  and  adds  these  words :  "  But  the  word 
*  concealed '  seems  to  indicate  that  there  were 
facts  known  to  the  person  who  enters  and 
designedly  concealed  by  him  from  the  real  owner 
— which  facts,  if  known,  would  enable  the  real 
owner  to  recover.  The  deprivation  of  which  the 
section  speaks  in  such  a  case  is  by  the  fraudulent 
'entry.  But  that  which  makes  a  wrongful  entry 
frandnlnnt  is  not  only  the  knowledge  but  the  con- 
cealment of  those  facts."  And  lastly,  in  the  case 
of  Thome  v.  Heard  (70  L.  T.  Sep.  541, 643 ;  (1894) 
1  Ch.  599,  604),  Lord  Lindley  in  the  Conrt  of 
Appeal  states  the  principle  of  the  law  in  the  way 
I  have  indicated,  and  refers  to  the  authorities 
Above  mentioned  ;  and  Lord  Davey,  in  the  House 
of  Lords  (73  L.  T.  Bep.  291,  294 ;  (1895)  A.  0. 
496,  606),  used  language  which,  though  it  was 
uttered  with  reference  to  another  statute,  in  my 
opinion  lays  down  the  principle  of  construc- 
tion that  we  ought  to  apply  to  this  Act,  an 
Act  only  laying  down  a  uniform  rule  as  to  the 
length  of  time  which  must  have  elapsed  since 
possession  taken  in  order  to  oust  the  true  owner. 
For  these  reasons  I  come  to  the  conclusion  that 
the  plaintiff's  title  is  barred  by  the  Statute  of 
Limitations,  and  that  this  appeal  ought  to  be 
Allowed. 

BiOBT,  L.J. — The  question  in  this  case  is 
"whether  the  plaintiff's  right  to  recover  a  dwelling- 
"house  at  Cheltenham  is  or  is  not  reserved  to  her 
^  sect.  26  of  the  Limitation  Act  of  1833  (3  &  4 
IViU.  4,  a  27).  Kekcrich,  J.  has  decided  that  it 
is,  and   in   my  judgment  his  decision  is  right. 


The  mun  contention  before  us  has  been  that, 
beoanse  the  defendant  and  her  alleged  predecessor 
in  title  were  personally  ignorant  of  any  fraud  down 
to  the  time  when,  but  for  fraud,  the  statute  would 
have  run,  the  defendant  is  entitled  tohold  as  againsi 
the  plaintiff.  A  doubt  also  has  been  suggested 
whether  the  plaintiff  was  deprived  of  her  land  by  the 
fraud.  The  words  of  the  26th  section,  so  far  as' 
applicable,  are  as  follows  :  [His  Lordship  read 
the  part  of  the  26th  section  set  out  above,  and 
continued :]  These  words  appear  to  me  not  to  be 
open  to  any  doubt  as  to  their  meaning.  Thev  are 
applicable  to  every  case  of  a  concealed  fraud 
which  deprives  the  owner.  Their  generality  is 
limited  omy  by  the  proviso  which  forms  the  rest 
of  the  section  in  favour  of  bond  fide  purclusers 
for  value  without  notice  at  the  time  of  the  pur- 
chase. This  has  no  application  (as  there  has 
been  no  case  of  purchase)  to  this  case,  though 
it  may  serve  to  rebut  certain  suggestions 
that  have  been  made  in  my  judgment  without 
foundation  as  to  the  construction  of  that 
part  of  the  section  which  is  directiy  applic- 
able. It  is  indeed  difficult  to  see  how  an  exoep- 
tion  or  proviso  (in  opposition  to  an  equitable 
rule)  in  favour  of  innocent  volonteers  which  has 
been  set  up  in  this  action  and  negatived  by  Eeke- 
wicb,  J.  oan  be  implied  side  bv  side  with  the 
express  proviso  in  favour  of  bona  fide  purchasers 
for  value  which  only  affirms  the  pre-existing 
eqaitable  rule.  The  facts  of  the  case  are  not  ia 
dispute,  and  for  the  purpose  of  making  my  judg- 
ment more  easily  nnderstood  I  wiU  here  recapitu- 
late such  of  them  as  appear  to  me  relevant. 
[His  Lordship  then  stated  the  facts,  and  con- 
tinned  :]  The  conveyances  by  the  general  to  his 
wife  and  by  his  wife  to  the  plaintiff  are  not  in  any 
way  impeached,  and  the  result  is  that  the  plaintiff 
from  the  30th  Sept.  1884  became  the  rightful 
owner  of  the  property.  It  is  not  necessary  to 
consider  the  effect  of  any  communication  made  to 
the  plaintiff  by  her  mother  on  her  death-bed, 
because  that  communication  came  too  late  to 
affect  the  plaintiff's  title,  being  within  twelve 
years  of  the  commencement  of  the  action. 
Eekewicb,  J.  disposed  of  this  point  in  favour 
of  the  plaintiff,  and  on  the  appeal  it  was 
not  relied  on  by  the  appellant.  The  twelve 
years  fixed  by  the  Beal  Property  Limitation  Act 
1874  for  bringing  an  action  at  law  (maintaining 
the  old  distinction)  for  recovery  of  the  property 
expired  in  1896  (after  the  death  of  the  wife,  bub 
before  that  of  the  general),  but  the  right  to  bring 
a  suit  in  equity  is  governed  by  sect.  26  of  the  Act  of 
1833.  Now  it  cannot  be  questioned  that  the  scheme 
planned  and  carried  out  by  the  wife  was  a  fraud 
upon  the  plaintiff.  The  wife  wished,  notvnth- 
standing  the  conveyance  to  the  plaintiff,  to  retain 
to  herself  a  certain  control  over  the  property,  and 
the  scheme  was  contrived  and  intended  to  secure 
upon  her  death  a  life  estate  to  her  husband,  and 
this  scheme  succeeded.  By  her  contrivance  her 
husband  continued  to  hold  possession  until  hia 
death.  That  the  fraud  was  a  concealed  fraud  is 
plain  from  the  above  statement,  and  that  it  could 
not  have  been  discovered  by  reasonable  diligence 
is  also  plain.  Was  it  a  fraud  that  deprived  the 
plaintiff  of  her  land  P  By  that  fraud,  and  from 
no  other  cause,  she  was  kept  out  of  possession 
and  enjoyment  during  the  whole  of  her  father's 
life.  There  is  no  evidence  that  the  father  knew 
anything  of  the  conveyance  to  the  plaintiff,  ivnd 
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we  muBt  aasnme  that  he  did  not.  Bat  suppose 
that  he  bad  at  any  tiiiiie  been  told  ol  the 
daughter's  title,  as  an  honest  man  be  conld  not 
have  joined  in  the  concealment  of  it  from  her, 
otherwise  he  would  have  become  pariieepa 
trimimt.  There  is  no  reason  to  suppose  that  he 
wonld  have  tried  to  do  so,  bat,  if  she  had  become 
aware  of  her  right,  she  might  at  any  time  before 
Qct.  1896  have  recovered  possession  by  action  of 
djectment,  to  which  there  coald  have  been  no 
defence.  The  fraad,  therefore,  and  the  conceal- 
ment thereof  were  the  sole  and  e£Scient  cause  of 
the  deprival.  The  alternative  that  the  plaintiff 
might  have  been  deprived  by  the  father  continu- 
ing in  possession  appears  to  me  inadmissible. 
That  did  not  deprive  her  of  her  land,  but  at 
most  of  the  possession  of  it.  The  Statutes  of 
Limitation  give  no  title  whatever  to  trespassers 
or  squatters  before  the  determination  of  tbie  time 
limited  by  the  statute  for  bringing  any  action  or 
suit,  upon  which  determination  sect.  34  applies 
and  extinguishes  the  right  of  the  true  owner. 
As  to  a  suit  in  equity,  sect.  26  must  determine 
what  the  time  is — that  is  to  say,  twenty  (now 
twelve)  years  from  the  discovery  of  the  fraud. 
Trespasser  the  father  was,  and  trespasier  he 
remained  after  1896,  as  well  as  before.  In  the 
judgment  of  the  Court  ot  Appeal  (James  and 
MeUiah,  L.JJ.)  in  Vane  t.  Vane  (28  L.  T.  Rep. 
320;  L.  Kep.  8  Oh.  App.  383),  pronounced  by 
James,  L.J.,  the  following  passages  occur:  "It 
was,  indeed,  attempted  to  do  argued  that,  as 
the  plaintiff's  right  was  a  clear  legal  right  which 
became  vested  in  him  at  his  father's  death,  with 
no  legal  bar  or  impediment  to  prevent  his  taking 
possession  of  or  recovering  the  estates,  and  the 
defendant's  possession  originating  in  a  mere 
'trespass,  being,  in  point  of  law,  mere  squatting 
on  the  property,  wis  court  wonld  not  inter- 
fere." And  a  litUe  further  on:  "We  are  of 
opinion  that  the  law  gives  no  special  privilege  to 
the  length  of  sqaatting  possession.  It  must 
always  be  borne  in  mind  that  in  all  questions 
under  the  Statute  of  Limitations  this  court  has 
nothing  to  do  with  the  nature,  origin,  or  duration 
of  the  defendant's  possession,  but  simply  whether 
the  plaintiff  has  or  has  not  proceeded  in  due 
time  after  the  accruer,  or  that  which  is  to  be 
taken  to  be  the  accruer,  of  his  right  of  suit.  An 
estate  may  have  been  enjoyed  as  a  fee  simple 
estate  for  generations  through  any  number  of 
devolutions  or  dispositions,  or  may  have  been  held, 
by  squatters  successively  for  many  years,  without 
creating  any  bar  to  the  proceedings  of  a  rightful 
owner  under  a  tiUe  newly  accrued.  And  there  is 
not,  in  our  judgment,  in  this  respect  any  differ- 
ence whether  the  accruer  is  on  the  determination 
of  a  previous  estate  or  on  the  discovery  of  a 
concealed  fraud."  The  law  here  laid  down,  as  to 
the  discovery  of  a  concealed  fraud  giving,  as  it 
were,  a  new  right  in  equity,  coincides  with  what 
was  said  again  and  again  by  Lord  Bedesdale 
(when  Lord  Chancellor  of  Iremnd)  in  the  course 
of  his  judgment  in  Hovenden  v.  Annesley  (ubi 
tt^.).  I  have  carefully  repemsed  the  judgment 
in  that  case,  and  I  find  nothing  in  it  inconsistent 
with  the  judgment  which  I  am  now  pronouncing. 
It  is  true  that  in  commenting  on  Booth  v.  War- 
rington (4  Bro.  P.  C.  163)  he  uses  the  expression 
"the  conscience  of  the  party  being  so  affected 
that  he  ought  not  to  be  allowed  to  avail  himself 
of   the  length  of   time."    It  is  true  also  that 


in  that  case  Booth  (thft  defendant)  was  himself 
the  perpetrator  and  concealer  of  the  fraud.  But 
Lord  Redesdale  cannot  reasonably  be  interpreted 
as  implying  (he  certainly  does  not  say)  that  in  no- 
case  can  a  defendant  be  bound  in  conscience  unless 
he  knew  of  the  fraud  at  the  time  of  its  perpetra- 
tion, or  afterwards  before  the  statute  created  a 
legal  bar.  The  important  time  to  consider  is- 
when  a  suit  is  brought  by  the  rightful  owner  to- 
recover  the  property.  If  the  defendant  then 
knows,  as  he  must  do  on  the  fraud  being 
established  by  evidence,  that  he  and  all  persons- 
through  whom  he  claims  have  held  entirely  by 
virtue  of  the  fraud,  it  is  (to  use  the  expressiopi 
of  Lord  Bedesdale)  against  conscience  for  him 
to  claim  the  continued  benefit  of  the  fraud. 
In  Etiguenin  v.  Baseley  (14  Yes.  273;  1  White 
&  Tudor  L.  0.,  7th  edit.,  247  ;  9  B.  B.276)  Eldon, 
L.C.,  in  1807,  with  reference  to  the  case  of 
the  wife  and  children  of  Baseley  bom  or  to 
be  born  (all  innocent  of  any  fraud),  citing  with 
approval  the  case  of  Bridg&man  v.  Green  (S 
Vea.  Sen.  627;  Wilm.  58),  decided  by  Hard- 
wicke,  L.O.  in  1755,  and  reheard  before  Wilmot, 
C.J.  and  the  other  Lords  Commissioners  in  1757, 
said :  "  Lord  Hardwicke  observes  justly  that  if  a 
person  could  get  out  of  the  reach  of  the  doctrine 
and  principle  of  this  court  by  giving  intereste  to 
third  persons,  instead  of  reserving  them  to 
himself,  it  would  be  almost  impossible  ever  to- 
reach  a  case  of  fraud" — i.e.,  fraud  by  a  stranger;, 
and  later  on  he  says:  "  This  was  also  the  docfrine 
of  Lord  Thurlow  in  the  case  that  has  been  referred 
to  of  Lutterel  v.  Lord  Waitham  (cited  11  Yes.  638). 
.  .  .  The  object  of  the  bill  in  that  case  vras- 
that  an  estate  should  be  enjoyed,  as  if  a  recoveiy 
had  been  suffered,  on  the  ground  that  Latterel 
had,  while  Lord  Waltham  was,  on  his  death-bed, 
engaged  in  suffering  a  recovery,  prevented  it, 
with  the  view  that  the  estate  should  devolve  uponi 
the  person  with  whom  he  was  connected.  That- 
estate  was  by  law  vested  in  that  individual— a. 
much  stronger  case,  therefore,  than  the  acqui-, 
sition  of  property  through  imposition.  Lonl 
Thurlow,  whatever  might  have  been  his  final) 
decision  upon  that  case" — it  was  tried  on  de- 
murrer, and  is  very  imperfectly  reported  (se^ 
Dixon  v.  Olmim,  1  Cox,  414) — "had  no  doubt 
that  it  was  against  conscience  that  one  person 
should  hold  a  benefit  which  he  derived  from, 
the  fraud  of  another ;  and  I  have  reason  to  know 
that  his  Lordship  would  not  have  discussed 
the  case  so  much  at  large  if  it  had  been  no  more 
than  that."  Lord  Eldon  adopted  the  opinion  of 
Lord  Thurlow,  and  decided  the  case  against  the 
innocent  wife  and  children  on  the  strei^h  of  it. 
It  is  obvious  that  the  principle  was  wide  enough 
to  extend  to  every  case  of  an  innocent  person, 
claiming  where  his  right  is  shown  to  depend  upoit 
a  fraud  committed  by  another.  The  case  of  Schiole- 
field  V.  Templer  (Jolmson,  155)  was  a  case  of  con- 
cealed fraud  against  a  defendant  who  was  inno- 
cent of  the  fraud  but  had  gained  an  advantage 
from  it — viz.,  a  release  from  his  liability  as  sure(^ 
— which  the  plaintiff  by  his  suit  sought  to  deprive- 
him  of  on  the  ground  of  the  fraud.  He  defended^ 
tiie  suit  on  the  ground  of  his  innocence,  but  un- ' 
successfully,  both  in  the  court  of  first  instance-, 
and  on  appeal,  and  the  release  was  set  aside.  The 
situation,  therefore,  was  more  favourable  to  the' 
defendant  than  that  of  a  defendant  to  an  aotioii 
to  recover  land  on  the  ground  of  concealed  frandr 
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*rh»  defendant  was  not  claiming  something  which 
he  had  not  got,  but  onlj  to  retain  what  he  had 
Already.  The  defendant  in  the  auit  to  recover  land 
-claims  to  have  a  mere  squatter's  title  tamed  into 
a  fee  simple.  Counsel  for  the  plaintiff  there  relied 
upon  Huouenin  t.  Baaeley  {ubi  »up.),  and  the 
-defendant  8  counsel  did  not  contest  the  applica- 
4>ilit7  of  that  class  of  cases  in  general,  bat  ai^ed 
that  the  case  of  principal  and  surety  was  an 
-exception  to  the  general  rule.  The  judgment  of 
Page  Wood,  V.O.  (Johns,  162)  contains  the  follow- 
ing passages  :  "  This  case  is  brought  within  the 
^road  principle  that  no  one  can  avail  himself  of 
fraud.  As  it  was  held  in  Huguenin  ▼.  Baaeley 
•(libi  »up.)  and  the  other  cases  cited  in  argument, 
where  once  a  frand  has  been  committed,  not  only 
is  the  person  who  has  committed  the  frand  pre- 
-cluded  from  deriving  any  benefit  from  it,  out 
■every  other  person  is  so  likewise,  unless  there  has 
been  some  consideration  moving  from  himself," 
-and  again  (p.  165) :  "  The  truth  is  that  in  all  cases  of 
this  kind,  where  a  fraud  has  been  committed,  and 
-a  third  person  is  concerned,  who  was  ignorant  of 
the  frand,  and  from  whom  no  consideration 
moves,  such  third  person  is  innocent  of  the  frand 
only  so  long  as  he  does  not  insist  upon  deriving 
■any  benefit  from  it;  but  when  once  he  seeks 
4o  derive  any  benefit  from  it,  he  becomes  a  party  to 
the  fraud."  He  dismissed  the  argument  founded 
opon  the  relation  of  principal  and  surety  with- 
out hesitation.  On  appeal  from  this  decision 
Campbell,  L.C.,  in  a  judgment  concurred  in  by 
Enight  Bruce  and  Tomer,  L.JJ.,  said  (4  De 
€i.  &  J.  433) :  "  I  consider  it  to  be  an  established 
principle  that  a  person  cannot  avaU  himself  of 
what  has  been  obtained  by  the  frand  of  another, 
unless  he  not  only  is  innocent  of  the  fraud,  but 
has  given  some  val-aable  consideration."  This 
-adoption  of  the  reasoning  of  the  Vice- Chancellor 
plainly  shows  that  the  Court  of  Appeal  intended 
to  treat  Huguenin  v.  Baseley  {ubi  tup.)  as  part  of 
the  settled  law  of  the  court.  It  was,  therefore, 
well  established.by  authoritative  decisions  binding 
on  the  Court  of  Appeal,  and  not  to  be  questionea 
here,  that,  independently  of  the  Statute  of  Limi- 
tations 1833,  a  suit  in  equity  might  have  been 
brought  at  any  time  in  a  case  of  concealed  fraud, 
notwithstanding  that  the  person  sued,  and  those 
through  whom  he  claimed  as  predecessors  in  title, 
had  not  been  party  or  privy  to  the  fraud  at  the 
time  it  was  perpetrated.  It  wonld  be  strange, 
indeed,  if  a  statute  intended  for  the  limitation  of 
-actions  and  suits  relating  to  real  property  should 
be  found  to  contain  sach  a  substaiitive  alteration 
in  the  law  as  a  change  when  the  Act  came  into 
'force  of  the  fundamental  principles  on  which 
-smts  in  equity  in  cases  of  fraud  were  thei-etofore 
tried.  It  has,  however,  always  been  treated  as 
•clear  that  no  change  in  the  substantive  principles 
of  equity  was  intended  by  the  Act.  I  refer  again 
to  the  facts  of  the  present  case,  and  for  argument 
make  the  supposition  that  the  fraud  had  been 
-distiovered  and  an  action  brought  in  the  father's 
lifetime  but  after  1896,  the  proof  of  the  fraud 
-and  its  concealment  would  have  been  simple,  and 
the  father  could  not  in  defence  claim  to  have  his 
■squatter's  title  changed  into  a  fee  simple  by 
vutue  of  his  wife's  fraud  committed  for  his 
4>enefit,  and  known  to  him  at  the  triaL  The 
■ddath  of  the  father  and  the  entry  of  the 
-defendant  could  make  no  difference.  The  ap- 
Ipelliant   oohstroes   sect.  "26   of   the   Act  so  as 


to  exclude  aU  cases  in  which  the  defendant  by 
himself  or  his  predecessors  in  title  were  not  before 
the  discovery  of  the  fraud  party  or  privy  to  it 
No  decided  case  has  been  cited  in  which  the  con- 
struction contended  for  by  the  defendant  has 
been  adopted  and  made  the  ground  of  decision. 
If  such  a  case  were  produced  we  should  have  to 
consider  whether  it  was  binding  on  us  sitting  aS 
a  Court  of  Appeal.  Obiter  dicta  of  text-writera 
and  judges,  not  always  correctly  appreciated, 
have  alone  been  relied  upon.  With  regard  to 
these  it  is  sufficient  to  say  that  no  dicta  of  text- 
writers  or  judges,  however  eminent,  if  contrary  to 
fixed  principle  or  the  words  of  a  statute,  can  have 
the  force  of  an  amending  Act  of  Parliament,  or 
absolve  us  from  the  duty  of  ourselves  applying 
the  principle  or  construing  the  Act.  Ail  the 
dicta  relied  upon  depend  more  or  less  on 
the  explanation  of  concealed  fraud  given  by 
Kindersley,  V.C.  in  Petre  v.  Petre  (ubi  sup.). 
That  explanation,  treated  as  referring  to  this 
circumstances  of  that  case,  cannot  be  ques- 
tioned. Treated  as  applying  to  all  cases,  what- 
ever their  circumstalices,  it  becomes  a  mere 
dictum,  and  one  that  is  irreconcilable  with 
the  doctrine  of  Huguenin  v.  Baaeley  (ubi  aup.). 
There  is  no  reason  why  the  Vice-Chancellor,  who 
certainly  was  not  ignorant  of  what  the  Court  of 
Appeal  called  in  1859  a  well-established  principle, 
should  have  meant  it  to  be  so  treated.  All  such 
dicta  must  be  interpre^d,  and,  if  necessary, 
limited,  so  as  to  accord  with  the  fixed  principle  or 
the  statute  in  question.  One  danger  of  treating 
such  obiter  dicta  as  authorities  is  that,  if  stated 
only  in  general  terms,  one  may  be  applying  them 
to  circumstances  which  the  authors  never  nad  in 
mind.  In  other  words,  we  may  be  treating  as 
exhaustive  what  the  authors  intended  only  to 
apply  to  special  circumstances.  All  the  dict& 
relied  upon  might  be  explained  and  brought  into 
accordance  with  the  whole  line  of  authorities  by 
interpreting  "  fraud  by  him  or  his  predecessors  " 
and  similar  phrases  as  including  frand  properly 
imputable  to  him  or  them,  whether  originally  or 
at  the  trial.  This  might,  without  legu  inaccu- 
racy, be  treated  as  fraud  by  him  or  them.  Thorrie 
V.  Heard  {ubi  aup.)  was  a  case  in  which  the  con- 
struction of  the  statute  of  1833  did  not  come  into 
question,  directly  or  indirectly.  It  depended 
solely  on  the  question  whether,  under  the  Trustee 
Act  1888,  the  trustees  were  party  or'  privy  to  & 
fraud  so  as  to  bring  them  'within  the  language 
of  the  exception  contained  in  the  Act.  In 
my  judgment,  the  appeal  ought  to  be  dis^ 
missed. 

Williams,  L.J. — ^I  agree  with  the  judgment 
of  the  Lord  Chief  Justice.  In  my  judgment,  a 
"  concealed  fraud  "  to  bring  into  operation  sect.  26 
of  3  &  4  WiU.  4,  c.  27,  must  be  the  fraud  of,  or  in 
some  way  imputable  to,  the  person  who  invokes 
the  aid  of  the  Statute  of  Limitations.  It  seems 
to  me  that  the  words  of  sect.  26  suffioientiy 
indicate  that  the  intention  of  the  Legislature  'was 
at  the  time  when  it  enacted  a  legislative  rule 
respecting  the  period  within  which  relief  might  hb 
granted  to  those  seeking  to  recover  any  hind  or 
rent  of  which  they  might  have  been  deprived,  to 
reserve  to  courts  of  equity  that  jurisdiction  which 
these  courts  had  always  exercised  to  relieve 
against "  concealed  fraud  "  when  discovered.  The 
right  given  by  the  section  is  a  right  to  bring  a 
suit  in  equity.  The  right  to  bring  a  suit  in  eqnitjy 
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I  before  (he  atatnte  based  upon  well-establislied 
principles — ^principles  which  to  my  mind  clearly 
render  it  necessary  that  the  plaintiff  in  snch  a 
snit  shonld  rely  on  and  prove  a  "  concealed 
frand^  which  was  the  fraud  of,  or  a  fraud  in  some 
Tray  imputable  to,  the  defendant.  The  plaintiff 
bad  to  proTC  facts  so  affecting  the  conscience  of 
the  defendant  that  he  ought  not  to  be  allowed  to 
avail  himself  of  the  length  of  time  fixed  generally 
by  the  Statute  of  Limitations.  I  think  also  that 
the  concealment  must,  according  to  the  principles 
acted  on  by  courts  of  equity,  have  been  a  conceal- 
ment by  the  defendant,  or  imputable  to  him,  and 
that  the  "  concealed  fraud  "  must  have  deprived 
the  plaintiff  or  his  predeoeasors  in  title  of  the 
estate.  There  is  a  good  deal  of  authority  as  to 
this,  to  which  I  will  refer  shortly.  But,  iade- 
pendently  of  these  authorities,  I  am  justified  in  the 
view  which  I  have  taken  by  the  fact  that  I  have  not 
beea  able  to  find  a  single  case  in  which  relief  has 
been  granted  in  which  the  interest  or  estate  held 
by  the  defendant  was  not  derived  through  the 
frand.  Thus  in  Huguenin  v.  Bateley  (ubi  sup.) 
the  wife  and  children  of  the  defendant,  although 
innocent  of  the  fraud  which  procured  the  execu- 
tion of  the  settlement,  yet  claimed  to  take  the 
benefits  of  that  settlement  thus  fraudulently  pro- 
cured. Bridgeman  v.  Qreen  (vhi  sup.)  and  other 
cases  cited  in  the  notes  to  Kuguvnin  v.  Baaeley 
kre  all  cases  where  the  defendants  relied  for 
their  title  on  that  which  had  been  obtained  by 
frand.   Then  in  the  casd  of  Sehohfield  r.  Templer 

Si  tup.)  the  ground  of  the  decision  was  that  the 
endant,  a  surety,  innooent  of  the  fraud  by  which 
the  principal  debtor  obtained  a  release,  could 
sot  in  ecjaity  avail  himself  of  the  fact  that 
the  principal  debtor  had  been  thus  released, 
because  if  yon  avail  yourself  of  fraud  in 
order  to  obtam  for  yours^  any  benefit  then  you 
become  partieeps  oriminit.  Whereas  in  the 
present  case  it  is  not  only  that  neither  the  defen- 
dant nor  the  general  were  parties  to  the  fraud  of 
Mrs.  MoQallam,  but  also  neither  the  general  nor 
the  defendant  obtained  or  held  possession  of  the 
land  by  availing  themselves  of  that  fraud.  They 
were  simply  trespassers,  and  there  is  nothing 
against  conscience  in  their  availing  themselves  of 
the  lapse  of  time  during  which  the  occupation 
has  continued  to  t^  exclusion  of  the  plaintiff, 
since  such  occupation  was  not  due  to  fraud  or  in 
any  way  ooonected  with  it.  It  was  at  worst 
wrongful  occupation  which  deprived  the  plaintiff 
of  her  land,  and  not  concealed  fraud.  Amongst 
the  older  authorities  as  to  the  jurisdiction 
formerly  exercised  may  be  cited  Hovenden  v. 
Annesley  {vbi  sup.)  and  Bowen  v.  Evan$  (2  H.  L. 
Gas.  257,  282).  In  the  latter  case  Lord  G«tteu- 
ham  said :  "  Upon  fraud  clearly  established 
no  lapse  of  time  will  protect  the  parties  to  it,  or 
those  who  claim  through  them,  against  the  juris- 
diction of  the  Court  of  Equity  depriving  them  of 
their  plunder,"  and  amongst  moaem  authorities 
may  be  cited  Petre  v.  Petre  (itbi  sup.),  in  which 
Kindersley,  V.G.  said:  "What  is  meant  by  con- 
cealed fraud  P  It  does  not  mean  the  case  of  a 
party  entering  wrongfully  into  possession;  it 
means  a  case  of  designed  fraud  by  which  a  party, 
knowing  to  whom  the  right  belongs,  conceals  the 
circumstances  giving  that  right,  and  by  means  of 
■poh  concealment  enables  himself  to  enter  and 
hold."  This  case  was  a  decision  on  sect.  26  itself. 
It  is  suggested  that  the  language  used  by  the  Yioe- 


Chanoellor  is  accounted  for  by  the  fact  that  in  that 
case  he  had  to  deal  with  a  case  in  which  that 
which  was  alleged  as  a  "  concealed  fraud  "  was 
chargeable  against  the  defendant  himself ;  bat  I 
will  observe  that  in  the  second  edition  of  Lord  St. 
Leonards'  Beal  Property  Statutes,  p.  98,  these 
words  of  the  Yioe-Ghancellor  are  adopted  aa 
applying  generally  to  the  meaning  of  the  worda 
"  conceded  fraud  in  this  section ;  and  Kay,  L.J. 
in  his  judgment  in  Willis  v.  Earl  Howe  {ubi  sup.), 
quoting  the  passage  from  the  judgment  of 
i^inderaley,  Y.O.,  traats  the  proposition  therein 
contained  as  a  proposition  of  general  application,, 
and  not  as  referring  only  to  the  facts  of  the  par- 
ticular case  before  the  Yice-Chanoellor.  He  said  -. 
"  It  is  not  merely  an  'unknown  fraud.'  But  the 
word  'concealed  seems  to  indicate  that  there 
were  facts  known  to  the  person  who  enters,  and 
designedly  concealed  by  him  from  the  real  owner^ 
whi^  facts  if  known  would  enable  the  reaV 
owner  to  recover.  The  deprivation  of  which  the 
section  speaks  in  such  a  case  is  by  the  fraudulent 
entry."  Next  comes  the  case  of  Thome  v.  Seard 
{ubi  sup.).  This  case  was  not  decided  on  sect.  2& 
of  3  &  4  Will.  4,  c.  27,  but  on  the  Trustee  Act 
1888  (51  &  52  Yict.  c.  59).  It  is  provided  by  sect.  S 
of  that  Act,  sub-sect.  1  (a),  that  "  All  rights  and 
privileges  conferred  by  any  Statute  of  Limitation 
shall  M  enjoyed  in  like  manner  and  to  the  like 
extent  as  they  would  have  been  enjoyed  in 
such  action  or  other  proceeding  " — viz.,  any  action 
except  when  a  daim  is  founded  on  frand  to  which 
the  trustee  was  party  or  privy — "  if  the  trustee  or 
person  claiming  tlirough  him  had  not  been  a 
trustee  or  person  claiming  through  him."  The 
action  thei«f  ore  directly  raised  the  question  what 
were  the  rights  of  the  defendant  in  respect  of  a. 
Statute  of  Limitation  (21  Jao.  1,  c.  16),  whicl^ 
contained  no  express  reservation  of  the  jurisdic- 
tion of  equity ;  m  other  words,  the  case  directiy 
raised  the  question  as  to  what  were  the  limits 
within  which  a  court  of  equity  apart  from. 
statutory  enactment  would  restrain  a  defendant 
from  setting  up  the  defence  of  the  Statute  o£ 
Limitations,  or  enforce  the  rights  of  the  plaintif 
notwithstanding  the  lapse  of  the  legal  statutory 
time,  and  give  ^ect  to  the  rights  in  equity  of  the 
deprived  owner.  In  this  case  Lord  Davey  said 
(73  L.  T.  Eep.  294;  (1895)  A  C.  506):  "In  my 
opinion,  if  fraud,  or  a  non-discovery  of  fraud,  is 
to  be  relied  on  to  take  a  case  out  of  the  Statut» 
of  Limitations,  it  must  be  the  fraud  of,  or  in  some 
way  imputable  to,  the  person  who  invokes  the  aid 
of  the  Statute  of  Limitations."  And  Herschell, 
L.G.,  although  he  does  not  make  a  concise  state- 
ment of  principle  like  that  made  by  Lord  Davey, 
yet  clearly  decides  the  case  on  the  same  prinoiple, 
because,  after  finding  that  there  waa  fraud  and 
concealment  by  one  Hearle,  he  decides  that  this  ' 
did  not  prevent  the  defendant  from  raising  the 
defence  of  the  Statute  of  Limitations,  because  he^ 
the  trustee,  was  not  privy  to  the  fraud  or  th» 
concealment.  Lord  Macnaghten  says  (73  L.  T. 
Rep.  294 ;  (1895)  A  G.  504) :  ■'  By  a  recent  change 
of  the  law  a  trustee  who  has  committed  a  breaeh. 
of  ti-ost  is  entitied  to  rely  on  any  Statute  of 
Limitations  as  fully  as  anybody  may  do  who  is 
not  a  trustee,  provided  his  conduct  has  been  free 
from  any  taint  of  fraud,  and  provided  he  has  not 
derived,  and  is  not  in  a  position  to  derive,  any 
personal  benefit  from  the  transaction  impeached 
as  a  breach  of  trust"    It  is  true  that  in  ttiat  caso 
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no  part  of  the  propertr  taken  by  Searle  ever  oame 
-to  the  hands  of  the  defendant    of  whom   Searle 
-was   neither  the  partner    nor  the  afi^nt  acting 
irithin  the  scope  of  his  aathority,  and  that  the 
only  sense  in  which  the  defendant  took  the  benefit 
of  the  concealed   fraud  hy  Searle   was  that   he 
took  adranta|;e  of  the  fact  that  Searle,  hj  regularly 
paying  the  interest  on  the  trust  monej  whicn 
lie  had  stolen,  led  the  plaintiff  to  remain  ignorant 
of  the  breach  of  trust,  and  to  abstain  from  taking 
proceedings  against  the  defendant  in  respect  of 
it.    In  this  same  case,  in  the  Court  of  Appeal, 
Lindley,  L.J.  expresses  himself  in  the  same  sense. 
He  said  (70  L.  T.  Bep.  543 ;  (1894)  1  Oh.  604) : 
*"  The  j)oint  whether  sect  26  applies  only  to  frauds 
committed  by  the  defendant  or  those  through 
whom  he  claims,  or  whether  it  extends  to  fraud 
«ommitted  by  strangers,  will  be  found  alluded  to  by 
Kaj,  L.J."  in  WUIU  v.  Earl  Howe  {ttbitup.),  "  and 
ho,  following  Kindersley,  Y.C.  in  Petre  v.  Peire 
{vbi  tup.),  expressed  his  opinion  that  the  fraud, 
to  avail  the  plaintiff,  must  have  been  committed 
by  the  defendant  or  some  person  through  whom 
he  claimed.    This  accords  with  Lord  Bedesdale's 
<q>inion  in  Hovenden  v.  Annealey  {vbi  tup.).    He 
puts  the  doctrine  of  concealed  fraud  thus :   He 
says  that  the  defendant's  conscience  is  so  affected 
that  he  ought  not  to  be  allowed  to  avail  himself 
of  the  statute  or  lapse  of  time."    Again,  in  the 
43ame  case,  Lindley,  L.J.  says:  "The  equitable 
•doctrine  respecting  concealed  fraud  is  based  on 
the  moral  injustice  of  allowing  a  man  to  take 
advantage  of  his  own  fraud  and  concealment." 
Having  dealt  thus  far  with  the  basis  of  the  equit- 
able doctrine  of  concealed  fraud  and  with  judicial 
opinion  as  to  the  meaning  of  the  words  "  con- 
cealed fraud,"  I  wish  to  add  that  the  view  of 
Kay,  L.J.  that  the  fraud  must  have  deprived  the 
claimant  or  his  predecessors  in  title  of  the  estate 
has  already  be^  fully  established  by  the  judg- 
ment of  Lord  Hersobell  in  Lawranee  v.   Lord 
Norreyt  (vbi  tup.),  and  I  wish  here  to  point  out 
two  reasons  why  the  case  of  Scfco2«/teWv.  Templer 
(ubi  sup.)  has  no  application  in  the  present  case. 
Firstly,  because  in  Uiat  case  the  defendant  sought 
to  take  a  benefit  from  the  very  fraud  which  he 
said  deprived  the  plaintiff  of  his  right  of  action 
fbgainst  him,  the  ^uie^ ;    whereas   in   the  pre- 
sent case  neither  the  defendant  nor  the  general 
in  any  sense  adopt  or  seek  to   take  a   benefit 
from  the  fraud  of  plaintiff's  mother.    Secondly, 
l>ecauEe     in     this     case     the     fraud     of    the 
plaintiffs    mother    had    nothing    to    do    with 
the   possession   of   G^eral   MoCallum    or  the 
depriving  the  plaintiff  of   her  land.     She  was 
^prived  of  her  land  by  the  possession  of  her 
f auier ;  she  was  not  deprived  of  her  land  by  the 
fraud  of  her  mother.     His  possession  may  have 
been  wrongful  as  against  his  wife,  and  after  his 
wife's  death  it  may  have  been  wrongful  as  aj^ainst 
Iu8  daughter,  but  m  neither  case  did  he  obtain  or 
hold  possession  by  fraud,  and  in  my  judgment 
wrongful  possession  by  a  trespasser  is  not  con- 
cealed fraud  within  the  meaning  of  the  section. 
As  to  the  facts  of  this  case,  I  think  we  are  all 
agreed  that  the  possession  of  the  general  was 
not  the  possession  of  his  wife — at  all  events  it 
was  not  after  her  death;  and  that  neither  the 
general  nor  the  defendant  were  privy    to    the 
&aud  of  Mrs.  MoCallum.      I  think,  therefore, 
that  this  appeal  should  be  allowed,  and  judg- 
ment entered  for  the  defendant.    I  wish  to  add 


one  word  about  Mrs.  McCallum.  I  think  that 
quite  consistently  with  the  evidence  she  may  have 
been  innocent  of  moral  fraud.  She  may  weU  have 
supposed  that  the  conveyance  to  her  daughter 
was  of  no  effect  until  she  communicated  the  fact 
of  the  conveyance  to  her  daughter  or  delivered  it 
to  someone  to  hold  for  her.  I  am  not  sure 
that  the  fact  that  she  did  not  disclose  to  her 
daughter  the  conveyance  which  she  had  executed 
to  her  would  consratute  concealed  fraud  if  she 
honestly  supposed  that  the  conveyance  was  of  no 
effect.  Mr.  Warrington  opened  his  case  by 
disclaiming  any  charge  of  moral  fraud.  It  is  true 
that  ultimately  he  contended  that  Mrs.  MoCallum 
must  be  judged  by  her  acts,  and  that  what  she 
did  was  a  fraud  upon  her  daughter,  and  I  think  I 
ought  to  eay  that  I  am  by  no  means  satisfied  that 
she  was  guilty  of  a  fraud.  But,  taking  the  view 
which  I  do  of  this  case,  it  is  unnecessary  to  deter- 
mine  whether  she  was  guilty  of  concealed  fraud 
within  the  meaning  of  sect.  26,  but  I  should  hesi- 
tate to  come  to  that  conclusion. 

Solicitors :  Field,  Boteoe,  and  Co.,  agents  for 
Bubb  and  Co.,  Cheltenham  ;  /.  W.  Aiprey. 


HIGH    COURT   OF   JUSTICE. 


OHANOEBT  DIVISION. 

Nov.  2,  3,  6,  7,  Dee.  11  and  12, 1900. 

(Before  Kbkewich,  J.) 

Attobnbt-Gknbsal  v.  Colb  xsd  Son.  (a) 
Nuitanee — Noxunu  trade — Beatondble  use  of  (>r«- 

mitet^Ivj  unction. 
Action  by  the  the  Attorney-General  at  the  relation 

of  the  WancUworth  District  Board  of  Worhsfor 

an  injunction  to  restrain  the  defendants  from 

carrying  on  their  business  so  as  to  be  a  nuisance 

to  their  neighbours. 
The  defence  was  Uiat  the  defendants  had  carried 

on  the  business  for  thirty  years,  were  carrying 

it  on  in  a  reasonable  manner,  and  had  taken 

precautions  not  to  eatue  a  nuisance. 
Held,  that,  notwithstanding  that  the  defendants 

had  taken  precauiioTU  to  prevent  their  trade 

from  being  a  nuisance  to  their  neighbours,  a 

nuisance  had  been  proved,  and  the  injunction 

must  go. 
This  was  an  action  brought  by  the  Attomey- 
Gieneral  at  the  relation  of  tbe  Wandsworth 
District  Board  of  Works  for  an  injunction  to 
restrain  the  defendants  Cole  and  Son,  fat  meltera 
and  greaves  pressers,  from  carrying  on  their 
business  so  as  to  be  a  nuisance  to  their  neigh- 
bours. 

The  nuisance  arose  from  noxious  gases  and 
fumes  coming  from  the  defendants' premises. 

The  defence  was  that  the  defendants  had 
carried  on  tbe  business  for  thirty  years,  were 
carrying  it  on  in  a  reasonable  manner,  and  had 
taken  precautions  not  to  cause  a  nuisance. 

Warrington,  Q.C.  and  iMttelton  Chubb,  for  the 
plaintiffs,  relied  on  Beinhardt  v.  Mentasti  (61 
L.  T.  Bep.  328 ;  42  Oh.  Div.  685). 

P.  Ogden  Lawrence,  Q.C.  and  Stewart  Smith 
for  the  defendants.  

(a)  Beportad  by  FaiKClii  B.  Adt,  Biq.,  Buri*Mr-at  Law. 
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Eekswicb,  J.  came  to  the  oonglnaion  on  the 
Qvidfiiuse  that^  althongh  the  defendants  carried 
on  Vheir  bnaineea  in  a  reasonable  manner  from  their 
Qwn  pcMnt  of  view,  and  did  eTei7thing[  they  ooold 
to  prevent  a  nuisance  or  annoyance  beuu;  created, 
yet  there  undoubtedly  was  a  nniaance,  which  must 
be  restrained  by  injunction,  and  continued : — It  fell 
to  me  to  consider  this  question,  whether  a  noisance 
of  a  permanent  character  had  been  established,  in 
tiie  case  of  Beinkardt  v.  Mentatti  (61 L.  T.  Rep. 328 ; 
42  Gh.  DIt.  685),  which  I  refer  to  because  I  venture 
to  think  that  my  judgment  has  been  very  mnch 
misunderstood.  I  thought  in  that  case  that  I 
was  not  at  liberty  to  consider  whether  the  defen- 
dant was  doing  what  was  reasonable  from  his 
point  of  view.  He  was  conducting  an  eating- 
noose  near  another  man's  dwelling-house,  and  in 
a  very  reasonable  manner  as  regards  an  eating- 
honse.  He  was  doing  that  which  was  for  the 
convenience  of  his  customers,  and  to  enable  him 
in  the  ordinary  course  of  that  business  to  provide 
what  his  customers  wanted ;  but  in  doing  so  he 
created  a  nuisance,  and  it  seemed  to  me  there, 
that  wheh  once  it  was  established  that  he  was 
creating  a  nuisance,  the  fact  that  he  was  doing 
what  was  reasonable  from  his  point  of  view  was 
no  defence.  Buckley,  J.  has  commented  on  that 
in  a  recent  case  of  8ander$-Clark  v.  Oroivenor 
Mannont  Company  (82  L.  T.  Bep.  758;  (1900) 
2  Gh.'  373),  where  he  seems  to  think  that  I 
differed  really  in  effect  from  Lord  Selbome  in 
SaU  V.  May  (28  L.  T.  Hep.  346 ;  8  Gh.  App. 
467).  Of  course  nothing  could  be  farther  from 
my  intention;  and  although  perhaps  the  blame 
may  have  been  mine  in  the  use  of  language, 
Buckley,  J.  has  a  little  misunderstood  what  I 
intended  to  say.  That  case  has  also  been  com- 
mented on  in  Garrett  on  the  Law  of  Nuisances. 
His  criticism  is  severe,  but  not  too  severe  if  it  is 
just.  He  seems  to  think  my  judgment  differs 
f(t>m  that  of  the  Court  of  Exchequer  Chamber 
i4  Bamford  v.  Tumley  (3  B.  &  S.  62).  It  so 
happens  that  I  studied  Bamford  v.  Turnley  with 
very -great  care  before  I  gave  my  judgment  in 
Beinmrdt  v.  Mentaati,  and  I  thought  that  I  was 
founding  my  judgment  on  the  judgment  of  the 
Exchequer  Chamber  ;  it  was  so  intended.  I  have 
taken  this  opportunity  of  again  reading  Bamford 
V.  Twmley,  and  I  am  bound  to  say  that,  not- 
withstanding these  criticisms,  what  I  said  in 
Beinhardt  v.  Mentasii  was  altogether  agreeable, 
as  it  was  intended  to  be,  to  what  was  laid  down  in 
Bamford  v.  Tumley.  These  remarks  are  not 
so  much  meant  with  regard  to  my  own  case  as 
to  bring  me  back  to  the  main  question,  which  I 
think  may  be  stated  in  this  manner :  Can  a  man 
reasonably  create  a  nuisance  P  I  think  the 
answer  of  Bamford  v.  Tumky,  from  which  there 
has  never  been,  so  far  as  I  am  aware,  any 
departure  at  all,  is  that  he  cannot.  Then  be 
cannot  say  that  he  is  acting  reasonably.  The  two 
things  are  self-contradictory  ;  he  is  either  acting 
reasonably  or  he  is  committine  a  nuisance.  U 
he  is  committing  a  nuisance  ne  is  not  acting 
reasonably.  That  seems  to  me  to  be  the  short 
result,  and  I  think  that  ought  to  apply  here. 

Solicitors :  W,  W.  Young  and  Son ;  Aleaander 
Pope,  for  Henry  Rvbert  Jones,  Wandswcrth. 


Friday,  Dee.  7,  1900. 
(Before  Kkkbwich,  J.) 

Be  Faxtldeb  aitd  Go.  Limitbd'b  Tbade 
Mabe.  (a) 
Trade  mark — Bectifioation  of  register — Diiclaimer- 
"  Distinctive  word  " — Descriptive  vjord — "  Cal- 
culated to  deceive  or  otnenoise  " — Paiente, 
Designs,  and  Trade  Marks  Act  1883  (46  &  47 
Viet.  e.  57),  ss.  73,  74. 

Under  the  Patents,  &c..  Act  1883  a  trade  mark  for 
jam,s  was  registered  by  tke  plaintiffs  consisting 
of  a  copy  of  a  teritten  signature  with  the  word 
■  "  Siherpan  "  added.  The  plaintiffs  did  not 
claim  under  the  registration  the  exeutsive  use  of' 
the  word  "  SUverpan."  On  motion  by  the  defen- 
dants to  rectify  the  register  by  retnoving  the 
trade  mark,  or  by  adding  a  disclaimer  of  any 
right  by  the  plaintiffs  to  the  exclusive  use  of  the 
word  ' '  Silverpan  " : 

Held,  that  the  word  "  Silverpan  "  was  not  a  "  dis- 
tineUve  word  "  within  the  meaning  of  sect.  74- 
of  the  Patents,  &c..  Act  1883,  and  was  "  not 
caleulated  to  deceive  or  otheneise"  within  the 
meaning  of  sect.  73  of  the  Act,  and  that  the 
motion  must  be  refused. 

Be  Smokeless  Powder  Company's 'Trade  Mark 
(66  L.  T.  Bep.  407 ;  (1892)  1  C'/t.  590)  followed. 

The  plaintiffs  in  this  action,  Faulder  and  Co. 
Limited,  were  the  registered  proprietors  of  a. 
trade  mark.  No.  59,992,  registered  in  1887  under 
the  Patente,  Designs,  and  Trade  Marks  Act  1883 
(46  &  47  Vict.  c.  67)  which  they  used  in  their 
trade  of  makers  and  sellers  of  jams  and  mar- 
malades. The  trade  mark  consisted  of  a  copy  of 
the  written  signature,  Henry  Faulder  and  Co., 
with  the  word  "  Silverpan  "  added  thereto. 

The  plaintiffs  brought  the  action  in  the 
Palatine  Court  of  Lancaster,  claiming  an  injunc- 
tion to  restrain  the  def  endante  O.  and  G.  Bushton 
Limited  from  infringing  their  trade  mark,  and 
from  selling  any  jams  or  preserves  in  pote  or  jara 
with  wrappers  or  labels  having  imprinted  thereon 
any  imitation  or  colourable  imitetion  of  the  trade 
mark  or  the  word  "  Silverpan." 

On  the  5th  Sept.  1900  the  plaintiffs  obtained,  in 
the  Palatine  Court,  an  interim  injunction  restrain- 
ing the  defendante  from  "  passing  off  "  by  the  use' 
of  the  word  "  Silverpan." 

This  was  a  motion  by  the  defendant  asking 
for  an  order  that  the  Begistor  of  Trade  Marks 
might  be  rectified  (a)  bv  the  removal  of  the  trade 
mark,  or  (b)  alternatively  by  adding  to  the  entry 
in  the  register  a  disclaimer  of  any  right  on  the 
part  of  the  registered  proprietors  to  the  exclusive 
use  of  part  of  the  trade  mark — viz.,  the  word 
"  Silverpan." 

The  plaintiffs  did  not  claim  to  be  entitled  to 
the  exclusive  use  of  the  word  "  Silverpan,"  under 
their  registration. 

The  Patente,  Designs,  and  Trade  Marks  Act 
1883,  provides,  by  sect.  74  (1) : 

Kothing  in  this  Aot  shall  be  oonatfaed  to  prevent  the 
comptroller  entering  on  the  register,  in  the  pieioribed 
manner  and  sabjaot  to  the  prescribed  conditions  .  .  . 
(6)  In  the  case  of  an  appUcation  for  registration  of  a 
trade  mark  not  naed  before  the  thirteenth  day  of  Angnst 
1875,  any  distinctive  word  or  combination  of  wradi, 
though  the  same  is  common  to  the  trade  in  the  goods 
with  respect  to  which  the  appUcation  is  made ;  (2)  the 

(a)  Beported  by  O.  F.  Dunoas,  £•« .,  BHiiitar«»Xaw. 

Digitized  by  Vj005iC 


Feb.  16,  1901.] 


THE  LAW  TIMES. 


[Vol.  Lxxxm.— 727 


Chak.  Dit.] 


B»  Favldea  and  Co.  Lihited's  Tbadb  ]I£abe. 


[Chak.  Dit. 


sppHoaot  for  entry  of  any  laoh  oommon  partionlar  pt 
particalari,  moat,  howeTer,  diadum  in  his  application 
any  right  to  the  exclniive  me  of  the  game,  and  a  copy 
of  the  diealumer  shall  be  entered  on  the  regriater. 

And  sect.  73  provides  : 

It  ehall  not  be  lawfnl  to  register  aa  part  of  or  in  com- 
bination with  a  trade  mark  any  words  the  exolnaive  nse 
of  which  woald,  by  reason  of  their  being  oalonlated  to 
<teoeiTe  or  otherwise,  be  deemed  disentitled  to  protec- 
<tion  in  a  ooart  of  jnatioe,  or  any  soandalons  design. 

Iletcher  MouUon,  Q.O.  and  A.  J.  Walter  for  the 
motion. — "  Silverpan  la  a  diatinotire  word,  and 
oaght  to  be  diaolaimed  under  seot.  74.  If  it  is 
merely  descriptive,  the  words  "  calculated  to 
-deceive  or  otherwise  "  in  sect.  73  exclude  it  from 
registration.  In  Lawson's  Patents,  Designs,  and 
Trade  Marks  Acts,  3rd  edit.,  at  p.  432,  on  this 
sect.  73,  it  is  stated  "  the  words  '  or  oUierwise ' 
are  sufficient  to  exclude  registration  as  part  of  a 
trade  mark  of  words  whicn  are  merely  descrip- 
tive " ;  and  there  is  cited  in  support  Be  Anderami 
Trade  Mark  (26  Ch.  Biv.  409-415)  and  Be  Arbem'i 
AppHcatitm  (56  L.  T.  Bep.  252 ;  35  Gh.  Div.  248). 

Warrington,  Q.C.  and  Sebastian  for  the  plain- 
tiffs, the  respondents  to  the  motion. — "  Silverpan  " 
is  not  a  distinctive  word,  and  need  not,  therefore, 
be  disclaimed  under  sect.  74 : 

'     Be  SmoJceleta  Powder  Company'!  Trade  Mark,  66 
L.  T.  Bep.  407 ;  (1892)  1  Ch.  590. 

It  is  not  excluded  from  registration  by  the  words 
"  or  otherwise  "  in  sect.  74,  which  should  be  read 
€ju»dem  generis  with  "  calculated  to  deceive."  The 
<uctnm  of  Chitty,  J.  in  iZe  Anierson'a  Trade  Marie 
{ubi  sup.)  refers  to  seot.  6  of  the  Registration  of 
Trade  Marks  Act  1875  (38  &  39  Vict.  o.  91), 
where  the  words  are  "  would  not  be  entitled  to 
jprotection,"  and  not,  as  in  seot.  73  of  Vb»  Act  of 
1883,  "  be  deemed  disentitled  to  protection."  Be 
Arbenz's  Application  (vi>i  sup.)  is  nob  in  pari 
materia. 

B.  J.  Parker  tor  the  comptroller. — ^If  the  word 
"  Silverpan  "  ought  to  have  been  disclaimed  under 
sect.  74  the  comptroller  now  raises  no  objection 
to  a  disclaimer.  If,  however,  it  is  bad  under 
sect.  73,  then,  there  being  no  provision  for  dis- 
«laimer  the  registration  of  the  mark  is  altogether 
void. 

Keeewice.  J.  —  My  task  in  this  case  has 
been  rendered  more  difficult,  and  the  case  itself 
has  taken  a  sreat  deal  more  time  than  it  other- 
wise would  by  the  somewhat  extraordinary  way 
in  which  it  has  been  dealt  with  by  counsel.  Mr. 
Moulton  opened  his  case  in  one  w^.  Then  Mr. 
Walter  followed  him,  and  argued  an  entirely 
different  point;  and  then,  after  hearing  Mr. 
Warrington,  I  had  a  reply  that  dealt  with  many 
other  points,  bnt  did  not  deal  at  all — I  hope  I 
am  not  doing  Mr.  Moulton  an  injustice  in  saying 
that — with  the  question  which  occupied  most  (n 
Mr.  Warrington  s  time,  at  my  suggestion,  namely, 
the  question  under  sect.  73  of  tiie  Act.  I  have, 
however,  got  all  the  points  one  way  or  another 
rather  scattered  about  and  not  summed  up.  Still 
I  have  got  them  all  before  me,  and  I  must  do  the 
best  I  can  with  them.  Now,  this  ti-ade  mark 
"Silverpan,"  Henry  Faulder  and  Co.  Limited, 
is  registered  under  the  Act  of  1888,  and  tiiere  is 
no  question  that  it  is  a  good,  well-restored 
trade  mark  under  that  Act,  unless  fault  is  to  be 
found  with  it  under  the  provisions  of  seot.  73  or 


sect.  74.  It  is  a  written  signature,  or  a  copy  of 
a  written  signature,  of  a  firm  applying  for  registra- 
tion under  sect.  64,  sub-sect.  1  (b)  with  the  additipn 
of  words  or  a  word  (I  think  myself  it  is  o;ne  word), 
thereto  which  is  allowable  under  sub-sect.  2  of 
seot.  64.  So  far  there -is  no  difficulty  at  alL 
Now,  I  will  pass  over  sect.  73,  and  come  to 
seot.  74.  The  argument  is  that  "  Silverpan  "  is  a 
distinctive  word,  a  combination  of  words  (I  drop, 
saying  that  it  is  common  to  the  trade),  and  that^ 
therefore,  it  must  be  disclaimed  under  sub-sect.  2, 
which  says  that  "  The  applicant  for  entry  of  any 
snch  common  particular  or  particulars  must, 
however,  disclaim  in  his  application  any  right  to 
the  exclusive  use  of  the  same,  and  a  copy  of  the 
disclaimer  shall  be  entered  on  the  register." 
The  only  point  dealt  with  in  that  sub-section  is 
really  the  words  used  just  at  the  commencement, 
namely,  "  for  entry  of  any  snch  common  par- 
ticular or  particulars."  But  it  is  not  denied  that 
"Silverpan"  was  common  to  the  trade  in  the- 
sense  in  which  those  words  have  been  con- 
strued, namely,  open  to  the  trade;  and,  there- 
fore, if  it  is  a  distinctive  word  it  would 
seem  to  come  within  that  sub.section,  and  there 
ought  to  have  been  a  disclaimer,  and  it  would,- 
therefore,  be  right  (I  am  not  for  the  moment  deal- 
ing with  that)  to  say  that  there  ought  to  be  a. 
disclaimer  now.  But  is  it  a  distinctive  word  P  I 
find  no  definition  of  "  distinctive  word,"  and  I. 
cannot  aay  myself  that  I  am  prepared  to  give  a 
definition  of  "  distinctive  word."  I  know  of  nose 
in  any  of  the  cases,  and  there  ia  certainly  none  in 
the  Act,  but  regarding  it  in  the  simplest  possible- 
manner,  a  word  is  distinctive  which  operates  to 
show  that  the  goods  to  which  it  is  applied  are 
different  from  all  other  goods,  and  (one  cannot 
help  using  the  word  itself  for  that  purpose)  whioh 
distinguisnes  those  goods  from  all  other  goods. 
Now,  in  that  sense,  is  "  Silverpan "  a  distinctive 
word?  Does  it  distinguish  the  goods  made  by 
Faulder  and  Co. — that  is  to  say,  their  jam  f  ron^ 
all  other  jams  P  Now  it  is  conceded  that  at  the 
date  of  the  registration  "  Silverpan  "  meant  jam 
manufactured  in  pans  made  of  silver.  That  is  the 
meaning.  What  is  there  distinctive  in  that  P  Is 
it  alleged  that  it  is  intended  to  imply  that 
Faulder  and  Co.  are  the  only  persons  in  the 
world  who  use  silver  _pans  in  which  to  make  thor 
jam,  and  that  their  jam  is  distinguished  from  all 
other  jam  on  that  ground  P  It  seems  to  me, 
using  only  my  common  sense  and  knowledge  of 
language  for  the  purpose,  that  that  is  not  the 
meaning  of  it.  It  also  seems  to  me  that  I  have  a 
powerfm  support  in  taking  that  view  from  the 
judgment  of  Chitty,  J.  in  the  case  of  Smokeless 
Powder  Compan'g's  Trade  Mark  {ubi  sup.),  in 
which  he  says  :  "  Now,  in  my  opinion,  the  words 
'  smokeless  powder '  are  not  distinctive  words,  or 
a  distinctive  combination  of  words."  There,  of 
course,  were  two  words — "  they  are  two  ordinary 
English  words  denoting  that  no  smoke,  or  practi- 
cally no  smoke  "  (that  is  a  littie  experience  of  the 
learned  judge,  who  was  accustomed  to  snch  things) 
"  comes  from  this  powder."  You  have  to  change 
the  words  slightiy  to  make  them  apply  to  this 
case.  I  repeat  that  the  word  "  Silverpan  "  is  not 
a  distinctive  word,  but  merely  an  ordinary  Eng- 
lish word,  and  ordLnair  notwithstanding  that 
it  is  not  a  word  whicn  people  are  vuy  well 
acquainted  with,  but  still  an  .ordinary  "Iwglpah. 
•  word  denoting,  as  it  Is  conceded  on  all  hands. 
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iUat  the  jam  is  made  in  pans  of  sUver.  Whj 
vhonld  it  be  a  diatioctive  word  P  It  seems  to  me 
that  it  is  not  a  distinotive  word.  That  being  so, 
I  have  nothing  farther  to  do  with  sect.  74 ;  or  to 
■ay  that  it  eyer  ought  to  have  been,  or  ought  now 
j»  be,  disclaimed.  The  other  point  there  is  more 
diiBoolty  abont,  for  reasons  which  I  have  already 
pointed  out  and  will  refer  to  again.  Sect.  73 
■aye :  "  It  shall  not  be  lawful  to  retcister  as  part 
of  or  in  combination  with  a  trade  mark  any 
words  the  exclusive  use  of  which  would,  by  reason 
of  their  bein^  calculated  to  deceive  or  ouierwise, 
be  deemed  disentitled  to  protection  in  a  court  of 
justice,  or  any  scandalous  design."  This  is  a  word 
or  a  combination  of  words.  Now  is  it  calculated 
to  deceive  P  It  seems  to  me  clearly  not.  Far 
from  it.  The  allegation  is,  and  it  is  conceded  on 
both  sides,  that  it  asserts  that  the  jam  is  made  in 
pans  of  silver.  There  is  nothing  that  can  possibly 
be  calculated  to  deceive  there.  Is  it  scandalous  P 
Of  course  not.  Then  is  it  disentitled  to  the  pro- 
tection of  a  court  of  justice  for  any  other  reason 
than  because  it  is  calculated  to  deceive  P  Now, 
that  is  a  little  difiBoult  because  the  Legislature  in 
its  wisdom  has  introduced  those  troublesome 
words  "  or  otherwise  "  which  are  always  puzxling 
to  lawyers,  and  are  rather  puzzling  here.  Are  the 
words  "or  otherwise"  to  be  treated  as  ejuadem 
generis  or  are  they  to  be  construed  generally  P  I 
will  not  go  into  that.  I  will  treat  them  as  if  they 
ought  to  be  construed  generally  and  not  by  the 
application  of  the  rale  ejusdem  generis,  notwith- 
stMiding  that  I  am  by  no  means  sure,  seeing  that 
the  words  here  are  "calculated  to  deceive"  or 
"any  scandalous  design,"  that  you  ought  not 
to  find  something  of  that  sort.  However,  I 
will  treat  that  pomt  as  out  of  the  way.  Is  the 
word  "Silverpan"  disentitled  to  protection  for 
any  reason  whatever  P  I  should  not  have  hesi- 
tated to  come  to  my  own  conclusion  abont  that 
against  the  applioante.  but  that  in  the  latest  work 
before  me — Mr.  Lawson's  well-known  book  which 
is  in  the  hands  of  us  all — he  says  on  this  very 
section,  under  the  words  "or  otherwise,"  this: 
"  The  words  '  or  otherwise '  in  this  section  are 
sufficient  to  exclude  the  registration  as  part  of  a 
trade  mark  of  words  which  are  merely  descriptive 
of  the  article,  whether  they  ai-e  merdhr  descriptive 
from  their  nature  or  whether  they  nave  become 
descriptive  by  the  coarse  of  the  trade  and  in  the 
market."  The  latter  part  of  the  sentence  is 
immaterial.  The  question  is  whether  he  is  right 
in  saying  the  words  are  sufficient  to  exclude  the 
registration  as  part  of  a  trade  mark  of  words  which 
are  merely  descriptive  of  the  article.  He  refers 
to  two  cases  for  that  proposition.  One  case  was 
before  Chitty,  J. — namely,  Anderson's  Trade  Mark 
liibi  sup.),  and  the  other  before  Kay,  J.  and  the 
Court  of  Appeal — Be  Arbenz's  Application  (u5i 
sup.).  Mr.  Lawson  is  accurate  so  far  as  he 
really  quotes  the  words  of  Chitty,  J.,  who  says : 
"It  appears  to  me  that  i^e  words  "or  other- 
wise' are  sufficient  to  exclude  the  registration 
of  a  trade  mark  of  words  which  are  merely  de- 
scriptive of  the  article."  But  Mr.  Lawson  is 
inaccurate  in  saying  that  the  learned  judge  used 
that  language  with  reference  to  the  73rd  section 
of  the  Act  of  1883.  He  did  not  He  said  it  with 
reference  to  words  very  like  them  in  sect.  6  of  the 
Act  of  1875,  which  runs  thus— and  I  am  quoting 
from  the  learned  judge's  own  citation  of  it :  "U, 
shall  not  be  lawful  to  register  as  part  of  or  in 


combination  with  a  trade  mark  any  words,  the 
exdnsire  ose  of  which  would  not,  by  reason  of 
their  being  calculated  to  deceive  or  otherwise,  be 
entitled  to  protection  in  a  court  of  equity,  or  any 
scandalous  design."  Mr.  Warrii^iton  has  dealt 
with  considerable  force  on  the  distinction  between 
"  disentitied  to  protection  "  and  "  not  entiUed  to- 
protection";  and  it  is  inconceivable  that  the. 
alteration  should  have  been  made  by  the  Legisla- 
ture without  some  meaning.  It  would  be  wrong, 
and  it  would  not  be  paying  proper  respect  to  the 
Legislature  to  suppose  uiat  the  language  had 
been  altered  unless  the  alteration  was  intended  to' 
mean  something.  I  think  it  does  mean  some- 
thing. If  yon  are  coming  forward  claiming  pro- 
tection of  a  word  that  was  doscriptive,  it  is  qoite- 
possible  that  you  would  be  refaaed  protection, 
and  yon  would  not  claim  it,  but  I  do  think 
here  that  "  disentitled  to  protection  "  must  mean 
something  more  than  that.  It  seems  to  mean — 
still  avoiding,  if  I  can,  the  notion  of  the  ejusdem 
generis  interpretation,  something  which  is  either 
profanity  or  against  public  policy,  or  something' 
of  that  kind  which  in  any  court  of  justice  dis- 
entiUes  an  applicant  to  be  heard  on  any  applica- 
tion whatever.  Our  practice  brings  before  us  now 
and  then  cases  of  that  kind,  such  as  the  case 
which  was  not  long  ago  before  me,  where,  on  an 
application  to  resti-ain  the  infrin^ment  of  a  copy- 
right, it  was  held  to  be  a  sufficient  answer  that 
Bs  regards  some  of  the  pictures  they  were  groealy 
indecent.  I  snppose  a  grossly  indecent  trade' 
mark,  or  proposed  trade  mark,  would  not  be 
scandalous,  but  it  would  be  disentitled  to  protec- 
tion, and  therefore  would  have  to  be  refused.  It 
is  quite  sufficient  for  my  purxmses  that  Chitty,  J. 
did  not  give  that  judgment  or  utter  that  dictum 
with  reference  to  this  section  of  the  Act  of  1887, 
and  therefore  I  am  not  bound  by  it.  Then  the 
other  case  of  Be  Arbenz's  Application  (ubi  sup.) 
seems  to  me  to  be  atill  further  away  from  aect.  73  of 
the  Act  of  1883.  There  the  question  waa  entirely 
whether  the  word  "gem"  was  a  descrip- 
tive word  as  applied  to  guns.  No  doubt 
there  are  statements  made  in  the  oourse  of 
that  case  by  the  learned  judge  which  support  the 
view  taken  in  Mr.  Lawson's  book,  but  Uiey  are 
not  in  pari  materia.  TbOT  are  abont  some 
entirely  different  materia.  The  result  is,  I  think, 
I  may  pass  that  over  amd  need  not  mention  it  at 
all.  On  the  other  hand,  turning  again  to  Smokeless 
Powder  Cotnpany's  Trade  Mar%  (ubi  sup.),  it 
seems  to  me  that  Chitty,  J.  would  scarcely  have 
given  the  judgment  wmch  he  did  with  reference 
to  smokeless  powder  if  he  had  intended  to  hold 
that  sect.  73  of  the  Act  'was  to  have  tlie  oonstruo- 
tion  and  effect  now  contended  for.  Smokelesa 
powder  was  descriptive,  and  if  he  thought  that 
under  the  Act  of  1883  descriptive  words  came 
within  sect.  73  so  as  to  make  the  applicant  dLa- 
entitled  to  protection,  he  would  not  have  given, 
as  it  seems  to  me,  the  judgment  he  then  gave. 
The  Smokeless  Powder  case  has  gone  through  the 
fire  in  a  later  case  which  was  before  me  and  the 
Court  of  Appeal:  (Clement  et  Cis's  Trade  Mark, 
80  L.  T.  Eep.  230 ;  (1900)  1  Ch.  114).  It  waa 
quoted  in  the  argument  of  Mr.  Sebftstian,  but 
was  not  commented  upon  by  either  of  the  judgea 
in  the  Court  of  AppeaL  It  was  before  them, 
and  if  they  had  anything  to  sav  against  it, 
no  doubt  we  should  have  had  the  ^vantage 
of  the  opinion  of  the  Court  of  Appeal  npou 
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it.  On  these  gronnds  I  think  that  this  motion 
is  miaoonoeiTed.  Then  I  am  told  that  it 
ia  necessary  to  hring  this  forward  and  have  it 
disonased  in  this  form,  becanse  in  the  Palatine 
Goart  the  present  respondents  are  suing  the 
applioants,  and  the  applicants,  as  I  nndersttmd  it, 
are  in  a  position  of  considerable  difiBcnltj — at 
least,  so  I  understand  from  them.  They  really 
must  fight  out  that  case  in  the  proper  conrt,  and 
take  it,  if  they  find  it  necessary  to  do  so,  to  the 
Conrt  of  Appeal.  That  has  nothing  do  with  me. 
It  ia  not  part  of  my  business  to  clear  the  way  in 
any  manner  for  tbe  trial  of  the  case  in  the 
Pamtine  Conrt  I  have  to  consider  this  as  an 
application  under  the  Act  of  Parliament  in  refer- 
ence to  the  registration  of  this  particular  trade 
mark,  and  I  decline  to  look  at  it  from  any  other 
point  of  view.  I  think,  therefore,  that  the  appli- 
cation ia  wrong,  and  must  be  refused  with  costs. 

Solicitors :  Boweliffeg,  Sausle,  and  Co.,  for 
John  Wall,  Wigan ;  Bolnnaon  and  Bradley,  for 
Brown  and  Co,  Stockport;  The  SoUeilor  to  the 
Board  of  Trade. 


Nov.  21  and  28,  lUOO. 
(Before  Cozbrs-Hasdt,  J.) 
Be  CowLBT.  (a) 
In/ant — Minority — Management    of  land — Con- 
veyancing and  Law  of  Property  Act  1881  (44  &  45 
Vict.  e.  61),  8.  42,  »ub-».  1—Land  Transfer  Act 
1897  (60  A  61  Vict.  e.  65),  «.  2.  tubs.  1. 
■The  heir-cU-law  of  an  intettate,  who  died  after  the 
coming  into  operation  of  the  Land  Transfer  Act 
1897,  applied  for  the   appointment  of  trutteet 
under  sect.  42.<u&-<ecM,  of  the  Conveyancing  and 
Law  of  Property  Act  1881.     The  infanCa  mother 
and  guardian  Tnade  the  application,  and  she  was 
the  administratrix  of  the  intestate. 
HeU  (following  Re  Glover  (1899)  1  Ir.  Bep.  337). 
that  sect.  42,  sub-sect.  1,  of  the  Conveyancing  Act 
1881  extends  to  land  which  descended.    If  the 
mother  had  not   disclaimed  her   rights,  there 
might  have  been  some  difficulty,  but,  under  the 
circumstances,  the  order  might  be  made  as  asked. 
This  was  an  ex  parte  application  by  the  mother 
and  guardian  of  an  infant  for  the  appointment 
of  trustees  under  and  for  the  purposes  of  sect.  42. 
The  infant  had  become  entitled,  as  heir-at-law 
of  a  deceased  great-uncle,  to  the  fee  simple  in 
possession  of  certain  real  estate. 

The  great-uncle  had  died  since  the  Land 
Transfer  Act  1897  (60  &  61  Vict.  c.  65)  came  into 
operation,  and  the  infant's  mother  and  guardian 
Was  his  administratrix. 

In  Hood  and  Challis'  Conveyancing  and  Settled 
Land  Acta,  5th  edit.,  p.  113,  it  ia  said  : 

The  langnage  of  this  seotion  points  only  to  the  caaa  of 
infants  taking  nnder  a  settlement — that  ia,  a  diapoaition 
whioh  creates  aQOoessive  interaata.  It  oanootbeaaanmed 
that  tliia  langnaga  will  be  extended  to  inolade  infanta 
taking  by  deaotnt  or  other  iriie  entitled  in  fee  iimple. 

In  Wolatenholme'a  Conveyancing  and  Settled 
Land  Acta,  6th  edit.,  p.  98,  it  is  stated  that 
sect.  42,  sub-sect.  1,  of  the  Convejrancing  Act  1881 
includes  the  case  where  an  infant  takes  by 
dmraent. 

The  summons  asked  that,  puraoant  to  sect.  42, 
anb-seot.  1,  of  the  Conveyancing  Act,  two  proper 

(a)  BcportMl  by  it.  IS.  HiaiLTOa,  Eiq.,  KurttMr-M-Lav. 


persons  might  be  appointed  tmsteea  for  all  the 
porpoeea  of  that  aection,  and  that  the  persouB  ao 
appointed  might  be  at  libeH^  to  ente^  into  and 
continue  in  possession  of  tbe  real  estate  to  which 
the  infant  was  entitled  by  descent  or  otherwise 
and  to  manage  the  same  during  his  minority,  and 
to  apply  the  income  thereof  and  lay  out  the  residue 
thereof  in  the  manner  provided  by  tbe  above  Act, 
and  (as  amended)  that  the  same  persona  might  be 
appointed  to  ezeiciae  the  powers  by  the  Mttled 
Land  Acts  coi^erred  on  tenants  for  life  nnder  the 
settlement  on  behalf  of  the  infant  during  hi» 
minority  in  respect  of  all  the  said  real  estate. 

Sect.  42  (1)  of  the  Conveyancing  and  Law  of 
Property  Act  1881  (44  &  46  Vict.  o.  41)  provides  : 

If  and  as  long  as  any  person  who  wonld  bat  for  this 
seotion  be  beneficially  entitled  to  tbe  possession  of  any 
land  is  an  infant,  and  being  a  woman  ia  also  nnmarried, 
tbe  tinateea  appointed  for  this  purpose  by  tbe  aatUa- 
m«nt,  if  aoy,  or  if  there  are  none  so  appointed,  then  the- 
peraona,  if  any,  who  are  for  the  time  being  nnder  the 
aettlement  tmsteea  with  power  of  sale  of  the  settled' 
land,  or  of  part  thereof,  or  with  power  of  oonsant  to  or 
approval  of  the  exaroite  of  luoh  a  power  of  aale,  or  if 
there  are  none  then  any  persona  appointed  aa  tmateea 
for  this  purpose  by  the  oonrt,  on  the  application  of  a 
gnsrdian  or  next  friend  of  the  infant,  may  enter  into  and 
oontinne  in  posieaaion  of  the  land ;  and  in  every  snoh 
oaae  the  snbseqnent  pioviiiona  of  thia  seotion  shall 
apply. 

Sect.  2,  aub-aect  1,  of  the  Land  Transfer  Act 
1897  provides : 

Snbjeot  to  the  powers,  rights,  duties,  and  liabilities 
hereinafter  mentioned,  the  personal  representatives  of  a. 
deoeased  person  ahall  hold  the  real  estate  aa  tmstees . 
for  the  person  by  law  benefioiaUy  entitled  thereto,  and 
those  persona  shall  have  the  same  power  of  requiring  a  . 
transfer  of  real  estate  as  persons  benefioiaUy  entitled  to  ■ 
personal  estate  have  of  requiring  a  transfer  of  anch 
personal  estate. 

Fellows  for  the  applicant. — Be  Glover  (1899) 
1  Ir.  Rep.  337)  decidea  the  point  in  accordance . 
with  Wolstenholme's  contention.  But  the  mother 
may  be  a  trustee  under  the  Land  Transfer  Act 
1897,  s.  2,  8ub-8.  1  (Be  Smith,  61  L.  T.  Rep.  363; 
42  Ch.  Div.  302) ;  she  will  disclaim  if  necesaary. 

The  application  atood  over  and  a  diaclaimer- 
from  the  mother  was  produced,  and  the  summons 
was  amended  by  entitling  it  in  the  matter  of  the 
Settled  Land  Acts. 

Cozbnb-Habdt,  J. — ^I  will  follow  Be  Qlover.  I 
should  have  hesitated  to  make  an  order  adversely 
to  the  mother's  right  as  guardian,  but,  aa  ahe  baa  . 
now  disclaimed,  I  feel  no  difficulty,  the  summons . 
being  amended  by  being  entitled  in  the  Settled. 
Land  Acts. 

Solicitors  :  E.  Carleton  Holmes  and  Son. 


Tuesday,  Dee.  18, 1900. 
(Before  Cozenb-Habdt,  J.) 

Hooper  v.  Kebb,  Stuaet,  ahd  Co. 

Limited,  (a) 

Company  —  Extraordinary    general     meeting  — 

Notice — Unauthorised  notice — Batification. 
On  the  IQth  Dec.  1900  the  secretary  of  a  <;ompany> 
sent  out  a  noiice  convening  an  extraordinary 
general  meeting  to  be  held  on  the  18tk  Dec.    The. 
<«}  Beported  by  Q.  It.  Hahilto!i,  Esq..  Barrlsur-at-Law. 
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w>txce  purported' t6  he  issued  ftt^  order  of  the 
board.  A  requisition  had  been  served  on  the 
eovB^any  in  accordance  with  the  articles  requiring 
the.calling  of  the  meeting.  In  fact  no  meeting 
of  direclori  was  held  after  the  receipt  of  the 
requisition,  but  a  meeting  of  directors  was  Keld 
on  the  16th  Dec,  the  day  after  the  writ  was 
issued,  at  which  it  was  resolved  that  the  directors 
should  adopt,  ratify,  and  confirm  the  action  of 
the  secretary  in  issuing  the  notice  convening  the 
meeting. 
The  only  question  for  determination  was  whether 

themeeting  had  been  validly  summoned. 
Held,   that  on   ratification  by  the  directors  the 

notice  became  good  for  all  purposes. 
This  was  a  motion  [inter  alia)  for  an  injonction 
to  restrain  the  defendant  company  from  holding 
a  meetinein  accordance  with  a  notice  issued  on 
the  10th  Dec.  1900  by  the  secretary  of  the  com- 
pany. 

The  plaintiff  was  a  director  of  the  company, 
but  certain  differences  had  arisen  between  him 
and  other  directors  with  regard  to  a  proposed 
conversion  of  preference  into  ordinary  sliarea,  and 
with  regard  to  a  new  issue  of  ordinary  shares  at 
(>ar  when  their  market  value  was  252. 

On  the  10th  Sec.  1900  a  requisition  was  made 
in  writing  pursuant  to  the  articles  requiring  the 
directors  to  convene  an  extraordinary  general 
meeting. 

The-  secretary  on-  his  own  authority  issiied  a 
notice  convening  such  meeting  on  the  10th  Dec. 

On  the  13th  Deo.  the  -  plaintiff-  issued  his 
writ  asking  for  an  injunction  restraining  the 
meeiang. 

On  the  14th  Dec.  a  meeting  of  directors  was 
held  at  which  it  was  resolved  to  adopt  and  ratify 
the  action  of  the  secretary  in  sending  ont  the 
notice  convening  the  extraordinary  general  meet- 
ing. 

Eoe,  Q.C.  and  (?.  B.  Hamilton  for  the  motion. 
— The  notice  given  by  the  secretary  could  not 
be  ratified  except  while  the  directors  were  able  to 
give  proper  notice  of  a  meeting.  Be  Portiiguese 
ilonsolidated  Company ;  Steel's  case  (62  L.  T. 
Rep.  88;  42  Oh.  Div.  160)  is  exactly  in  point.  Be 
Portuguese  Consolidated  Company  ;  Badman  and 
Bosanquet's  OOBO  (62  L.T.  Rep.  179;  45  Ch.  Div.  16) 
is  quite  different,  for  there  was  no  repudiation  in 
that  case. 

Vemoh  Smith,  Q.C.  and  Eustace  Smith. — On 
ratification  the  notice  related  bank.      The  case  is 
just  like  Bolton  v.  Lambert  (60  L.  T.  Rep.  687  ; 
41  Ch.  Div.  395). 
Eve,  Q.C.  replied. 

Cozens-Hakdy,  J. — This  motion  raises  an 
important  point,  but,  as  I  have  made  up  my  mind, 
I  will  not  reserve  judgment.  The  plaintiS  was 
one  of  the  directors  of  a  company.  The  directors 
can  be  removed  by  special  resolution.  Art.  55 
says :  "  The  directors  may  whenever  they  think  fit, 
and  they  shall  upon  a  requisition  made  in  writing 
by  two  or  more  members  of  the  company,  holding 
together  at  least  one-sixth  of  the  issued  capital, 
convene  an  extraordinary  general  meeting."  The 
requisition  according  to  this  resolution  was  signed 
and  served  on  the  company  on  the  10th  Dec.  On 
the  same  day  notice  was  issued  for  an  extraordi- 
nary general  meeting  to  be  held  on  the  18th  Dec., 
at  which  a  resolution  was  to  be  proposed  that  the 
plaintiff  sbonld  be  removed  from  hia   office  of 


director.  In  fact  there  had  been  no  meeting  of 
the  board  after  the  receipt  of  the  requisition.  On' 
the  14th  Dec.  a  meeting  of  the  board  of  direotOrB 
was  held,  of  which  the  plaintiff  had  notice,  at' 
which  meeting  a  resolution  was  passed  ratifying 
and  confirming  the  action  of  the  secretary  in 
issuing  the  notice  of  the  10th  Dec.  The  question 
is  whether,'  although  the  notice  was  not  autho- 
rised beforehuid,  it  has  been  so  ratified  now  as  to 
make  it  a  good  and  valid  notice.  In  my  opinion 
it  has.  The  principle  of  the  cases,  which  I  do 
not  propose  to  go  throngh,  is  that  the  ratification 
of  an  act  purporting  to  be  done  by  an  agent  on 
your  behalf  dates  back  to  the  performance  of  the 
act.  I  must  treat  this  as  an  exercise  by  the 
board  of  directors  of  their  duties  under  art.  55. 
This  being  so,  I  refuse  the  motion  as  far  as  the 
injunction  is  concerned. 

Solicitors :  Bonner.  Thompson,  Burnie,  and  Co. ; 
Morse,  Hewitt,  and  Farman. 


Dec.  9  and  19,  1900. 

(Before  CozKifs-HABDY,  J.) 

Enioht  v.  Williams,  (a) 

Title  deeds — Lessor  and  lessee — Bight  to   lease — 

Grant  of  new  lease — Surrender  in  law. 

A.  was  lessee  of  premises  for  a  term  of  sixty-one 
years  from  the  29th  Sept.  1859,  subject  to  an 
underlease  of  part  of  the  premises  to  B.  for 
twenty-one  years  from  the  29lh  Sept.  1880.  Tn. 
March  1900  negotiations  took  place  as  to  the 
granting  of  a  new  lease  of  the  whole  of  th«  pro- 
perty for  the  remainder  of  A.'s  term.  This  was 
ultimately  agreed,  but  A.'s  solicitor  refused  to 
complete  unless  the  lease  for  tioenty-one  years 
was  given  up.  B.'s  solicitor  refused  to  give  up 
the  letise  unless  the  counterpart  lease  was 
handed  over  to  him.  The  question  was  now 
raised  on  a  motion  for  judgment  on  admissions 
in  the  pleadings.  For  A.  it  was  said  that  the 
grant  of  a  new  lease  was  equivalent  to  a  purchase 
of  the  existing  lease,  and  that  A.  was  therefore 
entitled  to  have  it  delivered  up.  The  counter- 
part, it  was  said,  was  only  part  of  the  lease. 
Held,  that  the  lessee  was  entitled  to  retain  the 

lease. 
This  was  a  motion  for  judgment  on  admissions ' 
in  the  pleadings. 

The  plaintiff  was  the  lessee  of  premises  at 
Clerkenwell  for  the  term  of  sixty-one  years 
from  the  29th  Sept.  1859,  subject  to  an  under- ' 
lease  to  the  defendant  of  part  of  the  property 
for  a  term  of  twenty-one  years  from  the  29th  Sept. 
1880. 

In  March  1900  negotiations  took  place  for  the 
surrender  of  the  underlease  and  the  granting  of  a 
new  lease  of  the  whole  of  the  property. 

An  agreement  was  made  on  the  lltb  April  1900,  > 
but  the  plaintiff's  solicitor  refused  to  complete 
unless  the  underlease  was  given  up.    The  defen- 
dant's solicitor  declined  to  give  up  the  underlease 
unless  the  counterpart  was  given  to  him. 

Eve,  Q.C.  and  St.  John  Clerke  for  the  plaintiff. 
—The  grant,  of  a  new  lease  is  equivalent  to  a 
porcluwe  of  tiie  existing  lease,  and  we'  are  there- 
fore entitled  to  delivery  of  it.     We  were  not ' 

■ — .*■ 
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iKnmd  to  give  up  the  ooonterpartt  which  ia  only 
part  of  the  lease : 

Co.  Litt  229a ; 

Dixon's  Law  of  Deeds,  p.  88  ; 

Oopinger  on  Title  Deeds,  pp.  84,  35. 

Stewart  Smith  for  the  defendant. — ^A  sarrender 
in  law  is  jiot  equivalent  to  a  purchase.  Where 
a  lease  ib  determined  hj  a  proviso  for  re-entrj,  it 
belongs,^  the  lessee.  There  is  not  any  distinction 
between.^^e  determination  of  a  lease  by  effluxion 
of  timt^tsonend^r,  or  forfeiture  : 

flaB'tt  Soli,  3  Mu.  &  Or.  262 ; 

ftwofifcyT.  fiamd/ord,  3  H.  &  C.  330. 

£re,Q>5.  replied.  ;  Cvr.adv.vuU. 

Dee.  19. -^  CoizBi^s.HABDT,  J.,  after  stating 
the  facts,'  said :— The  lease  and  counterpart  were 
prepared  and  "engrossed,  and  they  were  executed 
by  the  plaintiff  and  defendant  respectively,  but 
on  the  appointment  for  completion  the  plaintiff 
declined  to  deliver  the  new  lease  unless  the  defen- 
dant would  deliver  up  his  present  lease.  The 
defendant,  said  'that  he  would  not  object  to  do 
this  if  the  plaintiff  would  hand  over  the  counter- 
part of  the  present  lease,  but  otherwise  he 
refused.  Upon  this  point  alone  the  parties  broke 
off,  and  an  action  was  commenced  for  the  purpose 
of  deciding  this  sole  question.  It  was  stated  by 
counsel  that  the  ndw  lease  prepared  and  executed 
by  the  plaintiff  was  not  expressed  to  be  made  in 
consideration  {inter  alia)  of  the  surrender  of  the 
former  lease,  but  in  the  view  which  I  take  the  inser- 
tion or  omission  of  these  words  would  make  no 
difference  :  {Doe  v.  Courtenay,  11  Q.  B.  702).  The 
acceptance  of  a  new  lease  operated  as  an  implied 
surrender  by  operation  of  law  of  the  old  lease 
within  the  meaning  of  sect.  3  of  the  Statute  of 
Frauds,  but  such  surrender  differs  from  an  actual 
surrender  by  deed;  it  is  not  absolute,  but  is 
subject  to  an  implied  condition  that  the  new 
lease  is  good,  and,  if  this  is  not  so,  the  old  lease 
remains  in  force.  The  authorities  on  this  point 
are  clear,  and  are  given  in  Woodfall's  Landlord 
and  Tenant,  16th  edit,  p.  318.  This  being  so,  I 
think  that  the  plaintiff  is  wrong  in  contending 
that  he  is  in  the  position  of  an  ordinary  purchaser 
of  a  lease  who  can,  on  completion,  demand  the 
handing  over  of  a  lease,  and  is  at  liberty  to  bum 
it  if  he  thinks  fit.  The  lessee,  notwithstanding 
his  surrender  by  operation  of  law,  retains  an 
interest  in  the  lease.  Moreover,  when  a  lease  is 
determined  by  re-entry  or  has  expired  by  lapse  of 
time,  the  lessor  is  not  entitled  to  recover  the 
lease :  (Hall  v.  Ball  and  Elworthy  v.  Sandford,  ubi 
mp.).  It  woold,  I  think,  be  wrong  to  pat  it  out 
ofthe  power  of  the  defendant  to  take  advantage 
of  the  old  lease  should  the  new  lease  prove  to  be 
invalid,  and  he  is  therefore  entitled  to  retain  the 
old  lease.  On  the  other  hand,  the  defendant 
cannot  require  the  handing  over  of  the  counter- 
part, and  he  does  not  assert  that  he  has  a  right  to 
have  it  handed  over,  though  he  was  willing  on 
completion  to  hand  over  the  lease  if  he  got  the 
counterpart.  The  result  is  that,  in  my  opinion, 
the  defendant  was  not  bound  on  completion  to 
hand  over  the  old  lease,  and  I  make  no  order 
except  that  the  plaintiff  pay  the  costs  of  the 
action. 


Solicitors: 
and  Co. 


W.   T.  BoydeU;    Morley,  Shirreff, 


Nov.  19,  20,  21,  and  29, 1900. 
(Before  Bttgklet,  J.) 
LiBLS  r.  Bebye.  (a) 
Mortgage  —  Conditional    sale  —  Redempiion  — r 
Period    of    redemption   postponed — Option    to 
mortgagee  vsithin  period  to  become  partner  with 
mortgagor  in  mortgaged  property — Validity. 

Under  an  agreement  dated  the  23rd  April  1896  the 
plaintiffs  advanced  to  the  defendant  5000!.,  and 
the  defendant  executed  in  favour  of  the  plain- 
tiffs a  legal  mortgage  of  a  ship  to  secure  that 
sum.  By  the  terms  of  the  agreemsnt  the  mort- 
gage money  was  not  to  he  paid  or  called  in  for 
two  years  from  the  4f%  July  1896,  and  during 
the  period  of  two  years  from  the  date  of  the 
agreement  the  plaintiffs  had  the  option  of  enter- 
ing into  partnership  with  the  defendant.  In 
the  event  of  the  exercise  of  the  option  the  plain- 
tiffs were  to  release  the  mortgage  debt,  and  the 
■mortgaged  property  was  to  become  partnership 
assets. 

On  the  9th  July  1898  the  mortgage  money  &eiti^ 
still  owing  and  the  plaintiffs  not  having  exer- 
cised the  ■■  option,  a  further  agreement  was 
entered  into  by  which  the  plaintiffs  extended  the- 
period  ofthe  loan  for  five  years.  The  agreement 
further  provided  that  if,  during  the  curreney  of" 
the  period  of  five  years,  the  plaintiffs-elected  to 
enter 'into  partnership  with  the  defendant,  then 
the  debt  of  50002.  and  interest  was  to  'cease  to 
exist,  and  the  ship  and  other  property  were  to 
become  assets  of  a  partnership  tn  which  the 
plaintiffs  and  the  defendant  were  to  be  interested 
in  equal  sl\ares,  -    i      .    . 

On  the  24ih  Feb.  1900  the  plaintiffs'eleoled  to  enter 
into  partnership  with  the  defendant.'  He 
refused  to  enter  into  partnership,  atteging'  that 
the  effect  of  the  agreement  of  the  9th  July  1898 
was  to  render  the  property  comprised  in  the 
mortgage  irredeemable  and  was  an  Ulegal  clog 
on  the  equity  of  redemption. 

Held,  that  as  the  defendant  eould  n«««r,  according- 
to  the  term*  of  the  agreement,  have  redeemed 
adversely  to  the  plaintiffs  before  1903,  the 
doctrine  of  dogging  the  equity  of  redemption 
had  no  application  what^r;  and  that  the 
agreement  was  valid  as  a  conditional  sale,  for 
the  breach  of  which  the  plaintiffs  were  entitled 
to  damages. 

Bt  an  agreement  dated  the  23rd  April  1896,  and 
made  between  the  plaintiffs,  G.  Lisle  and  others, 
trading  as  J.  H.  Bentham  and  Co.,  of  the  one 
part,  and  the  defendant,  H.  Beeve,  trading  as 
Clarke  and  Beeve,  of  the  other  part,  the  plaintiffs 
agreed  to  lend  the  defendant  3000Z.  and  such 
further  sums,  not  exceeding  20002.  as  the  defen- 
dant should  require,  and  these  sums  were  to  be  a 
first  mortgage  on  the  defendant's  steamship  the 
Norfolk.  The  further  advances  were  only  to  be 
made  within  two  years  from  the  23rd  April,  1896. 
The  30002.  and  farther  advances  to  be  secured  by 
the  mortgage'  were  to  be  made  payable  at  si]( 
months  from  the  date  of  the  mortgage  (which 
was,  in  fact,  the  4th  July  1896).  The  30002.  was 
to  bear  interest  at  5^  per  cent,  from  that  date.  The 
further  advances  were  to  be  free  of  interest.  The 
plaintiffs  were  not  to  call  in,  and  the  defendant 
was  not- to  compel  the  plaintiffs  to  receive  .the 
principal   moneys  before  the  expiration ,  of  t'wQ 
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years  from  the  date  ot  the  mort(i;age  if  intereBt 
-was  tef^nlarly  paid.  If  at  -aay  time  within  two 
yesra  from  the  making  of  the  agreement  (the 
23rd  April  1896)  the  plaintiffs  shoald  elect  to 
enter  into  partnership  with  the  d^endaat  they 
were  to  be  at  liberty  to  do  so  apon  the  terms  that 
[inter  alia)  the  plaintiffs  shoald  relieve  the  defen> 
dant  from  the  payment  of  the  30002.  and  further 
jtdranoes,  if  made,  and  if  the  whole  2000Z.  had  not 
been  advanced  shonld  make  np  the  20001.,  and 
the  plaintiffs  shoald  transfer  the  ship,  free  from 
ihe  mortgage,  for  the  purposes  of  the  partnership. 
The  capital  of  the  partnership  was  to  be  repre- 
sented oy  the  Norfolk  and  some  other  property 
'described  in  the  schedule  to  the  agreement,  and 
the  ship  and  property  were  to  belong  to  the 
-defendant  and  the  plaintiffs  in  equal  shares. 
Th^  were  to  share  the  profits  and  losses  of  the 
.partoership  equally,  and  the  partnership  was  to 
■oontinne  until  determined  by  six  month's  notice 
-on  either  aide. 

On  the  4th  July  1896  the  defendant  executed 
to  the  plaintiffs  a  statutory  mortgage  ot  the 
NorMk  to  eeonre  an  aooount  current^  the  par- 
tioolars  of  which  were  therein  abated  to  be 
described  in  a  receipt  and  agreement  of  even  date. 
No  date  for  payment  was  named  in  the  mortgage. 
The  receipt  and  agreement  were  introdaoed  oy 
referenoe.  There  was  a  receipt  or  memorandum 
not  of  even  date,  bnt  dated  the  16th  July  1896, 
showing  that  37832.  was  the  amount  in  fact  then 
advanoed  and  secured  by  the  mortgage.  The 
receipt  bore  internal  evidence  that,  although 
dated  the  16th  July  1896, .  it  was  the  receipt 
stated  in  the  mort^gtge  of  the  4th  July  18^, 
to  be  of  even  date  with  the  mortgage,  for  it 
spoke  of  the  4th  July  1898,  as  Ming  "two 
years  from  the  date  hereof."  This  was,  there- 
fore, the  receipt  referred  to  in  the  statutory 
mortgage.  It  named  the  4th  July  1898  as  the 
date  lor  repayment. 

There  was  also  a  deed  of  the  4th  July  1896, 
'between  the  defendant  of  the  one  part,  and  the 
vphuntifls  of  the  other  part,  which,  after  reciting 
'  that  the  defendant,  there  called  "  the  mortgagor, 
was  the  owner  of  the  Norfolk,  and  that  he  had 
..  applied  to  the  plainiiffg,  there  called  "  the  mort- 
gagees," for  50002.,  to  be  secured  on  the  ship  and 
her  freight  and  insurances,  and  that  he  had  by 
.   a  deed  poll  of  even  date  mortgage  the  ship,  it 
was  witnessed  that  the  mortgagor  assigned  to  the 
mortgagees   all  charter-parties,    bills  of  lading, 
.And  documents  under  which  freight   might   be 
-  earned,  and  all  policies  of  insurance  of  the  ship 
by  way  of  security,  and  he  vovenanted  for  pay- 
ment of  the  50002.  on  demand. 

In  his  Lordship's  judgment  all  the  instruments 

above  stated  evidently  formed  part  of  one  traus- 

.  action,  and  it  was  unnecesaarT  to  comment  npoa 

the  fact  that  in  the  receipt  the  obligation  was  to 

pay  cm  the  4th  July  1898,  while  in  the  deed  of 

,  povenaat  it  was  to  pay  on  demand. 

On  the  23ru  April  1898  the  two  years  within 
'Which  the  plaintiffs  were  under  the  agreement  of 
ithe  23rd  April  1896,  entitled  to  elect  to  enter  into 
partnership  with  the  defendant  expired.  They 
had  not  elected  to  enter  into  partnership.  The 
whole  sum  of  50002.  had  been  advanced,  bnt  no 
part  of  it  had  been  repaid. 

TJnder  these  circumstances,  as  his  Lordship 
found,  there  dearly  existed  after  the  23rd  April 
1898  the  relation  of  mortgagor  and  mortgagees 


between  the  parties,  so  far  as  the  transaction  of 
1896  was  concerned. 

On  the  4th  July  1898  there  existed  a  legal,  and 
subsequently  there  was  an  equitable,  right  in  the 
defendant  to  redeem  the  plaintifb. 

In  this  state  of  facts  further  transactions  took 
place  between  the  parties  in  1898. 

There  was  executed  on  the  27th  June  1898  an  in- 
denture between  the  defendant,  therein  called  "  the 
mortgagor,"  of  the  one  part,  and  the  pbuntiffs, 
therein  called  "  the  mortgagees,"  of  the  other  part 
which  i-ecited  that  the  mortgagees  had  advanoel 
the  mortgagor  20002.,  in  oonsideiation  of  whioh 
the  mortgagor  covenanted  for  |>ayment  of  that 
sum  on  the  27th  Deo.  1898,  with  interest  at  5  p«r 
cent.,  and  conveyed  to  the  mortgagees  by  way  of 
security  certain  wharves  at  Norwich  and  at  Great 
Yarmouth,  subject  to  a  proviso  for  redemption 
on  payment  of  the  20002.  on  the  27th  Deo.  1898. 
This  sum  of  20002.  was  part  of  the  above-mentioned 
anm  of  50002. 

The  last-mentioned  deed  wag  a  farther  security 
for  part  of  the  above-mentioned  debt  of  50002.,  and 
gave  time  until  the  27lh  Dec.  1898  for  payment  of 
that  sum  of  20002. 

On  the  same  27th  Jane  1898  the  defendant 
executed  to  the  plaintiffs  a  mortgage  of  a  policy 
of  assurance  for  30002.  by  way  of  security  to  them 
against  a  guarantee  which  they  had  given  to  the 
defendant's  bankers  for  a  sum  of  10002.,  part  of 
the  defendant's  overdraft. 

It  was  in  this  state  of  things  that  the  instru- 
ment was  executed  upon  which  the  contention  in 
this  case  arose.  It  was  an  agreement,  dated  the 
9th  July  1898,  made  between  the  pluntiffs  of  the 
one  part  and  the  defendant  of  the  other  part.  It 
recited  the  agreement  of  the  23rd  April  1896, 
shortlv  and  insufficiently,  as  it  seemed  to  his 
Lordship,  for  the  purposes  of  the  instrument,  for, 
although  it  recitea  that  under  that  agreement  the 
further  advances  were  to  be  made  within  two 
years  from  April  1896,  and  that  the  election  to 
enter  into  partnership  was  to  be  made  within  the 
same  time,  it  did  not  recite  that  under  that 
agreement  the  loan  was  for  a  period  of  two  years 
from  the  4th  July  1896.  It  then  recited  that  the 
plaintiffs  had  advanced  the  defendant  50002., 
which  had  been  secured  by  the  first  mortgage  on 
the  Norfolk,  and  by  a  second  mortgage  on  the 
wharves,  dated  the  27th  June  1898  (a  statement 
which  was  inaccurate),  and  by  an  assignment  of 
the  life  policy  for  30002.  (which  was  not,  in  fact, 
the  case),  and  that  the  plaintiffs  had  not  up  to 
date  entered  into  partnership  with  the  defendant. 
It  then  recited  as  follows : 

And  whereas  the  lald  term  ot  two  yaatt  so  fizad  by 
the  said  agreement,  haviaf;  on  the  88rd  April  last 
expired,  and  Bentham  and  Co.  having  made  an  applica- 
tion to  Beeve  for  the  lepayment  of  the  said  snm  of 
SOOOi.,  with  interest  thereon,  and  Beeve  not  being  in  a 
poeition  to  comply  therewith,  haa  reqaeited  Bentham 
and  Co.  to  extend  the  said  term  of  two  years  for  a 
farther  period  of  five  ;ean,  whioh  they  the  said  Bsntham 
and  Co.  have  agreed  to  do  npon  Beeve  entering  into  this 
agreement  and  paying  interest  npon  the  said  som  of 
5000(.,  or  any  farther  earn*,  at  SI.  per  oent.  par  aannm 
and  upon  the  terms  hereinafter  appealing. 

And  by  the  operative  part  it  was  agreed  and 
deolared  as  follows : 

.  (i.)  It  at  any  time  within  the  said  further  period  of 
flve'years  from  the  making  of  this  agreement  Bentham 
and  Oo.  shall  eUct  to  enter  into  partnership  with  Beeve 
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in  iha  Mid  buiiMM  euriad  on  bjr  hia  Biidar  the  atyle 
of  CWke  mad  Bear*  m  afoMMud,  they  shall  beatUbertgr 
-to  do  ao,  and  the  partnerahip  ahall  be  npon  the  tarma 
heraiaaftar  appeanng;  (ii.)  Bentham  amd  Co.  shall 
ralaaae  Baeve  from  the  pajmaat  of  the  aaid  sam  of 
JOOOt.,  and  shall  tnuufar  the  aaid  ahip,  free  fiom  the 
aaid  mortgage,  for  the  parpoaea  of  the  aaid  partnership. 
And,  in  ooaaidemtion  <^  Bentfaam  and  Co.  .doing  theae 
things,  Baere  ahall  undertake  and  satisfy  ajl  liabilitiea, 
isortgagea,  and  otharwiae  in  oonnaotion  with  the  wharrea 
and  pUmt  of  the  aaid  boiinaas  of  Claike  and  Beeve,  and 
BaeTe  ahall  be  entitled  to  all  aoaonnta  and  book  dabta 
of  the  aaid  bnainesa  outstanding  at  the  time  of  anch 
partnership  being  entered  into,  bat  all  onrrent  oon- 
traota  existing  at  that  time  shall  be  apportioned  between 
BaeTe  and  the  new  partnership ;  (iiL)  the  a^>ital 
ahall  be  lepraaented  by  the  ships  and  other  property  set 
oat  in  the  sohedole  herennder  written  and  at  praaant 
need  by  Baere  in  the  said  bnsineaa  of  Clarke  and  Bsera, 
or  othn  the  ships  and  property  nsed  by  him  in  the  said 
fcnsinesa  at  the  time  oif  snoh  eleoUon  aa  aforeaaid,  and 
the  said  ships  and  property  ahall  belong  to  Beeve  and 
Sentham  and  Co.  in  equal  aharea  ;  (ir.)  the  pto&ta  and 
loaaea  of  the  new  partnership  shall  be  dirided  and  borne 
between  Beere  and  Bentham  and  Co.  in  eqnal  sharea ; 
(t.)  the  new  partnership  shall  oontinna  nntil  determined 
by  six  calendar  months'  notioe  on  either  aide  or  shall  be 
for  anoh  term  aa  the  partiea  mntoally  agree  npon 
.  .  .  ;  (riii)  Bsere  ahall  not  daring  the  said  period 
-of  ire  years  from  the  date  hereof  in  any  wi^  inonmber 
•or  dispose  of  the  said  property  nsed  by  him  in  the  said 
bnaineaa  of  Clarke  and  Beere  without  the  oonsant  of 
•Bentham  and  Co.  in  writing. 

Notwithstanding  the  form  of  the  recital  as  to 
the  two  years,  Iiis  Lordship  held  that  the  agree- 
ment of  the  9th  July  1898  extended  the  period  of 
the  loan  for  a  further  fire  years,  and  that  the 
second  mortoage  of  the  27th  Jane  1898  (which 
had  given  six  months  from  that  date  for  repay- 
ment of  the  20001.),  and  tliis  agreement  of  the  9th 
Jnly  1898,  which  gave  time  for  the  whole  50002. 
lor  fire  years — i.e.,  nntil  the  9th  July  1903 — and 
contained  the  terms  of  the  new  arrangement 
lietween  the  parties,  formed  in  reality  parts  of  one 
transaction. 

On  the  24Ui  Feb.  1900  (daring  the  cnrrency  of 
the  fire  years),  the  plalntiils  exercised  the  option 
reserved  to  them  by  the  agreement  of  the  9th  Joly 
1898  and  elected  to  enter  into  partnership  with  the 
defendant.  He  ref  ased  to  enter  into  partnership. 

The  plaintiffs  brought  the  present  action  for 
specific  performance  of  the  agreement  of  the  9th 
July  1898  or,  alternatirelv,  for  damages  for  the 
breach  of  it,  and  in  the  latter  case  for  payment 
also  of  the  5000^  and  interest,  and  clummg  in 
clefaalt  of  payment  to  enforce  their  secnritiee  by 
ioreclosare  or  sale. 

The  defendant,  by  par.  5  of  his  defence,  pleaded 
as  follows : 

The  effect  of  the  agreement  of  July  9,  1898,  taken 
with  the  other  secnritiM  mentioned  in  the  statement  of 
«laim,  was  to  render  the  property  oompriaed  in  the  latter 
jnedeemable,  and  was  an  illegal  olog  on  the  equity  of 
redemption ; 

And  by  his  connter- claim  he  asked  for  a  declara- 
tion that  the  agreement  of  the  9th  July  1898  was 
not  binding  on  him,  and  that  the  same  might  be 
'delivered  ap  to  be  oano^ed.  And  he  also  cbimed 
-to  redeem  the  mortgage  of  the  4th  Jnly  1896  and 
'the  mortgase  and  assignment  of  the  27th  Jane 
1898  npon  the  footing  that  they  stood  aa  seoarity 
■only  for  6000Z.  and  mterest  at  5  per  cent,  from 
ilm  Slst  Dec.  1899. 


Atibury,  Q.C:  and  B.  J.  Parker  for  the  plain- 
tiffs.— Firsts  the  transaction  of  the  9th'  Jnly  1898 
was  not  a  mortgage  tiansaction  at  all.  The 
relationsfaip  of  mor^agor  and  mortgagees  sab- 
sisted  between  the  parties,  and  the  arrangement 
entered  into,  even  if  it  affected  the  equity  of 
redemption,  was  a  proper  one : 

Oottip  T.  Wright,  8  L.  T.  Eep.  627;  32  L.  3. 
648,  Cb. 

Secondly,  the  defendant  had  no  right  to  redeem 
at  Uw  untU'  the  9th  July  1903,  and  there  was  no 
equity  of  redemption  until  after  that  date.  The 
1898  tranaaotion  was  really  a  conditional  sale. 
The  condition  was  performed  by  the  plaintiffs 
electing  to  exercise  the  option  in  1900,  before  the 
period  for  redemption  arrived.  The  agreement 
is  binding  on  the  mortgagor  personally.  They 
also  referred  to 

Santley  v.  WOde,  80  L.  T.  Bep.  151 ;  81  L.  T. 
Bep.  393  ;  (1899)  1  Ch.  717  ;  (1899)  2  Ch.  474 ; 

Brown  v.  Cole,  11  Sim.  427 ; 

Fisher  on  Mortgages,  5th  edit.,  p.  668  ; 

Burroicia  v.  MoUoy,  2  Jo.  &  Lat.  52 1 ; 

Ttevan  r.  Bmith,  47  L.  T.  Btp.  208 ;  20  Ch.  Dir. 
724,  729 ; 

Bonham  r.  Ifeaeomb,  1  Vern.  232  ; 

Perry  v.  Jfeddoiocro/t,  4  Bear.  197  ; 

Rice  V.  Noaket,  81  L.  T.  Bep.  488 ;  82  L.  T.  Bep. 
781;  (1900)  1  Cb.  213;  (1900)  2  Ch.44S; 

Biggi  r.  Hoddmott,  79  L.  T.  Bep.  201 ;  (1898)  2  Ch. 
307. 

H.  Terrell,  Q.C.  and  Martelli  for  the  defendant.  . 
— ^These  traiuactions  most  be  considered  as 
mortgage  transactions.  The  agreement  for  the 
partnership  is  a  collateral  obligation  which  clogs 
the  equity  of  redemption.  It  prerents  the  mort- 
gagor, when  the  equity  of  redemption  arises, 
getting  back  the  mortgaged  property  unaltered. 
They  referred  to 

Price  T.  Perrte,  2  Freem.  257 ; 

WiUett  r.  TTtnneU,  1  Tern.  488  ; 

Be  XdvMtrdt'JBtUUe,  11  Ir.  Cb.  Bep.  367 ; 

Jewningt  v.  ITard,  2  Vem.  520 ; 

Salt  V.  UarquU  of  Northampton,  65  L.T.Bep.  765 ; 
(1892)  A.  C.  1 ; 

BovtU  V.  Mndle  (1896)  1  Ch.  648 ; 

Rice  V.  Nodkei  (ubt  tup.) 


Aetbury,  Q.C.  replied. 


Cur.  adv.  vult. 


Nov.  29.— BUCKI.EY,  J.  (after  stating  the  facta 
sabstantially  as  above  set  forth,  continued  :) — The 
question  I  have  to  determine  is.  What  is  the  true 
effect  of  the  agreement  of  the  9th  July  1898  P 
The  plaintiffs  contend  that  no  question  as  to  a 
dog  on  the  equity  of  redemption  arises,  because 
the  transaction  of  Jnly  1898,  was  not  a  mort- 
gage tiansaction  at  all.  They  say  that  at  the 
date  of  the  execution  of  the  agreement  of  the 
9th  July  1898,  there  existed  certain  securities  in 
respect  of  which  the  plaintiffs  and  defendant 
stood  towards  each  other  in  the  relation  of  mort- 
gagees and  mortgagor;  that  mortgagee  and 
mortgagor  may,  after  the  execution  of  the  mort- 
gage, enter  into  any  arrangement  as  to  the  equity 
of  redemption  which  they  think  proper  {Oouip  v. 
Wright,  vbi  tup.) ;  and  that  the  arrangement  of 
the  9th  July  1898  was  of  that  character.  They 
contend  that  the  real  question  for  oonsideraidon 
is  whether  the  transaction  of  1898  was,  in  the 
events  which  happened,  a  conditional  sale,  which, 
by  the  performance  of  the  condition,  became  a 
sale,  or  was  a  mortgage.    They  contend  that  it 
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wtiB  the  former.  The  propodtiou,  broadly  stated, 
which  the  plaintiffs  pat  forward  is  that,  if  a 
contract,  as  to  which  a  question  arises  whether  it 
is  a  mortgage  or  not,  inchide  a  condition  aubse- 
qnent  which  is  to  be  satisfied,  if  at  all,  before  the 
right  of  redemption  arises  at  law,  and  upon  the 
satisfaction  of  which  there  is  nerer  to  oe  any 
right  to  redeem  at  law,  then  the  transaction  is  in 
fact  a  conditional  sale,  and  there  is  no  equity  of 
redemption  which  can  be  clogged,  because  there 
was,  in  the  events  which  happened,  never  any 
right  to  redeem  at  law.  They  s^  that  it  is  only 
upon  default  of  satisfaction  of  the  condition 
within  the  time  that  the  transaction  becomes  a 
mortgage  transaction — in  other  words,  that,  if 
the  condition  is  satisfied,  then  the  instrument  is 
never  "  once  a  mortgage  "  for  the  purposes  of  the 
maxim  "  Once  a  mortgage,  always  a  mortgage." 
The  operation  of  the  agreement  of  the  9th  July 
1898  seems  to  me  to  have  been  this :  The  plain- 
tiffs were  then  the  holders  of  the  statutory  mort- 
gage of  the  4th  of  July  1896  upon  the  Norfolk, 
and  the  second  mortgage  of  the  27th  June  1898 
npon  the  wharves,  These  stood  as  security 
respectively  for  50002.  and  for  20002.,  part  of  the 
50002.,  moneys  lent  by  the  plaintiffs  to  the  defen- 
dant. For  repayment  of  these  moneys  the  plain- 
tiffs gave  time  until  the  9th  July  1903,  and  until 
that  date  arrived  there  could  be  no  default  by  the 
defendant  in  payment  of  the  money  at  the  time 
fixed  by  the  contract.  In  other  words,  there 
oonld  not  until  the  9th  July  1903  arise  in  the 
plaintiffs,  if  the  transaction  was  a  mortgage,  an 
absolute  right  to  the  property  at  law,  or  any  right 
in  the  defendant  subsequently  to  redeem  in 
equity.  If,  during  the  currency  of  this  period  of 
fi.ve  years — i.e.,  before  the  9th  July  1903 — the 
plaintiffs  did  (aa  in  fact  they  did)  elect  to  enter 
into  partnership  with  the  defendant,  then  the 
debt  of  50002.  and  interest  was  to  cease  to  exist, 
and  the  properties  mortgaged  and  other  propc>- 
ties  were  -to  become  assets  of  a  partneiaiup  in 
which  the  plaintiffs  and  defendant  were  to  be 
interested  in  eqnal  shares.  The  substance  of  this 
is  that  in  this  event  the  plaintiffs,  by  becoming 
partners,  were  to  become  purchasers  from  the 
defendant  of  one-half  of  the  properties  included 
in  the  mortgages,  and  the  purchase  money  was  to 
be  the  50002.  and  interest.  If  they  availed  them- 
selves of  this  option,  there  could  be  no  right  to 
redeem  at  law,  for  no  right  of  redemption  arises 
till  1903,  and  before  that  time  ai-rives,  the  condir 
tion  being  satisfied,  the  purchase  has  taken  effect. 
The  question  is  whether  such  a  condition  is 
valid.  Now,  the  plaintiffs  argued  that  the  trans- 
action of  1898  could  not  be  a  transaction  between 
.mortgagor  and  mortgagee,  for  that  the  loan  of 
50002.  was  not  then  made,  but  had  been  made 
long  previously,  and  that  the  bargain  was  only 
one  for  ^ving  time  for  the  payment  of  an  exist- 
ing loan.  I  do  not  accede  to  this  argument.  I 
think  that  the  same  principles  must  apply  where 
an  existing  mortgage  is  used  as  security  for  new 
terms  of  a  bargain  of  loan  as  where  a  mortgage 
is  then  executed  for  the  first  time.  But  then  4£e 
plaintiffs  say — "Assume  that  this  lyas  a  mort- 
gage transaction,  still  it  was  subject  to  a  condi- 
tion, and  it  is  valid  in  a  mortgage  transaction  to 
.introduce  a  condition  subsequent  to  be  satisfied, 
if  at  aJl,  before  the  time  arrives  at  which  the 
estate  becomes  absolute  at  law,  and  which,  if 
satasfied,  makes  the  transaction  a  sale  and  not 


a  mortgage*-  and  that  this  is  a  case  of  that 
sort."  Now  an  equity  of  redemption  is  a  right 
upon  equitable  terms  to  redeem  after  the  k^al 
time  for  redemption  has  expired  and  after  the 
estate  has  become  absolute  at  law.  An  equity  oi 
redemption  is  an  equitable  right  additional  to 
and  superimposed  upon  the  legal  right  to  redeem. 
When  the  estate  has  become  absolute  at  law, 
equity  intervenes  and  says  that  even  the  estate 
which  has  become  absolute  at  law,  is  meant  to 
be,  and  ought  to  be,  treated  as  being  security 
only.  If,  however,  there  is  no  legal  right  of 
redemption,  there  is  no  right  which  equity  can 
extend.  In  other  words,  an  equity  of  redemption 
can  never  exist  unless  there  exists  a  legal  rigltt  of 
redemption.  To  ascertain,  therefore,  whether 
there  is  an  equity  of  redemption,  the  first  step  is 
.to  ascertain  whether,  according  to  the  contract^ 
and  having  regard  to  all  the  terms  of  the  con- 
tract, there  is  a  legal  right  to  redemption.  If 
there  is  not,  then  it  is  not  a  mortgage  for  the 
purpose  of  the  maxim  "  Once  a  mortgage,  always 
a  mortgage."  It  seems  to  me  that  the  terms  of 
the  contract  as  to  a  legal  right  to  redemption 
may  include  a  condition  subsequent  so  expressed 
that,  if  the  condition  is  satisfied  before  the  date 
for  legal  redemption  arrives,  there  shaU  be  no 
right  of  redemption  at  law.  Thus,  suppose  that 
A.  lends  10002.  to  B.  upon  a  covenant  by  B.  for 
repayment  with  interest  at  5  per  cent,  at  the 
expiration  of  six  months,  with  an  agreement  that 
if  A.  at  any  time  within  three  months  elects  to 
purchase  Blackacre  for  10002.  and  interest  to  date 
then  A.  shall  be  entitied  to  become  such  pur- 
chaser and  the  loan  and  interest  shall  be  set  off 
against  the  purchase  money,  but  that  in  default 
of  such  notice  A.  shall  be  entitied  to  a  charge  on 
Blackacre  for  the  loan  and  interest,  and  B.  will 
on  demand  execute  to  him  a  legal  mortgage  with 
a  proviso  for  redemption  on  payment  of  the  loan 
and  interest  at  the  expiration  of  the  six  months. 
Then,  suppose  that  A.,  within  the  three  months^ 
gives  the  notice.  In  such  a  ciase,  by  the  terms  o{ 
the  bargain,  there  never  has  arisen  in  B.,  accord- 
ing to  tiae  stipulations  of  the  contract,  any  lega| 
right  to  redeem,  because,  before  the  end  of  the 
six  months,  the  estate  has  by  purchase  become 
the  property  of  A,,  and  the  debt  has  been  extin- 
.guianed.  Then,  suppose  the  transaction  takes 
the  form  of  an  ordinary  mortgage  by  covenant 
for  payment  at  the  expiration  of  six  months,  and 
a  conveyance  subject  to  a  proviso  for  redemption 
at  the  end  of  the  six  montiis,  but  with  a  stipula- 
tion that  if  A.  at  any  time  within  the  six  months 
elects  to  purchase  as  above'he  shall  be  entitied  to 
do  so,  and  the  debt  shall  be  'set  off'  against  the 
purchase  money.  I  do  Hot  see  that  this  differs 
from  the  former  case.  In  this  latter  case  agaiA 
<nar  ligbt  of  redemption  ever  arises  under  the  con- 
tract. There  is  nothing  to  whieh  equity  can  add 
a  larger  right  of  redemption.  The  case  seems  to 
-me  to  differ,  totally  from-  a  ■  ease  in  which  the 
bargain  is  that  if  B.  does  not  redeem  at  the  end 
of  six  months  he  shall  not  redeem  at  all.  In  that 
case  there  is  a  legal  right  of  redemption,  and 
equity  will  not  suffer  a  contract  which  provides 
that  the  legal  right  shall  be  exercised  according 
to  it^  terms  or  not  at  all.  But  a  contract  which 
is  that  in  .an  event  there  shall  be  no  right  to 
redeem  at  l^w  seems  to  me  to  be  good.  It  is  a 
conditional  sale.  It  seems  to  me,  therefore,  thai 
the  proposition  is  well  founded  that  if  by  a  cgn,- 
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dttion  sabsequent  contained  in  the  instrument, 
and  which  is  to  be  performed  at  a  time  before  the 
legal  right  of  redemption  arises,  the  lender  may 
at  his'  option  Ibecome,  and  does  by  exercise  of  the 
option  become,  purchaser,  so  that  the  date  for 
redemption  at  law  never  arrives,  then  there  is  no 
legal,  and  consequently  no  equitable,  right  of 
redemption.  In  such  case  the  transaction  is  valid 
as'  a  conditional  sale  and  the  doctrine  of  clogging 
the  equity  of  i-edemption  can  have  no  operation. 
Now  that,  as  it  seems  to  me,  is  the  present  case. 
The  defendant,  according  to  the  terms  of  the 
bargain,  could  never  have  redeemed  adversely  to 
the  plaintiffs  before  1903.  In  1900  the  plaintiffs 
availed  themselves  of  an  option  by  which  they 
became  in  substance  purchaser  of  half  the  pro- 
perty included  in  the'  security,  upon  the  terms 
that  the  debt  should  be  released.  It  seems  to 
me  that  this  is  valid  as  a  conditional  sale.  Under 
these  circumstances  the  question  of  clogging  the 
equity  of  redemption  does  not  arise.  'What, 
then,  is  the  relief  to  which  the  plaintiffs  are 
entiUed  ?  They  stand,  in  my  judgment,  in  the 
position  of  purchasers  who  have  paid  their 
purchase  money  and  whose  vendor  refuses  to 
convey.  The  effect  of  his  refusal  was  not  to 
remit  the  parties  to  the  position  in  which  they 
would  have  stood  if  the  option  had  never  been 
exercised  so  that  the  plaintiffs  reverted  to  the 
position  of  lenders  of  a  loan  not  to  be  paid  off  or 
called  in  till  1903,  with  rights  of  foreclosure  and 
redemption  to  arise  at  that  date,  nor  to  give  the 
plaintms  a  present  right  of  foreclosure,  nor  the 
defendant  a  present  right  of  redemption,  but 
was  to  give  to  the  plaintiffs  the  rights  of  pur- 
chasers who  have  paid  their  purchase  money  and 
whose  vendor  refnses  to  convey.  Their  right  is, 
I  tiiiiik,  to  repayment  of  the  purchase  money  and 
damages  for  breach  of  the  contract.  The  purchase 
money  is  50002.  with  interest  at  52.  per  cent.,  bat 
there  must  not  be  added  to  this  amount  six 
months'  interest  in  lien  of  notice  or  mortgagees' 
costs,  for  the  right  of  the  plaintiffs  is  not  as 
mortgagees  bat  as  parohasers.  The  defendant 
delivered  his  defence  on  the  17th  May  1900,  and 
by  par.  4  pleads  that  he  brings  51252.  into  court 
in  satisfaction.  All  interest  on  the  50002.  had 
been  paid  to  the  31st  Dec.  1899.  This  51252.. 
therefore,  was  at  the  date  of  payment  into 
eonrt  sufficient  to  answer  the  purchase  money 
as  consisting  of  50002,  and  interest  from  the  31st 
Dec.  1899.  The  plaintiffs  sue  for  specific  per- 
formance or  damages.  They  do  not  now  ask  for 
specific  performance,  but  ask  for  damages.  They 
are  entitled,  I  think,  to  an  order  for  parent  oat 
of  court  of  the  51252.  and  an  inquiry  as  to 
damages.  The  defendant  is,  I  think,  entitled  to 
an  order  for  reconveyances  of  the  properties 
comprised  in  the  statutory  mortgage  of  the  4th 
July  1896,  and  in  the  second  mortgage  of  the 
wharves  of  the  27th  June  1898.  I  say  nothing 
about  the  mortgage  by  assignment  of  the  life 
policies  for  .30002. ;  that  was  security  for  another 
debt — namely,  the  guarantee  of  the  overdraft. 
The  judgment,  therefore,  which  I  pronounce  is  a 
declaration  that  upon  the  24th  Feb.  1900  the 
plaintiffs  became  entitled  to  enter  into  partner- 
ship with  the  defendant  upon  the  terms  of  the 
agreement  of  the  9th  July  1898,  and  that  the 
raasal  of  the  defendant  to  enter  into  that  partner- 
ship was  a  breaoh  of  ttie  agreement ;  ain  order  for 
payment  oat  of  court  to  (he  plaintiffs  of  the  sum 


of  51252.  paid  into  court  by  the  defendant ;  an' 
inquiry  as  to  damages  sustained  by  the  plaintiffs 
by  breach  of  the  contract;  an  order  for  recon- 
veyance by  the  plaintiffs  to  the  defendant  of  the 
Sroperties  comprised  in  the  mortgage  of  the  4th 
uly  1896,  of  the  Norfolk  and  the  second  mort- 
gage of  the  27th  June  1898,  of  the  wharves.  It ' 
remains  to  deal  with  the  costs  of  the  action. 
The  whole  question  between  the  parties  was 
whether  the  plaintiffs  were  right  in  suing  for 
breaoh  of  the  contract  of  the  9th  July  1898,  or 
whether  the  defendant  was  right  in  saying  that 
that  agreement  was  not  binding  on  the  parties  and 
ought  to  be  delivered  np  to  be  cancelled.  In  this 
contest  the  plaintiffs  have  succeeded  and  the 
defendant  has  failed.  I  think  the  coets  mast 
follow  the  event,  and  that  the  defendant  most 
pay  the  costs  of  the  action  and  counter-claim. 

Solicitors  for  the  plaintiffs,  Bowcliffes,  Baicle, 
and  Co.,  for  Appleby,  Newcastle-on-Tyne. 

Solicitors  for  the  defendant,  Cattams  and  De 
Vesian. 


Friday,  Jan.  11. 
(Before  Buckley,  J.) 

MONTEFIOBE  V.  QuEDALLA.  («) 

Will —  Condition — Forfeiture — Bankruptey — Act 
whereby  beneficiary's  interest  becomes  vested  in 
others — Act  of  bankruptcy — Dividends  paid  after 
adjudication — Bankruptcy  Act  1883  (46  <t  47 
Vict.  c.  52),  ss.  43,  44,  54. 

A  testator,  who  died  in  1858,  gave  his  residitary 
estate  to  trustees  upon  trust  to  invest  the  same 
in  Government  Stocks,  and  to  permit  hie  son  to 
receive  the  dividends  of  one-third  part  thereof 
until  he  should  (inter  alia)  "  do,  or  omit  to  do, 
or  suffer  to  be  done,  any  act  whereby  the  same, 
if  payable  to  himself,  would  become  vested  in 
some  other  person  or  persons,"  and  in  that 
evemt,  the  trustees  were  directed  to  apply  the 
dividends  during  the  remainder  of  the  son's  life 
for  the  benefit  of  others. 

On  the  12lh  July  1900  a  petition  was  presented 
against  the  son,  grounded  on  his  non-eomplianoe 
on  the  Sth  July  1900,  vnth  the  requirements  of 
a  bankruptey  notice. 

On  the  17th  Aug.  1900  a  receiving  order  was  made, 
and  on  the  1st  Oct.  the  son  was  adjudged 
bankrupt,  but  no  trustee  in  the  bankruptey  was 
appointed.  The  dividends  on  the  stock  in  which 
the  third  part  of  the  residuary  estate  was  in- 
vested were  payable  quarterly,  on  the  Sth  Jvdy, 
the  bth  Oct.,  &e. 

Held,  that  the  son's  interest  was  forfeited  on  the 
Sth  July  1900,  and  subject  to  the  payment  to  the 
official  receiver,  who  was  acting  as  trustee  in  the 
son's  bankruptey,  of  the  apportioned  part  of 
the  dividend  in  respect  of  the  6th,  7th,  and  Sth' 
July,  the  remainder  of  the  dividend  paid  on  the 
Sth  Oct.  1900,  and  a  22  future  dividends  during 
the  son's  life  were  payable  to  the  trustees  of  the 
wiU. 

AOJOTTBNED   SUMMONS. 

By  his  will,  dated  the  21st  Dec.  1839.  Judah 
GaedaUa  bequeathed  his  residuary  estate-  to 
trustees  upon  trust  to  convert  the  whole  into 
Government  Stocks  or  annuities,  and  to  .stand 
possessed  of  one  equal  third-part  thereof,  i^on 

(■}  BcpoTtad  br  H.  Pbootik,  Eaq.,  BUTliter«t-I«w. 
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trnst  to  permit  his  son,  H^m  Gnedalla,  to  receive 
tihe  dividends,  interest,  and  income  thereof,  aa 
the  same  should  from  time  to  time  become  pay- 
able,  until  he  ahonld  assign,  charge,  or  otherwise 
dispose  of  the  said  divi&nds,  interest,  and  in> 
c6me,  or  any  part  thereof,  by  way  of  anticipation, 
or  should  do,  or  omit  to  do,  or  shonld  sofFer  to  be 
done,  any  act  whereby  the  same,  if  payable  to 
himself,  would  become  vested  in  some  other 
person  or  persons,  and  the  testetor  farther  pro- 
vided that  in  snch  an  event  the  tmstees  shonld, 
during  the  remainder  of  the  son's  life,  pay  and 
apply  the  said  dividends,  interest,  and  income,  for 
the  benefit  of  other  persons. 

The  testator  died  on  the  8th  June  1858. 

A  third  of  the  testator's  residnary  estate  was 
invested  in  India  Three  and  a  Half  per  Gent.  Stock, 
of  which  the  dividends  were  payable  qnarterly,  on 
the  5th  Jnly,  the  5th  Oct.,  and  so  on. 

On  the  8th  July  1900,  Haim  Gaedalla,  the  son, 
committed  an  act  of  bankniptoy,  by  failing  to 
comply  with  the  reqTurements  of  a  bankruptcy 
notice  served  upon  him,  and  founded  on  a  jndg- 
ment  obtained  against  him  on  the  12th  July 
1899. 

On  the  12th  July  1900  a  petition  was  presented 
grounded  on  that  act  of  bankruptcy. 

On  the  17th  Aug.  1900  a  receiving  order  was 
made. 

On  the  1st  Oct.  1900  Haim  Gnedalla  was 
adjudged  bankrupt,  but  no  trustee  had  been 
appointed. 

The  dividend  on  the  stock  paid  on  the  5th 
JiUy  1900  was  handed  to  Haim  Gaedalla. 

The  surviving  trustee  of  the  testator's  wUl  now 
applied  that  the  dividends  accrued  or  to  accrue 
due  on  the  stock  shonld  be  paid  to  him,  to  be 
applied  by  him  according  to  the  trusts  of  the  will 
during  the  life  of  Haim  Guedalla  or  until  farther 
order. 

With  regard  to  the  dividend  paid  on  the  5th 
Oct.  1900,  it  was  not  disputed  by  either  party  to 
the  summons,  that  it  was  to  be  treated  as  accru- 
ing de  die  in  diem,  and  the  applicant  did  not 
dispute  that  the  proportionate  amoonte  attribu- 
table to  the  6th,  7th,  and  Sth  July  were  payable 
to  Haim  Guedalla,  and  therefore  to  the  official 
receiver  who  was  acting  as  trustee  in  the  bank- 
ruptcy. The  applicant,  however,  contended  that 
a  forfeiture  had  occurred  under  the  terms  of  the 
will  on  the  8th  July,  1900,  and  that  the  i-emaining 
portion  of  the  dividend  paid  on  the  Sth  Oct.  and 
all  future  dividends  ought  to  be  dealt  with  by  him 
as  directed  by  the  will  during  the  remainder  of 
Haim  Guedalla's  life.  The  official  receiver,  how- 
ever, contended  that  no  forfeiture  had  occurred 
until  the  date  of  the  adjudication. 

E.  Ford  for  the  applicant. 

E.  J.  Elgood  for  persons  interested  under  the 
will. 

A.  H.  Jettel  for  the  offisial  receiver. 
The  following  authorities  were  refen-ed  to  : 
Ex  parte  Eyiton  ;  B«  Throckmorton,  37  L.  T.  Eep. 

447 ;  7  Ch.  Div.  145  ; 
Re  Coleman;  Henry  v.  Strong,  60  L.  T.  B«p.  127  ; 

39  Cb.  Div.  443  ; 
Page  v.  Way,  3  Besv.  20  ; 
Re  Moon  j  It  parte  Dawee,  55  L.  T.  Bep.  114  ;  17 

Q.  B.  Div.  a75  ; 
Re  Loftus-Olway ;  Otway  v.  Oftcoj/, '72  L.  T.  R«j. 

6S6;  (1895)  2  Ch.  235;       . 


Be  Bartori^  letate ;  Sartorie  v.  Sariorit,  65  L.  T. 
Bsp.  544;  (1892)  1  Ch.  11 ; 

Be  Jamee ;  duUerbtuik  r.  Jamee,  62  L.  T.  Ssp.  454  ; 

Be  Daintrty ;  Ex  parte  Jttmt  and  Xant,  82  L.  T. 
Bep.  239 ;  (1900)  1  Q.  B.  546. 
BucKLBT,  J. — I  am  of  opinion  that  the  applicant 
is  well  founded  in  his  contention  that  tae  divi. 
dends  ought  to  be  dealt  with  by  him  as  directed 
by  the  will  daring  the  remainder  of  the  life  of 
Haim  Gnedalla.  I  have  to  consider  whether 
Haim  Gaedalla  has,  and  if  so,  when  he  has,  done, 
or  omitted  to  do,  or  suffered  to  be  done,  any  act- 
whereby  these  dividends,  if  payable  to  himself, 
would  neoome  vested  in  some  other  person  or 
persons.  Under  sect.  54  of  the  Bankmptoy  Act 
1883,  when  the  adjudication  was  made  on  the 
1st  Oct.  1900,  the  result  was  that  the  property  of  the 
bankrupt  vested  in  the  trustee  and  nntil  a  trustee 
was  appointed,  the  official  receiver  was  the  trustee 
for  the  porposes  of  the  Act.  By  sect.  43  of  the 
Act  the  Vankmptcy  of  a  debtor  shall  be  deemed 
to  have  relation  back  to,  and  to  commence  at,  the 
time  of  the  act  of  bankruptcy  beinx  committed 
on  which  a  receiving  order  is  made  against  him, 
and  by  sect.  44  the  property  of  the  bankrupt 
divisible  amongst  his  creditors  comprises  all  snch 
property  as  may  belong  to  or  be  vested  in  the 
bankrupt  at  the  commencement  of  the  bank- 
ruptcy. What,  therefore,  wonid  have  been  the 
result,  if  the  act  of  bankmptey  had  occurred  on 
the  8th  July,  the  dividend  had  been  paid  on  tihe 
5th  Oct.,  and  the  adjudication  had  taken  place  on 
the  10th  Oct.  F  There  would  then  have  vested  in 
the  trustee  all  the  profMrty  of  the  bankrupt  fronk 
the  Sth  July  onwards,  including  the  dividend  of 
tho  5th  Oct.  By  virtue  of  what  act  or  omission 
by  the  debtor  would  the  dividend  of  the  5th  Oct. 
have  vested  in  his  trustee  P  It  appears  to  me- 
that  it  would  have  been  by  virtue  of  this  act  or 
omission — ^viz.,  that  he  failed  on  the  Sth  July  to 
comply  with  the  bankruptey  notice.  Did  he 
then  do  anything  whereby  the  dividend  of  Uie 
Sth  Oct.  became  vested  in  some  other  person  or 
persons  ?  I  answer  Yes.  The  act  which  pro- 
duced the  result  would  not  be  the  act  of  the  court 
in  adjudicating  him  a  bankrupt  but  his  act  to 
which  it  related  back.  It  would  be  because  the  act 
was  before  the  5th  Oct.  that  the  dividend  would 
vest  in  the  trustee.  I  huve  in  that  illustration 
varied  the  dates,  bat  the  same  thing  appears  to 
me  to  be  true  as  to  the  apportioned  parts  of  this, 
income  for  each  day.  On  the  part  of  the  official 
receiver  it  is  not  disputed  that  as  from  Uie  date 
of  the  adjudication  the  clause  in  the  will  takes 
effect.  It  appears  to  me  that  on  the  8th  Jnly 
there  had  taken  place  that  event  upon  which  the 
testator  has  provided  that  daring  tne  remainder 
of  the  life  of  Bbiim  Guedalla  the  trustees  of  his- 
will  should  apply  the  dividends  for  the  benefit  o£ 
the  other  persons  mentioned  in  his  will.  "  The 
remainder  of  his  life  "  means  so  much  of  it  as  is 
subsequent  to  the  act  which  he  did  on  the  Sth 
Jnly,  and  everything  coming  to  him  after  that 
date  passes  to  the  trustees  of  the  will.  Therefore, 
subject  to  the  payment  to  the  official  receiver  of 
the  apportioned  part  of  the  dividend  for  the  three 
days  up  to  the  Sth  July,  the  remainder  of  the- 
dividend,  and  all  future  dividends  daring  the  life 
of  Haim  Gaedalla  will  be  payable  to  the  trustee 
of  the  will. 

Solicitors :  Emcmvel  and  Simmondi ;  Ouedalla 
and  Croat ;  Edward  Lee.     . 
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QUEEN'S  BENCH  DIVISION. 

Tueiday.  Dec.  18, 1900. 

(Before  Kknnedt  and  Dabling,  JJ.) 

Scott  (app.)  «.  Midland  Railway  Company 

AND  Gbxat  Nobthbbn  Kailway  Coxpany 

reaps.),  (a) 

Mine* — Quarriee — Gravel  pit — Gravel  and  tand— 

Whether  gravel  and  land  are  "  mineral*  "  and  a 

gravel  vit  a  quarry — ^e«eMt^  of  notice*  a*  in 

COM  of  mine* — Metall^eroua  Mine*  Begulalion 

Act  1872  (35  <e  36   Viet.  e.  11),  a*.  11,  28— 

Qwirne*  A<A  1891  (57  <£'  58  Ftci.  42),  s.  1. 

Gravel    and   *and  are    "mineral*"    within    the 

meaning   of  the   teord*  "  other  minerali "'  in 

*eet.  1  of  the  Quarriee  Act  1894,  and  eomeqiuntly, 

a  quarry  or  gravel  pit  of  more  than  2Mft.  deep 

from  which  gravel  or  $and  it  being  taken,  i»  a 

"qumry"  to  which  the  Act  ap^ie*,  atnd  the 

provition*  of  the  MettMiferou*  Mine*  Regulation 

Act*  1872  and  1875  apply  to  *iteh  quarry  a*  in 

th«  COM  of  mine*. 

4  railway  company  were  the  leasee*  or  owner*  of  a 

halla*t  tiding  or  gravel  pit  by  the  tide  of  thieir 

line,  and  loithin  their  hmit*  of  deviation,  and 

they  uted  the  tame  for  the  purpote  of  getting 

from  time  to  (tme  gravel  and  tand,  which  were 

used  by  the  company  tolely  for  the  maintenance 

and  repair  of  ineir  line,  and  the  place  wot  more 

than  Wft.  deep. 

Meld,  that  thit  place  from  which  the  gravel  and 

sand  were  taken  wat  a  "quarry"  within  the 

meaning  of  the  Quarriet  Act  1^4;    that   the 

provieion*  of  aeclt.  11  and  28  of  the  MetaJUferou* 

Minei  Begulation  Act  1872  applied,  and  that 

the  railway  company  were  therefore  bound  to 

give  to  the  inipeeior  of  mine*  notice  of  a  fatal 

accident  in  the  quarry  at  required  by  that  Act 

in  the  eate  of  mines,  and  that  they  were  bound 

to  give  luch  notice  whether  or  not  it  wot  their 

du^  to  give  notice  of  the  acoident  to  the  Board 

of   Trade  under  sect.  6  of  the  Bsgulation  of 

JEtaUways  Act  1871. 

Cabb  stated  by  justices  of  the  pease  for  the 

conn^  uf  Norfolk  sitting  as  a  court  of  summary 

jnriscQction. 

Three  informations  were  preferred  by  the  appel* 
laat  (Scott),  one  of  Her  Majesty's  inspectors  of 
miaes,  aminst  the  respondents,  the  Midland 
Bail  nay  Gompanv  and  the  Great  Northern  Rail- 
way Company,  alleging  that  the  defendants  (the 
respondents)  had  committed  breaches  of  sects.  11 
and  28  of  the  Metalliferous  Mines  Regulation  Act 
1872,  as  applied  to  quarries  by  the  Quarries  Act 
1894. 
The  first  two  informations  charged : 
That  tha  Midland  Bailire7  Company  and  tha  Great 
Northern  Bailway  Company  on  the  15th  and  30th 
Haroh  1900  reapeotiTely,  then  being  the  oirnera  of  a 
certain  qnarry  called  or  known  by  tha  name  of  the 
Corpnsty  Ballait  Qoarry  aitoate  at  Corpnsty,  in  tha 
ooimtj  of  Norfolk,  unlawfully  were  guilty  of  an  offence 
against  the  Metallifeiona  Minea  Begulation  Act  1872, 
aa  q>plied  to  quarries  by  the  Quarries  Act  1894,  in 
having  failed  "  to  cause  an  abatraot  of  the  Metalliferoua 
Minea  Begnlation  Act  1872  with  the  name  and  addteaa 
of  the  inspector  of  the  district,  and  the  name  of  the 
owner  or  agent  appended  thereto,  to  be  poated  np  in 
legible  ohaiaotera  in  some  oonapionons  place  at  or  near 
the  quarry  where  it  might  be  couTcniently  read  by  the 
periona  employed." 

W  imported  by  W.  W.  One,  bq.,  Barrliwr-at-Law. 


The  third  information  charsed  that  the  respon- 
denta  on  the  16th  March  1900,  being  the  ownara 
o(  the  same  qnarry : 

Uolawf  ally  were  guilty  of  an  offence  agaiaat  tha  MetaU 
lifaxona  Mines  Begulation  Act  1872  as  applied  to  qnarriaa 
by  the  Qaarriea  Act  1894 — that  ia  to  say,  did  fall  to- 
send  within  twenty-four  hours  notice  in  writing  to  the 
inapector  of  the  diatrict  of  an  acoident  and  of  the  loaa 
of  life  occasioned  thereby  which  occurred  at  the  eaid 
quarry. 

The  following  facts  were  proved  or  admitted : — 

The  respondents  were  the  lessees  for  the  pur- 
pose of  taking  ballast  of  a  certaiu  place  in  the 
parish  of  Gorpusty,  in  the  county  of  Norfolk, 
called  the  "  Gorpusty  Ballast  Siding,"  by  the  side 
of  their  line  of  railway,  and  running  back  150  yard* 
from  the  main  line,  and  by  their  workmen  from 
time  to  time  got  therefrom  gravel  and  sand  which 
were  used  by  the  respondents  for  the  maintenanc» 
and  repair  of  their  line,  and  were  only  used  for 
such  maintenance  pnd  repair. 

The  place  was  more  than  20ft.  deep  with  s 
slope  of  40ft.  to  50ft.  in  kugth  in  its  deepest 
part,  and  was  within  the  limits  of  deviation  shown 
on  the  deposited  plans  of  the  railway. 

No  abstract  of  the  Metalliferous  Mines  Regula- 
tion Act  1872  was  posted  up  at  or  near  the 
Gorpuafy  Ballast  Siding  on  either  of  the  datea 
mentioned  in  the  informations. 

On  the  15th  March  1900  a  fatal  accident 
occurred  to  one  of  the  defendants'  workmen,  who 
was  engaged  in  taking  gravel  or  sand  from  the 
place.  Such  acoident  was  caused  by  the  bulging- 
out  of  a  quantity  of  sand  and  gravel  from  the- 
sloping  face  of  the  ballast  siding.  No  notice 
of  such  fatal  accident  was  given  to  the  infor- 
mant, the  inspector  of  the  district,  as  required 
by  sect.  11  of  the  Metalliferous  Mines  Regulation 
Act  1872. 

It  was  stated  by  the  respondents'  solicitor,  and 
the  statement  was  not  challenged  by  the  appel- 
lant's solicitor,  that  notice  of  the  acddemt  was. 
g^ven  to  the  Board  of  Trade. 

It  was  contended  on  behalf  of  the  appellant 
that  both  gravel  and  sand  were  included  withitb 
the  term  "other  minerals"  in  sect.  1  of  the 
Quarries  Act  1894,  and  that  a  place  where  such 
substances  were  got  was  within  the  mischief 
intended  to  be  remedied  by  the  Quarries  Act 
1894. 

For  the  respondents  it  was  contended  that 
snch  substances  were  not  minerals  within  the 
meaning  of  that  section,  and  were  not  included 
within  the  term  "  other  minerals  "  as  they  were' 
not  ejuadem  generis  with  "  slate,"  "  stone,"  or 
"  coprolites,"  which  are  thermn  specifically  men- 
tioned. 

It  was  also  contended  for  the  respondents  that 
taking  gravel  and  sand  from  this  ballast  siding 
whenever  the  same  might  be  required  for  the- 
maintenance  or  repair  of  the  railway  was  not 
working  within  the  meaning  of  sect.  1  of  the 
Qaairiee  Act  1894,  on  the  grounds  that  (1)  the 
respondents  did  not  take  the  gravel  and  sand  for 
the  purpose  of  making  profit  out  of  the  same, 
and  (2)  that  the  gravel  and  sand  were  not  taken 
systematically,  but  only  whenever  the  same  were 
wanted  for  the  maintenance  and  repair  of  the 
railway. 

It  was  further  contended  for  the  respondents 
that  as  the  gravel  or  sand  was  taken  for  railway 
repairs  or  mMntenanoe,   and   as   the  Gorpusty 
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Ballast  Sidioff  was  irithin  the  limits  of  the  land 
anthoriaed  to  oe  taken  for  the  use  of  the  railway, 
it  was  not  subject  to  the  provisions  of  tne 
Metalliferoas  Mmes  Act,  but  was  only  subject 
■  to  the  general  Railway  Acts,  which  require  notice 
<d  accidents  to  be  given  to  the  Board  of  Trade. 

The  jnstiaes  determined  "that  the  place  was 
used  by  persons  working  habitually  whenever 
ballast  was  wanted ;  that  the  regulations  had  not 
been  posted  nor  notice  of  the  accident  siven ;  that 
the  things  taken  out  were  gravel  and  sand,  and 
that  they  were  not  minerals  within  the  meaning 
of  sect.  1  of  the  Quarries  Act  1894,"  and  on  this 
ground  they  dismissed  the  informations  giving  no 
determination  as  to  whether  the  working  was 
otherwise  a  place  within  the  meaning  of  the  Act. 

The  question  of  law  for  the  opinion  of  the  court 
was  whether  the  justices  ought  to  have  convicted 
the  respondents. 

The  Quarries  Act  1894  (57  &  58  Yict.  c.  42), 
provides : 

Seot.  1.  Thia  Aot  shall  apply  to  « very  place  (not  being 
a  mine)  in  whioh  penona  Work  in  getting^  alate,  stone, 
<!opToUteB,  or  other  minerals,  and  any  part  of  which  is 
more  than  twenty  feet  deep,  and  every  snch  place  is  in 
ihia  Act  referred  to  as  a  qnarry  onder  this  Act. 

Sect.  2  (1).  The  provisions  of  the  Metalliferons  Mines 
Begnlation  Acts  1872  and  1875,  and  the  Metalliferoas 
Mines  (Isle  of  Man)  Aot  1891,  qiecified  in  the  schedule 
to  this  Aot,  shall,  sobject  to  the  modifications  therein 
epeoified,  apply  in  the  oase  of  every  qnarry  nader  this 
Aot  in  like  manner  as  they  apply  in  the  case  of  a  mine  ; 
<3)  The  inspectors  nnder  the  Metalliferoas  Mines  Begn- 
lation  Acta  1872  and  1875,  shall  be  inspectors  of  the 
-qnanies  nnder  this  Act. 

In  the  schedule  to  this  Act  among^st  the  pro- 
visions of  the  Metalliferous  Mines  Begulation  Act 
1872  applied  to  quarries,  are  sect  11  with  the  sub- 
stitution of  the  word  "explosive"  for  the  word 
"powder,"  and  seot.  28. 

The  Metalliferous  Mines  Regulation  Act  1872 
(35  &  36  Vict.  o.  77),  provides : 

Seot.  11.  Where  in  or  about  any  mine  to  which  this 
Act  applies,  whether  above  or  below  ground,  either— 
(1)  loss  of  life  or  any  personal  injnry  to  any  person  em- 
ployed in  or  about  the  nune  occurs  by  zeason  of  any 
explosion  of  gas,  powder,  or  of  any  steam  boiler  ;  or  (2) 
loss  of  life  or  any  serious  personal  injoiy  to  any  person 
employed  in  or  about  the  mine  occurs  by  reason  of  any 
«ooident  whatever,  the  owner  or  agent  of  the  mine  shall, 
within  twenty-four  hours  next  after  the  explosion  or 
«ooident,  send  notice  in  writing  of  the  explosion  or 
accident  and  of  the  loss  of  life  or  personal  injnry  occa- 
sioned thereby,  to  the  inspector  of  the  district  on  behalf 
'Of  a  Secretary  of  State,  and  shall  specify  in  such  notice 
the  chataoter  of  the  explosion  or  accident,  and  the 
nnmber  of  persons  killed  and  injured  respeotiTely  .  .  . 
Evecy  owner  or  agent  who  fails  to  act  in  oomplianoe 
with  this  section  sliall  be  gnilty  of  an  olfenoe  against  this 
Aot 

Seot.  28.  For  the  porpoie  of  making  known  the 
special  rules  (if  any)  and  the  provisions  of  thia  Aot  to 
aU  persons  employed  in  and  about  each  mine  to  whioh 
this  Act  ^>plie8,  an  abstract  of  the  Act  supplied  on  the 
application  of  tiie  owner  or  agent  of  the  mine,  by  the 
inspector  of  the  district  on  behalf  of  a  Secretary  of  State, 
and  an  entire  copy  of  the  special  rules  (if  any)  shall  b« 
published  aa  follows :— (1)  The  owner  or  agent  of  snob 
mine  shall  oaaae  snoh  abstract  and  rules  (if  any),  with 
the  name  and  address  of  the  inspector  of  the  district, 
and  the  name  of  the  owner  or  agent  appended  thereto,  to 
be  poated  np  in  legible  oharaotars,  in  some  aonspionovs 
place  at  or  near  the  mine,  where  th^  may  be  conve- 


niently read  by  the  persons  employed,  fto.  If  any  owner 
or  agent  fail  to  act  in  compliance  with  this  section  he 
shall  be  gnilty  of  an  offence  against  this  Act.  .  ,  . 
The  Bolicitor-GeneraHSirEdwari Carson,  Q.  G.) 
{H.  Sutton  with  him)  for  the  appellant.— :The 
three  informations  raise  the  same  question, 
whether  a  gravel  and  sand  pit  which  was  being 
quarried  by  the  railway  companies  for  the- 
purpose  of  ballast  on  their  lines,  comes  within 
these  Acts.  The  Acts  provide  that  certain  noiioes 
of  the  Act  and  of  certain  rules  of  the  inspector 
are  to  be  posted  in  a  convenient  place  at  all 
quarries  coming  within  the  Act,  and  also  that 
notice  must  be  given,  if  an  accident  occurs,  tO' 
the  inspector  of  mines.  The  short  question  is 
whether  a  qnarry  from  which  gravel  and  sand  are 
being  taken  is  within  the  definition  in  sect.  1  of 
the  Quarries  Act  1894.  By  that  definition  the 
Legislature  meant  to  sweep  in  every  kind  of 
quarry,  and  there  is  no  reason  why  gravel  pits 
and  sand  pits— perhaps  the  most  dangerous 
quarries  of  all — should  be  left  out.  The  object 
and  intention  of  this  legislation  was  to  afford> 
protection  to  persons  working  underground  in 
these  places,  so  that  there  would  be  the  same 
reason  for  bringing  within  the  protection  of  the 
Acts  persons  working  in  these  deep  gravel  pits 
as  for  oringing  in  persons  working  in  mines.  The 
Act  of  1894  is  an  Act  "  for  the  better  regulation 
of  quarries."  It  intended  to  apply  to  quarries 
the  inspection  and  the  other  precautions  rendered, 
necessary  where  by  quarrying  a  danger  arises  to 
the  workmen  by  the  earth  being  allowed  to  abut 
over  and  fall  in  on  the  men,  as  happened  here. 
We  say  that  gravel  is  a  "  mineral,"  and  that  sand 
is  a  "  mineral "  within  this  Act,  and  that  every- 
thing that  is  nnder  the  surface  and  can  be 
worked  is  a  mineral.  Even  if  the  words  "  other 
minerals  "  had  been  wanting,  gravel  would  have 
come  within  the  section  under  "stone,"  as 
eravel  is  merely  small  particles  of  stone;  bnt 
the  words  ".or  other  minerals"  are  put  in, 
thereby  giving  a  very  wide  purview  to  the  section, 
which  was  meant  to  include  any  other  mineiul, 
that  is,  any  other  matter  whioh  may  be  quarried 
oat.  The  qnestion  is  not  one  of  "otiher 
minerals"  being  construed  ejutdem  generis,  as 
the  magistrates  thought,  as  all  the  tungs  mem- 
tioned  are  of  a  different  character ;  thns  coprolites 
are  not  ejiudem  generis  with  either  slate  or  stone. 
That  doctrine  cannot  apply,  and  the  words 
"  other  minerals  "  must  be  used  in  a  much  wider 
sense.  "Minerals"  has  come  to  have  a  definite 
meaning  of  the  very  widest  kind  unless  from  the 
context  you  are  able  to  cut  down  that  meaning. 
In  Midland  Railway  Company  v.  Cheeldey  (16 
L.  T.  Rep.  260;  L.  Rep.  4  Eq.  19),  under  a 
rerservation  of  mines  and  minerals.  Lord 
Romilly,  M.R.  held  that  stone  was  included  as 
a  mineral,  and  also  gravel,  marble,  fire-clay,  and 
the  like.  In  Hext  v.  CHU  (27  L.  T.  Rep.  291.  at 
p.  295 ;  L.  Rep.  7  Ch.  699,  at  p.  712),  Mellish,  L.J. 
gives  a  very  wide  definition  of  "minerals,"  and 
says  that  the  result  of  the  authorities  is  that  it 
"  includes  every  substance  which  can  be  got  from 
underneath  the  surface  of  the  earth  for  the 
purpose  of  profit";  and  it  was  there  held  to 
inclnde  chioA-olay.  This  definition  was  adopted 
in  Earl  of  Jersey  v.  Neath  Poor  Law  Union  (22 
Q.  B.  Div.  555),  where  brick  earth  and  day  were 
held  to  be  inoladed,  la  Lori  Provost  and  Magis- 
trates of  aUugow  T.  Farie  (60  L.  T.  Bep.  ^4; 
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13  App.  Oas.  657),  olay  forming  the  surfaoe  or 
gnb-Bou  of  land,  was  held  not  to  be  included  in 
**  minerals."  Lord  Watson  (13  A.  C.  at  p.  674) 
and  Lord  HerscheU  (at  pp.  682-3)  deal  fnllr  with 
the  meaning  of  the  term  "  minerals."  The  very 
fact  that  we  have,  after  the  Act  of  1872,  another 
Act  with  very  wide  words,  shows  that  the  word 
"  minerals  "  in  the  latter  Act  onght  not  to  be 
cut  down.  The  accident  did  not  occnr  "  in  the 
coarse  of  working  the  railway,"  and  therefore 
sect.  6  of  the  Kegolation  of  Railways  Act 
1871,  does  not  apply.  The  justices  were  clearly 
wrong. 

MeCall,  Q.C.  (J.  D.  Crawford  with  him)  for  the 
respondents.  —  The  decision  of  the  jnstices  is 
right.  The  finding  of  the  jnstices  is_  one  of  fact 
in  this  case  where  there  was  evidence'  to  support 
the  finding.  That  it  was  a  question  of  fact 
dearly  appears  from  the  judgment  of  James,  L.J. 
in  Hexl  v.  QiU  (uhi  »up.).  He  states  that  in  his 
view  it  is  a  question  of  fact  in  each  case,  and  that 
view  of  the  matter  seems  to  have  been  adopted  in 
Lord  Provost  and  MagUiratei  of  Glasgow  v.  Farie 
(tiM  »up.).  This  case  does  not  come  within  either 
the  words  or  the  intention  of  this  Act  of  1894,  and 
to  understand  the  matter  it  is  necessary  to  read 
the  facts  as  they  were  proved  before  the  justises. 
It  is  not  now  dispnted  that  before  this  Act  the 
word  "  minerals  "  had  been  read  in  a  very  wide 
sense  as  well  as  in  a  very  narrow  sense,  and 
instances  of  both  constructions  are  g^ven  in 
Macswinney  on  Mines,-pp.  9, 10.  It  is  necessary, 
therefore,  in  order  to  determine  the  meaning  to 
look  at  the  words  used.  If  the  Legislature  nad 
meant  to  give  this  broad  meaning  to  the  word 
"minerals"  they  wonld  have  said  so;  but  they 
have  not  done  so.  On  the  contrary,  they  have 
limited  the  expression  to  "slates,  stones,  oopro- 
lites,  or  other  minerals " ;  and  it  cannot  be  sup- 
posed that  the  Legislature  intended  that  every 
country  sand  pit  or  gravel  pit  was  to  be  a 
"quarry,"  and  so  come  within  this  section.  In 
the  present  case  the  railway  company  had  made  a 
cutting  for  a  branch  line  and  in  doing  so  they 
came  on  a  bed  of  sand  and  gravel  which  was 
within  their  limits  of  deviation,  and  they  utilised 
it  to  get  sand  and  gravel  for  their  line.  If  the 
conteoition  for  the  appellant  is  right,  then  every 
time  a  railway  company  makes  a  cutting  for 
getting  sand  or  gravel  for  repaira  elsewhere,  they 
ironld  be  liable  under  this  section.  So  far  as  pro- 
tection to  the  workmen  is  concerned,  this  case  is 
amply  covered  by  a  protection  which  already 
exists  under  sect.  6  of  the  Begnlation  of  Railways 
Act  1871  (34' &  36  "Vict.  c.  78).  That  section  pro- 
vides :  "  Where  in  or  about  any  railway  or  any  of 
the  works  or  buildings  connected  with  such  rail- 
way, or  any  building  or  place,  whether  open  or 
inclosed,  occupied  by  the  company  working  such 
railway,  any  of  the  following  accidents  takes  place 
in  the  course  of  working  any  railway ;  that  is  to 
say,  (1)  Any  accident  attended  with  loss  of  life  or 
personal  injury  to  any  person  whatsoever  .  .  . 
the  company  working  such  railway,  .  .  .  shall 
send  notice  of  such  accident  and  of  the  loss  of  life 
or  personal  injury  (if  any)  occasioned  thereby  to 
tbe  Board  of  Trade."  The  gravel  pit  in  question 
was  within  the  limits  of  deviation  as  shown  on 
the  deposited  plans  of  the  railway,  and  the  acci- 
dent was  therefore  an '  accident  taking  place  "  in 
the  course  of  working  the  railway.  The  «aee 
dearly  comes  within    sect.  6, 'and  lender    that 


section  the  company  was  bound  to  give  notice  of 
the  accident  to  the  Board  of  Trade,  which  they 
seem  to  have  done.  It  could  never  have  been 
intended  that  the  railway  company  should  send 
two  notices,  one  to  the  Board  of  Trade,  and  one 
to  the  inspector  of  mines.  The  Legislature  can- 
not be  taken  to  have  contemplated  that  the 
respondents,  having  already  sent  one  notice  and 
one  account  of  the  accident  to  the  Board  of  Trade 
should  be  bound  to  send  a  second  notice  to  the 
inspector  of  mines  dealing  with  the  very  same 
matter  as  to  which  they  were  already  bound  to 
send,  and  had  sent,  a  notice  to  another  authority. 
The  case  does  not  come  within  the  words  of  sect.  1 
of  the  Act  of  1894  at  all,  and  the  justices  were 
right  in  so  finding. 

Ebnnedt,  J. — In  my  opinion  our  judgment  in 
this  case  ought  to  be  for  the  Grown.  It  seems  to 
me  that  every  requisite  to  bring  the  statute  into 
operation  has  be«n  proved,  and  also  that  the 
judgment  which  we  are  asked  to  give  is  upon  a 
question  of  law,  and  not  upon  a  question  of  fact. 
Hi  there  had  been  a  decision  on  a  question  of  fact, 
then  as  a  matter  of  course  we  could  not  review 
the  decision,  however  much  we  might  ourselves 
think  that  we  should  differ  from  that  decision  as 
a  question  of  fact.  The  place  here  in  question 
was  a  place  from  which  gravel  or  sand  is  taken 
for  the  railway  companies  by  workmen  as  they 
want  it.  It  is  not  suggested  that  it  was  a  place 
which,  in  its  character  as  to  size  or  otherwise,  was 
not  within  the  purview  of  the  two  Acts  of  Parlia- 
ment which  are  immediately  applicable,  namely, 
the  MetiJliferous  Mines  Begnlation  Act  1872 
and  the  Quarries  Act  1894.  The  object  of  these 
Acts  is  plain.  It  is  to  afford  protection,  and  also 
to  insure  investigation  for  the  Benefit  of  workm^ 
who  are  working  in  certain  places  where  there 
are  special  dangers.  The  provisions  of  the  Act 
of  1872  are  made  by  sect.  2  of  the  Quarries  Act 
of  1894,  to  apply  to  quarries,  and  while  the  Act 
does  not  define  a  quany  it  provides  in  sect.  1  that 
it  "  shall  apply  to  every  place  (not  being  a  mine 
in  which  persons  work  m  getting  slate,  stone, 
coprolites,  or  other  minerals,  .  .  .  and  eveiy 
such  place  is  in  this  Act  referred  to  as  a  quarry 
under  this  Act."  That  "  minerals  "  in  an  Act  of 
Parliament,  or  in  a  legal  document,  prima  facie 
include  such  things  as  sand  and  gravel  is,  I 
think,  now  clearly  setUed;  and  I  see  nothing 
either  in  the  nature  of  the  Act,  or  in  the  context 
in  this  case,  which  should  narrow  that  which 
would  prima  facie  be  the  full  and  wide  meaning 
of  the  term  "minerals."  Here  we  have  the 
workmen  employed  in  a  place  some  part  of  which 
is  more  than  20ft.  deep,  in  which  the  things 
that  were  being  gotten  were  minerals.  Under 
these  circumstances  it  seems  to  me  that  the 
requisites  to  brine  the  case  within  the  Act  have 
been  satisfied.  The  magistrates  apparently  have 
decided  the  case  on  the  ground  that  the  things 
that  were  being  got,  namely,  gravel  and  sand, 
were  not  minerals  within  the  meaning  of  sect.  1 
of  the  Quarries  Act  1894.  In  my  opinion  in 
coming  to  that  conclusion  they  were  wrong  in 
point  of  law.  They  were  wrong  in  not  including 
m  this  Act  of  Parliament  under  the  term 
"  minerals  "  that  which  it  has  been  settled  is,  in 
such  an  Act,  in  the  absence  of  some  qualifying 
reason  in  the  context  or  in  the  circumstances,  to 
be  taken  to  be  the  proper  meanineof  "minerals," 
which  includes  sand  and  gravd.    Then  it  luis 
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been  auef^sted  for  the  respondents  that  this 
place  and  the  accidents  happeninf;  therein  are 
fi^Temed  by  aeot.  6  of  the  Refjulation  of  Bail- 
ways  Act  1871  (34  &  35  Vict.  c.  78).  It  was  con- 
tended  that  this  gravel  pit  was  a  place  in  which 
men  were  at  work  "  in  the  course  of  worldng  the 
railway,"  and  that  under  sect.  6  of  this  Act  of 
1871,  a  in  the  coarse  of  working  the  railway  an 
accident  happens  it  onght  to  lead  merely  to  a 
notice  being  given  under  that  section,  namely, 
to  the  Board  of  Trade,  and  that  therefore  the 
provisions  of  the  Act  of  1872  as  to  notice  do  not 
apply.  In  my  opinion  this  was  not  an  accident 
"m  the  course  of  working  the  railway"  within 
the  meaning  of  sect.  6  of  the  Regulation  of 
Railways  Act  1871.  Further,  whether  or  not  it 
he  the  duty  of  these  two  railway  companies  under 
sect.  6  of  the  Act  of  1871  to  give  notice  to  the 
Board  of  Trade  of  an  accident  happening  in  this 
qtiany,  I  should  myself  say  that  they  are 
certainly  bound  by  the  Metalliferous  Mines 
Regulation  Act  1872  and  the  Quarries  Act 
1894,  to  give  the  notices  and  to  do  the  things 
which  are  required  by  these  Acts,  but  which 
admittedly  the^  have  not  done.  Therefore  in 
my  opiuion  this  case  oueht  to  be  decided  in 
favour  of  the  Crown,  andTthis  matter  on^ht  to 
go  back  to  the  magistrates  to  be  dealt  with  by 
them. 

Dabliho,  J. — I  am  of  the  same  opinion.  The 
qaeation  really  to  be  determined  is  whether  gravel 
and  sand  can  be  taken  to  be  included  in  the  word 
"minerals"  as  used  in  this  statute.  It  is  per- 
feotly  clear  from  the  cases  already  decided  tliat 
"  minerals "  is  a  word  with  a  meaning  which  is 
very  indeterminate.  Sometimes  it  has  a  very  re- 
stricted meaning  in  statutes,  and  sometimee  it 
has  a  very  wide  meaning,  and  in  some  oases  it  has 
been  held  to  include  gravel.  That  has  been  so 
held  already.  Now,  in  order  to  find  whether  it  is 
used  in  its  wide  or  in  its  narrow  sense,  we  must 
do  what  Lord  Herschell  said  in  his  judgment  in 
Lord  Provost  and  Magittratet  of  Olcugou)  v.  Farie 
(■tt&i  «up.),  ought  to  be  done,  namely,  we  must 
look  at  the  object  of  the  Legislature.  In  the  way 
the  case  was  put  for  the  respondents  it  is  per- 
fectly plain  that  if  the  object  of  the  Legislature 
was  to  prevent  people  being  injured  by  stones  and 
such  like  thinss  fallintr  upon  them,  that  object 
would  not  be  obtained  if  the  stones  were  a  number 
of  small  stones  instead  of  being  one  large  stone. 
It  they  were  a  number  of  such  small  stones  as  to 
be  properly  denominated  gnivel,  then,  if  the  argu- 
ment for  the  respondents  De  right,  the  Legisla- 
ture would  not  nave  protected  these  working 
people.  That  would  occur  certainly  in  a  case 
where  somebody,  not  a  railway  company,  was 
making  an  excavation  more  than  twenty  feet  deep 
in  gravel  or  in  sand.  But,  it  is  said  for  the 
respondents,  there  is  another  reason  why  this 
statute  should  not  apply  here,  and  that  is  that 
this  case  is  yarded  against  and  provided  for  by 
the  Begnlauon  of  Railways  Act  1871,  s.  6.  I 
think  the  distinction  pointed  out  by  the  Solidtor- 
Oeneral  is  a  good  one,  namely,  that  that  section 
applies  to  something  which  takes  place  in  the 
working  of  the  railwav.  I  am  inclined  to  think 
that  that  statute  would  not  cover  this  case,  and  if 
so,  thia  case  would  not  be  covered  at  all  if  the 
Acts  of  1872  and  1894  did  not  apply  to  it.  It 
seems  to  me  that  the  object  of  the  LegLslature 
really  was  to  give  the  persons  working  things 


which  were  not  metalliferons  mines,  the  same 
protection  by  means  of  a  report  to  the  Home 
Office,  which  they  had  given  to  persons  work- 
ing things  properly  described  as  metalliferons 
mines.  If  it  were  otherwise  we  should  have  to 
hold  that  the  object  of  the  Legislature  was  this,  to 
protect  people  on  whom  slates  might  fall,  or 
stones  might  fall,  or  coprolites  might  fall,  or  any 
other  mineral,  whatever  that  may  mean,  which 
was  something  like  a  slate,  or  a  stone,  or  a 
coprolite,  but  that  it  did  not — and  intentionally 
did  not — profess  to  protect  anybody  who  might 
have  gravel  falling  upon  him.  I  cannot  think 
that  that  was  the  intention  of  the  Legislature; 
and  my  impression  is  that  they  intended  to  pro- 
tect all  those  people  who,  in  working  in  the 
earth  at  a  depth  of  more  than  twenty  fee'',  bad 
not  been  protected  by  the  Metalliferous  Mines 
Reg^nlation  Act  of  1872  and  with  that  object  they 
use  this  word  "  minerals."  It  seems  to  me,  there- 
fore, that  the  widest  meaning  and  intention,  and 
not  the  narrowest,  must  be  given  to  the  word.  If 
so,  there  is  authority  for  saving  that  "  minerals  ' 
may  mean  gravel,  and  in  this  case  I  think  it  does. 
Appecd  aUoioed.  Gate  remitted  to  the  juttiees 
to  convict. 

Solicitor  for  the  appellant,  The  Solicitor  to  the 
Treaiury. 

Solicitors  for  the  respondents,  Beale  and  Co. 


Wedneeday,  Jan.  16. 

(Before    BsircK    and    Philumobe,   JJ.) 

Moses  (app.)  v.  Mabsland  (reap.),  (a) 

Jdetropolis — Building— Boueee  for  infirm  chil- 
dren— "  Public  building  " — London  Building 
Act  1894  (57  &  58  Viet  c.  cexiii.),  ».  5  (27). 

A  houie  weed  for  the  reception  of  eome  twelve  to 
fourteen  children,  toko  oy  reaton  of  defect  of 
inteUeet  or  phyeical  it^rmity  cannot  be  trained 
with  other  ekddren,  for  their  permanent  home,  is 
not  a  "public  building"  within  sect.  5  (27)  of 
the  London  Building  Act  1894. 

GaBX  STA.TBD. 

The  appellant  was  a  builder  who  was  engaged 
in  carrying  out  certain  alterations  for  the 
managers  of  the  Metropolitan  Asylum  District 
at  a  building.  No.  16,  Elm-grove,  Peokham, 
within  the  district  of  Oamberwel^  for  the  purposes 
hereinafter  mentioned. 

The  respondent  was  the  district  surveyor  under 
the  London  Building  Act  1894  (57  &  58  Yict. 
c.  coxiii.)  for  the  district  of  CamberweU. 

The  appellant  was  summoned  by  the  respondent 
for  neglecting  to  comply  with  a  notice  served  on 
him  by  the  reepondent,  as  such  district  surveyor, 
requiring  him  to  do  certaia  things  under  the  pro- 
visions of  the  London  Building  Act  1894  whilst 
carrying  out  such  alterations. 

The  following  facts  were  either  proved  or 
admitted  at  the  Hearing : — 

By  order  of  the  LocsJ.  Government  Board,  dated 
the  2nd  April  1897,  the  care  of  children  who  by 
reason  of  defect  of  intellect  or  physical  infirmil^ 
cannot  properly  be  trained  in  association  witn 
children  in  ordinary  schools  was  placed  in  the 
hands  of  the  managers  of  the  Metropolitan 
Asylum  District. 

(a)  Vsporttd  ti7  'W.  Di  B.  HlSBnT,  Eiq.,  BsiTt««er«t-Ltw. 
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The  managers,  for  the  parpoee  of  oarrying  ont 
such  order,  prepared  a  soheme  for  purchasing 
variona  dwelfing-hoaaes  in  different  parts  of 
London  adjacent  to  the  schools  specially  pro- 
vided and  staffed  by  the  London  School  Board  for 
the  education  of  children  of  this  class.  Under 
such  scheme  the  children  were  to  live,  sleep,  and 
board  in  such  houses  under  the  care  of  a  respon- 
sible matron  in  numbers  generally  not  exceeuiag 
fourteen  in  any  one  house,  and  to  attend  such 
special  board  schools  each  day  for  the  purpose  of 
their  education.  Sach  houses  were  intended  to  be 
permanent  homes  for  the  children. 

The  building,  No.  16,  Elm-grove,  had  been  an 
ordinary  detached  dwelling-house  of  two  Uoors 
with  one  room  and  a  basement  below,  and  had 
been  purchased  by  the  managers  under  such 
scheme,  and  they  had  instructed  the  appellant 
under  the  supervision  of  the  board  architect  to 
alter  or  convert  such  dwelling-house  to  make  it 
suitable  for  the  accommodation  of  twelve  to 
fourteen  children  and  a  matron,  cook,  and  house- 
maid, the  latter  is  the  exclusive  service  of  the 
board. 

The  total  cubical  capacity  of  such  dwelling- 
house  was  under  50,000  cubic  feet  with  sleeping 
accommodation  as  above. 

Before  the  appellant  began  the  alterations  he 
served  a  notice  under  sect.  145  of  the  London 
Building  Act  1894  on  the  respondent,  stating  he 
was  about  to  make  alterations  to  a  private  dwell- 
ing-house and  convert  the  same  into  a  publio 
building,  and  during  the  course  of  carrying  out 
the  alterations  the  respondent  served  notices  on 
the  appellant  making  certain  requirements  with 
reeard  to  the  premises. 

No  point  of  estoppel  which  might  possibly 
arise  as  against  the  bmlder  in  consequence  of  the 
form  of  his  notice  to  the  district  surveyor  was 
pressed.  But,  treating  the  real  parties  to  the 
summons  as  the  district  surveyor  and  the 
managers  of  the  Metropolitan  Asylum  District 
and  assuming  the  managers  were  not  to  be  leg^y 
affected  by  the  form  in  which  the  builder  g^ve 
his  original  notice,  the  only  question  that  was 
argued  before  the  magistrate  was  the  question 
whether  this  building  under  the  above  circum- 
stances was  a  public  building  within  the  London 
Bnilding  Act  1894,  ss.  5  (27),  63,  79. 

The  magistrate  was  of  opinion  that,  regard 
being  had  to  the  terms  of  sect.  5,  sub-sect.  27, 
and  of  sects.  63  and  79,  this  buUding  was  in  the 
hands  of  the  managers  of  the  Metropolitan 
Asylum  District  used  or  constructed  or  adapted  to 
be  used  for  a  public  purpose,  and  he  maiie  the 
order  asked  for  by  the  district  surveyor. 

By  the  London  Bnilding  Act  1894  (57  &  58 
"Vict.  c.  ccziii.),  b.  5  (27) : 

The  expressiaD  "pnblie  baildiof "  means  a  bnilding 
used,  or  ooiutractecl,  or  adapted  to  be  nied  as  a  ohnroh, 
ohapel,  oi  other  plaoe  of  public  worship,  or  u  a  sohool, 
college,  or  plaoe  o(  isatractioii  (sot  being  merely  a 
dweUing-hooie  bo  used),  or  ma  a  hospital,  workhonse, 
pnblio  theatre,  publio  hall,  public  oonoert-room,  public 
baU-room,  pnblio  lootare-room,  public  libraiy,  or  public 
ezUfaition-Toom,  or  as  a  public  plaoe  of  asaemblj,  or 
vsed,  or  oonatruoted,  or  adapted  to  be  used  for  any 
other  public  purpose,  also  a  building  used,  or  oonitmoted, 
or  adapted  to  be  used  as  an  hotel,  lodging-house,  home, 
lefnge,  or  shelter,  where  inoh  bnilding  eitends  to  more 
thu  2SO,000  onbio  feet,  or  hat  sleeping  accommodation 
for  moMtiian  100  persons. 


Maemorran,  Q.G.  and  Herbert  Smith  for  the 
appellant. — ^Tlie  magistrate  was  wrong,  for  this 
building  is  not  within  sect.  5  (27)  of  the  London 
Building  Act  1894.  If  the  children  had  been  put 
in  before  the  commencement  of  the  alterations, 
nothing  could  have  been  done.  If  the  premises 
had  been  taken  by  a  private  person  nothing  could, 
have  been  said,  and  it  can  make  no  difference 
that  the  premises  have  been  taken  by  a  publio. 
body.  The  test  to  be  applied  in  these  cases  la 
whether  the  building  is  to  be  used  for  a  publio 
purpose  nmilar  to  those  set  out  in  the  section. 
Clearly  it  was  not.  It  was  decided  in  the  case  of 
Josolyne  v.  Meeton  (53  L.  T.  Rep.  319)  that  an. 
ambulance  station  structurally  disconnected  with 
any  buUding,  and  from  which  the  public  is  rigor- 
ously excluded,  is  not  itself  a  public  building 
within  sect.  3  of  the  Metropolitan  Building  Act 
1885,  so  as  to  require  the  builder  to  deposit  plana 
and  sections  of  the  building  with  the  notice  of  its 
erection  to  the  district  surveyor  under  the  bye- 
law  5  made  under  sect.  16  of  the  Metropolitan 
Management  and  the  Building  Acts  (Amendment) 
Act  1873.  So  in  the  same  way  this  bnilding 
cannot  in  any  sense  be  described  as  a  public 
building,  and  it  cannot  become  so  merely  becan8» 
it  is  controlled  by  a  public  body. 

H.  Cunningham  Olen  for  the  respondent. — This> 
building  is  clearly  a  hospital  withm  the  meaning 
of  sect.  5  (27).  The  only  children  taken  in  are 
those  who  are  defective  in  intellect  or  suffer  from 
a  physical  infirmity.  The  only  exception  in 
buildings  of  this  kind  is  that  of  a  private  school. 
At  any  rate  it  is  a  bnilding  of  the  same  kind  aa 
a  hospital,  and  therefore  is  a  "  building  .  .  . 
used  for  any  other  public  purpose." 

Bbtjck,  J. — In  this  case  I  am  of  opinion  that 
the  building  in  question  was  not  a  publio  building 
within  the  definition  given  in  the  London  Boild- 
Ing  Act  1894,  s.  5  (27).  It  is  said  by  Mr.  Olen 
that  it  is  a  hospital.  I  do  not  think  the  boUdine 
is  a  hospital.  No  doubt  the  word  "hospital 
originally  was  a  word  of  very  wide  meaning.  It 
might  mean  lodging.  I  see  in  Mr.  Murray'a 
Dictionary  a  phrase  from  Spenser's  *'  Faerie 
Qneene"  quoted;  a  line,  "Espied  a  goodly  castta 
for  that  night's  hospital  there  did  thither  march." 
Any  plaoe  of  lodgment  may  be  a  hospital  in  the 
old  meaning  of  the  word,  but  the  modem  mean- 
ing of  the  word  is  very  narrowed.  It  means  a 
place  for  the  treatment  of  the  sick  and  infirm, 
and  I  do  not  think  this  place,  which  is  a  home  for 
children,  not  for  medical  treatment,  but  a  home 
for  them,  can  be  treated  aa  a  hospital.  Then,  if 
it  is  not  a  hospital,  is  it  a  place  used  for  "  other 
public  purposes  "  within  the  yrords  of  sect.  5  (27)  P 
Following  the  decision  in  Josolyne  v.  Meeion  (5$ 
L.  T.  Bep.  319),  which  is  a  decision  of  this  court 
and  binding  upon  us,  I  think  the  substance  of 
that  decision  is  this :  That  "  public  purposes  " 
means,  not  a  place  used  in  the  public  interest, 
bat  a  place  to  which  the  public  can  demand 
,  admission  or  are  invited  to  come ;  a  plaoe  to  be 
nsed  by  the  publio.  In  JoatAyne  v.  Jneeson  the 
court  so  limited  the  words  "public  purposes,' 
but,  even  it  we  were  not  bound  by  that 
decision,  "other  public  purposes"  must  mean 
some  other  purposes  ejuedem  generis,  and 
would  not  in  that  case  include  a  home  such 
as  the  present.  But  even  if  it  does,  I  agree 
with  Mr.  Maemorran  when  he  says  that  it  appears 
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from  the  following  words  that  a  home  is  not  to 
«ome  within  the  definition  of  "  other  pnblic  par- 
posee  "  unless  it  extends  to  more  than  250,000 
cnbio  feet,  or  has  sleeping  accommodation  for 
more  than  100  persons.  As  that  is  not  this  case, 
the  present  bnilding  would  not  fall  within  that 
definition.  Therefore  I  am  of  opinion  that  the 
decision  of  the  magistrate  was  wrong  and  must  be 
reversed. 

Phillimobi!,  J. — I  am  of  the  same  opinion.    I 
agree  it  is  conceivable  this  bnilding  might  be  both 
home  and  hospital,  but  I  think  it  is  not  a  hospital 
in  the  old  sense  which  my  brother  has  quoted. 
The  statute  certainly  does  not  mean  to  use  the 
word  in  that  sense,  nor  does  it  mean  to  use  it  in 
the  old  legal  sense  treated  by  Lord  Coleridge.    It 
ases  it  in  the  modem  popular  sense  with  which  we 
are  all  very  fanuliar.    ^w,  there  is  no  reason  at 
all  for  saying  these  children  are  there  for  treat- 
ment of  their  physical  ailments.    If  they  were, 
it  might  be   possible  this   was  a  hospital.    The 
Local  Government  Board  and  the  Dil^etropolitan 
Asylums  Board  in  1897  slightly  anticipated  that 
which  the  Legislature  has   now  made  a  general 
provision  for  the  whole  of  England  by  62  &  63 
Vict.  c.  32.    They  provided  for  children  receiv- 
ing  poor   relief,   who   were  incapable  of  being 
taught  successfully  in  association  with  ordinary 
children,  by  reason  either  of   defective  intellect 
or  physical  infirmity,  special  schools,  and,  as  an 
Adjunct    to    those    schools,    the    Metropolitan 
Asylums   Board   have   provided  these  homes  in 
which  the  children  are  maintained.    Some  of  the 
children  may  not  be  infirm  at  all ;  bat  they  are 
not  there  for  treatment  of  their  infirmity — they 
are    there   for  the    purpose    of    education.    No 
doubt  when  they  are  there  they  must  be  looked 
after  iust  as  much  as  any  healthy  children  who 
get  ill  must  be   attended   to.    So  these  infirm 
children  must  be  attended  to ;  but  they  are  not 
there  for  the  purpose  of  their  physical  infirmity 
being  attended  to.    Therefore  it  is  not  a  hospital, 
but  it  is  a  home.    That  would  be  enough  to 
decide   this  case,  but    I    also    agree    with    my 
learned  brother,  and  with  the  decision  by  which 
we  are  bound — even  if  we  did  not  agree  with  it — 
that  this  does  not  mean  a  building  constructed 
or  adapted   to  be  used   for  "  any  other  public 
purpose."    One  sees  directly  that  the  words  "  any 
other  public  purpose"  were  not  wise  words  to 
use,  but  they  were  in  'the  old  Act  and  had  been 
construed  by   this    court;  and  very   wisely  the 
draftsman  of  the  new  Act  left  in  the  old  words 
and  did  not  try  to  alter  them.    Those  words  do 
not  mean  "  used  in  the  public  interest " ;  they 
mean,  as  my  learned  brother  has  said,  used  for  a 
purpose  which    involves    the   admission  of    the 
public  either  by  right  or  by  invitation,  as  when 
yon  open  a  lecture-hall  to  anybody  who  chooses 
to  pay  for  his  ticket.    That  is  the  good  sense  of 
the  thing.    This  building  is  not  used   for  any 
public  purposes  within  the  meaning  of  the  Act, 
and  the  decision  of  the  learned  magistrate  cannot 
be  supported. 


SolioitoTS : 
WiUiamt. 


Appeal  allowed. 
Williams  and  James;    Walter   C. 


Monday,  Jan.  21. 
(Before  Bbuce  and  Phiulihobb,  JJ.) 

SouTHALL  NoBwooD  TTbbah  Distbict  Goutrcii; 
(apps.)  ».  Middlesex  County  Oouncii 
(resps.).  (a) 

Biver — PoUution — Agreement — Breach  of  agree- 
ment— Liability  of  local  authority — "  Causing 
or  suffering  to  Jlou>"  —  Middlesex  County 
Council  Act  1898  (61  *  62  Vict.  c.  eci.),  s.  13. 

By  an  agreement  made  between  the  predecessors  of 
the  appellants,  the  local  board,  and  the  owner  of 
a  margarine  factory,  it  iccw   agreed  that   the 
owner  of  the  factory,  subject  to  certain    conr 
ditione, '  should   be   entitled   to    discharge    the 
liquids  and  effluent  from  the  factory  into  the 
sewers  of  such  board. 
A  sewage  farm,  owned  by  the  board,  became  vested 
in  the  appellants,  and,  owing  to  a  breach  of  the 
agreement  by  the  factory  ovmer,  the  soU  of  the 
farm  becams  clogged  and  rendered  less  capable 
of  filtering  the  sewage  in  the  appellants'  district. 
By    reason    thereof  sewage   ana    other'  offensive 
matter  fiowed  into  the  river  B.  from  the  appel- 
lants' sewage  works. 
Held,  that  the  appellants  "  caused  or  suffered  to  flow 
or  pass  "  sewage  and  other  injurious  matter  into 
the  river  B.  within  sect.  13  (1)  of  the  Middlesex 
County  Council  Act  1898. 
Case  stated  on  a  summons  charging  the  appel- 
lants with  having,   contrary   to   the  Middiasex 
County  Council  Act  1898,  caused  and  suffered 
sewage  and  other  offensive  matter  to  flow  and 
pass    from    land    and    premises    known  as  the 
Southall  Norwood  Sewage  Farm,  and  owned  and 
occupied  by  them,  into  the  Grand  Junction  Canal, 
a  oanaUsed  portion  of  the  river  Brent. 

1.  Prior  to  1891  the  rural  sanitary  authority  of 
Hillingdon  bad  acquired  for  the  purposes  of  a 
sewage  farm  seventeen  acres  of  land  adjoiniz^; 
and  abntting  on  a  canalised  portion  of  the  river 
Brent  at  the  junction  of  the  parishes  of  Norwood, 
IsleworUi,  and  Hanwell,  and  had  constmoted 
thereon  sewage  works  upon  whioh  the  sewage  of 
the  precinct  of  Norwood  was  treated,  the  effiuent 
therefrom  being  discharged  into  the  river. 

2.  In  the  year  1891  the  precinct  waa  formed 
into  an  urban  sanitary  district  and  a  local  board 
was  constituted  for  such  district,  and  the  farm 
and  works  were  vested  in  that  board,  which  by 
virtue  of  the  Local  Government  Act  1894  became 
and  is  now  known  as  the  appeUante  in  this  case. 

3.  In  1894  the  local  board,  the  predeoesBora  in 
title  of  the  appellants,  was  required  by  the  owners 
of  land  within  its  district  upon  which  it  waa 
intended  to  erect  a  margarine  factory  to  afford 
facilities  for  carrying  the  liquids  and  effluenk 
proceeding  from  the  factory  into  the  sewers  of 
the  board,  and  an  agreement,  dated  the  23rd  Jan. 
1894,  was  entered  into  between  the  board  and  the 
owner  whereby  it  was  agreed  that,  subjiact  to  th4 
conditions  therein  mentioned,  the  owner  for  the 
time  being  of  the  factory  should  be  entitled  to 
discharge  the  liquids  and  effluent  from  the  factory 
into  the  sewers  of  the  board. 

4.  One  of  the  conditions  mentioned  in  the  agree- 
ment was  that  the  owner  of  the  faotoiy  should 
erect  or  cause  to  be  erected  and  maintained  in 
good  and  proper  working  condition  at  his  own 
expense  to  the  reasonable  satisfaction  of  the  board 

(a)  Bapotttd  b;  W.  Di  B.  Hbbbibt,  Esq.,  BurlitarM-lAW. 
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on  part  of  the  land  upon  -which  the  faotoir  was 
to  be  erected  a  settling  iank  or  sett^isf;;  tanks  for 
the  purpose  of  extracting  so  far  as  might  be 
practicable  all  solid  fat  or  latty  matters  in  suspen- 
sion  from  the  liqoids  and  effluent. 

5.  The  factory  having  been  erected  and  disputes 
having  arisen  between  the  board  and  the  owner  of 
the  factory  as  to  his  compliance  with  the  above 
condition  of  the  agreement,  on  the  lith  May 
1896  an  action  was  commenced  by  the  board 
against  him  in  the  Chancery  Division  of  the  High 
Court  of  Justice,  whei-ein  the  board  claimed  an 
injunction  restraining  the  owner  of  the  factory 
and  bis  servants,  agents,  and  workmen  from  dis- 
charging the  effluent  from  the  works  at  Southall 
into  the  sewers  of  the  board  until  such  effluent 
had  been  properly  purified,  and  from  causing  or 
permitting  the  liquids  and  effluents  from  the 
works  to  flow  into  or  remain  in  the  sewers  or 
drains  of  the  board  so  as  to  become  or  cause  a 
nuisance,  damage,  or  annoyance  to  the  board,  and 
from  committing  a  breach  of  the  contract  of  the 
23rd  Jan.  1894,  and  for  damages. 

6.  The  action  came  on  for  trial  on  the  let  June 
1897,  and  upon  the  third  day  of  the  tiial  an  order, 
by  consent,  was  made  by  Byrne,  J.,  the  defendant 
in  the  action  expressing  his  intention  to  execute 
on  or  before  the  7th  Nov.  1897  further  works,  and 
in  (Saae  the  board  should  not  be  satisfied  with  what 
should  have  been  done  by  such  date,  it  was  ordered 
that  it  be  referred  to  the  arbitrator  mentioned 
in  the  order  to  say  whether  there  was  a  settling 
tank  or  settling  tanks  sufficient  when  efficiently 
worked  for  the  purpose  of  extracting  so  far  as 
might  be  practicable  all  solid  fat  or  fatty  matters 
in  suspension  from  the  liquid  and  effluent  dis- 
charged from  the  factory  into  tiie  sewers  of  the 
board,  and  that  if  the  arbitrator  was  of  opinion 
that  they  were  not  sufficient,  then  the  arbitrator 
was  to  say  what  settling  tank  or  tanks  would  be 
sufficient  for  the  purpose  aforesaid  and  that 
his  award  should  be  binding  on  the  parties  to  the 
action. 

7.  The  board  not  being  satisfied  with  the  further 
works  executed  pursuant  to  the  order  of  Byrne,  J., 
the  question  whether  or  not  there  was  on  the 
factory  a  settling  tank  or  settling  tanks  sufficient 
when  efficiently  worked  for  the  purpose  of 
extracting  so  far  as  was  practicable  all  solid  fat  or 
fatty  matters  in  suspension  from  the  liquid  and 
effluent  discharged  from  the  factory  into  the 
sewers  of  the  board  was  submitted  to  the 
arbitrator  specified  in  the  order  for  his  decision, 
and  the  arbitrator,  after  hearing  the  parties  to  the 
reference,  on  the  25th  July  1898  made  and  pub- 
lished his  award  whereby  he  awarded  that  the 
settling  tank  or  settling  tanks  and  other  altera- 
tions in  the  defendants'  plant  in  his  award 
specified  would  be  sufficient  for  the  purpose  of 
extracting  so  far  as  might  l>e  practicable  ful  solid 
fat  or  fatty  matters  in  suspension  from  the  liquid 
and  effluent  referred  tA  in  the  order  of  court. 

8.  Notwithstanding  the  award  the  liquid  and 
effluent  discharged  from  the  factory  into  the 
sewers  of  the  board  and  of  the  appellants  still 
contained  solid  fat  or  fatty  matter  in  suspension 
which  is  in  itself  objectionable  and  difficult  to 
treat,  and  which  when  mixed  with  sewage  in  the 
appellants'  sewers  renders  it  more  difficult  for  the 
wpellants  to  effectually  purify  the  sewage,  and 
the  effect  has  been  to  dog  the  land  in  the  appel- 
Ifmts'  farm,  which  is  used  for  filtering  the  sewage. 


and  it  has  become  saturated  with  sewage  and  i» 
rendered  less  capable  of  effectually  filtering  the 
sewage  of  the  appellants'  district. 

9.  On  the  15th  Aug.  1899  the  respondents  gave 
the  appellants  notice  under  the  Middlesex  County 
Council  Act  1898  requiring  them  to  discontinue, 
within  three  months,  the  flow  or  passage  into  the 
river  Brent  of  sewage  or  any  other  offensive  or 
injurious  matter  from  their  sewage  works. 

10.  In  Sept.  1899  the  appellants  discovered  that- 
the  drain  of  certain  chemical  works  in  their  dis- 
trict had  without  their  knowledge  or  consent  bee& 
connected  with  a  sewer  belonging  to  them  by 
means  of  which  large  quantities  of  effluent  were 
discharged  from  the  chemical  works  into  the 
appellants'  sewer. 

11.  The  effect  of  the  discharge  of  the  effluent 
from  the  chemical  works  into  the  appellants' 
sewers  being  while  it  lasted  to  render  it  still  more 
difficult  to  purify  the  sewage  discharge  from  such 
sewers  upon  the  appellants'  farm,  notice  was. 
(after  negotiations  had  taken  place  between  the 
appellants  and  the  owners  of  the  chemical  works> 
served  by  the  appellants  upon  the  owners  of 
these  chemical  works  on  the  10th  Dec.  189& 
requiring  them  to  disconnect  from  the  appellants' 
sewers  the  drains  by  means  of  which  the  effluent- 
was  discharged  from  the  chemical  works  into  the 
sewers,  and  the  drains  were  disconnected  iu 
accordance  with  such  notice. 

12.  It  was  proved  that  sewage  and  other  offen- 
sive and  injurious  matters  had  flowed  or  passed 
into  the  river  Brent  from  the  appellants'  sewage 
works  subsequently  to  the  expiration  of  three 
months  from  the  date  of  the  notice  of  the  15th 
Aug.  1899,  but  the  justices  were  satisfied  that 
such  flow  or  passage  would  contain  sewage  and 
other  offensive  and  injurious  matters  so  long  aa 
the  reception  of  effluent  from  the  margarine 
factoiy  and  from  the  chemical  works  and  the 
infosion  of  such  effluent  into  their  system  of 
sewage  continued. 

13.  On  behalf  of  the  appellants  it  was  con- 
tended that  they  had  not  under  the  circumstances, 
hereinbefore  stated  caused  or  suffered  sewage  or 
other  offensive  or  injurious  matter  to  flow  or  pass, 
into  the  river  Brent  within  the  meaning  of 
sect.  13  of  the  Middlesex  County  Council  Act 
1898,  and  that  the  justices  had  therefore  no  power 
to  require  them  under  sect.  34  of  that  Act  to 
abstain  from  carrying  or  suffering  to  flow  or  pass 
into  the  river  Brent  any  sewage  or  any  other 
offensive  or  injurious  matter. 

14.  On  behalf  of  the  respondents  it  was  con- 
tended that  an  offence  had  been  committed  by 
the  appellants  within  the  meaning  of  sect.  13  of 
the  Act,  and,  further,  that  the  evidence  men- 
tioned in  pars.  3  to  8  inclusive  and  pars.  10  and  11 
was  inadmissible  and  afforded  no  defence  to  the 
summons. 

15.  The  justices  held  that  such  evidence  was 
admissible,  but  they  were  of  opinion  that  the 
appellants  were  persons  causing  or  suffering 
sewage  or  other  offensive  and  injurious  matter  t» 
flow  or  pass  into  the  river  Brent  from  the  farm 
and  works,  and  they  accordingly  ordered  them  to 
discontinue  such  flow  or  passage,  but  suspended 
the  operation  of  their  order  for  a  period  of  dx 
months. 

16.  The  questions  for  the  opinion  of  the  court 
are :  (1)  Whetiier  or  not  the  evidence  mentiwed 
i^pars.  3  to  8  induaiveand  in  pars.  10  and  11  waa 


744-Voi.  Lxxxui.] 


THE  LAW  TIMES. 


[Feb.  16,  1901. 


QJB.]     SOUTHALL  NOBWOOD  UbBAN  DISTRICT  OoONCIL  ».  MiDDLESBX  COUHTT  COUBCIL.     [Q.B. 


Admiasible;  (2)  whether  or  not  the  appellant? 
were,  under  the  circumstances  hereinbef  ore  stated, 
persons  cansing  or  saffering  sewage  or  other 
■offensiTe  or  injarious  matter  to  flow  or  pass  from 
their  farm  and  works  into  the  river  Brent  P 

By  the  Middlesex  County  Ck>anoil  Act  1898 
<61  &  62  Vict.  c.  coi.),  s.  13: 

(I)  Whenever  any  aewage  or  any  other  offensive  or 
injiiriooa  nialter  is  canaed  or  aoflered  to  flow  or  paaa 
into  any  atreun,  then  and  in  everj  anoh  oaae,  even 
thoDgh  anch  aewage  or  matter  aforeaaid  had  h«en  law- 
fnll;  10  canaed  or  aoffered  to  flow  or  paaa  before  the 
paaaingf  of  thia  Aot,  the  oonnoil  may,  ncder  the  hand  of 
the  cleik  of  tfae  coonoil,  give  notice  in  writing  to  the 
Veraon  oanaing  or  Buffering  the  aame  to  ao  Sow  or  paaa 
requiring  him  within  a  time  to  be  apeoified  to  diacontinne 
-anoh  flow.  (2)  Tfae  oonnoil  may  in  like  manner  if  they 
think  fit  at  any  time  extend  the  time  apeoified  in  anoh 
Jiotioe  by  anoUMr  notice  in  writing.  (3)  If  any  person 
io  whom  any  anoh  notioa  ia  given  thinks  bimaelf 
■aggriared  by  reason  of  the  time  allowed  either  by  the 
original  or  any  anbaeqnent  notioa  not  being  anffioient  he 
may,  not  later  than  one  month  before  the  expiration  of 
the  time  or  extended  time  ao  allowed,  by  writing  de- 
livered to  the  clerk  to  the  oonnoil  demand  an  extenaion 
of  anoh  time,  and  in  caaa  the  oonnoil  refnaa  to  comply 
with  anoh  demand,  the  qneation  of  anoh  extension  ehaU 
he  referred  to  an  arbitrator  appointed  by  agreement,  or, 
failing  agreement,  by  the  Board  of  Trade  on  tbe  applioa- 
tion  of  either  party.  (4)  Any  peraon  Io  whom  any 
notiee  is  nnder  thia  aeotion  given  by  the  eonnoil  ahall 
sotwitbatanding  anythiog  in  any  other  Aot  within  the 
-time  allowed  by  aaoh  notice,  anhjeot  to  any  extenaion  of 
snob  time  aa  in  thia  leotion  provided,  diacontinne  the 
flow  or  paaaage  of  the  aewage  or  matter  to  which  the 
notice  refera,  and  in  default  of  ao  doing  ahall  for  every 
•Doh  offence  be  liable  to  a  penalty  not  exceeding  one 
hnndred  ponnda,  and  to  a  dtUly  penalty  not  exceeding 
jBfty  ponndi. 

And  by  sect.  34 : 

(1)  A  oonrt  of  sammaiy  jurisdiction  before  wliieh  any 
(leraon  ia  anmmoned  under  thia  Act  for  any  aot  or 
defaalt  canaing  or  contributing  to  or  alleged  to  oaose  or 
oontribnte  to  the  pollution  or  obsttuction  of  any  stream 
may  (in  lien  of  inflioting  a  penalty,  or  in  addition  to  any 
penalty  it  may  have  inflicted  for  tnch  offence)  by  order 
require  such  peraon  to  abstain  from  the  commiaaion  of 
anoh  offence,  and,  where  anoh  offence  conaiata  in  defanlt 
to  perform  a  duty  nnder  this  Act,  may  require  him  to 
perform  anch  duty  in  manner  in  the  aaid  order  apeoiflad. 
Xlie  oonrt  may  insert  in  any  order  anch  oonditiona  as  to 
time  or  mode  of  action  as  it  may  think  just,  and  may 
snapend  or  reaoind  any  order  on  tnch  nndertaking  being 
given  or  oondition  being  performed  aa  it  may  think  jmt, 
and  generally  may  give  auch  direotiona  for  carrying  into 
effect  any  order  as  to  the  oonrt  aeema  meet.  (2)  Any 
peraon  making  defanlt  in  ccmplying  with  any  require- 
ment of  aa  Older  of  the  oonrt  under  thia  aection  ahall  ba 
liable  to  anch  a  penalty  not  exceeding  fifty  ponnda  a  day 
for  every  day  during  wliioh  he  ia  in  defanlt  aa  the  oonrt 
may  order. 

B.  Cunningham  Qlen  for  the  appellants.— 
Upon  the  facte  set  oat  in  the  case  it  is  clear  that 
the  appellants  are  not  causing  or  suffering  sewage 
or  injurioas  matter  to  flow  into  the  river.  No 
offence  has  been  committed  nnder  sect.  13  (1)  of 
the  Middlesex  County  Council  Aot  18i^8.  Sanitary 
authorities  are  bound  to  afford  facilities  tofactorics 
for  draining  into  sewers  under  sect.  7  of  the  Rivers 
Pollution  Prevention  Act  1876  (39  &  40  "Vict.  c.  75). 
He  referred  to  FubUc  Health  Act  1875  (38  &  39  T  iot. 
o.  55),  ss.  13,  27.  Where  there  are  no  sufficient 
sewers,  the  remedy  is  given  by  sect.  299  of  that 
Act     The  proper  remedy  is  a  prerogative  writ  of 


mandamus,  not  a  penal  proceeding  as  here.  Iq 
Beg.  V.  Staines  Local  Bocerd  (60  L.  T.  B«p.  261)  it 
was  held  that  where  a  local  board  have  not  them- 
selves constmcted  sewers  which  are  a  nuisance, 
hut  only  have  permitted  them  to  be  used  by- 
persons  who  have  a  right  to  use  them,  they  did 
not  "  cause  or  suffer  "  sewage  to  flow.  Where  all 
that  is  possible  has  been  done  by  a  local  authority 
to  abate  a  nuisance,  it  was  held  that  they  were 
not  responsible,  but  that  the  remedy  is  against 
the  person  causing  the  nuisance : 

Ogilvit  V.  Blythitig   Union  Rural  Sanitary  Autho- 
rity, 67  L.  T.  Eep.  18. 

He  referred  to 

Broum  v.   Dunstabli   Corporation,  80  L.   T.  'Bep. 

650;  (1899)  2  Ch.  378. 
The  local  authority  here  oonld  not  have  cut  off 
the  connection  with  their  sewer.  That  was 
decided  in  Eatitcood  Brothers  Limited  v.  Honley 
Urban  Council  (1900)  1  Ch.  781).  In  that  case  tfae 
discharge  of  trade  effluent  prejudicially  affected 
the  disposal  of  sewage  matter  conveyed  through 
the  sewer.    He  referred  to 

Peebles  r.  Oioaldtwietle  Urban  Dittrict  Council, 

76  L.  T.  Bep.  SIS  ;  (1897)  1  Q.  B.  384 ;  tub  rum. 

Paamore  v.  Oiwaldtwistle  Urban  Dittrict  Council, 

78  L.  T.  Bep.  569 ;  (1898)  A.  C.  387. 
The  marg^ne  and  chemical  factories  coald  be 
stopped  by  the  respondents  from  discharging  into 
the  sewers,  but  we,  the  appellants,  cannot  do  so. 

Lord  Boherl  Cecil,  Q.C.  and  Herbert  Smith  for 
the  respondents. — On  reading  the  preamble  to  the 
Middlesex  County  Council  Act  1898  we  see  the 
reason  for  that  statute.  It  there  states  that  t^e 
river  Brent  becomes  so  polluted  by  sewage  as  to 
be  a  nuisance,  and  that  further  powers  should  be 
given  the  county  council  to  enable*  them  to 
improve  the  condition  at  the  river.  The  flow  of 
this  sewage  into  the  river  Brent  is  admitted,  but 
the  appellants  contend  that  they  cannot  prevent 
it.  The  appellants  are  not  bound  to  reoeiTe 
margarine  refuse  into  their  aewers,  bat  even  if 
they  do  receive  it,  it  can  be  effeotoally  treated. 
The  powers  of  the  local  authorities  are  dealt  with 
by  the  Pablic  Health  Act  1875  and  other  statutes. 
They  referred  to 

Public  Health  Act  1875  (38  &  39  Vict.  o.  55),  as.  15. 

17,  19,  21,  91,  94,  95,  96  ; 
Bivers  Pollution  Prevention  Aot   1876   (39   &  40 

Vict.  o.  75),  a.  7  ; 
Public  Health  Acta  Amendment  Act  1890  (53  ft  54 

Viofcc.  59),s.  17: 
Peebles  v.   Oncaldtwitlle  Urban  Diitriii  Council, 
76  L.  T.  Bep.  315 ;  (1897)  1  Q.  B.  384. 
The  appellants  have  power  to  proceed  against 
these  works  and  factory  nnder  sect  94  of  the 
Pablic   Health   Act  1875    by  serving  a  noiioe 
requiring  an  abatement  of  the  nuisance.  Although 
to  some  extent  they  may  have  contributed  to  the 
existence  of  this  nuisance,  the^  woald  not  be  pre- 
cluded from  proceeding  agamst  the   works    or 
'  factory : 

Bt.  Helena  Chemical  Company  T.  Coryomiion  of 
8t.  Helena,  31  L.  T.  Bep.  397 ;  1  Ex.  Div.  196. 

They  contend  they  cannot  take  prooeedin^s 
because  of  the  agreement  of  Jan.  1894,  but  if 
that  is  so,  then  the  agreement  must  be  bad,  as  it 
would  be  against  pubuc  policy.    They  referred  to 

Ayr  Harbour  Truateet  v.  Oiumld,  8  App.  Caa.  623. 
The  case  of  AUomey-Oeneral  y.  Dorking  Guar- 
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dian*  (46  L.  T.  Bep.  573;  20  Ch.  Div.  595)  is  an 
entirely  different  case  to  tbe  present  one.  The 
same  must  be  said  of  Brown  v.  Dunstable  Cor- 
poration (80  L.  T.  Eep.  660;  (1899)  2  Oh.  378). 
Here  the  appellants  are  not  bound  to  reoeive 
trade  refase,  but  if  they  do  they  can  treat  it. 
'Ogilvie  r.  Bluthing  Union  Bural  Sanitary  Autho- 
rity (67  L.  T.  Bep.  18)  ]>roceeded  entirely  upon 
Attom«y-Qenertd  v,  Dorking  Guardians  (urn  <up.). 
They  referred  to 

Wyeambe  Rural  Sanitary  Authority  y.  Parsons,  71 
L.  T.  Bep.  428 :  (1894)  2  Q.  B.  780. 
Beg.  T.  Staines  Local  Board  (ubi  sup.)  is  tbe 
-strongest  case  against  ns.  Here  it  is  the  grease 
coating  that  prevents  the  sewage  going  into  the 
land.  In  that  case  there  were  no  means  of  stop- 
ping the  sewage  from  coming  into  their  sewers, 
oat  here  the  appellants  can  prevent  the  margarine 
and  grease  from  coming.  It  is  said  that  we  Bhonld 
hare  proceeded  against  the  factory,  but  if  the 
appellants  felt  aggrieved  they  ooiud  haye  pro- 
oeeded  nnder  sect.  13  (3)  of  the  Middlesex  County 
Cooncil  Act  1898. 

B.  C.  Qlen  in  reply. 

PBliiUHOBa,  J. — Ify  learned  brother  has  asked 
me  to  deliver  the  first  judgment.  We  both  think 
this  conviction  should  stuid.  Section  13  of  the 
special  Act  of  Parliament  under  which  the  pro- 
ceedings are  taken  says :  "  Whenever  any  sewage 
or  any  other  offensive  or  injurious  matter  is 
caused  or  suffered  to  flow  or  pass  into  any 
stream,  then  and  in  every  such  case" — I  omit 
tbe  next  words  —  "the  cooncil  may  under  the 
liamd  of  the  clerk  of  the  council  give  notice  in 
-writing  to  the  person  causing  or  suffering  the 
eame  so  to  flow  or  pass  requiring  him  within  a  time 
to  be  specified  in  such  notice,  but  not  being  less 
■than  three  months,  to  discontinue  such  flow  or 
passage."  The  person  so  notified  has  the  power 
of  demanding  an  extension  of  time,  and,  if  an 
extension  of  time  is  not  assented  to,  can  go  to 
arbitration  before  an  arbitrator  appointed  by  the 
Board  of  Trade  in  order  to  obtain  such  extension 
■at  time  as  the  arbitrator  should  think  proper.  I 
have  omitted  the  words  "Even  though  such 
sewage  or  matter  aforesaid  had  been  lawfully  so 
caused  or  suffered  to  flow  or  pass  before  the 
passing  of  this  Act "  because  npon  the  whole  I 
do  not  think  that  those  words  apply  to  the  par- 
ticular case,  at  any  rate  as  regards  the  district 
council  now  convicted.  Here  there  was  a  sewage 
farm,  constructod  by  the  predecessors  in  title  of 
the  present  appellant  board,  to  which  the  sewage 
of  tiie  district  vras  led,  and  on  which  it  was 
treated,  and  from  which  it  passed  out  by  an 
'effluent.  We  know  what  an  efiluent  is.  It  is 
A  modem  word  meaning  the  pure  residuum,  or  as 
near  as  possible  the  pure  residuum,  after  some 
impure  substance  has  been  deposited;  and  we 
may  take  it  the  effluent  from  the  sewage  farm 
— indeed  no  suggestion  has  been  made  to  the  con- 
trary— was  a  pure  effluent  until  the  circumstances 
which  I  am  now  g*ing  to  mention  happened.  It 
turns  out  that  latterly  the  effluent  is  no  longer 
pure.  It  carries  sewage  and  other  offensive 
matter  into  the  river  Brent,  and  if  there  is  any- 
body who  causes  or  suffers  sewage  or  other 
offensive  matter  to  flow  or  pass  into  the  stream, 
tben  such  person  or  body  comes  within  the 
purview  of  sect.  13  of  the  Act.  Now,  it  is  said  by 
the  Middlesex  County  Council  that  the  Sonthall 


Norwood  Urban  District  Council,  who  are  the 
owners,  occupiers,  and  managers  of  this  sewage 
farm,  are  persons   who  "cause  or  suffer"  this 
noxious  matter  to  flow  into  the  stream,  and  they 
have  given  them  the  proper  notice  provided  under 
the  section.    The  notice  does  not  seem  to  have 
been  appealed  against,  and  after  the  lapse  of 
time    prescribed    by    the    notice,    the    offensive 
matter  continuing  to  pass  into  the  stream,  a 
snmmons  was  issued  against  the  body,  and  the 
ooontv  council  obtained  a  conviction.    Now,  Mr. 
Glen  has  said  (and  his  argument  was  well  worthy 
of  attention,  and  has  given  my  learned  brother 
and  myself    a  great  deal    of    trouble) — and  it 
is  [a  satisfactory  way  of  putting  it  on  behalf  of 
his  clients — that  you  do  not  cause  or  suffer  if  you 
are  merely  acting  mLoistorially ;  and  he  cited  to  us 
a  number  of  cases  of  public  bodies  who  had  been 
held  not  to  cause  or  suffer  sewage  to  reach  a 
river  when  all  they  have  done  has  been  not  to 
interfere  with  the  user  of  the  pipes  which  they  took 
over  from  some  prior  body,  and  into  which  pipes 
individuals  have  a  right  of  passing  their  sewage. 
They  do  not  use  the  pipes,  but  they  simply  leave 
them  there ;    they  do  not  make  the  pipe,  and 
therefore  it  was  suggested  they  do  not  "  cause  or 
suffer,"  because  they  could  oidy  stop  the  sewage 
passing  through  the  pipes  in  one  of  two  ways — 
either  by  a  physical  obsfs-uction,  which  probably 
in  the  first  instence  would  be  a  breach  of  their 
statutory  duty,  and,  secondly,  would  create  an 
intolerable   nuisance,    or     by    bringing    actions 
against  every  individual  who  drained  into  their 
sewers,  which  would    be  an  intolerable  burden 
upon  the  local  board,  and  apparentiy  that  is  a 
burden    which    is    not    cast    upon   any  one  of 
Her  Majesty's  anbjecte  without   express  words 
by  the    law    of  England.      Those  cases  I  quite 
understand.       The     result    is,     if     there     are 
existing  sewers,  and  existing  righte  of  draining 
into  sewers,  which  communicate  with  the  river, 
apparently  there  is  no  way   of   stopping   that 
draining  except  by  the  provisions  of  sect  299  of 
the  Public  H«dth  Act  1875  and  an  order  of  the 
Local   Government  Board  making  a  mandamus 
issue.    There  may  be  others,  but  there  is  no  other 
way  which,  for  the  moment,  is  snggested  to  us. 
That  is  in  cases  where  there  is  a    passage  of 
impure  liquid  into  the  river.    Bat  the  existing 
defendant  body  has  nothing  to  do  with  it ;  what 
is  suggested  is  that  the  existing  defendant  body, 
having  a  right  to  pass,  or  duty  to  pass,  certain 
filthy  liquid  into  tne  river,  are  to  be  compelled 
to  stop  the  passage  of  all  filthy  Jiquid  into  the 
river,  either,  as  I  say,  by  physical  obstruction  or 
by  action.     The  courts  have  held  they  are  not 
bound  so  to  do;    neither  can  an  action  lie,  nor 
can  they  be  indicted  for   using    it.    But   that 
does  not  apply  to  this   case   at  aQ.      In  this 
case   there   is  a   channel   sending   clean  water 
into    the    river,    and    what     the    board    have 
done,  or  their  predecessors,  and  they  have  kept 
it  so,  is  that  they  collect  all  the  sewage  of  ttie 
district  npon  a  sewage  farm,  and  have  then,  when 
the  sewage    ftuled    to    be  properly    treated   on 
tbe  farm,   issued   the   filthy   effluent   from   the 
farm  into  the  river.    It  seems  to  me  that  is  a  case 
in  which  they  may  well  be  said  to  have  "  caused 
or  Buffered  "  it  to  pass.     I  think  one  might  say 
"  caused,"  but  certainly  "  suffered  "  if  any  meaning 
is  to  be  attached  to  the  word  "  suffered.      I  agree 
that  "  suffered  "  reasonably  importe  some  act  of 
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omission  on  the  part  of  the  person  "  suifering."  It 
does  not  mean  that  a  person  is  entirely  paasiTe. 
'Therefore,  if  Mr.  Glen  csan  satisfy  us  tnat  his 
clients,  the  district  conncil,  have  no  option  in  the 
matter,  and  could  not  prevent  the  present  filthy 
efflaent  eoing  into  the  stream,  they  might  be  said 
not  to  have  "  sufEered."  How  does  he  make 
that  out  P  There  is  here  a  margarine  mana- 
factarer  who  is  Entitled  under  the  Rivers  Pollution 
Act  to  require  the  local  lioard  of  health,  or  the 
district  council,  or  whatever  it  might  be,  to  take 
into  their  sewers  the  liquid  products  of  his  factory. 
I  myself,  as  at  present  advised,  do  not  think  that 
that  entitles  him  to  send  large  masses  of  solid 
in  solution.  I  think  it  only  entitles  him  to 
send  liquid  products  into  the  sewers.  Instead 
of  leaving  the  man  to  his  ordinary  rights, 
the  local  board,  which  I  think  iq  the  pre- 
sent district  council — the  actual  present  people 
only  under  a  different  title— entered  into  an 
arrangement,  which  may  or  may  not  have  been 
improvident,  with  the  margarine  maker,  under 
which  he  was  given,  in  addition  to  his  legal 
rights,  certain  contractual  rights,  and  they  were 

f'ven  certain  contractual  rights  as  against  him. 
hey  say  he  has  not  fulfilled  his  duty,  and  that 
he  has  not  behaved  according  to  his  contract. 
They  brought  an  action  against  him  before  one  of 
Her  Majesty's  judges,  and  by  consent  judgment 
was  given  referring  the  matter  to  an  arbitrator, 
and  the  arbitrator  made  an  award  that  if  he  did 
certain  things  he  then  would  be  discharging  his 
duty,  and,  what  is  more  important,  that  he  then 
would  be  retaining  all  the  solids  and  sending 
down  nothing  except  the  liquid  on  to  the  premises 
of  the  district  council.  The  case  does  not  find 
that  that  award  has  been  enforced  or  that  there 
has  been  any  attempt  made  to  enforce  it; 
and  with  regard  to  what  Mr.  Glen  said  about 
its  not  being  the  duty  of  somebody  to  bring 
an  action  I  agree  in  general,  but  I  am  not 
quite  sure  in  a  case  like  this  there  would  not 
oe  a  duty  on  the  district  council  to  attempt 
to  enforce  the  award.  Be  that  as  it  may,  as 
things  are,  the  fatty  matter  from  the  margarine 
factory  comes  upon  the  soil  of  the  sewage  farm. 
If  it  was  the  fatty  matter  only  that  passed  from 
the  soil  of  the  sewage  farm  into  the  efiluent, 
and  which  would  be  only  the  pollution  of  the 
effluent,  there  might  be  more  to  be  said  in  favour 
of  the  district  council ;  but  the  effect  of  the  recep- 
tion of  the  fatty  matter  on  the  farm  is  that  as 
the  council  conducts  its  farm,  the  farm  gets 
coated  with  grease,  and  the  sewage  does  not  sink 
into  the  soil,  but  passes  down  the  effluent  into  the 
river.  Some  fatty  matter  also  passes  into  the 
river.  I  do  not  care  about  the  fatty  matter.  The 
point  is  that  the  sewage,  which  possibly  would 
never  have  come  to  the  effluent  or  to  the  farm  if 
it  had  not  been  brought  there,  is  now  brought 
there  and  allowed  to  pass  on  down  the  current 
into  the  river.  It  seems  to  me  the  defendant 
council  are  suffering  the  fatty  matter  to  come 
into  the  river.  I  think  upon  the  true  constrnc- 
tioa  of  the  case,  although  I  agree  the  findings  on 
that  point  are  not  as  clear  as  one  would  wish,  it 
would  also  appear  that  even  as  things  are — even 
if  the  manufacturer  did  continue  to  send  without 
further  filtration  the  whole  of  his  refuse,  includ- 
ing the  solids,  as  he  does  at  present  into  the 
sewers  of  the  district  council — there  is  nothing  to 
show  that  the  district  council  could  not,  by  some 


form  of  treatment  at  the  sewage  farm,  neverthe- 
less prevent  the  effluent  being  otherwise  than 
pure.  I  think  that  is  the  true  view  of  the  case, 
and  I  think  the  word  "system"  in  par.  12 
refers — at  any  rate,  in  part— to  the  scheme  or 
mode  in  which  the  council  is  treating  the  fatty 
matter  and  the  other  sewage  too.'  Now,  th^ 
being  the  case,  again  for  another  reason,  there  i& 
no  compulsion  on  the  district  council.  It  may  be 
very  expensive,  or  disagreeable,  or  very  hard  on 
them  that  they  should  be  put  to  further  expense, 
but  still  there  is  nothing  which  compels  them, 
first,  to  .receive  these  solids,  and,  secondly,  so  to 
treat  the  sewage  that  the  result  is  that  there  i» 
an  impure  instead  of  a  pure  effluent.  There  is 
another  difficulty  which  possibly  may  have  led,  so 
far  as  I  was  concerned,  to  a  restatement  of  the 
case,  which  is  that  as  the  case  actually  stands  the 
condition  is  caused  not  only  by  the  existence  of 
the  margarine  manufacturer  and  his  refuse,  but 
also  by  the  existence  of  some  chemical  work» 
which  apparently  have  been  stopped.  Mr.  Glen 
•uggested  that  if  there  was  weignt  to  be  laid  on 
that  clause  it  would  be  better  to  restate  the  case. 
I  do  not  rest  my  judgment  upon  that  at  all.  What- 
I  rest  my  judgment  upon  is  this :  having  taken 
over  this  place  from  its  predecessors  in  title,  the 
district  council  collect  the  sewage  on  this  place, 
treat  it,  and  discharge  it  through  an  effluent,  and 
frimS,  facie  they  have  to  excuse  themselves  from 
discharging  a  filthy  effluent  into  the  river.  The 
excuse  they  offer  is  not  sufficient.  Either  they 
ought  not  to  have  made  an  improvident  contract, 
if  it  is  improvident,  or,  having  got  a  contract, t^ey 
should  see  the  ccntraot  is  properly  carried  out,  and 
either  not  receive  the  stuff  they  are  not  bound  to 
receive,  or  take  the  trouble  of  enforcing  their  right 
under  the  award,  and  have  the  stuff  purified,  or, 
finally,  if  they  must  receive  the  stuff  in  ite  present 
state,  they  ought  to  take  other  steps  on  the 
sewage  farm  to  purify  the  effluent.  I  therefore 
think  there  must  be  judgment  for  the  respondents. 
Bbucb,  J. — I  agree  with  my  learned  brother  in 
the  conclusion  at  which  he  arrives.  I  also  agree- 
with  the  reasons  he  has  given,  and  I  have  notUng 

^^^  Appeal  dismiued. 

Solicitor  for  the  appellants,  A.  Lawrence 
Hotilder. 

Solicitor  for  the  respondente,  Sir  Bichard 
Nicholson. 

QUEEN'S  BENCH  DIVISION,  IN  BANK- 
RUPTCY. 
Monday,  Jan.  14. 
(Before  Weight,  J.) 
Be  Cbouch  ;  Ex  parte  Smith,  ^a) 
Bat^ruptey—Dittolution  of  parlnerahip — Equit- 
able attignmeni  of  debt — Batikruptey  of  con- 
tinuing partner  —  Order  or  diipotition — Tnt» 
owner— Bankruptcy  Act  1883  (46   &  47    Viei. 
e.  52),  8.  44. 
C.  and  8.  traded  in  partnership,  and  in  the  course 
of  business    lent    money    to    B.    In    1894    the 
partnership  was  dissolved  by  deed,  whereby  the 
assets  of  the  partnership  were  assigned  to  C, 
who  agreed  to  pay  over  to  8.  one  fifth  pwrt  of  any 
money  which  he  might  receive  from  B.  in  respect 
of  B.'s  debt  to  the  firm.     In  1898  C.  temme 

(a)  Beported  by  J.  Anwyl  Thsobau),  Bui.,  BarT<it«r«».lAw: 
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bankrupt.    8.  gave  no  notice  toB.of  hU  interest 

in  the  debt  due  from  B.  to  the  firm  under  hie 

agreement  toith  G.    In  1900  the  truetee  in  C.'t 

■  baiikruptey  received  from  B.  1502.  in  settlement 

of  B.'s  debt.    8.  now  claimed  to  recover  one-fifth 

of  this  sum  from  the  trustee. 

Held,    that    the   agreement  betioeen    C.    and    8. 

amounted  to  a  vaUd  equitable  assignment  to  8., 

but  that  8.  was  the  "  true  owner  "  of  the  share 

atsigned  to  him,  which,  however,  was  in  the  order 

or  disposition  of  the  bankrupt  with  his  consent, 

within  sect.  44  of  the  BanJeruptcy  Act  1883,  and 

that  he  therefore   could  not  recover,  from  the 

trustee. 

This  was  a  motion  on  behalf  of  W.  Smith,  a 

creditor,  af^ainst  the  trustee  in  the  bankruptcy  of 

T.  Crouch,  asking  for  payment  to  him  of  one 

fifth  part  of  all  moneys  received  by  the  trustee 

from,  one  Robertson  in  respect  of  a  debt  due  to 

the  firm  of  T.  Crouch  and  Co.,  or  in  respect  of  an 

agreement,  dated  the  21st  Dec.  1^2,  made  between 

Robertson  and  that  firm.    The  bankrupt.  Grouch, 

and  W.  Smith  had.  from  1891  untU  1894,  carried 

on  bnsinees  in  partnership  as  warehousemen  and 

rteral  agents  under  the  partnership  name  of 
Oronoh  and  Co.  In  the  course  of  the  partner- 
ship business  the  firm  had  lent  money  to  Ilobert- 
son,  and  on  the  2l8t  Dec.  1892  Robertson  entered 
into  a  written  af^reement  with  the  firm  to  repay 
the  money  so  advanced  with  interest,  and,  further, 
in  consideration  of  assistance  rendered  to  him  by 
the '  firm  in  connection  with  certain  claims  in 
South  Africa,  to  pay  to  the  firm  one-half  of  any 
benefit  which  he  should  receive  in  respect  of  the 
said  claims. 

By  a  deed  of  the  9th  March  1894  the  firm  of  T. 
Orouch  and  Go.  was  dissolved,  and  the  whole  of 
the  assets,  including  the  book  debts,  were  by  the 
deed  of  dissolution  assigned  to  -Crouch,-  and  it 
was  thereby  agreed  between  Crouch  and  -Smith 
that  in  the  event  of  Creuelkat  any  time  thereafter 
receiving  from  Robertson  the  amount  due  from 
him  in  respect  of  the  said  loan,  which  then 
amounted  to  473Z.,  or  any  part  thereof,  he  would 
pay  to  Smith  one  fifth  part  of  such  sum,  and  that 
oe  would  also  pay  to  Smith  one  fifth  part  of  any 
benefit  which  he  might  receive  froin  Robertson  in 
respect  of  the  agreement  of  the  21st  Dec.  1892. 

After  the  disssolution  Crouch  continued  the 
business,  but  received  nothing  from  Robertson, 
and  Smith  gave  no  notice  to  Robertson  of  any 
«laim'  to  or  interest  in  the  moneys  due  from 
Robertson  to  the  firm  of  T.  Crouch  and  Co. 

On  the  24th  June  1898  a  receiving  order  was 
made  against  Crouch,  and  subsequently  a  trustee 
in  the  bankruptcy  was  appointed. 

On  the  Ist  Aug.  1900  the  trustee  received  from 
Robertson  the  sUm  of  1502.  in  settlement  of  the 
-claim  of  T.  Grouch  and  Go.  against  him  in  respect 
-of  the  said  loan  and  under  the  agreement. 

Smith  now  claimed  to  be  entitled  to  recover 
from  the  trustee  one  fifch  share  of  all  moneys 
received  by  him  from  Robertson. 

The  following  enactment  is  material  to  the 
argument  -. 

Bankruptcy  Act  1883  (46  &  47  Yict.  c.  52), 
e.44: 

The  i^perty  of  the  bsnkrapt  divisible  amoog  bis 
<!TCditors  .  .  .  shall  comprise  the  following  par- 
tieiihas:.(iii.)  All  goods  being  at  the  commenoement  of 
the  baokmptcy  in  tiie  possession,  order,-or  disposition 


of  the  bankrapt,  in  his  trade  or  bniineaa,  by  the  oonsent  - 
and  permission  of  the  true  owner,  under  moh  oironm- . 
Btanoes  that  he  is  the  reputed  owner  thereof  :  Provided 
that  things  in  action  other  than  debts  due  or  growing . 
due  to  the  bankrupt  in  the  conrae  of  his  trade  or  business 
shall  not  be  deemed  goods  within  the  meaning  of  this 
section. 

Tindale  Davies,  in  support  of  the  motion, 
stated  the  facts,  and  submitted  that  Smith  was 
entitled  to  recover  a  fifth  part  of  the  money 
received  by  the  trustee. 

Jlfutr  Mackenzie  for  the  respondent. — It  is 
doubtful  whether  the  deed  of  dissolution  amounted 
to  a  valid  equitable  assignment  of  a  fifth  share 
of  the  debt,  or  was  only  an  agreement  on  the 
part  of  the  bankrupt  to  pay  over  a  fifth  part 
when  the  debt  should  be  paid  to  him  : 

Field  V.  Megaw,  L.  Bep.  4  C.  P.  660. 
Assuming,  however,  that  Smith  was  an  equitable 
assignee  of   one-fifth  of   the   debt,   he  was  the 
"true  owner  thereof"  within   the    meaning  of 
sect.  44  of  the  Bankruptcy  Act  1883  : 

Williams  on  Bankruptcy,  7Ui  edit.,  p.  215  ; 

Be   Fox;    Sx  parte  Barry,    29   L.  1.  Bep.   620; 
L.  Bep.  17  £q.  842 ; 

Re  Stewart;  Ex  parte  Shelley,  11  L.  T.  Bep.  554. 

Smith  gave  no  notice  of  his  interest  to  Robert- 
son, and  the  whole  book  debt  was  therefore  in 
the  order  or  disposition  of  the  bankrupt  with 
the  consent  of  the  true  owner,  and  comes  within 
the  terms  of  the  above  section : 

Rutler  T.  Everett,  73  L.  T.  Bep.  82  ;  (1895)  2  Ch* 

872. 

Tindale  Davies  in  reply.  —  Sect  44  exdndes 

things  in  action,  not  being  debts ;  the  interest  of 

Smith  to  receive  one-fifth  of  the  moneys  coming 

from  Robertson  was  merely  a  thing  in  action,  and 

did  not  come  within  the  operation  of  the  section : 

Be  Jrvitm ;   £a  parte  Brett,  37   L.  T.  Bep.  507 ; 

7  Ch.  Civ.  419. 

Weight,  J. — There  are  two  points  taken  in 
this  case  on  behalf  of  the  respondent,  and  I  think 
that  the  second  point  is  good.  I  have  come  to 
the  conclusion  that,  although  there  was  a  valid - 
equitable  assignment  to  Smith  of  the  debt,  he  was 
the  "  true  owner "  within  sect.  44  of  the  Bank- 
ruptcy Act  1883,  and  that  the  debt  was,  in  the 
language  of  the  section,  in  the  order  or  disposition 
of  Uie  bankrupt  with  the  consent  of  Smith,  under 
such  circumstances  that  he  was  the  owner  thereof. 
The  case  does  not  come  within  the  operation  of 
the  proviso,  because  the  subject-matter  was  a  debt, 
and  not,  as  has  been  contended,  merely  a  chose  in 
action.  The  real  question  is  whether  Smith 
ought  to  be  treated  as  the  "  true  owner,"  so  as  to 
make  his  consent  satisfy  the  meaning  of  sect.  44, 
and  bring  the  debt  within  the  operation  of  thai 
section.  It  is  impossible  to  read  the  judgment  of 
Stirling,  J.  in  Butter  v.  Everett,  or  of  the  Lord 
Chancellor  in  Be  Stewart,  without  seeing  that  in 
those  cases  the  judges  took  the  view  that  an 
equitable  assignee  of  a  book  debt  might  be  the 
"  true  owner  "  within  sect.  44.  The  only  question  - 
remaining  is  whether  the  debt  was  at  the  com- 
mencement of  the  bankruptcy  in  the  possession, 
order,  or  disposition  of  the  bankrupt  with  the 
consent  of  Smith.  This  is  a  question  of  fact. 
It  is  admitted  that  Smith  had  given  no  notice  of 
the  assignment  in  his  favour  to  Robertson,  but  it^ 
is  argued  that  by  the  provision  in. the  deed  bf 
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duBoIution  Smith  consented  merely  to  Grouoh 
oollecting  the  fifth  share  of  the  deht  on  bis 
behalf.  I  cannot  Bee  anything  in  thq  case  that 
oonld  be  held  to  prevent  tbe  ordinary  conclasipn 
that  Cronch,  to  whcim  the  whole  of  the  book  debts 
had  heei^  assigned,  was  in  possession  «f  tbe  whcAa 
debt  with  the  consent  of  Smith.     ^ 

■  Solicitor  for  tbe  motion,  Boheri  Chapman. 

'  Solicitor  for  the  respondent,  O.  B.  W.  Dighy. 


PROBATE,  DIVORCE.  AND   ADMIRALTY 
'  DiyiSION. 

ADMIEALTT   BUSINESS. 
Friday,  Dee.  21, 1900. 
(Before  Babnes,  J.  and  Tbinity  Mabtbbs.) 
Thb  Whixubbubk.  (a) 
GoUieion  —  Narrow     channel  —  Veesel    turning 
I  rotmd — Begulationt  for  Preventing  CoUieione 
'  at  Sea,  art.  25.  '  -        - 

Art.  25  of  the  BegtUations  for  Preventing  Col- 
litiont  at  Sea  i»  not  infringed  by  a  ve**el 
■turning  round  in  a  narrow  ehannpl  whereby 
tome  portion  of  her  length  must  neeetearily 
during  the  prooete  fail  to  remain  on  that  tide 
of  the  fairway  or  mid-channel  which  liee  on  her 
itarhoard  tide. 
This  was  an  action  arisintr  out  of  a  ooUision  which 
oconrred  on  the  10th  Aug.  1898  between  the 
plaintiffs'  steamship  Femlandt  and  the  defen- 
dants' sailing  Tessel  fmtli^mm. 
The  following  were  the  facts : — 
The  collision  occurred  in  the  river  Schddt, 
about  3.40  p.ni.,  a  little  below  the  entrance  to  the 
Kattendvk  Dock  which  is  on  the  east  side  of  the 
river.  The  Femlands  was  a  screw  steamer  of 
2042  tons  gross  register,  fitted  with  engines  of 
120  horse-power  nominal,  and  was  manned  by  a 
crew  of  twenty-one  hands  all  told.  She  was  on  a 
voyage  from  Antwerp  to  Alexandria  with  a 
general  cargo  and  was  in  charge  of  a  .dnly 
licensed  pilot.  She  had  just  come  out  of  dock  stem 
first  and  had  straightened  down  the  river  on  the 
east  side.  The  ffliitliehum,  which  was  a  sailing 
vessel  of  1874  tons  register,  manned  by  a  crew  of 
twenty-eight  hands  all  told,  was  on  a  voyage  from 
Taooma  to  Antwerp  with  a  car^o  of  wheat. 
She  bad  been  coming  up  the  river  in  charge  of  a 
dnly  licensed  pilot  in  tow  of  a  tag,  and  when  a 
little  below  the  dock  entrance  had  begun  to  turn 
ronnd.  Her  precise  position  was  a  matter  of 
oonflict  between  the  parties,  but  while  she  was 
more  or  less  athwart  in  the  prooess  of  turning, 
her  head  being  to  the  westward,  the  Femlandt, 
which  was  above  her  in  the  river  with  her  engines 
stopped,  came  a^ead  and  attempted  to  pass  her. 
The  stem  of  the  Whitliebum  at  this  time  was  to 
the  east  of  mid- channel.  The  forwardpart  of  the 
FertdajuU  cleared  the  stem  of  the  Whitliebum, 
but  her  port  side,  about  25ft.  forward  of  the  poop 
bulkhead,  collided  with  the  Whitliebum't  port 
coonter,  and  the  Femlandt  then  sci'aped  along 
and  "Bnstained  damage  to  aovc.e  60ft.  of  her  plating. 
The  Whitlieburn  also  sustained  damage  for  which 
her  owners  oounter-'Olaimed  in  this  action. 

The  plaintiffs  charged  the  defendants  with 
{inter  cuia)  failing  to  keep  to  that  side  of  the 
channel  which  lay  on  her  starboard  band  in  breach 

(«)  Baportcd  hy  BDtlib  A»Tinii.j,,  Erq.,  Q.O.,  aod  SOTTOS 
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of  art.  25  of  the  Regulations  for  Preveinting  Col- 
lisions at  Sea,  and  it  is  upon  the  application  of 
that  article  ttiat  this  case  is  reported. 

By  art.  25  of  the  Regulations  for  Preventingt 
ColBsions  at  Sea : 

In  BMTow  ohsoDcls  erery  steam  ves«oI  ehsll,  when  ib 
ii  safe  uid  praotioahle,  keep  to  that  side  of  the  fairwaj' 
or  mid-chaDDel  which  liM  on  the  itarboard  tide  of  sneb 
venal. 

Laing,  Q.C.  and  Boeihe  for  the  plaintiffs. 
AipinaU,,  Q.C.  and  Bateton  for  the  defendants 
Babnbs,  J.  (after  dealing  with  tbe  facts  and 
the  other  points  in  the  case)  said  : — Then  it  is  said 
that  there  was  a  breach  of  a  statntorv  mle,  in 
that  the  Whitliebum  was  guilty  of  a  breach  of 
art.  25  of  the  Sea  Rules.  1  do  not  consider  that 
that  rule  is  at  all  applicable  to  this  case.  The- 
vessel  was  swinjiing,  and,  in  order  to  swing  ia 
a  narrow  place  like,  this,  she  must  turn  round  in 
the  way  she  was  turning  ronnd.  The  rule  is  not 
applicable  to  such  circnm  stances.  Several  reaaon» 
might  be  given  to  make  thi^  clear;  bnt  it  is- 
enough  to  say  that  the  Elder  Brethren  think  it 
was  not  practicable  to  act  upon  it,  and  that  it 
cannot,  as  a  matter  of  seamanshipi  be  applied  to 
such  a  situation.  The  fact  that  the  v^nel  may- 
have  been'  somewhat  over  to  the  east  side  i» 
accounted  for  by  the  fact  that  the  tide  was  settang^ 
her  there,  which  would  natundly  occur  in  the- 
course  of  the  swing  she  was  obliged  to  perform. 
The  oonclnsion  to  which  I  have  come  is  that  th» 
collision  was  due  to  the  fault  of  iJie  steamei' 
alone,  and  that  the  Whitliebum  must  be  freed 
from  blame.  Judgtfient  for  the  defendantt. 

Solicitors  for  the  plaintiffs,  BoUerell  and  Boehe, 
Solicitors  for  the  defendants,  Downing,  BoUmt, 

and    Co.,  agents    for    Downing    and    Bandeoek, 

Cardiff. 


Jan.  15  and  16. 
(Before  Sir  F.  Jevne,  President,  and  TntNirr 
Mastbbb.) 
Thk  Moubnb.  (a) 
Collieion — Veetel  acting  under  eoniinuoue  ttar- 
board  helmf—Courte  auOiorued  or  required  by 
rulet — Dut^  to  lound  helm  lignal — B«guiatims- 
for  Prenenttng  OoUieiont  at  Bea,  art.  28. 
Art.  28  of  the  Begulationt  for  Preventing  CoUieionr 
at  Bea  it  limiied  in  itt  appUeaiion,  ttnd  only 
appliei  where .  a  veitel  it  taking  a  eourte  in 
order  to  give  efeet  to  Me  Begulationt  for  Pre- 
venting CoUitiont  at  Bea ;  henee  where  a  vettel 
■  leaving   dodc   under   ttarhoard    helm   ti^hted 
anoffcer  vettel  on  her  port  bow  and  eonitnued 
on  her  ttarboard  helm,  the  wot  held  not  bound 
under  art.  28  to  give  a  two-blatt  tignoL 
This  was  an  action  arising  out  of   a  collision 
between  the  plaintiffs'  steam  flat  the  Bengal '  and 
the    defendants'    steamship  the  Moume,   which 
occurred  at  about  6.5  a.m.  on  the  17th  Oct- 1900, 
on  the  eastern  side  of  the  river  Mersey,  between 
the   entrances    to    the  Salisbury   and    Clarence 
Docks.    The  plaintiffs'  case  was  that  the  Bengai,. 
which  was  a  steam  flat   of    117    tons  register, 
manned  by  a  crew  of  three  hands  all  told,  and 

(a)  Beported  by  Bdtlkr  AifiraiX,  Biq.,  Q.C.,  and  i^crrax 
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fifcted  with  engrnes  of  20  horse-power  nominal, 
WM  proceeding  from  the  north  entrance  to  the 
Saiisonry  Dock  with  the  intention  of  brincing  up 
alongside  the  wall  which  runs  to  the  Clarence 
Dock.  The  wind  was  light  from  about  S  E., 
there  was  a  slight  haze,  and  the  tide  was  high 
water  slack,  but  with  a  drain  of  ebb  mnning  down 
the  river  wall.  The  Bengal  left  the  dock  under 
easy  starboard  helm,  and  when  in  the  entrance 
saw  the  masthead  and  green  lights  of  the  Moume 
and  momentarily  a  glimpse  of  her  red  about  two 
points  on  her  port  bow,  distant  about  400  yards, 
and  at  the  same  time  heard  a  two-blast  signal 
from  her.  The  Moume  then  shut  in  her  red  light, 
and  the  Bengal,  swinging  under  her  starboard 
helm,  broi^ght  the  Moume'a  green  light  on  to  her 
starboard  bow,  so  that  the  yessels  were  then  in  a 
posiUon  to  pass  starboard  to  starboard,  but  the 
Moume  suddenly  reopened  her  red  light  broad  on 
the  Bengal's  starboard  bow  and  close  to  her.  The 
engines  of  the  Bengal  were  then  put  full  speed 
ahead,  but  the  collision  occurred  at  about  a  right 
angle  (as  was  found  by  the  learned  judge),  the 
stmnot  the  Moume  striking  the  starboard  side 
of  the  Bengal  with  the  result  that  the  latter 
sank. 

The  plaintiffs  charged  the  defendants  (inter 
alia)  with  improperly  navigating  the  Moume  too 
fast,  and,  in  the  circumstances,  too  dose  into  the 
dock  entrances. 

The  defendants'  case,  which  agreed  with  that 
of  the  plaintiffs  as  to  the  weather,  wind,  and  tide, 
was  tluit  the  Moume,  which  was  a  steamship  of 
228  tons  gross,  having  a  crew  of  eight  hands  and 
fitted  with  engines  of  45  horse- power  nominal,  was 
outward  bound  from  Gareton.  She  was  heading 
straight  down  the  river,  keeping  to  the  east  side 
of  the  channel,  and  was  making  about  seven  knots 
an  hour  through  the  water.  When  she  was  about 
half  a  mile  above  the  entrance  to  the  Salisbury 
Dock  the  masthead  and  i-ed  lights  of  the  Bengal 
were  seen  leaving  the  Salisbnry  Dock,  bearing 
nearly  right  ahe^  and  about  half  a  mile  distant. 
"Very  shortly  afterwards  the  Bengal  opened  her 
ereen  light  and  shut  in  her  red.  The  helm  of 
the  Moume  was  then  starboarded  a  little  and  her 
whistle  was  sounded  two  short  blasts,  but,  when 
the  Bengal  had  been  brought  about  half  a  point 
on  her  starboard  bow,  the  red  light  of  the  Bengal 
was  again  opened.  The  helm  of  the  Moume  was 
thereon  immediately  ported  and  one  short  blast 
was  sounded  on  her  whistle  and  her  engines  were 
slowed,  and,  when  the  red  light  of  the  Bengal  had 
been  brought  well  clear  on  her  port  bow,  her 
helm  was  B!«adied.  The  vessels  were  then  in  a 
position  to  pass  cl^ar,  port  side  to  port  side,  but, 
when  only  a  short  distance  off,  the  Bengal  again 
suddenly  opened  her  green  light.  The  engines 
of  the  Moume  were  then  reversed  and  her  helm 
was  put  hard-aport,  but  the  collision  occurred. 

Tne  defendants  in  their  defence  charged  the 
plaintiffs  {inter  alia)  with  improperly  failing  to 
indicate  the  course  of  the  Bengal  or  means  of  her 
steam  whistle,  in  breach  of  arts.  2o  and  29  of  the 
Regulations  for  Preventing  Collisions  at  Sea. 

In  the  course  of  the  argument  the  defendants 
also  charged  the  plaintiffs  with  a  breach  of  art.  23 
of  the  said  regulations. 

By  the  B^;ulation8  for  Preventing  Collisions 
at  ^ea: 

Art.  23.  Every  iteam  vessel  which  is  directed  by  these 
rules  to  keep  oat  of  the  way  of  another  shall,  oa  appioaoh- 

Vd.  LXXXm.,  2154. 


I  ijig  her,  if  secessiry,  sluken  her  speed  or  stop  and 
reverse. 

Art  28.  .  .  .  When  vessels  are  in  sight  of  one 
another,  a  steam  vessel  nnder  way  in  taking  any  oonrse 
authorised  or  required  by  these  rules  shall  indicate  that 
course  by  the  folloiringr  sigrnals  oa  her  whistle  or  syren — 
viz ,  .  .  .  tiro  short  blasts  to  mean  "  I  am  directing 
my  course  to  port." 

Art.  29.  Nothing  in  these  rules  shall  exonerate  any 
vessel,  or  the  owner  or  master  or  crew  thereof,  from  the 
oonseqnences  of  any  negleot  to  carry  lights  or  signals  or 
of  any  neglect  to  keep  a  proper  look-out,  or  of  the  neglect 
of  any  precaution  which  may  be  reqnired  by  the  ordinary 
practice  of  seamen  or  by  the  special  circnmstances  of 
the  case. 

Atpinall,  Q.C.  and  Bateton  for  the  plaintiffs.— 
The  Moume  was  to  blame  for  (inter  alia/  proceed- 
ing down  the  river  too  close  to  the  dock  wall.  It 
was  high  water  at  the  time,  when  vessels  were 
likely  to  be  leaving  the  docks ;  she  also  failed  to 
ease  her  speed  or  reverse  her  engines  when  the 
circumstances  required  it.  The  Bengal  was  not 
to  blame  for  failing  to  sound  the  two  sbort  blasts. 
Art.  28  of  the  regulations  is  not  applicable  to  the 
circumstances  of  this  case.  That  article  only 
applies  when  a  vessel  is  adopting  some  coarse 
"  authorised  or  required  "  by  the  Regulations  for 
Preventing  Collisions  at  Sw,  whereas  the  Bengal 
was  starboarding  in  the  course  of  her  voyage,  and 
not  for  the  purpose  of  avoiding  the  Moume. 
When  her  helm  was  fii-st  starboarded  she  had  not 
even  seen  the  JIfoume.  After  she  had  seen  the 
Moume,  her  starboarding  was  in  reality  u  con- 
tinuation  of  her  course.  In  any  event,  the  failure 
to  sound  the  two-blast  signal  could  not  have 
contributed  to  the  collision. 

Baden-Powell,  Q.C.  and  Miller  for  the  defen- 
dants.— The  Bengal  is  to  blame  for  not  giving  the 
two^blast  signal.  In  continuing  under  starboard 
helm,  she  was  a  vessel  keeping  ner  course  under 
art.  21  of  the  regulations,  and  was  therefore 
taking  a  course  authorised  or  required  by  the 
regulations.  If  she  was  not  keeping  her  course, 
then  ib  was  bad  seamanship  on  the  part  of  thoB» 
navigating  her  not  to  indicate  to  the  Bengal  the- 
course  she  was  in  fact  adopting,  and  she  must  be- 
held to  blame  under  art.  29. 

Aspinall,  Q.C.  in  reply. 

Sir  F.  Jeunb.  —  There  is,  I  think,  in  this 
case  a  broad  question  of  fact  which  substantially 
governs  the  whole  matter.  According  to  the 
account  of  the  Bengal  her  action  was  an  ex- 
tremely simple  one,  and  perfeotiy  consistent  with 
all  that  she  wished  to  do.  It  is  quite  clear  that 
her  object  was  to  come  out  of  dock,  and,  making 
a  turn  as  sharp  as  possible  under  the  action  of  her 
starboard  helm,  to  get  to  the  place  whither  she 
wished  to  go.  That  is  all  she  did.  Bat  the  stoiy 
told  by  the  Moume  attributes  to  her,  to  my  mind, 
a  totally  different  course  of  action,  because  the 
case  of  the  Moume  is  that  the  Bengal  got  further 
out  into  the  river  and  got  herself  into  a  position 
of  being  practically  end  on,  and  then  was  seen 
first  on  one  bow  and  then  on  the  other,  backwards 
and  forwards,  imder  the  influence  perhaps  of  bad 
steering.  That  is  a  broad  issue  of  fact.  Which 
story  is  true  ?  I  have  no  doubt  whatever  that  the 
,  story  told  by  the  Bengal  is  the  true  story.  It 
appears  to  me  that  it  is  a  mere  question  of  evi- 
dence. In  the  first  place  the  story  told  by  the 
Moume  of  the  change  of  lights,  backwards  and 
forwards,  is  wholly  impossible,  having  regard  to 
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the  Teiy  short  time  at  the  disposal  of  the  Bengal. 
Bat,  on  the  other  hand,  vrhen  one  looks  at  the 
condnct  of  the  Moume  there  are  several  things 
which  appear  to  me  to  render  her  conduct  open  to  a 
good  deal  of  criticism.  In  the  first  place  I  accept 
the  view  of  the  dockmaster  that  the  Mourne  was 
coming  down  a  great  deal  too  near  to  the  wall.  I 
am  not  going  to  make  that  a  substantial  charge 
against  her,  that  she  was  too  much  on  her  right 
side  of  the  river,  but  what  I  think  is  to  be 
emphasised  is  this,  that  if  a  vessel  chooses,  for 
purposes  of  her  own,  to  come  down  so  close  to 
the  dock  wall  as  she  did,  and  at  the  speed  which 
she  had  on  her,  she  renders  it  incumbent  upon 
those  on  board  her  to  keep  aa  extremely  vigilant 
look-ont,  especially  as  it  is  well  known  that  veasels 
are  in  the  habit  of  leaving  the  dock  at  that  time 
of  tide.  It  is  sufficient  to  say  that  she  seems  to 
have  thought  it  right  to  keep  tiie  mate  on  the 
look-ont  until  she  had  passed  the  landing-stage, 
and  then  to  have  taken  him  oft  the  look-ont  to 
assist  in  clearing  up  the  deck  forward.  Although, 
no  doubt,  the  captain  on  the  bridge  would  be  in  a 
position  to  see,  and  did  see,  a  good  deal  of  what 
was  going  on  ahead,  still  it  appears  to  me  that 
she  was  not  being  navigated  with  that  extreme 
care  which  was  incumbent  npon  a  vessel  which 
had  voluntarily  placed  herself  in  that  position. 
The  question  of  speed  is  only  imi>oi'tant  as 
emphasising  the  necessity  of  taking  care.  I 
beheve,  as  I  have  said,  the  story  of  the  Bengal  to 
be  true.  On  the  other  hand  I  think  the  Moume, 
coming  down  the  river  outside  her  and  having 
her  on  tiie  starboard  bow,  for  some  reason  or 
other,  having  before  starboarded  and  blown  a 
two-blast  signal,  just  before  the  collision  ported 
.and  perhaps  gave  a  single  blast,  with  the  result 
that  she  ran  into  the  Bengal,  striking  her  on  the 
starboard  bow,  practically  a  right-angle  blow.  It 
is  not  easy  to  see  why  the  Moume  adopted  this 
very  much  mistaken  course;  but  that  it  was  a 
much  mistaken  course  appears  to  all  of  us  to  be 
the  case,  for  if  she  had  not  struck  the  Bengal  she 
would  probably  have  ran  into  the  pier  or  dock  wall. 
Therefore  it  is  quite  clear  that  her  action  in 
porting  in  the  way  she  did  was  altogether  a  mis- 
taken one.  Having  got  so  far,  it  is  not  necessary 
to  speculate  as  to  what  the  exact  reason  for  her 
action  was.  It  may  be  that  having  at  first  thought 
starboarding  was  the  proper  course  to  take,  so  as 
give  the  Bengal  room  to  pass  green  to  jgreen, 
afterwards  she  may  have  thought  that  the  Bengal 
was  really  going  to  cross  the  river  into  her 
proper  water,  across  the  bows  of  the  Moume, 
and  so  go  up  river.  In.  those  circumstances 
the  Moume  may  have  made  the  mistake, 
by  not  watching  very  carefully  to  see  what  the 
.action  of  the  Bengal  really  was.  The  fact 
appears  to  be  clear  that  when  the  vessels 
were  green  to  gi-een  the  Mourne  thought 
proper  to  port  her  helm  and  to  port  into  the 
green  light  of  the  Bengal.  I  have  no  doubt  that 
was  what  happened,  and  she  must  be  held  to 
blame  for  it,  although  I  am  not  able  to  say  what 
her  real  motive  was  in  so  doing.  That,  to  my 
mind,  really  determines  the  case.  There  is 
nothing  else  which  is  material.  I  am  not  going 
into  the  question  whether  the  Moume  should  have 
stopped  sooner  than  she  did.  Her  own  story 
shows  that  at  an  earlier  time  than  she  did  stop 
there  was  risk  of  collision  which  rendered  it  im- 
perative to  stop.    But  I  do  not  dwell  upon  that 


because  I  cannot  accept  her  story,  I  do  not  be- 
lieve the  lights  were  seen  first  on  one  bow  and 
then  on  the  other.  I  must  consider  the  charges 
made  against  the  Bengal,  apart  from  the  main. 
facts  of  the  case.  It  is  said  she  ought  to  hare 
stopped  and  not  gone  on  in  the  way  she  did, 
because  when  the  collision  became  imminent  she 
went  on  at  full  speed.  That  is  undoubted.  It  is 
also  said  she  ought  to  have  given  a  two-blast 
signal  at  some  time  after  altering  her  helm.  With 
regard  to  going  on  at  full  speed  instead  of  stop- 
ping, that  is  a  matter  of  navigation  upon  which  I 
have  had  an  opportunity  of  consulting  the  Elder 
Brethren.  The  obligation  is  not  now  the  same  as 
it  used  to  be.  The  obligation  now  is  to  stop  if 
necessary  or  right  to  do  so.  Now,  I  am  advised 
by  the  Elder  Brethren  that  the  action  of  the 
Bengal  was  on  the  whole  the  best  in  the  circnm- 
stances  that  could  have  been  tiiken.  Placed  in  a 
position  of  great  difficulty,  and  near  to  the  wall 
on  the  one  side,  and  with  this  vessel  coming  down 
upon  her  on  the  other,  her  only  chance  of  safety, 
it  appears  to  me,  was  to  go  ahead  as  fast  as  she 
could.  There  was  a  chance  of  her  being  able  to 
avoid  the  coUieion  if  shecould  get  across  the  bows 
of  the  Moume,  and  that  she  nearly  did  so  is  clear, 
because  she  was  struck  a  considerable  distance 
from  her  stem.  I  do  not  think  any  substantial 
blame  is  to  be  attached  to  those  on  the  Bengal 
for  taking  what  appears  to  us  to  be  their  only 
practical  chance  of  safety.  The  other  point  is 
somewhat  more  difficult,  because  it  turns  upon 
the  construction  of  art.  28,  but  I  think  when  one 
realises  what  the  facts  are,  that  is  clear.  Under 
art.  28,  when  vessels  are  in  sight  of  one  another, 
a  steam  vessel  under  way  in  taking  any  course 
authorised  or  required  by  these  rules  shall  in-' 
dicate  that  course  by  the  following  signals  on 
her  whistle  or  syren — viz.,  two  short  blasts  to 
mean  "  I  am  directing  my  course  to  port,"  &c. 
Now,  it  is  said  that  the  Bengal,  when  she  was  in 
sight  of  the  Moume,  was  a  steam  vessel  under 
way  in  sight  of  another,  and  in  taking  the  course 
she  did  ought  to  have  indicated  that  conrse  bj 
two  blasts.  But  when  one  considers  the  wording 
of  this  rule  I  am  of  opinion  that  it  does  not  apply 
to  the  circumstances  of  this  case.  In  the  first 
place,  the  view  which  I  take  of  the  facts  is  that 
the  starboard  action  of  the  helm  of  the  Bengal 
had  begun  at  some  earlier  time,  before  she  left 
the  entrance,  and,  as  is  said  in  the  pleading^, 
she  was  coming  out  under  easy  starboard 
helm.  That  appears  to  me  consistent  with 
the  short  voyage  she  was  on  and  the  object 
which  she  had  in  view,  and  therefore  I  do  not 
think  circumstances  ever  arose  in  this  case  whicli 
would  have  compelled  her  to  gi^-e  the  blasts  indi- 
cated by  this  rule.  I  doubt  vety  much  whether 
when  she  started  her  course,  so  to  speak,  the 
vessels  were  in  sight  of  one  another ;  bat  certainly 
it  does  not  appear  to  me  to  come  within  the  rules 
because  she  was  not,  in  so  starboarding,  taking  a 
course  authorised  or  required  by  the  rules.  She 
was  taking  a  course  for  the  purposes  of  her  own 
voyage,  and  which  had  nothing  on  earth  to  do 
with  the  vessel  approaching,  and  her  action  in 
starboarding  as  she  did  was  not  in  any  way  taking'' 
a,  course  authorised  or  required  by  the  rules. 
Therefore  it  does  not  appear  to  me  that  this  rule 
applies.  Where  it  does  apply  is  where  a  vessel, 
having  a  course  and  being  on  a  course,  is  found 
varying  it  or  making  some  .tlteration  of  it  autho- 
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rised  or  required  by  the  roles.  For  example,  if 
Teasels  are  meeiang  end  on  and  you  port  your 
helm  in  order  to  comply  with  the  requirements  of 
the  role  then  applicaole;  or,  to  take  another 
case,  where  a  Tessel  sees  another  on  her  starboard 
bow,  and  under  the  circumstances  is  required  to 
keep  out  of  the  way ;  or,  to  take  yet  other  cases, 
where  the  following  vessel  has  to  keep  out  of  the 
way  of  the  overtaken  ship,  or  where  a  steamship 
has  to  give  way  to  a  sailing  vessel.  In  all  those 
cases  the  course  is  authorised  by  the  rules,  and  if 
in  so  doing  the  vessel  alters  her  course  by  the 
action  of  her  helm  she  is  required  to  give  notice 
to  the  other  vessel.  Those  are  the  sort  of  illustra- 
tions to  be  given  to  show  that  this  rule  does  not 
apply  where  a  vessel  which  is  on  any  circular 
-course,  which  she  has  adopted  before,  in  order  to 
i-each  the  place  she  desires  to  reach,  and  is  keeping 
on  on  that  course,  acting  the  whole  time  under  a 
starboard  helm.  I  thiiuc  that  in  such  circum- 
stances a  state  of  things  does  not  arise  in  which 
she  should  give  notice  to  the  other  vessel  by 
signals.  That  appears  to  me  to  be  decisive  of 
that  i>oint,  and  1  need  not  pursue  the  further 
proposition,  whether  the  absence  of  compliance 
with  that  rule  contributed,  or  could  have  con- 
tributed, to  the  collision.  I  very  much  doubt 
whether  it  could  have  done  so,  because  the  real 
cause  of  the  collision  was  the  mistake  made 
b^  the  Mowme  in  porting  her  helm  under  the 
ciroumstances.  In  the  circumstances  of  this  case, 
which  are  of  importance,  there  was  no  such  obliga- 
tion placed  upon  the  Bengal  to  give  the  two-blast 
signal,  as  to  render  her  liable  for  not  giving  it, 
and  in  those  circumstances  I  have  to  hold  the 
Moume  entirely  to  blame. 

Solicitors  for  the  plaintiffs,  Pritchard  and  Sant, 
agents  for  Batesons,  Warr,  and  Wimshurst,  Liver- 
pool. 

Solicitors  for  the  defendants,  Thovuts  Cooper 
and  Co. 


v^tmt  €ouxi  oi  In^icaturc. 


COURT    OF   APPEAL. 

Thursday,  Nov.  8, 1900. 

(Before  BiaBT,  Williams,  and  Romek,  L.JJ.) 

Bbenchlet  v.  Higgins.  (a) 

APPEAL   PEOM    THE   CHANCBBT   DIVMIOH. 

Reversionarij  interest — Sale — Expectant  heir — 
Reversioner  of  full  age — Under  value — Unfair 
dealing — Unconscionable  bargain — Sales  of  Re- 
versions Act  1867  (31  Vict.  c.  4),  «.  1. 

The  plaintiff,  who  wot  thirty  years  of  age,  being 
entitled  to  a  reversion  expectant  on  the  death  of 
his  mother,  who  was  seventy-two  years  of  age, 
executed  a  deed  b?/  which  he  sold  lOOOZ.  of  his 
reversionary  interest  to  the  defendant  for  3001. 
On  the  execution  of  the  deed  the  defendant  gave 
the  plaintiff  a  letter  by  which  he  agreed  to  resell 
the  10002.  to  the  plaintiff  within  two  months  on 
payment  to  the  defendant  of  6001. 

The  plaintiff  had  no  independent  advice  in  the 
inatter,  but  wrote  a  letter  to  the  defendant  prior 

(a)  B«poned  by  Vf.  C.  Biss,  Esii. ,  £arrister-at-Law. 


to  the  sale  shounng  he  understood  the  nature 
of  the  bargain  into  which  he  was  about  to 
enter. 
There  was  evidence  that  the  value  of  the  reversion 
of  lOOOI.  in  the  market  was  over  6001. ;  and  it 
also  appeared  that  the  defendant  dictated  a  letter 
for  the  plaintiff  to  send  to  the  solicitors  of  the 
trustees  of  the  fund  making  inquiries  as  to  if, 
which  did  not  say  he  wanted  the  information  for 
the  purpose  of  borrowing  money,  but  gave  another 
reason. 
Held,  Uiat  tJie  purchase  was  not  only  made  at  an 
undervalue,  but  there  had  been  unfair  dealing 
on  the  part  of  the  defendant,  and  therefore  the 
transaction  must  be  set  aside  on  payment  by  the 
plaintiff  of  3001.  and  interest  at  5  per  cent. 
Decision    of  FarweU,   J.    (82    L.   T.  Rep.    143) 

affirmed. 
This  was  an  appeal  from  a  decision  of  Farwell,  J. 
directing  a  deed,  by  which  the  plaintiff  in  con- 
sideration of  300Z.  assigned  a  part  of  his  rever- 
sionary interest  in  certain  trust  funds  to  the- 
defenoant,  to  be  cancelled,  the  plaintiff  repaying^ 
the  3002.  with  interest  at  5  per  cent.,  on  the 
ground  that  it  was  an  unconscionable  bargain. 

The  facts  appear  in  the  report  of  the  case  in  the- 
court  below  and  in  the  judgment  of  the  Court  of' 
Appeal. 

Hughes,  Q.C.  and  A,  H.  Jeasel  for  the  defen- 
dant.— Since  the  passing  of  the  Sales  of  Bever- 
sions  Act  1867  a  puroha^  at  even  a  gross  under- 
value will  not  be  set  aside.  There  must  be  uncon- 
scionable dealing  also — ^that  is,  something  un&ir 
or  fraudulent.  There  was  no  fraud  here.  The 
plaintiff  is  thirty  years  old,  and  fully  understood 
the  bargain  he  was  entering  into.  The  fact  that 
the  defendant  was  privy  to  his  keeping  the  trans- 
action from  the  knowledge  of  the  trustees  of  the 
fund  does  not  affect  the  matter,  for  the  plaintiff 
was  anxious  they  should  not  know  he  was  borrow- 
ing the  money : 

O'Rorke  v.  Bolinghroke,  2  App.  Cas.  814. 

In  cases  where  relief  has  been  given  on  the 
ground  of  an  unconscionable  bargain  there  has 
always  been  a  plea  of  youth,  ignorance,  or  fraud,, 
none  of  which  occur  in  this  case : 

Tyler  v.  Yates,  L.  Bep.  6  Ch.  App.  665 ; 
Earl  of  Ayletford  v.  Jtforri»,  28  L.  T.  Eep.  541  j 
L.  Bep.  8  Ch.  App.  484. 

Xarshall  Hall,  Q.C.  and  George  Lawrence,  for 
the  plaintiff,  were  not  called  on. 

BiGBT,  L.J. — This  is  an  appeal  from  a  decision 
of  FarweU,  J.,  and  depends  principally,  if  not 
altogether,  on  the  construction  of  the  Sales  of 
Reversions  Act  1867.  The  construction  of  that 
Act  has  already  been  considered  in  this  court, 
and  in  Earl  of  Aylesford  v.  Morris  {ubi  sup.)  Lord 
Selbome,  L.C.  considered  the  construction  of  it  at 
very  considerable  length.  I  shall  endeavour  to 
consider  it  upon  the  same  lines,  but  very  much 
more  summarily.  Now,  first  of  all,  the  Act  pro- 
vides that  "  No  purchase  made  bond  fide  and 
without  fraud  or  unfair  dealing  of  any  rever- 
sionaiy  interest  in  real  or  personal  estate  shall 
hereafter  be  opened  or  set  aside  merely  on  the 
ground  of  undervalue."  Now,  to  come  within 
the  meaning  of  the  Act  such  a  purchase  must  be 
made  bond  fide  and  without  fraud  or  unfair  deal- 
ing. We  have  to  consider  what  the  law  was  at 
the  time  the  Act  was  passed  and  whether,  or  how 
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far,  it  has  been  altered  by  the  Act.  As  I  under. 
staiid  it,  the  law  was  that  in  dealini;  with  espeo- 
tant  heirs  (and  the  plaintiff  in  this  case  comes 
within  that  description)  all  persons — whether  they 
were  money-lenders  or  not— -were  bound  to  show, 
and  bad  the  onus  thrown  upon  them  of  proving, 
the  absence  of  fraud  or  nnfair  dealing.  I  do  not 
consider  that  this  Act  of  Parliament  in  the  least 
alters  that.  It  is  incumbent  now  upon  a  person 
who  has  purchased  a  reversion  to  prove  substan- 
tively that  there  was  no  fraud  and  that  there  was 
no  unfair  dealing,  and  then,  if  he  once  establishes 
that,  the  purchase  comes  within  the  Act  and  the 
sale  is  not  to  be  set  aside  merely  for  undervalue. 
Now,  that  role  has  always  been  the  rale  of  the 
Court  of  Chancery  and  has  not  been  in  any  way 
interfered  with  by  this  Act,  but  it  did  operate 
very  hardly  in  certain  cases.  I  will  not  attempt 
to  go  through  all  those  cases,  bat  this  may  be 
«3Jd  to  be  a  type  of  them.  Where,  for  instance,  ii 
father  purchased  a  i-eversion  from  his  son,  and 
there  was  the  most  evident  fair  dealing;  for 
instance,  where  the  reversion  had  been  carefully 
or  in  fact  valued,  where  the  fair  dealing  was 
undoubted,  and  the  father  may  have  been 
perfectly  unwilling  to  purchase  it,  but  bought 
it  for  the  benefit  of  his  son;  if  it  turned 
out  as  a  matter  of  fact  that  the  rever- 
'Sion  was  undervalued — I  do  not  mean  by  a 
mere  nominal  sum,  but  to  such  an  amount  that 
the  court  looked  upon  it  as  material — all  the 
fair  deeding  in  the  world  was  of  no  use,  and  the 
sale  of  the  reversion  wiis  set  aside ;  and  I  think 
I  may  say  that  in  some  cases  the  difference 
between  a  substantial  and  a  really  uusubstantial 
sum  in  the  valuation  was  lost  sight  of,  and  there 
were  hard  cases  where,  because  by  accident  or 
■even  by  the  fault  entirely  of  the  purchaser  the 
"full,  fuir,  and  adequate  value  had  not  been  given, 
the  sale  might  be  set  aside.  It  was,  I  think,  to 
meet  those  cases  that  this  Act  was  passed.  It  is 
possible  it  might  include  other  cases,  but  in  all 
cases  it  is  incumbent  upon  the  purchaser,  resisting 
an  action  to  set  aside  the  sale,  to  show  first  of  all 
that  there  was  no  fraud  and  no  unfair  dealing.  I 
rely  upon  those  words  '•  unfair  dealing."  Now, 
first  of  all,  I  consider  that  the  very  ^t  of  an 
nnfair,  inadequate  price  having  been  given — ^not 
•  of  a  trifling  inadequacy,  but  of  a  very  substantial 
inadequacy — necessarily  had  to  be  considered  on 
the  question,  Was  the  transaction  without  unfair 
dealing  P  I  do  not  say  you  could  always  decide 
upon  that  fact  that  there  was  unfair  dealing  so  as 
"to  take  it  out  of  the  Act  altogether,  but  certainly 
it  is  a  very  material  consideration.  The  courts 
.always  treated,  and  until  a  plain  Act  of  Parlia- 
ment is  passed  reversing  the  rule  they  always  must 
treat,  the  seller  of  a  reveraion  as  being  fettered 
and  bound,  so  it  is  very  difficult  to  establish  that 
a  transaction  with  him  is  quite  fair.  Kow,  let  us 
look  at  the  facts  of  this  case.  The  whold  of  the 
evidence  has  not  been  read  to  us,  but  the  corre- 
spondence has.  It  appears  that  this  plaintiff  is  a 
gentleman  of  about  thirty  years  of  age.  I  do  not 
consider  the  difference  between  twenty-one  and 
thirty  as  for  this  purpose  material.  The  man  of 
twenty-one  may  know  ten  times  as  mnch  of  the 
world  as  the  man  of  thirty.  I  can  judge,  as  the 
defendant  was  able  to  judge,  that  the  plaintiS  is 
not  really  a  clever  man  of  business.  He  was  of  no 
occnpation ;  he  lived  in  London  at  a  club,  or  made 
it  his  address  at  any  rate,  and  it  was  said  he  was 


occupied  by  polo,  hunting,  and  snch  like  things, 
and  occasionally  in  buying  and  selling  horses. 
We  were  asked  to  infer  that  he  knew  all  atwnt 
the  world,  or  that  he  was  in  the  ordinary  sense  a 
man  of  the  world.  I  do  not  infer  it  at  alL  I  find, 
at  any  rate,  he  was  not  a  man  of  business.  I  find 
him  writing  to  the  trustees'  solicitors  to  inquire 
as  to  the  amount  of  jointure  that  he  was  to  get. 
That  is  a  very  significant  thing,  and  there  are 
other  circumstances.  He  went  to  this  defendant 
Higgins  to  borrow  300!.,  which  no  doubt  he 
wanted  to  get  as  quickly  and  with  as  mnch  secrecy 
as  possible.  The  proposal  at  first  was  that  he 
should  have  it  it  he  got  a  surety,  but  the 
gentleman  who  was  proposed  as  surety,  though 
not  in  any  way  objected  to  on  personal  grounds, 
did  not  appear  to  Mr.  Higgins  to  be  pecuniarily 
in  such  a  position  that  he  would  accept  him  as 
security.  It  turned  out,  however,  that  the  plain- 
tiff was  entitled  to  a  reversion  under  the  marriage 
settlement  of  his  father  and  mother,  and  the 
proposal  for  a  loan  was  ultimately  tamed  into  a 
proposal  for  the  purchase  of  a  portion  of  that 
reversion.  The  plaintiff  would  become  entitled 
to  that  reversion  upon  the  death  of  his  mother,  a 
lady  advanced  in  years  at  the  time  the  transaction 
was  concluded,  sue  being  seventy-two  years  old. 
I  believe  she  is  still  living,  or  her  deatih  had  not 
occurred  at  the  time  the  action  came  on  for  trial. 
That  was  a  capital  security ;  as  far  as  I  can  see  it 
might  be  called  a  gilt-edged  security,  upon  which 
a  man  might  in  easily  conceivable  circumstances 
borrow  the  money  benefioiallr.  There  could  be 
no  doubt  as  to  the  nature  and  sufficiency  of  the 
security.  Now,  although  it  is  not  proved, 
for  the  purpose  of  my  judgment  I  feel  bound 
to  assume  that  the  plaintiff  kcew  all  that 
he  was  doing,  and  that  keeping  him  in  the 
dark  was  not  anything  that  Higgins  could  be 
charged  with;  but  there  are  certain  things 
that  he  might  be  and  must  be  charged  with. 
In  the  first  place,  he  helped  the  plaintiff  by  an 
ingenious  letter  addressed  to  the  solicitor  of  the 
trustees  of  the  settlement  to  keep  them  ignorant 
of  the  fact  that  he  was  borrowing  money.  Now, 
thpt  is  a  material  matter.  Is  it  a  fair  trans- 
action not  only  to  act  when  yon  know  that  the 
person  coming  to  you  for  money  is  not  going  to 
those  who  would  bd  in  a  position  to  explain  the 
matter  to  him  and  to  protect  him,  but  actually  to 
assist  him  in  making  out  a  story  that  would 
natisfy  them  and  keep  them  entirely  in  the  dark  ? 
I  do  not  think  it  is.  Then,  in  addition  to  the 
assignment,  it  appears  to  me  material  to  take 
note  of  a  collateral  arrangement — part  of  the 
same  bargain,  but  which  counsel  for  the  defen- 
dant contended  had  nothing  to  do  with  it.  I 
think  it  has  everything  to  do  with  it ;  it  was  part 
of  the  same  transaction.  That  was  an  arrange- 
ment that  the  plaintiff  might  buy  back  the  pro- 
perty that  he  was  selling — the  charge  on  the 
reversion — for  6002.  if  he  did  it  within  the  short 
period  of  two  months.  Why  600!.?  That  was 
about  the  value  of  the  share,  though  the  defen- 
dant gave  only  S002.  for  it.  I  infer  from  that 
that  he  knew  the  real  value  of  the  reversion,  and 
that  he  did  not  tell  this  expectant  heir  its  real 
value,  and  I  think  that  is  abundant  evidence  of 
unfair  dealing,  quite  independently  of  the  impor- 
tant fact  that  the  price  given  was  300!.  and  not 
the  real  value,  600!.  Where  a  man  deals  with  an 
expectant  heir,  assisting  him  to  keep  the  trans- 
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action  secret,  buying  from  him  the  reversion  at 
half-price,  allowing  him  to  redeem  only  on  the 
terms  that  he  should  pay  somewhere  ahout  the 
real  price— to  call  such  a  matter  unfair  is  describ- 
iae  it  very  mildly.  I  do  not  see  how  it  can  be 
otnerwise  than  unfair,  and,  if  so,  the  transaction 
does  not  come  within  the  Act— the  Act  has  no 
i-eference  at  aU  to  such  a  case.  I  oonceire 
that  this  is  a  very  plain  case,  and  that  the 
purchase  must  be  set  aside.  I  have  not  heard 
any  objection  to  the  terms  upon  which  Farwell, 
J.  did  set  aside  the  transaction,  and  I  am  of 
■opinion  that  the  appeal  must  be  di8miB;el  with 
oosts. 

Williams,  L  J. — I  agree.  Before  the  passing 
of  the  Act  31  Yict.  c.  4,  there  can  be  no  doubt 
that  in  every  case  in  which  there  was  a  trans- 
action of  this  sort — that  is  to  say,  a  transaction  in 
the  nature  of  purchase  or  mortgage  with  the 
heir  expectant  to  a  reversion — the  courts,  consider- 
ing that  the  parties  were  not  dealing  on  equal 
terms,  and  the  weakness  which  might  be  pi-e- 
aamed  on  the  side  of  the  heir  expectant,  used  to 
throw  upon  the  persons  so  dealing  with  the 
«xpectant  heir  and  reversioner  the  onus  of 
proving  that  the  transaction  was  fair  ;  and  used, 
if  that  onus  was  not  proved,  to  undo  the  trans- 
action. Of  course,  one  of  the  matters  which  had 
to  be  proved  by  the  person  who  had  dealt  with 
the  heir  expectant  was  that  the  transaction  was 
fair  in  point  of  price,  and  the  result  was  that,  if 
he  failed  to  prove  that  the  price  was  an  adequate 
price,  he  had  failed  to  remove  the  presumption 
of  fraud — which  was  a  rebuttable  presumption 
— arising  on  tne  position  and  relation  of  the 
parties.  Then  this  Act  of  Parliament  was  passed, 
sect.  1  of  which  says  :  "  "No  purchase  made  bond 
fide  and  without  fraud  or  unfair  dealing,  of  any 
reversionary  interest  in  real  or  personal  estate 
shall  be  opened  or  set  aside  merely  on  the  ground 
of  Undervalue  '* ;  and  we  have  to  consider  what  is 
the  law  as  it  is  constituted  since  the  passing  of 
that  Act  of  Parliament.  The  matter  was  much 
discnssed  in  the  caee  of  Earl  ofAyletford  v.  Mm-ris 
Xubi  sup.),  in  which  case  Lord  Selbome  delivered 
the  judgment  of  the  court.  Lord  Selborne,  in 
«peaking  of  the  effect  of  the  statute,  says  that  31 
Yict.  o.  4,  "is  carefully  limited  to  purchases  made 
'  bond  fide  and  without  fraud  or  unfair  dealing,' 
and  leaves  undervalue  still  a  material  element  in 
■cases  in  which  it  is  not  the  sole  equitable  ground 
for  relief.  These  changes  of  the  Jaw  have  in  no 
degree  whatever  altered  the  onusprobandi  in  those 
cases  which,  according  to  the  language  of  Lord 
HardwicVe,  raise  '  from  the  circumstances  or  the 
conditions  of  the  parties  contracting — weakness 
on  one  side,  usury  on  the  other,  or  extortion,  or 
advantage  taken  of  that  weakness ' — a  presump- 
tion of  fraud."  Kow,  that  being  the  state  of 
things,  the  onus,  as  I  understand  that  judg- 
ment, is  still  thrown  upon  the  person  dealing 
with  the  heir  expectant  to  rebut  the  presump- 
tion arising  from  the  circumstances  and  condi- 
tions of  the  parties  contracting,  but  it  is  no 
longer  true  that  the  mere  proof  of  inadequacy 
■of  price  will  render  it  impossible  for  him  to 
rebnt  that  presumption,  and  the  statute  seems 
to  me  to  show  what  he  must  do  in  order  to 
«ebut  the  presumption.  He  most  show  that  the 
purchase  was  made  bond  fide  and  without  fraud 
and  without  unfair  dealing.  Kow,  so  far  as 
actual  fraud  in  fact  is  concerned,  I  do  not  think 


that  the  learned  judge  found  that  it  existed  here. 
But  he  found  that  the  price  was  inadequate,  and 
grossly  inadequate.     Although  the  mere  fact  of 
the  price  being  grossly  inadequate  is  undoubtedly 
a  material  element  to  take  into    consideration 
when  dealing  with  the  question  whether  the  ofius 
on  the  person  dealing  with  the  heir  expectant  has 
been  satisfied — tliat  is,  the  presumption  of  fraud 
has  been  rebutted — I    doubt  whether   you    can 
merely  upon  the  ground  of  inadequacy  of  price 
since  the  statute,  say  that  the  party  has  failed  in 
the  onus  which  has  been  cast  upon  him.    But  it 
is  not  necessary  in  this  case  to  go  that  length. 
Although  it  may  be  that  in  this  case  there  is  no 
proof  of  fraud,  that  there  is  no  proof  of  what 
Lord  Selbome  in  Earl  of  Aylenford  v.  Morris 
(ubi  sup.)  refers  to  as  a  deceit  or  circumvention, 
yet  the  circumstances  quite  apart  from  the  in- 
adequate  price,  considered  alone,  do  show  that 
there  was  unfair  dealiog.     Now,  what  is  there 
that  you  have  to  add  to  the  grossly  inadequate 
price  here,  because,  folio ;ring  tne  ruling  of  Lord 
belbome,   I  take  into  consideration  the  grossly 
inadequate  price,  and  I  look  to  see  whether  there 
is  anything  else  going  to  show  that  there  was 
unfair  dealmg,  by  which  I  understand  taking  an 
unfair  advantage  of    the  weakness  of  the  heir 
expectant  or  his  desire  to  avoid  publicity  or  any- 
thing of  that  sort.    It  seems  to  me  that  one  only 
has  to  look  at  the  correspondence  to  see  it  proved 
to  demonstration  that  Mr.  Higgins  did  take  an 
unfair     advantage    ot     the    weakness   of    Mr. 
Brenchley,  because,  it  being  proposed  for  the 
security  of  Mr.  Higsins  that  a  reference  should 
be  made  to  the  solicitors  for  the  trustees  of  the 
fund  in  respect  of  which  Mr.  Brenchley's  rever- 
sion arose,  what    does  Mr.   Higgins  do  r>      He 
not  only  suggests  to  Mr.    Brenchley  that  it  is 
unnecessary  for  him  to  let  those  solicitors  know 
that  he  is  borrowing  money  or  otherwise  dealing 
with   this  reversion,   but   tie  positively  suggests 
in  a  letter   which    was    dictated    by    him    the 
precise  misrepresentation    which  should  be  pnt 
forward  in  order  to  keep  those   solicitors  in  the 
dark — I  mean  the  suggestion  that  Mr.  Brenchley 
should  express  desire  to  know  whether  he  could 
make  any  and  what  settlement  in  the  event  of  his 
marriage.    Under  those  circumstances,  the  con- 
clusion of  fact  which  I  draw  in  this  case  is  that 
it  was   the   desire  of  Mr.  Higgins,  if  be  could, 
to  prevent  Mr.    Brenchley  getting  professional 
advice.    He,   of  course,   knew  that  if  the  truth 
was  told  to  the   solicitors  for  the  trustees  that 
it  was  extremely  probable  that  professional  advice 
would  be  proffered  to  Mr.  Brenchley,  dissuading 
him  from  entering  into  that  transaction.    That 
being  so,  I  will  not  go  into  the  numerous  other 
matters  which  seem  to  me  to  impeach  the  fair- 
ness of  the  transaction.    But,  taking  that  alone, 
we  have  here,  first,  a  desire  on  the  part  of  Mr. 
Higgins  to  prevent  Mr.  Brenchley  getting  profes- 
sional advice,  actively  supported  by  the  sugges- 
tions   and    the  dictated  letter  of  Mr.   Higgins 
himself;  secondly,  the  gross  inadequacy  of  price, 
which  is   no   longer  the  mere  gross  inadequacy 
of  price,  because  it  is  the  gross  inadequacy  of 
price  plus  the  unfair  dealing  of  Higgins  in  thus 
seeking   to    prevent    Brenchley   takmg    profes- 
sional  advice,    Brenchley   being   a    man    who^ 
according   to   the    doctrines    to    which    I    have 
already  referred,   was  a  man  in  such  a  position 
that  he  was  under  a  weakness  of  which  advan. 
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tage  might  be  taken.  Under  those  clrcum- 
■ta&oes,  without  deciding  that  the  inadequacy  of 
price,  aithoudti  gross,  if  it  had  stood  alone  would 
hare  been  srdBcient  since  the  statnte,  it  seems 
to  me  that,  if  you  take  the  inadequacy  of  price 
0118  these  other  matters  connected  with  the 
transaction,  it  is  impossible  to  say  that  this  was 
a  purchase  bond  fide  made  without  fraud  and 
niuiont  unfair  dealing. 

BoHXB,  L.J. — I  agree.  The  learned  counsel 
for  the  appellant  tried  to  persuade  us  to  consider 
a  pnrely  academic  question.  Whether  since  the 
Act  31  Vict,  a  4,  inadequacy  of  price,  even  though 
gross,  would  be  snfSoient  in  itself  to  upset  the 
purchase  of  a  reversion,  apart  from  all  oUier  con- 
Bideratians.  It  appears  to  me  useless  to  argue 
inch  a  iioint.  You  must  of  necessity  consider 
some  other  cironmstances  of  the  purchase  to  some 
extent.  For  instance,  it  may  well  be  that  even 
gross  inadequacy  of  price  may  not  be  sufficient  in 
itself  to  upset  the  sale  of  a  reversionary  interest 
under  some  special  and  peculiar  circumstances 
that  one  could  imagine.  Suppose,  for  example, 
a  father  having  a  reverwon,  wishing  to  give  a  son 
an  advantage,  sells  it  to  the  son  for,  say,  half  its 
real  value,  the  father  well  knowing  the  value  of 
the  reversion  and  the  son  being  penectly  innocent 
in  the  matter  and  not  unduly  persuading  his 
father.  Of  course,  in  such  a  case  as  that  you 
could  not  lay  hold  of  the  gross  inadequacy  of 
jirice  and  say  that  ill  itself  is  sufficient  to  enable 
the  father  to  upset  the  sale,  as  against  the  son. 
To  see  whether  gross  inadequacy  of  price  would 
be  sufficient  to  set  aside  a  sale  yon  must  of 
eonrse  look  at  the  general  circumstances  of  the 
fale — ^between  whom  it  was  made  and  how  it 
was  brought  about.  Undoubtedly,  under  many 
ordinary  circumstances  of  the  sales  of  reversions, 
gross  inadequacy  of  price  might  in  itself  be  suffi- 
cient to  enable  the  courts  to  conclude  that  the 
purchase  was  an  unfair  one  as  against  the  pur- 
chaser. In  such  a  case  the  purchaser  could  not 
avail  himself  of  the  benefit  of  the  Act,  for  the  Act 
does  not  apply  at  all  to  purchases  unless  they  were 
made  bona  fide  and  without  fraud  or  unfair  dealing, 
and  in  that  case  the  purchaser  could  not  avail 
himself  of  the  protection  of  the  Act.  and  the 
case  would  have  to  be  dealt  with  by  the  com-te 
upon  the  ordinary  principles  of  equity  applicable 
to  it.  Kow,  in  the  present  case  it  is  sufficient  to 
say  that,  looking  at  the  unchallenged  facts,  the 
sale  of  Uiis  reversion  at  the  price  here  given  for 
it  was  under  the  circumstances  unfair,  to  say  the 
least.  We  need  not  consider  whether  it  might 
not  also  be  stigmatised  as  being  in  the  eyes  of 
this  court  of  equity  a  fraud.  That  being  so,  the 
purchaser  here  cannot  avail  himself  of  the  pro- 
tection of  the  Act.  The  Act  does  not  apply  at 
all,  and  therefore  we  have  to  consider  the  ordi- 
nary case  of  the  sale  of  a  reversion  for  a  grossly 
inadequate  price — an  unconscionable  sale  and 
price — effected  under  circumstances  which  it  is 
clear  a  court  of  equity  will  consider  and  hold 
such  a  purchase  as  this  cannot  for  a  moment 
stand.  I  consider  that,  when  the  admitted  facts 
of  this  case  are  rightly  understood,  in  the  eyes  of 
a  court  of  equity  this  case  was  pi:actically  un- 
arguable. 

Solicitors  for  tlie  plaintiff.  Peacock  and  Ooddard, 
agents  for  Moody  and  Woolley,  Derby. 

Solicitor  for  the  defendant,  C.  F err ott- Smith. 


Friday,  Jan.  18. 
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Be  Shaw  ;  Ex  parte  GiVL.  (a) 

APFKAL  IN  BANKRUPTCY. 

Bankruptcy — Petition — Antecedent  proposed  fraai 
by  one  of  t\e  petitioning  erediton — "  Si^icietit 
cause"  for  dismiaiing  petition — Bankruptcy  Act 
1883  (46  &  47  Vict.  c.  62),  s.  7.  itib-s.  (3). 

On  the  23rd  July  1900  8..  being  in  difficulties, 
called  a  meeting  of  hia  creditors  at  which  it  was 
resolved  by  them  to  aceepf  a  composition  of  10s. 
in  the  pound.  A  few  days  rUbseqtiently  G.,  a 
creditor  who  had  not  been  present,  called  on  8. 
and  said  that  he  would  not  assent  to  the  compo- 
sition unless  8.  gave  him  a  promissory  note  for 
the  balance  of  the  debt  due  to  him,  and  on  the 
1st  Aug.  he  sent  8.  a  promiuory  note  for  half 
the  amount  of  his  debt,  requesting  8.  to  sign  and 
return  it.  B.  declined  to  accede  to  this  sugges- 
tion. The  proposed  cumpoiition  having  fallen 
through,  8.  on  the  ith  Aug.  executed  a  died  of 
assignment  of  all  his  propifrly  to  trustees  for  the 
benefit  of  his  creditors  generally. 
On  the  28th  Aug.  G.  and  another  creditor,  who  toa» 
in  no  way  connected  with  the  proposed  secret 
arrangement,  presented  a  petition  in  bankruptcij 
against  8.,  the  debt  of  neither  of  them  alone 
being  502. 
Held,  that  there  was  "  sufficient  cause "  for  de- 
clining to  make  a  receiving  order  within  the 
Bankruptcy  Act  1883,  ».  7,  sub-s.  (3). 
Decision  of  Divisional  Court  (83  L.  T.  Bep.  487} 

reversed. 
This  was  an  appeal  by  a  debtor  against  an  order 
of  the  Divisional  Court  (Wright  and  Fhillimore,. 
J  J.)  directing  a  receiving  order  to  be  made  against 
him  and  reversing  an  order  of  the  registrar  of  th& 
County  Court  at  Oldham,  who  had  dismissed  th& 
bankruptcy  petition  on  the  ground  that  there  was 
"  sufficient  cause "  for  not  making  a  receiving 
order  within  sect.  7,  sub-sect.  3,  of  the  Bank- 
ruptcy Act  1883. 

The  facts  are  fully  stated  in  the  report  of  the 
case  in  the  coart  below. 

8eott  Fox,  Q.C.  and  J.  J.  Wright  for  the  appeU 
lant.  —  There  was  "sufficient  cause"  here  for 
refusing  to  make  a  receiving  order.  Gill  at- 
tempted to  use  the  bankruptcy  law  for  a& 
improper  purpose,  and  this  is  a  worse  case  than 
Be  Otway  (72  X.  T.  Rep.  452;  (1895)  1  Q.  B.  812). 
[Williams,  L.J.  referred  to  Ex  parte  Banner ;. 
Be  Blythe  (44  L.  T.  Rep.  908 ;  17  Ch.  Div.  480).] 

Herbert  Seed,  Q.C.  and'  H.  Titidal  Atkinson- 
tor  the  petitioning  creditors. — ^Nothing  is  sug- 
gested against  the  conduct  of  Satcliffe,  the  co- 
petitioner  of  Gill.  AU  that  Gill  did  has  nothin;^ 
to  do  with  this  bankruptcy  petition,  for  it  was 
presented  in  consequence  of  the  execution  of  the 
deed  of  assignment.  The  propoEed  secret  arrange- 
ment was  in  connection  with  the  antecedent- 
proposal  to  pay  a  composition  of  10«.  in  the 
pound.  Gill  never  assented  to  the  assignment,, 
and  never  pretended  to  the  other  creditors  that 
he  was  willing  to  take  the  10<.  in  the  pound  first 
offered.  The  petition  was  filed  withoat  any 
ulterior  purpose,  such  as  extortion  or  to  pOk 
pressure  on  the  debtor.  When  it  was  ffled  all 
the  proceedings  with  reference  to  the  proposed 
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composition  were  at  an  end,  and  then  the  at- 
tempted secret  arrangement  was  at  an  end  also. 
An  attempted  fraud  by  one  creditor  on  the  other 
«reditoi's  does  not  prevent  him  filing;  a  bankruptcy 
petition  for  ever  after.  Filing  this  petition  was 
not  an  abuse  of  the  process  of  the  court,  and  it 
flhonld  be  allowed  to  proceed;  and  the  proposed 
arrangement  cannot  affect  it  -. 

King  t.  BmderBon,  79  L.  T.  Bep.  37 ;  (1898)  A.  C. 
720. 

BiOBT,  L.J. — In  this  case  the  bankruptcy 
petition  is  presented  by  two  creditors  of  the 
names  of  Gill  and  Sutcliffe.  The  reason  it  is  pre- 
sented by  more  creditors  than  one  is  apparent 
from  the  fact  that  neither  creditor  has  a  debt 
■equal  to  501.  No  suggestion  has  been  made 
-against  Sutcliffe,  but  it  will  be  of  no  avail  to 
treat  him  as  having  independent  rights,  because 
those  rights,  unless  his  co-petitioner  has  similar 
rights,  would  not  entitle  him  to  a  receiving  order 
in  bankruptcy.  The  question  therefore,  and  I 
think  the  sole  question  in  substance  in  this 
«pi>eal,  is  whether  the  other  creditor,  Gill,  has  so 
■conducted  himself  that  he  has  no  right  in  accord- 
ance with  the  rule  in  bankruptcy  to  avail  himself 
■of  an  act  of  bankruptcy  committed  on  the  23rd 
July  1899,  that  act  ot  bankruptcy  being  a  decla- 
ration of  insolvency  made  at  a  meeting  of 
•creditoi's,  or  whether  he  has,  within  the  meaning 
of  cases  that  have  already  been  decided  or  accord- 
ing to  the  principle  on  which  those  cases  have 
h^ia  decided,  precluded  himself  from  relying  upon 
that  act  of  bankruptcy.  Now,  it  was  admitted, 
»nd  could  not  be  denied,  that  if  a  creditor  goes  to 
his  debtor  and  says :  "  You  owe  me  so  much,  I 
■can  proceed  in  bankruptcy  agtunst  you ;  you  will 
not  like  that ;  pay  me  something  extortionate, 
something  altogether  beyond  what  you  owe  me  at 
law,  or  I  will  file  a  petition,"  that  petition  cannot 
he  made  the  basis  of  a  receiving  order ;  and  very 
properly,  for  though  the  petition  itself  will  only 
t>e  that  which  is  within  the  right,  so  far  as  there 
is  a  right,  of  a  creditor,  and  will  only  have  the 
■effect  of  distributing  the  property  according  to 
the  rales  of  bankruptcy,  yet  the  previous  conduct 
■of  the  creditor  would  make  it  plain  that  he 
was  using,  or  attempting  to  use,  the  bankruptcy 
proceedings  as  the  means  of  unduly  extorting 
what  was  not  due  to  him.  [His  Lordship  then 
referred  to  the  facts,  and  continued :]  Now,  the 
fact  of  the  propos'jd  fraud  is  not  in  any  way 
■denied,  but  certain  suggestions  are  made  which 
I  must  altogether  repudiate.  I  am  not  going 
in  any  way  to  assume  that  because  a  man 
has  proposed  or  even  carried  out  a  fraud  he  is  to 
be  deprived  of  rights  which  he  has  at  law  in 
general.  I  do  not  suggest  that  Fhillimore,  J.  was 
•rather  hasty  in  using  the  word  "  outlaw  " ;  but  no 
■one  proposes  to  make  the  person  concerned  an  out- 
law at  all.  The  only  question  is  whether,  after 
what  he  did  under  the  circumstances  in  which 
lie  did  it,  he  has  a  right  to  present  a  petition 
against  Shaw  founded  on  an  act  of  bankruptcy 
■committed  at  the  meeting  of  the  23rd  July,  or, 
perhaps  I  may  add,  whether  he  can  give  any 
tmiher  right  than  he  would  have  had  to  Sutcliffe, 
the  other  petitioner.  I  say  he  could  not.  What 
was  in  the  mind  of  the  person  who  made  this 
fraudulent  proposal  P  "  U  I  stand  out,  you  know 
I  can  join  in  taking  proceedings  against  you." 
Mr.  Shaw  must  have  understood  that.    He  Knew 


he  was  being  tempted  to  escape  liability  from. 
proceedings  by  this  creditor  by  keeping  this  trans- 
action dark.  The  object  of  the  composition  deed 
was  to  avoid  bankruptcy,  and  the  proposal  was 
that  the  composition  should  apparently  be  assented 
to,  in  which  case  bankruptcy  would  have  been 
avoided.  I  take  it,  then,  that  it  was  equivalent  to 
saying,  "  If  you  commit  this  fraud  we  will  make 
you  safe  against  bankruptcy."  It  is  not  necesaaij' 
to  inquire,  in  the  view  1  take,  how  long  the  dis- 
ability to  take  bankruptcy  proceedings  will  last, 
and  I  only  hold  that  the  disability  was  to  take 
bankruptcy  proceedings  in  respect  of  the  act  of 
bankruptcy  then  committed.  If  the  bankruptcy 
petition  had  been  founded  entirely  on  the  deed  of 
assignment  which  was  afterwards  executed  on 
the  4th  Aug.,  what  I  am  now  saying  might  not 
be  applicable ;  but  in  fact  the  petition  was  founded 
on  the  act  of  bankruptcy  committed  on  the  23rd 
July,  and  I  think  we  are  not  going  outside  the 
principle  of  the  cases  when  we  nold  that  a  man, 
who  has  committed  himself  in  this  maimer 
to  a  proposed  fraud  to  be  carried  out  in  his 
favour  in  consideration  of  his  giving  his  apparent 
assistauoe  to  a  debtor  to  avoid  bankruptcy,  ia 
precluded  afterwards  from  taking  banKmptcy 
proceedings  on  that  very  transaction.  This 
question,  of  course,  turns  on  the  construction 
of  sect.  7,  sub-sect.  3,  of  the  Bankruptcy  Act 
1883.  I  think  "  sufficient  cause "  was  shown 
here.  The  case  of  Be  Oheay  {\M  sup.)  and  the 
other  cases  on  the  point  show  that  to  nse,  or 
even  attempt  to  use,  bankruptcy  proceedings  for 
the  purposes  of  fraud  or  extortion,  althongn  the 
attempt  may  fail,  is  a  sufficient  cause  for  refusing 
on  the  petition  of  that  creditor  to  make  a  receiving 
order.  It  is  not  necessary  to  bring  the  case 
within  that  doctrine  that  the  petition  should 
actually  have  been  presented  at  the  time  the 
fraud  is  attempted.  If  in  the  same  trans- 
action the  fraud  has  been  attempted,  I  think 
that  a  debt  which  has  been  used  as  a  means 
of  extortion  cannot  afterwards  be  made  use  of  as 
a  means  of  getting  a  receiving  order.  That  being 
so,  I  do  not  think  we  have  any  discretion  but  to 
reverse  the  decision  of  the  Divisional  Court  and 
to  restore  matters  to  the  position  in  which  they 
were  left  by  the  registrar  when  he  refused  to 
make  a  receiving  order. 

WILLLA.MS,  L.J.— -I  agree.  Counsel  for  the 
petitioning  creditor  took  the  only  line  which 
could  be  taken  with  any  chance  of  success  when 
they  said  that  the  present  petition  on  which  the 
registrar  refused  to  make  the  receiving  order  is 
not  the  petition  on  which  he  threatened  to  present 
an  order  to  coerce  the  debtor  into  committing  a 
fraud  against  his  creditors  for  the  petitioner's 
benefit.  It  is  not,  I  think,  really  disputed  that  if 
immediately  after  the  conversation  and  the 
debtor's  refusal  to  consent  to  the  proposal  the 
creditor  Gill  had  gone  out  and  presented  a  bank- 
ruptcy petition,  it  would  have  been  a  tainted  pe- 
tition on  which  he  as  petitioner  could  not  pos- 
sibly be  properly  granted  a  receiving  order.  But 
it  was  contended  that  this  is  not  the  scourge 
which  he  said  he  would  apply  if  the  debtor  would 
not  take  part  in  the  fraud  for  his  benefit,  bat 
that  it  is  an  independent  petition  presented  in 
consequence  of  later  proceedings  which  reenlted 
in  a  deed  of  assignment  in  favour  of  his  creditors, 
and  this  petition  was  presented,  not  because  the 
debtor  would  not  take  part  in  the  proposed  fraud. 
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bnt  beoauBe  this  creditor  wonld  not  assent  to  the 
propoeal  for  that  deed  of  assignment.  Bnt  I  do 
sot  think  that  that  contention  is  supported  by  the 
facts,  and  under  those  circumstances  I  entirely 
agree  that  this  is  a  case  of  a  tainted  petition  and 
that  there  was  the  amply  sufficient  cause  for 
not  granting  a  receiving  order  on  it. 
Stibling,  L.J. — I  agree. 

Solicitors  for  the  debtor,  Firth  and  Co.,  agenti 
for  J.  W.  Pierey,  Huddersfield. 

Solicitors  for  the  creditors,  Bower,  CoUon,  and 
Bower,  agents  for  Longbotham  and  Co.,  Halifax. 


HIGH    COURT   OF   JUSTICE. 

OHANCEBT  DIVISION. 

Thuriday,  Jan.  17. 

(Before  Buckley,  J.) 

Standfobd  «.  Roberts,  (a) 

Beitled  land — Capital  monev«  —  Large  building 
let  off  in  office* — Dry-rot — New  concrete  floor — 
"Alteration*" — Intention  to  let — Settled  Land 
Act  1882  (45  <&  46  Viet.  c.  38).  s.  26— Set(2ed 
Land  Act  1890  (53  &  54  Viet.  c.  69),  ».  13,  (n.). 

Capital  montye  had  been  applied  under  an  order 
of  the  court  in  the  purehaee  of  a  large  building 
situated  in  the  dty  of  LoneUm  and  let  out  as 
offices  to  members  of  the  Stock  Exchange.  The 
basenient  had  been  invaded  by  dry-rot,  and 
application  was  made  by  the  tenant  for  life, 
under  the  Settled  Land  Act  1890,  s.  13  {ii.),for 
an  order  authorising  the  expenditure  out  of 
capital  moneys  remaining  in  court  of  a  sufficient 
sum  to  lay  down  a  concrete  floor,  whereby  it 
was  anticipated  that  the  spread  of  the  mischief 
would  be  effectually  stopped,  Praciicjlly  all 
the  rooms  were  let,  mostly  at  yearly  tenancies, 
but  the  basement  tenants  were  complaining,  and 
their  floors  had  had  to  be  repaired  on  numerous 
occasions. 

Held,  that  the  proposed  works  were  an  "  altera- 
tion "  within  the  meaning  of  the  tub-section, 
and  were,  moreover,  an  "alteration  reasonably 
necessary  or  proper  to  enable  "  the  building  "  to 
be  let."  . 

Held  also,  that  "present  intention  to  let,"  as  laid 
doum  in  Be  Teissier's  Settled  Estates  (68  L.  T. 
Sep.  278;  (1893)  1  Ch.  J53)  and  Be  Lord 
Gerard's  Settled  Estates  (69  L.  T.  Bep.  393,- 
(1893)  3  Ch.  252)  means  intention  to  let  at  die- 
tinguished  from  intention  to  occupy,  and  that  it 
is  not  essential  fcr  the  application  of  the  sub- 
section that  there  should  be  an  immediate  inten- 
tion to  find  a  tenant. 

This  was  a  summons  under  sect.  13  of  the 
Settled  Land  Act  1890,  and  the  question  was 
whether  the  proposed  works  were  within  sub- 
sect,  (ii.). 

William  Standford  by  his  will  settled  a  con- 
eiderable  sum  of  money  upon  trusts  under  which 
the  plaintiff  was  tenant  for  life  and  the  defen- 
dant an  infant  tenant  in  taiL 

The  funds  had  been  paid  into  conrt  in  the 
present  snit. 

Under  an  order  made  in  the  action  in  April 
1900,   the   trustees  purchased  certain  leasehold 

*         (a)  Reported  by  A.  L.  MOMIS,  E*q.,  UarritMr-at-Lkw. 


premises  known  as  Gopthall  House,  No.  13, 
Gopthall-aTenue,  in  the  city  of  London,  for  the 
sum  of  32,6502.,  and  the  purchase  price  wa» 
satisfied  out  of  the  capital  moneys  in  court. 

The  house  contained  about  150  rooms  of  which 
thirty-three  were  in  the  basement,  and  all  were 
let  out  as  ofiSoes  to  members  of  the  Stock 
Exchange  for  various  terms  ranging  from  a  leaso 
of  forty-two  years  to  monthly  agreements,  bnfc 
mostly  on  yearly  tenancies ;  and  the  tenants  were 
constantly  changing. 

At  the  time  of  the  application  only  one  set  of 
two  rooms  in  the  basement  was  unoccupied. 

Owing  to  certain  stiTictural  defects  and  the 
consequent  want  of  proper  ventilation,  the  base- 
ment became  afEected  with  dry-rot,  and  the 
boards  had  had  to  be  replaced  on  fourteen  diffc" 
rent  occasions.  Finally,  in  July  1900,  one  of  the 
tenants  in  the  basement  declined  to  continue  in 
occupation  unless  his  floor,  which  had  been 
injured  by  the  dry-rot  and  also  by  a  badly  laid 
drain,  wai  made  good;  but  he  was  willing  t» 
remain  and  to  take  the  two  vacant  rooms,  on  con- 
dition that  his  premises  were  repaired  in  a  perma- 
nent and  substantial  manner. 

The  necessary  work  was  thereupon  done  at  a 
cost  of  592.  7(. 

An  architect  and  surveyor  was  then  called  in  to 
report  upon  the  general  condition  of  the  premises, 
and  the  following  paragraph  is  extracted  from 
an  affidavit  made  by  him  in  support  of  the 
summons: 

la  the  bssement  of  the  sUd  bnUding  thers  are  ahont 
thirty  rooms  let  u  offloee,  the  wooden  floors  of  whioh 
are  oonstrDoted  over  a  bed  of  concrete  with  sleeper 
joistB  and  floor  boards  in  the  ordinary  way.  The  said 
floors  are  3lt.  or  4ft.  below  the  external  area,  and  in 
coneequenoe  have  no  ventilation,  and  none  can  bo 
obtained  without  extensive  etmotoral  alteratiooa,  and 
even  then  satiafaotory  ventilation  could  not  be  provided. 
The  result  of  this  itate  of  things  ia  that  nearly  all  the 
floors  of  the  said  rooms  in  the  basement  are  more  or  lec9 
affected  with  dry-rot,  and  aome  vtry  badly  eo.  I  am  of 
opinion  that  the  proper  oourse  to  adopt  in  the  present 
case  is  to  take  np  the  whole  ot  the  floors  and  to  snbati- 
tate  for  them  solid  floors  of  oonorete  covered  with 
blocks  over  the  whole  basement.  This  is  the  only 
radical  and  satisfactory  cure  for  the  conditions  obtaining 
in  the  said  bnildin;.  If  the  preient  floors  are  patched 
up  and  repaired  as  ocoasion  may  require  the  dry-rot  is 
certain  to  return,  and  there  is  very  considerable  risk  o( 
its  spreading  thronghout  the  bnildiog,  whioh  wonld  b» 
a  very  serious  matter.  If  new  floori  were  provided  in 
the  manner  above  suggested,  they  wonld  form  a  perma- 
nent improvement.  The  presence  of  dry-rot  in  the 
floors  makes  the  atmosphere  of  the  rooms  musty  and 
anpleasant,  and  as  the  decay  pr.igre88as  the  woodwork 
gives  way,  which  not  only  iiiTOl?es  risk  of  accident, 
bnt  also  oansee  great  inconvenience  and  annoyance  to 
the  tenants,  and  renders  it  impossibio  to  re-let  tho 
rooma  at  a  fair  rent. 

The  tenant  for  life  took  out  a  summons  asking; 
that  the  sum  of  400/.  for  the  expenses  of  the 
proposed  alteration,  and  the  sam  of  592. 78.  already 
laid  out  might  be  paid  out  of  the  funds  in  court 
representing  capital  moneys. 

Waee  for  the  plaintiff. — I  aak  tor  the  order  to 
be  made  under  sect.  13,  sub-sect  (ii.)  ot  the 
Settled  Land  Act  1890  as  being  an  "adteration  in 
buildings  reasonably  necessary  or  proper  to 
enable  the  same  to  be  let."  The  house  in  ques- 
tion here  was  purchased  as  an  investment',  and  is 
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not,  and  was  never  intended  to  be,  the  residence 
of  the  tenant  for  life.  That  distingaishes  this 
«ase  from  Be  Testier'a  Settled  E$tcUe$  (68  L.  T. 
Bep.  278 ;  (1893)  1  Ch.  153)  and  Be  Lord  Gerard'e 
Settled  EstaUs  (69  L.  T.  Bep.  393;  (1893)  3  Gb. 
252,  which  will  be  cited  against  me. 

E.  F.  Ball  for  the  trustees. 

Btuikvnaeier  for  the  infant  tenant  in  tail.— 
First,  the  proposed  works  involre  a  reconatroction 
of  the  bniiding,  and  not  merely  an  "  alteration  "  ; 
secondlv,  they  are  not  "  necessary  "  to  the  letting 
of  the  honse,  for  ordinary  repairs  to  the  boards 
will  snfllce  for  that  purpose ;  and  thirdly,  there 
is  no  present  intention  to  let,  because  practically 
-all  the  sets  are  already  let.  I  rely  on  Re  Teittier 
•(uhi  sup.)  and  Be  Lord  Oefard  (iM.  tup.). 

Buckley,  J. — Owing  to  the  large  application 
wliich  sect.  13  of  the  Settled  Land  Act  1890  hajs, 
and  the  frequency  of  the  applications  under  it,  it 
appears  to  me  that  the  question  raised  on  this 
summons  is  of  considerable  importance.  [His 
Lordship  then  stated  the  facts,  and  said  that  it 
was  evident  that  the  property  was  acquired  by 
tiie  trustees,  not  with  a  view  to  occupation  by  the 
tenant  for  life,  but  as  an  investment  from  which 
income  would  be  derived  by  the  letting  of  the 
rooms,  and  continued :]  The  first  objection  taken 
on  the  part  of  the  infant  tenant  in  tail  in 
remainder  is  that  the  execution  of  such  works  as 
these  does  not  fall  within  the  words  "  additions 
to  or  alterations  in  buildings  reasonably  neces- 
sary or  proper  to  enable  the  same  to  be  let,"  in 
«ect  13  (ii.)  of  the  Settled  Land  Act  1890.  It 
appears  to  me  that  these  works  do  fall  within 
the  word  "  alterations."  By  way  of  illustration 
I  will  suppose  that  there  is  a  house  with  walls  so 
'Constructed  that,  by  reason  of  the  exposed  sitoa- 
tion  in  which  the  house  stands,  the  wet  drives 
in  through  the  walls  and  the  house  becomes 
^Utinhabitable.  If  those  waUs  are  pulled  down 
.and  replaced  by  a  double  brick  wall,  it  is,  I  think, 
«lear  tnat  that  would  be  an  alteration,  a  stme. 
taral  alteration,  required  to  make  the  honse 
^bitable.  It  seems  to  me  that  the  alteration 
proposed  in  this  case  is  of  the  same  nature.  The 
floor  is  80  constructed  that  dry.rot  has  got  in 
and  is  likely  to  spread.  It  is  an  enemy  which 
has  invaded  the  noor  and  may  reach  the  wood- 
work  above,  and  do  serious  injury.  Indeed,  a 
etructural  alteration  is  required  to  make  the  house 
habitable.  The  effect  of  what  is  proposed  to 
be  done  wUl  be  to  substitute  for  what  I  may 
call  the  lower  horizontal  wall  of  the  house  a 
new  and  better  one,  and  it  will  be  a  substantial 
alteration  if  the  enemy  dry-rot  is  thereby 
«xcluded.  The  second  pomt  is,  whether  this  is  an 
alteration  "reasonably  necessary  or  proper"  to 
enable  this  property  to  be  let.  I  understand 
"  i-easonably  proper  to  mean  something  which, 
although  not  absolutely  necessary,  is  what  a 
reasonable  and  prudent  owner  of  property,  if  he 
were  the  absolute  owner,  would  do  to  make  his 
house  habitable.  Mr.  Buckmaster  says  that  tenants 
tk-ill  be  found  if  planks  in  the  floor  are  roplaced 
from  time  to  time.  I  agree  that  the  new  floor  is 
not  absolutely  necessary,  but  in  my  opinion  it  is 
what  a  reasonable  and  prudent  owner  would  do  if 
he  wero  absolutely  entitled  to  the  property.  The 
third  point  is,  whether  the  alteration  is  proposed 
with  a  view  to  enable  this  house  to  be  let.  At  the 
present  moment  all  the  rooms  with  one  exception 


aro  let,  substantially  they  aro  all  let,  therefore,  it 
is  said,  the  alteration  is  not  necessary  or  proper 
in  order  to  find  a  tenant  immediately,  and  in  Be 
De  Teissier't  Settled  Estates  (ubi  tup.),  Ghitty,  J. 
uses  this  expression  :  "  In  my  opinion  there  must 
be  a  present  intention  to  let,  if  not  an  immediate 
prospect  of  letting,  before  any  application  under 
this  sub-sect,  (ii.)  can  be  properly  made."  And 
in  Be  Lord  Gerard's  SetUed  Estates  (ubi  sup.) 
that  sentence  was  read  or  referred  to  by  each  of 
the  Lords  Justices  and  approved,  and  I  need 
hardly  say  that  that  is  entirely  binding  on  me.  But 
I  do  not  think  that  in  using  that  expression  the 
learned  judge  meant  that  there  must  be  a  present 
intention  to  find  a  present  tenant.  The  facts 
in  Be  De  Teissier's  Settled  Estates  and  in  Be  Lord 
Gerard's  Settled  Estates  were  that  the  tenant  for 
life,  who  desired  to  hare  the  money  expended  on 
the  alterations,  was  in  occupation  of,  and  intended 
to  occupy,  the  mansion-house  and  was  a  person 
who  had  no  intention  to  let.  And  if  one  looks  at 
the  interlocutory  remarks  of  Chitty,  J.  in  Be  De 
Teissier's  Settled  Estates,  it  will  be  seen  that  he 
was  using  the  expression  "present  intention  to 
let "  in  contradistinction  to  a  case  where  there 
was  no  intention  to  let.  He  says :  "  Additions 
and  alterations  such  as  these  I  usually  consider 

E roper,  and  allow  under  this  sub-section  (ii.)  ;  but 
efore  this  section  can  apply  there  must  be  an 
actual  letting  in  contemplation.  In  the  present 
case  the  tenant  for  life  proposes  to  occupy  the 
house."  He  is  there  contrasting  the  intention  to 
let  with  the  intention  to  occupy.  And  later  on 
he  says :  "  I  think  it  is  clear  that  if  the  tenant  for 
life  is  residing  in  the  mansion-house,  or  contem- 
plates residence  there,  as  this  tenant  does,  he  cannot 
under  this  sub- section  ask  for  capital  money  to 
be  spent  in  makii^  any  addition  or  alterations  in 
the  Duildings."  In  Me  Lord  Gerard's  Settled 
Estates  {ubi  sup.),  in  the  Court  of  Appeal,  where- 
the  Lords  Justices  were  agreeing  with  those 
observations,  I  find  that  view  approved  by  some- 
thing in  the  Judgments  of  each  of  their  Lordships. 
Lin£ey,  L.J.,  just  before  reading  the  sentence  I 
have  quoted  from  the  judgment  of  Chitty,  J., 
says  :  "  I  also  agree  with  the  view  which  has  been 
taken  by  the  courts  of  first  instance  in  other 
cases,  that  where  there  is  no  question  of  letting, 
yon  cannot  spend  capital  for  such  purposes.  Here 
Lord  Grerard  is  not  going  to  let  this  property ;  he 
is  going  to  inhabit  it  himself,  and  I  cannot  differ 
from  the  construction  put  upon  that  sub-clause  (ii.) 
inBeDe  Teissier's  SettledEstates  by  Ghitty,  J." 
and  then  he  reads  the  sentence.  Lopes,  L.J. 
says :  "  There  is  the  case  of  Be  De  Teissier s  Settled 
Estates,  in  which  case  Chitty,  J.  held  that  the 
meaning  of  that  section  was  this — that  the  thing 
in  ouestion  must  at  the  time  be  in  contemplation 
to  be  let."  I  do  not  understand  that  to  mean 
that  it  must  be  in  contemplation  to  be  let  at  the 
moment,  but  a  thing  to  M  let  as  distinguished 
from  a  thing  to  be  occupied.  The  present  Master 
of  the  Bolls  says :  "  In  my  judgment,  unless  there 
is  a  present  intention  for  a  lettmg,  which  do^  not 
exist  in  this  case,  sub-sect,  (ii.)  does  not  apply." 
I  understand  him  to  mean  a  present  intention  to 
let,  as  distinguished  from  an  intention  to  occupy. 
I  am  therefore  of  opinion  that  the  true  meaning 
of  sect.  13,  sub-sect,  (ii.),  is,  that  the  additions 
and  alterations  in  building  must  be  reasonably 
necessary  or  proper  to  enable  the  same  to  be  let, 
where  there  is  an  intention  to  let,  either  at  pre- 
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SQnt  or  at  a  fntore  time,  as  distmOTished  from  an 
mtention  to  occupy.  I  am  very  far  from  saying 
that  in  every  case  where  a  tenant  for  life  comes 
and  says  "  this  hoase  is  occnpied  by  me  at  pre- 
sent, but  I  may  want  to  let  it  in  Jmtnre,  and  I 
want  to  have  alterations  made  for  the  purpose  of 
making  it  easier  to  get  tenants  in  fatnre,"  and 
applies  that  capital  moneys  should  be  expended 
in  that  way,  the  court  will  entertain  the  applica- 
tion. The  jm-isdiction  is  disci-etionary,  and  the 
court  will  exercise  the  discretion  with  regard  to 
all  the  circumstances  of  the  particular  case.  The 
most  material  circumstance  here  is  that  the 
trustees  acquired  the  property  eight  months  ago 
for  the  purpose  of  letting,  but  in  a  conation  in 
which  this  alteration  was  necessary  or  proper  in 
order  to  make  it  fit  for  letting,  and  the  court  will 
exercise  its  discretion  by  saying  that  the  money 
may  properly  be  spent  on  this  work.  I  therefore 
Iiold  that  the  works  done  constitute  an  improve- 
ment within  the  Settled  Land  Acts.  A  sttmcient 
I»rt  of  the  funds  to  pay  for  the  work  will  be  sold 
and  the  proceeds  applied  as  asked,  the  amount  to 
be  ascertained  in  chambers. 

Solicitors  for  the  plaintiff  and  the  defendant 
tenant  in  tail,  Marlyn  and  Martyn. 

Solicitors  for  the  trustees,  Aitree,  Johnson,  and 
Ward,  agents  for  Bunt,  Currey,  IfichoUon,  and 
Co;  Lewes. 


Thursday,  Jan,  17. 

(Before  Bugklbt,  J.) 

Be  Offilee  ;  Offiler  v.  Offilke.  (a) 

Will — Construction — Cfift  to  issue  of  deceased 
trothers  and  sisters — Bister  dead  at  date  of  vfUl 
leaving  issue — Substitutional  gift. 

A  testator  gave  the  residue  of  his  estate  upon  trust 
for  his  brothers  and  sisters.  The  share  of  one 
brother  was  directed  to  be  settled,  and  this  clause 
toas  immediately  followed  by  a  proviso  that  "  if 
any  of  my  other  brothers  or  sisters  shall  die  in 
mi/  lifetime  leaving  issue  any  of  whom  shall  be 
living  at  my  death,  such  issue  so  living  shall 
take  equaily  amongst  themselves  if  more  than  one 
the  sMire  which  such  other  brother  or  sister  would 
have  taken  if  then  living." 

^eld,  that  the  gift  to  issue  was  substitutional,  and 
that  the  ehiidren  of  a  sister  who  was  dead  at  the 
date  of  the  teiU  loere  not  entitled  to  share  in  the 

IfOring  V.  Thomas  (5  L.  T.  Bep.  26a;  1  Br.  &  8m. 
,  497)  distinguished. 

This  was  an  originaiang  summons  to  determine 
the  construction  of  a  will. 

Greorge  Offiler  made  his  wiU,  dated  the  12lh  Jan. 
1895,  and  thereby,  aftei-  a  devise  of  a  freehold 
house  and  certain  pecuniary  legacies,  he  gave  the 
lesidae  of  the  proceeds  of  sale  of  his  real  estate 
and  of  the  calling  in  and  conversion  of  his  personal 
estate  "  upon  trast  for  my  brothers  and  sisters 
equaJly,  but  Uie  share  of  my  brother  James  shall 
be  invested  by  the  trustees  or  trustee  for  the  time 
being  of  this  my  wiU  upon  such  securities  as  they 
or  he  or  she  shall  think  fit,  and  the  income  of 
sneh  investments  paid  to  my  said  brother  James 
dnrinz  his  life,  and  after  his  decease  the  capital 
of  such  investments  shall  be  converted  into  money 
and  the  proceeds  divided  equally   between  his 

(o)  Brported  by  .V  L.  Morris,  Esq.,  B»rrl8ter-»t-I*w. 


children ;  but  if  my  said  brother  James  shall  die- 
in  my  lifetime  then  his  share  shall  as  soon  a& 
conveniently  may  be,  and  subject  to  the  aforesaid 
'  trusts,  be  divided  between  his  cMldren  equally  i 
and  if  any  of  my  other  brothers  oi*  sisters  shall 
die  in  my  lifetime  leaving  issue  any  of  whom  shall 
be  living  at  my  death,  such  issue  so  living  shall 
take  equally  amongst  themselves  if  more  than  oii& 
the  share  which  such  other  brother  or  sister 
'  would  have  taken  if  then  living." 

At  the  date  of  the  will,  one  of  the  testator's 
sisters,  Sarah,  was  dead. 

The  testator  died  in  1899,  leaving  sereial 
brothers  and  sistorS,  including  James,  him  soi'- 
viving. 

The  trustees  took  out  an  originating  summons 
to  determine  the  question  whether  the  children 
of  Sarah,  who  also  survived  him,  were  entitled 
to  share  in  the  residuary  bequest. 

A.  L.  Ingpen  for  the  trustees. 

A.  L.  Morris  for  one  of  the  surviving  brothers 
of  the  testator. — The  children  of  the  testator's- 
sister,  Sarah,  who  was  dead  at  the  d&te  of  the 
will,  cannot  take.  The  words  "  shall  die  "  must 
be  construed  in  their  plain  grammatical  sense  to 
apply  to  the  future  only,  as  in  the  previous  settle- 
ment of  tiie  "  share  of  my  brother  James."  The 
gift  to  issue  is  substitutional,  and  the  only  persons, 
who  can  take  are  the  issue  of  those  who  could 
themselves  have  taken — that  is,  of  those  alive  a.t- 
the  date  of  the  will.     [He  was  stopped.] 

Simmonds  for  the  children  of  Sarah. — The  gifi> 
is  not  snbstitntional,  but  dii«ct  to  a  new  hypo- 
thetical class.  The  words  "  shall  die  "  are  equiva- 
lent to  "  shall  have  died  "  or  "  shall  be  dead " 
(e^.  Ohristopherton  v.  Naylor,  1  Mer.  320),  and 
the  case  is  covered  by  Loring  r.  Thomas  (5  L.  T. 
Bep.  269;  1  Dr.  &  Sm.  497)  and  Be  Wodrichi 
Harris  v.  Harris  (11  Oh.  Div.  643). 

BrcELEiT,  J. — In  this  case  the  testator  made 
his  will  in  1895,  and  one  of  his  sisters,  Sarah,  had 
died  in  1892,  leaving  seven  children.  The  testator 
died  in  1899.  The  question  1  have  to  determine 
is,  whether,  upon  the  true  construction  of  the  will, 
the  children  of  Sarah  take  a  share.  The  relevant 
words  of  the  gift  are  these :  after  directing  sale 
and  conversion,  the  testator  gives  the  proceeds 
"  upon  trust  for  my  brothers  and  sisters  equally." 
Of  course  it  is  pleun  that  under  that  gift  Satah, 
who  died  in  1892,  would  not  have  taken.  Then  he 
goes  on  to  settle  the  share  of  his  brother  James 
who  was  living  at  the  date  of  the  will  and  sur- 
vi-ved  the  testetor,  and  then  foUows  the  proviso 
which  is  relied  on  in  this  case.  [His  Lordship 
read  the  words,  and  continued:]  It  has  been 
argued  for  Sarah's  children  that  there  the 
testator  has  proceeded  upon  a  hypothesis  attri- 
buting to  a  brother  or  sister  not  living  at  his  own 
death,  the  assumption  that  he  or  she  does  live  at 
the  death,  and  thas  would  have  taken  a  share,  and 
then  gives  that  share  to  the  issue  of  that  person. 
And  it  has  been  argued  and  it  seems  to  me  qaite 
plain,  that  that  is  an  original  and  not  a  substitn- 
tional  gift,  because,  by  the  hypothesis,  the  parent 
of  the  children  is  a  parent  who  only  takes  hypo- 
thetically  and  not  in  fact;  that  the  gift,  if  there 
be  one  is  an  original  gift  upon  the  hypothesis 
contrary  to  the  true  facte.  For  that  proposition 
Loring  v.  Thomas  {ubi  sup.),  and  Be  WoolriA 
{ubi  sup.)  have  been  cited — a  proposition  which 
appears  to  me  to  be  quite  plain,  and  which  I  do 
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xiofc  for  a  moment  seek  to  dispute.  I  do  not  think 
that  is  a  point  'which  coTers  this  case.  As  I  read 
this  will,  it  is  a  will  giving  the  residue,  "  upon 
trast  for  vay  brothers  and  sisters  equaUv,"  which 
most  mean  "the  brother  and  sisters  UTing  at 
my  death,"  with  certain  directions  as  to  the  one 
<slia.re — ^namely,  the  share  of  my  brother  James — 
And  then  a  direction  as  to  the  shares  of  the  others. 
I  think  the  language  means  the  same  thing  as  if 
he  had  said  "the  share  of  my  brother  James 
shall  be  dealt  with  in  a  certain  way,  and  the 
abarea  of  my  other  brothers  and  sisters  shall  be 
-dealt  with  as  follows  " ;  in  other  words,  I  think 
that  "  other  brothers  or  sisters  "  in  the  last  gift 
means  "brothers  or  sisters  other  than  James," 
and  that  the  words  "  brothers  and  sisters "  in 
that  latter  gift  most  have  the  same  meaning  as 
in  the  previous  gift — namely,  "  the  brothers  and 
sisters  living  at  my  death."  It  appears  to  me, 
therefore,  that  the  children  of  Sarah  do  not  take. 

Solicitors  for  all  parties  :  Burton,  YeatcB,  and 
Hart,  agents  for  J.  H.  Powell,  Derby. 


Dec.  3,  4,  6,  and  20,  lyoO. 

(Before  Joyce,  J.) 

Home  and  Colonial  Stores  Limited  v. 

Colls,  (a) 

Hasement — Light — Right  to  extraordinary  %ue  cf 

light — Sufficient  for  ordinary  butiness  purpoeee. 

A  prescriptive  right  to  light  i»  limited  to  a  suffi- 
cient quantity  for  ordinary  business  purposes. 
JVhere  the  light  has  been  interfered  with,  but 
not  so  as  to  maJee  it  insufficient  for  ordinary 
business  purposes,  the  plaintiff  has  no  cause  of 
action. 
"Warren  v.  Brown   (83  L.   T.  Bep.  318;    (1900) 

2  Q.B.  722)  followed. 
Tkb  plaintiffs  are  large  provision  dealers  having 
shops  in  various  parts  of  the  metropolis  and  in 
the  provinces,  the  clerical  business  of  which  is 
carried  on  at  their  head  offices  in  Worship-street, 
in  the  city  of  London,  whero  they  employ  a  large 
stafE  of  clerks. 

The  plaintiffs  hold  such  premises  under  an 
indenture  of  lease,  dated  the  13th  Xov.  1890,  for 
a  term  of  twenty-eight  years  from  the  25th  Dec. 
1889,  since  which  time  they  have  used  the 
premises,  requiring  more  than  ordinary  light  for 
thepurpose  of  carrying  on  their  clerical  work. 

The  defendant  acquired  Ko.  44,  Worship-street, 
which  is  opposite  the  plaintiffs'  premises,  under 
a,  building  agreement  dated  the  11th  July  1900, 
upon  which  he  proposed  to  erect  a  building  to  the 
height  of  42ft. 

The  plaintiffs  objected  to  the  defendant  erect- 
ing his  building  to  a  height  of  42ft.,  and  brought 
this  action  claiming  an  injunction  i-estraining  the 
defendant  from  erecting  on  the  site  of  44,  Worship- 
street,  any  building  or  erection  so  as  to  darken, 
injure,  or  obstruct  any  of  the  ancient  lights  of 
the  plaintiffs  as  the  same  were  enjoyed  previously 
to  the  taking  down  of  44,  Worship-street. 

The  facts  with  regard  to  the  position  and 
dimensions  of  the  respective  buildings  and  the 
result  of  the  evidence  given  at  the  trial  as  to  the 
obstruction  to  the  plaintiffs'  windows  in  the 
event  of  the  defendant  erecting  his  building  to  a 

<a)  Beported  by  P.  S.  OsnrALi),  Esa.,  B»rri«t«r-»t-Lan'. 


height  of  42ft.  are  set  out  fully  in  the  judgmenii 
of  the  learned  judge. 

There  was  no  evidence  as  to  the  purposes  for 
which  the  plaintiffs'  premises  were  used  before 
the  plaintiffs  acquired  them. 

Swinfen  Eady,  Q.C.,  Eughes,  Q.C,  and  W.  E. 
Vernon  for  the  plalatiffs. — The  rule  of  law  as  to 
the  amount  of  light  to  which  a  person  having  a 
right  to  ancient  lights  is  entitled  is  laid  down  in 
Yates  V.  Jack  (14  L.  T.  Eep.  151 ;  L.  Rep.  1  Ch. 
App.  295).  The  plaintiSs  ai-e  entitled  to  the 
amount  of  light  they  have  hitherto  enjoyed. 
They  also  referred  to 

Smith  V.  Baxter,  82  L.  T.  Eep.  650 ;  (1900)  2  Ch. 

138,  at  p.  144  ; 
Porter  v.  First  Avenue  Botel  Company,  49  L.  I^ 
Eep.  318;  24Ch.  Div.  282. 

Bray,  Q.C.  and  A.  B.  Nutter  for  the  defendant. 
— The  question  of  law  in  this  case  is  one  raised 
before  Wright,  J.  in  Warren  v.  Brown  (83  L.  T. 
Rep.  318;  (1900)  2  Q.  B.  722).  [Joyce,  J.— As 
at  present  advised,  if  the  facte  in  your  case 
are  the  same,  I  must  follow  that  case.]  When 
clerks  are  put  in  a  room,  the  back  wall  of 
which  is  50ft.  from  the  window,  the  room  must 
be  said  to  be  used  for  an  extraordinary  par- 
pose.  [Joyce,  J. — I  do  not  understand  what  is 
meant  by  abundant  light  for  ordinary  business 
purposes.]  You  are  entitled  to  a  certain  amount 
of  light  passing  through  a  window,  and  if  a  person 
inteneres  with  that  amount  of  light  you  are 
entitled  to  stop  him.  The  quantum  of  such  light 
is  what  is  sufficient  for  ordinary  business  pur- 
poses. This  is  what  Wright,  J.  has  decided- 
They  also  referred  to 

City  of  Xondon  'BTev:erij  v.  Tennant,  29  L.  T.  Bep. 
755;  L.  Eep.  9  Ch.  App.  212. 

Stcinfen  Eady,  Q.C.  in  reply. — The  answer  to 
the  question  what  is  the  measure  of  light  is  what 
a  person  has  hitherto  enjoved.  The  defendant 
has  ignored  the  fact  as  to  what  the  plaintiffs  had 
before  and  what  they  will  have  after  the  building 
is  put  up.  The  right  conferred  by  the  Prescription 
Act  (2  &  3  Will.  4,  c.  71)  is  an  absolute  inde- 
feasible right  to  the  enjoyment  of  the  light  ' 
without  reference  to  the  purpose  for  which  it  has 
been  used : 

Yates  V.  Jack,  14  L.  T.  Bep.  151 ;  L.  Bep.  1  Ch. 
App.  295,  st  p.  298. 
It  is  a  fanciful  rule  to  say  that  you  are  only 
entitled  to  ordinary  light  tor  ordinary  business 
purposes.  The  i)laintiff  s  are  entitled  to  what  they 
have  hitherto  enjoyed.    They  referred  to 

Moors  V.  BcM,  38  L.  T.  Eep.  419 ;  3  Q.  B.  Div.  17$'; 

KeXk  V.  Pearson,  24  L.  T.  Bep.  890 ;  L.  Bep.  6  Ch. 
App.  809 ; 

Aymley  v.  Glover,  32  L.  T.  Bep.  345 :  L.  Eep.  18 
Eq.  544,  at  p.  551 ;  10  Ch.  App.  283. 

In  the  case  of  City  of  London  Brewery  v. 
Tennant  (ubi  sup.)  the  plaintiff  failed  to  make 
out  any  damage  at  all.  The  whole  case  turned 
on  the  question  as  to  whether  the  rule  of  the 
angle  of  45  degrees  was  correct :  (see  Lord  Sel- 
bome's  judgment  at  p.  220  of  L.  Bep.  9  Ch. 
App.).  The  other  authorities  on  the  question  of 
light  are 

Ecelesiastical  Commitsionera  v.  Kino,  42  L.  T.  Bep. 
201;  14  Ch.  Div.  213; 

ParTcer  v.  First  Avenue  Botel  Company,  49  L.  T. 
Bep.  318;  24  Ch- Div.  282  ; 


Digitized  by 


Google 


760-Voi.  Lxxxin.] 

THE  LAW  TIMES. 

[Feb.  23,  1901. 

Chan.  Dit.] 

HoHB  AND  Colonial  Stoebs  Limited  v.  Ooi.Tfl. 

[Ohxh.  Drv, 

HarHn  T.  Price,  70  L.  T.  Eep.  202  ;  (1894)  1  Ch- 

276; 
Smith  T.  Baxter,  82  L.  T.  Rep.  650 ;  (1900)  2  Ch. 

138. 

ThiB  is  the  state  of  the  authorities  until  Warren 
V.  Broum,  {ubi  sup.),  which  is  distinguishable  from 
the  present  case  as  there  the  obstruction  was  verj 
slight.  There  may  also  have  been  special  cir- 
cumstances in  that  case.  If  not,  the  decision  is 
erroneous.  The  attention  of  the  learned  judge 
tras  not  called,  to  the  later  cases  in  the  Court  of 
Appeal  which  we  have  cited.         ^^^  ^^  ^y 

Dec.  20. — Joyce,  J. — The  plaintiffs  are  entitled 
for  the  residue  of  a  term,  havioe  about  aerenteen 
•years  unexpired,  to  a  considerable  block  of  build- 
ings situated  on  the  east  side  of  Paul-street,  at 
the  comer  between  that  street  and  Worship-street, 
which  runs  westwards  from  Paul-sti-eet,  so  that 
the  plaintiffs'  buUding  has  a  west  front  to  Paul- 
street  and  a  south  front  of  about  150ft.  in  length 
to  Worship-street.  Worship- street  is  a  tolerably 
broad  thoroughfare,  being  41ft.  or  thereabouts 
across.  Opposite  a  portion  of  the  south  front  of 
the  plaintiffs'  premises  in  Worship-street  is  the 
site  of  some  buildings  recently  removed,  which  is 
about  36ft.  in  width  and  numbered  44  in  the 
street.  The  buildings  which  formerly  stood  on 
this  site  were  19ft.  6in.  in  height,  and  the  defen- 
dant has  entered  into  a  building  agi'eement  to 
erect  on  this  site  a  building  which,  if  and  when 
completed,  would  be  42ft  in  height.  On  the  west 
of  the  defendant's  premises  and  at  the  comer 
between  the  south  side  of  Worship  street  and  the 
east  side  of  Wilson-street  there  is  a  public-house 
33ft.  in  height,  and  not  oiie  of  the  buildings  in 

■  Worship- street  on  the  east  of  the  defendant's 

,  premises  exceeds  that  height.  It  is,  I  think, , 
tolerably  clear,  and  I  find  as  a  fa<:t,  that '  the 
defendant's  buUding  if  erected  to  the  height  of  42ft. 
as  proposed  would  not  materially  interfere  with 
the  access  of  light  to  any  window  on  the  first  floor 
of  the  plaintiffs' premises,  or  with  any  light  to 
which  the  plaintiffs  are  entitled  in  respect  of  their 
basement.  The  real  and  only  question,  in  my 
opinion,  is  with  respect  to  the  apprehended  injury 
to  the  third  and  fourth  windows — counting  from 
Paul- street — on  the  ground  floor  of  the  plaintiffs' 
bnUding.  These  windows  are  of  large  size,  but, 
although  the  top  light  is  said  to  m  the  most 

'  valuable  and  important,  the  uppermost  part  of 
each  of  the  windows  is  filled  with  coloured  glass 
to  a  depth  of  20in.  from  the  top,  and  there  are 
wire  blinds  fixed  at  the  bottom  of  each  window. 

'The  portion  of  the  ground  floor  of  the  plaintiffs' 
building  which  is  opposite  to  the  defendant's  pre- 
mises is  used  as  an  office.  It  consists  of  a  large 
room  lift.  lOin.  high  and  of  unusual  depths  the 
back  wall  being  upwards  of  50ft.  from  the  Worship- 
street  front,  and  it  has  no  window  nor  source  of 
natural  light  at  the  back.  This  room  contains 
several  desks  used  by  clerks  in  the  emplovment  of 
the  plaintiffs  for  the  purposes  of  their  business. 
It  is  fitted  with  electric  light,  there  being  five 
rows  of  lamps  in  or  near  to  the  ceiling  and 
arranged  parallel  to  Worship-street.  It  is,  I 
think,  the  result  of  the  evidence  that  it  has  ordi- 
narily, if  not  always,  been  the  custom  to  use  the 
electric  light  in  the  back  part  of  the  room,  and  it 
would  require  a  most  extraordinaiy  amount  of 
light  from  the  windows  in  Worship-street  to  enable 
such  use  of  the  electric  light  to  be  dispensed  with 


even  on  ordinary  days.    Practically,  I  think  it 
may  be  assumed  that  the  use  of  electric  or  some 
other  artificial  light  is  now,  and  must  always  be, 
necessary  in  order  to  illuminate  the  back  part  of 
the  room  even  in  the  day  time.    There  is  no  evi- 
dence   to    show    that    any    such    extraordinary 
amount  of  light  from  the  Worship-street  windows 
has  been  enjoyed  or  required  for  anything  like  the 
period  of  twenty  years.    Probably  the  ground- 
floor  rooms  in  the  plaintiffs'  premises  were  recon- 
structed or  rearranged  as  they  now  are  withia 
quite  a  recent  period.     Various  expert  witnesses 
were  examined,  and,  as  the  result  of  their  evidence,. 
I  am  of  opinion  that  the  proposed  new  building 
of  the  defendant  would  not  affect  the  selling  or 
letting    value    of    the    plaintiffs'    premises.      If 
erected  to  the  proposed  height  of  42ft.  no  part  of 
the  defendant's  buUding  would  be  high  enough  to 
reach  any  line  drawn  at  an  angle  of  45  degrees  to 
the  horizon  from  any  point  in  the  base  or  sill  of 
either  of  the  windows  in  question  belonging  to  the 
plaintiffs.     But  the  defendant's  buildmg  would, 
for   its  width  of    36ft.   directly   south   of  these- 
windows,  cut  off  a  portion  of  the  sky  area  now 
visible  from  within  the  plaintiffs'  office,   and  it 
would,  I  think,  to  some  extent,  necessitate,  moi-e^ 
frequently  and   during   somewhat  longer  houi-s 
than  at  present,   the  use  of  artificial  light   in 
the  front  part  of    the  office.    It  is  pradacally 
admitted  that  the  defendant's   building  might 
be    raised    a     certain    height  —  the     plaintiffs' 
principal    witness    said    to    a    total    height    of 
25ft.    from    the    ground  —  without    any    mate- 
rial injury  to   the   plaintiffs.      Apart  from  any 
question  with  respect  to  the  back  part  of  the 
plaintiffs'    premises    and    to    i^   extnvordinfiry- 
amount  of  light  required  (if  it  could  possibly  bio 
obtained)  therefor  in  the  absence  of  illumination 
by  'artificial  li^t,  the'  plaintiffs'  premises  would 
still,  in  my  opinion,  after  the  erection  of  the 
defendant's    building    be    well    and    sufficiently 
lighted  for  all  ordinary  putposes  of  occupancy 
as  a  place  of  business.    If  they  were  of    onlj 
ordinary  depth  they  would  have  amply  sufficient 
light' — at  present  they  have  abundance  of  light,, 
and  in  fact  are,  in  my  opinion,  unusually  well 
lighted.    If,  as  was  cont^ded  on  their  behalf, 
the   plaintiffs  are  entitled  to  the  full    amount 
of     Bght     now    enjoyed     without     appreciable 
diminution,  they  would  have  a  good  cause  of 
action   upon   the   erection   of    the   defendant's 
building,  though    it    may   perhaps  be    doubted 
whether    the    diminution    of    light   that    woald 
result   would   be   sufficiently  serious  to  entitle 
the  plaintiffs  to  an  injunction.    In  my  opinioik 
it  is  not  possible  to  reconcile  the  numerous  autho- 
rities that  were  cited   before  me  in  the  argu- 
ments of  counsel.     But    the    defendant  insista 
upon    the    most   recent    decision — viz.,  that   of 
Wi'ight,  J.  in  the  case  of  Warren  v.  Brovon  (8* 
L.  T.  Eep.  318 ;  (1900)  2  Q.  B.  722)— and,  after 
considerable  hesitation,  I  have  come  to  the  con- 
clusion that  that  decision,  if  it  is  not  reversed  hy 
the  Court  of  Appeal,  ought  to  govern  the  present 
case,  and  I  think  that,  sitting  as  a  jadge  of  first 
instance,  I  am  bound  to  follow  it     Assuming, 
therefoi-c,  that  I  am  right  in  this  view,  I  am  of 
opinion  that  this  action  fails  and  must  be  dis- 
missed with  costs. 
Solicitors  for  the  plaintiffs.  Slaughter  and  May. 
Solicitors   for   the  defendant,   Hyde,    Tandy, 
Mahon,  and  Sayer. 
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QUEEN'S  BENCH  DIVISION. 

Monday,  Dee.  17. 1900. 

(Before  Kbknbdt  and  Dxauiia,  JJ.) 

Masblamd  (app.)  V.  Waujb  and  Sons 
(reaps.),  (a) 

Meiropolie — Surveyor'efeet — Land  of  school  board 
—London  Building  Act  1894  (57  &  58  Vict, 
e.  eemii.), ««.  21, 154. 

By  teet.  21  of  the  London  Building  Act  1894  any 
building  to  be  erected  ttpon  any  lands  belonging 
at  the  time  of  th«  eomtng  into  operation  of  the 
Act,  to  the  London  School  Board,  may  be  erected 
in  accordance  toith  the  provision  of  any  Act  in 
force  immediately  before  the  vassing  of  the  Act. 

Held,  that  the  fees  payable  to  tne  district  surveyor 
were  also  regulated  by  such  earlier  Act. 

Case  btatbd. 

The  appellant  was  the  district  anrvevor  under 
the  London  Building  Act  1894  for  the  district  of 
Gamberwell,  in  the  county  of  London,  and  the 
respondents  were  builders  within  the  meaning  of 
sect.  154  of  that  Act  of  certain  btuldings  in  that 
district. 

The  buildings  were  a  school  and  other  buildings 
erected  by  the  respondents  for  the  London 
School  Board  upon  lands  belonging  to  such 
board. 

The  appellant's  claim  was  to  be  paid  by  the 
respondents  the  sum  of  322.  Is.  3d.  for  fees  due  to 
him  as  district  surveyor  for  work  done  in  respect 
of  the  buildings. 

It  is  enacted  by  sect.  154^  of  the  London  Build- 
ing Act  1894  that  there  shall  be  paid  by  the 
builder,  or  in  US'  default  by  the  owner  or  occupier, 
as  the  case  may  be,  of  the  building  or  stmoture 
in  respect  whereof  the  same  are  chargeable,  to 
every  district  surveyor  in  respect  of  the  several 
matters  mentioned  in  parts  1  and  3  of  the  3rd 
schedule  to  the  Act  the  fees  therein  specified  or 
such  other  fees  not  exceeding  the  amounts  therein 
specified  as  may  be  directed  by  the  council. 

By  sect.  157  of  the  same  Act  it  is  provided  that 
the  fees  due  from  builders  to  the  district  surveyor 
may  be  recovered  in  a  summary  manner. 

By  sect.  21  of  the  Act  is  is  enacted  that  not- 
withstanding the  Act  any  building  to  be  erected 
upon  any  lands  belonging,  at  the  time  of  the 
coming  into  operation  of  the  Act,  to  the  London 
School  Board,  may  be  erected  in  accordance  with 
the  provisions  of  any  Act  in  force  immediately 
before  the  passing  oi  the  Act. 

It  was  admitted  by  the  appellant  that  the 
buildings  in  respect  of  which  the  fees  were 
claimed  were  erected  subsequently  to  the  coming 
into  operation  of  the  London  Building  Act  1894 
upon  lands  which  belonged  to  the  School  Board 
for  London  at  the  time  of  the  coming  into  opera- 
tion of  that  Act,  and  under  the  provisions  of  the 
Metropolitan  Building  Act  1855  so  far  as  that  Act 
could  now  apply. 

It  was  admitted  on  the  other  hand  by  the 
respondents  that  the  appellant  had  performed 
duties  in  respect  of  the  buildings  for  which  he  was 
entitled  to  raes,  and  that  such  fees,  if  calculated 
in  accordance  with  the  provisions  of  the  London 
Building  Act  1894,  would  amount  to  the  sum 
claimed,  but  if  calculated  in  accordance  with  the 
enactments  in  force  previously  to  the  passing  of 

(a)  BepoTted  bj  W.  de  B.  Hsbbebt,  £>q.,  Burl«ter-«t-L»w, 


the  Act  of  1894  would  amount  to  the  sum  of 
192.  7s.  6d. 

It  was  contended  on  behalf  of  the  respondents 
that  by*  virtue  of  sect.  21  of  the  London  Building 
Act  1894  the  fees  payable  to  the  appellant  in 
respect  of  the  buildings  were  not  to  be  calculated 
in  accordance  with  the  provisions  of  the  Act,  but 
in  accordance  with  the  provisions  of  the  Metro- 
politan Building  Act  1855,  under  which  Act  the 
buildings  in  question  were  erected. 

It  was  contended  on  behalf  of  the  appellant 
that  the  enactment  in  sect.  21  of  the  Xondon 
Building  Act  1894  that  the  buildings  therein 
mentioned  might  be  erected  in  accordance  with 
the  provisions  of  any  Act  in  force  immediately 
before  the  passing  of  the  Act  referred  only  to 
structural  erection  of  the  buildings  and  to  the 
rules  in  accordance  with  which  such  buildings 
were  required  to  be  erected  and  not  to  the  fees 
payable  to  the  district  surveyor  in  respect  of  the 
supervision  of  the  erection  of  the  buildings.  And 
that  the  appellant  was  entitled  to  the  fees  pre- 
scribed by  sect.  154  of  the  London  Building  Act 
1894  for  the  services  performed  by  him  in  respect 
of  the  buildings. 

The  magistrate  was  of  opinion  that  the  respon- 
dents' contention  was  right,  and  that  the  effect  of 
the  provision  in  sect.  21  of  the  London  Building 
Act  1894  was  that  the  appellant  was  not  entitled 
for  the  services  performed  by  him  in  respect  of 
the  buildings  to  the  fees  prescribed  by  the  Act, 
but  was  only  entiUed  for  such  services  to  the  fees 
prescribed  by  the  Metropolitan  Building  Act 
1855.  He  accordingly  refused  to  make  an  order 
for  payment  by  the  respondents  of  the  amount 
claimed  ai;d  ordered  the  respondents  .to  pay,  to 
the  appellant  the  sum  of  19Z.  7s.  6d.  pnly,  beipg 
of  opinion  that  the  words  "may  be  erected  in 
accordance  with  the  provisions  of  any  Act  in 
force  immediately  before  the  passing  of  the  Act " 
were  wide  enough  to  include  all  the  provisions  of 
the  former  Act  with  reference  to  surveyors'  fees. 

R.  Cunningham  Olen. — The  magistrate  was- 
wTong.  The  buildings  in  question  are  super- 
vised under  the  Act  of  1894  and  not  under  the 
eai-lier  Act.  The  fees  payable  are  therefore  those 
under  the  later  statute.  If  they  were  being  built 
and  not  supervised  it  might  be  different,  ^ct.  21 
applies  only  to  the  structural  erection  and  the 
rules  that  apply  to  such  structure,  and  not  to  the 
fees,  which  are  regulated  by  sect.  154  of  the- 
London  Building  Act  1894. 

J.  A.  Slater  {E.  E.  Humphreys  with  him). — The 
district  surveyor  has  no  right  to  any  fees  except 
those  that  are  given  him  by  the  statute.  Sect.  154 
gives  him  fees  under  the  Act  of  1894.  Where 
the  work  is  regulated  by  the  Metropolitan  Build- 
ing Act  1855  the  fees  payable  are  those  given  by 
that  Act. 

Kennedt,  J. — When  the  section  of  a  later  Act 
makes  provision  like  sect.  21  of  the  London 
Building  Act  1894  we  have  to  look  back  to  the 
earlier  Act  to  see  what  is  required  to  be  done. 
Now,  sect.  21  says  that  notwithstanding  the  Act 
of  1894  any  building  may  be  erected  upon  any 
land  belonging  to  the  school  board,  in  accordance 
with  the  provisions  of  any  Act  in  force  imme- 
diately before  the  passing  of  that  Act.  The 
learned  magistrate  has  said  that  he  considers 
the  words  "  may  be  erected  in  accordance  with 
the  provisions  of  any  Act  in  force  immediately 
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before  the  paasing  "  of  the  Act  of  1894  are  wide 
enongh  to  inclnde  all  the  provisions  of  the  former 
Act — namely,  the  Act  of  1855 — ^with  reference  to 
surveyors'  fees.  I  think  he  is  right,  and  must  bo 
upheld. 

Dablino,  J.  concurred.       Appeal  di^iu»ed. 

Solicitors  :    Walter  C.    WiQiamt ;    Avery  and 
Wolverton. 


Oct.  29,  30,  and  Dee.  19. 1900. 

(Before  Bucknili.,  J.) 

GoKDON   V.  London,   Oitt,   and  Midland 

Bank. 

CrOBDON    V.  CAPITAL   AND  GOITNTIBB  BaNE.  (a) 

Banker  —  Cheq^te  —  Crossed  cheque — Agents  to 
coUeet — Holders  for  value — Bills  of  Exchange 
Act  1882  (45  <fe  46  Viet.  e.  61,  «».  60.  82— 
Revenue  Act  1883  (46  &  47  Viet.  e.  55),  s.  17. 

J.,  a  elerTe  of  the  plaintiff,  stole  certain  cheques  and 
forged  the  indiorsement  thereon.  Repaid  thew 
into  his  accounts  at  the  defendants'  oanks,  and 
his  accounts  were  at  once  credited  irith  them.  The 
accounts  were  80«ne<me«  in  credit  and  sometimes 
overdrawn. 

The  stolen  cheques  were  paid  in  at  various  times 
over  a  period  of  some  four  years. 

The  cheques  toere,  when  paid  in  by  J.  (1)  drawn  in 
favour  of  O.  or  order  on  other  banks  and 
unorossea ;  (2)  draton  in  favour  of  G.  or  bearer 
on  other  banks  and  uncrossed ;  (3)  drawn  on 
another  branch  of  the  defendants'  bank,  payable 
to  order,  and  uncrossed ;  (4)  dravm  on  another 
branch  of  the  defendants'  bank  and  crossed  t 
(5)  drawn  on  other  banks,  crossed,  and  marked 
"  not  negotiable  "  ;  (6)  drawn  to  order  on  other 
banks  and  crossed  ;  (7)  drawn  to  bearer  on  other 
banks  and  crossed. 

In  collecting  the  cheques  the  defendants  acted 
bon&  fide  and  vnthout  negligence. 

Held  that  the  defendants  received  all  the  cheques 
as  agents  to  collect  for  their  customer;  that  as  to 
(1)  and  (2)  they  were  liable  for  the  conversion  of 
the  proceeds,  but  that  as  to  (3),  (4),  they  were 
protected  by  sect.  60  of  the  BiUs  of  Exchange  Act 
1882,  and  as  to  (5),  (6),  (7),  they  were  also  pro- 
tected by  sect.  82  of  the  same  Act. 

The  defendants  also  received,  crossed,  a  document 

addressed   to  a  banker,  stating :  "  Pay  to 

the  sum  named  below  on  presentation  of  the 
subjoined  receipt  duly  signM  and  dated." 

Held,  that  the  defendants  were  entitled  to  the  pro- 
teetion  of  sect.  82  of  the  Bills  of  Exchange  Act  1882 
by  virtue  of  sect.  17  of  the  Revenue  Act  1883. 

Bankers  are  not  deprived  of  the  protection  of 
sect.  82  of  the  Bills  of  Exchange  Act  1882  by 
reason,  of  crossing,  for  the  purpose  of  collection, 
crossed  clieques  received  by  them. 

Gordon  ».  London,  City,  and  Midland  Bank. 

This  was  an  action  for  damages  for  conversion 
by  the  defendants  of  116  cheques,  the  property  of 
the  plaintiff,  or,  alternatively,  for  2067Z.  16«.  lid., 
moneys  received  by  the  defendants  for  the  use  of 
the  plaintiff. 

On  the  20th  Aug.  last  the  action  was  tried  at 
the  assizes  held  at  Birmingham,  when  a  verdict 
was  given  by  a  special  jury  for  the  defendants  on 

(n)  IteporMd  by  W,  de  B.  Hebbzkt,  Esq.,  Barrlstcr-at-Liw. 


one  issue,  as  hereafter  appears.  All  other  ques- 
tions were  by  agreement  left  to  the  decision  of  tl» 
learned  judge,  power  being  given  him  by  the 
parties  to  draw  inferences  from  facts  proved  at 
the  trial  and  to  take  further  evidence  if  necessary. 

The  facts  as  stated  by  the  learned  judge,  which 
were  either  proved  or  admitted,  were  as  fellows : 

The  plaintiff,  who  carried  on  business  in  Bir- 
mingham imder  the  style  of  Grordon  and  Monro, 
had  employed  one  Alfred  Jones  for  abont  ten. 
years  as  a  ledger  clerk,  whose  duty  it  was  to  take 
the  business  letters  from  the  letter-box  daily  and 
place  them  on  the  plaintiff's  desk.  When  custo- 
mers remitted  cheques  to  the  plaintiff  it  was  his, 
the  plaintiff's,  custom  to  enter  the  same  in  his 
cash-book  and  pay  them  into  his  bank.  But 
when  he  was  absent  from  business  Jones  was 
authorised  to  open  the  letters  and  to  put  on  one 
aide  all  cheques  and  remittances  until  the  plaintiff 
letumed. 

Jones  had  no  authority  to  indorse  any  cheques 
in  the  plaintiffs  name  or  to  deal  with  them  in 
any  way. 

Between  Aug.  1895  and  Feb.  1899  Jones  stole 
from  letters  wtiich  had  been  delivered  through 
the  post  at  the  plaintiff's  oflices  a  great  number 
of  cheques,  and,  having  indorsed  them  in  the 
name  of  his  employer,  took  them  to  the  defen- 
dants, who  had  a  branch  at  Sparkbrook,  Birming- 
ham, where  Jones  had  an  account.  One  hundred 
and  sixteen  stolen  cheques  were  so  paid  in  by 
Jones,  and  amongst  them  were :  (1)  Cheques 
drawn  on  other  banks  than  the  defendants'  in 
fa%-our  of  Gordon  and  Munro  or  order,  and  which 
were,  when  paid  in,  uncrossed.  (2)  One  cheque, 
payable  to  Gordon  and  Munro  or  bearer,  not 
drawn  on  defendants'  bank  and  uncrossed  when 
received  by  them.  (3)  Cheques  so-called,  but  on 
which  a  question  arises,  drawn  on  defendants' 
bonk  or  order,  and  uncrossed.  (4)  Cheques 
drawn  on  defendants'  bank  and  crossed  befora 
received  by  them.  (5)  Cheques  not  drawn  on 
defendants  bank,  but  crossed  and  marked  "  not 
negotiable."  (6)  Cheques  drawn  to  order,  bat  not 
on  defendants'  bank,  and  crossed  when  received 
by  them.  (7)  Cheques  drawn  to  bearer,  but  not 
on  defendants'  bank,  and  crossed  when  received 
by  them.  (8)  Cheques,  so  called,  but  on  which  a 
question  arises,  and  crossed  when  received. 

The  amount  for  which  the  above  cheques  were 
made  payable  was  20672.  16<.  lid. 

They  were  all  made  payable  to  Gordon  and 
Munro. 

It  was  proved  at  the  trial  by  the  uncontra- 
dicted evidence  of  the  manager  of  the  Sparkbrook 
branch  that  the  account  of  Jones  and  Co.  was  in 
credit  from  July  1895  until  Nov.  1897. 

In  Oct.  1898  Jones  took  a  partner  into  his 
business,  and  a  new  account  was  opened  with  tite 
defendants  at  the  same  branch  in  the  name  of 
Jones,  Blaekham,  and  Co. 

From  Nov.  1897  the  account  of  Jonee  and  Co. 
and  the  account  of  Jones,  Blaekham,  and  Co.  were 
from  time  to  time  overdrawn. 

There  was  no  arrangement  between  the  bank 
and  Jones  as  to  the  amount  of  the  overdraft,  bat 
the  leai-ned  judge  inferrod  that  the  matter  was 
entirely  in  the  discretion  of  the  bank  manager. 

The  practice  of  the  defendants  with  re^rd  to 
all  cheques  paid  in  by  Jones  was  as  follows: 
When  Jones  brought  cheques  to  the  bank  with 
the  forged  name  of  Gordon  and  Munro  indorsed 


Digitized  by 


Google 


Feb.  28,  1901.] 


THE  LAW  TIMES. 


[Vol.  Lxxxin.— 763 


Q.B.]   GoBDON  V.  London,  City,  &  Midland  Bank  ;  Gosdon  v.  CAPiTAii  &  Gountibs  Bank;  [Q-Bi 


thereon,  he  added  also  the  name  of  Jones  and  Go., 
or  Jones,  Blackham,  and  Go.,  as  tiie  case  might 
T3e.  This  he  did  either  of  his  own  aooord  or  at 
the  request  of  the  defendants,  in  order,  as  the 
bank  manager  said,  "  to  have  the  secarit^  of  his 
name."  So  soon  as  the  cheques  were  received  by 
the  defendants  they  were  placed  to  his  credit,  and 
at  the  same  time  the  defendants  crossed  the 
cheques — whether  they  were  crossed  before  or 
not—by  stamping  them  "  The  London  and  Mid- 
land Bank  Limited,  Sparkbrook,  Birmingham,  to 
Head  Office,  London,  the  object  of  which  was  to 
make  them  payable  to  or  throngh  the  head  office 
only,  and  as  a  precaation  against  dishonesty. 
Those  cheques  which  were  drawn  on  the  defen> 
dants'  bank,  whether  crossed  or  uncrossed  before 
receiyed  from  Jones,  were  collected  by  the  ordi- 
nary bookkeeping  process  of  debit  and  credit  at 
the  head  office,  and  the  amount  placed  to  the 
credit  of  the  Sparkbrook  branch.  When  Jones's 
account  was  overdrawn,  the  proceeds  of  the  stolen 
cheque  went  to  redace  the  overdraft,  or  wipe  it 
out  altogether,  as  the  case  might  be. 

The  bank  manager  said  when  nnder  cross- 
examination,  that  bat  for  the  stolen  cheques  the 
account  would  have  been  generally  overdrawn 
daring  the  whole  three  and  a  half  years,  but  that, 
the  learned  judge  found,  was  a  mistake,  because 
he  had  examined  carefully  the  account  and  found 
that  up  to  Nov.  1 897  it  was  in  credit  without  the 
assisttmce  of  the  stolen  cheques. 

!No  evidence  was  given  of  any  charge  being 
made  by  the  defendants  for  collection,  although 
there  were  six  entries  in  the  account  called  "  com- 
mission "  which  had  not  been  explained,  and  the 
learned  judge  drew  no  inference  that  they  were 
for  collection. 

By  the  Bills  of  Exchange  Act  1882  (45  &  46 
Vict.  c.  61),  8.  60  : 

When  a  bill  pajable  to  oider  on  demand  ig  drawn  on 
a  banker,  and  the  banker  on  whom  it  is  drawn  pays  the 
bill  in  good  faith  and  in  the  ordinary  oonrse  of  bnsineis, 
it  is  not  incnmbent  on  the  banker  to  show  that  the 
indorsement  of  the  payee  or  any  sabseqnent  indorse- 
ment  was  made  by  or  nnder  the  anthority  of  the  person 
whose  indorsement  it  porporta  to  be,  and  the  banker  is 
deemed  to  have  paid  the  hill  in  doe  oonrse,  althongh 
each  indorsement  has  been  forged  or  made  without 
authority. 

And  by  sect.  82 : 

Where  a  banker  in  good  faith  and  without  negligence 
receives  payment  for  a  cnitomer  of  a  oheqne  orosaed 
generally  or  speoially  to  himself,  and  the  cnstomer  has 
no  title  or  a  defective  title  thezeto,  the  banker  shall  not 
incur  any  liability  to  the  tme  owner  of  the  cheque  by 
reason  only  of  having  received  such  payment. 

■  J.    T.   Lawrence,    Q.G.    and    Leslie   for    the 
plaintiff. 

Hugo  Young,  Q.C.  and  Senriques  for  the 
defendants. 

Dec.  19.-^Bi7CKNiLi,,  J. — [His  Lordship,  having 
stated  the  facts  as  set  out  above,  continued :]  I 
have  now  to  decide  the  most  difficult  and  the 
most  important  question  in  the  action.  In  what 
capacity  did  the  defendants  receive  and  deal  with 
the  116  stolen  cheques  which  were  paid  in  by 
Jones  ?  Did  they  take  them  merely  as  agents  to 
collect  for  their  customer  or  did  they  become 
holders  for  value  on  their  own  behalf  P  On  this 
point  three  authorities  have  been  referred  to,  and 
the  facts  of  each  may  be   shortly   stated.    In 


Maclean  ■  v.  Ch/deadale  Banking  Compawg  (50 
L.  T.  Rep.  457;  9  App.  Gas.  95),  the  payee  of  a 
cheque  for  265Z.,  his  account  being  overdrawn, 
indorsed  it  and  delivered  it  to  the  defendant 
bank,  who  at  once  placed  it  to  his  credit.  Lord 
Blackburn  said,  at  p.  Ill :  "  In  the  present  case 
we  have  it  found  distinctly  that  the  bank  were 
paid  their  cheque  for  the  very  object  of  its  being 
received  hy  them  precisely  as  if  it  had  been  a 
Bank  of  England  note  which  had  been  handed  in 
by  Cotton  for  the  purpose  of  reducing  his  debt," 
and  he  added — but  I  am  not  quoting  the  whede 
sentence — that  the  payment  of  a  cheque  on 
account  of  a  debt  to  a  banker  is  a  payment 
'*  intended  to  be  handed  to  them  as  property,  and 
not  merely  handed  to  them  as  a  servant  or  agent, 
but  handed  to  them  as  caeh  with  the  object  of 
reducing  a  balance,"  and  therefore  a  paymenty 
for  valuable  consideration.  In  NaUoncu,  BanJc  v. 
Silke  (63  L.  T.  Bep.  787  ;  (1891)  1  Q.  B.  435)  the 
defendant  drew  a  cheque  to  the  order  of  one 
Moriarty  and  crossed  it  "  Account  of  Moriarty, 
National  Bank."  Moriarty  indorsed  it  and  sent 
it  to  the  plaintiff  bank  and  directed  them  to 
credit  his  account  with  the  amount,  and  th^ 
replied  acknowledging  his  directions  and  added. 
"  for  your  credit."  The  cheque  was  acoor^ngly 
put  to  his  credit,  and  he  drew  against  it.  The 
Court  of  Appeal  held  that  the  bank  t^ere  holders 
in  due  course  and  for  value,  and  did  not  hold  the 
cheque  as  mere  agents  to  collect.  Bowen,  L.J. 
said  that  if  a  cheque  is  paid  to  a  bank  on  the 
footing  that  it  may  be  at  once  drawn  upon,  and  if 
it  is  drawn  upon  accordingly,  the  bank  are  holders 
for  value  in  due  course.  Lindley,  L.J.  said  that 
as  the  cheque  was  sent  to  the  bank  that  they 
might  carry  it  to  Moriarty's  credit  and  that  he 
might  draw  against  it,  it  could  not  be  said  that 
they  held  it  merely  as  his  agents  to  collect  the 
amount  for  him.  In  Great  Western  Railway  Com- 
pariy  v.  London  and  County  Banking  Company  (82 
L.  T.  Bep.  746 ;  (1900)  2  Q.  B.  464)  the  payte  of 
the  cheque,  one  Huggios,  obtained  it  from  the 
plaintiff  by  false  pretences.  They  drew  it  on  their 
bank  in  his  favour  or  order,  and  crossed  it  and 
marked  it  "  not  negotiable."  The  payee  took  it 
to  the  defendants,  whose  customer  he  was,  and 
having  indorsed  it,  obtained  cash  for  part  of  it, 
and  directed  them  to  pay  the  balance  to  third 
parties,  which  was  done.  Bigham,  J.  held  that, 
although  the  bank  advanced  the  amount  of 
the  cheque  before  receiving  the  proceeds  of  it 
and  in  anticipation  of  its  payment  to  them,  they 
were  only  collectors  for  Hoggins  and  not  on  their 
own  behalf.  This  decision  was  upheld  in  tiie 
Court  of  Appeal  Ztomer,  L.J.  said :  "  I  tlunk  on 
the  facts  the  preferable  view  of  the  arrangement 
between  Huggins  and  the  bank  with  regard  to 
the  cheque  in  question  is  that  the  latter  was  to 
forward  the  cheque  for  collection  and  to  receive 
the  proceeds  on  behalf  of  Huggins  in  the  sense  in 
which  the  section  speaks  of  a  bank  receiving  pay- 
ment for  a  customer,  and  that  in  anticipation  of 
such  receipt  the  bank  advanced  to  Huggins  the 
amount  ot  the  cheque."  It  appears  to  me  that 
the  facts  of  the  case  on  which  1  am  now  givmg 
judgment  resemble  more  closely  the  facts  of  Great 
Western  Railway  Company  v.  London  and  County 
Banking  Company  (sup.)  than  those  of  the  two 
other  authorities  cited.  Here  it  is  not  the  case 
of  a  jparticular  cheque  being  paid  in  by  a  customer 
for  the  express  purpose  of  paying  off  an  existing 
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overdraft,  but  of  a  great  namber  of  oheqnea  being 
paid  in  and  over  a  period  of  three  and  a  half  year;, 
the  practice  between  the  bank  and  himaelf  being 
that,  whether  in  debit  or  credit,  he  was  credited 
with  the  amount  of  the  cheque  '  at  once  and 
before  the  bank  had  collected  the  proceeds  in  the 
usual  and  ordinary  manner.  There  is  no  evidence 
tha^  would  support  a  finding  of  fact  that  these 
cheques  were  paid  in  on  the  footing,  as  Bowen, 
L.J.  expressed  it,  that  they  might  be  at  once 
drawn  on.  It  seems  to  me  impossible  to  deal 
with  each  cheque  that  was  paid  in  by  Jones,  and 
to  ask  myself  the  question  in  what  character  the 
defendants  received  it,  but  that  I  must  look  at  the 
general  course  of  business  between  them  over  the 
whole  period  and  decide  whether  the  bank  acted 
as  collecting  agents,  or  on  their  own  behalf.  Some 
cheques  were  paid  in  when  there  was  a  substantial 
amount  standing  to  the  credit  of  the  account.  At 
times  cheques  were  paid  in  which  were  smaller 
than  the  then  overcu-aft,  and  at  other  times 
cheques  were  paid  in  which  were  greater  in 
amount  than  the  overdraft,  and  the  stolen 
cheques  were  generally  paid  in  with  others  of 
which  Jones  was  the  legal  holder.  I  come, 
therefore,  to  the  conclusion  on  the  facts  that  all 
these  stolen  cheques  were  received  by  the  defen- 
dants from  Jones,  as  his  agents  to  collect  on  his 
behalf,  and  that  they  received  the  amounts  on 
collection  for  his  benefit,  and  not  on  their  own 
aooount.  At  the  trial  the  jury  found  that  in 
the  collection  of  all  the  cheques  the  defendants 
acted  bond  fide  and  without  negligence.  I  will 
now  deal  with  the  different  descriptions  of  cheques 
which  were  paid  in  by  Jones  for  collection,  and 
which  have  already  been  referred  to  as  being  con- 
tained in  eight  classes.  The  cheques  in  class  (1) 
amount  to  1032.  Ob.  9d.  Being  uncrossed  when 
teoeived  by  the  defendants,  they  cannot  claim  the 
protection  of  sect.  82  of  the  Bills  of  Exchange 
Act  1882,  as  decided  in  Bisull  v.  Fox  (51  h.  T, 
!Etep.  663;  1  Cab.  &  E.  401),  and  I  am  bound  by 
it.  Denman,  J.,  in  a  considered  judgment 
said,  in  referring  to  sect.  82  of  the  Bills 
of  Exchange  Act  1882,  "  these  words  are 
in  my  opinion  only  applicable  when  the  banker 
who  claims  the  benefit  of  the  section  has  received 
.a  cheque  already  crossed,  and  not  when  he  takes 
an  uncrossed  cheque  and  places  it  to  the  credit  of 
a  customer,  and  afterwards  stamps  it  with  a 
.direction  such  as  that  placed  on  those  cheques 
for  his  own  purposes  to  his  bankers,  and  for- 
warded to  them  for  collection."  I  find,  therefore, 
vthat  the  plaintiff  is  entitled  to  recover  against  the 
defendants  in  rospect  of  the  cheques  in  this  class 
.and  for  the  amount  thereof,  that  being  the  sum 
■received  by  them  on  the  same.  Class  (2)  consists 
of  a  cheque  for  112.,  drawn  to  bearer,  and  not  on 
-the  defendants.  It  was  uncrossed  when  delivered 
to  them  by  Jones,  but  was  crossed  by  them  to  the 
liead  o£Sce.  The  contention  of  the  plaintiff  is 
that  the  defendants  by  crossing  it  and  obtaining 
■the  proceeds  were  liable  to  him  in  trover  or  alter- 
<iatively  for  money  had  and  received  to  his  use. 
On  the  other  hand  it  is  contended  that,  the 
cheque  being  payable  to  bearer,  was  by  delivery 
negotiated  to  the  defendants,  and  they  became 
thereby  the  lawful  and  true  holders,  and  entitled 
to  the  proceeds  when  received,  having  given  value 
for  it.  But  I  have  found  as  a  fact  that  their 
cheque  as  well  as  all  the  others  was  delivered  by 
Jones  to  the  defendants  as  his  agents  to  collect 


the  proceeds  for  his  benefit  and  not  for  them- 
selves. When  this  cheque  was  paid  in  of  the 
7th  Dec.  1896  the  account  of  Jones  waa  in  credit 
to  the  extent  of  1262.  2s.  6d.,  and  no  cheque  was 
drawn  against  that  balance  until  six  days  after, 
and  then  for  52.  only,  so  that  it  cannot  be  said 
that  the  account  was  either  overdrawn  or  that 
Jones  drew  against  the  cheque  now  under  con- 
sideration. It  was  sent  to  the  head  office,  and  in 
due  course  the  amount  was  collected  and  placed 
to  the  credit  of  the  Sparkbrook  branch.  Was  that 
which  the  defendants  did  a  conversion  to  their 
own  use  or  a  receipt  by  them  of  the  112.  for  the 
use  of  the  plaintiff.  I  think  it  was  conversion, 
and  in  support  of  this  view  I  refer  to  the  following; 
authorities :  In  Eun-t  v.  Bott  (30  L.  T.  Bep.  25 ; 
L.  Bep.  9  Ex.  86>  it  was  held  that  where  the 
plaintiff's  broker  had  dishonestly  pretended  to 
sell,  as  broker,  the  plaintiffs  barley  to  the  defen- 
dant, unknown  to  him,  in  consequence  of  which 
the  plaintiffs  sent  a  delivery  order  for  the  barley 
and  an  invoice  to  the  defendant  who  to  rectify 
the  mistake  honestly  indorsed  his  delivery  order 
to  the  dishonest  broker,  who  sold  it  and 
absconded,  yet  the  defenduit  was  answerable  to 
the  plaintiff  for  a  wrongful  conversion,  because  it 
was  an  unauthorised  act  which  deprived  the  true 
owner  of  this  property.  The  defendant  had  no 
intention  of  using  the  g^ds,  and  indeed  all  that 
he  did  was  in  the  honest  belief  that  by  his  indorse- 
ment of  the  delivery  order  to  the  fraudulent 
broker  the  goods  would  be  returned  to  the  tme 
owners,  but  it  was  an  unauthorised  act  as  agunst 
them,  and  the  defendant's  conduct,  tho^h  inno- 
cent, was  unlawful.  In  the  case  of  J^ne  Art 
Society  v.  Unum  Bank  (55  L.  T.  Bep.  536;  17 
Q.  B.  Div.  705],  where  the  defendants  were  held 
liable  in. damages  for  receiving  certain  Post  Office 
orders  for  collection  on  behalf  of  one  Mugiord,  a 
customer,  which  orders  he  had  dishonestly  ob- 
tuned  from  his  employer,  the  plaintiffs  and 
the  net  proceeds  of  which  the  defendants 
had  placed  to  his  credit  after  collection.  Fry, 
L.J.  said:  "Now,  as  to  conversion,  we  are  of 
opinion  that  when  Mugford  handed  a  Post  OfBoe 
order  across  the  counter  of  the  bank  with  a  direc- 
tion to  the  defendants  to  take  it  and  to  receive 
the  money  for  it,  and  to  carry  that  money  to  the 
credit  of  his  account,  and  when  the  bank  clerk  so 
took  the  Post  Office  order,  the  bank  converted  it" 
And  a  little  later  in  his  judgment  he  added: 
"  But  we  are  farther  of  opinion  that  the  act  of  the 
bank  in  receiving  the  money  from  the  Post  Office, 
and  treating  the  money  as  the  money  of  Hugford 
was  a  wrongful  application  of  the  money  by  the 
bank."  In  Kleintoori,  8on»,  and  Co.  v.  CompMr 
National  d'Eicompte  de  Paris  (1894)  2  Q.  B.  157) 
a  cheque  had  been  specially  indorsed  in  the  plain- 
tiffs' favour,  and  forwarded  to  them  by  post  from 
Barcelona.  After  being  posted  a  person,  calling 
himself  Sauroma  produced  the  cheque  at  the 
defendants'  bank  in  Paris  and  asked  them  to 
collect  the  proceeds  for  him.  His  name  appeared 
on  the  back  of  tiie  cheque  as  indorsee,  the  name 
of  the  plaintiffs   having  been  obliterated.     The 

Elaintiffs  forwarded  the  cheque  to  their  agents  in 
london,  and  learning  that  it  had  been  honoured 
they  paid  the  amount  to  Sauroma.  Cave,  J.  held 
that  the  defendants,  in  presenting  the  cheque  and 
getting  the  money  for  it  in  London  were  guilty  of 
a  conversion,  as  they  presented  it  and  i^t  the 
proceeds,   not   for    die    true    owner,   but    for 
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SaoFoma  who  bad  no  title  to  it.  In  St^heru  t. 
Elwall  (4  II.  &  S.  259)  Lord  Ellenboroagh  said 
that  a  person  is  goiltj  of  a  conversion  who  inter- 
meddles with  any  property  and  dispooes  of  it,  and 
it  is  no  answer  that  he  acted  under  authority 
from  another,  who  had  .  himself  no  authority  to 
dispose  of  it  Sir  FredeTick  Pollock  in  his  work 
on  the  Law  of  Torts,  5th  edit,  p.  332,  entresses 
it  thus:  "The  grievance  is  the  unauthorised 
assumption  of  the  powers  of  the  true  owner. 
Actually  dealing  with  another's  goods  as  owner 
for  however  short  a  time  and  however  limited  a 
purpose  is  therefore  conversion,  .  .  .  It  makes 
no  difference  that  such  acts  were  done  under  a 
mistaken,  hut  honest  and  even  reasonable  sup- 
position of  being  lawfully  entitled,  or  even  the 
intention  of  benefitting  the  true  otmer."  It  may 
be  said  that  the  case  before  me  works  a  hardship 
on  bankers  acting  as  the  defendants  did,  but  that 
is  not  so.  Two  safeguards  are  open  to  them. 
Hither  they  can  give  value  and  consideration  for 
all  bearer  cheques  paid  in  by  a  customer  for  collec- 
tion in  which  they  become  the  true  holders  and 
are  protected ;  or  they  can  insist  on  the  customer 
crossing  such  cheques  before  they  consent  to  act 
as  collecting  agents  and  then  so  long  as  they  act 
in  good  faith  and  without  negligence  they  will  be 

frotected  by  the  82nd  section  of  the  fiills  of 
Ixchange  Act  1882.  As  to  this  cheque,  there- 
fore, of  112.  I  find  against  the  defendants. 
As  to  class  (3),  consisting  of  four  cheques  and 
amounting  to  322.  15s.  9(2.,  they  were  drawn  upon 
the  Leamington  branch  of  the  defendants'  bank, 
payable  to  order  and  uncrossed  when  received  at 
the  Sparkbtook  branch  from  Jones  for  collection. 
Before  sending  them  out  for  collection,  the 
Sparkbrook  branch  crossed  them,  according  to 
their  usual  practice,  to  the  head  office,  and  when 
paid,  the  amount  was  credited  to  the  branch  in 
the  oi-dinary  way.  The  defendants  contend  that 
they  are  protected  by  sect.  60  of  the  Bills  of 
Exchange  Act  1882,  having  paid  the  cheques  in 
good  faith  and  in  the  ordinarr  course  of  business. 
The  plaintiffs  contention  is  tnat  the  cheques  were 
not  ptud  within  the  meaning  of  that  section,  but 
were  paid  as  a  mere  matter  of  account  or  book- 
keeping between  two  branches  of  the  defendants' 
banE  and  its  head  office,  also  that  as  the  defen- 
dants had  crossed  the  cheques  after  receiving  them 
from  Jones,  sect.  60  doea  not  apply.  I  think  it 
does.  I  think  that  in  fact  these  cheques  were 
paid  by  the  Leamington  branch  to  the  Spark- 
brook  branch,  and  that  it  makes  no  difference 
that  the  two  branches  are  the  same  bank:  (see 
Bissell  v.  Fox,  63  L.  T.  Bep.  193).  Nor  do  I 
think  it  makes  any  difference  that  the  cheques 
were  crossed  to  the  head  office  by  the  Sparkbrook 
branch  before  sending  them  to  the  head  office  for 
collection.  A  cheque  is  paid  by  a  banker  on  whom 
it  is  drawn,  whether  it  is  crossed  or  uncrossed, 
the  effect  of  the  crossing  being  only  to  restrain 
the  mode  of  payment.  But  another  point  was 
raised  on  behalf  of  the  plaintiff.  It  was  said  that 
these  four  documents  were  not  cheques,  but 
'bankers'  drafts.  I  think  they  are  cheques  within 
the  definition  of  sect.  3  of  the  Bills  of  Exchange 
Act  1882.  They  are  unconditional  orders  in  writ- 
ing addressed  by  the  manager  of  the  Leaming^n 
branch  of  the  defendant  bank  to  the  head  office 
in  London,  signed  by  the  mam^r  of  the  branch, 
and  requiring  the  head  office  to  which  it  is 
addressed  to  pay  on  demand  on  account  of  the 


branch  office,  a  sum  certain  in  money  to  Gordon 
and  Mnnro  or  their  order.  I  think  this  is  an 
order  "addressed  by  one  person  to  another" 
within  the  meaning  of  the  section.  But  if  I  am 
wrone,  then  I  accede  to  the  request  made  to  me 
on  behalf  of  the  defendants  to  allow  them  to  pay 
into  court  the  sum  of  322. 15s.  9d.  to  meet  this 
part  of  the  claim  as  if  such  payment  was 
made  at  the  same  time  as  the  other  payment 
into  court,  and  I  do  so  because  these  documents 
have  always  been  called  cheques  by  the  plaintiff 
in  this  litigation  in  all  its  proceedings  up  to  the 
time  when  the  point  was  raised  by  counsel  for 
the  plaintiff  on  further  consideration  before  me, 
and  I  hold  that  it  is  right  and  just  that  the 
defendants  should,  in  the  circumstances,  be 
allowed  to  meet  this  point  by  a  payment  into 
courts  on  the  ground  that  ii  the  point  had 
been  raised  in  the  pleadings  they  would  have 
had  an  opportunity  of  doing  then  what  they 
ask  to  be  allowed  to  do  now.  I  now  come 
to  class  (4),  consisting  of  three  crossed 
cheques  amounting  to  462.  3g.  10(2.,  and  drawn 
upon  the  defendants,  but  not  on  their  Spark- 
brook branch.  One  of  these  cheques  was 
marked  "not  negotiable"  when  handed  to  them 
by  Jones,  and  is  also  included  in  class  (5). 
These  cheques  were  all  (»>llected  for  Jones  in  the 
usual  and  ordinary  course,  and  I  hold  that  the 
defendants  are  protected  by  sect.  60  of  the  Bills 
of  Exchange  Act  1882.  As  to  the  cheque  marked 
"  not  negotiable,"  does  it  make  any  difference  as 
to  the  defendants'  liability  that  it  was  marked 
"  not  negotiable"  P  I  think  it  does  not.  It  was 
not  negotiated  after  it  came  into  the  defen- 
dants' hands,  and  the  branch  on  which  it  was 
drawn  paid  it  in  good  faith  and  in  the  ordinary 
course  through  the  head  office  to  the  branch- 
office,  whose  customer  appeared,  for  all  that  was, 
I  then  known,  to  be  the  true  holder  when  he  paid 
it  in.  But  I  think  that  sect.  82  is  also  applic- 
able to  the  cheques  included  in  this  class,  for 
they  were  all  crossed  when  received,  and  the 
Sparkbrook  branch  merely  received  the  moneys 
for  their  customer,  and,  as  the  jury  found,  bond 
fide  and  without  negligence.  Then  it  is  urged 
that  when  two  of  the  three  cheques  in  this  class 
were  paid  in  by  Jones,  his  account  was  over- 
drawn, and  it  cannot  be  said  that  the  defen- 
dants collected  them  for  him  within  the  mean- 
ing of  sect.  82.  Why  not?  It  depends  on  the 
facts.  In  Clarke  v.  London  and  County  Banking 
Company  (76  L.  T.  Rep.  293 ;  (1897)  1  Q.  B.  552) 
Gave,  J.  held  that  the  mere  placing  of  money  to 
their  (the  defendants')  customers'  account,  with 
the  result  that  a  portion  of  it  would  if  the 
balance  were  struck  go  towards  clearing  off  the 
overdraft,  could  not  render  them  liable  to  the 
true  owner,  provided  they  received  payment  for 
their  customer  in  good  iaith  and  without  negli- 
gence. Now,  on  the  7  th  Feb.  1899,  when  these 
two  cheques  were  paid  in  by  Jones,  there  was  an 
overdraft  of  262.  8«.  lOd.,  which  was  cleared  off 
by  these  two  stolen  cheques  amounting  to 
352.  98.  lOd.  In  Clarke  v.  London  and  Cotmty 
Banking  Company  («up.)  the  facts  were  similar. 
One  Fisher  forged  the  indorsement  of  the 
plaintiff,  the  payee  of  a  cheque,  for  432.,  and 
paid  it  into  his  own  bank  for  collection.  That 
account  was  then  overdrawn  to  the  extent  of 
132.  9s,,  and  Fisher  also  drew  against  the  stolen 
cheque  to  the  extent  of  52.  8s.  6c2.    The  Divi- 
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sional  Ooatt  bdd  that  the  defendants  were 
entitled  to  the  protection  of  aeot.  82  of  the  Bills 
of  Exchange  Act  1882.  Class  (5)  consists  of 
seven  cheques  crossed  and  marked  "  not  negoti- 
able,"  and  not  drawn  on  the  defendant's  bank, 
amounting  to  1122.  13s.  7d.  Here,  again,  as  the 
defendants  received  the  cheqaes  for  collection 
for  their  customer,  and  were  merely  holders 
of  them  for  a  specific  purpose,  it  makes  no 
difEerenoe  that  they  were  marked  "not  negoti- 
able." '  This  was  decided  in  Oreat  Weriem  Bail- 
way  Company  t.  London  and  County  Banking 
Company  (tup.).  The  defendants  took  no  better 
title  than  Jones,  but  they  did  not  pretend  to 
have  a  better  title,  and  all  they  did  was  to  act 
as  his  collecting  agents  under  sect.  82  of  the  Act, 
and  I  hold  that  they  are  entitled  to  its  protection. 
It  was  also  urged  on  behalf  of  the  defendants  that 
when  two  of  the  cheques  in  this  class  were  paid  in 
by  Jones  the  account  was  overdrawn,  but,  as  I 
have  already  decided,  this  fact  makes  in  my  jndg- 
ment  no  difference.  Class  (6)  consists  of  a  great 
number  of  cheques  amounting  to  16392.  7g.  10c2., 
dated  from  the  3rd  Aug.  1895  to  the  28th  Feb. 
1899,  drawn  to  order,  not  on  defendants,  and  all 
crossed  when  paid  in.  The  plaintiff  alleges  that 
the  defendants  by  putting  their  rubber  stamp  on 
these  cheques  after  they  received  them  for  collec- 
tion was  a  conversion,  and  that  by  so  doing  they 
lost  .the  protection  of  sect.  82.  Technically, 
ptil'&aps,  it  was  a  conversion,  but  so  is  the  mere 
ooUeotion  of  the  moneys  for  which  sect.  82  was 
intended  as  a  protection  and  if  in  the  course  of 
that  collection  the  cheques  were  in  the  ordinary 
wa^  of  the  defendants'  business  stamped  with 
their  rubber  stamp,  I  cannot  hold  that  such  an 
act  was  one  that  in  law  deprives  them  of  the 
protection  which  the  statute  mtended  to  provide. 
If  it  were  otherwise  the  placing  of  any  words  by 
the  defendants  on  the  cheques  tor  the  purpose  of 
protection  from  theft  and  which  at  the  same  time 
might  restrict  theit  negotiability  would  have  the 
same  result,  and  that,  in  my  opinion  would  be 
remarkable.  As  I  have  already  stated,  the  jury 
found  that  the  defendants  acted  bond  fide  and 
without  negligence,  and  I  find,  therefore,  that,  as 
to  the  cheques  in  this  class  they  are  protected  by 
the  statute.  When  I  say  that  the  jury  found 
that  the  defendants  acted  without  negligence,  I 
do  not  forget  that  Mr.  Lawrence  argued  tnat  the 
verdict  amounted  to  a  verdict  of  negligence, 
because  they  added  a  rider  to  their  verdict  which 
was  in  these  words  "We  wish  to  express  an 
opinion  that  more  care  is  desirable  on  the  part  of 
banks  in  general  in  respect  of  cheques  of  this 
character.  I  do  not  agree  with  the  contention. 
I  also  decide  that  the  defendants  are  protected 
by  sect.  82  in  respect  to  class  (7)  which  consists  of 
four  cheques  not  drawn  on  the  defendant 
bank,  and  payable  to  bearer,  and  crossed  when 
received  by  the  defendants.  Class  (8)  con- 
sists of  four  cheques,  so  called,  amounting  to 
85L-  88.'  The  form  of  this  document  is  this: 
"  Hannington's  Limited. — ^Brighton,  Januaiy  9 
1897. — Barclay  and  Co.  Limited,  54,  Lombard- 
street,  London.  Fay  Gordon  and  Manro  the  sum 
named  below  on  presentation  of  the  subjoined 
receipt  duly  signed  and  dated.  For  on 
behalf  of  Hannington's  Limited.  ,  Accoun- 
tant.   ,  Director. — Received  from  Hanning- 
ton's Limited  the  sum  of  1G2. 15s.  6cl.,  which  has 
been  placed  to  the   credit  of  their  account. — 


GosDOK  and  Muheo.  Jan.  11 1897. — 162. 15s.  6d. 
N.B. — l%i6  cheque  will  not  be  paid  by  the  bankers 
if  the  above  receipt  be  altered  or  in  any  way 
incomplete."  This  order  was  crossed  generally, 
and  it  was  stamped  or  crossed  by  the  defendants 
similarly  to  the  other  cheques  to  the  head  office. 
This  document,  not  being  an  unconditional  order 
to  pay  does  not  come  under  the  provisions  of 
sect.  82,  but  it  does  come  within  the  terms  of 
sect.  17  of  the  Revenue  Act  1883  (46  &  47  Vict. 
c.  55),  which  enacts  that  sects.  76  to  82  inclusive 
of  the  Bills  of  Exchange  Act  1882  "  shall  extend 
to  any '  document  issued  by  a  customer  of  any 
banker  and  intended  to  enable  any  person  or 
body  corporate  to  obtain  payment  from  such 
banker  of  the  sum  mentioned  in  such  document, 
and  shall  so  extend  in  like  manner  as  if  the  said 
document  were  a  cheque."  That  being  so,  this 
class  of  cheques  is  the  same  as  class  6,  and  I  hold 
that  the  defendants  are  entitled  to  the  protection 
of  sect.  82  of  the  Bills  of  Exchange  Act  1882. 
Therefore  the  action  works  out  as  follows :  The 
defendants  have  won  on  the  issue  that  was  tried 
at  the  Birmingham  Assizes.  They  have  lost  on 
class  (1)  and  class  (2),  the  amount  of  which  comes 
to  1142.  Os.  9(2.,  but  they  have  paid  into  court  the 
sum  of  1102.  only.  Alternatively,  if  my  decision 
as  to  class  (3)  ,is  held  to  be  incorrect,  then  the 
defendants  will,  by  my  leave,  pay  into  court  as  if 
it  had  been  done  in  the  statement  of -defence  the 
further  sum  of  322. 15s.  9d.,  being  the  amount  of 
the  so-called  cheques  in  that  class,  which  will  leave 
the  result  the  same — that  is,  that  they  have  sub- 
stantially succeeded,  and  I  give  judgment  there- 
fore in  their  favooi-  with  costs. 

GoBDON  V.  Capital  and  Counties  Bank 
Limited. 
This  was  an  action  for  damages  for  the  con- 
version by  the  defendants  of  thirty-two  cheques, 
the  property  of  the  plaintiff,  amounting  to  the 
sum  of  3882.  9s.;  or,  alternatively,  for  money 
payable  by  the  defendants  to  the  plaintiff  for 
money  had  and  received  by  them  for  his  use. 

A.  T.  Lawrenee,  Q.G.  and  Lealie  for  the 
plaintiff. 

Jelf,  Q.C.  and  Spencer  Bower  for  the  defen- 
dants. 

Dee.  19.  —  BaCKNiLL,  J. — In  many  respects 
this  action  resembles  that  in  which  I  have  just 
given  judgment.  The  same  man,  Alfred  Jones, 
who  stole  the  cheques  in  that  action,  stole  them 
in  this,  and  paid  them  to  the  credit  of  an  account 
which  he  had  opened  with  the  defendants  in  the 
name  of  H.  Warner  and  Co.,  and  the  same 
question  was  left  to  the  jury  in  this  case  as  in  the 
other,  and  with  the  same  result.  All  other 
questions  arising  in  the  action  were  left  to  my 
decision,  with  the  same  powers  given  to  me  !i.s  in 
that  action,  and  I  came  to  the  same  conclusion 
here  as'  there — that  the  defendants  received  the 
cheques  from  Jones  to  collect  the  proceeds  thereof 
as  his  agents,  and  for  his  benefit,  and  not  for 
themselves.  Unlike  the  former  action  the  account 
of  Warner  and  Co.  with  the  defendants,  which 
was  opened  in  Nov.  1896,  and,  so  far  as  this 
action  is  concerned,  was  closed  on  the  30th  June 
1899,  was  always  in  credit  except  on  two  occasions, 
i.e.,  on  the  24th  and  25th  Feb.  1899,  when  it  was 
in  debit,  but  for  those  two  days  only.  I  have 
not  had  the  ad\'antage  of  seeing  a  classification 
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of  the  cheques  which  are  the  subject  of  this 
action,  but  it  is  admitted  that  none  of  them  were 
drawn  on  the  defendant  bank,  that  none  of  them 
were  drawn  in  favour  of  "  bearer,"  and  that  with 
the  exception  of  two  cheques  all  were  crossed 
when  received  by  the  defendants,  and  that  onlj 
one  was  marked  "  not  negotiable."  As  in  the 
case  of  Cfordon  t.  London,  City,  and  Midland 
Bank,  so  soon  as  the  cheques  in  question  were 
paid  in,  they  were  aU  stamped  with  the  name  of 
the  defendant  bank,  to  prevent  the  bonk  on  which 
the  cheques  were  drawn  paying  to  anyone  except 
the  defendants — the  effect  of  which  was  that  ul 
the  cheques  were  crossed  twice  over,  except 
the  two  cheques  which  weie  unoroased  when 
tlie  defendants  received  them.  Those  two  un- 
crossed cheques  were  respectively  for  the  sums 
of  71.  0(.  and  102.  lit.  5d.,  and  following  my 
decision  in  the  previous  case,  I  hold  that  the 
defendants  are  not  entitled  to  the  protection  of 
sect.  32  of  the  Bills  of  Exchange  Act  1882,  and  I 
hold  that  they  are  liable  to  the  plaintiff  in 
damages  for  conversion  of  tbe  same  for  that 
amount.  The  cheque  dated  the  10th  March  1899 
for  41.  16s.  Id.  was,  when  received  by  the  defen- 
dants, crossed  and  marked  "  not  negotiable,"  and 
I  hold,  as  in  the  other  case,  that  that  fact  does 
not  deprive  the  defendants  of  the  protection  of 
sect.  S2.  I  have  not  omitted  to  notice  the  argu- 
ment that  when  the  account  of  Warner  and  (Jo. 
was  in  debit,  one  of  the  stolen  cheques — viz.,  that 
for  IMh  178.  Id.  was  paid  in  as  part  of  a  sum  of 
46i.  9s.  which  wiped  out  the  debit  of  122.  10».  2d., 
leaving  a  credit  of  332.  18g.  10(2.  But  I  find  as  a 
fact  that  the  defendants  received  that  cheque  as 
they  recaved  all  the  other  cheques,  i.e.,  as  collect- 
ing agents  on  behalf  of  their  customer,  and  not 
on  their  own  behalf  as  distinguished  from  such 
agents.  The  result  is  that  the  defendants,  except 
to  the  sum  of  182.  0«.  5(2.,  are  entitled  to  my 
*  judgment,  but  as  they  have  paid  into  court  a  sum 
exceeding  that  amount  they  are  entitled  to  judg- 
ment in  their  favour  and  with  costs. 

Judgment  accordingly. 

Solicitors :  Pepper,  Tangye,  and  Co.,  for  Pepper, 
Tangye,  and  Winterton,  Birmingham ;  Keen, 
Sogers,  and  Co. ;  Cameron,  Kemm,  and  Co. 


Jan.  11  and  IB. 

(Before  Lord  Altebstone.   G.J.,  Gbanthah, 
Bbuce,  Dabling,  and  Phillimobe,  JJ.) 

Teacbt  (app.)  V.  Pbbtty  (reap.),  (a) 

Factory — Notice  by  inspector  as  to  sanitary 
requirements — Power  of  justices  to  inquire  into 
necessity  for  requirements  —  Appeal  —  Public 
Health  Act  1875  (38  &  39  Vict.  e.  55), «.  38— 
Factory  and  Workshop  Act  1878  (41  Viet.  c.  16), 
3.  4 — Public  Health  Acts  AmendTnent  Act  1890 
{33  <£•  54  Viet.  e.  59),  «.  2Z— Factory  and  Work- 
shop  Act  1891  (64  <£•  55  Vict.  o.75),  s.2— Factory 
<tnd  Workshop  Act  1895  (58  &  59  Vict.  c.  37), 
s.  3. 

tVhere  a  factory  inspector  has  given  a  notice  under 
sect.  22  (2)  of  the  Public  Health  Acts  Amend- 
ment Act  1890,  and  sect.  2  of  the  Factory 
and   Workshop   Act  1891,  the  justices   cannot 

(»)  Beported  by  W.  DE  B.  Hbrbsbt,  Esci ,  B»rri3ter-at-Lav. 


inquire  into  the  necessity  for,  or  the  reasonable- 
ness of,  the  requirements  specified  in  the  notice. 

The  oruy  qitestion  that  can  be  raised  before  the 
justices  is  lohether  there  has  been  a  neglect  or 
refusal  to  comply  teith  the  notice,  and  they 
cannot  decide  the  question  of  the  suitability  or 
suffideney  of  the  aceommodationi  in  the  way  of 
sanitary  conveniences  in  the  factory. 

Phillimore,  J.  dissentiente. 

Semble,  the  only  appeal  against  the  requirements 
contained  in  the  notice  is  to  quarter  sessions. 

Cask  stated  on  an  information  charging  the 
respondents  with  unlawfully  neglecting  and 
refusing  to  (K>mply  with  the  requirements  of  a 
notice  given  under  sect.  2  of  the  Factory  and 
Workshop  Act  1891,  and  amending  Acts,  and 
sect.  22  (2)  of  the  Public  Health  Acts  Amendment 
Act  1890. 

The  following  facts  were  proved  or  admitted  :— 

The  respondents  were  the  occupiers  of  a  build- 
ing used  as  a  corset  factory  aicuate  at  Tower 
Ramparts. 

The  Public  Health  Acts  Amendment  Act  1890 
had  been  adopted  in  the  borough  of  Ipswich. 

Tbe  building  in  question  was  a  factory  within 
the  meaning  of  the  Factory  and  Workshops  Acts 
1878-95  and  was  situate  within  the  sanitary 
districts  of  the  Ipswich  Urban  Sanitary  Authority. 

The  appellant  was  an  inspector  under  the 
Factory  and  Workshop  Acts  1878-96. 

The  notices  prescribed  by  sect.  4  of  the  Factory 
and  Workshop  Act  1878  were  given  to  the  sanitary 
authority  by  means  of  a  letter  dated  the  2nd 
March  1899  of  which,  so  far  as  it  is  material  to 
this  case,  the  following  is  a  copy : 

I  begr  to  inform  yon  that  on  viaituig  the  corset  factory 
ocoapiecl  by  Meisrs.  Pretty  and  Sana,  and  utnated  at 
Tower  Bamparta,  Ipawioh,  the  nndezmentioned  aaoitary 
mattera  appear  to  re(iaire  attention  :  Inanffioient  sanitary 
aooommodation  for  women.  730  women  when  viaited  ; 
fall  nnmber  1000.  Fourteen  aanitary  ocmveniancea 
provided. 

It  appeared  to  the  appellant  that  the  acts, 
neglects,  and  defaults  alleged  in  the  letter  of  the 
2nd  March  1399  were  punishable  or  remediable 
under  the  laws  relating  to  public  health,  but  not 
under  the  Factory  and  Workshop  Acts. 

Proceedings  wera  not  taken  oy  the  sanitary 
authority  upon  the  notice  so  far  as  it  related  to 
the  alleged  insufficiency  of  sanitary  accommoda- 
tion for  women  against  the  owners  or  occupiers  of 
the  factory. 

It  appeared  to  the  appellant  that  the  provisions 
of  sect.  22  (1)  of  the  Public  Health  Acts  Amend- 
ment Act  1890  were  not  complied  with  on  the 
15th  May  1899  in  the  case  of  the  factory. 

The  appellant  gave  a  written  notice  to  the 
respondents,  the  occupiers  of  the  factory,  of  which 
notice  the  following  is  a  copy : 

Factory  Department,  Home  Office,  London,  S.W. — I, 
the  nndenigned,  one  of  H.M.  inapeotors  of  factoriee, 
acting  in  parananoe  of  aeot.  4  of  the  Factory  and  Work- 
shop Aot  1878,  saot.  2  of  the  Factory  and  Workahop 
Aot  1891,  and  seat.  3  of  the  Faotoiy  and  Workahop  Acit 
1895,  hereby  give  yon  notioe  under  aeot.  22,  anb-aeot.  (2), 
of  the  Public  Health  Acta  Amendment  Act  1890  that 
the  ptoviaiims  of  sect.  22,  anb-seot.  (1),  of  that  Aot  are 
not  oompUed  with  in  the  building;  of  which  yon  aie 
oconpier,  uaed  as  a  mannfaototy  and  aitoated  at  Tower 
Bamparta,  Ipawich,  the  same  being  a  factory  within  the 
meaning  cif  the  Factory  and  Workshop  Act  1S78,  and  I 
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hereby  reqaire  yon  within  two  oalender  monthi  fiom 
the  d»te  of  this  notice  to  provide  the  laid  boildiag  with 
■nffioient  and  initable  aooommodation  in  the  way  of 
sanitary  oonTenienoea,  baring  regard  to  the  nnmber  of 
peieona  employed  or  in  attendanoe  at  the  laid  bnilding, 
and  with  proper  eeparate  accommodation  for  pereons  of 
each  aex,  and  for  that  pnrpoee  to  proride  for  the  nae  of 
the  femalea  lo  employed  or  in  attendanoe  eighteen 
additional  water-closets,  with  proper  flttinga  and  appor- 
tenanoee.  If  yon  neglect  or  refnee  to  comply  with  this 
notice,  yon  will  be  Uable  for  inch  default  to  a  penalty 
not  exceeding  201.  and  to  a  daily  penalty  not  ezoeediog 
40a.,  and  proceedings  will  be  taken  in  pnrsnanoe  of  the 
said  sect.  22  of  the  Fnblic  Health  Acts  Amendment  Act 
1890  to  recover  the  same. — (Signed)  Anna  Tbacit. 
May  15th,  1899.— To  Messrs.  Pretty  and  Co.  Limited, 
Tower  Ramparts. 

The  respondents,  the  occupiers  of  the  factory, 
neglected  or  refased  to  comply  yrith  the  last- 
mentioned  notice. 

On  behalf  of  the  appellant  it  was  contended 
upon  the  above  stated  facts  that  the  ooart  of 
summary  jurisdiction  had  no  jurisdiction  to  hear 
evidence  upon  or  decide  the  question  of  the  suit- 
ability or  sufficiency  of  the  aooommodation  in  the 
way  of  sanitary  conveniences  existing  in  the 
factory,  or  the  necesaitr  for  the  further  accom- 
modation required  by  the  notice  dated  the  15th 
May  1899,  and  that  those  questions  were  by  law 
left  to  the  discretion  of  the  appellant.  In 
support  of  this  contention  the  following  cases 
were  cited :  St.  Luke' a  Vestry  v.  Lewis  (5  L.  T. 
Rep.  608),  Eargreaves  v.  Taylor  (8  L.  T.  Rep. 
149),  and  Bogle  v.  Sherborne  Local  Board  (46 
J.  P.  676). 

On  behalf  of  the  respondents  it  was  contended 
'  that  the  matters  were  (questions  of  fact  whioh 
the  jostices  had  jurisdiction  to  decide  upon 
.evidence  to  be  given  before  them. 

The  justibes  decided  in  favour  of  the  conten- 
tions of  the  respondents,  and  accordingly  heard 
evidence  on  behalf  of  the  appellant  and  the 
respondents,  and  upon  that  evidence  dismissed 
the  summons  and  ordered  the  appellant  to  pay 
61.  4s.  costs. 

They  found  as  facts  (1)  that  the  existing  sani- 
taiy  accommodation  in  the  factory  was  suitable 
and  sufficient ;  (2)  that  the  sanitary  authority  had 
made  all  due  inquiry  into  the  suitability  and 
sufficiency  ai  the  sanitary  accommodation  exist- 
ing in  the  factory,  and  had  found  the  accommo- 
dation to  be  snitable  and  sufficient. 

The  question  for  the  opinion  of  the  court  was 
whether  they  had  jurisdiction  to  hear  evidence 
upon  or  decide  the  question  of  the  suitability  or 
sufficiency  of  the  accommodation  existing  in  the 
factory  or  required  by  the  notice. 

The  Attorney-General  (Sir  R.  Finlar,  Q.C.), 
Sutton,  and  JmUr  for  the  appellant — This  case 
depends  upon  the  construction  to  be  plaoed  upon 
certain  sections  in  the  Factory  and  Public  Health 
Acts.  By  sect.  4  of  the  Factory  and  Workshop 
Act  1878  (41  Vict.  c.  16),  "  where  it  appears  to 
any  inspector  under  this  Act  that  any  act, 
neglect,  or  default  in  relation  to  any  .  .  . 
water-oloset  ...  in  a  factory  or  workshop  is 
punishable  or  remediable  imder  the  law  relating 
to  pnblic  health,  but  not  under  this  act,  that 
inspector  shall  give  notice  in  writing  of  such  act, 
neglect,  or  default  to  the  sanitary  authority  in 
whose  district  the  factory  ...  is  situate, 
and  it  shall  be  the  duty  of  the  sanitary  authority 


to  make  such  inquiry  into  the  anbiect  of  the 
notice  and  take  such  action  thereon  as  to  that 
authority  may  seem  proper  for  the  purpose  of 
enforcing  the  law."  So  it  will  be  seen  that  under 
the  Act  of  1878  the  duty  of  inquiry  and  of  taking 
action  vested  with  the  sanitary  authority  only. 
Sect.  22  of  the  Public  Health  Acts  Amendment; 
Act  1890  contains  the  provisions  as  to  sanitary 
conveniences  in  factories,  and  it  provides  » 
remedy.  Before  the  magistrates  the  notice  and 
order  are  final,  though  there  is    an  appeal  to 

auarter  sessions  under  sect.  7.  The  next  step  in 
lie  legislation  was  sect.  2  of  the  Factory  and 
Workshop  Act  1891  (54  &  55  Vict.  c.  75),  whiob 
provides  that  "  where  notice  of  an  act,  neglect, 
or  default  is  given  by  an  inspector  under  the  saici 
sect.  4  ...  to  a  sanitary  authority,  and  pro- 
ceedings are  not  taken  .  .  .  for  punishing  or 
remedying  the  act,  neglect,  or  default,  tho 
inspector  may  take  the  like  proceedings  for 
punishing  or  remedying  the  same  as  the  sanitary 
authority  might  have  taken,  and  can  recover  any 
expenses  from  the  sanitary  authority  not  recovered 
from  the  other  person.  So  it  would  seem  that  if 
the  sanitary  authority  do  not  move  after  the 
notice  mentioned  in  sect.  4  of  the  Act  of  187$ 
the  inspector  can  take  the  like  proceedings  him- 
self. The  question,  therefore,  is,  does  this  section 
give  the  inspector  power  to  serve  a  notice  under 
sect.  22  of  the  Public  Health  Acts  Amendment 
Act  1890,  from  which  there  is  no  appeal  except  to 
quarter  sessions.  We  contend  that  the  inspector 
is  in  the  same  position  as  the  sanitary  authority., 
either  with  or  without  an  appeal  under  sect.  7  of 
the  Pnblic  Health  Acts  Amendment  Act  1890. 
By  sect.  3  of  the  Factory  and  Workshop  Act 
1S95  "  where  notice  of  an  act,  neglect,  or  default 
is  g^ven  by  an  inspector  under  sect.  4  of  the  prin- 
cipal Act,  that  is  the  Act  of  1878,  "  to  a  sanitary 
authority,  it  shall  be  the  duty  of  the  sanitary 
authority  to  inform  the  inspector  of  the  pro-  , 
ceedings  taken  in  consequence  of  the  notice,"  and 
further,  the  time  in  sect.  2  of  the  Act  of  1891  is 
altered  to  one  month.  The  summons  clearly 
brings  out  what  the  charge  was,  and  the  first 
letter  to  the  sanitary  authority  was  in  accordance 
with  sect.  4  of  the  Act  of  1878.  Then  a  notice  is 
given  for  the  non-compliance  with  which  the 
present  summons  is  issued.  The  point  in  this 
case  is  anew  one.  But, even  if  the  sanitary  autho- 
rity come  to  the  conclusion  that  there  is  no  act. 
neglect,  or  default,  the  inspector  can  proceed 
further,  otherwise  sect.  2  (2)  of  the  Factory  and 
Workshop  Act  1891  would  be  a  nullity.  Tho 
intention  of  the  section  is  to  g^ve  a  sort  of  appeal. 
The  effect  of  the  two  sections  is  that  the  inspector 
may  g^ve  notice  to  the  sanitary  authority,  but  if 
they  take  no  action  then  the  inspector  himself 
can  take  proceedings.  In  a  borough  such  as 
Ipswich  the  only  way  by  whioh  proceedings  caa 
be  taken  is  by  a  notice,  and  further  it  should  be 
noticed  that  the  sanitary  authority  do  not  act 
altogether  independentiy,  but  under  sect.  3- 
of  the  Act  of  1895  they  must  keep  the 
inspector  informed  as  to  any  proceedings 
taken.  They  also  referred  to  Public  Health 
Act  1875  (38  it.  39  Vict.  e.  55),  ss.  36,  38. 
Sect.  38  deals  with  factories,  and  shows  what  the- 
law  was  at  that  time  before  the  Factories  and 
Workshops  Acts.  Sect.  68  of  the  Factory  and 
Workshop  Act  1878  shows  the  powers  inspectors 
have  for  carrying  the  Act  into  force  and  foe 
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Batisfying  themselTes ;  and  sect.  7  of  the  Public 
Health  Acts  Amendment  Act  1890  (tires  the 
right  of  appeal  to  quarter  sesaions,  except 
"Where  there  ie  an  appeal  to  the  Local  Govem- 
ment  Board  under  sect.  268.  Where  sect.  22  of 
the  Public  Health  Acts  Amendment  Act  1^0  is 
in  force,  and  the  provisions  of  sect.  38  of  the 
Public  Health  Act  1875  superseded,  the  only 
remedy  is  that  provided  by  sect.  22 ;  and  so  if  the 
local  authority  -will  not  take  proceedings,  sect.  2 
of  the  Factory  and  Workshop  Act  1891  is  of  no 
use,  for  the  inspector  cannot  give  the  notice. 
[Phillimobb,  J. — Where  in  the  Public  Health 
Acts  Amendment  Act  1890  do  you  get  the  potrers 
given  to  the  inspector  ?]  The  sanitary  authority 
get  their  powers  under  sect.  4  of  the  Factory  and 
Workshop  Act  1878,  and  so  all  those  powers  are 
open  to  the  inspector.  Under  sect.  3  of  the 
Factory  and  Workshop  Act  1895  the  word  "pro- 
ceedings "  includes  the  step  by  the  local  authori- 
ties in  giving  the  notice.  Where  the  sanitary 
conveniences  are  not  proper,  the  factory  becomes 
one  kept  not  in  accordtmce  with  the  Acts ;  and 
sect.  81  of  the  Factory  and  Workshop  Act  1878, 
and  sect.  35  of  the  Act  of  1895  show  how  such  a 
factory  is  dealt  with.  Sect.  35  of  the  Act  of  1895 
applies  where  sect.  22  of  the  Public  Health  Act 
1890  does  not.  But  the  inspector  has  the  same 
powers  as  the  sanitary  authority,  and  there  would 
be  the  same  appeal  under  sect.  7  of  the  Act  of 
1890.  There  are,  therefore,  two  classes  of  pro- 
oeedings.  First,  those  within  the  Act  of  1890  for 
non-compliance  with  sect.  35  of  the  Factory  and 
Workshop  Act  1895,  and  in  such  cases  the  magis- 
trates can  go  into  the  facts.  The  others  are 
those. within  the  Act  for  non-compliance  with  the 
notitje,  and  in  such  a  case  the  magistrates  cannot 
'go  into  the  facts.  In  snch  cases  the  notice  is 
'final. 

Macmorran,  Q.C.  (E.  E.  Wild  with  htm)  for  the 
respondent. — Throughout  the  whole  of  the  sani- 
tary legislation,  the  person  required  to  do  work  is 
heard  at  one  stage  of  the  proceedings  or  another. 
Sect.  22  of  the  Public  Health  Acts  Amendment 
Act  1890  gives  no  appeal  to  the  Local  Govern- 
ment Board,  but  instead  of  that  an  appeal  is 
allowed  by  sect.  7  to  quarter  sessions — that  is, 
where  the  requisition  is  by  the  statutory 
authority.  But  where  the  notice  is  given  by  the 
inspector  no  appeal  is  provided  tot.  It  the 
Public  Health  Acts  Amendment  Act  1890  is  not 
adopted  by  the  urban  authority,  and  in  all  rural 
districts,  the  section  that  governs  <s  sect.  35  of 
the  Factory  and  Workshop  Act  1895,  and  in  such 
a  case  there  are  two  ju<Ucial  hearings.  If  the 
Crown  is  right  in  their  contention,  where  an 
inspector  gives  a  notice  under  sect.  2  of  the 
Factory  and  Workshop  Act  1891,  the  owner  of  a 
factory  has  no  right  of  appeal  and  no  means  of 
having  an  inquiry.  Sect.  4  of  the  Factory  and 
Workshop  Act  1878  was  intended  to  enable  a 
factory  inspector  to  call  the  sanitary  authority's 
attention  to  nuisances  which  they  ought  to  get 
abated.  The  duty  of  the  sanitaiy  authority 
under  the  section  is  to  make  inquiry  and  s,ee  if 
the  notice  is  well  founded.  In  this  caae  they  have 
done  all  that  they  are  required  by  law  under  that 
section,  or  sect.  22  of  the  Act  of  1890.  The  mean- 
ing of  the  word  "  proceeding  "  in  sect.  2  (2)  of  the 
Factory  and  Workshop  Act  1891  is  where  pro- 
ceedings ought  to  be  taken.  The  iiispector  cannot 
himself  find  as  a  fact  that  there  has  been  an  act. 


neglect,  or  default.    There  mnst  be  some  judicial 
determination.    He  referred  to 

St.  Luke'i  Vettry  v.  LeioU,  5  L.  T.  Bep.  608 ;  1 

B.  &S.  865; 
HargreavM  v.  Taylor,  8  L.  T.  Bep.  149  ;  3  B.  &  & 

613. 

The  Attorney- General  in  reply. 

Cur.  adv.  vkU, 

Jan.  18. — Lord  Alvbestone.  C.J.  read  the 
following  judgment : — This  case  raises,  in  my 
opinion,  questions  of  very  considerable  difficulty, 
and  I  express  my  judgment  with  great  hesitation. 
After  the  best  consideration  I  can  give  I  have, 
however,  come  to  the  conclusion  that  the  appel- 
lant is  entitled  to  judgment.  The  substantitkl 
question  which  arises  is  whether  upon  a  summons 
for  penalties  under  sub-sect.  3  of  sect.  22  of  the 
Public  Health  Acte  Amendment  Act  1890,  for 
neglect  to  comply  with  a  notice  given  by  a  f actoiy 
iaspector,  it  is  competent  for  the  magistrates  to 
receive  evidence  upon  the  merits  as  to  the  neces- 
sity for  the  sanitary  accommodation  required  by 
such  notice.  The  difficulty  arises  from  the  fact 
that  the  powers  of  the  factory  inspector  in  the 
matter  are  given  by  reference  to  the  powers 
of  the  sanitary  authority  under  the  Public 
Health  Act ;  and  we  have  to  determine  to  what 
extent  the  powers  of  the  sanitary  authority  are 
transferred  under  the  general  words  used. 
Certain  other  incidental  pointe  arise  which  I  will 
consider  in  the  course  of  my  judgment.  In 
dealing  with  cases  of  legislation  by  reference,  I 
think  that,  as  a  rule,  the  primary  consideration  to 
be  kept  in  view  is  the  general  scope  and  object  of 
the  amending  ]egiBlation,  as  this  affords  more 
guide  as  to  whether  a  wide  or  liarrow  interpreta- 
tion is  to  be  put  upon  general  words  or  expres- 
sions capable  of  a  wider  or  narrdwer  meaning. 
By  the  4th  section  of  the  Factory  and  Workshop 
Act  1878  it  is  provided  that  where  it  appears  to 
an  inspector  under  the  Act  that  any  neglect  or 
default  under  the  Act  in  relation  to  any  wa£er>- 
closet,  earth  closet,  or  other  matter  in  the  factory 
or  workshop  is  punishable  or  remediable  under 
the  law  relating  to  public  health,  and  not  under 
the  Factory  and  Workshop  Act  1878,  the 
inspector  shall  give  notice  in  writing  of  such  act, 
neglect,  or  default  to  the  sanitary  authority  of  the 
district,  and  it  shall  be  the  duty  of  the  sanitary 
authority  to  make  such  inquiry  into  the  subject 
of  the  notice  and  take  such  action  thereon  as  to 
the  authority  may  seem  proper  for  the  purpose  oi 
enforcing  the  law.  By  the  same  section  it  was 
provided  that  an  inspector  under  the  Act  may  for 
the  purposes  of  the  section  take  with  him  to  the 
factory  a  medical  officer  of  health,  iaspector  of 
nuisances,  or  other  officer  of  the  sanitary  autho- 
rity. The  material  provisions  of  the  law  relating 
to  public  health  which  were  in  force  at  that  tim» 
— namely,  at  the  passing  of  the  Factory  and> 
Workshop  Act  1878 — are  to  be  found  in  secte.  35» 
36,  and  38  of  the  Public  Health  Act  1875.  Th& 
most  material  section  is  the  38th,  which  provided 
that,  where  it  appeared  to  any  local  authority  by 
the  report  of  their  surveyor  that  any  house  i^ 
used  or  intended  to  be  used  as  a  factory  in  whioh> 
persons  of  both  sexes  were  employed,  the  local 
authority  might,  if  they  thought  fit,  by  written^ 
notice  require  the  owners  within  a  time  specified 
in  the  notice  to  construct  a  sufficient  number  of 
water- closete,  earth   closets,  or  privies  for  tha 
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separate  use  of  each  sex.  The  section  provided  a 
p^ialty  for  neglect  to  comply  with  snch  notice. 
No  appeal  was  provided  against  the  require- 
ments of  the  local  aathority  under  this  Act.  By 
sect.  22  of  the  Public  Health  Acts  Amendment 
Act  1890,  which  is  the  section  under  which  this 
case  arises,  further  powers  were  given  to  the 
sanitary  authority.  Sub-sect.  1  of  that  section 
provides  that  every  building  used  as  a  workshop 
shall  be  provided  with  sufficient  and  suitable 
aoco^imodation  in  the  way  of  sanitary  con- 
venience, having  regard  to  the  number  of  persons 
employed,  and  also  where  persons  of  botn  sexes 
are  employed  with  proper  separate  accommoda- 
tion for  persons  of  each  sex.  It  further  provides 
by  sub-sect.  2  that  where  it  appears  to  an  urban 
authority  on  the  report  of  their  surveyor  that 
the  provisions  of  the  section  are  not  complied 
with  they  may  by  written  notice  require  the 
owner  or  occupier  to  make  such  alterations  and 
additions  therein  as  may  be  required  to  give  such 
sufficient,  suitable,  and  proper  accommodation. 
Sab-seot.  3  prescribes  a  penalty  for  neglect  or 
refusal  to  comply  with  such  notice.  Pausing  for 
a  moment,  it  was  contended  on  behalf  of  the 
respondents  that  under  this  section  the  urban 
authority  could  only  give  a  general  notice 
requiring  the  owner  or  occupier  to  provide  suffi- 
cient and  proper  accommodation  ;  on  behalf  of 
the  appellant  it  was,  contended  that  the  urban 
authority  must  by  the  notice  specify  the  altera- 
tions and  additions  which  they  require  to  be  made. 
I  think  the  latter  view  is  correct-  The  section 
provides  a  penalty  for  neglect  or  refusal  to 
comply  with  the  notice.  It  would,  I  think,  be 
inconsistent  with  such  an  enactment  that  the 
notice  shoold  be  in  general  terms  only,  as 
the  person  to  whom  it  was  given  would  in 
that  case  have  no  means  of  knowing  how 
.he  could  avoid  the  liability  ■  to  a  penalty 
But,  in  addition,  by  sect.  7  of  the  same  Acti 
An  appeal  to  quarter  sessions  is  given  against  any 
requirement  of  a  local  authority,  and  I  think  it 
was  intended  that  on  such  an  appeal  not  only  the 
question  of  ^  the  necessity  for  some  additional 
accommodation,  but  also  the  reasonableness  or 
propriety  of  the  amount  of  the  accommodation 
raqnired  by  the  notice  might  be  raised.  It  was 
further  contended  before  us  on  behalf  of  the 
rasxioDdenta  that  sect.  4  of  the  Act  of  1878  did 
not  apply  to  this  section,  that  sect.  4  enabled 
notice  to  be  given  only  in  the  case  of  some 
neglect  or  default  in  relation  to  an  existing  water- 
closet,  earth  closet,  privy,  or  ash-pit,  and  not  in 
relation  to  alleged  insufficiency  of  accommodation. 
In  my  opinion  this  contention  is  unsound.  I 
think  the  factory  inspector  may  give  notice  to  the 
sanitary  authority  in  respect  of  a  neglect  by  the 
owner  or  occupier  of  a  factory  to  comply  with  the 
provisions  of  sub-sect.  1  of  sect.  22  of  the  Act  of 
1890.  I  may  further  point  out  that  this  seems  to 
be  phiced  beyond  all  doubt  by  the  provisions  of 
sect.  35  of  the  Factory  and  Workshop  Act  1895, 
which  provides  that  in  every  place  where  sect.  22 
of  the  Public  Health  Acts  Amendment  Act  1S90 
is  not  in  force  every  factory  or  workshop  where 
persons  of  both  sexes  are  employed  shall  have 
«eparate  accommodation,  and  that  a  factory  or 
workshop  in  which  there  is  contravention  of  this 
aeotion  shall  be  deemed  not  to  be  occupied  in 
conformity  vrith  the  Factory  and  Workshop  Act 
1878.    If  sect.  22  of  the  Act  of  1890  is  in  force 


the  rights  and  duties  of  the  parties  must  be 
governed  by  that  section.  Thus  far  I  have  only 
considered  the  powers  which  were  given  to  the 
factory  inspector  to  put  the  sanitary  authority  in 
motion ;  but  by  sub- sect.  2  of  sect.  2  of  the  Act  of 
1891.  under  which  the  particular  question  in  this 
case  arises,  it  is  provided  that  where  notice  of  an 
act,  neglect,  or  default  is  given  by  the  sanitary 
inspector  under  sect.  4  of  the  Act  of  1878  to  a 
sanitary  authority  and  proceedings  are  not  taken 
within  a  reasonable  time  (fixed  by  sub-sect.  2  of 
sect.  3  of  the  Factory  and  Worl^hop  Act  1895 
at  one  month)  for  punishing  or  remedying  the  act. 
neglect,  or  default  the  inspector  may  take  the  like 
proceedings  for  punishing  or  remedying  as  the 
sanitary  authority  might  liave  taken.  The  ques- 
tion which  arises  in  this  case  is  whether  the 
words  "  like  proceedings  for  punishing  or  remedy- 
ing "  are  confined  to  legal  proceedings  in  respect 
of  the  neglect  of  an  owner  or  occupier  to  comply 
with  the  notice  given  by  an  urban  authonl^ 
under  sub-sect.  2  of  sect.  22  of  the  Public  Health 
Act  of  1890,  or  do  they  give  the  factory  inspector 
the  right  himself  to  give  a  notice  under  sub-sect.  2 
of  sect.  22  of  the  Act  of  1890  requiring  alterations 
and  additions  to  be  made.  The  question  is,  as  I 
have  said,  one  of  very  great  difficulty.  The  word 
"  proceedings  "  is  not  the  word  one  would  have 
expected  to  find  as  applicable  to  a  notice  or 
requirement.  Moreover,  unless  a  requirement 
given  by  a  factory  inspector  is  subject  to  the 
appeal  to  quarter  sessions,  under  sect.  7  of  the 
Act  of  1890,  as  in  the  case  of  a  requirement  by 
the  local  authority,  I  should  without  hesitation 
have  come  to  the  conclusion  that  a  factory 
inspector  was  not  entitled  to  give  such  notice. 
It  seems  to  me  clear  that  the  Legislature  oould 
not,  without  express  words,  make  the  opinion  of  a 
factory  inspector  as  to  the  amount  of  accommoda- 
tion required  final  and  conclusive  upon  the  factory 
owner  or  occupier.  But  the  words  in  sub-sect.  2 
of  sest.  2  of  the  Act  of  1891  are  "the  Uke  pro- 
ceedings for  punishing  or  remedying  the  same," 
and  unless  we  hold  that  the  factory  inspector 
may  give  the  notice  provided  by  sub-sect.  2  of 
sect.  22  of  the  Act  of  1890,  it  seems  to  me  that  we 
should  be  giving  no  effect  to  the  words  "  prooeed- 
ingB  for  remMying "  as  distinguished  from 
punishing.  It  is  here,  I  think,  that  we  get 
assistance  in  considering  what  is  the  general 
tendency  and  scope  of  the  legislation.  By  the 
Act  of  1878  the  factory  inroector  oould  only  give 
notice  to  the  sanitary  authority.  The  sanitary 
authority  could  only  give  a  general  notice  to  the 
factory  owner.  By  the  Act  o£  1890  further 
powers  are  given  to  the  sanitary  authority  and 
an  appeal  is  provided  agunst  the  requirement. 
Sect.  2  of  the  Act  of  1891  appears  to  deal  with  the 
case  where  the  sanitary  authority  for  some 
reason  or  other  does  not  take  sufficient  steps  to 
exercise  their  powers,  and  I  think  we  can  gather 
from  this  course  of  legislation  that  it  was  intended 
to  supplement  the  powers  of  the  sanitary  autho- 
rity by  giving  the  factory  inspector  an  indepen- 
dent power  of  taking  proceedings  for  remedyii^ 
and  punishing  in  cases  in  which  the  sanitary 
authority  neglected  to  act.  It  was  contended 
before  us  by  the  respondents  that  no  appeal  was 
given  in  the  case  of  a  notice  of  requirement 
served  by  the  factory  inspector.  I  have  already 
said  that  if  I  had  come  to  uiis  conclusion  I  should 
net  have  decided  in  favour  of  the  appellant; 
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bat  if  the  view  which  I  hare  taken  is  correct — 
viz.,  that   the   factory  inspector  stands  in  the 
place  of  the  local  authority  for  the  pui-pose  of 
giving  a  notice  of  reqnirement  under  sab-sect.  2 
at  sect  22   of   tiie  Act   of    1890 — then  in  my 
opinion    the   words  "  like    proceedings  "  would 
render    any  such  notice  the   subject  of  appeal 
under  sect.  7  of  the  same  act.     If  this  view  be 
correct,  effect  would  be  given  to  that  which  I 
gather  to  have  been  the  intention  of  the  Legis- 
lature without  any  injustice  to  the   factory  or 
workshop  owner.    The  notice  given  by  the  factory 
inspector  will  be  subject  to  appeal,  and,  if  not 
appealed  against,  would  have  the  same  effect  as  a 
notice  given  by  the  sanitary  authority.      There 
remains  one  other  contention  of  the  respondents 
which  must  be  noticed.    It  was  urged  that  upon 
the  hearing  of  a  summons  under  sab-sect.  3  of 
sect.  22  of  the  Act   of  1890,  founded  upon  the 
notice  given  by  the  urban  sanitary  authority  or 
the  factory  inspector,  the  question  of  the  neces- 
sity for,  or  reasonableness  of,  the  requirements 
specified  in  such  notice  coold  be  examined.    That 
such  question  cannot  be  raised  in  the  case  of  a 
notice  of  requirement  ^ven  by  a  sanitary  autho- 
rity is  in  my  opinion  decided  not  only  by  the 
terms  of  the  section  itself,  but  by  a  long  series  of 
decisions  referred  to    the    Attorney-General  in 
reply.    Upon  such  a  summons,  in  my  opinion,  the 
only  qaestion  which  could  be  raised  is  whether 
there  has  been  a  neglector  refusal  to  comply  with 
such  notice.    Any  question  as  to  the  viJidity  of 
the  requirements   must  be  raised,  if  at  all,  by 
appeal  to  quarter  sessions.    I  do  not  think,  more- 
over, that  the  argament  that  there  is  a  distinc- 
tion in  the  case  of  a  notice  given  by  the  factonr. 
inspector  in  this  respect  can  be  maintained.    It 
was  urged  that  because  such  a  qaestion  would  be 
open,  in  the  case  of    proceedings  taken  under 
sect.  81  of  the  Factory  and  Workshop  Act  1878 
in  respect  of  a  breach  of  sect.  35  of  the  Factory 
and    Workshop  Act  1895,  it  also  ought   to  be 
open  in  the  case  of  prooeeduiKs  taken  by  a  factory 
inspector  under  sub-sect.  3  of  sect.  22  of  the  Act 
of  1890.     For  the  reasons  I  have  given  in  the 
earlier  part  of  my  judgment  I  do  not  think  this 
contention  can  prevail.      I  think  that  if  a  notice 
can  be  given  by  a  factory  inspector  under  sub- 
sect.  2  of  sect.  22,  it  has  the  same  effect,  if  not 
appealed  against,  for  all    purposes,  as  a  notice 
given  by  the  sanitary  authority.      For  the  above 
reasons  I  am  of  opinion  that  judgment  should  be 
given  for  the  appellant  and  the  case  remitted  to 
we  magistrates.    My  brother  Darling  desires  me 
to  add  uiat  he  agrees  with  my  judgment  I  have 
just  delivered. 

Gbaktham,  J.  read  the  following  written 
judgment: — The  difficulty  that  has  arisen  in  this 
case  in  determining  the  power  of  factory 
inspectors,  has  been  caused  entirely  by  the 
system,  unfortunately  so  often  adopted  in  the 
present  day,  of  legislating  by  reference  to  other 
Acts  and  by  the  incorporation  of  sections  of 
earlier  Acts  of  Parliament.  The  references 
backwards  and  forwards  throughout  the  Act  and 
sections  of  Acts  in  dispute  are  most  bewildering 
and  perplexing,  and  I  am  not  surprised  that  the 
magistrates  misunderstood,  as  I  think  they  did, 
their  powers  in  the  proceedings  when  the  matter 
came  before  them,  if  the  history  of  the  factory 
legislation  of  the  nineteenth  century  is  con- 
sidered, and  particulai'Iy  that  of  the  past  twenty 


or  thirty  years,  it  will,  I  think,  be  found  that  the 
Legislature  has  advisedly  done  what  it  intended 
to  do — viz.,  gone  on  step  by  step  in  its  endeavour 
to  compel  the  owners  of  factories  to  put  them  in 
a  healthy  and  sanitary  condition.    Finding  its 
earliest  efforts  often  frustrated  and  failed  by  i^e 
snpineness  or  self  interest  of  the  sanitary  autho- 
rities— whose  aid  was  first  sought  to  carry  out  its 
views — the  Legislature  has  at  last  adopted  more 
drastic  measures,  and  as  the  inspectors  have  been, 
in  later  years  at  any  rate,  always  selected  for  this 
work  on  account  cf  their  special  qualifications  for 
it,  the  Legislature  as  a  last  resort  has  placed  the 
inspectors  in  the  same  position  that  the  sanitary 
authorities  previously  occupied,  and  given  them 
power  to  order  the  necessary  work  to  be  done, 
and  if  not  done  of  enforcing  the  fines  leviable  for 
the  breaches  of  the  law  in  failing  to  obey  the 
inspectors'  orders.    It  should  not  be  forgotten 
that  the  experience  of  factory  inspector  is  gained 
by  their  supervision  of  factories  over  the  whole  of 
England,  whereas  the  surveyor  of  the  local  autho- 
rity in  many  cases  has  no  experience  of  this  kind 
whatever,  and  as  the  Legislature  has  given  to  the 
sanitary  authority  (as  many  legal  decisions  show) 
the  absolute  discretion  of  determining  whether 
work  is  to  be  done  or  not  subject  to  the  over- 
riding  decision  of  the  court  of  quarter  sessions, 
it  would  be  strange  indeed  if  this  same  power 
should  not  be  confided  to  the  more  experienced 
inspector.     Not  only  is  the  sanitary  inspector 
often  inexperienced  in  the  special  requirements 
of   factories    to    make    them    properly    healthy 
and  sanitary,   but  he  is  sometimes  liable  to  be 
influenced    by  the    factory  owner,    who  is    not 
infrequently  one  of  the  leading  magistrates  of  tlie 
borough  in  which  the  factory  is  sitaate.    Let  us 
see  therefore  whether  the  sequence  of  legislation 
does  or  does  not  bear  out  the  views  that  I  have 
thus  far  expressed.    The  first  Factory  Act  was 
passed  as  long  ago  as  1802   (42  Greo.  3,  c.  73). 
That  Act  dealt  not  only  with  the  morals  and  the 
religious  teaching  of  those  working  in  factories, 
but  also  with  the  hours  of  labour,  and  the  ventila- 
tion and  light  of  the  factory.     It  was  in  fact  the 
foundation  of  all  subsequent  factory  legislation. 
It  was  amended  by  various  subsequent  Acts  until 
we  come  to  the  Act  of  19  ^t  20  Yict.,  which  incor- 
porated most  of    the  preceding  Acts,   and  was 
called  the  Factory  Act  1856.    But  no  sooner  was 
that  Act  passed  than  amendments  and  extensions 
followed  each  other  in  rapid  succession  until  after 
the  passing  of  the  Public  Health  Act  1875  we 
came    to    the    Act   of  1878,    which    practically 
repealed  all  former  Acts,  and  codifying  as  it  did 
the  existing  legislation,  also  enlarged  the  powers 
of   the  sanitary  authoritieu,   and  brought  more 
factories  within  the  purview  of  the  Act.    Unfor- 
tunately even  in  this  comprehensive  Act  of  1878, 
the    Legislature    referred    back    to    the    Public 
Health  Act  of  1875,  and  incorporated  some  of  its 
sections  instead  of  making  it  a  complete  Act. 
The  Acts  now  applying  to  this  particular  matter 
commence  therefore  with  the  Act  of  1875,  sect.  38 
of  which  is  in  these  words  :  "  Where  it  appears  to 
any  local  authority  by  the  report  of  their  sur- 
veyor that  any  house  is  used  or  intended  to  be 
used  as  a  factory  or  building  in  which  persons  of 
both   sexes    are   employed    or    intended   to    be 
employed  at  one  time  in  any  manufacture,  trade, 
or  business,  the  local  authority  may,  if  they  think 
fit,  by  written  notice,  require  the  owner  or  occu- 
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pier  of  such  house,  within  the  time  therein 
specified,  to  construct  a  sufScient  number  of  water- 
cloeets,  earth  closets,  or  privies  and  ashpits  for  the 
separate  use  of  each  sez.  Any  person  wno  neglects 
«r  refuses  to  comply  with  such  notice  shall  be  liable 
for  each  default  to  a  penalty  not  exceedinjz  20!., 
and  to  a  further  penalty  not  ezceedini;  4Us.  for 
'every  day  during  which  the  default  is  continued." 
That  Act  was  extended  by  the  Public  Health  Acts 
Amendment  Act  of  1890,  sect.  22  of  which  is  as 
follows  :  "(1)  Every  building  used  as  a  workshop  or 
'  manufactory,  or  where  persons  are  employed  or 
intended  to  be  employed  m  any  trade  or  business, 
whether  erected  before  or  aft^^r  the  adoption  of 
this  part  of  the  Act,  in  any  district,  shall  be  pro- 
vided with  sufficient  and  suitable  accommodation 
in  the  way  of  sanitary  conveniences,  having  regard 
to  the  number  of  persons  employed  in,  or  in 
attendance  at,  such  building,  and  also  where 
peraons  of  both  sexes  are  employed,  or  intended 
to  be  employed  or  in  attendance,  with  proper 
separate  accommodation  for  persons  of  each  sex. 
(2)  Where  it  appears  to  an  urban  authority  on 
the  report  of  their  surveyor  that  the  provisions  of 
this  section  are  not  complied  with  in  the  case  of 
-an^  building  the  urban  authority  may,  if  they 
think  fit,  by  written  notice,  require  the  owner  or 
occnpier  of  any  such  building  to  make  such  altera- 
tions and  additions  therein  as  may  be  required  to 
j;ive  such  sufficient,  suitable,  and  proper  accom- 
modation as  aforesaid.  (3)  Any  person  who 
neglects  or  refuses  to  comply  with  any  such 
notice  shall  be  liable  for  such  default  to  a  penalty 
not  exceeding  20Z,  and  to  a  daily  penalty  not 
«xceeding  40(.  (4)  Where  this  section  is  in  force 
sect.  38  of  the  Public  Health  Act  1875  shaU  be 
repealed."  By  this  sect.  22,  therefore,  soitable 
accommodation  was  to  be  provided  by  way  of 
sanitary  conveniences  having  i«gard  to  the 
liombeir  of  persons  employed  in  any  factory; 
4nd  tiie'  initiation  of  proceedings  is  to  be  "  on 
the  report  of  the  surveyor  of  the  urban  autho- 
lity,"  which  authority  by  written  notice  could 
require  such  additions  to  be  made  as  would 
provide  sufficient  accommodation  in  the  factory, 
the  enforcement  of  their  notice  being  by  applica- 
tion for  penalties  in  the  usual  way.  By  these 
Acts,  therefore,  the  local  authority — that  is  to 
49ay,  the  mayor,  aldermen,  and  burgesses  in  a 
borough  like  Ipswich — had  power  in  such  a 
factory  as  this,  by  written  notice,  to  compel  the 
owner  or  occupier  for  the  time  being  to  provide 
A  sufficient  nnmber  for  each  sex,  under  the  penalty 
of  a  heavy  fine  for  failure  to  comply  with  the 
order.  There  was  no  appeal  to  the  magistrates 
against  this  order,  but,  under  sect.  7  of  the  Public 
Stealth  Acts  Amendment  Act  1890,  "  any  peraon 
ag^eved  by  any  order,  determination,  or  re- 
quirement of  a  local  authority  under  this  Act 
may  appeal  in  manner  provided  by  the  Summary 
Jurisdiction  Acts  to  a  court  of  quarter  sessions. 
To  enforce  the  penalty,  however,  the  local  autho- 
rity had  to  apply  to  the  Court  of  Summary  Juris- 
diction, which  court,  however,  had,  as  I  have  just 
said,  no  power  to  inquire  into  the  merits  of  the 
•order.  By  these  Acts  it  will  be  noted  that  it  was 
left  to  the  surveyor  to  the  sanitary  authority  to 
xeport  to  the  local  authority,  and  it  can  well  be 
imaeined  that  the  surveyor — an  official  knowing 
mndi,  perhaps,  of  bricks  and  mortar  and  of 
drainage — would  know  but  little  of  factory  re- 
^oirements;  and  by  the  time  that  the  Act  of 


1878  was  passed,  it  was  evident  that  the  Legrisla- 
ture  had  found  that  the  surveyor  of  the  local 
authority  was  not  snffioientiy  alive  to  the  sani- 
tary deficiencies  and  requirements  of  factories, 
for  by  sect.  4  of  the  Factory  and  Worlcshop  Act 
of  1878  it  is  expressly  provided  that  it  shall  be 
the  duty  of  the  (factory)  inspector  to  give  notice 
to  the  sanitary  authority  of  the  neglect  or  de- 
fault in  the  factory.   The  section  reads  as  follows  : 
"  Where  it  appears  to  an  inspector  under  this  Act 
thst  any  act,  neglect,  or  default  in  relation  to  any 
drain,  water-closet,  earth    closet,  privy,    ashpit, 
water  supply,  nuisance,    or  other    matter  in  a 
factory  or  workshop  is  punishable  or  remediable 
under  the  law  relating  to  public  health,  but  not 
under  this  Act,  that  inspector  shall  give  notice  in 
writing  of  such  act,  neglect,   or  default  to  the 
sanitary  authority ;    and  it  shall  be  the  duty  of 
the  sanitary  authority  to  make  such  inquiry  into 
the  subject  of  the  notice,  and  take  such  action 
thereon  as  to  that  authority  may  seem  proper  for 
the  purpose  of  enforcing  the  law.    An  inspector 
under  this  Act  may,    for  the    purpose  of  this 
section,  take  with  him  into  a  factory  or  a  work- 
shop a  medical  officer  of    health,   inspector  of 
nuisances  or  other  officer  of  the  sanitary  autho- 
rity."    It  was  evidentiy  found,  therefore,    that 
the  local  surveyor  was  remiss  in  giving  notice  or 
in  initiating  these  inquiries,  so  he  was  supplanted 
or  at  any  rate  the  factory  inspector  was  given 
equal  powers  of  initiating  proceedings.     But  it 
being  still  hoped  that  the  local  sanitary  authority 
would  see  that  proper  sanitary  requirements  were 
provided  when  their  attention  was  officially  drawn 
by  the  inspector  to  the  omission,  the  power  to 
oompel  the  owner  to  remedy  the  default  was  still 
left  with  the  sanitary  authority.     It  is  common 
knowledge,  however,  that  in  many  oases  the  local 
sanitary  authority  for  various  reasons  declined  to  • 
I  or  at  any  rate  did  not  act.    Sometimes  no  doabfc  . 
because  the  influence  of  the  factory  owner  was  ' 
paramount  in  the  borough  in  which  his  factory  was 
situated,  and  sometimes  from  ignorance.    Hence 
the  Legislature  had  again  to  make  the  law  more 
stringent,  and  the  Factory  and   Workshop  Act 
1891  was  passed.    Sect.  2  is  in  these  words ;  "  (1) 
Sect.  4  of  the  principal  Act  shall  apply  to  woric- 
shops  conducted  on  the  system  of  not  employing 
any  child,  young  person,  or  woman  therein,  and 
tu  laundries.  (2)  Where  notice  of  an  act,  neglect,  or 
default  is  given  l3y  an  inspector  under  the  said  sect.  4 
as  amended  by  this  Act  to  a  sanitary  authority, 
and  proceedings  are  not  taken  within  a  reasonable 
time  for  punishing  or  remedying  the  act,  neglect, 
or  default,  the  inspector  may  take  the  like  pro- 
ceedings for  punishing  or  remedying  the  same  as 
the   sanitary  authority  might  have    taken,  and 
shall  be  entitled  to  recover    from  the  sanitary 
authority  all  such  expenses  in   and    about  the 
proceedings  as  the  inspector  incurs  and  are  not 
recoverable  from  any  other  person,  and  have  not 
been  incurred  in  any  unsuccessful  proceedings." 
In  other  words,  it  having  been  found  that  the 
local  authority  would  not  do  its  duty,  the  factory 
inspector  was  given  an  overriding  authority  to 
get  the  work  done.    Power  is  given,  it  will  be 
noticed,  to  the  factory  inspector  to  take  the  like 
proceedings  as  the  sanitary  authority  might  have 
taken  where  the  sanitary  authority  had  not  taken 
proceedings  within  a  reasonable  time  to  remedy 
the  default  praviously  notified  to  him.    To  find 
out    the    powers,   therefore,   that    the   factory 
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inspector  now  posBesaes  yon  have  only  to  refer 
back  to  the  previoas  Acts  to  see  what  powers  the 
aanitary  aathority    previously  possessed.    Now, 
by  the  Public  Health  Act  1875  and  the  Factory 
and  Workshop  Act  1878  the  local  authority  had 
power  to  order  certain  work  to  be  done,  and  the 
order  being  made,  the  magistrates  had  no  power 
of  inquiring  into  the  leasonableness  or  not  of  the 
order,  though  the  Court  of  Quarter  Sessions  had. 
Tet  it  is  said  when  the  factory  inspector  gives 
the  order  the  magistrates  have  power  to  inquire 
into  its  reasonableness.    In  other  words,  it  is 
said  ihat  the  superior  authority  is  to  have  less 
power  than  the  inferior.      The  increased  powers 
of  the  inspector  do  not  end  here,  however,  for  the 
sanitary  authorities  havingevidently  excused  them- 
selves from  carrying  out  the  requirements  of  the 
inspector  on  the  ground  that  a  reasonable  time 
had  not  elapsed  to  enable  them  to  do  so,  an  Act 
•was  passed  by  which  they  were  to  take  their  pro- 
ceedings within  a    month  instead  of  within   a 
reasonable  time,  and  in  order  that  they  should 
not  keep  the  inspectors  in  the  dark  as  to  their 
intentions  they  were  also  bound  to  give  notice  to 
the  inspector  of  the  proceedings  they  were  taking. 
The  section — sect.  3  of  the  Factory  and  Workshop 
Act  1895 — reads  thus :  "  (1)  Where  notice  of  an 
act,  neglect,  or  default  is  given  by  an  inspector 
Tinder  sect.  4  of  the   principal  Act  to  a  sani- 
tary authority    it   shall    be    the    duty  of   the 
sanitary   authority  to  inform   the  inspector   of 
the  proceedings  taken   in    consequence    of    the 
notice.      (2)    In    sect.    2    of    the    Act    of    1891 
for  the  words  '  within  a  reasonable  time '  shall 
be  substituted  the  words  'within  one    month.'" 
What  proceedings  P      How  can  it  be  said  that 
proceedings  meant  or  would  include  deliberations 
— deliberations  perhaps  resulting  in  determination 
not  to  proceed.      The    proceedings   referred  to 
seem  to  me  clearly  to  he  proceedings  to  remedy 
the  neglect  or  default,  in  fact  the  notice  to  pro- 
vide the  required  accommodation.     What  better 
language    could    the    legislation    have    adopted 
if  it  intended  to  give  the  factory  inspectors  the 
power  it  purports  to  give  them,  and  1  think  it  did 
give  them  P    Whether  rightly  gave  them  or  not 
is  no  question  for  us,  as  we  have  only  to  deter- 
mine whether  the  power  was  given  or  not,  but  as 
the  learned,  counsel  ventured  to  suggest  that  the 
Ijegislature  could  not  have  intended  to  give  equal 
powers  to  the  female  factory  inspectors  as  it  had 
given  to    local    surveyors   and    sanitary   autho- 
rities, I   may  add    tbiat    as  their  experience  is 
gained,  like    that    of    male  inspectors,   from  a 
mnch    wider  area  —  viz.,    all    the    factories    of 
Sngland — than  that  of  the  local  authority  whose 
experience  is  very  likely  to  be  limited  to  the  one 
factory  in  his  town,  their  knowledge  is  in  my 
judgment  likely  to  be  much  more  vaJaable  and 
reliable  than  that  of  any  local  authority  or  of 
the  local  surveyor  of  any  borough  in  England. 
When    the    case    was   first    argaed    before    my 
bi-other  Chanuell  and  me  I   s^ted  that   I  was 
of  opinion  that  the  order  of  the  factory  inspector 
was  subject   to  the  appeal  to  quarter  sessions 
given  to  any  person  aggrieved  by  an  order  of  a 
local  authority,  because  the  factory  inspector  has 
to  take  like  proceedings  as  the  local  authority. 
I  am  of  the  same  opinion  now,  but  that  is  not 
the  qaestion  we  have   to  determine,  which  is, 
whether  or  not  the  court  of  sammary  jurisdiction 
has  power  to  inquire  into  the  leasonableness  of 


the  order  of  the  factory  inspeator,  but  as  the 
question  whether  "like  proceadingj"  included 
like  "  liability  to  appejl  to  quarter  sessions  "  was 
not  argued  out  as  if  it  had  been  the  question  in 
dispute,  I  do  not  wish  to  be  bound  as  if  I  had 
given  judgment  on  that  question.  If  it  was 
necessary  to  show  the  reasonableness  of  the 
requirements  of  the  inspector  and  the  ignorance 
of  the  magistrates  of  the  usual  accommodation 
provided  in  factories  I  might  add  that  by  a  report 
I  have  before  me  I  find  that  whereas  one  water- 
closet  for  every  seventy  persons  was  considered 
by  the  magistrates  sufficient  in  t^is  case,  yet  in 
London  and  all  the  principal  towns  in  England 
one  in  twenty  to  one  in  thirty  is  the  minimum 
number  provided.  With  regard  to  the  last  part 
of  sub-sect.  2  of  sect.  2  of  the  Factory  and 
Workshop  Act  1891  as  to  the  right  of  recovering 
expenses  incurred  by  factory  inspectors  in  taking 
procseedings  being  limited  to  expenses  not  incurred 
in  any  unsuccessful  proceedings,  I  do  not  feel  the 
same  difficulty  that  some  of  my  brothers  have 
felt.  The  word  proceedings  is  not  limited  to 
legal  or  magisterial  proceedings,  but  includes 
proceedings  tdken  to  remedy  defaulte  (the  same 
that  tlie  sanitary  authority  might  have  taken) 
i.e ,  they  include  the  carrying  out  of  structural 
alterations  or  methods  adopted  to  remedy  defects 
under  other  sections  of  the  Acte.  These  altera- 
tions or  methods  may  be  unsuccessful  to  remady 
the  particular  defect  complained  of,  and  there- 
fore it  would  be  unfair  to  make  the  owner  of 
the  factory  pay  for  them,  and  to  avoid  that 
unfairness  these  words  have  been,  as  it  seems 
to  me,  inserted,  but  as  I  said  as  to  the  appeal 
to  quarter  sessions,  that  is  not  the  question 
we  have  to  determine.  For  these  reasons,  in 
my  judgment  the  case  must  go  back  to  the 
magistrates,  and  their  decision  quashed  on  the 
ground  that  they  had  no  power  to  decide 
as  to  the  suitebleness  or  sufficiency  of  the 
accommodation. 

Bkuce,  J.  read  the  following  written  judg- 
ment : — I  am  of  opinion  that  the  judgment  of  the 
court  should  be  for  the  appellant.  I  think  that 
the  justices  had  no  jurisaiction  to  hear  evidence 
upon  or  to  decide  the  question  of  the  suitability 
or  sufficiency  of  the  accommodation  existing  in 
the  factory.  The  offence  charged  is  an  offence 
against  the  provisions  of  the  Public  Health  Acte 
Amendment  Act  1890  (53  &  54  Vict.  o.  59),  s.  22. 
One  difficulty  in  the  case  arises  from  the  ciroum- 
stence  th<*t  the  alleged  ofEeace  is  an  offence 
against  the  provisions  contained  in  one  of  the 
Public  Health  Acte,  while,  in  order  to  ascertain 
the  method  of  procedure  to  be  adopted,  referencs 
must  be  made  to  the  provisions  of  the  Factory 
Acts.  It  is  a  little  difficult  to  fit  together  the 
two  series  of  enactmente.  But  the  best  way  of 
arriving  at  a  right  conclusioa  is  to  consider  the 
various  provisions  one  by  one.  The  section  I 
have  already  mentioned — sect.  22  of  the  Public 
Health  Acts  Amendment  Act  1890 — is  the  first 
to  be  considered,  and  I  think  that  the  ultimate 
decision  in  the  case  must  depend  to  a  large 
extent  upon  the  construction  of  that  section. 
The  section  requires  by  ite  first  sub-section  that 
every  building  used  as  a  workshop  shall  be  pro- 
vided with  sufficient  accommodation  in  the  way 
of  sanitery  conveniences.  The  second  sub-section 
enacte  that  where  it  appears  to  an  urban  authority 
on  the  report  of  their  surveyor  that  the  provisions 
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of  the  section  are  not  complied  with  in  the  case 
of  any  building^,  the  urban  aathority  may  if  they 
think  fit  by  written  notice  require  the  owner  or 
occapier  of  any   such   building  to   make   anch 
alterations  and  additions  therein  as  may  be  re- 
quired to  give   Buoh   suitable  accommodation  as 
aforesaid.    The  third  sub-section  enacts  that  any 
person  who  neglects   or   refuses  to  comply  with 
any  such  notice  shall  be  liable  for  each  default 
to  a  penalty  not  exceeding  202.,  and  to  a  daily 
penalty    not    exceeding    40«.    This    section    is 
tdmilar   in  terms   with   seat.   38  of  the  Public 
Health  Act  1875,  and  accordingly  it  is  enacted 
by  sub-sect.  4  of  the  section  we  have  been  con- 
sidering that  where  that  section  is  in  force  (and 
it  is  in  force  in  the  urban  district  in  which  the 
factory  in  question  is  situated)  sect.  38  of  the 
Public  Health  Act  1875  shall  be  i-epealed.    The 
construction  of  sect.  22  demands  consideration.   I 
think  that  the  written  notice  mentioned  in  the 
section  means  a  notice  to  make  such  alterations 
and  additions  as  may  be  required  by  the  notice. 
The  section  does  not,  I  think,  point  to  a  notice  in 
general  terms  stating  that  the  provisions  of  the 
section  are  not  complied  with,  bat  it  points  to  a 
specific  notice  stating  the  particular  alterations 
and  additions  which  the  uroan  authority  on  the 
report  of  their  surveyor  require.    If  the  notice 
were  not  a  specific  notice,  it  wonld  be  nnreason- 
able  to  make  a  person  neglecting  to  comply  with 
it  subject  to  a  daily  penalty,  because  if  the  notice 
•were  only  a  general  notice  the  person  to  whom 
it   was  given  might  not    know  what   wei-e  the 
requirements  of   the  urban  authority.    I   think 
that  this  view  of  sect.  22  is  supported  by  the 
decision    of   this  court    in   Sogle    v.   Sherborne 
Local  Board  (46  J.  P.  675).    That  was  a  decision 
upon  sect.  36  of  the  Public  Health  Act  1875. 
The    words    of    that  section   are  not  the   same 
as  the  words  in  the    section    now  under    con- 
sideration,   but    the    general    scheme    of    the 
two  sections  is  the  same.    The  court  held  that 
the  requirements  of  another  notice  given  under 
sect.  36  of  the   Public  Health  Act  1875   were 
conclusive  upon  the  justices,  and  could  only  be 
inquired  into  on  appeal  to  the  Local  Government 
Board  under  sect.  268  of  the  Public  Health  Act 
1875.    The  remedy  of  a  person  who  is  aggrieved 
by  any  "  requirement "  of  a  local  authority  under 
the  Public  Health  Acts  Amendment  Act  1890  is 
given  by  sect.  7  of  that  Act,  by  way  of  appeal  to 
a  court  of  quarter  sessions,  in  cases  where  there 
is  no  appeal   to  the  Local   Government  Board 
■under  sect.  268  of  the  Public  Health  Act  1875. 
As  a  breach  of  a  "  requirement "  under  sect.  22  of 
the  Public   Health   Acts  Amendment  Act  1890 
involves    penalties    only    and    does  not  involve 
recovery  of  expenses  incurred  by  the  local  autho- 
rity, such  as  are  mentioned  in  sect.  268  above 
referred  to,  the  appeal  is,    I  think,  to  quarter 
sessions  and  not  to  the  Local  Government  Board. 
I  may  observe  that  the  very  circumstance  that  an 
appeal    is    given    to    a   person  aggrieved  by  a 
■"requirement"  of  a  local  authority  seems  to  me 
to  impl^  that  such  requirement  is  treated  by  the 
legislation  as  an  Act  in  the  nature  of  a  judgment 
order  or  determination  which  can  only  be  called 
in  question  before  the  Appellate  Tribunal.    I  have 
not  overlooked  the  circumstance  that  sect.   22, 
which  I  have  been  considering,  contemplates  pro- 
ceedings initiated  by  the  urban  authority  on  the 
report  of  their  own  surveyor,  and  not  on  the  report  ' 


of  a  factory  inspector ;  and  sect.  38  of  the  Public 
Health  Act  1875,  which  was  in  force  prior  to  its 
qualified  repeal  above  mentioned  by  sect.  22  of 
the  Public  Health  Acts  Amendment  Act  1890, 
was  to  the  same  effect.    In  the  year  1878  the 
Legislature,    I    suppose   because    it   found   the 
surveyors  of  local  authorities  slow  to  act  under 
the  powers  conferred  upon  them  by  sect.  38  of 
the  Public  Health  Act  1875.  thought  fit  to  confer 
upon  the  inspector  of  factories  a  power  similar  to 
that  which  had  been  conferred  noon  the  surveyor 
of    a  local    authority ;    and   by   sect.   4  of  the 
Factory  and  Workshop  Act  1878  (41  Vict.  c.  16) 
it  is  provided  that  where  it  appears  to  an  inspector 
under  that  Act  that  any  act,  neglect,  or  default 
in   relation  to   any   drain,  water-closet    .    .    . 
nuisance,  or  other  matter  in  a  factory  is  punish- 
able or  remediable  under  the  law  relating  to 
public    health,    but    not    under    that    Act,    the 
inspector  shall  give  notice  in  writing  of  such  act, 
neglect,  or  default  to  the  sanitary  authority  in 
whose  district  the  factory  or  workshop  is  situate, 
and  it  shall  be  the  duty  of  the  sanitary  authority 
to  make  such   inquiry  into  the  subject  of  the 
notice  and  take  such  action  thereon  as  to  that 
authority  may  seem  proper  for  the  purpose  of 
enforcing  the  law.     Under  this  section  the  sani- 
tary authority  is  authorised  to  take  proceedings 
under  the  Public  Health  Act  on  the  report  ot  a 
factory  inspector.     What  proceedings  are  they  to 
take  P    I  think  sect.  4  of  the  Act  of  1878  points 
to  a  proceeding  in  the  nature  of  a  written  notice 
re(}uiring  the  owner  to  construct  such  number  of 
water-closets,  earth  closets,   or    privies  for  the 
separate  use  of  each  sex  as  might  be  required  in 
the  notice  to  be  given  under  sect.  38  of  the  Public 
Health  Act  1875.    That  section,  as  I  have  already 
pointed  out,  is  now  repealed  by  sect.  22  of  the 
Public  Health  Acts  Amendment  Act  1890,  and  it 
is  only  necessary  to  refer  to  it  in  order  to  ascer- 
tain   the    character    of    the    proceedings    con- 
templated by  sect.  4  of  the  Factory  and  Work- 
shop Act  1878.     I  have  not  critically  examined 
sect.  38,  because,  so  far  as  relates  to  the  present 
case,  it  is  repealed,  and  is  superseded  by  the  pro- 
visions of  sect.   22  of  the  Public  Health  Acts 
Amendment  Act  1890.     But  I  may  observe  in 
passing  that  so  far  as  the  construction  of  sect.  38 
of  the  Act  of  1875  is  concerned  the  observations 
that  I  made  upon  the  construction  of  sect.  22  of 
the  Public  Health  Acts  Amendment  Act  1890 
seem  to  me  to  apply.    I  think  it  is  clear  that  the 
requirement  contained  in  the  written  notice  men- 
tioned in  sect.  38  of  the  Public  Health  Act  1875 
could  not  be  inquired  into  by  the  justices  at  petty 
sessions.    The  person   upon  whom  the  require- 
ment was  made  had,  if  ordered  by  the  justices  to 
pay  a  penalty,  a  right  of  appeal  against  the  order 
of  the  justices  under  sect.  269  of   the  Public 
Health  Act  1875.     But  whether  on  such  appeal 
the  reasonableness  of  the  requirement  could  be 
inquired  into  is,  I  think,  exceedingly  doubtfuL 
Probably  it  could  not,  but  it  is  not  necessary  to 
determine  this  question,  because  it  is  quite  clear 
that  the  7th  section  of  the  Public  Health  Acts 
Amendment  Act  of  1890  gives   a  direct  appeal 
from  the  requirement  of  a  local  authority.    So 
far  as  I  have  proceeded  in  examining  the  Acts  of 
the  Le^slature,  they  amount  to  this,    By  the 
Public  Health  Act  1875,  s.  38,  a  local  authority, 
including  an  urban  authority,  was  enabled,  upon 
the  report  of  their  surveyor  by  written  notice^  to 
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Tequire  a  specified  nnmber  of  water-closets  to  be 
canstmcted  in  a  factory  within  their  jnrisdiotion. 
That  requirement,  if  made,  was  conclasive  upon 
the  jastioes  at  petty  sessiona,  who  in  the  case  of 
a.  breach  of  tiie  requirement  has  jurisdiction  only 
to  adjudicate  npon  the  penaltiea  to  be  imposed. 
Sy  the  Factory  and  Workshop  Act  1878,  s.  4, 
the  local  authority  might  be  set  in  motion  by  a 
factory    inspector,    in    which    case    they    were 
empowered  to  take  the  same  proceedings  as  if 
they   had    been    set    in   motion    by    their  own 
surveyor.      And    by    the    Public    Health    Acts 
Amendment  Act  1890  the  provisions  of  sect.  38  of 
the    Public    Health    Act  1875  are  repealed   in 
districts  in  which  the  Public  Health  Acts  Amend- 
ment   Act   is  in  force,   and   its  provisions  are 
re-enacted  in  slightly  different  words.      Having 
regard  to  the  difficulty  that  might  arise   as   to 
iivhether  an  appeal  would  lie  from  the  order  of 
jnstices    enforcing    a    penalty  for  breach    of  a 
requirement  made    by  the    urban  authority   to 
quarter   sesnons   under  sect.  269  of  the  Public 
Health    Act    1875,    an    express    provision    was 
inserted    in    sect.    7    of    the    Public     Health 
Acts    Amendment   Act    1890    that    an    appeal 
should  lie  direct  from  a  requirement  of  a  local 
authority  to  a  court  of  quarter  sessions.     But  it 
is  to  be  observed  that  in  all  these  cases  the  local 
authority  or  urban  authority  had  a  discretion  as 
to  whether  they  would  take  proceedings  or  not. 
Thev  were  bound  to  make  inquiry,  but  they  might 
if  tney    please  have  refused   to    act  upon   the 
report    of    their    own    surveyor    or    upon    the 
report  of  the  factory  inspector.    Appai-ently  in  the 
opinion  of  the  Legislature  the  local  authorities 
had   been    reluotant  to  act  upon  the  report  of 
factory    inspectors    in  cases  where  proceedings 
ought    to    have    been   taken    for  punishing   or 
remedying  acts,  neglects,  or  defaults  under  the 
Public  Health  Acts.    Accordingly,  by  sect.  2  of 
the  Factory  and  Workshop  Act  1891  it  is  enacted 
that  where  notice  of  an  act,  neglect,  or  default  is 
given  by  an  inspector  under  sect.  4  of  the  Factory 
and  Workshop  Act  1878  to  a  sanitary  authority 
and  proceedings  are  not  taken  within  a  reasonable 
time  (i.e.,  within  one  month,  Factory  and  Work- 
shop Act  1895,  8.  3)  for  punishing  or  remedying 
the  act,  neglect,  or  default,  the  inspector  may 
take  the  like  proceeding  for  punishing  or  remedy- 
ing the  same,  as  the  sanitary  authority  might  have 
taken.    What  steps  could  the  sanitary  authority 
have  taken  for  punishiug  or  remedying  the  act, 
neglect,  or  default,  mentioned  in  the  notice  given 
by  the   sanitary  inspector?      They    could  have 
proceeded  only  under  sect.    22    of    the    Public 
Health  Acts  Amendment  Act  1890,  by  serving  a 
written  requirement  upon  the  owner  or  occupier, 
and  in  the  event  of  the  requirement  not  being 
complied  with,   proceeding  before  the  justices  to 
enforce  penalties.    If  I  am  right  in  the  conclusion 
which  I  have  expressed,  that  the  written  require- 
ment of  the  urban  authority  was,  subject  to  an 
appeal  to  quarter  sessions,  conclusive  as  to  the 
reauirements  contained  in  it,  it  seems  to  me  to 
follow  that  when  the  Legislature  conferred  upon 
the  inspector  power  to  take  like  proceedings  for 
punishing  or  remedying  the  act,  neglect,  or  default 
that  the  written   requirement  of  the  inspector 
was  intended  to  have  and  has  the  same  force  and 
effect  as  if  the  written  requirement  had  been  made 
by  the  urban  authority.      I  can  give  no  other 
meaning  to  the  words  "  like  proceedmgs."    If  the 


urban  authority  do  not  act  within  one  month 
after  notice  of  an  act,  neglect  or  default  is  given 
by  the  inspector,  then  the  inspector  shall  be  armed 
with  their  powers  ;  he  is  put  in  their  place  and 
may  take  proceedings  for  punishing  and  remeS^- 
ing  the    act,    neglect,  or   default,  the  same  in 
character  as  the  sanitary  authority  might  have 
taken.    Of  course  the  act,  neglect,  or  default  must 
be  a  real  act,  neglect,  or  default,  but  the  question 
is  who  is  to  determine  whether  an  act,  neglect, 
or  default  exists,  and  if  it  exists  how  it  is  to  b» 
remedied.    I  think  this  power  is  conferred  upon 
the  factoi-y  inspector,  subject  to  the   right  of 
appeal  to  quarter  sessions  against   his  require- 
ment.   I  think  the  appeal  must  exist  from  the 
requirement  of  the  inspector,  just  as  an  appeal 
might  be  brought  from  the  requirement  of  the 
urban  authority  if  they  had  by  written  notice 
made    a    requirement.      When    sect.    2    of    th» 
Factory  and  Workshop    Act    1891    enables  the 
inspector  to  take  the  like  proceedings    as  the 
sanitary  authority  might  have  taken,  I  think  that 
means  proceedings  subject  to  the  same  conditions, 
and  the  same  right  of  appeal  as  proceedings  taken 
by  the  sanitary  authority.      To  hold  otherwise 
would  be  to  make  the  proceedings  taken  by  the 
inspector  different  in  character  from  proceedings 
taken  by  the  urban  authority,  and  to  confer  upon 
the  inspector  more  absolute  powers  than  those 
conferred  npon  the  urban  authority.    The  deci- 
sion of  the  Court  of  Appeal  in  the  case  of  The 
Ganges  (43  L.  T.  Eep.  12 ;  5  P.  Div.  247)  is  in 
point.    By  the  County  Coui-ts  Admiralty  Jurisdic- 
tion Act  18()8,  s.  25,  it  was  enacted  that  the  Court 
of  Passage  of  Liverpool  should,  upon  an  Order  in 
Council  being  made,  have  in  admiralty  matters 
the  like  jurisdiction,  power,  and  authorities  as 
were  conferred  upon  the  County  Court.  No  express 
provisions  were  made  as  to  an  appeal  from  the 
Passage  Court.      Yet  it  was  held  that  the  words 
"  like  jurisdiction  "  gave  the  same  right  of  appeal 
from  the  Passage  Court  an  existed  from  a  County 
Court  in  an  Admiralty  matter,  that  is  an  appeal 
not  to  the  Court  of  Queen's  Bench  but  to  the 
Court  of  Admiralty.    I  see  nothing  unreasonable 
in  the  construction  which  I  think  ought  to  be  put 
upon  the  statutes.    A  factory  inspector  ought  to 
be  competent  to  determine  such  a  question  as  to 
the    number  of    water-closets  required    for  the 
women  employed  in  a  particular  factoiy;    and 
having  regard  to  the  fact  that  in  many  urban 
districts  owners  of   factories  are  largely  repre- 
sented on  the  borough  bench,  the  Legislature 
may  have  had  good  reason  for  allowing  the  appeal 
to    be    made    from    the    "requirement"    of   an 
inspector  to  the  quarter  sessions  and  not  to  petty 
sessions. 

Philumore,  J.  i-ead  the  following  written 
judgment: — This  case  has  stood  for  argument 
three  times.  On  the  first  occasion  it  was  heard 
by  my  brothers  Grantham  and  Channell,  and  I 
believe  they  differed  in  opinion.  The  second 
hearing  was  before  the  late  Lord  Chief  Justice 
and  my  brothers  Grantham,  Bruce,  Darling,  and 
myself.  At  the  close  of  this  argument  I  was  in 
favour  of  the  respondents.  As  to  my  colleagues 
I  will  only  say  this,  that,  if  I  had  then  stood  alone, 
there  would  have  been  no  necessity  for  a  third 
argument.  Now,  however,  after  a  third  hearing, 
I  understand  Uiat  my  Lord  and  my  brothers,  who 
with  me  formed  the  third  court,  are  in  favour  of 
the  appellant ;  and  it  is  only  necessary  to  state 
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aa  briefly  as  I  can  -why  I  still  remain  of  opinion 
in  favour  of  the  respondents.  I  agree  with  some 
of  the  oontentiona  put  forward  on  behalf  of  the 
appellant.  I  think  that  an  urban  sanitary  autho- 
rity can,  "  when  it  appears  "  to  such  Ruthority  on 
the  report  of  its  surveyor  that  the  sanitary  accom- 
modation is  insnfiScient,  make  a  requirement — 
which  is  in  substance  a  judgment,  and  which, 
snbject  to  appeal  to  quarter  sessions,  is  conclu- 
sive— compelling  the  factory  owner  to  provide 
further  specified  accommodation  under  penalties; 
and,  which  is  the  same  thing,  that  upon  a  sum- 
mons for  disobedience  to  a  requirement,  the 
justices  have  no  power  to  inquire  into  the  rea- 
sonableness of  the  requirement,  but  only  whether 
it  was  in  fact  made,  and  whether  it  has  or  has 
not  been  complied  with  (53  &54Yict.  c.  59,  s.  22). 
I  think,  further,  that  a  factory  inspector  "  when 
it  appears "  to  him  or  her — the  same  phrase 
"  when  it  appears  "  being  again  used — may  giro 
a  notice  to  the  urban  sanitary  authority  com- 
plaining of  "  any  act,  neglect,  or  default  in  rela- 
tion to  any  .  .  .  water-closet  (41  &  42  Vict. 
c.  16,  8.  4),  and  that  a  deficiency  of  water-closets 
is  a  "  neglect  or  default  in  relation  to  a  water- 
closet,"  though  the  raspondents  contended  other- 
wise; and  that  if  the  urban  sanitary  authority 
does  not  take  -within  a  month  proceedings  "  for 
paniahing  or  remedying  the  neglect  or  default," 
if  neglect  or  default  in  laot  there  be,  the  factory 
inspector  has  power  to  make  that  formal  require- 
ment under  a  penalty,  which  the  urban  sanitary 
authority  ought-  to  have  made,  and  in  due 
time  to  issue  a  summons  to  enforce  it.  In  con- 
ceding this  last  point  to  the  argument  of  the 
appellant,  I  believe  I  am  going  further  than  a 
weighty  authority  would  go.  But  I  think,  upon 
the  whole  it  is  right.  There,  however,  I  stop. 
Primarily  it  is  the  function  of  the  judicial 
tribunal  upon  a  summons  for  an  o&ence  to  deter- 
mine upon  all  the  elements  which  go  to  make  up 
the  alleged  offence.  Express  words  are  needed  to 
withdraw  any  part  of  the  alleged  offence  from  the 
determination  of  the  tribunal.  In  cases  under 
the  sanitary  Acta  it  is  often  the  fact  that  some 
part  of  the  case  is  -withdrawn  from  the  justices 
and  given  to  be  decided  by  the  sanitary  authority. 
The  Legislature  has  so  provided  and  used  apt 
words  for  the  purpose,  eaying,  not  "  where  no 
and  so  is  the  case,"  which  would  leave  the 
point  to  the  tribunal,  but  "  where  it  appears 
to  the  authority  that  so  and  so  is  the  case," 
which  leaves  the  point  to  the  authority.  There  is, 
however,  no  rule  of  law  that,  in  all  sanitanr 
Acta  the  sanitary  requirement  must  be  left 
to  the  sanitary  authority  to  determine  upon. 
7f  the  Legislature  ceases  to  use  apt  words  for  the 
purpose,  the  sanitary  authority  does  not  get  the 
power.  In  this  very  natter  it  is  conceded  that  a 
rural  sanitary  authority  would  have  no  such 
power  (58  &  59  Vict  c.  37,  s.  35).  Now  "  when  it 
Appears  "  to  the  urban  sanitary  authority,  it  may 
make  a  requirement,  and  "  when  it  appears  "  to 
the  inspector  he  may  give  a  notice ;  but  when  he 
desires  to  issue  a  requirement,  the  condition 
precedent  is  that  he  shall  have  given  notice,  not 
of  what  appeared  to  him  to  be  an  act,  neglect,  or 
default  but  of  what  really  was  an  act,  neglect,  or 
default  (54  &  55  Yiot.  c.  75,  s.  2).  Again,  what 
powers  to  him  ?  The  power  of  punishing  or 
remedying  what  i'  An  imaginary  or  constructive 
act,  neglect  or  default  i'     £To,  a  real  act,  neglect, 


or  default.  If  there  is  no  such  real  act,  neglect, 
nr  default,  there  is  nothing  to  punish  or  remedy. 
There  is  no  trace  of  any  provision  anywhere 
making  the  opinion  of  the  inspector  conclusive, 
and  direct  legislation  is  required  to  make  it  so.  In 
other  words  the  factory  inspector  can,  in  certain 
circumstances,  make  a  requirement  which  the 
factory  owner  will  neglect  at  his  peril,  but  just 
as  an  inspector  cannot  require  nntil  he  has  given 
notice  to  the  urban  sanitary  authority  and  waited 
a  month,  so  he  cannot  require  unless,  in  fact,  there 
is  a  real  act.  neglect,  or  default;  and  just  as  he 
must  prove  his  notice  and  the  expiration  of  a, 
month  before  the  justices,  so  must  he  prove  the 
act,  neglect,  or  default.  If  he  does  the  factory 
owner  will  be  in  peril,  for  the  penalty  will  begin 
from  the  date  fixed  in  the  requirement,  and  not 
from  the  date  of  the  conviction  by  the  justices. 
This  is  my  view  upon  consideration  of  the 
language  of  the  several  Acts.  I  may  add  that 
I  venture  to  think  this  concluaion  givea  con- 
siderable power  to  the  inspector,  and  if  open  to 
some  practical  objections  is  not  so  objectionable 
as  the  other.  In  the  first  place,  it  would  be 
monstrous  to  let  a  single  factory  inspector  deter- 
mine such  a  point  without  appeal,  more  especially 
aa  he  is  not  apparently  bound  to  hear  the  factory 
owners  before  making  the  requirements.  I  under- 
stand that  the  majority  of  my  colleagues  agree 
that  that  would  be  monstrous,  but  think  that  by 
implication  there  must  be  an  appeal  from  the 
inspector  to  quarter  sessions.  I  am  glad  that 
they  so  think,  and  I  do  not  dissent.  But, 
secondly,  what  is  the  use  of  bringing  in  the 
urban  sanitary  authority  if  it  is  merely  to  be 
given  a  chance  to  comply  with  the  inspector's 
mandate,  with  the  knowledge  that  if  it  does  not 
it  will  be  overruled  and  bropght  into  contempt  ? 
And  why  interpose  a  month's  delay  in  what  may 
be  an  urgent  matter  ?  If  the  inspector  is  really 
to  determine  let  him  do  so  at  once.  Thirdly,  I 
can  understand  that  if  the  urban  canitary  autho- 
rity should  be  supine  it  may  be  desirable  to  allow 
some  other  authority  to  do  that  which  a  member  of 
the  public  could  do — viz..  prosecute — and  thus 
submit  the  decision  to  a  third  body,  the  justices. 
But  why  let  the  single  inspector  overrule  the  whole 
sauitary  committee  and  its  surveyor.*  Again, 
there  may  be  reasons  for  giving  less  power  to  a 
rural  than  to  an  urban  sanitary  authority ;  but 
the  inspector  is  the  same  inspector  in  rural  as  in 
urban  districts.  In  rural  districts  he,  even  if  he 
acto  with  the  rural  sanitary  authority,  cannot 
decide ;  he  can  only  prosecute.  In  urban  sanitary 
districts  he  is  to  be  allowed  to  decide,  and  to  do 
this  by  overruling  the  apparently  more  important 
body.  Upon  the  whole  I  should  conclude  in 
favour  of  the  respondents,  and  aay  that  the 
justices  were  right  in  admitting  evidence  to  show 
that  there  was,  in  fact,  no  neglect  or  default  <m 
the  part  of  the  factory  owners,  j^^^j  Mowed. 

Solicitor  for  the  appellant,  The  Solicitor  to  the 
Treasury. 

Solicitor  for  the  respondente,  Ferey  Qatee,  tor 
Bantofi,  Ipswich. 
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Jan.  14  and  19. 

(Before  Bruce  and  Phillimobb,  JJ.) 

Leigh  Distbict  Council  (apps.)  v.  King 

(resp.;  (a) 

Highway — Substitution — Formalitiet  under  High. 

tcay  Act  1835 — Presumption — Evidence  as   to 

highway  repairable  by  the  itihabitants  at  large. 

In  1842  B.-grove  was,  pursuant  to  a  resolution 
passed  at  a  vestry  meeting,  substituted  for  an 
older  highway  caUed  C.-lane. 

R.-grove  ever  since  1842  had  been  open  to  and  used 
by  the  general  public,  and  upon  one  oeea»ion 
"many  years  bath  it  had  been  repaired  by  the 
surveyor  of  L.,  but  whether  in  hts  capacity  as 
surveyor  or  not  did  rut  appear. 

Ko  surveyor's  accounts  were  produced,  nor  was  any 
evidence  given  as  to  any  certificate  of  justices 
having  been  enrolled  or  steps  taken  under  sects, 
■■23  or  Si  of  the  Highway  Act  1835. 

Held,  that  the  justices  loere  justified  in  finding  that 
B.-grove  was  a  highway  repairo^le  by  tke  itMabi- 
tants  at  large. 

Case  stated  on  an  information  laid  on  behalf  of 
the  appellants  setting  forth  thac  the  respondent, 
in  pursuance  of  sect.  7  of  the  Private  Street 
Works  Act  1892,  served  on  the  appellants  a 
written  notice  stating  that  he  objected  to  the 
proposals  of  the  appellants  in  regard  to  the 
kv^ling,  paving,  metalling,  flagging  and  chan- 
nelling, and  making  good  of  a  certain  street 
known  as  Rectory- grove,  on  the  ground  that  the 
street  was  in  whole  or  in  part  a  highway  repair- 
able by  the  inhabitants  at  large,  and,  in  conse- 
quence of  such  noUce,  the  appellants  were  pre- 
cluded from  making  up  the  street  until  the  objec- 
tion had  been  heard  and  determined  in  pursuance 
of  sect.  6  of  the  Act. 

On  the  15th  Feb.  1900  the  justices,  having 
heard  the  information,  dismissed  it,  holding,  ^ 
a  matter  of  fact,  that  the  street  was  a  highway 
repairable  by  the  inhabitants  at  large,  and  they 
directed  the  apportionment  to  be  quashed  or 
amended  accordingly. 

The  apportionment  having  been  made  and 
approved  and  deposited  under  the  authority  of 
eect.  6  of  the  Private  Street  Works  Act  1892,  and 
the  respondent  having  by  his  notice  of  objection 
OS  set  out  in  the  information  taken  objection 
thereto  within  the  time  limited  by  sect  7  of  the 
statute,  the  only  <;^nestion  at  issue  and  to  be 
determined  by  the  justices  under  sect.  8  of  the 
statute  was  whether  or  no  the  street  called 
Bectory-grove  was  in  whole  or  a  part  a  highway 
repairable  by  the  inhabitants  at  large. 

The  evidence  adduced  showed  that  after  the 
20tb  Maixih  1836— to  wit,  about  the  year  1842— 
the  road  on  the  north  side  of  the  rectory,  now 
known  as  Bectory-grove,  had  been  substituted 
for  an  older  public  highway,  which  was  in  front 
or  to  the  south  of  the  rectory  of  Leigh,  and  was 
known  as  Chess-lane,  and  that  such  substitution 
was  pursuant  to  a  resolution  at  a  vestry  meeting 
held  pursuant  to  notice  dated  the  8th  Jan.  1842  for 
tbe  parish  of  Leigh  in  1842,  whereby  the  meeting 
resolved  to  stop  up  a  road  in  front  of  the  rectory 
(being  the  road  called  Chess-lane),  and  open  a 
lew  road  at  the  back  through  Sweeting's  and 
onage  Fields  agreeable  to  the  plsji  produced 
road  called  Beotory-grove  leads 


^rsonage  Field 
^ey.    The 

,  r 


,  OS  B.  HCBBIBT,  Esq.,  B«rrUtar-«t-Law. 


towards  the  same  spot  as  that  which  Chess-lane 
formerly  led.  Soon  after  1842  trees  were  planted 
on  the  northern  hedge  of  Rectory-grove  by  the 
Bev.  Eden,  then  rector  of  Leigh  and  the  prede- 
cessor of  the  respondent,  but  there  was  no  evidence 
of  any  repairs  having  been  done  to  Beotory-grove 
by  the  Bev.  Eden  or  any  of  his  sacoessors  or  the 
respondent. 

There  was  evidence  of  repairs  on  one  occasion 
to  Beotory-grove  many  years  back  by  Mr.  Webb, 
the  surveyor  for  Leigh,  but  whether  as  surveyor 
or  otherwise  did  not  appear.  There  was  no 
evidence  of  repair  by  the  surveyor  beyond  this, 
but  there  was  also  evidence  that  the  Leigh  Parish 
Gouncii,  the  immediate  predecessors  of  the  appel- 
lants, had  repaired  the  footpaths  in  Bectory- 
grove.  Bectory-grove  has  ever  since  1842  been 
open  to  the  general  public.  No  surveyor's 
accounts  were  produced,  nor  was  any  evidence 
given  as  to  any  certificate  having  been  enrolled  or 
steps  taken  under  sect.  23  or  sect.  84  of  the  High- 
way Act  1835. 

On  behalf  of  the  appellants  it  was  contended 
that  no  highway  after  the  20th  March  1836  (the 
date  of  coming  into  operation  of  the  Highway 
Act  1835)  could  be  or  oecome  a  highway  repair- 
able by  the  inhabitants  at  large  until  the  steps 
mentioned  in  sect.  23  or  sect.  84  of  that  Act  had 
been  taken.  That  Bectory-grove  had  been  shown 
to  have  been  made  since  the  20bh  March  1836,  and 
that  as  there  was  no  evidence  of  the  steps  neces- 
sary under  sects.  23  or  84  of  the  Highway  Act 
1835  having  been  taken,  it  could  not  now  "be  a 
highway  repairable  by  the  inhabitants  at  large. 

On  behalf  of  the  respondent  it  was  contended 
that  Bectory-grove  is  a  highway  within  the  defini- 
tion of  sect.  4  of  the  Highway  Act  1835.  That 
all  highways  primd  facie  and  at  common  law  are 
repairable  by  the  inhabitants  at  large.  That  such 
liability  was  displaced  by  sect.  23  of  the  Highway 
Act  1835  with  respect  to  certain  roads  only — 
namely,  a  road  or  occupation  way  made,  or  here- 
after to  be  made  by  and  at  the  expense  of  a 
private  individual  or  private  person,  body  politic 
or  corporate.  That  the  onus  of  proving  that 
Bectory-grove  was  a  road  so  made  as  to  displace 
the  common  law  liability  of  the  parish  to  repair 
it,  was  rn  the  appellants ;  that  they  had  given  no 
evidence  of  Bectory-grove  having  been  so  made. 
That  in  the  absence  of  such  evidence  sect.  23  did 
not  apply  to  Bectory-grove,  and  the  common  law 
liability  of  the  inhabitants  to  repair  same 
remained  unaffected  by  the  Highway  Act  1835. 
That  the  terms  of  the  resolution  oE  the  vestry  in 
1842  constituted  evidence  on  the  other  hand  that 
the  opening  of  the  new  road  and  its  making  up 
was  the  act  of  the  parish,  and  not  of  a  private 
person,  body  politic  or  corporate.  That  there  was 
evidence  of  repair  by  the  parish  surveyor,  and 
clear  evidence  of  repair  to  the  footpath  by  the 
parish  counciL 

The  court  found  as  a  matter  of  fact  that 
Beotory-grove  was  a  highway  repairable  by  the 
inhabitante  at  large. 

The  question  for  the  opinion  of  the  court  was 
whether  there  was  evidence  to  justify  such 
finding. 

Macmorran,  Q.C.  and  B.  Cunningham  Olen  for 
the  appellants. — After  the  coming  into  operation 
of  the  Highway  Act  1835— namely,  the  20th 
March  1836,  no  highway  could  be  or  become  a 
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highway  repairable  by  the  inhabitante  at  laree, 
unless  all  the  Bteps  and  f  ormalitiAt  prescribed  oy 
either  sect  23  or  sect.  84  of  that  statute  had  been 
complied  with.  The  evidence  set  out  in  the  case 
does  not  show  that  this  has  ever  been  done.  It  Is 
dear  that  all  the  formalities  must  be  complied 
with,  for  in  Beg.  t.  Ihikmfield  {4,  B.  &  S.  158) 
where  a  landowner  had  obtained  and  enrolled  the 
certificate  of  two  justices  imder  sect.  23,  but  it 
had  not  been  made  to  the  satisfaction  of  the  sur- 
veyor, it  was  held  that  the  road  had  not  become 
repairable  by  the  inhabitants  at  large.  In  Eyre  v. 
New  Forest  Highway  Board  (56  J.  P.  517)  it  was 
laid  down  by  Wills,  J.  and  approved  by  the 
Court  of  Appeal  that  where  there  was  no  public 
right  of  way  prior  to  the  Highway  Act  1835,  there 
was  no  duty  to  repair  or  right  to  repair  attached 
to  the  highway  authority  unless  the  procedure 
prescribed  by  tiie  statute  had  been  complied  with. 
The  same  principle  appears  as  to  the  strict  com- 
pliance with  the  requirements  of  the  statute  in 
Beg.  y.  East  Hagboume  (1  Bell  C.  C.  B.  135;  5 
Jur.  N.  S.  346)  which  was  the  case  of  a  road 
marked  out  by  inclosure  commissions,  which 
straightened  and  widened  an  old  highway  repair- 
able by  the  parish,  in  the  year  184S.  They,  also 
referred  to 

Cubitt  y.  Maue,  29  L.  T.  Bep.  244 ;  L.  Bsp.  8  C.  P. 

704. 

These  decisions  all  show  that  where  a  highway 
has  not  been  in  use  as  such  before  1836,  then, 
unless  all  these  steps  are  taken,  the  inhabitants 
are  Aot  liable.  In  Jtishton  v.  Haslingden  Corpo- 
ration, (77  L.  T.  Kep.  620 ;  (1898)  1  Q.  B.  294)  the 
place  in  question  was  formed  before  1816,  and  had 
always  been  open  both  ends  into  highways,  and  it 
had  ezibted  in  the  same  condition  for  seventy 
years,  and  since  its  formation  it  had  been  used 
by  foot  passengers  without  intei-ruption.  Neither 
public  nor  private  repairs  had  been  proved.  It 
was  there  held  that  it  was  a  footway  repairable 
by  the  inhabitants  at  large.  Channel!,  J.  said  : 
"  The  second  question  is  the .  one  which  must 
decide  this  part  of  the  case.  .  .  .  If  it  was  a 
highway  before  1835,  it  would  be  repairable  by 
the  inhabitants  at  large  witiiout  any  lonnalities 
having  been  gone  through  to  take  it  over."  The 
road  in  this  case  has  only  been  a  highway  since 
1842.  The  parish  as  such  cannot  make  a  high- 
way at  all,  and  the  surveyor  of  highways 
must  be  either  an  individual  or  body  politic 
within  the  section.  The  only  powers  of  the 
parish  council  are  those  contained  in  sect.  13  (2) 
of  the  Local  Government  Act  1894  (56  &  57  Vict. 
c.  73).  The  parish  council  have  no  right  to  repair 
the  road.  They  are  not  a  highway  authority  in 
any  case. 

Mattinson,  Q.C.  and  Earle  for  the  respondent. — 
The  facts  are  obscure  owing  to  the  lapse  of  time, 
but  the  question  which  is  raised  here  is,  On  whom 
does  the  burden  of  pi-oof  lie  P  Prima  fade  all 
highways  were  repairable  by  the  inhabitants  at 
lai^,  and  this  roaid  undoubtedly  was  a  highway. 
The  onus  of  proof  is  on  the  appellants  to  show 
that  the  road  was  intended  to  be  made  a  highway 
under  sect.  23.  This  road  has  been  a  highway 
since  1842,  and  there  is  a  presumption  that  it  is 
repairable  by  the  inhabitants  at  mrge.  There  is 
no  evidence  that  the  formalities  required  by  sect.  23 
have  not  been  complied  with,  and  as  the  road  has 
been  used  since  1S42  by  the  public,  it  is  only 


proper  to  assume  that    those  formalities    -were 
complied  with.  In  Glen  on  Highways,  2nd  edit.,  at 
p.  87,  in  dealing  with  the  liability  of  the  inhabi- 
tants at  large  he  says :  "  The  liability  extends  to 
modem  as  well  as    ancient  highways,  su^ect, 
however,  to  sect.  23  of  the  Highway  Act  1^5." 
In  Bex  V.  Lordsmere  (15  Q.  B.  696 ;  15  Jar.  83) 
Lord  Campbell,  C.J.  sars :  "  I  am  of  opiQion  tliat 
the  rule  of  law  is  that  the  parish  is  liable  to  repair 
all  highways,  whether  new  or  old.    I  concur  with 
what  is  said  on  that  subject  by  Abbott,   C.J. 
{Bes  V.  Netherthong,  2  B.  &  Aid.  179)— •  By  the 
general  rule  of  law  the  inhabitants  of  any  district 
who  were  liable  to  the  repair  of  all  uie  roads 
there,  previously  to  the  introduction  of  a  new 
highway,  are  also  liable  to  the  repair  of  that 
highway.'  °'    It  is  true  that  there  is  an  exception 
created  by  sect.  23  of  the  Highway  Act  1835,  but 
that  we  are  within  that  must  be  proved  by  the 
appellants.    We  say^  that  sect.  23  has  no  applica- 
tion here,  but  even  if  it  has,  there  is  no  evidemce 
in  the  case  to  show  that  the  steps  necessary  were 
not  complied  with.    In    WiUiams   v.  Eyton    (4- 
H.  &  N.  357;    5  Jur.  N.  S.  770)  no  proof,  was 
given  that  the  requisite  order  of  justices  had 
ever  been    made    where    a  highway  was   bein^ 
stopped  up,  but  it  was  held  that  from  the  road 
not  Ming  used  for  a  long  period  it  might  be 
presumed  that  there  was  such  an  order.    They 
also  referred  to 

Phillips  v.   Halliday,  23  Q.  B.  Div.  48 ;  (1891) 
A.  C.  228. 

We  contend  that  we  are  not  within  sect.  23  at  all. 
That  section  only  applies  to  a  road  made  by  a 
person  or  body  politic  or  corporate  and  dedicated 
to  the  public,  and  not  to  a  road  of  this  descrip- 
tion at  all.  It  is  quite  clear  that  this  section 
does  not  apply  to  all  roads  from  the  judgment  of 
Coleridge,  J .  in  Beg.  v.  Thomas  (7  E.  &  B.  399 ; 
3  Jnr.  N.  S.  713)  when  dealing  with  a  road  that 
had  been  vested  in  commissioners  for  twenl^-one 
years,  but  had  ceased  to  be  so  vested  upon  the 
expiry  of  a  Turnpike  Act  in  1848.  He  said :  "  The 
owner  of  tho  land  which  had  been  taken  for  the 
turnpike  road  might  decline  further  to  repair  it 
or  the  public  to  use  it.  But  the  ovmer  might 
allow  the  public  to  continue  to  use  the  road ;  and 
if  the  public  did  use  it  as  a  highway,  the  bm-den 
of  repair  would  fall  upon  the  parish,  whether  they 
would  or  not.  .  .  But  it  is  said  that,  however 
that  might  be  at  common  law,  sect.  23  of  the  High- 
way Act  1835  interposes  a  difficulty,  for  this  was 
a  road  which  it  was  sought  to  turn  into  a  high- 
way. But  this  depends  upon  whether  sect.  23 
applies  to  such  a  case  as  the  present.  It  appeal's 
that  the  Legislature  contemplated  the  case  of 
a  private  person  making  a  road  for  the  pur- 
pose of  dedicating  it,  or  setting  out  a  private 
di^tway  under  an  Inclosure  Act,  and  not  such 
a  case  as  this.  Neither  do  the  words  of 
the  section  embrace  such  a  case.  ...  I 
never  heard  it  laid  down  that  all  roads  wei-e 
included  in  the  enactment  in  sect.  23."  They 
also  refeiTcd  to 

EeaUy  v.  Corporation  of  Batley,  L.  Sep.  19  £q. 
375. 
Macmorran,  Q.C.  in  reply. — The  road  came  into 
existence  after  1836,  and  therefore  the  presump- 
tion   is    rebutted  that  it  is   repairable   by  t> 
inhabitants  at  large,   and  the  burden  of  r 
shifts  to  the  respondent.    The  acts  of  the  . 
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showed  tbat  they  meant  to  proceed  under  sect.  84 
of  the  Highway  Act  1836,  bnt  the  respondent 
cannot  show  that  all  the  formalities  of  that 
section  hare  been  complied  with,  q^^  ^^^  ^^^ 

Bkuce,  J. — I  agree  with  my  learned  brother  in 
the  resnlt  at  which  he  has  arrived.    There  was,  as 
it  seems  to  me,  sufficient  evidence  to  justify  the 
justices  in  finding  that  the  road  in  question  was 
i-epaii-able  by  the  inhabitants  at  large.    I  think  it 
is  clear  tha(  the  old  highway,  known  as  Chess- 
lane,  was  repairable  by  the  inhabitants  at  large. 
I  think  the  reasonable  conclusion  upon  tbe  evi- 
dence is,  that  the  new  highway,  known  as  Rectoi7- 
gi-ove,  was  in  the  year  1842,  by  a  resolution  of  the 
vestiy,  substituted,  for  Chess-lane  under  the  pro- 
visions of  sect.  84  of  the  General  Highway  Act. 
The  difficulty  arises  because  there  is  no  direct 
evidence  of  a  view  by  two  justices  of  the  peace, 
and  of  the  other  formal  steps  'necessary  to   be 
taken  in  order  to  comply  with  the  provisions  of 
sect.  85,  and  the  following  sections  of  tbe  General 
Highway    Act.    Bnt   if    these  provisions  were 
complied  with,  then  it  is  clear  that  under  sect.  92 
of  the  General  Highway  Act  the  new  highway 
became  repairable   by  the  inhabitants  at  large 
just  as  the  old  highway  was  repairable.    The 
question    is  whether  in  the  circumstances    the 
justices  were  justified  in  finding  that  the  formal 
steps  had  been  duly  taken.    It  is  clear  that  since 
1842  the  old  highway  has  been  stopped  up  and 
has  ceased  to  be  used,  and  the  new  highway  has  in 
fact  been  substituted  for  it.      It  is,   I  think,  a 
very  violent  presumption  that  the  public  should 
acquiesce  in  the  stopping  up   of  the  old  road 
unless  it  were  done  in  a  regular  way,  and  I  think 
the  justices  may  well  have  presumed  that  the 
certiiicate  of  the  justices  was  duly  granted,  and 
the  formal  proceedings  duly  taken  to  comply  with 
the  provisions  of  sect.  85.    After  so  long  a  period 
a  certificate  of  the  justices  may  have  been  lost, 
and  although  it  is  difficult  to  presume  that  the 
cei'tificate  was    enrolled    among  the  records  of 
quarter  sessions,  yet  the  provisions  as  to  enrol- 
ment are    apparently  directory    only,    and   the 
neglect  to  enrol  would  not  affect  the  validity  of 
the  proceedings :  (see  Deponthieu  v.  Pennyfeatlier, 
15  R.  R.  603;  5  Taunt,  at  p.  634),    It  is  "further 
difficult  to  assume  that  the    order   of  quarter 
sessions  was   duly  made,  but  I  think  that  the 
dictum  of  Wightman,  J.  in  the  case  of  Williams 
V.  Eyton  (4  H.  &  N.  358)  that  the  inclosnre  of  a 
road  for  a  period  of  about  twenty- eight  years  is 
sufficient  to  warrant  the  court  standing  in  the 
place  of  a  jury  in  presuming  that  everything  was 
rightly  done,  and  that  an  order  of  two  justices 
was  obtained,  afford  a  guide  to  assist  us  to  a 
conclusion  in  the  present  case.    Here  the  period 
of  time  was  much  longer  than  twenty-eight  years 
— a  little  short  of  fifty  years — and  although  the 
facta  are  not  the  same  as  the  facts  in  Williams  v. 
Eyton,  yet  the  principle  laid  down  in  the  dictum 
I  have  quoted  appears  to  me  to  apply.     There 
^as  further  tbe  evidence  that  the  new  road  had 
been  repaired  by  the  surveyor  of  the  district.    It 
did  not  appear  in  what  capacity  the  surveyor 
repaired  the  road,  but  in  the  absence  of  evidence 
^I  think  it  would  be  unreasoxiableto  presume  that 
■"^he  surveyor  had  paid  for  the  expenses  of  repair 
'^t  of  his  own  pocket.    For  these  reasons  1  am 
jjj^^inion  that  the  court   cannot  disturb  the 
— -OBg  of  the  justices. 


PHiLLiMOBk,  J. — In  this  case  the  appellant 
district  council  seeks  to  make   the    respondent 
liable  for  a  proportion  of  the  expenses  of  convert- 
ing Bectory-grove  into  a  paved  and    made-up 
street,  and  the  respondent  contests  his  liability 
upon  the  ground  that  Bectory-grove  was,  before 
it  was  so  made  up,  already  a  highway  repairable 
by  the  inhabitants  at  large.    There  seems  little 
doubt  that  the  road  called  Rectory-grove  was  laid 
out  about  the  year  1842,  and  has  ever  since  been 
used  as  a  highway,  and  that  when  it  was  so  laid  out 
an  older  highway  on  the  other  side  of  the  rectory 
ground  was  closed.    This  older  highway  must  lie 
taken  upon  the  facts  stated  in  the  case  to  have  been 
one  repairable  by  the  inhabitants  of  the  parish. 
The  appellants  say,  however,  that  the  new  high- 
way never  became  repairable  by  the  inhabitants 
of  the  parish,  because  it  was  laid  out  after  the 
passing  of  the  Highway  Act  (5  &  6  Will.  4,  c.  50), 
and    that  since  tliat  Act  a  new  highway   only 
becomes  so  repairable  if  the  conditions  either  of 
sect.   23  of  that  Act   (applicable   to  additional 
highways)  or    sects.    84-92    (applicable    to  sub- 
stituted highways)  have  been  fulfilled,  and  that 
there  is  no  proof  that  these  have  been  fulfilled,  or 
alternatively,  that  there  is  proof  that  they  have 
not  been  fulfilled.    I  do  not  think  that  it  follows 
that  in  evety  caEe  where  an  additional  highway 
is  laid   out  the  conditions  of  sect.   23  must  be 
fulfilled.    I  think  this  is  generally  the  case,  but 
there  are  exceptions,   of  which  Beg.  v.   Thomas 
(7  £.    &  B.   399)  gives   an    instance   where  the 
section  does  not  apply.     I  think  it  only  applies 
when  the  road  is  "  made  by  and  at  the  expense  of 
any  individual  or  private  person,  body  politic  or 
corporate,"  and  it  is  clear  that  if  the  parish  itself 
through  its  surveyor  made  a  road,  it  would  not 
come  under  this  section  as  the  later  provisions  of 
the    section    itself    show.    It   may  be    that    a 
sui-veyor  so  employing  the  parish  funds  would  be 
acting  idtra  vires,  but  I  can  quite  conceive  that 
in  days  when  there  was  less  centralisation  and  no 
outside  audit,  the  makimg  up  of  a  short  piece  of 
road,  say  to  cut  off  a  loop,  might  be  deemed  to 
come  within  the  power  of  repair  which  a  surveyor 
acting   under  the    orders   of   the   vestry   would 
possess.     I  agree,  however,  with  counsel  for  the 
appellants  that  it  is  more  probable  that  this  high- 
way was  intended  to  be  a  substituted  one,  to 
which  sects.  84-92  would  apply.  If  sect.  23  appUed, 
a  certificate  by  two  justices,  which  ought  to  be 
enrolled  at  quarter  sessions,  is  a  necessary  con- 
dition before  the  highway  can  become  repairable 
by  the  inhabitants.     But  I  do  not  think  that  the 
actual  enrolment  is  a  necessary  condition.    If  it 
be  a  substituted  highway,   the  consent  of   the 
vestiy,  a  certificate  by  two  justices,  an  order  of 
quarter  sessions,  and  a  further  certificate  by  two 
justices  of  the  good  condition  of  the  new  road, 
which  certificate  ought  also  to  be  enrolled,  are 
necessary  conditions  before  the  substitution  can 
be  accomplished  and  the  old  highway  stopped.    I 
am,  however,  not  sure  that  an  incomplete  stibstitu- 
tion  made  with  the  assent  of  the  vestry,  might  not, 
though  no  order  of  quarter  sessions  were  obtained, 
operate  as  the  making  of  a  new  road  under  sect.  23 
though  as  the  substitution  were  incomplete  the  old 
highway  would  remain  unclosed.     This  being  the 
law,  the  facts  as  found  by  the  case  are  a  resolu- 
tion of  the  vestry  expressed  in  language  which 
looks  as  if  the    parishioners  were  rather  active 
instead  of  mere  consenting  parties  to  the  de  faeio 
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opening  and  naing  of  the  new  Iiighway,  and  the 
ae/acio  closing  of  the  old  one,  acquieeoed  in 
apparently  by  eveiybody  since  1842,  and  one  act 
01  xepair  of  the  new  highway  by  a  person  who 
was  sarveyor  and  probably  acted  in  hia  capacity 
of  snrreyor.  Against  this  evidence  in  favour  of 
the  new  highway  being  one  repairable  by  the 
inhabitants  is  to  be  set  the  fact  that  no  certificate 
of  justices  or  order  of  (^narter  sessions  is  forth- 
coming. Upon  this  evidence  the  justices,  who 
have  stated  the  case  have  found  that  Rectory- 
grove  is  a  highway  repairable  b^  the  inhabitants 
at  large  ;  and  if  there  is  any  evidence  to  support 
their  decision  it  must  stand.  I  think  there  is. 
Indeed,  I  think  I  should  have  found  the  same  way. 
Assuming  that  this  case  must  come  under  either 
sect.  23  or  under  sects.  84-92,  and  I  have  stated 
that  it  may  not  come  under  either  group  of 
sections,  all  that  is  required  by  sect.  23  is  a  certifi- 
cate by  two  justices,  which  ought  to  be  enrolled, 
but  which,  as  I  have  said,  need  not  be.  It  is  quite 
possible  that  such  a  certificate  may  be  lost ;  I  can 
conceive  it  having  been  handed  to  the  then 
rector  as  a  sort  of  title-deed  and  perhaps  not 
handed  on  to  his  successor.  If  the  case  necessarily 


comes  under  sects.  84-92  no  doubt  there  is  muck 
more  difficulty  in  supposing  the  loss  of  an  order 
of  quarter  sessions.  But  the  duty  of  the  judges 
on  matters  of  ancient  possession  or  of  the  exer- 
cise of  public  rights,  is  to  presume  in  favour  of 
long,  open,  and  continuous  usage.  Many  cases 
referred  to  in  the  course  of  the  argument  show 
this  ;  vid  others  could  be  quoted.  The  conten- 
tion of  the  appellants  is  far  reaching.  iNot  only 
is  the  new  highway  not  repairable  by  the  inhabi- 
tants, though  they  have  used  it  since  1842,  but 
the  old  closed  highway  ought  to  be  opened  and 
could  now  be  opened.  The  owner  of  the  soil  who 
has  enjoyed  undisturbed  possession  of  the  soil  of 
the  old  highway  for  the  same  period  would  have  his 
property  seriously  injured,  and  the  parishioners 
or  tne  subsequent  highway  board  (if  there  was  one) 
and  the  present  appellant  district  council  itself 
would  have  been  and  be  now  indictable  for  suffer- 
ing the  old  highway  to  go  out  of  rmwir.  I  am  of 
opinion  that  my  judgment  should  be  for  the 
respondent.  ^^^^^^  dismissed. 

Solioiton:   G.   E.    Wright-Moiion ;  Kingsford, 
Borman,  and  Co.,  for  Gregaon,  Southend. 
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